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THE LAW OF THE LAND: U.S. IMPLEMENTA-
TION OF HUMAN RIGHTS TREATIES

WEDNESDAY, DECEMBER 16, 2009

U.S. SENATE,
SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:34 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Richard J.
Durbin, Chairman of the Subcommittee, presiding.

Present: Senators Durbin, Feingold, Cardin, and Franken.

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S.
SENATOR FROM THE STATE OF ILLINOIS

Chairman DURBIN. Welcome, everyone. This hearing of the
Human Rights and the Law Subcommittee will come to order. The
title of today’s hearing is “The Law of the Land: U.S. Implementa-
tion of Human Rights Treaties.” This is the first ever congressional
hearing on U.S. compliance with our human rights treaty obliga-
tions.

Last Thursday, December 10th, was the 61st anniversary of the
Universal Declaration of Human Rights. Eleanor Roosevelt, the ar-
chitect of the Universal declaration, once said, “Where, after all, do
universal human rights begin? In small places, close to home. . . .
Unless these rights have meaning there, they have little meaning
anywhere.”

The United States has played a leading role in drafting and rati-
fying landmark human rights treaties. Congress has passed impor-
tant legislation to implement these treaties. Just last year, this
Subcommittee produced the Child Soldiers Accountability Act,
which makes it a Federal crime and immigration violation to re-
cruit or use child soldiers. This implements part of our obligations
under the Optional Protocol on the Involvement of Children in
Armed Conflict.

Democrats and Republicans alike agree that we must make every
effort to comply with the legal obligations we undertake when we
ratify a human rights treaty. Indeed, under our Constitution, these
treaties are part of the supreme law of our land.

Democratic and Republican administrations alike monitor and
report on U.S. compliance with our human rights treaty obliga-
tions. In fact, it was the Bush administration that brought the
United States up to date with our human rights treaty reporting
requirements for the first time and began preparations for the first

o))
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ever Universal Periodic Review of the United States, which will
take place next year.

The Obama administration is building on this record, and I look
forward to hearing more about their plans today. But reporting
alone is not enough.

We have to look at ourselves in the mirror and ask the difficult
questions. Let us take one example. Today in the United States of
America, more than 2.3 million people are imprisoned. This is, by
far, more prisoners than any country in the world and, by far, the
highest per capita rate of incarceration in the world. African-Amer-
icans are incarcerated at nearly six times the rate of white Ameri-
cans. There are human rights issues behind these numbers that we
must look at honestly.

I also want to acknowledge our shortcomings in Congress. We
have not held a single hearing on U.S. compliance with the human
rights treaties that we have ratified. Hopefully today we will take
a small step in the right direction.

Why is it important to comply with human rights treaties? It is
not because we fear the judgment of the United Nations. Demo-
crats and Republicans alike agree that some U.N. criticisms may
go too far from time to time.

We take our treaty obligations seriously because it is who we are.
The United States is a government of laws, and not people.

Complying with our treaty obligations also enhances our efforts
to advocate for human rights around the world. When the United
States leads by example, we can help make universal human rights
a reality, both close to home and around the world.

I note that Senator Coburn has not arrived. I do want to note
for the record that, though we disagree on so many things, we have
been able to find such valuable common ground in this Sub-
committee. He is a great ally and partner in our efforts on human
rights, and I am going to, of course, defer to him when he arrives.

Unless my colleagues Senator Cardin or Senator Franken have
an opening statement, I am going to recognize the first panel. Our
first panel includes the top human rights official and the top civil
rights official in the Obama administration. Their presence here
today speaks volumes about the administration’s commitment to
implementing human rights treaty obligations. Each witness will
have 5 minutes for an opening statement and their complete state-
ments will be made part of the record. I would like to ask the wit-
nesses to please stand and, in the custom of the Committee, be
sworn.

Do you affirm or swear the testimony you are about to give is
the truth, the whole truth, and nothing but the truth, so help you
God?

Mr. POSNER. I do.

Mr. PEREZ. I do.

Chairman DURBIN. Thank you. Let the record reflect that both
witnesses answered in the affirmative.

Our first witness, Michael Posner, is the Assistant Secretary of
State for Democracy, Human Rights, and Labor. Previously the
founding Executive Director and President of Human Rights First,
which he headed for 30 years, Mr. Posner is one of our Nation’s
most prominent human rights advocates. Among other accomplish-
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ments, he led the effort to enact the first law providing for political
asylum. He also helped found the Global Network Initiative, a code
of conduct for Internet companies, that this Subcommittee held a
hearing on last year. He has a bachelor’s degree from the Univer-
sity of Michigan and a law degree from the University of California
at Berkeley.

Mr. Posner, thank you for being here today. The floor is yours.

STATEMENT OF MICHAEL H. POSNER, ASSISTANT SECRETARY
FOR DEMOCRACY, HUMAN RIGHTS AND LABOR, U.S. DE-
PARTMENT OF STATE, WASHINGTON, DC

Mr. POSNER. Thank you, Chairman Durbin and members of the
Committee, for holding this important hearing and for the work of
this Subcommittee. I have submitted written testimony that I ask
be made part of the record, and I am going to try to summarize
it now.

I would also ask that the text of Secretary Clinton’s speech on
hume(lin rights earlier this week at Georgetown be made part of the
record.

Chairman DURBIN. Without objection.

[The speech follows:]

Mr. PosSNER. Chairman Durbin, I first want to thank you for
your leadership in creating this important Subcommittee and the
leadership you have demonstrated on issues like child soldiers,
genocide accountability, Internet freedom, mental health issues in
prisons, and today on U.S. implementation of international treaty
obligations. We really appreciate your leadership.

I want to set the context for this discussion by noting the Obama
administration’s commitment to advancing human rights in the
international community as guided by a commitment to principled
engagement; a determination to apply human rights standards to
every government, including our own; and a belief that sustainable
change in any society, including in this country, must be rooted
from within and, therefore, involve civil society and other internal
agents of change.

Drawing from these broad principles, I want to focus this morn-
ing on three points, the first of which is this notion of principled
engagement.

As President Obama made clear in his speech at the General As-
sembly and again last week in Oslo, and as Secretary Clinton
spelled out earlier this week, this administration is committed both
in word and deed to a new era of principled engagement with the
world. Our decision to join the U.N. Human Rights Council earlier
this year is one element, but we fully realize the challenges we face
in engaging with the U.N. on human rights issues. All too often,
the U.N. has been a venue for government to play politics and ex-
ploit grievances. In deciding to join the Human Rights Council, our
intention is to challenge these practices and to make the council a
vemll(? for advancing the interests of vulnerable people around the
world.

Second, our engagement at the U.N. and elsewhere is guided by
our own history and a bipartisan commitment to the human rights
agenda. The Founders of this country drafted a Constitution that
was predicated on our commitment to human rights and funda-

VerDate Nov 24 2008  12:34 Aug 24, 2010 Jkt 057909 PO 00000 Frm 00011 Fmt6633 Sfmt6633 SA\GPOHEARINGS\57909.TXT SJUD1 PsN: CMORC



4

mental freedoms, and in my written testimony I spell out a range
of historic landmarks, including the Four Freedoms speech that
President Roosevelt gave in 1941; Eleanor Roosevelt’s leadership,
which you referenced in your opening comments; and a range of
comments also by Democratic and Republican leaders, including
President Reagan.

The third element that is essential here today is that we apply
the same international law principles to ourselves. That is the pur-
pose of this hearing, and as President Obama has stated repeat-
edly, this must be a cornerstone of our human rights policy. We can
and we should lead by example, meeting our own obligations under
both domestic and international law and not shying away from self-
reflection and debate about our own record. As Secretary Clinton
again reaffirmed this week, holding ourselves accountable does not
make us weaker but, instead, reaffirms the strength of our prin-
ciples and our institutions.

I want to just summarize where we are on the treaty process.
The United States has ratified, as you know, a range of human
rights treaties, including the Covenant on Civil and Political
Rights, the Convention Against Torture, the Convention Against
All Forms of Racial Discrimination, and Optional Protocols to the
Convention on the Rights of the Child, as well as the Convention
on the Punishment of the Crime of Genocide.

These treaties require all parties to write periodic reports, and
we have done so since the mid-1990s, and we will continue to do
so, including reports on the Optional Protocols on the Convention
on Child Soldiers, which will come out in January; on the Civil and
Political Covenant, which we will submit next September; and, im-
portantly, as part of the Human Rights Council, the Universal
Periodic Review process, which is a new process. We are taking it
seriously. We are committed to making sure that the United States
engages in this process in a way that involves not only different
agencies of the Federal Government, but that we also take it to the
States, and we are an involved civil society. We had a meeting last
month with a range of organizations, including the two that are
testifying in the second panel, about how we can engage civil
rights, human rights groups in this society in helping to make our
answers stronger.

So this is for us a fundamental piece of what we are trying to
do and build a human rights policy. I am excited about the pros-
pect of being involved in it, and I welcome your questions. Thank
you very much.

[The prepared statement of Mr. Posner appears as a submission
for the record.]

Chairman DURBIN. Thank you very much, Mr. Posner.

Our next witness is Thomas Perez. He is the Assistant Attorney
General for the Civil Rights Division at the Justice Department.
He has had quite an illustrious career in public service. He pre-
viously served as the Secretary of Maryland’s Department of Labor,
Licensing and Regulation. Prior to that, he was a member of the
Montgomery County Council, including a stint as council president.
Earlier in his career, he served as Director of the Office of Civil
Rights in the U.S. Department of Health and Human Services, and
as Deputy Assistant Attorney General for Civil Rights. He also was
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a staffer to Senator Ted Kennedy, and we all know Senator Ken-
nedy’s reputation when it came to advocacy for human rights. Mr.
Perez has a bachelor’s degree from Brown University; a master’s in
public policy from the JFK School of Government and a law degree
from Harvard Law School.

Mr. Perez, thank you for joining us, and please proceed.

STATEMENT OF THOMAS E. PEREZ, ASSISTANT ATTORNEY
GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF
JUSTICE, WASHINGTON, DC

Mr. PEREZ. Thank you, Mr. Chairman. It is always a pleasure to
be back in front of this Committee, and it is a particular honor to
be in front of you and in front of my home Senator, and Senator
Kennedy’s spirit endures in this hearing because I am quite con-
fident that this was an issue of great passion, among many pas-
sions in his life. So it is a pleasure and an honor to be here.

It is also a pleasure to be here with my friend and colleague, As-
sistant Secretary Posner. We are working very closely with the
State Department, with other agency colleagues, with other NGOs
to ensure that civil rights and human rights are understood as
being inextricably intertwined.

From the time of our Nation’s founding, in every generation
there are Americans who have sought and struggled to realize the
promise of our Constitution to ensure equality, equal opportunity,
and fundamental fairness for all people, regardless of race, national
origin, ancestry, gender, religion, or disability. And in recent years,
as we remarked when we had the hearing in the Senate HELP
Committee, Americans have worked in earnest to combat discrimi-
nation against individuals based on sexual orientation or gender
identity. All of this ongoing work—our civil rights work—is firmly
rooted in the human rights movement of the 1940s and 1950s. In
fact, our civil rights movement began as a human rights move-
ment, with giants such as W.E.B. Du Bois testifying, in 1947, be-
fore the U.N. General Assembly on the denial of the right to vote
for African Americans, the continued pervasive discrimination in
educational opportunity, and the need for recognition of human
rights for African Americans. The Universal Declaration of Human
Rights, which was adopted in December 1948, recognizes that do-
mestic civil rights protections are integral to human rights.

That civil rights are part and parcel of human rights was under-
scored for me on a very personal level when I had my work-study
job in college, working at the Rhode Island Commission for human
rights. This was one of the oldest anti-discrimination law enforce-
ment agencies in the country. It was established in 1949, the same
period when the Universal Declaration of Human Rights was
adopted. The Commission had then and has now responsibility for
adjudicating domestic civil rights complaints arising in Rhode Is-
land, but like so many other State and local human rights agen-
cies, it is known as a Commission for human rights, recognizing
the inextricable intertwinedness—if that is a word—between civil
rights and human rights.

At the Federal level, the Civil Rights Division has, since its
founding 1957, served as a primary force for realizing the promise
of the Universal Declaration, having the responsibility to fully and
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fairly enforce the laws within its jurisdiction and to coordinate do-
mestic civil rights enforcement across the Federal Government.
Our national commitment to meeting our international human
rights obligations is manifested by our enforcement of the Nation’s
civil rights laws and by our recognition that civil rights, non-
discrimination, and equal opportunity are indeed human rights.

As President Obama has so eloquently made clear on many occa-
sions, the only way we can promote our values across the globe is
by living them at home.

Today, the United States is party to three critical human rights
treaties whose subject matters coincide with the work of the Civil
Rights Division authorized under the Constitution and U.S. laws.
They include the International Covenant on Civil and Political
Rights; the International Convention on the Elimination of All
Forms of Racial Discrimination, which is known as the CERD; and
the Convention Against Torture and other Cruel, Inhuman, or De-
grading Treatment or Punishment.

Under the President’s leadership, we are working closely with
our colleagues at the State Department and elsewhere in the Fed-
eral Government to ensure that the reports required under these
treaties are done in a timely and thorough fashion and that they
accurately reflect both the strengths and areas of improvement in
our civil and human rights enforcement program. We are actively
participating in the newly revitalized interagency policy Committee
led by the National Security Council to explore ways in which we
can enhance our compliance with and implementation of those
human rights norms by which we are bound. And we are com-
mitted to the continuing with, in close partnership with the State
Department in carrying out the Government’s first ever participa-
tion in the U.N.s Universal Periodic Review process. This effort,
which is led by the State Department, will include surveying
human rights in the United States, holding listening sessions
across the country, and compiling our findings into a report that
will provide a useful snapshot of where we are and where we need
to go to meet our constitutional and international obligations.

At the same time that we are working to meet our international
obligations, the Civil Rights Division at the Department of Justice
is committed to pursuing our agenda of restoration and trans-
formation, and one of the most important things that we can ac-
complish in the Civil Rights Division to meet our obligations under
these treaties is to ensure that we are fully and effectively and im-
partially enforcing all of the civil rights laws that are on the books.

We recognize that as this Nation’s leading civil rights enforce-
ment agencies, we cannot pick and choose which laws to enforce,
but we must be meaningfully and vigorously engaged across the
board. Our aggressive program of restoration and transformation,
therefore, spans the breadth of our authority and includes a host
of areas—voting, religious liberty, nondiscrimination in employ-
ment, and the like. It also includes prosecuting hate crimes, official
misconduct by law enforcement officers, and human trafficking. It
includes renewed enforcement of our laws ensuring equal access to
housing, nondiscriminatory lending and credit, and equal opportu-
nities, to name a few more—equal educational opportunities, I
should say, to name a few more.
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Finally, it includes addressed the pressing civil rights challenges
of the 21st century, including, for example, expanding Federal pro-
tection for LGBT communities in employment and the successfully
enacted hate crimes law, which I was proud to be at the signing
of roughly a month ago.

I also note that within the Department of Justice the Criminal
Division and the National Security Division share the commitment
of the Civil Rights Division to conduct our activities in a manner
that is consistent with the human rights treaties outlined above.

Mr. Chairman, I look forward to working with you and other
members of this Committee on all of these issues, and I thank you
for your time and attention this morning.

[The prepared statement of Mr. Perez appears as a submission
for the record.]

Chairman DURBIN. Thank you very much for your testimony.

It was about a week ago when Senator Boxer invited me and
Senator Lautenberg, Senator Wyden, and Senator Merkley to come
by her home and have dinner and then watch a documentary film
entitled “Playground.” It was a film that has not been released yet,
but it was produced by a young woman named Libby Spears. She
had begun this documentary in Asia on the issue of child traf-
ficking and child prostitution and at one point was invited to meet
with a person—I wish I remembered his name—in the United
States who said to her, “Why are you going to Asia? The country
with the most child trafficking in the world in the United States
of America.” Unfortunately, there are certain places within our
country where it is notorious, primarily the Northwestern part of
the United States.

The documentary focused on the trafficking of children for pros-
titution and sexual exploitation between the United States and
Canada and other countries. It was, as you can imagine, a gripping
and sad documentary, which led me to tell my staff to followup on
this.

Well, let us put this topic in the context of today’s hearing.
Shortly, you are going to be submitting a report on our implemen-
tation of the Optional Protocol on Child Prostitution. As you do
that, as you reflect on this in terms of not only the clear violation
of American law, but our clear treaty obligations here, can you put
this in context as to what that treaty does to either enlarge our re-
sponsibility or create an added reporting requirement?

Mr. PEREZ. The factual circumstances that you describe shock
the conscience, and I had the privilege, Senator, Mr. Chairman, of
working in my previous iteration in the Justice Department on a
number of cases involving human trafficking, sometimes of adults,
sometimes of children. And those cases—so many cases that came
to our attention shocked the conscience, but those cases were the
ones that really kept you up at night because you would see the
exploitation of some of our most vulnerable people in this country.

The Criminal Division, under the very able stewardship of Lanny
Breuer, is taking the lead in the issue of the child prostitution
rings that you discussed. We work very closely with them because
we also enforce the human-trafficking laws, including the laws that
were passed in 2000 and reauthorized a number of times since
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then. And so it is a joint venture led by the Criminal Division but
assisted by the Civil Rights Division.

And certainly the laws that are on the books give us a remark-
able set of tools at our disposal to move forward, and in enforcing
those laws, I think we are giving meaning to a lot of the treaty ob-
ligations that you so correctly referred to, and I think——

Chairman DURBIN. Can I zero in on one in particular?

Mr. PEREZ. Sure.

Chairman DURBIN. In 2008, the U.N. Committee on the Rights
of the Child criticized us for not having better data collection in the
United States regarding the number of child prostitution victims.
Are you familiar with that?

Mr. PEREZ. I have not seen that particular report, but one of the
things we talk about repeatedly in the context of trafficking is the
data collection challenges, whether it is in the child prostitution
context or the human-trafficking context. Collecting data has been
something that we have strived to do. It is very, very difficult for
a number of reasons, but it is one of those job one’s. If you cannot
collect the data, just like in the hate crimes context, the Hate
Crime Statistics Act, data collection informs your prosecutive judg-
ments and your investigative strategies. And so——

Chairman DURBIN. Are we doing something about that data col-
lection?

Mr. PEREZ. Yes, the Criminal Division is spearheading this ef-
fort, and we are certainly assisting in that enterprise.

Chairman DURBIN. Now, recently the State of New York passed
a safe harbor law. Are you familiar with this?

Mr. PEREZ. No.

Chairman DURBIN. This law shielded sexually exploited children
from being charged with prostitution. The law diverts child pros-
titution victims into counseling and treatment rather than into ju-
venile detention. The New York law appears to be the first such
law in the land.

Are we contemplating similar action either at the Federal level
or do you know of other action at the State level that would move
us closer to our treaty obligations being fulfilled?

Mr. PEREZ. I am not familiar with the New York law to which
you reference, but I will certainly go back to the Criminal Division
and bring that to their attention and report back to you on their
analysis of the New York law and how it could affect potential ef-
forts in the Federal regard.

Chairman DURBIN. Mr. Posner.

Mr. POSNER. Yes, if I could just add, there is another dimension
of this which is the State Department Office on Trafficking in Per-
sons has for the last number of years done an annual report that
looks at the whole world but the United States. And Secretary
Clinton announce earlier this year that the next report, which is
2010, will also include a chapter on the United States. So that will
help, I think, us as well do some of the—compel some of the report-
ing and gathering of statistics that you talk about. That is the first
piece.

Then I think with that treaty and others, or with that report and
others, we ought to be looking at laws and implementation, and we
ought to take a broader policy look to say, as we find problems, as
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we identify them in this kind of a comprehensive report, what are
the policies at a State and Federal level that we can take to ad-
dress the problem?

Chairman DURBIN. I always thought this annual report from the
State Department with our human rights report card on the world
was an interesting, some would say audacious position we are tak-
ing, that we are going to stand in judgment of others. If I under-
stand you now, we are going to add the United States into this cal-
culation in terms of our human rights record, at least with respect
to the treaty obligations we have accepted.

Mr. POSNER. At this point it is with regard to traffic in par-
ticular, trafficking, but we are also going to do the period review
which is going to take the whole look at everything in 2010, and
then we will go from there.

Chairman DURBIN. Mr. Posner, I also note that there were some
positive comments recently by the U.N. Special Representative on
Children in Armed Conflict about two bills that we passed out of
this Committee. That is good to know that people notice our efforts
in that regard.

What is the State Department doing to implement the Child Sol-
dier Prevention Act?

Mr. POSNER. Well, again, one of the pieces now that the laws in
place—and we regard those bills as a very good policy tool. We are
beginning, as the laws require for us, to report on this. And so the
trafficking report and the human rights report now are going to in-
corporate going forward those issues into what we do as a starting
point. And we are beginning to work on a bilateral basis with gov-
ernments to encourage similar legislation and similar attention to
these issues. That is really critical as a part of our foreign policy-
making.

Chairman DURBIN. We examined the child soldier issue. We iden-
tified countries that organizations have said have been involved in
this, which we would generally characterize as our allies, some of
whom we provide foreign aid to. And now we asked that this be
part of the calculation of our future relationship with these coun-
tries. Is that going to be done?

Mr. POSNER. Well, as a first step, we are going to do the report-
ing, and then coming out of that, we are going to take a look at
what it means in terms of our relation and our aid program, yes.

Chairman DURBIN. I might add that we tried, rather than to be
punitive, to be constructive in terms of making certain that re-
sources would be dedicated to repatriating these child soldiers and
giving them the help that they need to come back to a normal life.
So it is not just a matter of saying we will cut you off, but hoping
that we can use some of the resources to stop the practice and to
deal with those who have been victimized by it.

Mr. PosNER. We agree. This is a high priority for us, and both
elements are right. We need to put pressure on governments to
stop the practice, and we need to recognize that the victims need
to be rehabilitated and need support. And there are various pro-
grams that my bureau is involved in in a number of places trying
to do that.

Chairman DURBIN. Thank you.

Senator Cardin.

VerDate Nov 24 2008  12:34 Aug 24, 2010 Jkt 057909 PO 00000 Frm 00017 Fmt6633 Sfmt6633 SA\GPOHEARINGS\57909.TXT SJUD1 PsN: CMORC



10

Senator CARDIN. Well, Mr. Chairman, let me first point out that
there would not be a Subcommittee on Human Rights and the Law
but for the leadership of Senator Durbin, and I personally want to
thank you for your commitment to put a focus in the U.S. Senate
on human rights and the compliance by the United States on our
human rights obligations, not just our treaty obligations but our
obligations to what this Nation stands for.

This is a historic moment that we are having this hearing, and
I just really want to first thank you for doing this.

Chairman Durbin knows of my interest and his interest in the
Helsinki Commission and the process of the Helsinki Commission
where we look at human rights and we put a spotlight on problems
around the world. Our Commission has also put a spotlight on the
United States because we do need to make advancements. We are
not doing everything right. We can do a better job, and it is impor-
tant that the international community understand that it is not
only our interest in what is happening globally, but what is hap-
pening in the United States. So thank you for holding this hearing
and thank you for your efforts that we have a Subcommittee that
can focus on this issue.

I first also want to applaud the Obama administration. I think
the actions taken by the President shortly after he took the oath
of office to make it clear that the United States would deal with
issues such as torture, making it clear that we would not tolerate
torture in the United States under any circumstances, that we
were going to comply with our international obligations and our do-
mestic laws, Attorney General Holder’s actions early in making
clear that prior opinions of counsel would no longer be applicable.
Declaring the intent to close Guantanamo Bay was a clear message
to the international community. And Secretary Clinton’s comments
this past week about the importance of human rights was a wel-
come message. So I applaud the administration.

Now, let me get to some of the specifics. I think the point that
Chairman Durbin made about these reviews that are required by
law—and trafficking is an area where the United States has taken
a major leadership role internationally and has changed the atti-
tude internationally on trafficking, and we now have an action plan
in many countries around the world. We know that there are coun-
tries that are the source of trafficking, and then it will not take
place unless there is a destination country. And you have to have
actions at both places.

We do require by law that there be a report by the State Depart-
ment on the actions of all countries in dealing with trafficking, and
we appreciate that that review now will take place as to our cur-
rent laws in the United States and the actions taking place in the
United States.

We do by law require you to do human rights evaluations of all
countries. We do not have that by law required for the United
States. And I think one of the things, Mr. Chairman, we might
want to take a look at is whether we should not as a Congress in-
stitutionalize a review of our own actions and meeting standards
on human rights as well as the trafficking issue. And I would wel-
come thoughts as to whether we can do this administratively,
whether Congress should weigh in so we institutionalize. But these
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reviews need to be given more attention, more attention in the
United States and more attention internationally. And I am afraid
that we have not used the reviews generally on human rights as
effectively as we could.

A lot of work goes into it, but I think we need to have a more
effective use of these reviews. And it would certainly have more
credibility if the United States was part—if we reviewed actions in
our own country with the same standards we use in the inter-
national community.

Let me just question you on some of the statements that you
have first, Mr. Posner. The Convention on the Elimination of All
Forms of Racial Discrimination, I appreciate the fact that you said
that we will communicate on a regular basis as required by the
Convention and give thorough reports, but that has not been the
case in the past. The United States has been tardy in submitting
its reports, and it certainly has not provided detailed information.

There have been criticisms of the U.S. compliance with the treaty
obligations in racial profiling and the manner in which we treat ju-
veniles. These issues have been raised in the past along with how
Katrina was handled internationally, perceptions—not only percep-
tions, but reality.

Can you just elaborate a little bit more on our commitment to
comply with this treaty as far as listening to the concerns that are
being raised and giving a more timely and detailed response to the
reporting?

Mr. POSNER. Yes, Senator. Thank you for asking the question. I
think there are different approaches to how you look at these trea-
ties and our reporting. One approach is to say this is something
that is required by the U.N. or somebody and let us do it de mini-
mis. Let us tell them what we need to tell them and tell them what
the laws are, et cetera, but it is really not about us.

And there is another approach which is the approach that I favor
and this administration, the President has articulated, which is to
say let us actually take a look at the underlying issues and figure
out how we can use the reporting process to improve our own
record.

This is a great country, and we have a great democratic constitu-
tional system, but there is always room for improvement. And we
ought to use these reporting opportunities—and view them as op-
portunities—to take a look at our own performance and say where
there are shortcomings and how do we address them at a Federal
and at a State level. It is easier to say that than to do it, but begin-
ning with the Periodic Review this year and the review of the Civil
and Political Covenant, and then in subsequent years we are going
to come back to the Convention on Racial Discrimination, the Con-
vention on Torture, and we are going to look to see how do we both
engage various Federal agencies that need to be part of this, how
do we engage the States, and how do we take advantage of exper-
tise of groups like the Leadership Conference on Civil Rights to fig-
ure out—and Wade Henderson’s testimony lists a number of things
that I think we need to be looking at when we come back to the
review of the racial discrimination treaty.

So I do not have the particulars now of what we are going to do,
but I can assure you that our intention is to be forthcoming, honest
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in our evaluation, to be inclusive in the approach, and to use it as
an opportunity to figure out what we need to change.

Senator CARDIN. Thank you.

Mr. Perez, in your written comments—you were unable because
of the clock to give all of your statement. I just want to underscore
two points and then ask a very quick question, and I know the
Chairman is going to be a little lenient on me because I spent my
first minute complimenting him. I am sure I can get an extra——

[Laughter.]

Chairman DURBIN. Take your time.

Senator CARDIN. But I really want to compliment you for taking
this opportunity to continue your commitment in the Civil Rights
Division and the Department of Justice is committed to pursuing
a more robust approach to civil rights enforcement and accomplish-
ment, that you are committed to ensuring full political participa-
tion by qualified voters in our democratic process through enforce-
ment of our voting rights laws, and engage in affirmative programs
to reinvigorate our enforcement of Title VI of the Civil Rights Act
of 1964. That is in your written statement, and I just really want
to put a spotlight on that because you and I have talked about this,
and we are very much supportive of the Department of Justice and
the Civil Rights Division doing its traditional role in these very im-
portant areas.

I have one specific question which deals with the torture treaty.
When the Senate ratified that, they referenced amendments to our
Constitution 5, 8, and 14 as saying that it is how we interpret the
Convention Against Torture. That seemed to be adequate at the
time, but now that I look how the Bush administration tried to jus-
tify torture, which I think was against our Constitution and our
laws, but clearly against the Convention, do we need to take a bet-
ter look at the treaty to make sure that it is clear that we are in
compliance with the international agreements? And, second, does
the statute of limitations—that is not mentioned here—cause any
concern as to whether we would be restricted in a 5-year statute
of limitations, which is generally used? And do we need to take fur-
ther action in order to make it clear that torture is not going to
be permitted?

Mr. PEREZ. Thank you for your questions, and thank you for your
longstanding leadership, not only for the Nation but also in the
State of Maryland on civil rights issues, Senator.

The torture issues are very, very critical, and what we have ob-
served most recently, for instance—and this was a Criminal Divi-
sion prosecution in the Southern District of Florida of Chuckie Tay-
lor, the son of Charles Taylor of Liberia, under the Federal statutes
that you enacted. In that particular context, actually in the briefs
there was reference to the treaty that you just referred to, and so
I think it was an example of where Federal law was informed by
our treaty obligations and actually resulted in a very successful
prosecution of an individual who had engaged in heinous acts. And
so that was, I think, a very good example of the interplay between
our treaty obligations and Federal laws that were enacted that
really reflect those values embodied in those treaty obligations.

As it relates to the statute of limitations question, I would need
to study that further because I have not really studied that in any
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detail, and I am reluctant to give what prove to be uninformed an-
swers. But I am very committed to getting back to you on that.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Chairman DURBIN. Thank you.

Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman. I have been here
a while now. I did not know this rule. How many seconds extra do
I get for every second I compliment you?

Chairman DURBIN. Two. It is a bonus.

Senator FRANKEN. OK. Well, in that case, thank you, Mr. Chair-
man, for your leadership and for calling this exceptionally impor-
tant hearing. This is the first hearing in the Senate on our compli-
ance with human rights treaties, and so I am proud to be a Senator
on this day, and I am proud to be a Senator from Minnesota. My
State has a long history in the fight for human rights. We are the
first State in the Nation to have a center for the rehabilitation of
victims of torture, and we consistently welcome more refugees to
our State than any other State per capita, I think the second most
in the Nation.

My predecessor, Paul Wellstone, was a consistent and unabashed
advocate for human rights, authoring and passing, for example, the
Trafficking Victims Protection Act in 2000. This has been bipar-
tisan from Senators from our State, and I hope to keep that tradi-
tion alive.

Let me ask a few questions first of Mr. Posner. Last week, in a
hearing I asked Secretary Napolitano about the detention of asy-
lum seekers, and I know you know a lot about refugees seeking
asylum. Now, this issue is very relevant at this hearing. Let me ex-
plain. You can be a human rights activist who was jailed and tor-
tured in another country, get a visa to come to the United States,
enter the country legally, and ask for asylum the second you arrive
here, step off the plane, and you will be mandatorily detained. In
fact, even after you have convinced two Government officials, the
customs agent and asylum officer, that you have a credible fear of
returning home, the Government can continue to detain you. This
happened to thousands of asylum seekers in this country.

I know that you are scheduled to report on the United States
compliance with the International Covenant on Civil and Political
Rights. Do you think that these practices are consistent with Arti-
cle 9, Section 1 of the International Covenant on Civil and Political
Rights, which this Congress ratified in 1992 and which prohibits
arbitrary detention?

Mr. PosNER. This is, Senator, as you know, something that in my
previous life I worked on quite a bit, and I do still—this is not the
focal point of what I am doing in the State Department, but it is
something that I think we as a Government need to take a very
close look at. We will take a look at it both in the context of review-
ing the Civil and Political Covenant, but also in this Periodic Re-
view.

One of the things we are going to do—and I think it mentioned
it in the opening statement—is to have a series of consultations
around the country starting next month in New Orleans looking at
some of the Katrina issues. And others are going to be set in dif-
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ferent parts of the country. At least one of those reviews will be
designed to look at a range of immigration and refugee issues in
particular, and this is something that is very close to my heart.

Senator FRANKEN. I know that.

Mr. POSNER. And I can assure you we are going to look at it.

Senator FRANKEN. Then another point on that. Once an asylum
seeker is detained and the Department of Homeland Security de-
cides to keep him in detention, that asylum seeker cannot appeal
his detention to an immigration court. That is an unappealable de-
cision. I do not think that is consistent with Article 9, Section 4 of
that treaty, the requirement that anyone detained be afforded ac-
cess to a court to challenge his or her detention.

Could you look at that as you conduct these hearings and as you
think more about this issue?

Mr. POSNER. We certainly will, and I would say just generally 1
am not up to speed on all of the details of this right now.

Senator FRANKEN. Sure.

Mr. POSNER. But I would say in general one of the things I cer-
tainly noticed, we noticed over the last 8 years, 9 years, is that ref-
ugee issues became very much part of a national security debate,
and in that context, there was a lot of overreaching. And I think
part of our challenge as an administration coming in is to take a
fresh look at all those things. So that is what we will do.

Senator FRANKEN. Thank you.

Mr. Perez, first of all, “intertwinedness” is not a word.

[Laughter.]

Mr. PEREZ. OK. Thank you. I looked at you when I said that,
Senator.

Senator FRANKEN. I know.

Mr. PEREZ. I do not know why I looked at you when I said that.

Senator FRANKEN. I got to “interconnectivity.”

Mr. PEREZ. That works.

Senator FRANKEN. You referred to the HELP Committee hearing
where you very rightly supported the Employment Nondiscrimina-
tion Act, at least in my mind, which would prohibit discrimination
on the basis of sexual orientation and gender identity. Do you have
a position on the ratification of the Convention on the Elimination
of All Forms of Discrimination Against Women? You did not men-
tion CEDAW in your testimony, but I believe that we are one of
just a handful of nations that have refused to ratify the Conven-
tion, and on this point we are really in the same league as Sudan
and Iran. Do you have a position on that? Does the administration
have a position on that?

Mr. PosNER. Maybe I can answer that. There are several human
rights treaties that we have signed, the U.S. has signed but not
ratified, and I think the Commission Clinton has made it clear that
this treaty, CEDAW, the Convention on Elimination of Discrimina-
tion Against Women, is a priority—in fact, the first priority. So one
of the challenges we have is coming up here and finding 67 of you
to support it, but we are committed to doing it, and we are in the
process of reviewing how we are going to go about coming up here
and asking for it. But it is something that the Secretary is very,
very committed to, as am 1.

Senator FRANKEN. Very good. Thank you.
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Chairman DURBIN. Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman.

Two months ago, Senators Leahy, Cardin, Franken, Kerry, and
myself asked your respective Departments for recommendations on
how to bring the United States back into compliance with the Vi-
enna Convention on Consular Relations. The U.S. Supreme Court
in Medillin v. Texas determined that the Congress must act to ad-
dress the fact that the United States is currently out of compliance
with its Vienna Convention obligations, as found by the Inter-
national Court of Justice in the 2004 Avena case. In a recent letter,
the United States Council for International Business explained the
dangers of the situation and said, “The security of Americans doing
business abroad is clearly and directly at risk by U.S. noncompli-
ance with its obligations under the Vienna Convention. Overseas
employees of the U.S. business community as well as other Ameri-
cans traveling or living abroad need this vital safety net.” And
John Bellinger, the legal adviser to the State Department under
Secretary Rice, made the same point in a recent New York Times
op-ed piece. I would ask first, Mr. Chairman, that various mate-
rials relevant to this issue be placed in the record.

Chairman DURBIN. Without objection.

[The information referred to appears as a submission for the
record.]

Senator FEINGOLD. So given that background, do you agree that
addressing this issue is critically important to the protection of
Americans abroad? And when can we expect a response to our let-
ter asking for your Departments’ input on how to bring the United
States back into compliance with the Vienna Convention?

Mr. PEREZ. 1 absolutely agree that it is a critically important
question because it implicates foreign nationals here and Ameri-
cans abroad, and I appreciate your leadership in this issue. I have
reviewed your letter and consulted with others in the Department.

As you well know, it is a very complex question because it impli-
cates both what we do at the Federal level and then what States
do, and the reason for the delay—and I apologize for that—is sim-
ply the complexity of the issue, because as you know the Medillin
case basically stood for the proposition that there are limits to
what the Federal Government can say to a sovereign state. And so
we are attempting to move forward, recognizing those complexities,
to come up with a series of solutions that will address the issues
that, you correctly point, ensure the security of Americans abroad
and ensure our compliance with our treaty obligations here at
home. I am continuing to consult with our colleagues at the De-
partment, and we hope to get a response to you at the earliest pos-
sibility opportunity. And I can assure you that there is robust dis-
cussion underway within the various relevant components of the
Department and our sister agencies as we address how best to ad-
dress the myriad of complexities in this.

Senator FEINGOLD. What kind of timeframe are you suggesting
for a response to the letter?

Mr. PEREZ. I will consult with my colleagues and attempt to get
you an answer within the next few days about when that time-
frame would be.

Senator FEINGOLD. That is good.
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Assistant Secretary Posner, according to an Executive order
issued by President Obama in January, the U.S. Government must
“provide the International Committee of the Red Cross with notifi-
cation of and timely access to any individual detained in any armed
conflict” and in U.S. custody. The New York Times recently pub-
lished a story alleging that there is a secret detention facility in Af-
ghanistan to which the ICRC does not have access and where de-
tainees allege that they have witnessed abuse as recently as this
year. So let me ask you: Does the ICRC have access to all U.S. de-
tention facilities in Afghanistan? And what does it mean to provide
timely access to the ICRC?

Mr. POSNER. Senator, I have seen those articles, and I am going
to have to refer back and give you a written answer to that. I am
not the person who has the most timely information on that.

Senator FEINGOLD. When can we expect that answer?

Mr. POSNER. Soon. I will push hard to get that answer to you in
the next few weeks.

Senator FEINGOLD. OK. Assistant Secretary Posner, again, as you
know, 21 years ago the United States became a party to the Con-
vention on the Prevention and Punishment of the Crime of Geno-
cide, and you actually mentioned that treaty in your statement.
The ratification of the treaty was obviously a momentous occasion,
not just because it was the first human rights treaty passed by the
U.N. General Assembly, but also because it was a signal to the
world that the United States would never again sit back and watch
as genocide took place. And I believe that when the United States
ratified this treaty, it agreed to take decisive action to help prevent
and punish genocide. I am raising this with you, perhaps obviously,
because in 2004 the Bush administration made a determination
that genocide had been committed in the Darfur region of Sudan
and stated at the time that genocide could still be occurring.

So after making that determination, what obligation do you be-
lieve the United States has to attempt to halt the genocide? And
do you believe that the United States has fulfilled its legal commit-
ment in this instance?

Mr. POSNER. Senator, we have, obviously, in the last several
years watched painfully as hundreds of thousands of people have
been killed in Darfur and several million have been exiled or inter-
nally displaced. I do not think any of us are satisfied with the way
in which it has unfolded or believe that there cannot be more done.

I do not view this so much as a legal obligation, but I think it
is an absolute obligation of leadership in the world for us to do ev-
erything possible to address the genocide that occurred in Darfur
and the continuing suffering. It is a tragic situation and one that
in some ways continues to deteriorate.

So we are committed to trying to find the right answer there.
The alternatives are tough, and there is also a growing concern—
and I think this has been part of the challenge recently—in a dis-
integration of the country between north and south and General
Gration is preoccupied, understandably, with trying to hold the
country together. But my view would be—and I think it is the ad-
ministration’s view—that we have to do both. We have to be en-
gaged in trying to hold the country together and prevent a further
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erosion of peace in the south, but at the same time continue to
focus on the genocide and violence

Senator FEINGOLD. Of course, I am aware of and deeply involved
in all those policy arguments, but my question to you had to do
with our legal obligation under the Genocide Convention. It is a
narrower and important question. What are the ramifications of
the position we have taken vis-a-vis the Genocide Convention in
Sudan, particularly if we believe the genocide is still happening in
Darfur?

Mr. PosNER. I think the legal obligation is that we have to re-
spond to end the genocide. How you do it and what that means in
practical terms I think is harder.

You know, there has been a discussion, as you know and have
been involved in for a long time, about what are the military op-
tions, what are other options in terms of sanctions. All of those
things are still being discussed and on the table.

Senator FEINGOLD. Does this administration continue to believe
this is genocide occurring under the Genocide Convention?

Mr. PosNER. I would have to get back to you on that. There is
no question and various administration officials have said that
genocide occurred in Darfur and there are continuing gross viola-
tions occurring to this day. I do not think the determination of
whether the word still applies is really the key thing. It is an unac-
ceptable situation now, and we need to be operating with all of our
energies to prevent the continued violence and killing and dis-
appearance and rape that characterizes Darfur today.

Senator FEINGOLD. Thank you.

Chairman DURBIN. Thank you, Senator Feingold.

I want to thank this panel. This is not the last time we will prob-
ably call on you, because I think that we feel—and I think you
share this feeling in the administration—that as painful as some
of these questions may be, it is appropriate that we ask them and
establish that we are trying our best to live up to the very stand-
ards that we have agreed to and that we suggest the rest of the
world should abide by. So thank you very much for your service.

Mr. POSNER. I agree.

Mr. PEREZ. Thank you for your time, Mr. Chairman.

Chairman DURBIN. We are honored to welcome on our next panel
two of our Nation’s leading human rights and civil rights advo-
cates. I am going to introduce them as they are sitting down in the
interest of time.

The first one who will testify is Elisa Massimino. She is the
President and CEO of Human Rights First, one of the country’s
most prominent and well-respected human rights organizations.
Ms. Massimino joined Human Rights First in 1991 and was pre-
viously the organization’s Washington Director. Ms. Massimino is
also an adjunct professor at the highly regarded Georgetown Uni-
versity Law Center. She holds a bachelor’s degree from Trinity
University in San Antonio, Texas, a master’s degree in philosophy
from Johns Hopkins University, and a law degree from the Univer-
sity of Michigan. I want to especially note that Ms. Massimino has
been very supportive of our Subcommittee efforts since it was cre-
ated in 2007. Although we work very closely with Ms. Massimino,
this is her first appearance before the Subcommittee.
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I will introduce the next witness and then ask that they both
take the oath.

A personal friend and a real leader, I am just honored that he
is here today. Wade Henderson is President and Chief Executive
Officer of the Leadership Conference on Civil Rights; the largest
and oldest civil rights coalition in America. Mr. Henderson is also
a law professor at the University of the District of Columbia. Pre-
viously, he was the Washington Bureau Director of the NAACP
and Associate Director of the ACLU’s Washington office. He has a
bachelor’s degree from Howard University and a law degree from
Rutgers University School of Law.

If T could ask you both to stand for the oath, please. Do you af-
firm that the testimony you are about to give is the truth, the
whole truth, and nothing but the truth, so help you God?

Ms. MASSIMINO. I do.

Mr. HENDERSON. I do.

Chairman DURBIN. Thank you. Let the record reflect that both
witnesses answered in the affirmative.

Ms. Massimino, please proceed.

STATEMENT OF ELISA MASSIMINO, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, HUMAN RIGHTS FIRST, WASHINGTON,
DC

Ms. MaSSIMINO. Thank you, Mr. Chairman, and I thank the
Committee for holding this important hearing. We are just pro-
foundly grateful to you, Senator Durbin, for your leadership on so
many human rights issues and, in particular, for the central role
that you played in creating this Subcommittee. We think the Sub-
committee’s work signals a new approach and thinking about
human rights in this country and that it will help educate Ameri-
cans about their human rights and ensure that the U.S. Govern-
ment views its human rights treaty requirements as a part of its
domestic law. This is what the Constitution requires, so it is par-
ticularly fitting that the Judiciary Committee now formally can
look at these issues explicitly. In the many years since the United
States first started ratifying human rights treaties, I think this is
the first hearing that I can remember ever explicitly addressing
these issues, and we hope it is the first of many.

I also want to welcome the attention of the Government wit-
nesses to these issues. I really do not Congress could have any two
better partners in this effort than Tom Perez and Mike Posner,
both of whom really deeply understand the importance of imple-
mentation of human rights commitments. So we look forward to
working with them and with you to further this.

You mentioned the Eleanor Roosevelt quote about human rights
beginning close to home, and it is particularly fitting. It should be
on this Committee wall somewhere because the human rights trea-
ties are intended to protect people close to home against govern-
ment abuses of their rights. They are the supreme law of the land
under our Constitution, but most Americans have never heard of
them, and most government agencies who have the jurisdiction
over the subject matter that is covered in those treaties have never
heard of them either.
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Historically, the U.S. Government has kept the examination of
human rights treaties behind a fence at the State Department,
where they have been treated primarily as a matter of foreign pol-
icy. And for many years, Congress took the same approach, limiting
jurisdiction over these issues—as human rights issues—to the com-
mittees that oversee the State Department and foreign relations.

But that approach misses Eleanor Roosevelt’s point. The U.S.
Government has to understand that human rights laws are part of
our domestic law, and Congress and the executive branch need to
work together to bring these obligations into the mainstream of the
domestic agencies with primary jurisdiction over their subject mat-
ter.

Last week, we celebrated the 61st anniversary of the Universal
Declaration of Human Rights, which is our foundation document
setting out the principles that the human rights treaties are in-
tended to operationalize as standards by which to judge all govern-
ments. And as an organization based in the United States, my or-
ganization, Human Rights First, has focused particular attention
on making sure that the U.S. lives up to those obligations. Ensur-
ing compliance with human rights treaty obligations strengthens
the U.S. effort to advance human rights abroad. And as Secretary
Clinton said in her speech on Monday, we have to lead by example.
There is just no substitute for U.S. global leadership on human
rights. Without it, the agenda crumble and repressive governments
operate with greater impunity, and really the very fabric of the
norms that are enshrined in the Universal Declaration starts to
fray. When the U.S. itself violates these norms—or sets them aside
for expediency’s sake—the global consensus erodes. And as Presi-
dent Obama said in Oslo last week, “we honor those ideals by up-
holding them not when it’s easy, but when it is hard.”

We can have many hearings—and I hope we will—about the dis-
tance, the gap between our obligations and ideals and the current
reality in the United States, but my testimony, which I hope you
will accept in full in the record, outlines a strategy going forward
to create a structure to ensure greater fidelity to those ideals and
obligations in the future. And that is based on three components
which I will just summarize briefly.

First is the executive branch structure to enhance compliance,
and you have heard about the Interagency Task Force on Treaty
Implementation. I remember when the Interagency Task Force was
formed, and we had high hopes for an expansive agenda for that
Interagency Task Force. To my knowledge, it focused primarily on
reporting externally to U.N. bodies and inquiries abroad about how
we were complying with our treaty obligations, and that is very im-
portant. And as you mentioned, under President Bush we got cur-
rent on our treaty reporting requirements. It is very important.

But, really, for there to be a revolution in how we think about
human rights in the United States, there has to be a lot more, and
we would propose that the executive branch create a structure that
will do a few important things: ensure that the legislation that is
promoted by the administration or on which the administration is
taking a position is vetted for conformity with treaty obligations;
educate State and local governments and the broader public about
their rights and responsibilities under human rights treaties; de-
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velop and execute a plan to monitor law, policy, and practice at the
State level to assess conformity with human rights obligations; con-
duct an annual review of the reservations, understandings, and
declarations to the treaties; and ensure that domestic agencies with
the jurisdiction over this subject matter really have content experts
who understand that this human rights law is part of their obliga-
tion.

I see my time is already up, so I am going to leave the rest of
the discussion about what Congress can do for the questions and
answers. Thanks.

[The prepared statement of Ms. Massimino appears as a submis-
sion for the record.]

Chairman DURBIN. Thank you.

Mr. Henderson.

STATEMENT OF WADE HENDERSON, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, LEADERSHIP CONFERENCE ON CIVIL
RIGHTS, WASHINGTON, DC

Mr. HENDERSON. Thank you, Mr. Chairman, for this really im-
portant hearing, and thank you for having me here today on behalf
of the Leadership Conference on Civil and Human Rights, a coali-
tion of over 200 national organizations committed to building an
America that is as good as its ideals. I appreciate your including
the formal written statement in the record today, so thank you for
that as well.

We believe that human rights instruments, like the Universal
Declaration of Human Rights and the Convention on the Elimi-
nation of All Forms of Racial Discrimination, are not merely aspi-
rational statements but effective tools for illuminating inequities
here at home and abroad. Indeed, as Tom Perez noted in the pre-
vious panel, while it may have gone by a slightly different name,
our Nation’s modern civil rights movement was very much at its
heart a human rights movement.

The Leadership Conference itself was founded at the dawn of
this movement, just 2 years after the adoption of the Universal
Declaration and only 5 years after the Holocaust and the intern-
ment of Japanese Americans on U.S. soil. Our leaders were moti-
vated not only by the standards articulated in our Nation’s found-
ing documents, but those in the Universal Declaration as well.

Now, with that in mind, and with our 60th anniversary ap-
proaching, we have chosen to honor the legacy and the foresight of
our Founders by fully incorporating the term “human rights” into
our name. In January of 2010, we will officially become the Leader-
ship Conference on Civil and Human Rights. Civil rights are
human rights, but we also know that the concept of human rights
extends beyond those personal rights guaranteed by the U.S. Con-
stitution, to include protections such as the National Right to Edu-
cation for All.

Moving more directly to today’s subject, I want to thank you for
this hearing again and for your efforts in general to step up Con-
gress’ oversight of our domestic human rights obligations. The fact
that this Subcommittee did not even exist prior to 2007 points to
a troubling fact. Congress has not done enough to ensure that the
United States lives up to its treaty obligations, which represent not
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just mere ideals but the law of the land. Today’s hearing represents
an encouraging turning point.

We are also encouraged that the United States has been working
to reclaim the leadership on international human rights matters by
joining the UN’s Human Rights Council, signing the Convention on
the Rights of Persons with Disabilities, and by the effort of U.S.
NGOs to support the Senate’s ratification of the Convention on the
Elimination on All Forms of Discrimination Against Women.

But as our Nation takes on these new commitments, we cannot
lose sight of those that we have already made. As we reclaim our
leadership on human rights, our shortcomings at home are not only
harmful, they also undermine our credibility with other nations,
and as they have in the past, they also serve as easy fodder for op-
ponents who want to divert attention from even worse wrongdoings
of their own.

With that in mind, we would strongly encourage Congress to look
at the following issues through a lens of our international treaty
obligations:

One issue that clearly implicates our international treaty obliga-
tions is that of racial disparities in our criminal justice system,
particularly the one in sentencing for crack and powder cocaine,
which has had a disproportionate effect on African-Americans and
has helped give the United States the largest prison population in
the world.

To be sure, the sale of any cocaine product should be punished,
but I think we can all agree that it should not be done in a dis-
proportionately harsh and discriminatory manner, and that is the
one area where the U.S. Sentencing Commission and the inter-
national community clearly agree.

A second area is with respect to D.C. residents who currently
face taxation without representation and lack a vote in our Na-
tional legislature in violation of the most important right that citi-
zens have in a democracy. International human rights bodies have
taken notice, and the disenfranchisement of D.C. residents con-
tinues to undermine our efforts to promote democracy elsewhere.

Third, the United States clearly needs a truly independent, bi-
partisan, national civil and human rights institution. For many
years, we had one in the form of the U.S. Commission on Civil
Rights, but the Commission has been weakened by political par-
tisanship and is now a hollow shell of its former self. It is in dire
need of overhaul.

Fourth, both international human rights standards and our Na-
tion’s civil rights movement have long recognized that the right to
form unions plays a critical role in ensuring equality. As A. Philip
Randolph, one of our founders, once said, “The two tickets to a bet-
ter life are a voter registration card and a union card.” But as
workplaces change and as our Nation’s policies fail to keep up, it
is becoming harder and harder for all workers to organize, in viola-
tion of our obligations under the Universal Declaration, among
other instruments.

Finally, and sadly, the United States has clearly not taken seri-
ously its human rights obligations toward the indigenous peoples
of this country, the first Americans, in clear contradiction of well-
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established human rights principles and despite repeated con-
demnations by international human rights bodies.

We strongly believe that civil and human rights must be meas-
ured by a yardstick both at home and abroad. On issues such as
these, Congress must step in and make sure that our country is liv-
ing up to the standards that we are trying to establish throughout
the rest of the world.

Thank you, Mr. Chairman, and I look forward to the questions.

[The prepared statement of Mr. Henderson appears as a submis-
sion for the record.]

Chairman DURBIN. Thank you both. Mr. Henderson, thank good-
ness for your voice. The fact that you are here so frequently and
the message that you bring is an important part of this democratic
process. I do not know what we would do without you, and I am
glad you are here today.

Ms. Massimino, will you follow up on that? Mr. Henderson has
been rather specific. Could you put it in this context? I am sure
that, with your background in human rights and meetings with
others from around the world, occasionally you will get into this ex-
change about how before the United States judges anyone else, why
don’t you take care of your own situation? You have heard Mr.
Henderson’s list. What would you add to it?

Ms. MassiMINO. Well, I think we are in the context of the fight
with al Qaeda in the last 8 years, I mean, this has been one of the
biggest set-backs to U.S. global leadership, are the steps that the
United States took to diverge from the Geneva Conventions, from
the Convention Against Torture.

You know, shortly after 9/11, when these measures started to
come to light internationally, I was at a meeting with many of my
counterparts from all around the world—Asia, Africa, the Middle
East—all of whom are on the front lines of the struggle for human
rights and democracy in their own countries. And when I asked
them then what can we do to help you, they all to a person said,
“You have got to get the United States back on track, get your own
house in order, because we need the United States to be a strong
global leader on human rights.” Without it, as I said, the consensus
erodes and the norms become less than universal.

I was just at a conference last week in London with human
rights activists and government leaders from around the world, and
the topic was: Are universal human rights really universal any-
more? And I really do not believe we would have had that con-
versation before the missteps of our own country with respect to
torture and abuse of prisoners and the Geneva Convention prob-
lems, the divergence from the Geneva Conventions that we had.

So we still have work to do there, and the announcement yester-
day with moves to close Guantanamo is a welcome step. But as you
know, the devil is in the details, and the world is watching how we
resolve these problems from accountability to prolonged, indefinite
detention without charge. So we have to be vigilant.

Chairman DURBIN. Are there any other areas? Not that I want
to diminish that, but there are so many different fronts that we can
discuss. I spoke earlier about child trafficking. I am really asking
you if your list would go to include any other topics that Mr. Hen-
derson did not touch.
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Ms. MASSIMINO. Oh, it is a very long list and I——

Chairman DURBIN. It sure is.

Ms. MaAssIMINO. In fact, I think it was a wonderful opportunity
that you provided to the public to solicit testimony from so many
groups who are focused on this issue, and I have begun to look at
all of the submissions. My own organization, as you know, we
touched on this earlier—I think Senator Franken raised it—about
the discrepancy between our obligations under the Refugee Con-
vention and the protocol that the U.S. is a party to and how we
treat refugees and asylum seekers in this country. Next year will
be the 30th anniversary of the Refugee Act, and I think it would
be a particularly appropriate time for this Subcommittee to look at
the specifics of our obligations under that treaty and whether or
not we are living up to them under our own domestic legislation.

There are many, many other areas that we could talk about, and
I think I would—as a proud member of the Leadership Conference
on Civil and Human Rights, Wade and I work closely together on
a whole range of these issues.

One on which I think we ought to—that this Committee could
focus particular attention on which has the added benefit of ena-
bling us to—the State Department and the Justice Department to
join together and share our wisdom about how we are dealing with
these issues with other countries is on bias-motivated violence and
hate crimes. We obviously have taken a step forward there with
our laws recently with the Matthew Shepard Act, but now we need
to implement that, collect the data and demonstrate that it makes
a difference on the ground.

Those mechanisms and structures that we develop in Govern-
ment to do that can be shared with other nations who also are fac-
ing in many places a disturbing rise in bias-motivated violence. So
I would add that to the list as well.

Chairman DURBIN. Mr. Henderson, before I rechaired this Com-
mittee, I for a brief time was the Chairman of the Crime Sub-
committee, which Senator Specter now chairs, of the Judiciary
Committee. To demonstrate a certain “intertwinedness” between
that Subcommittee and this Subcommittee

[Laughter.]

Chairman DURBIN. One of the early hearings we had was on the
crack/powder cocaine disparity. The administration has come out
against the disparity and called for a 1:1 sentencing guideline. I
have introduced legislation along that line, and it now is pending
before the Committee, and we are working with the other side to
see if we can find any common ground so that this can move in a
fairly quick fashion.

But can I step back for a second from that and say that, even
before that disparity, we could see racial disparities within our sys-
tem of justice. As bad as this is, as much as it has aggravated the
situation—and I plead guilty as one of those who voted for it along
with many others in the House who thought this was the right
thing to do at the time, and I now realize how wrong we were. But
this is the thing that you headlined as the first on your list and
one that I have often asked of people aspiring to the bench and
other law enforcement positions in our Government, to try to ex-
plain for a moment what this country is all about, where 12 or 13
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percent of the population is African-American and it turns out that
the numbers are just out of line in terms of those arrested, con-
victed, and incarcerated, as I said here 6:1.

Can you step back for a moment, and be reflective and say what
more can we do? I mean, we have made—for the record, we have
made substantial progress.

Mr. HENDERSON. Absolutely.

Chairman DURBIN. Witness my former colleague in the Senate.
But can you tell me what more you think we can or should do?

Mr. HENDERSON. Mr. Chairman, thank you for your question, but
thank you for your incredible leadership on this really extraor-
dinary issue. The fact that you have introduced a bill to address
the crack/powder cocaine disparity, a bill in the Senate that is now
the pending business of the Judiciary Committee, is extraordinary.

You know, this disparity is one of our Nation’s most glaring ex-
amples of injustice in the criminal justice system. It is one of the
most fundamentally challenging civil and human rights issues fac-
ing the Nation today. The truth is that racial disparities and racial
discrimination in our criminal justice system is a stain on Amer-
ican democracy, and it undermines the principle of equal justice
under law. It undermines the confidence really that all Americans
have in the fundamental fairness of our system. And it holds us up
to ridicule abroad because we are challenged on the hypocrisy and
the gap between what we say our principles are and what we do
in practice.

Now, you talked about the existence of racial discrimination
within the criminal justice system, and indeed, it traces its legacy
back to the period of slavery in American life. Yes, we have made
as a country extraordinary progress in helping to reconcile that dif-
ference between America’s ideals and American reality. But we still
have a long way to go.

Structural inequality and racial discrimination of the kind that
the crack/powder cocaine disparity reflects in my view cannot be
entirely excised even with the passage of your extraordinarily im-
portant legislation, because the numbers that you allude to are as
much a reflection of the problems at every step of the criminal jus-
tice system. Who is arrested, who is prosecuted, and, ultimately,
how those individuals are sentenced upon conviction is often a re-
flection of inherent bias in the system that can only be addressed
by bringing it to the surface, making it an open issue in which the
country discussed and seeks remedy. And we need to do so.

Hence, this problem of racial profiling, which we also know ex-
ists, contributes to the very problem that you have talked about
with the crack/powder disparity, because the truth is statistics of
the U.S. Sentencing Commission and other bodies—human rights
organizations and internationally recognized bodies—shows that
the distribution of those who use these products is far closer to and
equal a system than the prosecution and conviction rate would sug-
gest.

So, you know, we thank you for your leadership in this area. It
is important. Your effort to bring bipartisan support to this issue
is extremely important. We were pleased at the Justice Sotomayor
confirmation hearing that the Ranking Member of the Judiciary
Committee, Senator Jeff Sessions, lifted up the issue of crack/pow-
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der cocaine with which he shares concern as a former U.S. Attor-
ney. But, ultimately, the issue is how do we come together to make
a decision about how to equalize these penalties in a way that
makes sense given that the two products are pharmacologically so
similar that the disparity both in sentencing and penalty obviously
should not exist.

So thank you for your effort to push this legislation, thanks for
trying to make it a bipartisan issue, as it should be, because these
kinds of disparities are not partisan issues. They are really na-
tional issues. And until we step back and really reflect on that and
fashion solutions to the problem, we will not be able to make
progress. But I think your leadership is really contributing to it, so
thank you.

Chairman DURBIN. Thank you.

Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman, and once again I
would like to compliment you on your comically ironic use of
“intertwinedness.” That was very good.

Mr. Henderson, your discussion of the disparities in sentencing
and the prison populations reminds me of Richard Pryor’s discus-
sion of justice, when he said that he visited a prison and it was
“Just us.”

Let me turn to the Convention on Torture, if I might. In 1994,
the U.S. Congress ratified the Convention Against Torture, and the
treaty prohibits countries from returning or deporting anyone to a
country “where there are substantial grounds for believing that he
would be in danger of being subjected to torture.” That is the quote
from the treat.

But our implementing regulations actually require someone
claiming protection under the Convention to actually show “it is
more than likely that he would be tortured.”

So, Ms. Massimino, doesn’t our standard seem higher than the
Convention’s standard? And doesn’t that create a problem?

Ms. MASSIMINO. Yes. But there are many problems I actually
think that are even worse than the standard of proof about wheth-
er it is more likely than not or substantial likelihood, actually.
What we have seen over the years since the treaty was formally
ratified is a real erosion of the whole concept of a responsibility not
to send people to torture and, in fact, efforts to get around that,
to reduce the opportunity for people who are in U.S. custody,
whether they are in U.S. custody abroad—this is another issue that
we have to pay close attention to. The United States has asserted
at times that the obligation not to return people to face torture
does not apply if the person is outside the United States but in the
custody of the United States.

So you cannot have an adjudication about whether or not a per-
son has a substantial—that there is a substantial likelihood that
they would face torture unless that person has an opportunity to
raise that claim in either a removal proceeding or any other kind
of proceeding. Even in extradition proceedings, what we have found
is that there is an inadequate level of protection, due process pro-
tection, for people to raise these claims, and it comes down to the
discretion of the Secretary of State whether or not the person can
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be extradited, even if there is a magistrate finding that there is a
more likely than not chance that the person will be tortured.

Now, you know, the United States has cited this obligation in its
refraining from sending the Uyghurs at Guantanamo back to
China, and that is very welcome. But this is an issue that really
needs a very close look at our—both in the extradition area and re-
moval area to make sure that we have got sufficient procedures in
place that will allow people to even raise these claims.

In the context of refugee cases and asylum cases, often it is pro-
tection under the Convention Against Torture that is the most ap-
propriate protection, and yet for many years our immigration
judges did not even have the opportunity to make a judgment
about that claim.

So I think it would be very important for us to have a look at
across the board, both when the U.S. acts internationally but also
in removal proceedings. This was a problem in the Arar case, as
you probably know, which people do not think of necessarily as an
immigration case, but it was the failure to really have an oppor-
tunity—he raised a fear of torture when the United States said
that it was not going to let him go back to his home country of
Canada. And yet there was no procedure by which that could be
adjudicated by an independent person.

So you are right very much to focus on it, and I think when the
United States reports on its compliance with the Convention
Against Torture, we need to take very seriously the recommenda-
tions to reform our procedures.

Senator FRANKEN. So when we have in the past—and I hope not
now, but when we have engaged in rendition, you are saying that
one of the issues has been just due process, the ability of the per-
son being sent to another country being able to have this adju-
dicated in a proper court.

Ms. MASSIMINO. Absolutely, and I would not—I am not at all con-
vinced that the executive branch has set aside assertions of the au-
thority to conduct renditions. I think that as I understand it from
the President’s Executive orders, that was not definitively set aside
by any stretch. And I think we need to make sure if there is going
to—anytime that there is a transfer—that is why we have extra-
dition treaties and removal proceedings, because anytime there is
a transfer of a person from the custody of one government to the
custody of another government, that person’s life, liberty is, you
know, in question. And so we have to have protections. And so any-
time that it goes outside those processes, we need to make sure
that there is a real reason for doing it and, second, that there is
a kind of a process where that can be raised and adjudicated inde-
pendently.

Senator FRANKEN. Thank you.

Mr. Henderson, my first cosponsorship in this body was of the
Employment Free Choice Act, and I was heartened that the Lead-
ership Conference views passage of EFCA as necessary for fulfill-
ment of our obligations under the Universal Declaration of Human
Rights and the Convention on the Elimination of All Forms of Ra-
cial Discrimination.

Can you tell us a little bit more about the provisions of these
treaties that require passage of EFCA?

VerDate Nov 24 2008  12:34 Aug 24, 2010 Jkt 057909 PO 00000 Frm 00034 Fmt6633 Sfmt6633 SA\GPOHEARINGS\57909.TXT SJUD1 PsN: CMORC



27

Mr. HENDERSON. Yes, sir. First of all, thank you for raising the
question, Senator Franken.

You know, when we talk about civil rights in our country, I often
find that those who are not as familiar with our constitutional obli-
gations and international treaty obligations are frequently sur-
prised to hear that a right to education on behalf of all children in
our country is not recognized by our Supreme Court as a funda-
mental right. It is not. The case of San Antonio v. Rodriguez is a
case which held the principle that education is not a fundamentally
protected constitutional right in this country.

So, too, is the issue of the right to organize. I think Eleanor Roo-
sevelt and those who helped fashion the Universal Declaration of
Human Rights understood the seminal importance of allowing indi-
viduals to organize to protect their interests in the workplace: the
40-hour work week, the weekend that we now enjoy, the protec-
tions that workers who had high school diplomas but who were
able by virtue of their hard work in the manufacturing context to
create the middle class that we celebrate.

Walter Reuther of the United Auto Workers was one of our
founding members of the Leadership Conference, and it was be-
cause of the UAW that there were adequate resources to bring indi-
viduals to Washington. They paid for the buses, for example, for
the march on Washington. They helped provide the resources that
were really necessary to help advance the causes that many of us
support and celebrate today. And yet the interests of workers are
largely ignored.

We find in many instances that employers have become increas-
ingly sophisticated about misclassifying workers, calling them inde-
pendent contractors, which strips them of their protections in the
workplace, takes away their protection under many civil rights
laws, does not allow them to petition for protection, to be an exam-
ple of what we think is a real problem—worker misclassification.
Or forcing workers into circumstances where they waive their con-
stitutionally protected rights to challenge discriminatory practices
in the workplace through processes of mandatory arbitration. We
think that is a horrendous problem, and, you know, individuals
have addressed that, including, Senator, your own efforts.

So there are indeed examples, concrete examples of how workers
today are not adequately protected, and that is why the Employee
Free Choice Act is such a fundamentally important piece of legisla-
tion and one that the Leadership Conference wholeheartedly sup-
ports.

I should also say, just as an addendum to my friend Elisa
Massimino’s response, the nongovernmental organizations, the civil
and human rights groups of this country, there is a groundswell
emerging, as Elisa knows and is leading helping to develop, to pro-
tect and enforce our treaty obligations internationally. There is a
clear recognition of that.

I am privileged that the Leadership Conference works with a
group called the Campaign for a New Domestic Human Rights
Agenda, which is about 50 national and grassroots organizations
that have come together to really support the full enforcement of
our existing international obligations, and they are making a sig-
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nificant difference both here in Washington and in communities all
over the country.

So these issues that you and Chairman Durbin are bringing to
the fore today are critically important. There is a base of support
to implement these treaties effectively, and we are looking for ways
to assist in the coordination of that effort.

Senator FRANKEN. Thank you so much, and, Mr. Chairman, I am
sorry I have gone over my time and not done the requisite compli-
menting of you. I will just throw it back to you, but thank you so
much for chairing this important hearing and calling it and for
your leadership.

Chairman DURBIN. And if you want to add the compliment as
part of the record, written record at a later date, we will keep the
record open.

[Laughter.]

Senator FRANKEN. Oh, I can make up for the lack of compliments
in the written record. Good.

Chairman DURBIN. Thank you, Senator Franken.

Thanks to everybody for being here. We asked a lot of organiza-
tions that did not have a chance to testify what they thought we
should be focusing on. We had an amazing outpouring of response,
41 different organizations, and we are in the process, the staff has
notified me, of going through their recommendations and finding a
way to post them on a website, making them part of the congres-
sional record, which we hope to continue to do on a regular basis.

There have been so many great organizations that have stepped
forward, including the American Civil Liberties Union, Amnesty
International, Center for American Progress, Human Rights
Watch, the Lawyers Committee for Civil Rights under the Law,
Open Society Policy Center, Rights Working Group, and all of
those, without objection, will be included in the record.

[The information referred to appears as a submission for the
record.]

Chairman DURBIN. I am going to bring this hearing to a close,
and the hearing record will remain open—for a variety of reasons—
over the next week for additional materials.

I want to make it clear for the record that this self-criticism does
not overlook the fact that our Nation has been a leader in the
world in championing civil rights and human rights, and I want to
say with great pride that a lot of people who came before us took
this very seriously. I hope that this effort will give us even more
credibility and will also lead to a better country that we live in,
Whi((:ih at the end of the day is what we are all here working to-
ward.

We have concerns around the world. I could list all the different
varieties of venues that have been discussed today. But as was said
by President Obama just recently in his Nobel Peace Prize accept-
ance speech, “America cannot insist that others follow the rules of
the road if we refuse to follow them ourselves.” I learned yesterday
that our President did an all-nighter on that speech, if you thought
that Presidents did not do those sorts of things. When we are hon-
est about our own shortcomings and work to address them, we will
be more effective at protecting human rights close to home and
around the world.
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The hearing stands adjourned.

Mr. HENDERSON. Thank you.

Ms. MASSIMINO. Thank you.

[Whereupon, at 12:05 p.m., the Subcommittee was adjourned.]
[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS
Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#1)

Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

1. Regarding the U.N.’s role in overseeing U.S. compliance with human
rights treaties:

a. What is the process for presenting U.S. reports on these treaties to the
U.N.?

b. Who from the U.N. hears the presentations and reviews the reports? What
human rights qualifications and credentials do those who review the reports
hold?

c. How does the U.N. evaluate reports?

d. Does the U.N. make an assessment as to whether a country is in
compliance with a treaty?

¢. What authority does the U.N. have over parties to human rights treaties?
f. Does the U.N. make recommendations to treaty signatories regarding
compliance and implementation? If so, how do these influence U.S. behavior
and how will past recommendations affect the content of the next reports we
submit?

g. Is there any mechanism for the United States to dispute any of the UN.’s
response or recommendations to the reports we submit?

h. What effect does a negative response from the U.N. have on the United
States’ image both in the U.N. and around the world?

Joint Answer:
After the Senate provided its advice and consent to ratification, the
United States ratified each of the following human rights treaties:

- International Covenant on Civil and Political Rights (entered into force for
the United States on September 8, 1992);
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- Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (entered into force for the United States on
November 20, 1994);

- International Convention on the Elimination of All Forms of Racial
Discrimination (entered into force for the United States on November 20,
1994);

- Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict (entered into force for the
United States on January 23, 2003); and

- Optional Protocol to the Convention on the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography (entered into force for
the United States on January 23, 2003).

Each of these treaties requires States Parties to report, shortly after
ratification and periodically thereafter, on their implementation of the treaty.
Each treaty (or the underlying Convention, in the case of the two Protocols)
establishes a “treaty body,” a committee of experts with responsibilities
related to the treaty. The members of each treaty body are generally
required to be “experts of high moral standing and recognized competence in
the field of human rights.” (This wording is from the Convention Against
Torture; the other treaties use similar but slightly different phrases.)

Each of these treaty bodies has authority to review the initial and
periodic reports submitted by states detailing the measures they have taken
to implement their treaty obligations, and to issue non-binding and non-
authoritative responses. Depending on details specific to the treaty, including

in some cases whether a State Party has made an optional declaration or

ratified an optional protocol, the treaty bodies may also have authority to
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receive complaints about that State Party from other states or from
individuals, if the State Party in question has accepted such authority. In
these cases as well, the views or findings of the Committees are not legally
binding.

Each State Party’s report under these treaties is presented at a
scheduled hearing held by the relevant treaty body. In the case of the United
States, at such a hearing, a large and senior-level led interagency delegation
typically presents the U.S. report and answers questions. Following
consideration of a State Party’s report, the relevant treaty body provides
written observations and recommendations. The treaties describe these

written products using words that identify their non-binding nature, such as

3% & 9«

“suggestions,” “observations,” “recommendations,” and “comments.” These
comments may include the treaty body’s assessments and recommendations
regarding implementation of treaty obligations.

Through interagency deliberations, the United States reviews the
conclusions and recommendations of the treaty bodies on its reports and, in
subsequent U.S. reports to the treaty bodies, it provides its official reactions.
Where the United States has changed its practices along the lines of a treaty

body’s recommendation, it may explain that change in a subsequent

response. To the extent that the United States government disagrees with, or
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concludes that it will not act pursuant to, treaty body comments or
recommendations, it explains its position in its official follow-up responses.
It may also explain its position in public statements or media interviews.

As to whether responses from the treaty bodies can affect a country’s
image, this is exactly what the United States intended by agreeing to the
reporting process in the negotiations resulting in these treaties. The spotlight
that these processes focus on each States Parties’ actions and the resulting
effects on a country’s image can be significant tools to persuade these
countries to implement the treaties. This is particularly significant with
respect to States Parties that consistently violate their citizens’ human rights.
Such potential positive impacts on human rights practices are one reason the
United States takes seriously these reports and the treaty body responses to
them. We expect our principled engagement, including when we disagree
with a committee, to show that the United States is a country that leads the
world in taking seriously its human rights obligations and that is open to

discussing and defending its record in public at the UN.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E, Perez by
Senator Tom Coburn (#2)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Please describe the response of the U.N. to the reports submitted by past
administrations.

Joint Answer:

There have been many positive responses by the bodies created by
UN human rights treaties and charged with monitoring implementation of
these treaties, but these treaty bodies have also made negative comments
regarding numerous issues, including the death penalty, police treatment of
suspects or prisoners, and the detention facilities at Guantanamo Bay. All
of the treaty body responses to the U.S. reports submitted during the last
Administration are posted on the State Department website at:

http://www.state.gov/g/drl/hr/treaties/
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#3)

Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Mr. Perez, you testified that the U.S. government has come into compliance
with our reporting requirements under the human rights treaties within your
Jurisdiction, Mr. Posner, you testified specifically that the Bush
Administration achieved timely compliance with these requirements and
sent teams to present U.S. reports to the U.N.

a. Can either/both of you explain the process used by past administrations to
fulfill these reporting responsibilities? (i.e., agencies and officials involved,
time spent working on the reports, consultation with Congress, etc.)

b. Can you provide more details about the reports submitted by past
administrations? (i.e., description of content, length, scope, etc.)

¢. Do you believe these past reporting practices have been effective?

d. Does this administration intend to follow these past reporting practices?
What, if anything, do you intend to change?

Joint Answer:

U.S. reporting requirements under human rights treaties began after
the United States became a party to the International Covenant on Civil and
Political Rights (ICCPR), on September 8, 1992. ICCPR Article 40 required
our first report within one year of that date. As detailed in answer #1, in
1994 and 2003 the United States became a party to other human rights
treaties with similar reporting requirements. For several years after we first

became subject to these reporting requirements in 1993, our human rights
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treaty reports were overdue, in part because of resources and priorities. The
belatedness of our reports was criticized by the treaty bodies (the committees
of experts that are created by human rights treaties and charged with
monitoring their implementation, as described further in the first answer),
and hampered our ability to criticize other countries for inadequate reporting
and other noncompliance with their human rights obligations. During the
past ten years, the United States made a concerted effort to bring its
reporting up to date, and that effort was successful. Today, the United States
is among a small number of countries around the world that is fully up to
date in meeting all of its human rights treaty reporting deadlines. As
reflected in the U.S. government’s timely submission on January 22, 2010,
of reports on its implementation of two optional protocols to the Convention
on the Rights of the Child, the Obama Administration intends to continue to
produce timely human rights treaty reports, while improving their quality
and continuing to increase our international engagement.

With respect to the questions regarding the report writing process, the
production of these reports usually begins with a tasking by the National
Security Council to all agencies that have responsibilities for implementing
the various provisions under the relevant treaties to provide updates and

reporting to the State Department. The Department then works intensively
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with the interagency community over the course of about a year to write
each of' the reports. These reports and the responses to the relevant treaty
bodies’ observations are lengthy and detailed, frequently covering several
hundreds of pages. In the immediate run-up to the U.S. government’s
presentation before the relevant treaty body, the treaty body will submit
questions for the United States. Answers to these questions and to
subsequent questions posed at the hearing itself can also be in excess of one
hundred pages. Although not required under the treaties, many of the treaty
bodies have requested one year follow-up submissions by States Parties.
The U.S. reports and related materials submitted during the last
Administration are posted at the State Department’s website at:

http://www.state.gov/g/drl/hr/treaties/

With each report, we have learned lessons about self-reporting and
improving the efficiency and impact of this complex interagency process.
We plan to continue the Executive Branch commitment to timely reporting.
We hope to increase the time and resources dedicated to this reporting
process as well to engage in deeper and more frequent consultation with

civil society, as well as interested members of Congress.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#4)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

What specific efforts will this Administration undertake to promote and
preserve U.S. sovereignty as it works to ensure compliance with
international treaty obligations?

Joint Answer:

The founders of this country drafted a Constitution that was
predicated on a commitment to human rights and fundamental freedoms.
Under the U.S. Constitution, all treaties, including international human
rights treaties, that the United States has ratified after the Senate has given
its advice and consent to ratification are part of the “supreme law of the
land.” Key human rights treaties ratified by the U.S. government include
those identified in response to the first question, as well as the Convention
on the Prevention and Punishment of the Crime of Genocide.

The United States is proud of its efforts and record on human rights,

and welcomes the opportunity to discuss them publicly at the UN, and is

committed to leading by example. This commitment includes transparently
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presenting the successes we have achieved, and soliciting constructive
recommendations on how to improve further.

None of these processes interfere with the exercise by the United
States of its sovereignty. As a matter of longstanding policy, the United
States has supported these processes as a way of encouraging other countries
to comply with their human rights obligations and commitments. The
recommendations offered during the Universal Periodic Review session and
by the treaty bodies are not legally binding. As a matter of longstanding
U.S. policy, we intend to listen to such recommendations with an open mind,
in part so as to set a positive example for other countries around the world..
The Administration views implementation of our human rights obligations
and reporting on them as an exercise of sovereignty and as an opportunity to
communicate to the world the robust protection that the U.S. Constitution
and laws afford to human rights within the United States. Compliance with
our human rights treaty obligations also assists the United States by

enhancing our credibility when we promote human rights in other countries.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00047 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.010



VerDate Nov 24 2008

40
Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#5)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Treaty obligations require the United States to submit reports on its
compliance measures. What obligations do the U.N. reviewing committees
have to the United States when reviewing those reports? (i.e., reviewing and
responding to the content of submitted reports, U.S. domestic law, the U.S.
Constitution, American values and public opinion, treaty reservations, etc.)
Joint Answer:

Human rights treaty bodies ought to review U.S. reports carefully, fairly and
in light of the applicable treaty obligations, including any U.S. reservations,
understandings, or declarations (RUDs). Those RUDs have been carefully
drafted and endorsed by both the Executive Branch and the Senate to
address any necessary legal, including Constitutional, or other significant
concerns. In addition to reviewing U.S. reports, treaty bodies also review
reporting from civil society about the state of human rights in the United
States. As a matter of practice, human rights treaty bodies frequently make

observations and recommendations to States Parties to take actions that

extend beyond their treaty obligations. However, these recommendations

are not legally binding in nature.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#6)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Have the U.N. review committees — specifically the CERD Committee —
acted within the bounds of the treaties to which the U.S. is a party, as those
treaties were understood at the time they were ratified?

Joint Answer:

As previously noted, in no case involving any of the UN human rights
treaties to which the United States is a Party does any provision of those
treaties vest the treaty bodies (the committees of experts that are created by
human rights treaties and charged with monitoring their implementation, as
described further in the first answer) with legally binding authority over a
State Party. The treaty bodies are, or course, free to take different views on
the meaning and scope of the underlying treaty, just as the Government of

the United States is free to disagree with the treaty bodies, as we often do in

our treaty reports and presentations before the treaty bodies.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#7)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

uestion:

Have the U.N. review committees — specifically the CERD Committee —
exhibited any anti-U.S. bias in their response to U.S. reports?

Joint Answer:

The treaty bodies often issue opinions and make recommendations
with which we disagree, as discussed more fully in the first answer, but we
respect their ability to hold such views. We also recognize that they may
hold the United States, and other countries that are firmly committed to
respecting human rights, to a higher standard than they may apply to other
countries. As a matter of practice, treaty bodies also make recommendations
on subjects related to the relevant treaty that extend beyond the State Party’s
treaty obligations. Whether or not the United States government agrees with
or intends to implement all such recommendations, it engages in an open and
respectful dialogue with the treaty bodies because we accept the roles they
were assigned pursuant to the treaties. We also believe in setting an
example for other countries regarding robust, transparent and constructive

reporting and dialogue on these important human rights matters.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#8)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

uestion:

You both made reference to participation in an interagency process on
human rights led by the National Security Council. Can you expand on that a
bit? Who is involved? What does the process entail? What did the process
begin? What are the group’s responsibilities?

Joint Answer:

An Interagency Working Group on Human Rights Treaties was
established under Executive Order 13107, issued by President Clinton on the
50th anniversary of the Universal Declaration of Human Rights in 1998,
The group is chaired by the designee of the Assistant to the President for
National Security Affairs and includes representatives of the Departments of
State, Justice, Labor, Interior, Health and Human Services, Education,
Homeland Security, and Defense; the Equal Employment Opportunity
Commission; and other agencies will be added as the chair deems
appropriate. It met periodically on a limited number of issues under the
Bush Administration, and the current Administration intends to have it meet

on a more regular basis and with a broader agenda. The current

Administration further intends to significantly reinvigorate the group to
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resume meeting at the Assistant Secretary level on a regular, perhaps
quarterly, basis with a broader agenda. Also, mid-level officials will likely
convene on a regular basis as sub-groups as needed on specific issues.

The working group will address a wide array of issues relating to
implementation of U.S. human rights obligations in a number of ways,
including: ensuring timely and thorough reporting under the relevant human
rights treaties and following up on issues that arise during the reporting
process; identifying problems that may require regulatory or legislative
action; exploring strategies to integrate fully consideration of our human
rights obligations into our domestic policies and programs; and promoting
greater awareness of these obligations, both within the federal government
and at the state and local levels.

The working group has already held one consultation with a broad
range of civil society organizations on these issues, and the Administration
intends for the group to continue to hold such consultz;tions in the course of

its ongoing work.
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Questions for the Record Submitted to
Assistant Secretary Michael H, Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#9)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

U.S. reports on two human rights treaties are due soon — one in January
2010 and one in August 2010.

a. When did the Administration begin preparing these reports?

b. Which agencies have been involved in compiling and drafting the reports?
c. Who will present these reports to the U.N.?

Joint Answer:

On January 22, 2010, the United States government submitted
periodic reports under the two Optional Protocols to the Convention on the
Rights of the Child (one on the involvement of children in armed conflict
and the other on the sale of children, child pornography, and child
prostitution). We began preparing these reports in January 2009. Many
agencies have provided input and guidance on these reports, including: the
Departments of Justice, Defense, Homeland Security, Health and Human
Services, Labor, and Education, the U.S. Agency for International
Development, as well as many offices and bureaus at the State Department,

including the Office to Monitor and Combat Trafficking in Persons, the

Office of the Legal Adviser, the Bureau of International Organization
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Affairs, and the Bureau of Democracy, Human Rights and Labor. We also
reached out to non-governmental organizations for input on the reports. Qur
Mission in Geneva formally submitted the reports to the Committee on the
Rights of the Child, and the United States will likely be called up to present
our reports and answer the Committee’s questions in 2011 at the earliest.
We have not yet decided the composition of that delegation.

As you noted, we also have another report due in August 2010 ~ our
periodic report under the International Covenant on Civil and Political
Rights (ICCPR) to be submitted to the Human Rights Committee, which is
the treaty body created by the ICCPR and charged with monitoring
implementation of the treaty. We began working on this report in April
2009. A number of agencies are assisting with the preparation of this report,
including the Departments of Justice, Homeland Security, Defense, Interior,
Education, Health and Human Services, and Labor, along with the Equal
Employment Opportunity Commission, as well as several State Department
offices. We have also begun to reach out to non-governmental organizations
and to state human rights and civil rights commissions, and will continue to
do so as we work on this report. We anticipate that the Human Rights
Committee, in keeping with its normal practice, will schedule a hearing on

this report within a year or two after receiving the U.S. report. We have not
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yet determined the composition of our delegation to present this report to the

Human Rights Committee.

Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#10)

Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

I would like for each of you to give your opinion as to whether the U.S. is in
compliance with each of the following treaties. Please answer “yes” or “no.”
If not, why not?

a. International Convention on Civil and Political Rights

b. Convention Against Torture and All Forms or Cruel Inhuman or
Degrading Treatment or Punishment

c. International Convention on the Elimination of All Forms of Racial
Discrimination

d. Convention on the Prevention and Punishment of the Crime of Genocide
e. Optional Protocols to the Convention on the Rights of the Child

Joint Answer:

In a country as large and diverse as the United States, it is impossible
to state categorically that human rights obligations are subject to perfect
enforcement and implementation. More meaningful and important is the
commitment by all relevant U.S. institutions -- including all three branches
of the Federal government -- to fulfill human rights protections accorded

under the U.S. Constitution, U.S. domestic laws and human rights treaties to
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which the United States is party, to vigilantly implement such obligations,

and to hold accountable individuals and institutions that fail to abide by

these essential requirements.

Questions for the Record Submitted to
Assistant Secretary Michael H. Posner and
Assistant Attorney General Thomas E. Perez by
Senator Tom Coburn (#11)

Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Each of the following recommendations was made by the 2008 CERD
Committee report, urging the United States to take specific action. With
respect to each, please explain: (i) whether and how each recommendation
relates to the elimination of racial discrimination in the United States, (ii)
whether and how the Obama Administration intends to respond to each
recommendation, and (iii) whether each recommendation is contemplated by
the CERD treaty?

a.

oan o

Ensure the right to judicial review for enemy combatants held at
Guantanamo Bay, Cuba

Place a moratorium on the death penalty

Restore voting rights to convicted felons

Protect illegal aliens from discrimination in the workplace

Prohibit the sentence of life without parole for defendants under age
18

Joint Answer:

Treaty bodies frequently make observations and recommendations

that extend beyond the States Parties” obligations under the relevant treaties,
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as discussed in the fifth response. These observations and recommendations
are not legally binding. In the process of writing its next periodic report, due
in November 2011, on its implementation of the Convention to Eliminate
All Forms of Racial Discrimination (CERD), after careful interagency
review of relevant U.S. law and human rights policy and in consultation with
U.S. civil society, the United States will examine and respond to all of the
observations and recommendations of the CERD Committee, including

those described in this question.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Tom Coburn (#12)

Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

You testified that U.S. obligations under human rights treaties “largely
mirror our own domestic requirements under the U.S. [CJonstitution and our
laws.” Yet, there are provisions in treaties that we have signed and ratified
that clearly conflict with our Constitution. For example, Article IV of the
CERD prohibits certain forms of hate speech and requires treaty parties to
make such acts punishable by law. The U.S. filed a reservation on this
point. The CERD Committee, however, repeatedly ignores this reservation,
and in 2008, it recommended that the U.S. “consider withdrawing or
narrowing the scope” of this reservation.

(a) How should the United States respond to this request, in order to
make clear that we will not elevate the opinions of an international
body at the expense of our own Constitution?

(b)Given the committee’s disregard for this reservation, how can the
United States be sure that future constitutional reservations are both
effected and respected?

Answer:

(a) At the outset, it is imperative to point out that the United States
would never consider assuming a treaty obligation that would violate the
U.S. Constitution or that would somehow undermine the freedoms enshrined

in the Constitution. As a matter of their general practice, the treaty bodies

established by human rights treaties to which the United States is a party
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routinely request the United States and other States Parties to consider
withdrawing or narrowing the scope of their reservations, understandings
and declarations. As a matter of general U.S. treaty practice, the
reservations, understandings and declarations the United States makes to
treaties to which it becomes a party are formulated to be permissible under
international law.

Regarding the formal treaty reservation referred to in these questions,
the United States expressly conditioned its ratification of both the
Convention on the Elimination of Racial Discrimination (CERD) and the
International Covenant on Civil and Political Rights (ICCPR) on
reservations that made clear that the U.S. Constitution and laws contain
extensive protections of individual freedom of speech, expression and
association, and that the United States does not accept any obligation under
those Conventions to restrict those rights in a manner contrary to our
Constitution. When we report to the treaty bodies we vigorously defend our
right to adopt such reservations. Particularly when it comes to issues
relating to freedom of expression, we go to great lengths to explain to the
treaty bodies, and to the world, how U.S. constitutional protections relating
to freedom of expression and association exceed the available protections

under the CERD or the ICCPR. Indeed, the United States believes so
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strongly that the correct approach for combating intolerance and hatred is
through a free marketplace of ideas, rather than restrictions or
criminalization of speech, that we are seeking every available opportunity in
UN fora to advocate such an approach.

(b) As noted previously, treaty body comments are not legally binding,
and a recommendation by a treaty body to withdraw a U.S. treaty reservation
could have no effect whatsoever on the obligation and abiding responsibility
of the United States Government to execute fully and faithfully its

obligations under the Constitution of the United States.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#1)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

You testified that the State Department will “participate in the newly
revitalized interagency process on human rights implementation led by the
National Security Council to explore ways that we can enhance compliance
with and implementation of our human rights commitments.” Please
provide additional information on this interagency group, including a) which
agencies take part in the group; b) how frequently it meets; c) its main
responsibilities and functions; d) whether it meets with human rights and
civil rights groups and other stakeholders; and 3) how it will enhance
compliance with our human rights treaty obligations.

Answer:

An Interagency Working Group on Human Rights Treaties was
established under Executive Order 13107, issued by President Clinton on the
50th anniversary of the Universal Declaration of Human Rights in 1998.

The group is chaired by the designee of the Assistant to the President for
National Security Affairs and includes representatives of the Departments of
State, Justice, Labor, Interior, Health and Human Services, Education,
Homeland Security, and Defense; the Equal Employment Opportunity

Commission; and other agencies will be added as the chair deems

appropriate. It met periodically on a limited number of issues under the
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Bush Administration, and the current Administration intends to have it meet
on a more regular basis and with a broader agenda. The current
Administration further intends to significantly reinvigorate the group to
resume meeting at the Assistant Secretary level on a regular, perhaps
quarterly, basis with a broader agenda. Also, mid-level officials will likely
convene on a regular basis as sub-groups as needed on specific issues.

The working group will address a wide array of issues relating to
implementation of U.S. human rights obligations in a number of ways,
including: ensuring timely and thorough reporting under the relevant human
rights treaties and following up on issues that arise during the reporting
process; identifying problems that may require regulatory or legislative
action; exploring strategies to integrate fully consideration of our human
rights obligations into our domestic policies and programs; and promoting
greater awareness of these obligations, both within the federal government
and at the state and local levels.

The working group has already held one consultation with a broad
range of civil society organizations on these issues, and the Administration
intends for the group to continue to hold such consultations in the course of

its ongoing work.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#2)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Human Rights First’s Elisa Massimino, a witness on the second panel,
recommended that the Executive Branch review legislation it proposes to
ensure it conforms with our human rights treaty obligations. Does the State
Department currently review proposed legislation for compliance with
human rights treaties the United States has ratified? If so, what is the vetting
process? If this is not being done, should it be?

Answer:

The State Department endeavors to review all Executive Branch
legislative proposals related to foreign relations and other State Department
activities through the OMB-led interagency review process. Legal analysis
of those proposals is an important part of the State Department’s review, and

it includes review for consistency with all U.S. obligations under

international law, including human rights and other treaties.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#3)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

When we ratify a human rights treaty, the United States frequently attaches
Reservations, Understandings and Declarations (RUDs), which limit the
application of the treaty. Ms. Massimino also recommends that the
Executive Branch regularly review our RUDs to human rights treaties, with
the goal of eliminating these limitations. Does the Administration have any
plans to review the United States’ RUDs to human rights treaties?
Answer:

The treaty bodies charged with monitoring compliance with UN
human rights treaties often recommend that the United States consider
modifying its RUDs, and in particular withdrawing its reservations. In
preparing its periodic reports to each treaty body, the Executive Branch
reviews each treaty body’s recommendations and develops a formal, written
response to each recommendation. In preparing its periodic reports, the
Executive Branch considers these recommendations regarding the RUDs,
assesses whether any could be removed, and provides a response to the

treaty bodies. When U.S. laws have changed in a way that makes a RUD

unnecessary, it may be appropriate for the executive branch in consultation
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with the legislative branch to consider whether removal of the relevant RUD
would be appropriate. It should be noted, however, that RUDs are usually
submitted by the Senate as a condition of granting its advice and consent to

U.S. ratification of a human rights treaty.
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Question for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#4)
Senate Judiciary Commiittee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

You testified that the Universal Periodic Review (UPR) is a new process that
ensures the Human Rights Council reviews every country’s human rights
record. a) How is this different from the practice under the Human Rights
Council’s predecessor? b) What are the benefits of participating in the UPR
for the United States?
Answer:

The UPR did not exist under the UN Commission on Human Rights.
It was established when the Human Rights Council was created on March
15, 2006 by the UN General Assembly (UNGA). UNGA resolution 60/251
mandated the Council to "undertake a universal periodic review, based on
objective and reliable information, of the fulfillment by each State of its
human rights obligations and commitments in a manner which ensures
universality of coverage and equal treatment with respect to all States.”

By participating in the UPR at the UN, the United States will have an

opportunity to discuss its many accomplishments promoting and protecting

human rights, as well as the challenges it still faces. Ultimately, our goal is
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to engage in a process that will set an example for the rest of the world. We
hope to show that a country can undertake robust self-examination of its
human rights record and engage in serious dialogue about its record with
other countries and civil society. We believe that setting such an example
will help us promote human rights in other countries.

Additionally, given the UPR preparation process involves extensive
consultation with civil society and community and local government leaders
throughout the United States, this will provide an opportunity for the U.S.
Government to hear the concerns of its citizens, to highlight existing laws,
policies and programs relevant to our international human rights obligations,
and to identify potential areas of improvement for possible follow up by

domestic agencies.
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Question for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#5)
Senate Judiciary Committee,

Subcommiittee on Human Rights and the Law
December 16, 2009

Question:

Please provide additional information on the Administration’s plans for the
UPR, including: a) where and when the “listening sessions” will be held; b)
what other Federal agencies will be involved; ¢) whether Members of
Congress and state and local agencies will be consulted; and d) how the UPR
process will help increase understanding of U.S. human rights treaty
obligations by government agencies and the broader public.

Answer:

Administration plans for the UPR review of the United States include
extensive consultation with domestic and international NGOs. As part of
this review, the Administration will participate in consultation sessions in
several locations, led by local civil society organizations, between January
and April. The first consultations were held in New Orleans, on January 27-
28; in Chicago, on February 18; in Washington, D.C. (for national NGO
representatives), on February 19; and in New York, on February 25-26. The
remainder of the schedule is not yet definite, but the current plan is to hold

additional consultations in Birmingham, Alabama; El Paso, Texas;

Albugquerque, New Mexico and Window Rock, Arizona; Detroit and
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Dearborn, Michigan; San Francisco and Berkley, California; and Chicago,
Hlinois.

The State Department will attend each of these consultations, with
other Federal agencies. The specific agencies may differ depending on the
location, but may include the Departments of Justice, Homeland Security,
the Interior, Health and Human Services, Education, Labor and Housing and
Urban Development, as well as the Environmental Protection Agency. The
Congress is being briefed.

We expect that the UPR process will increase understanding of U.S.
human rights treaty obligations. Particular aspects that will do so include
these consultations, the opportunities for NGO submissions to the UN
process, the State Department’s UPR website

(http://www.state.gov/g/drl/upt/index_htm) and e-mail address

(upr_info@state.gov), and the necessary cooperation among federal agencies

and with state and local governments.
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Question for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#6)
Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

The U.S. government has provided important assistance to other countries,
such as Angola, Afghanistan, Colombia, and Liberia, to support the
demobilization of child combatants and their reintegration into society. This
assistance has included training judges, public defenders and authorities on
the legal protection framework for former child soldiers. Has the U.S.
government developed similar guidelines and training in the United States to
ensure former child soldiers are not penalized for the acts they committed
while they were combatants?
Answer:

As a general matter the United States does not have its own “former
child soldiers,” as the U.S. armed forces do not recruit or use children in a
manner contrary to international law. The U.S. armed forces only voluntarily
recruit those 17 and over, and take all feasible measures to ensure that
service members under 18 do not take direct part in hostilities.
Nevertheless, the Department of Defense is adding training on the Optional

Protocol to the Convention on the Rights of the Child on the involvement of

children in armed conflict (Optional Protocol) to existing training modules
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on Combating Trafficking in Persons. This training will be required of all
military and civilian personnel annually.

The U.S. Government generally advocates that child soldiers be
treated as victims. However, the Optional Protocol does not impose a legal
obligation on the USG to rehabilitate a child who was recruited or used in
conflict outside of the jurisdiction of the United States, nor does it limit the

ability to detain or prosecute child soldiers consistent with international and

U.S. law.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00071 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.034



VerDate Nov 24 2008

64
Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#7)
Senate Judiciary Committee,

Subcommittee on Human Rights and the Law
December 16, 2009

Question:

Under the Genocide Convention, the U.S. government has undertaken
obligations to prevent and punish genocide. What is the State Department’s
policy for preventing genocide, pursuant to our obligations under the
Genocide Convention?

Answer:

As President Obama noted to the UN General Assembly, we “begin
with an unshakeable determination that the murder of innocent men, women
and children will never be tolerated,” and as he expressed earlier this year at
the Holocaust Museum, “we have ... an obligation to confront” the scourges
of mass atrocity and do “everything we can to prevent and end atrocities like
those that took place in Rwanda.”

While the Genocide Convention requires parties both to prevent and
punish genocide, the two actions are related. Effective punishment of
genocide sends a message that such crimes will not be tolerated. The Office

of War Crimes Issues in the Department of State works to ensure that when

genocide occurs, as it did in Rwanda, it is appropriately punished. But we
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also recognize that preventing genocide requires a broad range of other
initiatives, and the Administration is exploring additional ways to advance
this agenda. Within the Department of State, we have been assessing ways to
strengthen our responses to the threat such atrocities pose, focusing on
several core issues.

First, we are working to strengthen existing tools for conflict
management, promotion of human rights, humanitarian response, and
protection of people vulnerable to abuse. For example, in her December
2009 speech at Georgetown University setting out the four aspects of our
human rights approach — accountability, principled pragmatism, partnering
from the bottom up, and keeping a wide focus where rights are at stake — the
Secretary of State committed the Department to using all the tools at our
disposal in pursuit of our human rights agenda. For example, she explained
that we are working for positive change within multilateral institutions, such
as the United Nations, where our presence has a constructive influence.
These institutions are valuable tools that can, when operating at their best,
leverage the efforts of many countries around a common purpose.

Second, we are working to further strengthen our ability to receive
timely information about at-risk populations. Various watch lists already

exist and in many of the countries at risk of genocide or other mass
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atrocities, the Bureau of Democracy, Human Rights and Labor at the State
Department funds projects that can help prevent such tragedies. The Bureau
of Population, Refugees, and Migration also provides assistance and
advocates strongly for those fleeing conflict and persecution, so that they
may be protected from potential atrocities. Likewise, the Bureau of
International Organization Affairs works to help give UN peacekeeping
missions the mandates and resources needed to protect the innocent.
However, we are all keenly aware that more must be done to ensure that we
are alert to the specific risks and pathways of mass atrocity crimes. While
there will never be one approach, formula, doctrine or theory that can be
easily applied to every situation, we can continue to improve our
understanding of how to interrupt escalations of violence.

Third, we are working to ensure a tight and timely connection
between the information we receive and the decision-making processes that
trigger effective policy responses. The Obama administration is
reinvigorating the inter-agency working group under the leadership of the
National Security Council that will aim to ensure that the information on
such situations is getting to the right people within the government and that
appropriate actions are being taken to address them. And we need to find

ways to mobilize action before situations become acute. The Secretary of

State has made clear that we will not ignore or overlook places of seemingly
intractable tragedy and despair and we must do what we can when human

lives hang in the balance.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Richard J. Durbin (#8)
Senate Judiciary Committee,
Subcommittee on Human Rights and the Law
December 16, 2009

Question:

The last Administration took the position that U.S. human rights treaty
obligations, including the International Covenant on Civil and Political
Rights and the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, did not apply to U.S. personnel
operating outside the United States. The relevant treaty bodies have been
consistent in stating that these treaties extend to places where a state has
either formal jurisdiction or effective control over a territory or persons, and
that these human rights treaties still apply even where the law of armed
conflict is applicable. What is the position of the Obama Administration on
whether: a) the International Covenant on Civil and Political Rights applies
to U.S. personnel abroad; and b) whether the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment applies to
U.S. personnel abroad?

Answer:

At the outset, we note that it is impossible to generalize about the
extraterritorial scope of all human rights treaties, and that the analysis of the
scope of application of treaty obligations by necessity begins with the text of
the relevant treaty. Each treaty contains somewhat differently expressed

provisions related to its territorial scope, while some -~ most notably the
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Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment -- contain within the same instrument provisions
with different territorial scopes. To note some examples, one may compare,
for example, Article 2(a) of the International Covenant on Civil and Political
Rights (“Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant...”) with Article
2(1) of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment ) (CAT) (requiring that each State Party
shall take effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction) with CAT
Article 5(1) (which requires States Parties to establish criminal jurisdiction
over acts of torture committed by their nationals wherever such acts
occur).

It must also be noted that under the longstanding legal doctrine of /ex
specialis (a doctrine providing that when two different set of legal rules
purport to govern a particular situation, the more specialized body of law
govems), the applicable rules for the lawful conduct of armed conflict are
found in the Geneva Conventions and other international humanitarian law

instruments, as well as in customary international law.
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Determining the applicable international law that applies to a
particular action taken by a government outside of its territory is thus a fact-
specific determination, which cannot be easily generalized. In the context of
preparing its reports on its implementation of human rights treaties, the
United States government will examine the views and recommendations of
the relevant human rights treaty bodies, which include recommendations
regarding the issue of extraterritoriality, and will respond to those
recommendations in those reports. As part of this process, the Department
of State and concerned Executive Branch agencies will consult with

Congress and U.S. civil society.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
U.S. Senator Russell D. Feingold (#1)
Senate Judiciary Committee,
Human Rights and the Law Subcommittee
December 16, 2009

On October 15, 2009, Senators Leahy, Kerry, Cardin, Franken and I sent
Secretary Clinton and Attorney General Holder a letter seeking
recommendations for implementation of the International Court of Justice
decision in Case Concerning Avena and Other Mexican Nationals (Mex. v.
U.S.), 2004 1.C.J. 12 (Mar. 31) and the U.S. Supreme Court decision in
Medellin v. Texas, 552 U.S. 491 (2008). The ICJ ~ whose jurisdiction the
U.S. had voluntarily agreed to — determined that the United States was out of
compliance with its obligations under the Vienna Convention on Consular
Relations, and the U.S. Supreme Court determined that Congress must take
action to implement that judgment. The Vienna Convention is a key
protection on which U.S. citizens abroad rely, so I am concerned about the
ongoing failure of the U.S. to comply, and would appreciate the
Department’s input.

1 look forward to the Department’s prompt response to our letter. Please
provide a copy of that response for the record of this hearing.

Answer:

The Department shares your desire to ensure that the United States
complies fully with its international obligation to provide consular
notification to foreign nationals, and your goal of ensuring compliance with
the Avena judgment. Toward those ends, the Department is actively
working to identify and evaluate possible avenues for ensuring compliance,

working closely with the rest of the Administration. We regret the delay in

responding to your letter of October 15, 2009, but as soon as we are in a
position to outline the avenues we have identified, we will finalize a

response.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
U.S. Senator Russell D. Feingold (#2)
Senate Judiciary Committee,
Human Rights and the Law Subcommittee
December 16, 2009

Question:

I appreciate your commitment at the hearing that you will provide an
expeditious written response on the following issues: (1) whether the
International Committee of the Red Cross (ICRC) has access to all detention
facilities in Afghanistan; and (2) what constitutes “timely notice” to the
ICRC under section 4(b) of Executive Order 13491, Please provide a copy of
that response for the record of this hearing.
Answer:

1 appreciate the importance of this question and your interest in this

topic. Given the subject matter, [ would refer you to the Department of

Defense for details about this issue.
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Questions for the Record Submitted to
Assistant Secretary Michael H. Posner by
Senator Russell D. Feingold (#4)
Senate Judiciary Committee,

Human Rights and the Law Subcommittee
December 16, 2009

Question:

At the hearing, you indicated that fulfilling our legal obligations under the
Geneva Convention raises the question of how as a practical matter we can
best prevent and punish genocide. What steps is the Obama administration
taking to improve our institutional capacity as a government to identify,
investigate, and respond to situations where genocide may be happening?
Answer:

As President Obama noted to the UN General Assembly, we “begin
with an unshakeable determination that the murder of innocent men, women
and children will never be tolerated,” and as he expressed earlier this year at
the Holocaust Museum, “we have ... an obligation to confront” the scourges
of mass atrocity and do “everything we can to prevent and end atrocities like
those that took place in Rwanda.”

While the Genocide Convention requires parties both to prevent and
punish genocide, the two actions are related. Effective punishment of

genocide sends a message that such crimes will not be tolerated. The Office

of War Crimes Issues in the Department of State works to ensure that when
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genocide occurs, as it did in Rwanda, it is appropriately punished. But we
also recognize that preventing genocide requires a broad range of other
initiatives, and the Administration is exploring additional ways to advance
this agenda. Within the Department of State, we have been assessing ways to
strengthen our responses to the threat such atrocities pose, focusing on
several core issues.

First, we are working to strengthen existing tools for conflict
management, promotion of human rights, humanitarian response, and
protection of people vulnerable to abuse. For example, in her December
2009 speech at Georgetown University setting out the four aspects of our
human rights approach — accountability, principled pragmatism, partnering
from the bottom up, and keeping a wide focus where rights are at stake — the
Secretary of State committed the Department to using all the tools at our
disposal in pursuit of our human rights agenda. For example, she explained
that we are working for positive change within multilateral institutions, such
as the United Nations, where our presence has a constructive influence.
These institutions are valuable tools that can, when operating at their best,
leverage the efforts of many countries around a common purpose.

Second, we are working to further strengthen our ability to receive

timely information about at-risk populations. Various watch lists already
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exist and in many of the countries at risk of genocide or other mass
atrocities, the Bureau of Democracy, Human Rights and Labor at the State
Department funds projects that can help prevent such tragedies. The Bureau
of Population, Refugees, and Migration also provides assistance and
advocates strongly for those fleeing conflict and persecution, so that they
may be protected from potential atrocities. Likewise, the Bureau of
International Organization Affairs works to help give UN peacekeeping
missions the mandates and resources needed to protect the innocent.
However, we are all keenly aware that more must be done to ensure that we
are alert to the specific risks and pathways of mass atrocity crimes. While
there will never be one approach, formula, doctrine or theory that can be
easily applied to every situation, we can continue to improve our
understanding of how to interrupt escalations of violence.

Third, we are working to ensure a tight and timely connection
between the information we receive and the decision-making processes that
trigger effective policy responses. The Obama administration is
reinvigorating the inter-agency working group under the leadership of the
National Security Council that will aim to ensure that the information on
such situations is getting to the right people within the government and that

appropriate actions are being taken to address them. And we need to find
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ways to mobilize action before situations become acute. The Secretary of
State has made clear that we will not ignore or overlook places of seemingly
intractable tragedy and despair and we must do what we can when human

lives hang in the balance.
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Questions for the Record Submitted to
Assistant Secretary of State Michael H. Posner by
U.S. Senator Russell D. Feingold (#5)
Senate Judiciary Commiittee,

Human Rights and the Law Subcommittee
December 16, 2009

Question:

In recognition of our treaty obligations, the Foreign Assistance Act was
modified to generally prohibit the provision of security assistance to
countries with a consistent pattern of gross violations of internationally
recognized human rights. I have repeatedly raised concerns about our
provision of aid to countries which, according to State Department human
rights reports, have for years engaged in torture, extrajudicial killing or
prolonged arbitrary detention, including, for example, Chad. Please explain
the legal reasoning behind the Department’s decision to request military
assistance for Chad in 2010 notwithstanding its long history of engaging in
human rights abuses.

Answer:

We continue to engage with the Government of Chad (GOC) on its
human rights record, which as you noted, is poor. Military assistance for
Chad is requested to support three objectives: 1) develop capacity of the
military as a non-political, professional force respectful of human rights; 2)
increase counterterrorism capabilities and cooperation, including that

provided through the Trans Sahara Counterterrorism Partnership (TSCTP)
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program, and 3) enhance the security capacity of Chad to maintain territorial
integrity. In particular, U.S. training through the International Military
Education and Training (IMET) for Chad exposes the Chadian military to
U.S. professional standards in areas such as civil-military relations and
respect for human rights during military actions

The State Department vets in accordance with the Leahy amendment
to prevent any unit of Chad’s security forces from receiving assistance if the
Department has credible evidence that such unit has committed gross
violations of human rights. The State Department conducts thorough Leahy
vetting for USG training of Chadian security officials or units, and in some
cases has denied training due to credible evidence of gross violations of
human rights. We regularly discuss with the GOC our concerns with reports

of human rights abuses attributed to Chadian security forces.
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Questions for the Record Submitted to
Assistant Secretary of State Michael H. Posner by
U.S. Senator Russell D. Feingold (#6)
Senate Judiciary Committee,

Human Rights and the Law Subcommittee
December 16, 2009

Question:

The Convention Against Torture, which the U.S. has ratified, prohibits
sending individuals to countries where there are substantial grounds for
believing the person would be in danger of being tortured. State Department
human rights reports have made clear there is a direct connection between an
individual being subjected to indefinite, incommunicado detention, and the
likelihood that person will be tortured. If a country has a record of
indefinite, incommunicado detention, does the United States still permit
detainees to be transferred to that country?
Answer:

The United States does not transfer detainees to countries where it is
more likely than not that they will be tortured. This assessment of whether a
particular transfer can take place is necessarily undertaken on a case-by-case
basis and taking into account relevant conditions of the country of origin.
The person to be transferred, the government entity to which he is to be
transferred, the human rights situation in the country to which he is to be

transferred, including the country’s record on indefinite, incommunicado

detention, the prevailing political circumstances that may be related to the

risks of torture an individual may face, and other factors relevant to the risk of

torture all play critical roles in a U.S. determination regarding such transfers.
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Altorney General Wershington, D.C. 28530

August 5, 2010

The Honorable Richard J. Durbin

Chairman

Subcommittee on Human Rights and the Law
Committee on the Judiciary

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

Please find enclosed responses to questions arising from the appearance of Assistant
Attorney General Thomas Perez before the Subcommittee on December 16, 2009, at a hearing
entitled “The Law of the Land: U.S. Implementation of Human Rights Treaties.” We hope that
this information is of assistance to the Subcommittee. Please do not hesitate to call upon us if we
may be of additional assistance. The Office of Management and Budget has advised us that
there is no objection to submission of this letter from the perspective of the Administration’s

program.
Sincerely,
Ronald Weich
Assistant Attorney General
Enclosure

cc: The Honorable Tom Coburn
Ranking Minority Member
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Hearing before the
Subcommittee on Human Rights and the Law
Committee on the Judiciary
United States Senate

Entitled
“The Law of the Land: U.S. Implementation of Human Rights Treaties”

December 16, 2009
Questions for the Record
Submitted to
Thomas E. Perez
Assistant Attorney General
Department of Justice

Questions Submitted by Senator Durbin:
Question:

1. You testified that the Justice Department is “actively participating in the newly revitalized
interagency policy committee led by the National Security Council to explore ways in which
we can enhance our compliance with and implementation of those international human rights
norms by which we are bound.” Please provide additional information on this interagency
group, including: a) which agencies take part in the group; b} how frequently it meets; ¢) its
main responsibilities and functions; d) whether it meets with human rights and civil rights
groups and other stakcholders; and ¢) how it will enhance compliance with our human rights
treaty obligations.

Answer:

An Interagency Working Group on Human Rights Treaties was established under
Executive Order 13107, issued by President Clinton on the 50th anniversary of the Universal
Declaration of Human Rights in 1998. The group is chaired by the designee of the Assistant to
the President for National Security Affairs and includes representatives of the Departments of
State, Justice, Labor, Interior, Health and Human Services, Education, Homeland Security, and
Defense; the Equal Employment Opportunity Commission; and other agencies will be added as
the chair deems appropriate. It met periodically on a limited number of issues under the Bush
Administration, and the current Administration intends to have it meet on a more regular basis
and with a broader agenda. The current Administration further intends to significantly
reinvigorate the group to resume meeting at the Assistant Secretary level on a regular, perhaps
quarterly, basis with a broader agenda. Also, mid-level officials will likely convene on a regular
basis as sub-groups as needed on specific issues.

A-1
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The working group will address a wide array of issues relating to implementation of
United States human rights obligations in a number of ways, including: ensuring timely and
thorough reporting under the relevant human rights treaties and following up on issues that arise
during the reporting process; identifying problems that may require regulatory or legislative
action; exploring strategies to integrate full consideration of our human rights obligations into
our domestic policies and programs; and promoting greater awareness of these obligations, both
within the Federal government and at the State, local, and tribal levels.

The working group has already held one consultation with a broad range of civil society
organizations on these issues, and the Administration intends for the group to continue to hold
such consultations in the course of its ongoing work.

Question:

2. The Justice Department is the federal agency with primary responsibility for interpreting the
law and determining whether the Federal government is complying with its legal obligations.
a) What is the Justice Department’s role in determining whether the Federal government is
complying with our human rights treaty obligations? b) Does the Justice Department consult
with the State Department’s Legal Advisor on human rights treaty compliance? ¢) What
office in the Justice Department is responsible for this function?

Answer:

The Department of Justice is responsible for fully and fairly enforcing the civil rights
laws within its jurisdiction, and coordinating domestic civil rights enforcement across the
Federal government. Today, the United States is party to several critical human rights treaties
whose subject-matters coincide with the work of the Civil Rights Division, including the
International Covenant on Civil and Political Rights; the International Convention on the
Elimination of All Forms of Racial Discrimination; the Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment or Punishment; and the two Optional Protocols to the
Convention on the Rights of the Child.

In recent years, under Presidents Clinton and Bush, the United States Government has
come into compliance with our reporting obligations under these important treaties. Under
President Obama’s leadership, the Department is working with our colleagues at the State
Department and elsewhere in the Federal government to ensure that we meet our reporting
requirements in a timely and thorough fashion and that they accurately reflect both the strengths
and areas of improvement in our civil and human rights enforcement prograin.

The Department is also committed to continuing to work in close partnership with the
State Department in carrying out the Government’s first ever participation in the United Nations’
Universal Periodic Review process, which is reaching out to various civil society stakeholders
and government agencies on the state of human rights in the United States and collecting that

A-2
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information in a report. The Department is also actively participating in the newly revitalized
interagency policy committee - led by the National Security Council - to explore ways in which
we can enhance our compliance with and implementation of those international human rights
norms by which we are bound. The Office of the Assistant Attorney General in the Civil Rights
Division works closely with other Justice Department components to coordinate with the State
Department on these issues.

Question:

3. Human Rights First’s Elisa Massimino, a witness on the second panel, recommended that the
Executive Branch review legislation it proposes to ensure it conforms with our human rights
treaty obligations. Does the Justice Department currently review proposed legislation for
compliance with human rights treaties we have ratified? If so, what is the vetting process? If
this is not being done, should it be?

Answer:

The Office of Management and Budget leads an interagency review process of Executive
Branch legislative proposals. As Mr. Posner described in his response to a similar question posed
by Senator Durbin, during that process the State Department is the agency that primarily reviews
proposed legislation for consistency with United States obligations under international law,
including obligations arising from human rights treaties.

Question:

4. When we ratify a human rights treaty, the United States frequently attaches Reservations,
Understandings and Declarations (“RUDs”), which limit the application of the treaty. Ms.
Massimino also recommends that the Executive Branch regularly review our RUDs to human
rights treaties, with the goal of eliminating these limitations. Does the Administration have
any plans to review the United States’ RUDs to human rights treaties?

Answer:

The treaty bodies charged with monitoring compliance with U.N. human rights treaties
often recommend that the United States consider modifying its RUDs, and in particular
withdrawing its reservations. In preparing its periodic reports to each treaty body, the Executive
Branch reviews each treaty body’s recommendations and develops a formal, written response to
each recommendation. In preparing its periodic reports, the Executive Branch considers these
recommendations regarding the RUDs, assesses whether any could be removed, and provides a
response to the treaty bodies. When United States laws have changed in a way that makes a
RUD unnecessary, it may be appropriate for the Executive Branch in consultation with the
legislative branch to consider whether removal of the relevant RUD would be appropriate. It
should be noted, however, that RUDs are usually submitted by the Senate as a condition of
granting its advice and consent to United States ratification of a human rights treaty.

A-3
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Question:

5. You testified that the Universal Periodic Review (“UPR”) is a new process that ensures the
Human Rights Council reviews every country’s human rights record. a) How is this different
from the practice under the Human Rights Council’s predecessor? b) What are the benefits of
participating in the UPR for the United States?

Answer:

The UPR did not exist under the UN. Commission on Human Rights. It was established
when the Human Rights Council was created on March 15, 2006 by the U.N. General Asserbly
(“UNGA”). UNGA resolution 60/251 mandated the Council to “undertake a universal periodic
review, based on objective and reliable information, of the fulfillment by each State of its human
rights obligations and commitments in a manner which ensures universality of coverage and
equal treatment with respect to all States.”

By participating in the UPR at the U.N., the United States will have an opportunity to
discuss its many accomplishments promoting and protecting human rights, as well as the
challenges it still faces. Ultimately, our goal is to engage in a process that will set an example
for the rest of the world. We hope to show that a country can undertake robust self-examination
of its human rights record and engage in serious dialogue about its record with other countries
and civil society. We believe that setting such an example will help us promote human rights in
other countries.

Additionally, given that the UPR preparation process involves extensive consultation
with civil society and community and State, local, and tribal government leaders throughout the
United States, this will provide an opportunity for the United States Government to hear the
concerns of its citizens, to highlight existing laws, policies and programs relevant to our
international human rights obligations, and to identify potential areas of improvement for
possible follow up by domestic agencies.
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Questions Submitted by Senator Feingold:
Question:

1.

As we discussed at the hearing, on October 15, 2009, Senators Leahy, Keiry, Cardin,
Franken and I sent Attorney General Holder and Secretary Clinton a letter seeking
recommendations for implementation of the International Court of Justice decision in Case
Concerning Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 1.C.J. 12 (Mar. 31) and
the U.S. Supreme Court decision in Medellin v. Texas, 552 U.S. 491 (2008). The ICJ - whose
jurisdiction the U.S. had voluntarily agreed to — determined that the United States was out of
compliance with its obligations under the Vienna Convention on Consular Relations, and the
U.S. Supreme Court determined that Congress must take action to implement that judgment.
The Vienna Convention is a key protection on which U.S. citizens abroad rely, so T am
concemed about the ongoing failure of the U.S. to comply, and would appreciate the
Department’s input.

1 look forward to the Department’s prompt response to our letter. Please provide a copy of
that response for the record of this hearing.

Answer:

A copy of the Department’s response is attached.
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Atomcy General Washingeon, D.C. 20530

April 1, 2010

The Honorable Russell D. Feingold
United States Senate
Washington, D.C. 20510

Dear Senator Feingold:

Thank you for your letter to the Attorney General dated October 15, 2009, requesting
input from the Department of Justice (“the Department™) on what steps may be taken to respond
to the decision of the Supreme Court in Medellin v. Texas, 552 U.S. 491 (2008), and of the
International Court of Justice in the Case Concerning Avena and Other Mexican Nationals (Mex.
v. U.5.), 2004 1.C.J. 12 (Mar. 31}, regarding the obligation to provide cousular notification for
non-citizens arrested by law enforcement agencies in the United States. An identical letter is
being sent to all signatories to your jetter.

The Department, and the Administration as a whole, take very seriously the international
legal obligations of the United States. The Department is especially concermed with respect to
the Vienna Convention on Consular Relations {“VCCR™), which, as you note in your letter,
provides that a non-citizen who has been arrested or detained must be advised that he is entitled
to have a consular official from his home country notified of the arrest or detention, as we want
to ensure the same protection for United States citizens abroad.

Within the Department, we strive to ensure that our law enforcement officers and
prosecutors comply with their obligations under the VCCR. We provide comprehensive
guidance and training to 21l Department prosecutors and law enforcement agents regarding those
obligations. They receive materials on the consular notification and access process prepared by
the Department of State, which contain notices to foreign nationals translated into foreign
languages. Prosecutors and agents also have electronic access to up-to-date listings and comact
information for alt foreign embassies and consular offices in the United States.

In addition, the Department has submitted to the Advisory Committee on the Criminal
Rules a proposed amendient o Rule 5 of the Federal Rules of Criminal Procedure {(as well as
the corresponding Rule 58) which would require Federal courts to inform a defendant in Federal
custody, at the initial couwrt appearance, that if he or she is not a citizen of the United States, an
attomey for the Government or Federal law enforcement officer will, upon request, notify a
consular officer from his country of nationality of his arrest. Such an amendment could
supplement efforts currently undertaken by Federal faw enforcement agents and prosecutors to
ensure that foreign defendants arested pursuant 1o United States charges receive the notifications
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Questions Submitted by Senator Coburn:
Question:

1. In your testimony, you expressed agreement with President Obama, that in order for the
United States to be a “human rights beacon,” we must “model at home the very human
rights we seek to promote around the world.” You also spoke about your commitment to
“ensur[e] full political participation by qualified voters in our democratic process through
enforcement of our voting rights laws.”

a. How, then, do you defend the Department’s decision to dismiss criminal charges
against members of the New Black Panther Party, who were videotaped at the
entrance of a polling place brandishing weapons?

b. Mr. Posner testified about the importance of the United States responding to
complaints of human and civil rights violations issued by international bodies, in
order to “demonstrate that democratic nations need not fear a discussion of their
own record.” Applying the same principle to the situation at hand, how do you
defend the Department’s recent instruction to attorneys who were subpoenaed by
the Civil Rights Commission about this matter not to cooperate with that
investigation?

Answer:

The Department is committed to the vigorous prosecution of those who intimidate,
threaten, or coerce anyone exercising the right to vote. In the New Black Panther Party civil
enforcement action, initiated by the Department on January 7, 2009, pursuant to Section 11(b) of
the Voting Rights Act, the Department obtained an injunction against the only defendant known
to have displayed a weapon outside the Philadelphia polling place on November 4, 2008. The
injunction obtained by the Department prohibits that defendant from engaging in that conduct
again and from otherwise violating 42 U.S.C. § 1973i(b)." The injunction remains under the
supervision of the Federal district court until 2012, and the Department will fully enforce it. We
are unaware of any evidence or allegation that more than one person brought a weapon to a
Philadelphia polling place during voting hours on November 4, 2008.

The Department never dismissed any criminal charges arising from the November 4,
2008, incident because no Federal criminal charges were ever brought in connection with that
matter. Our understanding is that local law enforcement officials also declined to pursue State
criminal charges.

The Department did dismiss Federal civil claims against three defendants originally
named in the complaint, i.e., an unarmed poll watcher present at the Philadelphia pofling place
during voting hours on November &, 2008; the leader of the New Black Panther Party for Self-
Defense, who was not at the polls when the incident occurred; and the party itself. The decision

A-6
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to dismiss Federal civil claims against these three defendants was made by the career attorney
serving as-Acting Assistant Attorney General for the Civil Rights at the time, with input from
another long-time career attorney who was Acting Deputy Assistant Attorney General; they
determined, after a review of the matter, that the facts and the law did not support pursuing those
claims.

Regarding the U.S. Commission on Civil Rights, the Department wholeheartedly agrees
with the proposition that “democratic nations need not fear a discussion of their own record,” and
is therefore working cooperatively with the Commission to accommodate the Commission’s
requests. The Department has responded to the Commission’s requests for information,
including by producing more than 4,000 pages of documents, and the Assistant Attorney General
for Civil Rights has testified before the Commission. However, the Department has a
longstanding policy of not providing career litigating attorneys to testify about particular
decisions taken in the course of their professional duties. The Department has an institutional
need to protect against disclosures of internal recommendations and deliberations of Department
employees, particularly those related to prosecutorial decisions. Such disciosures would have a
chilling effect on the open exchange of ideas, advice, and analyses that is essential to the
decision-making process. It is essential that career attorneys know that they will not be subjected
to public scrutiny if they make prosecutorial decisions that they believe are legally sound, but
which may be politically unpopular.

Question:

2. You testified at length about the Obama Administration’s goals for civil rights
enforcement within your division at the Department of Justice, but you gave no details on
what has been done over the years to enforce civil rights laws and, therefore, to comply
with human rights treaty obligations. It is my understanding, however, that the Bush
Administration submitted a lengthy report on compliance efforts to the UN. CERD
committee just a few years ago.

a. Please outline for the subcommittee what compliance measures were highlighted
in that lengthy report.

Answer:

In April of 2007, the United States submitted a report to the U.N. Committee on the
Elimination of Racial Discrimination on measures giving effect to its undertakings under the
International Convention on the Elimination of All Forms of Racial Discrimination. The report
was prepared by the U.S. Department of State, with extensive assistance from the White House,
the Civil Rights Division of the Department of Justice, the Equal Employment Opportunity
Commission, and other relevant departments and agencies of the Federal government and of the
States. The full report is available here: http://www.state.gov/documents/organization/83517.pdf

A-7
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The report discussed numerous measures taken to ensure compliance with the various
requirements of the Convention, including but not limited to the following:

» Continued enforcement of anti-discrimination statutes against public and private
entities in the areas of employment, housing and housing finance, access to public
accommodations, and education. :

e The continued use of procurement programs in Federal contracting aimed at
remedying the effects of past and present discrimination, for example the Small
Business Act requirement that Federal agencies set goals for contracting with “small
and disadvantaged businesses.”

« Enforcement by the Civil Rights Division of several criminal statutes that prohibit
hate crimes, including 18 U.S.C. § 241 (conspiracy against rights); 18 U.S.C. § 245
(interference with federally protected activities); 18 U.S.C. 247(c) (damage to
religious property); 42 U.S.C. § 3631 (criminal interference with right to fair
housing); and 42 U.S.C. § 1973 (criminal interference with voting rights).

* Enforcement by the Civil Rights Division of the Violent Crime Control and Law
Enforcement Act of 1994, 42 U.S.C. § 14141, and the Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C. § 3789, which prohibit law enforcement agencies
from engaging in a pattern or practice of violation of civil rights.

» Ensuring the right to participate fully in elections by enforcing the Voting Rights Act
of 1965, as amended, the Uniformed and Overseas Citizen Absentee Voting Act of
1986, and the National Voter Registration Act of 1993, and other relevant Federal
laws.
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SUBMISSIONS FOR THE RECORD

American Civil Liberties Union
Testimony Before the U.S. Senate Committee on the Judiciary
Subcommittee on Human Rights and the Law

Submitted by

Jamil Dakwar
Director, ACLU Human Rights Program

and

Michael W. Macleod-Ball
Acting Director, ACLU Washington Legislative Office

December 16, 2009

I Introduction
Chairman Durbin, Ranking Member Coburn, and Members of the Subcommittee:

On behalf of the American Civil Liberties Union (ACLU), its over half a million
members, countless additional supporters and activists, and fifty-three affiliates
nationwide, we commend the Senate Judiciary Subcommittee on Human Rights and the
Law for conducting a hearing concerning the implementation of human rights treaties.

The ACLU is a nationwide, non-partisan organization dedicated to enforcing the
fundamental rights set forth in the Constitution and United States laws. In 2004, the
ACLU created a Human Rights Program dedicated to holding the U.S. government
accountable to universal human rights principles in addition to rights guaranteed by the
U.S. Constitution. The ACLU Human Rights Program incorporates international human
rights strategies into ACLU advocacy and works together with the ACLU’s Washington
Legislative Office on issues relating to racial justice, national security, immigrants’
rights, women’s rights, the death penalty, and children’s rights.

We submit this written statement for the record to draw the Committee’s attention to the
importance of domestic implementation of human rights treaties ratified by the United
States, highlight past examples of successful implementation measures, and t0 make
recommendations regarding additional implementation measures.
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The importance of this hearing cannot be overstated, as it is the first oversight hearing on
human rights treaty implementation since 1992, when the Senate ratified the International
Covenant on Civil and Political Rights (ICCPR). It is our hope that this hearing will be
first of many hearings to come to focus on U.S. compliance with human rights treaty
obligations and elevate the role of Congress in monitoring and implementing human
rights treaties. We commend the Subcommittee for its role in upholding human rights at
home and abroad.

IL Historical Background of U.S. Human Rights Implementation

Sixty-one years ago, under the strong leadership of the United States, the United Nations
adopted the Universal Declaration of Human Rights (UDHR). The foundational
document of the modern human rights system, the UDHR was born to fulfill a
commitment made in San Francisco by the 50 founding members of the United Nations
Charter to promote and affirm “their faith in fundamental human rights, in the dignity and
worth of the human person and in the equal rights of men and women™ and “promote
social progress and better standards of life in larger frecdom.™"

Former first lady Eleanor Roosevelt, who led the U.S. delegation to the U.N. Commission
on Human Rights in the 1940s, called the UDHR “the Magna Carta for humanity.” This
landmark document was clearly influenced by the U.S. Bill of Rights. The UDHR’s
passage brought about worldwide awareness of the basic rights and protections to be
enjoyed by all human beings everywhere, and it established the legal and moral basis for
governments, non-governmental organizations, and advocates to take action anywhere
human rights are threatened.

Historically, the civil rights movement in the United States inspired other nations and
new democracies to commit to work for greater human rights protections for all as the
cornerstone of peace, stability, and prosperity. The fundamental importance of
promoting human rights has also been endorsed by civil rights leaders such as W.E.B. Du
Bois, Dr. Martin Luther King Jr., and Malcolm X; civil liberties leaders such as ACLU
founder Roger Baldwin; women’s rights leaders; and more recently, youth, persons with
disabilities, and others in a growing movement of people around the world.

Under the guidance of Eleanor Roosevelt, the United States was a driving force in the
creation of the UDHR. Since then, the U.S. government has played a leadership role in
promoting human rights abroad and taking part in negotiating landmark treaties. Many
U.S. Presidents and congressional leaders have championed human rights. As the most
recent example, the United States, under the Obama Administration, has taken the
important steps of joining the U.N. Human Rights Council and signing the Convention on
the Rights of Persons with Disabilities (CRPD).

Y Universal Declaration of Human Rights (UDHR), G.A. res. 217A(I), U.N. Doc A/$10 at 71 (1948),
Preamble.

~
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And yet, while the United States has helped negotiate major human rights documents and
treaties, it has fallen behind in ratification of new treaties and implementation of treaties
to which it is a party. For example, the U.S. is one of a handful of nations that has not yet
ratified the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), and the U.S. stands alone with Somalia in failing to ratify the
Convemtion on the Rights of the Child (CRC). Moreover, with few exceptions the United
States has not acted to pass enabling legislation to effectuate treaty obligations. Often
times, our actions do not match our rhetoric on human rights, especially our rhetoric in
the foreign policy arena.

1L Importance of Human Rights Treaty Implementation

The United States is a party to a number of human rights treaties and protocols, including
the International Covenant on Civil and Political Rights (ICCPR), the Convention on the
Elimination of all Forms of Racial Discrimination (ICERD), the Convention Against
Torture (CAT), the Genocide Convention, the Protocol Relating to the Status of
Refugees, the Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict, and the Optional Protocol to the Convention
on the Rights of the Child on the Sale of Children, Child Prostitution and Child
Pornography. However, little oversight and minimal legislative initiatives have focused
on codifying the rights and obligations under these treaties and protocols. In most cases,
U.S. action has been limited to the periodic reporting and review process by the Geneva-
based committees monitoring compliance with these treaties.”

While these human right treaties are first and foremost international commitments and
obligations, they will have little impact and force if sovereign states do not take action
and effectuate them by passing enabling legislation to bring the country in line with the
international obligations contained in each treaty. Treaty implementation includes the
passage and creation of specific laws, policies, and mechanisms that will fully honor the
country’s commitments to ensure the human rights of all people in the country or under
United States effective control.

International human rights treaties should not be seen as merely non-binding international
commitments between countries with no domestic effect, but rather must be treated as the
supreme law of the land. The Supremacy Clause of the U.S. Constitution makes the

* The ACLU has submitied shadow reports to the United Nations treaty-monitoring bodies reviewing U.S.
compliance. See ACLU, THE PERSISTENCE OF RACIAL & ETHNIC PROFILING IN THE UNITED STATES: A
FoLLow-Up REPORT TO THE U.N. COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION (CERD)
(Aug. 2009). available at hip://www aclu.org/pdfs/humanrights/cerd_finaireport.pdf; ACLU, SOLDIERS OF
MISFORTUNE: ABUSIVE U.S. MILITARY RECRUITMENT AND FAILURE TO PROTECT CHILD SOLDIERS (May
2008). available at http://www aclu.org/pdfs/humanrights/cre_report_20080513.pdf; ACLU, RACE &
ETHNICITY IN AMERICA: TURNING A BLIND EYE TO INIUSTICE, SHADOW REPORT SUBMITTED TO THE
COMMITTEE ON THE ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION (CERD) (Dec. 2007),
available at http://www actu.org/files/pdfs/humanrights/cerd_full _report.pdf; ACLU, ENDURING ABUSE:
TORTURE & CRUEL TREATMENT BY THE UNITED STATES AT HOME AND ABROAD (Apr. 2006), available at
hitp://www.aclu.org/files/safefree/torture/torture_report.pdf; ACLU, DIMMING THE BEACON OF FREEDOM:
U.S. VIOLATIONS OF THE INTERNATIONAL COVENANT ON CivIL AND POLITICAL RIGHTS (ICCPR) {Jun.
2006). available at hup://www.aclu.org/files/pdfs/iccprreport20060620. pdf.
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Constitution, Federal Statutes, and U.S. treaties “the supreme law of the land.”* This
reflects the Framers® desire that the U.S. government respect international commitments
made under treaties signed by the President and approved by the Senate. The United
States is obliged to recognize and respect U.S.-ratified treaties. Adherence to U.S. treaty
obligations, as a demonstration of its commitment to the global community and the rule
of law, is vital to the preservation of international peace and security. Respect for human
rights is consistent with our constitutional democracy and is a U.S. national interest.

Furthermore, the concept of human rights as enshrined in human rights treaties speaks to
all Americans. According to a national poll conducted by the Opportunity Agenda,
Americans care deeply about human rights here at home and consider human rights to be
crucial to our national identity.* At the center of the human rights framework is the
notion that human rights are universal—to be enjoyed by every human being regardless
of race; color; religion; gender; language; political or other opinion; national, ethnic,
indigenous or social origin; immigration status; sexual orientation; disability; property;
birth; age, or other status. Human rights protections are comprehensive and no one is left
behind or outside their protection.

v. Reservations, Understandings, and Declarations

In order to understand why ratified human rights treaties, so far, have had little or
virtually no impact on U.S. domestic laws and polices, it is important to remember the
underlying principles that appear to have guided Congress during ratification. These
principles were translated into Reservations, Understandings, and Declarations (RUDs)
enteredson the occasion of treaty ratification, which have limited full applicability of the
treaties”:

1. The United States will not undertake any treaty obligation that it will not be able
to carry out because it is inconsistent with the U.S. Constitution,

2. United States adherence to an international human rights treaty should not
effect—or promise—change in existing U.S. law or practice.

3. The United States will not submit to the jurisdiction of the International Court of
Justice to decide disputes as to the interpretation or application of human rights
conventions.

4. Every human rights treaty to which the United States adheres should be subject to
a “federalism clause” such that the United States could leave implementation of the
treaty largely to the states.

*U.S. CONST. art, VI, para. 2.

* Opportunity Agenda, Human Rights in the U.S.: Opinion Research with Advocates, Journalists, and the
General Public (Auvg. 2007), available at
http://opportunityagenda.org/files/field_tile/Human%20Rights %20Report%20-
%202007%20public%200pinion.pdf.

¥ Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89 Am. ).
Int’I L. 341 (1995).

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00100 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.063



VerDate Nov 24 2008

93

5. Every international human rights agreement should be “non-self-executing,”
meaning that legislation may be necessary to implement the treaties” provisions
domestically.®

The ACLU has raised serious concerns about many of the RUDs, and in our statement to
Congress prior to the ratification of the ICCPR in 1991 we noted that: “[T]he Covenant
merely sets a minimum standard, which is a floor rather than a ceiling... The ACLU
takes the position that, with rare exceptions, the Treaty represents an admirable set of
minimum standards for all of the nations of the world. These other [RUDs] reflect the
notion that any Treaty provision embodying a higher standard of human rights than is
currently enforced in this country should be rejected."7

The ACLU has also opposed the non-self-execution declaration on the ground that the
question of seif-execution traditionally has been left to the judiciary. The ACLU
considers the non-self-execution declaration to be an attempt to strip human rights
treaties of their domestic enforceability and to deprive the courts of the opportunity to use
human rights treaty provisions to expand individual rights.

The U.S. government’s failure to reconsider its positions codified in the RUDs, together
with the inadequate domestic implementation of human rights treaties to which the U.S.
is party, significantly undermines these treaties and renders significant protections
contained therein nearly meaningless.

V. Recommendations on Congressional Treaty Implementation Measures

Opening a new chapter in promoting and protecting human rights at home will require ail
branches of government to engage proactively and consistently to implement human
rights treaties and bring current policies and laws into compliance with U.S. human rights
commitments. Under our federal sysiem, it also requires working with state and local
governments. Further, effective implementation of human rights treaties requires strong
educational efforts and outreach to the general public, constructive dialogue with civil
society, and consultation with communities most affected by or at risk of human rights
violations.  Finally, non-governmental organizations play a key role in holding
governments accountable for human rights commitments.

This backdrop only underscores the importance of the role of Congress in effectuating
human treaty obligations. Congress bears the significant responsibility to implement
human rights commitments by transforming them into detailed domestic laws, policies,
and programs with effective enforcement and monitoring mechanisms. Implementiation

% The U.S. declaration concerning non-self-execution means that domestic implementing legistation is
required for the treaty to have the force of law in the United States. In addition, it means that the treaty
does not give nse 1o a private cause of action without enabling lfegislation that specifically creates a private
cause of action for violations of the treaty—a position that is inconsistent with treaty language requiring
effective remedy and access to courts for victims of treaty violations.

" Statement of the American Civil Liberties Union before the Foreign Relations Committee of the United
States Senate on Ratification of the International Covenant on Civil and Political Rights. Dec. 13, 1991,
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of human rights treaties requires Congress to actively engage with other branches of
government to ensure that our treaties are being promoted and respected at all levels,
This can be done through a number of complementary measures:

I) Because all human rights treaties have been ratified with RUDs, including, in
particular, the non-self-executing declaration, Congress should pass enabling or
implementing legislation to help maximize treaties’ domestic force. While
Congress has passed such enabling legistation in the past, it has been the
exception and not the rule. In one positive example, Congress passed legislation
(the Foreign Affairs Reform and Restructuring Act (FARRA), which
implemented the non-refoulement obligation under Article 3 of the CAT, and the
Torture Statute) to bring U.S. law in conformity with the CAT.

2) Another vehicle for treaty implementation is passage of enabling legislation to
effectuate treaty obligations at some point following treaty ratification. Such
legislation was passed in several instances. Most recently, Congress passed the
Child Soldiers Accountability Act and President Bush signed it into law in
October 2008, a critical step toward implementation of the Optional Protocol to
the Convention on the Rights of the Child on the Involvement of Children in
Armed Conflict.®

3) Congress should actively and consistently conduct oversight hearings on human
rights treaties and examine progress made on implementation and enforcement of
treaties by other branches of government. It would be especially effective to hold
thematic hearings, either focusing on a single human right or a particular human
rights treaty.

4) Congress should consider human rights obligations when crafting or evaluating
proposed legislation. Any new legislation should be consistent with such treaty
obligations.  Congress should make every effort to ensure human rights
protections are incorporated into legislation, especially with regard to the right to
an effective remedy, which is a hallmark principle necessary to ensure full
realization of human rights.

5) Congress should consider concluding observations issued by the United Nations
committees that monitor treaty compliance. These observations often include
direct recommendations to Congress to consider the passage of new laws or
pending bills or to revoke laws that are in violation of treaty obligations. The End
Racial Profiling Act (ERPA) is a clear example.g Passage of ERPA, first
introduced in 1997, is a critical means of implementing ICERD and bringing the

* Press release, ACLU., ACLU Welcomes Child Soldiers Accountabiliry Act, Sept. 9. 2008, available at
http:/fwww aclu.org/human-rights/aclu-welcomes-child-soldiers-accountability-act.

® The Traftic Stops Statistics Act, legislation to address racial profiling. was first introduced in 1997.
Traffic Stops Statistics Act of 1997, HR. 118, 105th Cong. (1997). Subsequently, similar legislation was
introduced as ERPA in 2001. End Racial Profiling Act of 2001, H.R. 2074, 107th Cong. (2001). We
anticipate ERPA will be reintroduced during the 111™ Congress.
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United States into compliance with the treaty because the legislation would
address the intractable problem of racial and ethnic profiling. In March 2008 and
again in September 2009, the United Nations Committee on the Elimination of
Racial Discrimination (CERD Committee), the body charged with monitoring
compliance with the ICERD treaty, recommended that the United States pass
ERPA. Following its periodic review and a follow-up review of U.S. compliance
with ICERD, the CERD Committee urged the United States to “mov(e)
expeditiously towards the adoption of the End Racial Profiling Act™ and “make all
efforts to pass the End Racial Profiling Act (ERPA).""

6) Congress should pass legislation that would create an independent agency such as
a national U.S. Commission on Civil and Human Rights that would have authority
over monitoring and investigating U.S. treaty implementation. "’

7) Congress should conduct or call for human rights impact assessments prior to the
passage of key legislation or before funding programs, to ensure they honor and
do not run afout of U.S. treaty obligations and international commitments.

VI.  Role of the Executive Branch in Human Rights Treaty Implementation

As the sole government body constitutionally authorized to negotiate and sign
international treaties and agreements, the Executive Branch has a major role to play in
human rights treaty implementation. In cooperation with other branches of government,
the Executive Branch is mandated with the task of protecting, respecting, and promoting
human rights embodied in U.S. treaty obligations. The Executive Branch may implement
human rights treaties through policies and actions that use the enforcement and
investigative arms of the Executive Branch and other resources, to hold accountable those
parties responsible for human rights violations. For example, in the U.S., the Justice
Department’s Civil Rights Division historically has been the primary administrative
protector against illegal racial, ethnic, religious and gender discrimination. The Civil
Rights Division’s mandate to investigate and prosecute anti-discrimination cases,
including those based on employment, housing, education and voting laws, is critical to
ensure effective implementation of the ICERD treaty.

The Executive Branch represents the U.S. government before international bodies,
including human rights treaty bodies that monitor compliance with treaty obligations and
advise countries on the implementation of their treaty obligations. The Executive Branch
also has control over resources aflocated by Congress for initiatives and programs that
promote compliance with human rights obligations, including resources dedicated to

' U.N. Committee on the Elimination of Racial Discrimination, Consideraiion of Reports Submitied by
States Parties Under Article 9 of the Convention: Concluding observarions of the Committee on the
Elimination of Racial Discrimination: United States of America, § 14, U.N. Doc. CERD/C/USA/CO/6
(May 2008); U.N. Committee on the Elimination of Racial Discrimination, Response to U.S. Government
on Progress on Addressing Racial Discrimination, Sept. 28, 2009.

'! Leadership Conference on Civil Rights Education Fund, Restoring the Conscience of a Nation: A Report
on the U.S. Commission on Civil Rights (March 2009), available at
http://www.civilrights.org/publications/reports/commission/introduction.html.
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local and state governments that often lack the resources to engage in such initiatives.
Thus, any administration must work closely with Congress to effectively implement U.S.
international commitments, provide support for enabling legislation, and testify regarding
human rights treaty implementation.

The Executive Branch must also coordinate effectively around human rights issues.
President Clinton issued Executive Order 13107 on December 10, 1998, creating the
Interagency Working Group on Human Rights Treaties, coordinated by the National
Security Council (NSC). The Interagency Working Group was created with a strong
mandate, stating that “it shall be the policy and practice of the Government...fully to
respect and implement its obligations under the international human rights treaties to
which it is a party,” including the ICCPR, the CAT, the ICERD, “and other relevant
treaties...to which the United States is now or may become a party in the future.”'
Unfortunately, before this important initiative was firmly rooted, on February 13, 2001,
George W. Bush issued National Security Presidential Directive 1, effectively disbanding
the Interagency Working Group and replacing it with the weaker and less transparent
Policy Coordination Committee on Democracy, Human Rights, and International
Operations. The Obama Administration should fully implement U.S. treaty obligations by
reactivating the Interagency Working Group on Human Rights Treaties by means of a
new Executive Order. The Campaign for a New Domestic Human Rights Agenda
coalition has drafted a proposed Executive Order that would ensure that the federal
government can more effectively mainstream human rights into domestic policy.” We
believe a revitalized NSC-led Interagency Working Group would be an important
mechanism for implementing U.S. human rights commitments. The Interagency
Working Group would also increase effectiveness and coordination by creating, in one
standing body, an identifiable focal point for an administration’s human rights policy
work.

Specificaily, the possible coordination role the Interagency Working Group may assume
can be illustrated by a recent example of a lack of rights-based coordination, the
government response to Hurricanes Katrina and Rita. Many of the documented human
rights violations in the Gulf Coast for which the government has been called to account
were, unfortunately, avoidable had a rights-based approach been taken from the start.
The availability of a system for providing human rights-based guidance across agencies
and departments on disaster prevention and preparedness, evacuation, emergency
assistance, and relief measures would have mitigated the human rights challenges during
and after the storms. A standing coordination body could have played this role and
provided the President, FEMA and other Executive Branch actors with guidance
regarding immediate next steps and an appropriate response to the human rights crisis
that was consistent with U.S. human rights obligations. An Interagency Working Group
could have fundamentally altered the Executive Branch’s response and readiness by

1 Exec. Order No. 13,107, §1, 63 Fed. Reg. 68,991 (Dec. 10, 1998), 38 ILM 493 (1999).

" American Constitution Society, Human Rights ar Home: A Domestic Policy Blueprint for the New
Administration (Oct. 2008), “Draft Executive Order,” Appendix B, available ar

hetp://www acslaw.org/node/7549.
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providing policy leadership on the many human rights concerns implicated by the disaster
and the federal response to it.

Another example of the Executive Branch’s important role in ensuring that the United
States meets its treaty obligations is an administration’s role in ensuring consular access
for foreign nationals under the Vienna Convention on Consular Relations (Vienna
Consular Convention)."* While the United States had previously argued in a series of
cases before the International Court of Justice (ICJ) that there was little the federal
government could do to ensure that state criminal procedure complied with the Vienna
Consular Convention, the Bush Administration later changed its position, at last taking
seriously its obligations under the Vienna Consular Convention. In a case involving 51
Mexican foreign national prisoners on death row, the Administration took the position in
a President’s Memorandum to the Supreme Court that states must provide review and
reconsideration of the claims of foreign nationals regarding violations of their Vienna
Consular Convention rights\‘.'5 In addition, the State Department is advising state and
local law enforcement agencies on requirements under the Vienna Consular Convention
that arrested or detained foreign nationals be informed of their right to consult with their
consulate.

However, in 2008 the Supreme Court held that the Vienna Consular Convention did not
constitute binding federal law in the absence of Congressional action.'® In Medellin v.
Texas, the Court reviewed the constitutionality of the presidential determination and the
judicial enforceability of the ICJ decision in Avena and Other Mexican Nationals that the
U.S. had violated the Vienna Consular Convention rights of the 51 Mexican death row
prisoners. The Court held: “the responsibility for transforming an international
obligation...into domestic law falls to Congress, not the Executive.”'’ Thus. the United
States has still failed to comply with its treaty commitments to implement the ICJ
decision in Avena, and only Congress can enact legistation that will implement the
requirement of “review and reconsideration” in the cases addressed by the ICJ decision.'®

Finally, the judiciary must also play a critical role in ensuring that laws are being applied
in a manner that is consistent with U.S. international obligations. To provide one
example, a Jong-standing legal principle, rooted in Supreme Court case law, requires that
courts interpret state and federal law so that it does not conflict with international faw.'®
This principle is applicable both to treaties and customary international law. As a result,
international human rights standards have been considered by courts in a broad and

" Vienna Convention on Consular Relarions, Apr. 24, 1963, 21 US.T. 77, 596 UN.T.S. 261. See, ¢.g.
American Constitution Society, Human Rights at Home: A Domestic Policy Blueprint for the New
Administration (Oct. 2008), available ar htp://www.acslaw.org/mode/7549.

"> Brief for the United States as Amicus Curiae Supporting Petitioner, Medellin v. Texas, No. 06-984; Brief
for the United States as Amicus Curiae Supporting Respondent, Medellin v. Dretke, No. 04-5928: see also
George W. Bush, Memorandum for the Attorney General (Feb. 28, 2005).

' Medellin v. Texas, 128 S. Ct. 1346 (2008).

"7 1d. at 1368.

¥ Case Concerning Avena and Other Mexican Nationals, (Mex. v. U.S.) 2004 1.CJ. 12 (Mar. 31).

Y Murray v. The Schooner Charming Betsy, 6 U.S. 64 (1804).
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diverse range of social justice issues—from the right of same sex couples to marry, to the
rights of children and prisoners.””

VII. Conclusion

Our constitutional system of checks and balances is a bedrock human right principle and
one that is admired by nations of the world. However, in recent years the United States
disturbed this equilibrium by violating U.S. human rights treaty obligations—for
example, through the distortion of the definition of torture and widespread abuse of
detainees —which resuited in the tarnishing of U.S. reputation and standing in the world.
Congress and the current Administration have a historic opportunity to correct the
transgressions of the past by honoring U.S. human rights obligations and commitments,
and using our commitment as a beacon for setting policy at home and abroad. Effective
implementation of our human rights treaty commitments through human rights protection
and enforcement would send an unequivocal message to the world that the U.S. is taking
seriously its treaty obligations and is ready to reclaim its role as a leader in human rights.

* ACLU, Human Rights on the Judicial Front: Litigating Protection in U.S. Courts, printed in HUMAN
RIGHTS BEGINS AT HOME (Dec. 2008), available at http://www.udhr60.org/hr_on_judicial_front.pdf.

10
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SUPPLEMENT TO THE

WRITTEN STATEMENT OF
THE ADVOCATES FOR HUMAN RIGHTS

SUBMITTED TO THE UNITED STATES SENATE JUDICIARY COMMITTEE
SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAW

For The December 16, 2009 Hearing On
“The Law of the Land: U.S. Implementation of Human Rights Treaties”

L INTRODUCTION

The Advocates for Human Rights commends the Senate Judiciary Subcommittee on Human
Rights and thc Law for conducting this historic hearing conceming the implementation of human
rights treatics. The Advocates for Human Rights is a non-govermnmental, 501(c)(3) organization
dedicated to the promotion and protection of intemationally rccognized human rights. With the
help of hundreds of voluntecrs cach year, The Advocatcs investigates and exposes human rights
violations; rcpresents immigrants and refugees in our community who arc victims of human
rights abuses; trains and assists groups that protect human rights; and works through cducation
and advocacy to engage the public, policy makers and children about human rights. The
Advocates holds Special Consultative Status with the United Nations,

We submit this supplement to the writtcn statement for the record to draw the Committee’s
attention to specific gaps in the domestic implementation of international human rights treaty
obligations related to thc protection of sex trafficking victims and the prevention of sex
trafficking. The Advocates for Human Rights published a human rights report entitled the Sex
Trafficking Needs Assessment for the State of Minnesota in September 2008. We are pleascd to
submit recommendations regarding action to bring the U.S. into compliance with intermational
human rights treaty obligations.

H. GAPS IN IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS
TREATY OBLIGATIONS RELATED TO THE PROTECTION OF SEX TRAFFICKING
VICTIMS AND THE PREVENTION OF SEX TRAFFICKING

Sex trafficking is a form of slavery and involuntary scrvitude resulting in grave human rights
violations. Sex trafficking involves individuals profiting from the sexual exploitation of others
and often results in brutal sexual assaults and devastating physical and psychological injuries.’
As this subcommittee is aware, scx trafficking not only happens in forcign countries, but here in

! In passing the Trafficking Victims' Protection Act of 2000, the U.S. Congress found that “trafficking in persons
involves grave violations of human rights and is a matter of pressing international concern. The international
community has repeatedly condemned stavery and involuntary servitude, violence against women, and other
clements of trafficking, through declarations, treaties, and United Nations resolutions and reports [...]." Pub. L. No.
106-386, § 102, 114 Stat. 1464, 1468 (2000} (codified at 22 U.S.C.

§ 7H01{23) (2007)).
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the United States. In addition, it is not new to Minnesota nor is it confined to the Twin Citics
metropolitan area; it affects communitics throughout the statc. People from various backgrounds
are trafficked for scxual exploitation to and within the statc of Minnesota, aithough it primarily
affccts women and girls.? This is true nationally as well.

Various sourccs estimate from 600,000 to four million people arc trafficked globally cach year.’
In its 2004 Trafficking in Persons (“TIP”) Report, the U.S. Statc Department estimated that
between 14,500 and 17,500 pcople were trafficked into the United States annually.’ The 2008
report Human Trafficking in Minnesota found that scrvice providers in Minnesota had served 93
labor trafficking victims and 731 sex trafficking victims over a three-year period.” These data
represent a limited picture of trafficking because it only captures information about persons who
contact service providers.® Research has shown that not all trafficked persons interact with
govemment or non-government agencies’ and that trafficked persons are rcluctant to report their
situations, particularly to law enforcement or immigration officials.® The Federal Bureau of
Investigation (“FBI”) identified Minnecapolis as onc of thirteen cities with a high concentration of
criminal enterprises promoting juvenile commercial sexual exploitation,')

The United States, whether acting on its own or by and through state and local governments,' is
obligated to protect trafficked persons, to prevent trafficking and prosecute traffickers. The

? MINN. OFFICE OF JUSTICE PROGRAMS & MINN. STATISTICAL ANALYSIS CTR., HUMAN TRAFFICKING IN MINNESOTA:
A REPORT TO THE STATE LEGISLATURE {2008),
http://www.ojp.state.nn.us/cj/publications/Reports/2008_Human_Trafficking_Rcport.pdf [hereinatter 2008
REPORT]. Accordingly, this report will primarily refer to trafficked persons as women and girls, white
acknowledging that the sex trafficking of boys, men and transgendered persons also involves human rights
violations and merits additional study, public and privatc response and appropriate assistance.

* The U.S. government estimates 600,000 to 800,000 people per year are trafficked across interational borders for
exploitative labor or comimercial sexual exploitation. This estimate does not include trafficking within a nation’s
borders. U.S. GOV'T ACCOUNTARILITY OFFICE, at 2. The Intermational Labor Organization of the United Nations
estimates that at any time 2.45 million pcople are in various forms of forced labor, including sexual exploitation, as
a resuit of rafficking. INT’L LABOUR OFFICE, at 14.

* U.S. DEP'T OF STATE, TRAFFICKING IN PERSONS REPORT 23 (2004),

huip:/Aw s state. govidocuments/organization’ 336 14.pdt.

®2008 REPORT, at §-2.

¢ Availablc trafficking data arc often limited by this institutional bias. See Guri Tyldum & Annette Brunkovskis,
Describing the Unohserved: Methodological Challenges in Empirical Studies on Human Trafficking, 43 INT'L
MIGRATION 17, 25-26 (2005). htip:#wwiv.hiackwell-synergy.convdoi/nd 10,111 1.0020-7985.2005,00310.x.

7 A 2007 study of thirty-nine trafficking victims and thirteen individuals in street prostitution in Serbia, Albania and
Moldova found that “{ijn many cases, women came across the information [about assistance] by chance. This may
indicate that there are iany more trafficked persons who do nor come across such information and never know
about options for assistance.” The study reported that tmost trafficking victims with alternatives to assistance would
“generally decline trafficking specific assistance and seek help in other places.” For example, trafficking victims
with supportive families are more likely to return home than to scck assistance. ANETTE BRUNOVSKIS & REBECCA
SURTEES, LEAVING THE PAST BEHIND? WHEN VICTIMS OF TRAFFICKING DECLINE ASSISTANCE 7, 19, 34-35 (2007),
hupwww chijdiafticking. convDocyfafo_pase vierms_ga_ass 0408.pdf.

& See KEVIN BALES & STEPHEN LIZE, TRAFFICKING IN PERSONS IN THE UN{TED STATES 45 {2005),

hitpr/www.neirs. govipditiles Inij/grants/ 21 1980.pdf; BRUNOVSKIS & SURTEES, supra note 7, at 34,

® The basis for this ranking is unclear. Minneapolis Division FBI, FBI Prioritics,

hpyminncapolis thi gov/priorites hunsfvielend_crime (last visited Aug. 20, 2008).

** While the federalist structure of the United States may have an effect on the way in which the federal government
works to comply with its obligations under intcrnational law, domestic legal systems cannot be used as an excuse for
non-compliance with international obligations. RESTATEMENT (THIRD} OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 321 emt. b (1987) (“A state is responsible for carrying out the obligations of an intemational
agreement. A federal state may leave implementation to its constituent units but the state remains responsible for
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United States has ratified the International Covenant on Civil and Political Rights (“ICCPR™),
the International Convention on the Elimination of All Forms of Racial Discrimination
(“CERD”), and the Convention Against Torturc, and Other Cruel, inhuman or Degrading
Treatment or Punishment (“CAT™), and is thus bound by the provisions of thosc treaties. " The
United States has also signed, although not ratificd, the Convention on the Elimination of All
Forms of Discrimination Against Women (“CEDAW™.'? Pursuant to Article 18 of the Vienna
Convention on the Law of Treaties, the United Statcs is therefore prohibited from taking any
action that would violate CEDAW’s “object and purpose."”

Other obligations stem from instruments that specifically delineate the United States’ obligation
to eradicatc and prevent slavery and slavery-like practices and, more recently, human trafficking
with the United Nations Optional Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, Supplementing the United Nations Convention against
Transnational Organized Crime (“U.N. Trafficking Protocol™)."* The Optional Protocol 1o the
Convention of the Rights of the Child on the Sale of Children, Child Prostitution and Child
Pornography also mandates that the United States take action against the trafficking and sexual
cxploitation of children.

A. Need for Training of Criminal Justice System to Appropriately ldentify Sex
Trafficking Victims

First responders often do not use or are unaware of tools to screen for sex trafficking. More often
than not, these first responders do not look beneath the surface, which results in either treating

faitures of compliance.”) [hereinafter RESTATEMENT]; see also International Covenant on Civil and Political Rights,
Dcc. 16, 1966, art. 50, 999 UN.T.S. 171, TIAS (the Covenant's provisions “shall extend to all parts of federal states
without any limitations or cxceptions™) [hereinafter ICCPR}; Nature of the General Legal Obligation on States
Parties to the Covenant. Human Rights Committee, General Comment 31, UN. Doc. CCPR/C/21/Rev.1/Add. {3
(2004) {government “may not point to the fact that an action incompatible with the provisions of the Covenant was
carried out by another branch of government as a means of sceking to relieve the State Party from responsibitity for
the action and consequent incompatibility””); Vienna Convention on the Law of Treaties, May 23, 1969, art. 27, 1155
UN.T.S. 33, reprinted in 25 LL.M. 543 (a state “may not invoke the provisions of its internal faw as justification
for its failurc to perform a treaty”) {hercinafter Vienna Convention).

' RESTATEMENT, supra note {0 (“Every international agreement in force is binding upon the parties to it and must
be performed by them in good faith.”),

" Convention on the Efimination of All Forms of Discrimination against Women, Dec. 18, 1979, Supp. No. 46 at
193, U.N. Doc. A/34/46, 1249 UN.T.S. 14 [hercinafter CEDAW], see also Division for the Advancement of
Women, Departiment of Economic and Social Affairs, hup/vww.unorg/wonienwatch/dawicedaw/states.him (Jast
visited Aug. 26, 2008).

' vienna Convention on the Law of Treaties, May 23, 1969, art. 18, 1155 UNT.S. 331, reprinted in 25 LLM. 543.
" Slavery, Servitude, Forced Labour and Similar Institutions and Practices Convention of 1926, Mar. 9, 1927, 60
L.N.T.S. 253 (ratified by United States Mar. 21, 1929), amended by The Protocol of December 7, 1953 (ratitied by
United States Mar. 7, 1956) [hereinafter Stavery Convention}; The Supplemental Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, Sept. 7, 936, 18 U.S.T. 3201, 226
U.N.T.S. 3 {ratificd by United States Dce. 6, 1967) {hercinafter Supplemental Convention on Slavery}: UN.
Trafficking Protocol, Annex I (ratified by United States Nov. 3, 2005)

' United Nations Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography. Act. 10, A/RES/54/263 (May 25, 2000), Vol. 2171, A-2753{ [hereinafter U.N.
Children’s Protocol}; see also Convention Concerning the Prohibition and immediatc Actions for the Elimination of
the Worst Forms of Child Labour, June 17, 1999, 38 L.L.M. 1207, Act. 3(b), available at

huprwww o orgdlolovegi-lex/convde.pl?C 182 (ratitied by United States Dec. 2. 1999) [hereinafter Convention
Concerning the Worst Forms of Child Labour]; see also CEDAW, Ant. 6; General Recommendation No. 19,
Violence against Women, Committee on the Elimination of Discrimination against Women, | ith Sess., U.N, Doc.
CEDAW/C/1992/L.1/Add. I5 (1992).

i
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the trafficking victim as a criminal or as a juvenile delinquent. As part of the “Rescuc and
Restore” campaign, the U.S. Department of Health and Human Services has developed tool kits
for law enforcement officers, healthcare providers and scrvice providers, which contain tips for
identifying trafficking victims and screening questions. '®

However, interviews rcvealed that these resources are not widely used. Law enforcement fails 1o
effectively screen women and girls arrcsted for street prostitution or other crimes to detcrmine
whcther they may be trafficked persons. The failure of government agencies, healthcare
providers and service providers to usc screcning protocols'’ contributes to the failure of
trafficked persons to receive the assistance and services they nced and the failure to prosecutc
traffickers. Without screening protocols, as one author notes, “the wholc issuc of assistance and
protection™ accorded to trafficked persons undcr state, federal and international law “becomes
superfluous,™

Recommendation: Both federal and state government agencies, healthcare providers and service
providers receiving federal or state funding should be traincd and mandated to use human
trafficking screcning protocols particularly in cases where they encounter individuals presenting
as “prostifutcs” or as juveniles who are truant, delinquent or in need of protection.

B. Need to Respond to Sex Trafficking Victims as Crime Victims, not Criminals

Instead of being identified and trcated as trafficked persons and crime victims, women and
children who may be entitled to support and bencfits are often treatcd as criminals. These
individuals arc not screened and the conscquence is that service providers reported seeing many
clients with some typc of charge on their record,'” indicating the high incidence of women’s and
girls” interaction with the criminal justice system. In turn, this criminal history may impede
women from getting out of prostitution by making it difficult to obtain services, public
assistance, housing, custody of their children or employment.

Trafficked gitls are not adequatcly served by Child Protection Services (CPS) in Minnesota. In
many cases, CPS declines to take cases involving trafficked girls. A fundamental obstacle in
cases of trafficked girls stems from CPS’ narrow mandate to investigate only cases of actual or
potential abusc or ncglect by parents, guardians or other persons responsible for a child.”
Although intervicwees reported some examples of sex trafficking of children by their parents,”’
in most cases, girls’ traffickers arc not their parents.> For cases involving abuse by someonc
besides a_parent or guardian, CPS must refer thesc cascs to the appropriatc law enforcement
agencies. 2102007, ECPAT reported that this problem occurs across the United States.”

Y6 U.S. DEP'T OF HEALTH & HUMAN SERVS.. RESCUE AND RESTORE CAMPAIGN TOOL KITs,

httpediwww.ach bhs . goviratfickingzcampaien _kitsfindex htmi (last visited Sept. 15, 2008).

"7 The term “screening protocol” encompasses a range of procedures designed to identify trafficked persons,
including in-take questions and watching for “red flags™ that may indicate someone has becn trafficked.

" DANISH RED CROSS, GOOD PRACTICES IN RESPONSE T TRAFFICKING IN HUMAN BEINGS: COOPERATION BETWEEN
CiVIL SOCIETY AND LAW ENFORCEMENT IN EUROPE at 29 {2005),

hitprfwww pneifore/docs ungHtpdknowledge/ 1088 _drk human_manual_web%2002).ndf, at 42,

® fnterview with advocate {Feb. 13, 2008} Interview with advocate (Qct. 12, 2007).

2 MINN, STAT. § 626.556, subd. 2(c); see Interview with advocate (May 29, 2008),

2 interview with taw enforcement officer (Oct. 4 2007); Interview with advocate/survivor {Jan. 14, 2008); Interview
with advocate (May 29, 2008).

 Interview with child protection worker (Mar. 7, 2008).

2 MINN, STAT. § 626.556. subd. {0a.
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The U.N. Recommended Principles and Guidelines advocate “[e}nsuring that trafficked persons
arc not detained, charged or prosecuted for violations of immigration laws or for the activities
they arc involved in as a direct consequence of their situation as trafficked persons.™ Other
recommendations includc: cnsuring safc shelter for trafficked persons, access to health, and
access to information in an undcrstandable language about legal actions taken against their
traffickers; among other recommendations.

Recommendation: Rather than treat trafficked persons as criminals, federal and state prosecutors
should provide practical assistance to trafficked women and girls based on their status as cnme
victims,

C. Need for Funding for Housing and Supportive Services for Sex Trafficking
Victims

Only one service provider in Minnesota has reccived fedcral anti-trafficking grant money to
provide direct services to trafficked pcrsons‘Z7 Other service providers secing trafficked women
and girls must find other means to provide the nccessary services to these clients.” Service
providers repeatedly cited the lack of federal funds to assist U.S. citizens (“USCs™) or lawful
permancnt residents (“LPRs”} who have been trafficked as an obstacle.” Although Congress
specifically found that trafficking occurs within the United States when it passed the TVPA
reauthorization of 2005, the $30 million it appropriated for scrvices for trafficked U.S. citizens
and lawful permanent residents was never included in the budgets for fiscal ycars 2006 and
2007.° The TVPA rcauthorization of 2008 directs the Departments of Justicc and Health and
Human Services to study the “services gap” betwcen domestic and foreign national victims in
recognition of this problem nationally.

The immediate funding gaps mean that trafficking victims do not receive housing or other
supportive services critical to assisting them in the process of recovery and reintegration. In fact,
there is a lack of facilities to provide safc, appropriate emergency shelter to trafficked persons.
Interviews rcvealed a largely ad hoc system of emergency housing. Trafficked persons may use
or be referred to battercd women’s shelters, homeless shelters, hotel rooms, or informal
alternatives, such as volunteers who shelter trafficked women on an emergency basis.

* SARA ANN FRIEDMAN, ECPAT-USA, INC., ALTERNATIVE REPORT TO THE INITIAL REPORT OF THE UNITED STATES
OF AMERICA TO THE UN COMMITTEFE ON THE RIGHTS OF THE CRILD CONCERNING THE OPTIONAL PROTOCOL TO THE
CONVENTION ON THE RIGHTS OF THE CHILD ON THE SALE OF CRILDREN, CHILD PROSTITUTION AND CHILD
PORNOGRAPtY 20 (2007), hip:Ywwiw.cepatusa.org/pdts/ AlternativeReportUS AFinal 2007 pdf at 10, 20, 23,

¥ U.N. Econ. & Soc. Councit, Recommended Principles and Guidelines on Human Rights and Human Trafficking,
Report of the United Nations Commissioner for Himan Rights to the Economic and Social Council, | princ. 7,
guidc!ine 2(5), U.N. Doc. E/2002/68/Add. | (May 20, 2002).

** U.N. Eeon. & Soc.. guideline 6.

" FY 2006 FUNDS REPORT, at 16; see Focus Group (July 23, 2007).

* Interview with advocate {May 29, 2008).

* Focus Group (July 26, 2007); see also Interview with advocate (Nov. 9, 2007); Focus Group (Aug. 6, 2007).

* TVPRA 2005 §§ 2(3)-(6), 202-203, 119 Star. at 3358-59, 3569-70 (codificd at 22 U.S.C. § 7101 note, 42 U.S.C.
§§ 14,0444, 14.044b); see also POLARIS PROIECT, EQUAL BENEFITS FOR ALL SURVIVORS OF HUMAN TRAFFICKING IN
THE UNITED STATES 3 (2007) (on file with author),
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Trafficked youth face a dearth of available, age-appropriate housing. “A major draw is the hotels
that pimps provide, and we don’t have a better option,” statcd one healthcare provider.®’ Less
than 100 beds are availablc statewide to provide emecrgency shelter to youth, and frequently
shelters have a waiting list for those spaces.® Only two shelters in Minncapolis and St. Paul
serve young tcens under fiftcen, which stems in part from different licensing requirements for
programs based on participants® ages.™ Young peoplc ages eighteen to twenty-one may stay in
youth or aduit shelters, but those facilities also have limited capacity and most often lack services
for trafficked youth.™ The lack of appropriatc shelter can result in women and youth returning to
the trafficking situation.

Recommendations; Congress should immediately allocatc emergency funds to address the gaps
for trafficked U.S. citizens and lawful permancnt residents. Long-term funding for housing and
supportive services should be granted once the DOJ and HHS study is complete. In particular,
funds should be allocated to cmergency, transitional and long term permanent housing. States
should direct federal funds to address current gaps in housing and supportive scrvices for
trafficking victims.

[Il.  CONCLUSION

The Advocates for Human Rights encourages thc Subcommittee to hold additional hearings on
U.S. compliance with human rights trcaty obligations and other human rights issucs. We
congratulatc the Subcommittee for its role in protecting human rights at home and abroad and for
its leadership in promoting human rights, which are fundamental and core values of the United
States of America.

*Uinterview with healthcare provider (Jan. 23, 2008).
* Interview with advocate (Nov, 9, 2007).

33 Id.

4 ld
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The Law of the Land: U.S. Implementation of Human Rights Treaties
Statement by Amnesty International

Prepared for the hearing before the United States Senate Judiciary Subcommittee on
Human Rights and the Law, 16 December 2009

Introduction

Amnesty International welcomes this opporiunity to address the Senate Judiciary Subcommittee
on Human Rights and the Law. This hearing comes at an important time. On the occasion of
Human Rights Day last week, Ambassador Rice re-stated the commitment of the US Government
to placing human rights at the heart of its efforts to provide leadership in the world. We
acknowledge the steps already taken by the US Government to turn those words into reality, and
particularly because the current government follows an administration that appeared to view its
obligations under international law as obstacles to be overcome rather than commitments to meet.
We believe the Senate has an important role to play in supporting the US government in its
efforts to realize fully its intemational treaty obligations by considering the government’s reports
to the international human rights bodies and the recommendations that come from those bodies,
and to extend the protection of international human rights law through giving full consent to
further ratifications.

To meet its aspirations, the US administration and the Senate must consider the significant steps
that are still to be taken in order for the government to realize fully its international treaty
obligations and to assume more treaty commitments. The core human rights treaties established in
the 60 years following the 1948 Universal Declaration of Human Rights give effect to basic
guarantees that all human beings should enjoy in order to fulfill their potential. They include the
right not to be arbitrarily deprived of life or liberty; the right to humane treatment; to freedom of
thought and association; to adequate food and shelter and respect for family life; and to freedom
from discrimination on the basis of gender, race, ethnicity, social status or national origin.

The US Government was an active participant at the United Nations (UN) World Conference on
Human Rights back in 1993, at which all member states identified human rights as being
“universal, indivisible, interrelated, and interdependent”. Amnesty International also believes that
human rights treaties apply at all times — during armed conflict as well as in peace-time — and the
provisions of human rights law are not displaced by the law of intemational armed conflict.

Amnesty International calls on the USA to move towards full ratification of all human
rights law

At the time of presenting its candidature for election to the UN Human Rights Council, the US
government pledged to consider the possible ratification of human rights treaties, including but
not limited to, the UN Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), which it signed in 1980." Amnesty International believes that such
ratification would be a critical demonstration of the government’s commitment to women’s equal
protection and equality of treatment before the law. Next year marks the 15™ anniversary since
the adoption of the Beijing Declaration and Program of Action and would be a timely occasion

' UN Doc. A/63/831, letter dated 22 April 2009 from the Permianent Representative of the United States of
America to the United Nations addressed to the President of the General Assembly, 24 April 2009. The
pledge also reterred to possible ratification of International Labor Organization (ILO) Convention 111
concerning Discrimination in Respect of Employment and Occupation.
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for the USA to announce its intention to join with 186 states parties from all regions of the world
and be bound by the terms of that treaty.

The signing of the UN Convention on the Rights of Persons with Disabilities by the USA earlier
this year is a positive development. However, given its overail and comparatively low rate of
ratification of international human rights treaties, we believe it is important that the USA embarks
upon a program of ratification including not onty the CEDAW, but also the International
Covenant on Economic, Social and Cultural Rights (ICESCR, signed in 1977 but not ratified), the
International Convention for the Protection of All Persons from Enforced Disappearances; the
Optional Protocols to the UN Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment and to the International Covenant on Civil and Political Rights (ICCPR).

In addition, as Somalia has signaled its intentton to ratify the Convention on the Rights of the
Child, we expect that very soon, the USA will be the only country in the world which has not
ratified this treaty.” Further ratifications of human rights treaties, particularly on economic, social
and cultural rights, women’s right to equality, and children’s rights, would greatly enhance the
protection of human rights of US citizens, residents, and other subject to the control and
jurisdiction of the USA.

As the USA has signed these treaties, it is bound under international law not to do anything which
would defeat their object and purpose.

Awmnesty International regrets that the USA’s reluctance to support and respect international
human rights protection mechanisms has extended to the Inter-American system. Despite having
long been a leading member of the Organization of American States (OAS), the USA has not
ratified the American Convention on Human Rights and has on several occasions claimed that the
1948 American Declaration on the Rights and Duties of Man is not binding on the USA, even
though the Inter-American Court on Human Rights and the Inter-American Commission on
Human Rights have considered the Declaration part of customary {aw binding on all member
states of the OAS. Consequently, we take this opportunity to recommend that the US Government
ratify the American Convention on Human Rights.

Amnesty International calls on the USA to ratify human rights treaties without attaching
limiting conditions

Awmnesty International has long been critical of the USA “pick and choose™ approach to
international law and standards. This has been a country that has been slow to commit itself to
human rights treaties and has attached unprecedented conditions to those it has ratified.

For example, the US interprets its obligations under the International Covenant on Civil and
Political Rights (ICCPR), which it ratified in 1992, as being inapplicable with respect to
individuals under its jurisdiction who are outside its territory, and inapplicable in times of war.
This is despite contrary opinions and established jurisprudence of the International Court of
Justice and the expert bodies which oversee implementation of the human rights treaties (the
treaty bodies). It has taken a similar position with regard to the UN Convention against Torture,
which it ratified in 1994, a position about which both the treaty bodies have expressed deep
concem.

* The USA ratified the Optional Protocol to the Convention on the Rights of the Child on the involvement
of children in armed conflict, and the Optional Protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography in 2002.
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The above are not the only ways in which the USA has sought to limit its treaty obligations. Al is
concerned that the USA has conditioned its treaty ratification on a number of reservations,
declarations and understandings to various articles. including those relating to the prohibition of
torture and ill-treatment and aspects of the criminal justice system (for example, relating to the
separation of juveniles from adults). The effect has been to limit the application of these treaties
by ensuring that they confer no greater protection than exists under US law. While the USA has
many laws and mechanisms to protect human rights, there are areas where US law or practice
falls short of international treaty provisions, as noted in the recommendations of the treaty bodies
themselves (see below).

Amnesty International calls on the USA not to enter reservations to any human rights treaty
which would limit its effectiveness in any way: restrictive interpretations of treaties, as much as
reservations, inhibit the effective implementation of human rights. This applies to reservations
and restrictive interpretations relating to temporal or personal jurisdiction, as well as substantive
scope. Amnesty International calls on the USA to withdraw all reservations, restrictive

interpretations and declarations, where these purport to inhibit the full enjoyment of human rights.

Failure to fully observe international treaty obligations has had real and serious repercussions, for
example in the conduct of the USA in its counter-terrorism policies and practices. The USA’s
failure to recognize the applicability of human rights treaties outside its own borders or in time of
war - together with reservations and understandings that have applied a narrower definition of
torture and cruel, inhuman or degrading treatment than under international law — has facilitated
gross abuses of detainees held in US custody abroad. Such abuses have included the authorization
of enhanced interrogation techniques such as “waterboarding™ and other forms of torture and ill--
treatment; prolonged arbitrary detention; enforced disappearances and rendition to other countries
for the purpose of torture. These practices are not only wrong and shocking in themselves; they
did untold damage to the USA’s standing and reputation intemmationally.

Obligations under customary international law exist already — Amnesty International calls
on the USA to go beyond the basics, to full enhancement of the human rights and human
flourishing

Much of the content of these treaties constitutes obligations under international law, irrespective
of treaty obligations (rules of customary intemational law). For the USA to ratify these treaties
and participate in periodic monitoring would greatly enhance the implementation of existing
obligations under customary international law, and ensure a comprehensive approach to the
enjoyment of human rights by all who are subject to the jurisdiction of the US Government,
whether on its territory, or subject to its effective control, no matter where this occurs in the
world.

The benefits of constructive dialogue

As already indicated, the international human rights treaties are monitored by committees of
independent experts known as treaty bodies. States parties provide periodic reports to the treaty
bodies which are considered in public session, usually over the course of a day. Civil society,
including non-governmental organizations, is able to submit information about implementation of
the treaty concemned to the committee. This usually follows a process at the national level
whereby NGOs coordinate their efforts to produce reports which cover a diverse range of rights
and which come from international, national and state-level NGOs with direct experience of
working to uphold these rights. There is an informed and comprehensive dialogue between the
state and the treaty body members about the application of the treaty at the national level, with
viewpoints from many stakeholders affected and concerned by the issues. At the end of the
dialogue, the committee issues its “concluding observations”. These are among the most in-depth
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and authoritative recommendations that come from the UN human rights system and, as such, can
provide a focus for other parts of the human rights system. The US government, as for other
states parties, is obliged to publish and widely disseminate the concluding observations at the
national level and to the general public as well as to the judicial, legislative and administrative
authorities. Increasingly, the treaty bodies have developed follow up procedures which means that
they select a few priority concluding observations which they ask the state to report back on,
normally within a year. Amnesty International welcomes the fact that the USA has engaged in
such a follow-up procedures with the treaty bodies.

In submitting its candidature for election to the UN Human Rights Council (referred to above),
the USA pledged to meet its treaty obligations and to engage in meaningful dialogue with treaty
body members. This is an important commitment which should ensure the timely submission of
periodic reports, engagement in the dialogue with the treaty bodies and follow up to and
implementation of those recommendations.

The independent experts of the treaty bodies provide a valuable role in identifying shortfalls in
the application of treaties in respect of law, administration and policy for all of the states which
are party to the treaties. Through their in-depth consideration of the report prepared by the
govemment and their rigorous questioning of state representatives at the public meeting, the
treaty body members highlight positive aspect of implementation as well as subjects of concern
and recommendations.

Having been through a period of failing to submit its periodic reports to the treaty bodies on time,
the USA has recently been considered by the committees which oversee the Convention against
Torture, the Convention on the Elimination of All Forms of Racial Discrimination (which the US
govemment ratified in 1994), the Optional Protocols to the Convention on the Rights of the Child
and the ICCPR. For the purposes of today’s hearing, we wish to focus on the recent consideration
of the US by the Human Rights Committee which oversees of the latter of these treaties, the
ICCPR.

When the Human Rights Committee considered the US in July 2006°, it made a number of
detailed recommendations, which included:

¢ That the US should ensure that its counter-terrorism measures are in full conformity with
the ICCPR and in particular that the legislation adopted in this context is limited to
crimes that would justify being assimilated to terrorism, and the grave consequences
associated with it;

¢ That the US government should ensure that any revision of the Army Field Manual only
provides for interrogation techniques in conformity with the intemational understanding
of the scope of the prohibition contained in article 7 of the [CCPR (which prohibits
torture and ill-treatment);

e That the US should review federal and state legislation with a view to restricting the
number of offences carrying the death penalty. The state party should also assess the
extent to which death penalty is disproportionately imposed on ethnic minorities and on
low-income population groups;

* UN Doc. CCPR/C/USA/CO/3/Rev.1, concluding observations of the Human Rights Committee, United
States of America, 18 December 2006
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¢ That the US should respect and ensure that all individuals are guaranteed effective
protection against practices that have either the purpose or the effect of discrimination on
a racial basis — noting several areas of concern, including the disproportionate number of
African Americans among the homeless and racial profiling by law enforcement officials;

¢ That the USA, in the aflermath of Hurricane Katrina, should increase its efforts to ensure
that the rights of the poor, and in particular African-Americans, are fully taken into
consideration in the reconstruction plans with regard to access to housing, education and
healthcare;

o Regarding female prisoners, that the US should ensure that male officers should not be
granted access to women’s quarters, or at least be accompanied by women officers. The
Committee also recommended the state party to prohibit the shackling of detained women
during childbirth;

o That the US should ensure that no child offender is sentenced to life imprisonment
without parole, and should adopt all appropriate measures to review the situation of
persons already serving such sentences.

In respect of the concluding observations of the Human Rights Committee in 2006, the US
Government provided some responses in respect of the priority recommendations identified by
the Committee.* Subsequently, in a letter to the US Government, the Human Rights Committee
noted that the information provided was partly incomplete and further clarification was sought.’
We welcome the communication provided by the government to the Human Rights Committee
confirming that it is preparing a report on this further information and strongly urge it to continue
to engage in this process in this way. We also note that the US government has taken the unusual
but important step of indicating that it will take into account the Committee’s concluding
observations in preparation for the Universal Periodic Review Mechanism (UPR, see below).

The deadline for submission of the next periodic report of the USA to the Human Rights
Committee is 1 August 2010. The report is to be circulated for the attention of NGOs operating in
the country. We recommend to this body that it consider requesting the US government to table
the report in Senate with the recommendations of the Human Rights Committee. This would
provide an authoritative assessment on which Senate may review the progress made by the US in
implementing its treaty obligations.

As noted, we have focused on the Human Rights Committee, but the Committee against Torture
(CAT) and the Committee on the Elimination of Racial Discrimination (CERD) have also
requested information to follow up on priority recommendations®. Their reports have identified
similar areas where US domestic law and/or practice has failed to conform to international human
rights standards. Both the CAT and the Human Rights Committee, for example, have criticized
harsh conditions of isolation in US super maximum security prisons and the widespread use of
electro-shock weapons in law enforcement as incompatible with the prohibition against torture or

4 UN Doc. CCPR/C/USA/CO/3/Rev.1/Add.1, comments by the government of the USA on the concluding
observations of the Human Rights Committee, 12 February 2008

* UN Doc. CCPR/C/USA/CO/3/Rev.1/Add.2, Further information received from the US on the
implementation of the concluding observations of the Human Rights Committee, 24 September 2009

© For CAT concluding observations sec: UN Doc. CAT/C/USA/CO/2, conclusions and recommendations of
the Committee against Torture, 25 July 2006; and for CERD, see: UN Doc: CERD/C/USA/CO.6, 8 May
2008.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00117 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.080



VerDate Nov 24 2008

110

other ill-treatment. They have also raised concern about reports of police brutality and excessive
force towards racial minorities and other vuinerable groups. CERD has highlighted failure to
protect the human rights of immigrants and non-US nationals, as well as racial disparities in areas
such as housing, access to healthcare, employment and the criminal justice system. it has pointed
to the obligation on states to prohibit and eliminate racial discrimination in all its forms, including
laws and practices that may be discriminatory in effect, if not purpose.

Further areas where Al believes urgent action needs to be taken to fulfill the USA’s obligations
under intemational treaties include the following:

Taking a stand against discrimination

In 2008, the CERD drew attention, among other areas to the “stark racial disparities based on the
administration and functioning of the criminal justice system” and called on the US government
to tackle this issue, including through further studies to determine the nature and scope of the
problem. We welcomed the pledge by President Obama to ban racial profiling in law enforcement
and urged that this be done expeditiously, with effective enforcement, data collection and
monitoring procedures.

The Human Rights Committee has also drawn attention to allegations of widespread incidence of
violent crime perpetrated against persons of minority sexual orientation and the failure to address
such crime in the legislation on hate crime. It recommended that the US government
acknowledge its legal obligations under article 2 and 26 to ensure to everyone the rights
recognized by the ICCPR, as well as equality of the law. There are many other areas in which full
enjoyment fundamental rights are affected by factors such as race, poverty and gender

In favor of women’s rights

The implementation of the rights of women, without discrimination and ensuring equality in all
areas of life — not just in work and education — requires an in-depth assessment of quantitative
and qualitative data, to assess how to best address direct and indirect discrimination, irrespective
of whether acts and omissions have a discriminatory purpose or effect, and propose
recommendations. While the USA is already party to the ICCPR, which contains general non-
discrimination clauses which relate to the grounds of gender, it would greatly enhance the
enjoyment of human rights by American women if the US were to ratify CEDAW, thus enabling
women to overcome de facto and historically generated disadvantage. This is particularly
important given the inter-sectional discrimination faced by many women and girls, on the
grounds of not only their gender, but also racial group, sexual orientation, age, disability or health
status, notwithstanding the USA’s signature of the Convention on the Rights of Persons with
Disabilities and ratification of the CERD.

The rights of children — those needing most care

The rights of children, both their rights to be protected (i.e. from cruel, inhuman or degrading
treatment, including and the death penalty) and their rights which require positive action (rights to
health and education) also require the comprehensive approach that the Committee on the Rights
of the Child can bring, through the constructive dialogue approach undertaken by the treaty
bodies. Amnesty International repeats that we expect that very soon, the US will be the only
country in the world which has not ratified this treaty.

Economic, social and cultural rights — at home and abroad

The economic, social and cultural rights of all those subject to US jurisdiction and effective
control is also of primary importance. Even outside US control and jurisdiction, international
human rights law can assist with the content of the obligation of overseas assistance. Despite
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increasing attention to issues of development cooperation, there is little awareness that
international assistance is a human rights obligation, and not merely a question of charity or
enlightened self-interest. The ICESCR Article 2(1) requires that:

Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.

In recent years, the Committee on Economic, Social and Cultural Rights has begun to give
analysis on states’ development cooperation policies, and even to call for greater resources to be
made available through international cooperation.

Rights of individual petition

Amnesty International notes that the USA has not allowed for the submission of individual
petitions under the treaties it is party to. While Amnesty International supports the right of
individuals to approach the international treaty bodies to seek remedy for human rights violation,
individual petitions can also assist states in abiding by their human rights obligation: such cases
bring clarity about the situation of individuals, and bring attention to the kind of treatment,
adjudication and services they need to receive in order to have their human rights respected,
protected and fulfiiled.

Universal Periodic Review mechanism

Following the establishment of the UN Human Rights Council, all member states of the UN are
subject to a new state-on-state review mechanism known as the UPR. The US is scheduled to be
considered under this mechanism in December 2010. The Human Rights Council will adopt the
outcome of the UPR examination of the USA at its session in March 2011.

As the UPR is based on a state’s application of the UN Charter, the UDHR and on the state’s
treaty obligations, the mechanism provides an important opportunity for states to report on what
actions they have taken in respect of fulfilling their human rights obligations and commitments
and to identify further measures to be taken to achieve this goal. Often this includes undertakings
to ratify international human rights treaties, to review and remove limiting reservations to treaties,
and to cooperate with the treaty bodies.

The UPR is based on three reports. One is prepared by the state under review; one contains the
recommendations of UN bodies, including among others the treaty bodies, and one is a summary
of submissions by other stakeholders, notably NGOs. Thus the treaty body recommendations can
and do form a central part of the review. Further, a key feature of the UPR is that, in preparing
their national report, states are expected to hold broad consultations at the national level. Amnesty
International encourages your Sub-Committee to consider whether there is a role for itself or the
Senate in reviewing the US national report for the UPR and in the follow-up to the outcome of the
UPR examination. We believe that the Senate could use the UPR examination as a valuable
opportunity to engage with the government on the implementation of the USA’s international
treaty obligations.

Recommendations:
We recommend that the Senate consider the role it can play in overseeing the US commitments
under its international human rights treaty obligations, including through requesting the
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government to table its reports to the treaty bodies and under the UPR mechanism with the
recommendations that come out of those processes. In addition, we urge the Senate to encourage
the US government to take the following steps:

[

to adopt a program of ratification of international treaties, which includes ratification
of the Convention on the Elimination of All Forms of Discrimination against Women,
the Covenant on Economic, Social and Cultural Rights and the Convention on the
Rights of the Child;

to include in that ratification program a strategy to provide for communications
procedures under the international human rights treaties;

to ratify the American Convention on Human Rights;

to withdraw all limiting interpretations, declarations and reservations attached to its
existing ratification of international human rights treaties;

to take measures to comply with recommendations of the international human rights
treaty bodies, including through providing the committees with the timely submission
of periodic reports and information through their follow up procedures;

to ratify treaties allowing for the right of individual petition, including making the
appropriate declarations to the Convention against Torture, and the Convention on
the Elimination of All Forms of Racial Discrimination;

to ensure that all US laws, policies and practices conform to these international
instruments and are enforceable in the courts;

to table in the Senate the report of the USA under the UPR mechanism and the
outcome of the UPR examination of the USA, as well as reports of the USA to UN
human rights treaty bodies and the related concluding observations and
recommendations of the treaty bodies.

Thank you for your attention,
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The Law of the Land: U.S. Implementation of Human Rights Treaties
Hearing before the Senate Judiciary Commitice on Human Rights and the Law

December 16, 2009

Testimony by the Armenian Assembly of America
Submitted by Bryan Ardouny, Executive Director

Mr. Chairman, Ranking Membcr Coburn, and Mcmbers of thc Subcommittee, the Armenian
Assembly of America greatly appreciates the pioncering work of this Subcommittee, including
the cnactment of bipartisan legislation that allows the govemment to prosecutc serious human
rights violators who have participated in genocide.

Today’s hearing on U.S. implementation of its human rights trcaty obligations, the first
Congressional hcaring of its kind, demonstrates your continued leadership to ensure that these do
not beccome dead-Ictter treaties.

The treaties under review embody the spirit of America’s values and our ongoing commitment to
human rights. While ratification of thesc various treaties represents an important milestone, this
is not the end, but rather, the beginning of a long journey to ensure that the inherent rights and
dignity of every individual is achicved. The path is often tumultuous and requircs constant
vigilance. As Sccretary of State Hillary Clinton noted in her December 14" Remarks on the
Human Rights Agenda for the 2I*' Century at Georgetown University, “throughout history and in
our own time, there have been those who violently deny that truth.” This is especially true in the
case of genocide. In fact, President Barack Obama, in 2008, stated that sadly genocide “persists
to this day, and threatens our common sccurity and common humanity. Tragically, we are
witnessing in Sudan many of the samc brutal tactics - displacement, starvation, and mass
slaughter - that were used by the Ottoman authorities against defenseless Armenians back in
19157

With respect to the ongoing carnage in Darfur, the Armenian Assembly remains deeply troubled
and therefore welcomes this week’s bipartisan push by Senators Russ Feingold and John McCain
to ensure that the United Nations Council docs not tolerate continued human rights violations by
the Sudanese government in Darfur. Scnators Feingold and McCain were joined by Senators
Patrick Leahy, Olympia Snowe, Arlen Specter, Johnny Isakson, Robert Casey, Susan Collins,
Joseph Licberman, Richard Burr, Barbara Boxcr, Bob Corker, Benjamin Cardin, Roger Wicker,
Sherrod Brown, James Risch, Amy Klobuchar, Jeff Bingaman, Bemie Sanders, Ron Wyden,
Michael Bennet, Byron Dorgan, Diannc Feinstein, Frank Lautenberg, Kirsten Gillibrand, Jeanne
Shaheen, and Jeff Merkley in sending a letter to the U.S. Ambassador to the United Nations, Dr.
Susan Rice. Wc applaud this latest initiative.

Whilc the scope of the hearing today is more broadly focused on the treaties to which the U.S. is
a signatory, the Assembly’s testimony will focus in particular on the United Nations Convention
for the Prevention and Punishment of the Crime of Genocide (Genocide Convention), which,
ajong with the Universal Declaration of Human Rights, serves as a comerstone from which the
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foundation was built for addressing human rights issucs and atrocitics as a matter of intcrnational
concern.

The Genocide Convention, as stated in the 1951 U.S. filing before the Intcrnational Court of
Justice (ICJ), “resulted from the inhuman and barbarous practices which prevailed in ccrtain
countries prior to and during World War 11, when cntirc religious, racial and national minority
groups were threatened with and subjected to deliberate extermination,” of which the “Roman
persecution of the Christians, the Turkish massacres of Armenians, the extermination of millions
of Jews and Poles by the Nazis arc all outstanding cxamples of the crime of genocide.”

Since its founding nearly four decades ago, the Armenian Assembly has strongly advocated in
support of thc Genocide Convention, and like this Subcommittee, has been at the forefront of
critically important human rights issues. The Armenian Assembly was proud to be part of a
broad-bascd coalition of organizations headed by the American Bar Association advocating for
U.S. adoption of the Genocide Convention.

The Assembly also strongly echoed Senator William Proxmirc’s tireless campaign to ensurc the
Convention’s ratification by the United States Scnatc. Senator Proxmire’s efforts in this rcgard
were not only extraordinary, but also legendary. He delivered over three thousand speeches on
the floor of the United States Scnate. At that timc, the Assembly had the distinct honor of
providing expert testimony in support of implementing lcgisiation to enable U.S. adoption of the
Genocide Convention.

The Assembly’s testimony reflected the commitment of the cntire Armenian-American
community and its united and unequivocal support to cnd the scourge of genocide that sadly
continues to plaguc humanity, despite the dedicated work of so many talented and passionate
individuals from the latc Senator Proxmire to the late Congressman Tom Lantos, Chairman of
the House Foreign Affairs Committee, and organizations such as the Ncar East Relief chartered
by Congress in 1919 and the important work of the Save Darfur Coalition and Investors Against
Genocide to namc a few.

The United States has much to be proud of, including its groundbreaking humanitarian
intervention during the first genocide of the twenticth century against the Armenian people,
which U.S. Ambassador Henry Morgenthau to the Ottoman Empirc described as a “campaign of
race extermination.” The relief provided to the survivors of the Armenian Genocide helped save
thousands of lives.

However, as the Genocide Prevention Task Force notes in its recommendations to Congress
“while the United States has much to its credit, candor demands acknowledgment that it has not
always lived up to the aspirations codified in the Genocide Convention...”

Time and time again, and especially in the casc of U.S. reaffirmation of the Armenian Genocide,
we have secn the effects of entrenched intercsts that thwart genocide atfirmation and prevention
efforts. In fact, millions upon millions of dollars by forcign entities have been spent to deny the
Armenian Genocide, and in turn the proud chapter in American history in alerting the world to
man’s inhumanity to man and marshalling resources to help save the survivors. As a result, U.S.

2
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credibility and leadership are compromised, which undermines American values and threatens
corc national interests. The corrosive nature of genocide denial can have dangerous spillover
effects and empower would be evil-docrs to commit mass atrocities.

The drafters of the Genocide Convention recognized that punishment alone was not enough, as it
aspired for the prevention of genocide. Prevention, whether of a single crime, or atrocities on the
scale of genocide, starts with education. The Genocide Prevention Task Force has called upon
Congress to invest $250 million annually in “crisis prevention and response.” While this is an
important step, this needs to be augmented with additional funding divected specifically for
genocide education. Education and affirmation are critical elements to prevent genocide and
combat denial. Both arc part of the Armenian Asscmbly’s core work for these many decades. In
that regard, we strongly support passage of S.Res. 316, introduccd by your colicague Senator
Robert Mencndez, which reaffirms the Armenian Genocide, as critically important to confront
genocide denial. We urge the Members of this Subcommittee to cosponsor this bipartisan human
rights lcgislation.

As this Subcommittce continues to actively review additional mechanisms to better protect
individuals from gross violations of human rights and potential future genocides, we also urge
you to cnact legislation that ensures a strong education component for our nation’s educational
system to address the ongoing consequences of genocide denial, the case of the Armenian
Genocide being a prime example. As Nobcl Laureate Elie Wiesel stated, “Remember: silence
helps the killer, never his victims.”

On behalf of the Armenian Asscmbly and the Armenian-American community across the
country, we commend this Subcommittee’s commitment to human rights issues and look forward
to its continued leadership as we work together to end the vicious cycle of genocide and give truc
meaning to the words “ncver again.” “America,” as President Barack Obama has previously
stated, “deserves a leader who speaks truthfully about thc Armenian Genocide and responds
forcefully to all genocides.”

Thank you.
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STATEMENT OF
THE CAMPAIGN FOR A NEW DOMESTIC HUMAN RIGHTS AGENDA
SUBMITTED TO
COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAW
UNITED STATES SENATE
FOR
THE LAW OF THE LAND: U.S. IMPLEMENTATION OF HUMAN RiIGHTS TREATIES
WEDNESDAY, DECEMBER 16, 2009

The Campaign for a New Domestic Human Rights Agenda commends Chairman Durbin, Ranking
Member Cobum and the other esteemed members of the Subcommittee on Human Rights and the Law of
the Senate Commiittee on the Judiciary for convening the first, of what we hope will be many hearings
regarding domestic human rights. The Campaign is a coalition of more than 50 human rights, civil rights
and social justice organizations joined by our interests in strengthening this country’s commitment to
human rights at home and abroad. We are working to create a national political culture that supports and
advocates for human rights. To this end, as we seek to achieve the following objectives:

s torevitalize an Interagency Working Group on Human Rights to coordinate the efforts of the
Executive departments and agencies both to promote and respect human rights and to implement
human rights obligations in U.S. domestic policy;

* to transform the U.S. Commission on Civil Rights into a U.S. Commission on Civil and Human
Rights, to expand its mandate to include not only the civil and human rights issues facing
members of the LGBTI community, but also monitoring human rights implementation and
enforcement efforts, and to make structural reforms to improve the Commission’s ability to
function as an independent national human rights institution;

¢ to ensure meaningful government compliance with the International Convention on the
Elimination of Al Forms of Racial Discrimination, which the U.S. has ratified; and

* tostrengthen federal, state, and local government coordination in support of human rights.
Enforcement and implementation of this country’s human rights obligations are central to furthering the
Campaign’s key objectives. Consequently, we welcome the opportunity to submit a statement addressing

these issues to this Subcommittee.

The Obama Administration has declared itself ready to lead by example in what it has dubbed an
era of both engagement and responsibility.' Engagement requires full participation in international and

*Remarks by President Barack H. Obama to the United Nations General Assembly, United Nations Headquarters,
New York, New York (September 23, 2009). htip://www whitchouse govithe press_otfice/remarks-by-the-
president-to-the-united-nations-general-assemblyy
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regional human rights institutions guided by the principles these institutions are intended to uphold.
Accordingly, full participants, infer alia, both review the human rights records of others and submit their
records to their peers for review. These two functions are symbiotic in that the legitimacy of a participant
as the reviewer depends, in large part, on the participant’s record and conduct as the reviewed. Ina
world in which human rights are universal, responsibility helps to define the terms by which full
participants are expected to engage. As interpreted by the Administration, this responsibility makes the
fegitimacy of United States global leadership contingent on both repudiating the exceptionalism with
which this country has come to be associated and recommitting the country to upholding the human rights
principles that are central to both U.S. and international law.

The Administration’s articulated commitment to human rights principles and law implicates
Congress’ authority and responsibility to oversee the implementation and enforcement of our domestic
human rights obligations. Indeed, rigorous and transparent congressional oversight is an essential, but
largely unexplored area of legislative authority. It is one of the constitutional checks and balances
designed to avoid any one of the three co-equal branches of the federal government accreting power at the
expense of the others.” After eight years of ever-expanding Executive authority largely at the expense of
Congress, efforts such as this hearing promise to put us on the path to realigning Congress and the
Executive as the political co-equals the Constitution contemplates. Failing to assume these duties creates
a vacuum in which the power of the Executive branch goes unchecked, leaving human rights particularly
susceptible to being violated with impunity.

The power of congressional oversight of the implementation and enforcement of the treaties to
which we are a party must be exercised carefully. This oversight authority sits at an intersection of
political power mediated by the Constitution’s checks and balances. Crafting the singular identity of the
United States in the global community in which treaties are made and ratified is not an exclusively
Executive function. Rather, it is shaped by constitutional imperatives regarding congressional power that
include this subcommittee’s oversight functions which are designed to ensure executive orders and other
lawful unilateral mechanisms are used to further, rather than thwart, human rights standards, norms and
values. This is the context in which our treaty obligations should be assumed, implemented and enforced.

The Obama Administration’s “Era of Engagement and Responsibility” signals a significant
change in how the United States both sees and conducts itself as a member of the international
community. The Campaign welcomes the new direction in which the Administration appears to be
moving, but we are concemed that the President’s rhetorical commitment to human rights at home has not
yet been followed with the types of concrete measures needed to fully address the substantive issues and
problems addressed by the testimony and other statements that comprise this hearing’s record. In the true
spirit of bi-partisanship and inter-branch cooperation that acknowledges the American roots of human
rights, it is only fitting that this subcommittee would also signal a change of course in the 111™ Congress
regarding the seriousness with which Senators such as the members of this esteemed subcommittee have
taken their special responsibilities in the area of human rights. If, as Eleanor Roosevelt believed, human

z As the Supreme Court has obscrved, “[¢]ven a cursory examination of the Constitution reveals the influence of
Montesquieu's thesis that checks and balances were the foundation of a structure of government that would protect
liberty. The Framers provided a vigorous Legislative Branch and a separate and wholly independent Executive
Branch, with each branch responsible ultimately to the people.” Bowsher v. Synar, 478 U.S. 714, 722 (1986). See
also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring) (contending that
“fwlhilc the Constitution diffuses power the better to sccure liberty, it also contemplates that practice will integrate
the dispersed powers into a workable government. [t cnjoins upon its branches separateness but interdependence,
autonomy but reciprocity”).
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rights begin in “the [small] places where every man, woman and chiid seeks equal justice, equal
opportunity, equal dignity without discrimination,” then human rights must mean something “close to
home.” Indeed, as Mrs. Roosevelt noted, “[u]niess these rights have meaning here, they have little
meaning anywhere.”* We applaud the subcommittee for taking this initial step to more clearly define
Congress’ role in domestic human rights matters.

Clarifying Congress’ role in human rights treaty implementation and enforcement can also create
a site for meaningful participation of those communities most affected by the human rights issues within
this subcommittee’s jurisdiction. This hearing is an important intervention in the continuing conversation
between the Executive branch, muitilateral institutions, and civil society regarding the nature and scope of
our country’s domestic human rights obligations. It is also a critical first step in assessing the cxtent to
which legislation is needed to bring the United States into full compliance with the treaties it has ratified.

As the previous administration worked through a backlog of overdue treaty reports, members of
civil society used these treaty compliance reviews to highlight, inter alia, the views and voices of those
most affected by human rights violations. Like advocates before us, we strove to further “the rights which
the world accords to [all], clinging unwaveringly to those great words which the sons [and daughters] of
the Fathers would fain forget: ‘We hold these truths to be self-evident: That all men are created equal; that
they are endowed by their Creator with certain unalienable rights; that among these are life, liberty, and
the pursuit of happiness.”™* From New York to Geneva to Durban, civil society labored assiduously to
influence how this country’s human rights record was reviewed.” For much of the past decade, most of
our efforts in Washington were directed towards an Executive branch for which civil society consultation
was, more often than not, an afterthought. This was compounded by the absence of an obvious
congressional forum which civil society could access to have its domestic human rights concerns heard.
Consequently, human rights advocates were forced to seek some relief in international fora for, what are
essentially, matters of domestic law and policy. This unprecedented hearing, however, fills a gap in our
treaty implementation and enforcement efforts. We are encouraged that, with the advent of this hearing,
civil society now has a legislative forum in Washington to hear and address its human rights concerns.

While there are scores of issues that have been debated as part of our domestic human rights
record, the remainder of this submission focuses on the need for a domestic human rights infrastructure.
Whether expressed as concerns about either the absence of mechanisms for intra- and inter-branch
government coordination or the paucity of data and analysis of treaty enforcement and implementation at
the state and local level, treaty-bodies have consistently called on the United States to create a human

¥ Eleanor Roosevelt at the presentation of “In Your Hands: A Guide for Community Action for the Tenth
Anniversary of the Universal Declaration of Human Rights” (March 27, 1958)
hitpwww udhrorghistory/inyourhim

* W.E.B. DuBolis, Of Mr. Booker T. Washington and Others in THE SOULS OF BLACK FOLKS 392, 404 (The Library
of America, 1986).

> See e.g. Memorandum to Members of the UN. Human Rights Committee from U.S. Civil Society Organizations
and Advocates Re: List of concerns for the review of the U.S. Second and Third Periodie Report (January 9, 2006)
httpAwww? ohchr.orgéenglish/bodies/hre/8 7ngo_info.htmy; US Human Rights Network, A Summary of U.S. NGO
responses to the U.S. 2007 Combined Pcriodie Reports to the International Committee on the Elimination of All
Forms of Racial Discrimination (February 2008) hitp:/'www 2 ohehr.org/english’bodics/eerd/cerds72-ngos-usa.htm,
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rights infrastructure.® In light of the particularities of this country, such an infrastructure must respect the
separation of powers, federalism and state police powers on which our government rests.” Consequently,
this subcommittee has an important role to play that complements the role played by the Executive
departments and agencies in meeting our human rights obligations.

Firstly, two of the three treaty-bodies to which the United States reported recently noted the need
for coordinated implementation involving federal, state and local governments to fully implement the
treaties to which we are a party.® Key to addressing these concems is reestablishing an Executive
Interagency Working Group on Human Rights (TAWGHR) which would coordinate intra-branch human
rights efforts and serve as point of contact for inter-branch efforts, including the oversight matters within
the jurisdiction of this subcommittee. This working group is an important step in re-establishing the U.S.

® Consideration of Reports Submitted by States Parties Under Article 9 of the Convention, Concluding Observations
of the Commiittee on the Elimination of Racial Discrimination, United States of Amcrica, CERD/C/USA/CO/6 (8
May 2008) (rccommending that the United States not only “consider the establishment of an independent national
human rights institution in accordance with the Paris Principles,” but also “establish appropriate mechanisms to
ensurc a coordinatcd approach towards the implementation of the Convention at the federal, state and local levels™).
hitp//daccess-dds-ny.wn.ore/doc/UNDOC/GEN/GOS AL /8 2 PDEA084 1982 pdf?OpenBlement; Consideration of
Reports Submitted by Statcs Partics Under Article 40 of the Covenant, Concluding Obscrvations of the Human
Rights Committee, United States of America, CCPR/C/USA/CO/3/Rev.1 (18 December 2006) (cxpressing regret
“that only limited information was provided on the implementation of the Covenant at the State level™)
httpefdaceess-dds-ny.anorg/doc/UNDOC/GEN/GO0: 4396 P DEAGO64 53901 pdPOpenElement

7 As the CERD acknowledged, members of the Bush Administration admitted the federal government was “bound
to apply the Convention throughout its territory and to ensurc its cffective application at all levels, fedcral, state, and
local, regardless of the federal structure of its Government.” Consideration of Reports Submitted by States Parties
Under Article 9 of the Convention, Concluding Observations of the Committec on the Elimination of Racial
Discrimination, United States of America, CERD/C/USA/CO/6 (8 May 2008). htip://daccess-dids-
ny,un,org/doc/UNDOC/GEN/GOS8/419/82/PDF/GO84 1982 pdf?Openliiement; see also Consideration of Reports
Submitted by States Parties Under Article {9 of the Convention, Conelusions and recommendation of the
Committee against Torture, United States of America, CAT/C/USA/CO/2 (25 July 2006) (observing that the United
States “‘has a federal structure, but recalls that the United States of America is a singlc State under international law
and has the obligation to implement the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (“the Convention™) in full at the domestic level™). htip//daccess-dds-
ny.un.org/doc/UNDOC/GENGO6/4 32,25/ PDEGH643225 pd Y0peablement

# Consideration of Reports Submitted by States Parties Under Article 9 of the Convention, Concluding Observations
of the Committee on the Elimination of Racial Discrimination, United Statcs of Ameriea, CERD/C/USA/CO/6 (8
May 2008). (noting “that no independent national human rights institution established in accordance with the Paris
Principles (General Assembly resolution 48/134, annex) exists in the State party (art. 2)” and noting “with concern
the lack of appropriate and effective mechanisios to cnsure a coordinated approach towards the implementation of
the Convention at the federal, state and local levels™). hitp:/idaccess-dds-

Submitted by States Partics Under Articic 40 of the Covenant, Concluding Observations of the Human Rights
Committee, United States of America, CCPR/C/USA/CO/3/Rev.t (18 December 2006) (rcquesting that the United
Statcs “includc in its ncxt periodic report information...on the implementation of the Covenant as a whole, as well
as about the practical implementation of the Covenant, the difficulties encountered in this regard, and the
implementation of the Covenant at state lcvel™ and encouraging it “to provide more detailed information on the
adoption of effcctive mechanisms to ensure that new and existing legistation, at federal and at state level, is in
compliance with the Covenant, and about mechanisms adopted to ensure proper follow-up of thc Committee’s
concluding observations™). hitp://daceess-dds-

ny.un.org/doc/UNDOQC/GENGO PDEGO64ASY0 ] pdi?Openkiement;
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as a leader in human rights and respect for the rule of law, as well as ensuring that we abide by the same
human rights treaties that we expect other countries to follow. These reforms at the national level would
help to create a bettcr system of accountability around the United States” domestic and international
human rights obligations, as well as to coordinate and support state and local efforts to make human
rights real in the “small places...close to home,” to which Mrs. Roosevelt referred.

Secondly, in 2008 the CERD called on the U.S. government “to establish an independent national
human rights institution in accordance with the Paris Principles.” Key to addressing these concems is
creating a US Commission on Civil and Human Rights which would not only be an independent, non-
partisan national human rights institution, but also establish the credibility needed to fully engage in the
UN system because of the important role played by such a commission in terms of monitoring
compliance with human rights obligations. Expanding the Commission’s mandate will enhance its ability
to address contemporary civil and human rights matters and restore these issues to the prominence they
deserve.

Finally, all of the concerns about the enforcement and implementation issues raised in this
submission leave unaddressed the centrality of the struggle for racial justice to our country’s attempts to
overcome the constitutional compromise that made humanity contingent on race. This, however, is not
merely a matter of history. Indeed, “[d]espite the achievements of the civil rights movement and many
years of striving to achieve equal rights for all, racism still exists in our country and we continue to fight
it.”** For this reason, the Administration has declared itself “strongty committed to fighting racism and
discrimination, and acts of violence committed because of racial or ethnic hatred.”"! To this end,
promoting dignity, faimess, and opportunity for all at home must be central to U.S. efforts to transform
the rhetoric of human rights into a human rights reality. This is particularly true for those whose poverty,
gender, national origin, religion, age, immigration status, or disability makes them susceptible to the types

® Consideration of Reports Submitted by States Partics Under Article 9 of the Convention, Concluding Obscrvations
of the Committee on the Elimination of Ractal Discrimination, United Statcs of America, CERD/C/USA/CO/6 (8
May 2008). ™). hup:daccess-dds-ny.un.org/doc/UNDOQC/GTN/CGOS 4 1982/ PDF/GO84 1982, pd 2 OpenElement.

The Principles Relating to the Status and Functions of National Institutions for the Promotion and Protection of
Human Rights are commonly known as the “Paris Principles.” These principles require national human rights
institutions to have the following (a) a clearly defined and broad-based mandate, bascd on universal human rights
standards; (b) independence guaranteed by legistation or the constitution; (¢) autonomy from government; (d)
membership that broadly rcflects the socicty; (¢) adequate powers of investigation; and (f) sufficient resources. The
Paris Principles have been endorsed by the UN Commission on Human Rights (Resolution 1992/54 of 3 March
£992) and the UN General Assembly (Resolution 48/134 of 20 December £993, annex). They also form thc basis
for accreditation of national human rights institutions at the international level by the International Coordinating
Committce. This accreditation determines, inter alia, whether a national huan rights institution can participate in
the regular sessions of the United Nations Human Rights Council, to which the United States was elected earlier this
year. hupy//www2 ohchr org/english/law/parisprinciples hum Consequently, the people of the United States cannot
access all the possibic points of advocacy in the Human Rights Council around domestic human rights issues
beeause the United States has no national human rights institution. This abscnce will be felt in late 2010 when the
United States participatcs in its Universal Periodic Review, a Human Rights Council process that contemplates input
from both members of civil society and national human rights institutions.

Yyus. Department of State — Bureau of Democracy, Human Rights and Labor, U.S. Human Rights Commitments

and Pledges (Aprit 16, 2009). hup:/www.state gov/e/drbila s/ 20097121764 homn#

“[d
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of prejudice on which human rights violations are based. Far too often, these are the individuals whose
race renders them overrepresented among those whose rights not only are routinely violated but also lack
any clear remedy for their violation. As long as black and brown people are disproportionately poor,
incarcerated, uneducated, homeless, and sick, this country has an obligation to remedy, rather than to
explain, these obvious racial disparities. In this case, leading by example would require measures such as
a comprehensive action plan for ICERD implementation featuring meaningful multilateral, government
and civil society cooperation and consultation, as well as other legislation designed to put us on the path
to full compliance with both the letter and the spirit of the treaty.

We thank the Subcommiittee for joining the efforts of the Obama Administration and members of
civil society to write a new chapter in the American book of domestic human rights. We look forward to
making use of this congressional forum as we bridge the unnecessary divisions wrought by last century’s
Cold War and the ways in which this conflict tainted ideas that form the core beliefs of a country that
often finds itself unable to meet its own articulated aspirations. As we embark on the Twenty-First
Century, we are determined to redouble our efforts to assume the responsibilities of engagement. We also
understand the enormous challenge of working to ensure human rights are respected, protected and
fulfilled both at home and abroad. But, as Mrs. Roosevelt wamned, “[wlithout concerted citizen action to
uphold [human rights] close to home, we shall ook in vain for progress in the larger world.”"?  This is
the spirit in which we commit ourselves to advocate for the enforcement and the implementation of U.S.
human rights obligations.

"2 Eleanor Roosevelt af the presentation of “In Your Hands: A Guide for Community Action for the Tenth
Anniversary of the Universal Declaration of Human Rights” (March 27, 1958)
hitp:Awww udhr.orehistorviinyour.um
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# YOUTH

SENTENCING
December 14, 2009 .

The Honorable Dick Durbin

U.S. Senatc Committee on the tudiciary
Subcommittce on Human Rights and the Law
224 Dirksen Senate Office Building
Washington, DC 20510

ce: Senate Judiciary Committee’s Subcommittee on Human Rights and the Law
Dear Senator Durbin,

We commend you for holding a hearing about the U.S.’s obligations to
international human rights treaties. On behalf of the Campaign for the Fair
Sentencing of Youth, I’d likc to thank you for your leadership on this issuc. This
hearing is a crucial step toward ensuring that the human rights of all Americans,
particularly our children- a most vulnerable population- are protected here at
home.

The Campaign for the Fair Sentencing of Youth is composed of national and
state-based organizations, and individuals dedicated to ending the practice of
sentencing youth to life in prison without hope for release, We believe that youth
should be held accountable for their crimes in a way that reflects their age and
potential for growth. Punishment of youth should be focused on rehabilitation
and reintcgration into society.

We work in more than fifteen states around the country to research current
practices and advocate for fair, equitable sentencing of youth. Commendably,
eleven states cither forbid juvenile life without paroie (JLWOP) or presently
have no such juvenile offcnders that we know of serving that sentence. The
states that currently prohibit JLWOP are: Alaska, Colorado, Kansas, Kentucky,
and Oregon. The District of Columbia also forbids ILWOP. The states where
there are no people known to be serving JLWOP arc: Maine, New Jersey, New
Mexico, New York, Vermont, and West Virginia. The federal government also
sentences youth to LWOP-—there are currently at least 37 people serving
JLWOP in federal prison.

Notably, there are no other countries in the world that sentence youth to life
without the possibility of parole. International human rights law prohibits life
without parole sentences for those who commit their crimes before the age of 18,
a prohibition that is universally applied outside of the United States. The United
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Nations {(UN) Convention on the Rights of the Child (CRC) explicitly prohibits
life without parole sentences for youth. Last month Somalia announced its plan
to ratify the CRC, which will leave the United States as the only country a party
to the UN that has not yet ratified the treaty. Additionally, ILWOP violates or
drastically undermines at Icast three international treaties to which the United
States is a party: the International Covenant on Civil and Political Rights; the
Convention Agatnst Torlure and Other Cruel, Inhuman or Degrading Treatment
or Punishment; and the International Convention on the Elimination of All
Forms of Racial Discrimination. The international committees responsible for
monitoring compliance with these treaties have criticized the United States for its
continued use of JLWOP as a form of punishment.

Despite popular thinking, JLWOP is not reserved for only the most serious
crimes or the most violent criminals. The majority of people serving JLWOP
were first-lime offenders. One-quarter of them were convicted of “felony
murder,” which means they werc participants in an underlying crime, which
resulted in death. In other words, while these youth may have intended to
commit some crime ([or instance, robbing a store), they did not intend for
anyone to be killed. Others sentenced to life without parole were convicted of
cnimes on a theory of accountability, which means that they were not the actual
perpetrators of the crime.

The Supreme Court heard arguments last month in two Eighth Amendment
challenges to JLWOP sentences. The cases, Joe Harris Sullivan v. Florida and
Terrance Jamar Graham v. Florida, are striking examples of just how wrong-
headed this law is. They highlight the fact that action is needed so that all 2,574
of these youth cases can be reviewed.

The United States 1s out of step with the rest of the world in its practice of
sentencing youth to die in prison. This overly-harsh and unnecessary practice
strips youth of hope and the opportunity to rehabilitation- a human right. In
order to come into compliance with its treaty obligations, the U.S, must reform
federal and state sentencing laws to ensure that they acknowledge the critical
difference between youth and adults, and impose an age-appropriate sanction
that recognizes a young person’s potential for growth and reform.

cc: Senate Judiciary Committee’s Subcommittee on Human Rights and the Law
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STATEMENT OF THE
CENTER FOR JUSTICE AND INTERNATIONAL LAW ON
U.S. compriance with THE OAS CHARTER AND THE

American DecLaraTion ofF THE Riguts anp Duties oF Man

Senate Judiciary Committee
Subcommittee on Human Rights and the Law
“The Law of the Land: U.S. Implementation of Human Rights
Treaties”
December 16, 2009

1. Introductio

Chairman Durbin, Ranking Member Coburn, and Members of the
Subcommittee, it is a privilege to submit this written statement on
behalf of the Center for Justice and International Law (CEJIL). We
greatly value the Subcommittee’s interest in the important issue of U.S.
implementation of human rights treaties, and we are grateful for this
opportunity to provide observations on the United States’ compliance
with its obligations under the Charter of the Organization of American
States (“OAS Charter”) and the American Declaration of the Rights and
Duties of Man (“American Declaration”).

CEJIL is a regional organization dedicated to the defense and
promotion of human rights, whose principal objective is to ensure the
full implementation of international human rights norms in the Member
States of the OAS, through the effective use of the Inter-American
System for the Protection and Promotion of Human Rights (“Inter-
American System” or “System”).

CEJIL currently represents more than 12,000 victims of human rights
violations before the Inter-American System, in conjunction with
attorneys, nongovernmental organizations, and other human rights
defense organizations throughout the Americas.!  Furthermore,
through its program to strengthen the Inter-American System, CEJIL

* For more information, see the CEJiL Activities Report 2006/2007 at www.cejil.org.
Between 2006 and 2007, CEJIL, through its legal defense program, represented
victims in 10 of the 31 contentious cases ruled on by the Inter-American Court of
Human Rights. In 2006 and 2007, CEJIL represented victims in 173 cases before
the Inter-American Commission on Human Rights, or 13.8% of all active cases
before the Commission in 2007.

CEJIL

Centro por fa Justicia
y ¢l Deracho Internacionat

Center for Justice
and Internationat Law

Centro pela Justica
e 0 Diresto iternacionat

Centre pour la Justice

* et le Droit International

«.. Pernonton Kowantok
3 - Wacpe Yuwanin Pataset

WASHINGTON DC
1630 Conaecticut Ave, NW
Suite 401, Washington, DC
20069-1053 Estados Unidos
Tel +1.202.319.3000

Fax +1.202.319.3019
washingron@cejil.org

SAN JOSE

Apartado postal 441-2010
San fosé. Costa Rica
Tel+506.280.7473

Fax +506.280.5280

mesoamerica@cejil.org

RIO DE JANEIRO
Franklin Roosvelt 194
Sala 906, CEP 20021-120
Rio de Janeiro. RJ. Brasil
Tel +55.21.2533.1660
Fax +55.21.2517.3280
brasil@cejil.org
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Av. Pueyrredén $10, 6° A
CHI32ABS

Ciudad Autdnoma

de Buenos Aires, Argentina
Tel/Fax +54.11.5031.2331
sur@cejil.org

www.cejil.org
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has launched a variety of initiatives within the framework of the OAS,
the Inter-American Commission and the Inter-American Court of
Human Rights, with a view to ensuring greater protection for human
rights in the hemisphere. To this end, CEJIL has published studies on
topics associated with strengthening the System, including compliance
with the decisions of the Commission and the Court.?

We believe that the United States’ compliance with its human rights
treaty obligations is critically important for the U.S., its citizens and
residents, and the world. Even in strong democracies with a
longstanding commitment to the rule of law, human rights treaties
serve to safeguard fundamental rights. All Americans benefit,
therefore, when the U.S. commits itself to upholding certain basic
standards of human dignity, and then takes concrete steps to meet
these commitments.

Just as importantly, the United States sends a powerful message to
the world when it assumes human rights treaty obligations and
subjects itself to international scrutiny. The United States’ historical
role as a leader in the development of human rights law cannot be
questioned; increasingly, however, its continuing leadership on human
rights issues must be earned. This is especially so in the Americas,
where almost all countries are democratic and many have subjected
themselves to the full range of human rights treaties and mechanisms
offered by the Inter-American human rights system. In this context, the
U.S.’s ability to speak forcefully about backsliding on human rights and
democracy in the hemisphere has been eroded in recent years, as
neighboring countries—particularly in Latin America—challenge the
United States’ legitimacy to raise human rights concerns on the ground
that the U.S. refuses to hold itself to the same standards that it uses to
measure others.

The comments that follow offer just an introductory glimpse into some
of the issues surrounding U.S. implementation of the OAS Charter and
the American Declaration. We hope that they will nonetheless prove
useful to the Subcommittee as it begins to study the current state of
U.S. implementation of international human rights treaties. We again
commend the Subcommittee for this initiative, and look forward to
future opportunities to discuss the United States’ obligations vis-a-vis
the Inter-American human rights system.

* See CEJIL, Implementacién de las Decisiones del Sistema Interamericano de
Derechos Humanos: Jurisprudencia, Normativa y Experiencias Nacionales (2007);
Michael Camilleri and Viviana Krsticevic. “Making International Law Stick: Reflections
on Compliance with Judgments in the inter-American Human Rights System”, in
Derechos Humanos, Relaciones Internacionales y Globalizacion (2nd edition),
(forthcoming).
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l1. Background: the United States and the Inter-American human rights
system

The United States is a founding member of the Organization of
American States. The OAS, in turn, establishes the protection of
human rights as one of its founding principles. The 1948 OAS Charter,
ratified by the United States in 1951, prociaims in its preamble that “the
true significance of American solidarity and good neighborliness can
only mean the consolidation on this continent, within the framework of
democratic institutions, of a system of individual liberty and social justice
based on respect for the essential rights of man.” Several provisions of
the OAS Charter mention fundamental rights, but it was left to the
American Declaration of the Rights and Duties of Man to enumerate and
define these rights.> The Charter also announced the creation of an
Inter-American Commission on Human Rights*.

The American Declaration, adopted at the OAS’ birth in 1948, is not
itself a treaty, but it has been understood to embody the human rights
obligations that States accept upon ratifying the OAS Charter®, Over
time, the Inter-American human rights system has evolved to include not
only the Inter-American Commission but also an Inter-American Court of
Human Rights. In addition, in 1969 the American Convention on Human
Rights (*American Convention”) was adopted by the OAS, and it has
since been ratified by 25 Member States. The United States, of course,
has signed but not ratified the American Convention, and it has not
accepted the jurisdiction of the Inter-American Court. Nonetheless, the
Inter-American Court has ruled in an advisory opinion that by virtue of
the treaty obligations contained in the OAS Charter, the American
Declaration constitutes a source of binding international obligations for
all OAS Member States, including the U.S.° Furthermore, the Inter-
American Commission is authorized by the Charter and its Statute to
issue binding interpretations of the American Declaration.’

3 See /A Court H.R,, Interpretation of the American Declaration of the Rights and
Duties of Man within the Framework of Article 64 of the American Convention on
Human Rights. Advisory Opinion OC-10/89 of July 14,1989. Series A No. 10, para.
39.

4 OAS Charter, art. 106.
5 See id.

& See /A Court H.R., Interpretation of the American Declaration of the Rights and
Duties of Man within the Framework of Article 84 of the American Convention on
Human Rights. Advisory Opinion OC-10/89 of July 14,1989. Series A No. 10, para.
45,

” Seeid., para. 41.
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Notwithstanding this background, the United States government has
consistently refused to accept the American Declaration as a source of
binding international legal obligations. Instead, the U.S. maintains that
with regard to non-states parties to the American Convention, the Inter-
American  Commission is limited to issuing non-binding
‘recommendations” in response to individual petitions claiming violations
of the Declaration.® Furthermore, the U.S. refuses to recognize the
Commission’s authority to request precautionary measures (injunctive
relief) of non-parties to the Convention®. The United States generally
engages with proceedings before the Commission (albeit superficially so
at times), responding to briefs and requests for information, and
appearing at hearings. There remains, however, a legal controversy of
great significance underlying the United States’ relationship with the
Inter-American  human rights system.  While the Inter-American
Commission and Court interpret the OAS Charter as providing a treaty
basis for issuing binding interpretations of the United States’ human
rights obligations under the American Declaration, the U.S. denies that
such authority exists (this position has not changed under the Obama
Administration). Unless and until the U.S. ratifies the American
Convention—a step that we urge the Senate to seriously consider—this
problem of interpretation will continue to constitute a fundamental
obstacle to U.S. compliance with the OAS Charter and the American
Declaration.

Finally, it is worth noting that, despite the aforementioned jurisdictional
controversy, U.S. citizens continue to appeal to the inter-American
Commission in significant numbers. Between 2004 and 2008, for
example, 369 individual petitions were presented before Inter-
American Commission against the United States." Only a handful of
Latin American countries, all of which have ratified the American
Convention and accepted the jurisdiction of the Court, had more
individual petitions during this time.

. U.S. compliance with decisions of the Inter-American Commission

on Human Rights

As mentioned, every year the Inter-American Commission continues to
receive and process dozens of individual petitions alleging violations of
the American Declaration by the United States government. When it
deems necessary, the Commission aiso requests that the United
States adopt precautionary measures to protect the rights of
individuals from imminent harm. The U.S. government, represented by

8 See IACHR, Report No. 63/08, para. 41; Report No. 52/02, para. 92.
9 Seeid.
' See IACHR Annual Reports, 2004-2008.
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the State Department and other federal agencies, generally
participates in these proceedings, though its responses to
precautionary measures requests are generally procedural in nature
(i.e. denying the Commission’s authority to request that the United
States adopt such measures).

Notwithstanding the number of petitions filed against the United States,
the Commission has reached a merits decision (the final decision of
the Commission in contentious cases presented before it) in relatively
few of these cases. The Commission is currently monitoring U.S.
compliance with 13 merits decisions issued since 2000. Of these, ten
are death penalty cases, while the other three concern, respectively,
the detention of Mariel Cubans, voting rights in the District of
Colombia, and indigenous property rights. According to the
Commission’s latest review, the U.S. has failed to comply in four of the
13 cases, it has partially complied in eight of the cases, and it has fully
complied in just one case." These figures are somewhat misleading,
however, insofar as they suggest a greater willingness to comply with
Commission judgments than actually exists. Indeed, when the
Commission issues a decision against the United States, the U.S.
government’s customary response is to issue a statement expressing
that it disagrees with and declines the Commission’s
recommendations. 2

In cases where the Commission has deemed the U.S. to be in partial
or full compliance with Commission recommendations, compliance has
sometimes occurred in spite of—rather than because of—the actions
of the executive branch. The only recent case in which the U.S. has
fully complied with the Commission’'s recommendations, the 2002
Miguel Domingues decision, is a case in point. The Commission
recommended that the U.S. commute the sentence of Mr. Domingues,
who had been sentenced to death for two homicides that occurred
when he was 16 years old.”® The Commission further recommended
that the United States “review its laws, procedures and practices to
ensure that capital punishment is not imposed upon persons who, at
the time their crime was committed, were under 18 years of age.”"
The initial response of the U.S. government was to state that it did not
accept the Commission’s conclusions and recommendations, and to
ask that the merits decision be “withdrawn.”®* Subsequently, however,
the United States Supreme Court ruled in Roper v. Simmons that the

" See IACHR 2008 Annual Report.

2 See, e.g., IACHR, Report No. 63/08, para. 98; Report No. 91/05, para. 95.
® JACHR, Report No. 62/02, para. 113.

“d.

" Id., para. 90.
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juvenile death penalty violated the Eighth Amendment of the
Constitution; this decision had the practical effect of bringing the U.S.
into compliance with both of the Commission’s recommendations in the
Miguel Domingues case.”™ In addition, the Roper decision brought the
U.S. into partial compliance with four other Commission judgments in
similar juvenile death penalty cases.”

The remaining cases in which the U.S. has achieved “partial
compliance” are death penalty cases in which the Commission found,
inter alia, that the U.S. had failed to adequately guarantee the
defendant’s right to consular assistance. Here, however, the executive
branch does appear to have made some effort to comply with one of
the Commission’s recommendations, namely that the U.S. “ensure that
foreign nationals who are arrested or committed to prison or to custody
pending trial or are detained in any other manner in the United States
are informed without delay of their right to consular assistance.”®
While conveying its disagreement with the Commission’s decision (as
is its custom), the U.S. government has nevertheless in these cases
expressed that it “takes its obligations under the Vienna Convention
regarding consular notification and access very seriously.”"
Subsequently, the U.S. has informed the Commission that the State
Department has carried out an “aggressive program of awareness”,
distributing training materials and conducting 350 seminars on the right
to consuiar assistance throughout the United States.® The
Commission considered these actions sufficient to bring the U.S. into
partial compliance in a series of cases where consular assistance
rights had been violated.** Still, the U.S. has shown little if any
willingness to provide redress for the individual violations of consular
assistance rights detected by the Commission.

Though a full analysis of U.S. compliance with precautionary measures
is beyond the scope of this statement, it is worth mentioning that many
of the most egregious examples of U.S. non-compliance with
Commission decisions have occurred when the United States
executed a death row inmate in defiance of a request to suspend the
execution pending resolution of the inmate’'s case before the
Commission. The Commission has understandably reacted with great

6 See IACHR 2008 Annual Report, ch. 3, paras. 707-710.

7 IACHR reports No. 97/03, No. 100/03, No. 101/03, and No. 25/05.
® See, e.g., IACHR, Report No. 99/03, para. 72.

® See, e.g., IACHR, Report No. 52/02, para. 95.

2 See IACHR 2008 Annual Report, para. 730.

2' JACHR Reports No. 52/02, No. 99/03, No. 1/05, and No. 91/05.
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frustration on the occasions that this has occurred,® publicly
denouncing the decision to proceed with execution in the following
terms:

The failure of a Member State of the Organization of American States,
including the United States, to preserve a condemned prisoner's life
pending review of his or her petition [to the Commission] contravenes
its international legal obligations by undermining the effectiveness of
the Commission's procedures, depriving condemned persons of their
right to petition before the Inter-American Human Rights System, and
resulting in serious and irreparable harm to a petitioner's most
fundamental right, the right to life.”

In at least one of these cases, that of Mexican citizen José Ernesto
Medellin, the U.S. did at least make an effort to communicate the
precautionary measures request to the relevant authorities. On June
23, 2008, the then-U.S. Permanent Representative to the OAS
forwarded the precautionary measures request to the governor of
Texas, the attorney general of Texas, and the presiding officer of the
Texas Board of Pardons and Paroles. Nevertheless, the state of
Texas executed Mr. Medellin on August 5, 2008, highlighting the
challenge that federalism can pose even in those rare cases where the
executive branch is inclined to comply with a decision by the inter-
American Commission.*

V. Conclusions and Recommendations

This brief statement has aimed to provide the Subcommittee a
snapshot of the issues, challenges and trends with regard to U.S.
implementation of its obligations under the OAS Charter and the
American Declaration of the Rights and Duties of Man. As described,
significant levels of non-compliance exist with respect to decisions by
the Inter-American Commission regarding the United States. Even
when compliance has been partially or fully achieved, it has often been
a result of a fortuitous judicial decision rather than a genuine concern
with compliance on the part of the executive branch of the U.S.
government. Indeed, the State Department consistently expresses its
disagreement with the Commission whenever an unfavorable judgment

2 See IACHR, Press Releases No. 22/06, 33/08, and 35/08.
ZJACHR, Press Release No. 35/08.

* For a more complete discussion of the Medellin case and the related litigation
before the Supreme Court and the international Court of Justice, see related
statement to the Subcommitiee on the Avena judgment by Professor Sandra
Babcock and others.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00138 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.101



VerDate Nov 24 2008

131

is issued, while also reminding the Commission that it considers the
body’s recommendations non-binding.

Against this backdrop, the U.S. Congress can and should take a series
of steps to facilitate compliance with the United States’ Inter-American
human rights treaty obligations:

= The Subcommittee on Human Rights and the Law should
continue holding hearings on the implementation of human
rights treaties in the U.S.; one of these hearings should be
dedicated to examining the U.S." implementation of the OAS
Charter and the American Declaration.

« Congress should encourage the State Department to
reconsider its stance regarding the Inter-American
Commission’s authority to issue binding recommendations in
cases and/or precautionary measures proceedings invoiving
the United States. Whether or not such reconsideration
eventually occurs, the legislature should urge the State
Department to create a permanent treaty implementation
mechanism that evaluates the validity and viability of all
recommendations issued by the Commission and other
international human rights bodies,? thus ceasing the practice of
simply dismissing the Commission’s recommendations as a
matter of routine. This treaty implementation mechanism would
also communicate Commission recommendations to the

- relevant state and local authorities, as well as coordinate efforts
to comply with recommendations that lie within the exclusive
purview of the executive branch of the federal government.

» Congress should monitor Commission decisions, which
sometimes order legislative reforms, and move independently
to enact the required reforms.

« The Senate should seriously consider ratifying the American
Convention on Human Rights, a human nrghts treaty
substantially similar to the International Covenant on Civil and
Political Rights, to which the U.S. is already a party. Ratifying
the American Convention would remove the ambiguity
surrounding the status of U.S. legal obligations in the Inter-
American system, and reaffirm the United States’ continued
leadership on issues of human rights and democracy in the

% For a discussion of similar mechanisms in other Member States of the OAS, see
Viviana Krsticevic, “Reflexiones sobre la ejecucion de sentencias de las decisiones
del sistema interamericano de proteccidon de derechos humanos,” in CEJIL,
Implementacion de las Decisiones del Sistema Interamericano de Derechos
Humanos: Jurisprudencia, Normativa y Experiencias Nacionales (2007).

8
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Americas. It is also worth recalling that ratification of the
American Convention does not automatically subject a country
to the jurisdiction of the Inter-American Court, and that
concerns regarding specific provisions of the Convention could
be addressed through an appropriate set of reservations,
understandings and declarations.

Respectfully submitted,

|’

Viviana Krsticevic
Executive Director

Michael J. Camilleri
Senior Staff Attorney
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CENTER

FOR_
REPRODUCTIVE

RIGHTS

Written Statement of the Center for Reproductive Rights
Submitted to the United States Senate Judiciary Committee
Subcommittee on Human Rights and the Law

For December 16, 2009 Hearing on;
“The Law of the Land: U.S Implementation of Human Rights Treaties”

The Center for Reproductive Rights (the Center) welcomes the opportunity to submit testimony
1o the Senate Judiciary Subcommitiee on Human Rights and Law for this historic hearing on
LS. treaty implememation. We applaud the Subcommittec for holding this hearing and
recognizing the importance of promoting respect for human rights in the United States and for
encouraging compliance with our obligations under international human rights treatics.

The Center is a global human rights organization that uses constitutional and intemational law ta
promete women's equality by establishing access o reproductive health care and control over
reproductive health decisions as fundamental rights that all governments around the world must
respect, protect and fulfill.

Reproductive rights include a woman's right to make fundamental decisions about her life and
family, to access the reproductive health services necessary to protect her health, and to decide
whether and when to have children. Reproductive rights are based on a number of fundamental
human rights, including the rights to health, life, equality, information, education and privacy, as
well as freedom from discrimination and torture and cruel and degrading treatment. Many of
these rights are reflected in, and protected by, the three human nghts treatics ratified by the
United States: the International Covenant on Civil and Political Rights, the International
Convention on the Elimination of All Forms of Racial Diserimination and the Convention
Agamst Torfure.

Our statement discusses three ways in which the LLS. can improve human rights implementation
within its borders. First, the U.S, has already undergone UN reviews for its comphance with the
three human rights treatics it has ratified. The federal government should 1ake steps to address
and implement the recommendations from thesc reviews. Our statement focuses on specific
recommendations concerning reproductive rights and health, Second, to ensure ongoing
compliance with its human rights obligations, the U.S. should adopt meaningful monitoring and
implementation structures. Third, the U.S. should ratify human rights treaties, including the
Convention on the Elimination of Discrimination Against Women (CEDAW).

Implementation of UN Recommendations

The U.S. should take steps to address racial disparities in reproductive health

wwweproductivernights org
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Many barricrs cxist for women of color secking access to essential preventative services such as
contraception and prenatal carc. A disproportionate number of women of color lack health
insurance and are confronted with multiple obstacles in accessing publicly funded health
programs, such as eligibility bars and linguistic and cultural barriers to care. Consequently,
preventable reproductive health disparitics continuc to be prevalent in communities of color as a
whole, and specifically in women of color.

Despite the highest per capita expenditurc on health care in the world, the U.S. has significantly
poorer sexual and reproductive hcalth indicators than other western developed countries. Racial
disparitics help to explain why these rates are so high. For the past five decades, African
American womcn have been dying in childbirth at a rate four times that of white women. A
disproportionatc number of women of color have incomes below the federal poverty level and
lack hcalth insurance or meaningful access o publicly funded health programs, forcing many
women of color to forgo prenatal care. Moreover, HIV/AIDS has reached epidemic proportions
among women of color, who have the fastest growing infection rate of any population. African
American women are 23 times more likely than white women to contract HIV/AIDS, and
HIV/AIDS is the number one causc of death for African Amcrican women aged 25-34. Finally,
women of color face a combination of inadequate sex education in the U.S. and barmers to
accessing contraception, leading to disproportionate rates of unintended pregnancy, particularly
among tcenage women of color.

The International Convention on the Elimination of Al Forms of Racial Discrimination (ICERD)
obligates ratifying countries to take positive steps to address and climinate racial disparities in
health care.' Upon review of U.S. implementation of ICERD in Fcbruary 2008, the UN
Committce on the Elimination of Racial Discrimination (CERD Committec) expressed concern
about persistent disparities in rcproductive and sexual health. In particular, the CERD
Commitlce stated:

wide racial disparities continue to cxist in the field of sexual and reproductive health,
particularly with regard to high maternal and infant mortality rates among women and
children belonging to racial, cthnic and national minorities, especially African
Americans, high incidence of unintended pregnancies and greater abortion rates affecting
African 2Amcrican women, and growing disparities in HIV infection rates for minority
women.

The Committce recommended that the U.S. take affirmative steps to improve access to
contraception, preventative services such as family planning and prenatal care and
comprehensive sexuality education.

We urge the federal government to ensure that reproductive health services are adequately
covered by the new federal hcalth care reform legislation and that barricrs to Medicaid and
proposed restrictions on participation in health care exchanges that disproportionately impact

! International Convention on the Elimination of All Forms of Racial Discrimination, 660 UN.T.S. 195 (entered
into force Jan. 4, 1969) ants. 2, S(e)(iv).

? Concluding Observations of the Committee on the Elimination of Racial Discrimination: United States, 72"
Sess..1853-1854", 1870"™ mtg., para. 33 , U.N. Doc. CERD/C/USA/CO/6 (2008).
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women of color, including the five year bar on Medicaid for recent immigrants and the citizen
documentation requirements under the Deficit Reduction Act, be eliminated. Because of the
disproportionatc impact that the Hyde Amendment has on poor women of color, we urge
Congress to repeal the Hyde restrictions on Medicaid funding for abortions.

The U.S. should eliminate shackling of pregnant incarcerated women

The use of shackles to restrain pregnant women during the birthing process is a barbaric practice
that needlessly inflicts excruciating pain and humiliation. In many U.S. prisons, jails, and
detention centers, pregnant women are routinely restrained by their ankles or their wrists when
transported for prenatal medical appointments or go to the hospital for delivery, regardless of
whether or not they posc a “flight risk.” Pregnant women often remain shackied during labor,
delivery, and the post-delivery recovcry period, for hours or even days, despite the fact that this
practice poses serious, long-term, and otherwise avoidable health risks for the woman and the
fetus. In October 2008, the Federal Burcau of Prisons adopted a policy barring the shackling of
pregnant inmates in fedcral prisons in all but the most extreme circumstances; however, the vast
majority of women in prison in thc U.S. arc in state custody. Only five states have enacted
legislation restricting the use of shackles during labor and delivery, and there is evidence that
even where statutory prohibitions exist, women continue to be shackled during labor and
delivery.

The practice of shackling pregnant inmates during the birthing process is prohibited as cruel,
inhuman, or degrading treatment by two major intcrnational human rights treaties ratified by the
U.S., the Convention Against Torture and Other Crucl, Inhuman or Degrading Treatment or
Punishment (Torture Convention) and the International Covenant on Civil and Political Rights
(the ICCPR). In 2006, following a review of U.S. implementation of the Torture Convention, the
UN Committee Against Torture expressed concern that the Unitcd Statcs was not in compliance
with the treaty because some of its jurisdictions had yet to abolish the practice of shackling
incarcerated pregnant women during the birthing process.” Thesc concerns were echoed by the
UN Human Rights Committce, which recommended that the United States “prohibit the
shacklin; of detained women during childbirth™ in order to comc into compliance with the
ICCPR.” Further, several courts have held that shackling also violates the Eighth Amendment’s
prohibition on cruel and unusual punishment,5

We commend recent fegislation in this area, including the recent passage of a New York law
prohibiting shackling of incarceratcd women during transport and during labor and delivery. We
urge the Senate to adopt all appropriate mcasures to ensurc that women in detention arc trcated in
conformity with our obligations under international human rights law by ensuring compliance
with federal policies prohibiting the shackling of pregnant women in federal facilities and by

3 See Conclusions and Recommendations of the Committee Against Torture: United States of America, 36" Scss.,
702-705" mtg., para. 33 U.N. Doc. CAT/C/USA/CO/2 (2006).

4 See Concluding Observations of the Human Rights Committee: United States of America, 87" Sess., 2395™ mig.,
para. 33, UN. Doc. CCPR/C/USA/CO/3/Rev. | (2006).

> Nelson v. Norris, 583 F.3d 522, 534 (8th Cir. 2009) {finding that by shackling an incarcerated woman during labor,
the officer violated her clearly established Eighth Amendment rights); Women Prisoners of D.C. Dept. of Corr. v.
District of Columbia, 877 F. Supp. 634, 668-69 (D.D.C. 1994) madified on other grounds, 889 F. Supp. 659 (D.D.C.
1995} (holding that while a woman is in labor, shackling is inhumane and violates her constitutional rights).
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encouraging states to abolish the practice of shackling pregnant women during the birthing
process.

The US should adopt meaningful implementation structures

In addition to addressing spccific rccommendations to improve its treaty compliance, the U.S.
must create meaningful human rights implementation and monitoring structures to cnsure
ongoing compliance with its human rights obligations. During United Nations revicws for
compliance with human rights trcatics ratificd by the United States, the lack of an effectivc
human rights infrastructure has been criticized. In February 2008, the ICERD Committee
expressed “concern [with] the lack of appropriate and effective mechanisms to ensurc a co-
ordinate6d approach towards the implementation of the Convention at the federal, state and local
fevels.”

The Center joins with other domestic civil and human rights organizations calling for (1) the
creation of an inter-agency working group for human rights implementation to scrve as a focal
point to ensure coordination of all federal agencies and departments around human rights
compliance and implementation of our human rights obligations, (2) transformation of the U.S.
Civil Rights Commission to the U.S. Commission on Civil and Human Rights to monitor and
investigate human rights abuses and (3) federal coordination and support for statc and local
human rights agencics to undertake implementation of treaty obligations at the subnational level.

We also encourage Congress to actively engage with other branches of government to ensure that
treaties are being properly implemented. Congress should consider conducting oversight
hearings in which the administration can report back on its participation in the Universal Periodic
Review process and UN treaty body reviews, including cfforts to engage a broad range of
communities and stakeholders and steps undertaken to implement UN rccommendations coming
out of thesc processes.

The US should ratify CEDAW and other human rights treaties

By joining the UN Human Rights Council and signing the International Convention on the
Rights of Persons with Disabilities, the Obama Administration has signaled its intent for the U.S.
to regain its rightful place as a global human rights leader. As part of its commitments and
pledges in support of its candidacy for membership to the United Nations Human Rights
Council, the Obama Administration stated its commitment to work with the legislative branch to
ratify CEDAW.” Given the U.S.’s comparatively low rate of human rights treaty ratification, it
is important that the U.S. take concrete steps to make good on its commitment to more
meaningful engagement with the international human rights community. As we near the 15"
anniversary of the Beijing Declaration and Program of Action, ratification of CEDAW would be
an important place to start.

6 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United States, 72™
Sess.,1853-1854", (870" mtg., para. {3, UN. Doc. CERD/C/USA/CO/6 (2008). .

7 Burcau of International Organization Affairs, U.S. Human Rights Commitments and Pledges: Produced in Support
of the United States Candidacy For Membership in the UN Human Rights Cowncil (April 27, 2009, ar
http://www.state.gov/documents/organization/ 1 22476.pdf.
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The U.S. is currently one of only a handful of countrics that have failed to ratify CEDAW.
Treaty ratification would have a significant impact on the protection of the human rights of
womcn both at home and abroad. Engaging in periodic reviews of U.S. compliance with
CEDAW would provide an opportunity for U.S. officials to participate in a constructive dialogue
with international experts on women’s human rights, identifying areas for improvement and
sharing best practices. Further, ratifying the treaty will give the U.S. greater legitimacy to
combat violations of the human rights of women worldwide. Participation in CEDAW, and the
ability to nominate members of the UN Committee that oversecs compliance with it, would also
give the U.S. an opportunity to cnsure that the intcrnational community takes the human rights of
women scriously.

We urge the Senate to work with the Obama administration towards the ratification of CEDAW
in 2010.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00145 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.108



138

€enter for the Human Rights of Users and Survivors of Psychiatry

44 Pa| MCR PONd Rd.
CHESTCRTOWN, N 12817 @S
WWW.CHRUSP.ORG

Center for the Human Rights of Users and Survivors of Psychiatry

Submission to:

The Law of the Land: U.S. Implementation of Human Rights Treaties
Hearing Before the Senate Judiciary Subcommittee on Human Rights and
the Law

December 16, 2009

The Center for the Human Rights of Users and Survivors of Psychiatry makes
the following recommendations for U.S. implementation of human rights treaty
obligations.

I. General recommendations

1. The proposals for a revived Inter-Agency Working Group on Human
Rights, and for legislation converting the U.S. Civil Rights Commission to
a U.S. Civil and Human Rights Commission, should be implemented.
These complementary mechanisms will allow for federal-state cooperation
and for creation of national policy focused on human rights, and will raise
the profile of human rights as an issue for ordinary Americans.

2. These and other mechanisms dealing with human rights implementation
must provide for participation of civil society, particutarly for the
participation of groups and individuals whose human rights are affected on
any given issue. Participation in political processes dealing with human
rights implementation is itself a human right (ICCPR Article 25; OHCHR
Summary of the Draft Guidelines on a Human Rights Approach to Poverty
Reduction, paragraph 16).

3. The U.S. must enact legislation to fulfill its treaty obligations, where
legislation is required by the treaty itself or as a consequence of the non-
seif-executing declaration. Where human rights obligations require
legislation or repeal of legislation by states, the federal government should
exercise its constitutional powers to promote the required state action.

4. The U.S. should adopt the highest human rights standards advanced by
the United Nations, including those contained in General Comments and
Concluding Observations by treaty bodies, recommendations by Special
Procedures mandate holders, and guidelines issued by the Office of the
High Commissioner for Human Rights. Human rights standards continue
to evolve in a collaborative process involving states, individuals whose
rights are affected, and experts. The United States should weicome and
participate constructively in the evolution of these standards.
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5. Implementation of existing obligations cannot be divorced from treaty
ratification. Thematic treaties, such as the Convention on the Rights of
Persons with Disabilities, raise the level of commitment to human rights in
areas where binding obligations may otherwise be unclear. in the case of
the International Covenant on Economic, Social and Cultural Rights,
ratification will complete the acceptance of binding obligations in all areas
covered by the Universal Declaration of Human Rights.

Il. Specific recommendations

The Center for the Human Rights of Users and Survivors of Psychiatry makes
the following recommendations related to the rights of people with psychiatric
disabilities.

1. The United States should incorporate into domestic law and policy the
standards articulated by the United Nations Special Rapporteur on Torture
in relation to torture and persons with disabilities, in his report of July 28,
2008 (U.N. Doc. A/63/175). In particular, the United States should adopt
the Rapporteur’s standards prohibiting medical treatments of an intrusive
and irreversible nature, when lacking a therapeutic purpose or aimed at
correcting or alleviating a disability, without free and informed consent of
the person concerned (paragraph 47). The Rapporteur considers
treatments such as psychosurgery, electroshock and the administration of
mind-altering drugs inciuding neuroleptics, to be instances of intrusive and
irreversible treatments aimed at correcting or alleviating a disability
(paragraph 40, see also paragraphs 57, 59, 61-63). Such practices
without free and informed consent may amount to torture and ili-treatment.
The Rapporteur also addresses poor conditions of detention, restraint and
seclusion, medical experimentation, compulsory abortion and sterilization,
involuntary commitment to psychiatric institutions, and violence in the
private sphere, including sexual violence, as practices that may constitute
torture or ill-treatment.

2. The report on torture and persons with disabilities has been discussed by
the Committee against Torture (in a public meeting on November 17,
2009), which may adopt a similar approach in monitoring obligations under
that treaty, to which the United States is a party.

3. Incorporating the standards of the Special Rapporteur into U.S. law would
entail:

¢ Prohibiting compuisory mental health treatment
« Ensuring that people with psychiatric disabilities retain the right to
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exercise self-determination at all times, and are provided with
support needed to do so

¢ Providing a wide range of recovery-oriented options for mental
heaith services, including peer support

4. Since mental health treatment, and decision-making in health care, are
primarily regulated at the state level, the federal government must involve
states in a collaborative effort to implement the human right of people with
psychiatric disabilities to be free from torture and ill-treatment. Federal
and state governments, including agencies responsible for civil and
human rights, disability and mental health, will need to work collaboratively
with legislatures, in partnership with people with psychiatric disabilities, to
develop appropriate measures, including the repeal or modification of
legislation, in line with their human rights obligations.

5. Ratification of the Convention on the Rights of Persons with Disabilities
would provide additionai guidance and support to implementation of U.S.
obligations to prevent torture and ili-treatment of people with disabilities.
The CRPD obligations to conduct awareness-raising campaigns (Article
8), and to closely consult with persons with disabilities and their
representative organizations on matters concerning them (Article 4.3), for
example, make good sense for the initiatives that will be needed to
conform U.S. law and policy to current human rights requirements in
relation to the rights of people with psychiatric disabilities.

6. It should be noted that the new approach based on non-discrimination,
autonomy and respect for diversity, is replacing earlier non-binding
standards that permitted compulsory mental health treatment, such as the
Principles for the Protection of Persons with Mental lliness and for the
Improvement of Mental Heaith Care (U.N. Doc. A/RES/41/119) in the work
of United Nations agencies, treaty bodies and independent experts,
including the Special Rapporteur on Torture (see paragraph 44 of his
report).

7. The Office of the High Commissioner for Human Rights issued an
Information Note on Detention and Persons with Disabilities for Dignity
and Justice for Detainees Week, October 6-12, 2008, stating that
obligations under the Universal Declaration of Human Rights and the
ICCPR, as well as the CRPD, prohibit the deprivation of liberty on the
basis of disability, saying that people with disabilities can only be lawfully
deprived of their liberty for the reasons, and in accordance with the
procedures, that are applicable to others in the same jurisdiction. OHCHR
thus joins the Special Rapporteur on Torture in treating involuntary
psychiatric commitment as a human rights violation.
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Hi. Conclusion

1.

The rights of people with psychiatric disabilities have been both neglected
and addressed in incomplete ways that still allowed a great deal of abuse
to continue. in this submission, the Center for the Human Rights of Users
and Survivors of Psychiatry has addressed recent changes in the evolving
understanding of international human rights obligations that are especially
relevant to this constituency. United States policy, as expressed in the
recommendations of the New Freedom Commission on Mental Health,
emphasizes recovery and consumer involvement, reflecting the same
underlying values of self-determination and human rights as the new
standards being articulated in the United Nations. The Center hopes that
the United States will see these standards, and the recommendations for
action made in this submission, as an opportunity to deepen its
commitment to human rights in an area where it is much needed to
combat serious violence and discrimination.

For more information about the Center for the Human Rights of Users and
Survivors of Psychiatry, see www.chrusp.org or contact us at
center@chrusp.org.
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The Honorable Eric Holder The Honorable Hillary Clinton
Attorney General Secretary of State

U.S. Department of Justice U.S. Department of State
Washington, DC 20530 Washington, DC 20520

Dear Attorncy General Holder and Secretary Clinton:

We write to express our deep concern over the ongoing failure of the United Statcs to
abide by the decision of the International Court of Justice (ICJ) in Avena and Other
Mexican Nationals, and to urge you to promotc congressional passage of legislation
implementing that binding judgment. As you know, the ICJ concluded in Avena that the
Unitcd States must provide effective “review and reconsideration” of the convictions and
sentences of a group of Mexican nationals who were denied their consular treaty rights,
in order to determinc in cach case if the denial of access to consular assistance was
prejudicial. Five years after this binding decision, it is unconscionable that the United
States continues to ignore its obligations under Avera — particularly after assuring the 1CJ
more than a year ago that it fully intends to mcet those requirements.

When the United States unconditionally ratified the Vienna Convention on Consular
Relations (VCCR) forty years ago, it promised to inform all dctained forcign nationals of
their rights to consular notification and communication “without delay” and to facilitate
timely consular access to them. At the same time, the United States voluntarily
consented to the 1CJ’s jurisdiction to adjudicate any disputes over non-compliance by
ratifying the VCCR Optional Protocol conceming the Compulsory Settlement of
Disputes. These obligations were applicable at the time of the 1CJ’s Avena decision;
there should be little debate about the unremarkable proposition that the United States
must abide by its international commitments if it expccts other nations to do so.
Adhering to the international rule of law requires, quite simply, abiding by our treaty
obligation to give full effect to the compulsory decision of the 1CJ in the Avena case.

Both at home and abroad, prompt access to consular assistance safeguards the
fundamental human and legal rights of forcigners who are arrested and imprisoned. For
that reason alone, it is essential that the United States lead by cxample and provide
mcaningful remedies for VCCR violations. In addition, any further delay in compliance
with Avena will once again leave the international community with the perception that
the United States ignores its binding legal commitments. This is dangerous on many
levels: it erodes our reputation as a reliabie treaty partner and undermines the
effectiveness of international mechanisms for the peaceful settlement of disputes. It
could also have a harmful impact on the millions of U.S. citizens who travel, live or work
abroad. As the State Department conceded more than a decade ago in an apology to
Paraguay for the U.S.'s failurc to comply with the VCCR in a casc that resulted in the
cxecution of a Paraguayan national, the United States “must scc to it that foreign
nationals in the United States receive the same treatment that we expect for our citizens
overseas. We cannot have a double standard.”
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President George W. Bush commendably attempted to enforce the Avena requircment of
“revicw and reconsideration,” recognizing that it was clearly in the national interest to
comply with the 1CJ’s compulsory decision. However, the Supreme Court subsequently
held in Medellin v. Texas that the Optional Protocol is not a sclf-executing treaty that
would have binding cffect in thc domestic courts and that the President did not have the
authority to enforce the [CJ decision unilatcraily. The Supreme Court further held that
the responsibility for transforming an international obligation arising from a non-self-
exccuting treaty into domestic law falls to Congress. We wholeheartedly agree with the
Medellin Court that the grounds for full U.S. compliance with the requircments of Avena
are plainly compelling. Because only Congress can give domestic effect to the dvena
Judgment, we encourage you in the strongest terms to propose legislation to Congress
that would accomplish this goal without further delay.

Throughout your careers you have both been leaders in preserving the rule of law and
protecting human rights, and we welcome the Administration’s reinvigoration of the
United States’ commitment to abide by its international obligations. We firmly belicve
that onc of the most clear — and pressing — ways of demonstrating that commitment is by
working with Congress to cnact legislation giving full effect to the Avena decision.

Thank you for your immediate attention to this crucially important concern, and we look
forward to your timely response.

Sincerely,
Advocates for Human Rights Lcadership Conference on Civil Rights
American Civil Libertics Union National Association of Criminal

Defense Lawyers
Amnesty International USA
National Death Row Assistance Network

The Constitution Project of CURE

Human Rights Defense Centcr Prison Legal News

Human Rights First Safe Strects Arts Foundation
Human Rights Watch

International Community Corrections
Association

International CURE
(Citizens United for Rehabilitation of

Errants)

Justice Now
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SECRETARY OF STATE HILLARY RODHAM CLINTON
THE HUMAN RIGHTS AGENDA FOR THE 21°" CENTURY
GEORGETOWN UNIVERSITY
WASHINGTON, DC

DECEMBER 14, 2009

Thank you Jasdeep, Dean Lancaster, and President DeGioia for that kind

introduction and thank you for having me here today.

There is no better place than Georgetown University to talk about human rights.
President DeGioia, the administration, and the faculty embody the university’s
long tradition of supporting free expression and free inquiry and the cause of

human rights around the world.

I know that President DeGioia himself has taught a course on human rights, as well
as one on the ethics of international development with one of my old colleagues,
Carol Lancaster. And I want to commend the faculty, who are helping to shape our
thinking on human rights, conflict resolution, development and related subjects;
and the university community overall, including the students, for working to
advance interreligious dialogue, for giving voice to many advocates and activists
working on the front lines of the global human rights movement through the
Human Rights Institute at the law school and other programs; and for the
opportunities you provide for students to work in a fine international women’s

rights clinic.
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All of these efforts reflect the deep commitment of the Georgetown administration,

faculty, and students here to this cause. Thank you.

Today I want to speak to you about the Obama administration’s human rights
agenda for the 21st century. It is a subject on the minds of many people who are
eager to hear our approach, and understandably so. It is a crucial issue that

warrants our energy and attention.

My comments will provide an overview of our thinking on human rights and
democracy, and how they fit into our broader foreign policy, as well as the
principles and policies that guide our approach. But let me also say that what this
is not: It is not a comprehensive accounting of abuses or nations with whom we
have raised human rights concerns. It is not a checklist or a scorecard. In that light,
[ hope that we can all use this opportunity to look at this important issue in a

broader light and appreciate its full complexity, moral weight, and urgency.

With that, let me turn to the business at hand.

In his acceptance speech for the Nobel Prize last week, President Obama said that
while war is never welcome or good, it will sometimes be right and necessary.
Because, in his words: “only a just peace based upon the inherent rights and

dignity of every individual can be truly lasting.”

Throughout history and in our own time—there have been those who violently
deny that truth. Our mission is to embrace it, to work for lasting peace through a

principled human rights agenda and a practical strategy to implement it.
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President Obama’s speech also reminded us that our basic values, the ones
enshrined in our Declaration of Independence—the rights to life, liberty, and the
pursuit of happiness—are not only the source of our strength and endurance, they

are the birthright of every woman, man, and child on earth.

That is the promise of the Universal Declaration of Human Rights; the prerequisite
for building a world in which every person has the opportunity to live up to his or
her God-given potential; and the power behind every movement for freedom, every
campaign for democracy, every effort to foster development, and every struggle

against oppression.

The potential within every person to learn, discover and embrace the world around
them; the potential to join freely with others to shape their communities and their
societies so that every person can find fulfillment and self-sufficiency; the potential
to share life’s beauties and tragedies, laughter and tears with the people we love—

that potential is sacred.

That is a dangerous belief to many who hold power and who construct their

position against an “other”’——another tribe or religion or race or gender or political

party.

Standing up against that false sense of identity and expanding the circle of rights
and opportunities to all people—advancing their freedoms and possibilities—is

why we do what we do.

This week we observe Human Rights Week. At the State Department, though,

every week is Human Rights Week. Sixty-one years ago this month, the world’s

3
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leaders proclaimed a new framework of rights, laws, and institutions that could
fulfill the vow of “never again.” They affirmed the universality of human rights
through the Universal Declaration of Human Rights and legal agreements
including those aimed at combating genocide, war crimes and torture, and
challenging discrimination against women and racial and religious minorities.
Burgeoning civil society movements and non-governmental organizations became
essential partners in advancing the principle that every person counts, and in

exposing those who violated that standard.

As we celebrate that progress, our focus must be on the work that remains to be
done. The preamble of the Universal Declaration encourages us to use it as a

“standard of achievement.” And so we should.

But, we cannot deny the gap that remains between its eloquent promises and the

life experiences of so many of our fellow human beings.
Now we must finish the job.

Our human rights agenda for the 21st century is to make human rights a human

reality.

The first step is to see human rights in a broad context. Of course, people must be
free from the oppression of tyranny, from torture, from discrimination, from the
fear of leaders who will imprison or “disappear” them. But they must also be free
from the oppression of want—want of food, want of health, want of education, and

want of equality in law and in fact.
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To fulfill their potential, people must be free to choose laws and leaders; to share
and access information, to speak, criticize, and debate. They must be free to
worship, associate, and to love in the way that they choose. And they must be free
to pursue the dignity that comes with self-improvement and self-reliance, to build
their minds and their skills, bring their goods to the marketplace, and participate in

the process of innovation.

Human rights have both negative and positive requirements. People should be free
from tyranny in whatever form, and they should also be free to seize the

opportunities of a full life.

That is why supporting democracy and fostering developiment are comerstones of

our 21* century human rights agenda.

This administration, like others before us, will promote, support,. and defend
democracy. We will relinquish neither the word nor the idea to those who have
used it too narrowly, or to justify unwise policies. We stand for democracy not
because we want other countries to be like us, but because we want all people to
enjoy consistent protection of the rights that are naturally theirs, whether they were
born in Tallahassee or Tehran . Democracy has proven the best political system

for making human rights a human reality over the long term.

But it is crucial that we clarify what we mean when we talk about democracy.
Democracy means not only elections to choose leaders, but also active citizens; a
free press; an independent judiciary and legislature; and transparent and responsive

institutions that are accountable to all citizens and protect their rights equally and
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fairly. In democracies, respecting rights isn’t a choice leaders make day-by-dayj, it
is the reason they govern. Democracies protect and respect citizens every day, not
just on Election Day. And democracies demonstrate their greatness not by
insisting they are perfect, but by using their institutions and their principles to
make themselves—and their union— “more perfect,” just as our country continues

to do after 233 years.

At the same time, human development also must be part of our human rights
agenda. Because basic levels of well-being—food, shelter, health, and education
—and of public common goods-—environmental sustainability, protection against
pandemic disease, provisions for refugees—are necessary for people to exercise
their rights. And because human development and democracy are mutually
reinforcing. Democratic governments are not likely to survive long if their citizens
do not have the basic necessities of life. The desperation caused by poverty and
disease often leads to violence that further imperils rights and threatens the
stability of governments. Democracies that deliver on rights, opportunities, and
development for their people are stable, strong, and most likely to enable people to

live up to their potential.

Human rights, democracy, and development are not three separate goals with three
separate agendas: that view doesn’t reflect the reality we face. To make a real and
long-term difference in people’s lives we have to tackle all three simultaneously

with a commitment that is smart, strategic, determined, and long-term.
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We should measure our success by asking this question: Are more people in more
places better able to exercise their universal rights and live up to their potential

because of our actions?

Our principles are our North Star, but our tools and tactics must be flexible and
reflect the reality on the ground wherever we are trying to have a positive impact.
In some cases, governments are willing but unable without support to establish
strong institutions and protections for citizens, for exarnple the nascent
democracies in Africa. We can extend our hand as a partner to help them try to
achieve authority and build the progress they desire. 1n other cases, like Cuba or
Nigeria, governments are able but unwilling to make the changes their citizens
deserve. There, we must vigorously press leaders to end repression, while
supporting those within societies who are working for change. And in cases where
governments are both unwilling and unable—places like the eastern Congo—we
have to support those courageous individuals and organizations who try to protect

people and who battle against the odds to plant the seeds for a more hopeful future.

The challenges we face are diverse and complicated. And there is not one approach
or formula, doctrine or theory that can be easily applied to every situation. But
today [ want to outline four elements of the Obama administration’s approach to
putting our principles into action, and share with you some of the challenges we

face in doing so.

First, a commitment to human rights starts with universal standards and with
holding everyone accountable to those standards, including ourselves. On his
second full day in office, President Obama issued an executive order prohibiting
the use of torture or official cruelty by any US official and ordered the closure of

Guantanamo Bay.
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Next year we will report on human trafficking not only in other countries but also
in our own, and we will participate through the United Nations in the Universal
Periodic Review of our own human rights record, just as we encourage other

nations to do.

By holding ourselves accountable, we reinforce our moral authonty to demand that
all governments adhere to obligations under intemational law, among them not to
torture, arbitrarily detain and persecute dissenters, or engage in political killings.
Our government, and the international community, must counter the pretensions of

those who deny or abdicate their responsibilities and hold violators to account.

Sometimes, we will have the most impact by publicly denouncing a government
action, like the coup in Honduras or the violence in Guinea. Other times, we will
be more likely to help the oppressed by engaging in tough negotiations behind
closed doors, like pressing China and Russia as part of our broader agenda. In

every instance, our aim will be to make a difference, not to prove a point.

Calling for accountability doesn’t start or stop at naming offenders. Our goal is to
encourage—even demand—that governments must also take responsibility by
putting human rights into law and embedding them in government institutions; by
building strong, independent courts and competent and disciplined police and law
enforcement. And once rights are established, governments should be expected to
resist the temptation to restrict freedom of expression when criticism arises, and be
vigilant in preventing law from becoming an instrument of oppression, as bills like

the one under consideration in Uganda to criminalize homosexuality would do.

We know that all governments—and all leaders-—sometimes fal} short. So there

have to be internal mechanisms of accountability when rights are violated. Often
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the toughest test for governments, this is essential to the protection of human
rights. And here, too, we should lead by example. In the last six decades we have
done this—imperfectly at times but with significant outcomes—i{rom making
amends for the internment of our own citizens in World War [I, to establishing
legal recourse for victims of discrimination in the Jim Crow South, to passing hate
crimes legislation to include attacks against gays and lesbians. When injustice
anywhere is ignored, justice everywhere is denied. Acknowledging and remedying
mistakes does not make us weaker, it reaffirms the strength of our principles and

institutions.

Second, we must be pragmatic and agile in pursuit of our human rights agenda, not
compromising on our principles, but doing what is most likely to make them real.
We will use all the tools at our disposal. And when we run up against a wall we
will not retreat with resignation—or repeatedly run up against it— but respond
with strategic resolve to find another way to effect change and improve people’s

lives.

We acknowledge that one size does not fit all. When old approaches aren’t
working, we won’t be afraid to attempt new ones, as we have this year by ending
the stalemate of isolation and instead pursuing measured engagement with Burma.
In Iran, we have offered to negotiate directly with the government on nuclear
issues, but have at the same time expressed solidarity with those inside struggling
for democratic change. As President Obama said in his Nobel speech last week,

“they have us on their side”.

And we will hold governments accountable for their actions as we have by
terminating Millennium Challenge Corporation grants this year for Madagascar

and Niger in the wake of government actions.

9
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As the President said last week, “we must try as best we can to balance isolation
and engagement; pressure and incentives, so that human rights and dignity are

advanced over time.”

We are also working for positive change within multi-lateral institutions. They are
valuable tools that, when at their best, leverage the efforts of many countries
around a common purpose. So we have re-joined the UN Human Rights Council,
not because we don’t see its flaws, but because we think that participating gives us

the best chance to be a constructive influence.

In our first session, we co-sponsored the successful resolution on Freedom of
Expression, a forceful declaration of principle at a time when that freedom is
jeopardized by new efforts to constrain religious practice, including recently in
Switzerland, and by efforts to criminalize the defamation of religion—a false

solution which exchanges one wrong for another.

And in the UN Security Council, [ chaired the September session where we passed

a resolution mandating protections against sexual violence in armed conflict.

Principled pragmatism informs our approach on human rights with key countries
like China and Russia. Cooperation with each is critical to the health of the global
economy and the non proliferation agenda, to managing security issues like North

Korea and Iran, and to addressing world problems like climate change.

The United States seeks positive relationships with China and Russia. That mearns
candid discussions of divergent views. In China we call for protection of rights of
minorities in Tibet and Xinxiang; for the rights to express oneself and worship

freely; and for civil society and religious organizations to advocate their positions

10
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within a framework of the rule of law. And we believe that those who advocate
peacefully for reform within the constitution, such as Charter 2008 signatories,

should not be persecuted.

With Russia we deplore the murders of journalists and activists and support the

courageous individuals who advocate at great peril for democracy.

With China, Russia, and others, we are engaging on issues of mutual interest while
also engaging societal actors in these same countries who are working to advance
human rights and democracy. The assumption that we must cither pursue human
rights or our “national interests” is wrong. The assumption that only coercion and

isolation are effective tools for advancing democratic change is also wrong.

Across our diplomacy and development efforts, we also keep striving for
innovative new ways to achieve results. That’s why I commissioned the first ever
Quadrennial Diplomacy and Development Review, to develop a forward-looking
strategy built on analysis of our objectives, our challenges, our tools, and our
capacities to achieve America’s foreign policy and national security objectives.
And make no mistake, issues of Democracy and Governance—D&G as they call it

at USAID-—are central to this review.

The third element of our approach is that we support change driven by citizens and
their communities. The project of making human rights a human reality cannot be
just a project for governments. It requires cooperation among individuals and
organizations—within communities and across borders—who are committed to

securing lives of dignity for all who share the bonds of humanity.

11
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Six weeks ago, in Morocco, I met with civil society activists from across the
Middle East and North Africa. They exemplify how lasting change comes from
within. How it depends on activists who create the space in which engaged citizens
and civil society can build the foundations for rights-respecting development and

democracy.

Outside governments and global civil society cannot impose change, but we can

promote and bolster it.

We can encourage and provide support for local grassroots leaders: providing a
lifeline of protection to human rights and democracy activists when they get in
trouble—as they often do—-for raising sensitive issues and voicing dissent. This
means using tools like our Global Human Rights Defenders Fund, which in the last
year has provided targeted legal and relocation assistance to 170 human rights

defenders around the world.

We can stand with them publicly—as we have by sending high-level diplomatic
missions to meet with Aung San Suu Kyi, and as [ have done around the world
from Guatemala to Kenya to Egypt to speak out for civil society and political
leaders and to work backchannels to push for the safety of dissidents and protect

them from persecution.

We can amplify the voices of activists and advocates working on these issues by
shining a spotlight on their progress —so often courageously pursued in
isolation—and by endorsing the legitimacy of their efforts. We can recognize their
efforts with honors like the Women of Courage awards that First Lady Michelle

Obama and 1 presented earlier this year and the Human Rights Defenders award 1

12
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will present next month, and we can applaud others like Vital Voices, the RFK

Center for Justice and Human Rights, and the Lantos Foundation, that do the same.

We can give them access to public forums that lend visibility to their ideas, and
continue to press for a role for non-governmental organizations in multilateral
instituttons like the United Nations and the OSCE. We can enlist other allies like
international labor unions who were instrumental in the Solidarity movement in
Poland or religious organizations like those championing the rights of people living

with HIV/AIDS in Africa.

We can help change agents to gain access to and share information through the
Internet and mobile phones so that they can communicate and organize. With
camera phones and facebook pages, thousands of protestors in Iran have broadcast
their demands for rights denied, creating a record for all the world, including Iran’s
leaders, to see. I've established a special unit inside the State Department to use

technology for 21* century statecraft.

In virtually every country I visit — from Indonesia to Iraq to South Korea to the
Dominican Republic -- I conduct a town hall or roundtable discussion with groups
outside of government to learn from them, and to provide a platform for their
voices, ideas, and opinions. When [ was in Russia 1 visited an independent radio
station to give an interview, and to express through word and deed our support for

independent media at a time when free expression is under threat.

On my visits to China, I have made a point of meeting with women activists. The
U.N. World Conference on Women in Beijing in 1995 inspired a generation of
women civil society leaders who have become rights defenders for today’s China.

In 1998, I met a small group of lawyers in a crowded apartment on the fifth floor
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of a walk-up building, who described their efforts to win rights for women to own

property, have a say in marriage and divorce, and be treated as equal citizens.

When I visited again earlier this year, I met with some of the same women, but
their group had grown and expanded its scope. Now there were women working

not just for legal rights but for environmental, health, and economic rights.

Yet one of them, Dr. Gao Yaojie [Gow Yow Geeyah], has been harassed for
speaking out about AIDS in China. She should, instead, be applauded by her

government for helping to confront the crisis.

NGOs and civil society leaders need the financial, technical and political support
that we provide. Many repressive regimes have sought to limit the independence
and effectiveness of activists and NGOs by restricting their activities—including
more than 25 governments that have recently adopted new restrictions. Our
funding and support can give a foothold to local organizations, training programs,

and independent media.

And of course one of the most important ways that we and others in the
international community can lay the foundation for change from the bottom up is
through targeted assistance to those in need, and through partnerships that foster

broad-based economic development.

To build success for the long run our development assistance needs to be as
effective as possible at delivering results and paving the way for broad-based
growth and long-term self-reliance. Beyond giving people the capacity to meet
material needs, economic empowerment gives them a stake in securing their

futures, a stake in seeing their societies become the kind of democracies that

14
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protect rights and govern fairly. We will pursue a rights-respecting approach to
development— consuiting with local communities, ensuring transparency, and
midwife-ing accountable institutions—so that our development activities act in
concert with our efforts to support democratic governance. That is the pressing

challenge we face in Afghanistan and Pakistan today.

The fourth element of our approach is that we will widen our focus--we will not
forget that positive change must be reinforced and strengthened where hope is on
the rise; and we will not ignore or overlook places of seemingly intractable tragedy
and despair: where human lives hang in the balance we must do what we can to tilt

that balance toward a better future.

Our efforts to support those working for human rights, economic empowerment,
and democratic governance are driven by commitment not convenience, and must
be sustained for the long run. Democratic progress is urgent but it is not quick, and
we should never take for granted its permanence. Backsliding is always a threat, as
we’ve leamed in places like Kenya where the perpetrators of post- election
violence have thus far escaped justice; and in the Americas where we are worried
about leaders who have seized property, trampled rights, and abused justice to

enhance personal rule.

And, when democratic change occurs, we cannot become complacent. Instead we
must continue reinforcing NGOs and the fledgling institutions of democratic
governance. Young democracies like Liberia, East Timor, Moldova and Kosovo
need our help to secure improvements in health, education and welfare. We must
stay engaged to nurture democratic development in places like Ukraine and
Georgia, which experienced democratic breakthroughs earlier this decade but have

struggled because of internal and external factors to consolidate democratic gains.

15
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So we stand ready—both in our bilateral relationships and through international
institutions—to help governments who have committed to improving their
institutions, by assisting them in fighting corruption and helping train police forces
and public servants. And we will support others, including regional institutions
like the Organization of American States, the African Union, and the Association
of Southeast Asian Nations, where they take their own steps to defend democratic

principles and institutions.

Success stories deserve our attention so that they continue to make progress in

building sustainable democracies.

And, even as we reinforce successes, conscience demands that we are not cowed
by the overwhelming difficulty of making inroads against misery in the hard places
like Sudan, Democratic Republic of Congo, North Korea, and Zimbabwe, or on the
hard issues like ending gender inequality and discrimination against gays and

lesbians---from the Middle East to Latin America, Africa to Asia.

We must continue to press for solutions in Sudan where ongoing tensions threaten
to add to the devastation wrought by genocide in Darfur and an overwhelming
refugee crisis. We will continue to identify ways to work with partners to enhance
human security there while at the same time focusing greater attention on efforts to

prevent genocide elsewhere.

As I said in Beijing in 1995 “human rights are women’s rights, and women’s rights
are human rights” but that ideal is far from being realized in Goma, the last stop I
made in the Democratic Republic of Congo in August, and the epicenter of one of
the most violent and chaotic regions on earth. When 1 was there, I met with victims

of horrific gender and sexual violence and refugees driven from their homes by the
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many military forces operating there. 1 also heard from those working to end the
conflicts and to protect the victims in unfathomably dire conditions. [ saw the best
and worst of humanity in a single day in Goma: the unspeakable acts of violence
that have left women physically and emotionally brutalized, and the heroism of the
women and men themselves, and of the doctors, nurses and volunteers working to

repair their bodies and their spirits.

They are on the front lines of the struggle for human rights. Seeing firsthand the
courage and tenacity of these Congolese people - and the internal fortitude that

keeps them going — is humbling, and it inspires me to keep working.

These four aspects of our approach—accountability, principled pragmatism,
partnering from the bottom up, and keeping a wide focus where rights are at
stake—will help build a foundation that enables people to stand and rise above
poverty, hunger, and disease and that secures their rights under democratic
governance. We must lift the ceiling of oppression, corruption, and violence. And
we must light a fire of human potential through access to education and economic

opportunity.

Build the foundation, lift the ceiling, and light the fire. All together. All at once.
Because when a person has food and education but not the freedom to discuss and
debate with fellow citizens—he is denied a life he deserves. And when a person is
too hungry or sick to work or vote or worship, she is denied a life she deserves.
Freedom doesn’t come in half measures, and partial remedies cannot redress the

whole problem.

Now, the champions of human potential have never had it easy. We may call

rights inalienable, but making them so has always been hard work. And no matter
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how clearly we see our ideals, taking action to make them real requires tough
choices. Even if everyone agrees that we should do whatever is most likely to
improve the lives of people on the ground, we won’t agree on what course of

action fits that description in every case. That is the nature of governing.

We all know examples of good intentions that did not produce results. And we can
learn from instances in which we have fallen short. Past failures are proof of how

difficult progress is, but we do not accept claims that progress is impossible.

Because progress does happen. Ghana emerged from an era of coups to one of
stable democratic governance. Indonesia moved from repressive rule to a dynamic
democracy that is Islamic and secular. Chile exchanged dictatorship for
democracy and an open economy. Mongolia’s constitutional reforms successfully
ushered in multiparty democracy without violence. And there is no better example
than the progress made in Central and Eastern Europe since the fall of the Berlin
Wall twenty years ago, an event I was proud to help celebrate last month at the

Brandenburg Gate.

While the work in front of us is vast, we face the future together with partners on
every continent, partners in faith-based organizations, NGOs, and socially-
responsible corporations, and partners in government. From India—the world’s
largest democracy, and one that continues to use democratic processes and
principles to perfect its union of over 1.1 billion people—to Botswana where the
new president in Africa’s oldest democracy has promised to govern according to
what he calls the “5 D’s”—democracy, dignity, development, discipline, and
delivery, providing a recipe for responsible governance that contrasts starkly with

the unnecessary and man-made tragedy in neighboring Zimbabwe.
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In the end, this isn’t just about what we do; it’s about who we are. And we cannot
be the people we are — people who believe in human rights—-if we opt out of this
fight. Believing in human rights means committing ourselves to action. When we
sign up for the promise of rights that apply everywhere, to everyone, the promise
of rights that protect and enable human dignity, we also sign up for the hard work

of making that promise a reality.

i
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Submission of the U.S. Human Rights Network

The Law of the Land: U.S. Implementation of Human Rights Treaties
Hearing before the Senate Judiciary Subcommittee
on Human Rights and the Law

December 16, 2009
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CONGRESS SHOULD LIFT THE NON-SELF-EXECUTING
“DECLARATIONS” IN THE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS AND THE RACE CONVENTION, OR
EXECUTE THEM WITH IMPLEMENTING LEGISLATION

The U.S. Human Rights Network (USHRN) represents over 300 human
rights organizations in the United States. The USHRN is very pleased that
Senator Dick Durbin has convened this historic hearing to fully implement
the U.S. obligations under our ratified treaties. The USHRN is hopeful that
this will be the first of several hearings that lead to full implementation of
these treaties.

Ratified Treaties are Part of U.S. Law

The United States ratified the International Covenant on Civil and Political
Rights (ICCPR) in 1992 and the International Convention on the Elimination
of All Forms of Racial Discrimination (CERD) in 1994,

Article VI of the U.S. Constitution provides: “This Constitution, and the
Laws of the United States which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.” (U.S. Const., Art. VIL; § 1, cl. 2).

Thus both ICCPR and CERD are part of U.S. law. But although both treaties
guarantee important rights to people in the United States, neither treaty
provides a private right of action in U.S. courts.

The United States Should Lift the Non-Self-Executing “Declarations” in
ICCPR and CERD

The United States, upon ratification of [CCPR and CERD, registered some
Reservations, Understandings and Declarations (RUDs), indicating that it
would retuse to follow certain provisions of those treaties. The United States
declared that ICCPR and CERD would not be self-executing, thus requiring
Congress to pass enabling legislation to enforce the provisions of these
treaties.
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Although the Constitution does not explicitly require that treaties be
“executed” through federal implementing legislation in order to be binding,
Chief Justice John Marshall established the self-executing/non-self-
executing distinction in Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829)
(treaties in which the United States promises to perform an obligation must
be executed like a contract).

Thus, where a treaty or covenant is not self-executing, and where Congress
has not acted to implement the agreement with legislation, no private right of
action is created by ratification. (Sei Fujii v. State 38 Cal.2d 718, 242 P.2d
617 (1952)).

Article 20(2) of CERD, however, states, “[a] reservation incompatible with
the object and purpose of this Convention shall not be permitted.” Moreover,
it is well established that RUDs which violate the object and purpose of a
treaty are void. (See Vienna Convention on the Law of Treaties, 23 May
1969, Art. 19, 1155 UN.T.S. 331, 336; Marjorie Cohn, Affirmative Action
and the Equality Principle in Human Rights Treaties: United States’
Violation of Its International Obligations, 43 VA. J. INT'L L. 249, 252-253
(2002)).

According to Professor Louis Henkin, “The pattern of non-self-executing
declarations threatens to subvert the constitutional treaty system. That, for
the present at least, the non-self-executing declaration is almost exclusively
a concomitant of U.S. adherence to human rights conventions will appear to
critics as an additional indication that the United States does not take such
conventions seriously as international obligations.” (Louis Henkin, U.S.
Ratification of Human Rights Conventions: The Ghost of Senator Bricker,
89 AM. J. INT’L L. 341, 346-48 (1995)).

By denying a private right of action to enforce the rights in these treaties, the
non-self-executing declarations violate the object and purpose of the treaties.
The “declarations” attached to ratification of ICCPR and CERD are thus
void. Congress should lift the non-self-executing declarations in [CCPR and
CERD.

Congress Should Execute ICCPR and CERD With Implementing Legislation

In the alternative, Congress should enact legislation to execute both ICCPR
and CERD. ICCPR guarantees the right to life, and fair trial and due process
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rights, and prohibits arbitrary arrest and detention. CERD prohibits "racial
discrimination,” that is, “any distinction, exclusion, restriction or preference
based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life.”

Without a private right of action, the important protections in these two
treaties, which are part of U.S. law, are rights without remedies.

On December 15, 1998, President William Clinton, in Executive Order No.
13107, Implementation of Human Rights Treaties, declared: “It shall be the
policy and practice of the Government of the United States, being committed
to the protection and promotion of human rights and fundamental freedoms,
fully to respect and implement its obligations under the international human
rights treaties to which it is a party, including the ICCPR, the CAT, and the
CERD.

In 2006, the Human Rights Committee, which is the administrative body of
the ICCPR, expressed concern over the United States” material non-
compliance with the ICCPR, and urged the United States to take immediate
corrective action to fully implement the ICCPR.

The U.S. Human Rights Network urges Congress to fully implement the
United States” obligations under ICCPR and CERD.

Respectfully submitted,

Professor Marjorie Cohn, Thomas Jefferson School of Law
for the Board of Directors of the U.S. Human Rights Network

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00174 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.137



VerDate Nov 24 2008

167

Opening Statement of U.S. Senator Tom Coburn, M.D.
Hearing before the United States Senate Judiciary
Subcommittee on Human Rights and the Law
“The Law of the Land: U.S. Implementation of Human Rights Treaties”
December 16, 2009

Mr. Chairman, I would like to start by thanking you for holding today’s important
hearing on the implementation of human rights treaties that have been signed and ratified
by the United States. To my knowledge, this is the first hearing of its kind in the Senate,
and 1 look forward to learning from our witnesses about the mechanisms used by the U.S.
government to monitor our efforts and ensure cur compliance with these important
treaties.

Surely there is no dispute that the United States has solemn legal obligations with respect
to treaties it has signed and ratified. Especially with respect to international human rights
responsibilities, [ expect that the United States stands head and shoulders above much of
the world. This is not to say that our record has been perfect, or that there are not still
improvements to be made, but on the whole, the United States remains a beacon of
human rights around the world. I am proud of our record and of the American values that
lead us all to strive for the best on these issues. This hearing provides yet another
example of U.S. commitment to the human rights cause.

Today, we have an opportunity to establish and build a record on at least two fronts:
mechanisms for ensuring U.S. compliance with human rights treaties, and specific
measures that exhibit compliance with these treaties. What [ hope to learn more about
today are the specific obligations the United States has undertaken with respect to each of
the treaties at issue, what we have done to meet those obligations, and where we may
have fallen short. Additionally, I am interested in learning more about the process by
which the United States submits itself for review before U.N. committees tasked with
assessing parties” compliance.

We are fortunate to have witnesses from both the Department of Justice and the
Department of State, both of which play a substantial role in implementing these human
rights treaties and monitoring U.S. compliance. | am anxious to hear their testimony.

Thank you again, Senator Durbin, for calling today’s hearing. It is a pleasure working
with you on the Subcommittee on Human Rights and the Law, partnering on issues that
concern us both deeply. As usual, I send my compliments to your staff for their
professional and thorough approach to the issues, as well as the courtesy they always
show my staff and me.

I look forward to the testimony.
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y COLUMBIA LAW SCHOOL
HUMAN RIGHTS INSTITUTE

TREATY IMPLEMENTATION
Columbia Law School’s Human Rights Institute Statement for the Record
Senate Judiciary Committee
Subcommittee on Human Rights and the Law

Hearing Date: December 16, 2009

Columbia Law School’s Human Rights Institute appreciates the opportunity to
present this statement on domestic treaty implementation to the Scnate Judiciary
Subcommittee on Human Rights and the Law. We praise the Subcommittee’s
recognition of the importance of promoting respect for human rights here at home and the
decision to focus upon the role of the federal government in implementing human rights
treatics.

To comply with its obligations under ratified human rights treaties, the U.S. needs
comprehensive human rights coordination, including mechanisms to monitor
implementation, raise awareness of treaty obligations and ensurc commitments are being
fulfilled at the national, state and local level. This statement will briefly discuss the
important role that state and localitics play in trcaty implementation and provide specific
recommendations that we hope this Subcommittee will consider for Congressional
action.! Each recommendation is aimed to ensure that the rights enshrined in ratified
human rights treaties” are reflected and realized at every level of government and
accessible for all individuals.

! This statement draws on research conducted for, and recommendations made, in a 2009 Report by
Columbia Law Schooi’s Human Rights Institute and the International Association of Human Rights
Agencies (IAOHRA) under the auspices of the Campaign for a New Domestic Human Rights Agenda,
State and Local Human Rights Agencies: Recommendations for Advancing Opportunity and Equality
Through an International Human Rights Framework, available at

http://www ushrnetwork.org/sites/default/files/State_and_Local_Human_Rights_Agencies_Report.pdf.

? The threc core human rights treaties ratified by the United States to date arc (1) the International Covenant
on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 (ICCPR), available at
http://www2.ohchr.org/english/law/ccpr.htm; (2) the international Convention on the Elimination of All
Forms of Racial Discrimination, Dec. 21, 1965, 660 U.N.T.S. 195 (CERD), available at
http://www2 . ohchr. org/english/law/cerd.him and (3) the Convention Against Torture and Other Cruel,
inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85 (CAT), availuble at
hitp:// www2.ohchr.org/english/law/cat.htm. The U.S. has not ratified the Optional Protocol to CAT,
which cstablishes a system of regular visits to places of detention carried out by independent national and
intcrnational bodies. These treaties are binding under the Supremacy Clause. See U.S. Const. art. VI, cl. 2.
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Columbia Law School Human Rights Institute

Full Implementation Requires Coordinating and Supporting State and Local Efforts

The federal government must embrace and support state and local efforts to
implement human rights treaties. States and localitics play a critical role in bringing the
United States into compliance with its international human rights commitments. The
human rights framework embraces the importancc of local decision-making and
implementation as well as a significant role for subnational incorporation of human rights
obligations. Comprehensive realization of human rights in affected communitics requires
local decision-making, as well as strong cooperation and collaboration betwecen local,
statc and federal government, and between government and civil society. Moreover, statc
and local implementation of human rights may cventually help to influence broader
acceptancce of international human rights norms.

Indced, human rights treaties are intcnded to be implemented at the local level,
with a great dcal of democratic input. For cxample, they provide mechanisms and
opportunities for reporting on conditions within communitics (both positive and
negative); training government officials and agencies as well as thc community to
promote equality and non-discrimination; conducting hearings to explore and examinc
the relevance of findings by international treaty bodies; and issuing recommendations for
future action. They also provide a set of standards that local governments should adherc
to in administering their own laws and policics.

Subnational implcmentation of human rights, particularly in areas traditionally
reserved for statc and local regulation, is also consistent with the U.S.’s federalist system.
In ratifying cach of the human rights treaties that it has joincd, thc Unitcd States Scnatc
has noted that in light of federalism, human rights trcaty obligations will be implemented
by state and local governments to the extent that they cxcreisc jurisdiction over such
matters.” As Professor Louis Henkin has notcd, international law permits the federal
government to leave implementation of human rights treaty provisions to the states,
although the United States remains internationally responsible for a state’s failure to
implement a treaty obligation.*

Thus, while states and localities can be effective sites for human rights
implementation, the federal government maintains an important role in coordinating and
supporting the cfforts of states and localitics in their cfforts to engage in human rights
compliance. Indeed, in its review of the U.S.’s compliance with its obligations under the
race convention, the U.N. CERD Committec voiced concern over the United States’
“lack of appropriate and cffcctive mechanisms to ensure a co-ordinated approach towards
implementation of the Convention at the federal, statc and local levels,” and
recommended establishing such mechanisms.’

? 138 Cong. Rec. 8071 (1992) (recognizing that state and local governments shall implement obligations
under the ICCPR); 140 Cong. Rec. 14326 (1994) (same understanding regarding CERDY); 136 Cong. Rec.
S17486 (daily ed. Oct. 27, 1990) (same understanding for CAT).

* Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89 Am. J.
int’l. L. 341, 346 (1995).

* Concluding Obscrvations of the Commitice on the Elimination of Racial Discrimination: United States of
America, U.N. Doc. CERD/C/USA/CQ/6 (2008), 9 13.
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While principles of federalism and the Supreme Court’s recent decision in
Medellin v. Texas"® may constrain or limit the scope of the federal government’s power to
require that state and local governments engage in these activities, the federal
government can and should encourage these efforts. The federal government should also
provide coordination and support whcre statc and local human rights agencies, including
state and local human rights and human relations commissions, undertake to implement
human rights treaty obligations at the local level.

State and local human rights and human rclations commissions can play a key
role in ensuring broad human rights compliance within the United States. There are over
150 state and local government commissions or agencies mandated by statc, county or
city governments to enforce human and civil rights, and/or to conduct rescarch, training
and public education and issue policy recommendations on human intergroup relations
and civil and human rights.” Core to their mission is cncouraging and facilitating
institutional changc through policy and practice to eradicate discrimination and promote
equal opportunity. Many are longstanding, created prior to the 1960s civil rights
movement. Most are organized into non-profit associations that are international,
national, or state-wide in scope,8 Along with their state and local partner agencies and
community-based non-profits and non-governmental organizations (NGOs), these
institutions and associations provide an established infrastructurc that can serve as a
resource in developing a national network of state and local human rights agencies to
effectively advance the implementation of international human rights principles and
standards close to home.

The federal government already plays an important role in facilitating and
supporting statc and local human rights and human relations commissions in their efforts
to enforce and monitor compliance with federal antidiscrimination laws. The Department
of Housing and Urban Development provides grants to state commissions through its Fair
Housing Initiatives Program to conduct fair housing education and outreach., The Equal
Employment and Opportunities Commission (EEOC) contracts with state and local
commissions to enforce federal anti-discrimination in employment laws at the local level.
In these and other ways, the federal government should coordinate and support statcs and
municipalities in their efforts to implement human rights treaty obligations, as well.

© 128 S.Ct. 1346, 1369 (2008).

7 See Kenneth L. Saunders & Hyo Eun (April) Bang, “A Historical Perspective on U.S. Human Rights
Commissions,” Exccutive Session Papers: Human Rights Commissions and Criminal Justice (Marea L.
Beeman ed., 2007), available at http://www.hrccj.org/pdfs/history_of_hrc.pdf. Because the figure includes
Canadian agencies, the number of U.S. Commissions was also based on the list from the International
Association of Official Human Rights Agencies.

* These associations include IAOHRA, the National Association of Human Rights Warkers (NAHRW); the
California Association of Human Relations Organizations (CAHRO).
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Recommendations to Improve Implementation and Compliance

1. Key Institutional Reforms: Federal Human Rights Implementing and
Monitoring Bodies

Heeding recent calls for institutional reforms at the federal level, including
ensuring vigorous interagency coordination in the implementation of human rights
treaties through an active and effective Inter-Agency Working Group for Human Rights
Implementation and transforming and strengthening the U.S. Civil Rights Commission to
a U.S. Civil and Human Rights Commission, would help to ensure effective human rights
compliance in the U.S., including subnational human rights incorporation.’

First, as a federal human rights implementing body, a transparent and accountable
Interagency Working Group on Human Rights would serve as a focal point within the
federal government to ensure coordination among all of the federal agencies and
departments around human rights issucs, and could also help to coordinate state and local
efforts. In 1998, through an Executive Order, former President Clinton created the
Interagency Working Group on the Implementation of Human Rights Treaties to
undertake a range of functions to oversee domestic implementation of the various U.N.
treaties ratified by the United States.”® Among its functions, the Working Group was
charged with (1) coordinating the treaty compliance reports to international bodics and
responding to contentious complaints; (2) overseeing a review of all proposcd legislation
to ensurc conformity with international human rights obligations; (3) ensuring annual
review of the reservations, understandings and declarations the U.S. attached to human
rights treaties; and (4) considering complaints and allegations of inconsistency with or
breach of international human rights obligations.'’ In addition, the group had a public
education function: it was responsible for cnsuring public outreach and education on
human rights provisions in both treaty and domestic law."?

The Interagency Working Group was never fully operationalized and was
cssentially dismantled during the Bush administration, replaced by a Policy Coordination
Committec (PCC) on Democracy, Human Rights, and International Operations, directed
by the Assistant to the President for National Security Affairs.” This PCC was not in
operation until 2003, when it came together on an ad hoc basis to compile and submit
overduc treaty reports. Further, the PCC had no dedicated staff or resourecs for human

? See Catherine Powell, American Constitution Society for Law and Policy, Human Rights at Home: 4
Domestic Policy Blueprint for the New Administration (2008) [hereinafter Blueprint], available a
hutp://www.acslaw.org/files/C%20Powell%20Biucprint.pdf; see also Leadership Conference on Civil
Rights, Restoring the Conscience of a Nation (2009) [hereinafier LCCR Report], available at

hitp://www civilrights.org/publications/reports/

commission/lceref_commission_report_march2009.pdf.

0 Exec. Order No. 13,107, §1, 63 Fed. Reg. 68,991 (1998), 38 ILM 493 (1999).

Yrd g 4c.

2y

" In 2001, President George W. Bush superseded the Interagency Working Group with a National Security
Presidential Directive that transferred the duties of the Interagency Working Group to the Policy
Coordination Committec. National Security Presidential Directive 1, Organization of the National Security
Council System (Feb. 13, 2001), available at http://www.fas.org/irp/offdocs/nspd/nspd-1.htm.

4
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rights trcaty monitoring, dedicating its resources to periodic reporting and other external
presentations of the United States with intcrnational bodies.'* As an ad hoc mechanism
with limited functionality, the PCC was ineffective in furthering treaty implementation
and created no clear lines of accountability.'

Human rights advocates have proposed reinvigorating the Clinton-era Working
Group model through a new and enhanced Executive Order with improvements to ensure
cffective coordination across federal agencies and promote accountability. The structure
of the revived Working Group would include morc rclevant agencies and departments.
Additionally, the mandate would be broadened to include oversceing follow up with
trcaty bodies once they have conducted a review of U.S. compliance; creating a more
transparent process for trcaty reporting; coordinating human rights impact statements on
pending legislation, rcgulations and budgets; and coordinating with civil society, through
non-governmental organizations.'® Significantly, the proposal also calls for the Working
Group’s mandate to require coordination with statc and local governments.'’

Second, by improving on the current U.S. Civil Rights Commission, a new U.S.
Civil and Human Rights Commission would operate as a federal civil and human rights
monitoring body, an independent and non-partisan entity that would include as part of its
mandate an examination of the United States” compliance with international treaties and
other intcrnational human rights obligations. This enhanced Commission would be
mandated to coordinatc and support the efforts of states and localities to implement
human rights closc to home.

National human rights institutions around the world, including national human
rights commissions, monitor and promote governments’ compliance with human rights
obligations by conducting rescarch, issuing reports; opinions and recommendations;
issuing proposals to harmonize legislation and policics with human rights obligations;
engaging in public education about human rights; contributing human rights reports to
international and regional treaty bodies; and serving an investigative function. While the
investigative function may not necessarily be tied to a judicial process, it may uncover
issues that deserve attention and study, and lead to recommendations for critically nceded
changes in the relevant laws, policies and practices. Suggested minimum standards for
national human rights institutions are sct forth in the Principles relating to the Status of

' See Tara ). Melish, From Paradox to Subsidiarity: The United States and Human Rights Treaty Bodies.
34 Yale J. Int"l L. 389 (2009).

'3 During the Bush Administration, the U.S. compiled and submit reports to rclevant UN. and O.A.S.
bodies on an ad hoc basis, with the Oftice of Legal Advisor of the U.S. State Department coordinating the
U.S. response to international human rights trcaty bodies, in consultation with the National Security
Counsel and the Departments of Homeland Sccurity, Justice, Interior, Defense, Health and Human Services
and Labor. See Margaret Huang, Going Global: Appeals to Internationa! Regional Human Rights Bodies,
in 2 Bringing Human Rights Home: From Civil Rights to Human Rights, 105-25 (Cynthia Soohoo, Cathy
Albisa & Martha Davis, eds., 2008).

¥ See Blueprint, supra note 7, at 15-18.

"7 1d., Appendix B.
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National Human Ri%hts Institutions (the “Paris Principics™), endorsed by the U.N.
General Assembly.'

Consistent with the rolc played by national human rights commissions elsewhere,
a reformed U.S. Commission on Civil and Human Rights would be empowered to issue
reports and recommendations to the exccutive branch and Congress; contribute to the
reports the United States submits to international bodics; develop public education
materia}g on human rights; and conduct investigations and hold hearings on human rights
abuses.

Significantly, the Paris Principles explicitly call upon national human rights
bodies to “sctup local or regional sections” or “maintain consultation with the other
bodies . . . responsible for the promotion and protection of human rights,” highlighting
the importance of engaging with state and local efforts.” By supportting and engaging
with state and local efforts at human rights compliance and implcmentation, a U.S.
Commission on Civil and Human Rights could both improve domestic compliance with
human rights obligations and movc one step closer to adhering to intcrnationally
recognized standards for national human rights bodics.

2. Strategies for Successful Engagement of State and Local Human
Rights and Human Relations Commissions

Federal human rights implementing and monitoring bodies, such as an enhanced
Intcragency Working Group on Human Rights and a transformed U.S. Civil and Human
Rights Commission, can provide critical support for subnational incorporation of human
rights, specifically through dedicated staff, education and training, and funding.

1. Dedicated Staff

First, federal implementing and monitoring bodies should have staff dedicated to
liaising and coordinating with states and municipalitics, specifically through their human
rights and human rclations commissions and other relevant state and local officials. For
example, the U.S. Civil and Human Rights Commission should have dedicated staff
charged with receiving reports, suggestions, and recommendations from state and local
human rights and human relations commissions, and other relevant state and local
officials, on matters falling within the jurisdiction of the U.S. Commission. Dedicated
staff should also be charged with soliciting input from and consulting with state and local
human rights and relations commissions and other relevant state and tocal agencics on
reports to international and regional human rights bodies. Such staff should also initiate
and forward advice and recommendations to state and local commissions and other
relevant state and local officials on matters that the Commission has studied or on
observations or reports received from international and regional human rights bodies.

** paris Principles, National Institutions for the Promotion and Protection of Human Rights, Annex, G.A.
Res 48/134 (Dec. 20, 1993) [hereinafler Paris Principles).

' See Blueprint, supra note 7, at 21-23; LCCR Report, supra note 7, at 43-45,

* See Paris Principles, supra note 16, Methods of Operation, (¢); (f).

6
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The Commission’s mandate should also include dedicating staff to assist state and local
commissions and other relevant state and local officials in their own efforts to collect,
analyze and report on human rights compliance at the state and local level in order to
dectermine where compliance is strong, and where it necds improvement; organize and
hold hearings on issues of state and local concern, including how state and local policy
comport with the Commissions’ findings and Concluding Observations issucd by
international and regional human rights bodics; cngage in cducational efforts with the
public and with state and local agencics to raise awareness of international human rights
standards; assist state and local commissions and other relevant officials in identifying
best practices for human rights compliance and implementation; and assist in drafting
recommendations and guidance cncouraging, allowing or requiring governmental
agencies to take international human rights standards into account in creating new
policies and legislation. Through dedicated staff, a reformed federal monitoring body can
cffectively coordinate and support subnational efforts to incorporate human rights.

2. Education and Training

Through federal implementing and monitoring bodies, the federal government
should also mandate and offer guidancc on civil and human rights training for key state
and local human rights commission and other relevant agency staff. Fostering awareness
of governments’ obligations undcr civil rights statutcs, human rights treaties ratified by
the United States, and relevant international, regional and national human rights
mechanisms will help to develop an understanding of the obligations that state and
municipal governments are expected to undcrtake, to assist with data collection and
analysis, and to facilitate dialoguc with international and regional human rights bodies.

For example, a U.S. Commission on Civil and Human Rights could work with
local commissions and other relevant state and local government officials to engage in
training with prosecutors, judges, and public defenders to inform them of their duties to
implement human rights trcaty obligations. The U.S. Commission should facilitate
transmitting relevant Concluding Observations to such officials and cngaging them in a
discussion of the implications of the treatics and the Concluding Observations in their
work.

A U.S. Commission on Civil and Human Rights could also take a lead role, in
conjunction with relevant federal agencies, in working with state and local commissions
and other state and local officials to help U.S. delegations prepare for international
human rights conferences and disseminate the declarations or plans of action to the
appropriate government bodies. Likewise, the Commission could play a role in working
with statc and local commissions to prepare for official mission site visits from
international and regional human rights experts. The Commission should conduct pre-
visit education with the local commissions and other relevant agencies of state and local
government and help them take full advantage of the international experts’ presence
while they are in the United States.
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3. Funding

The fcderal government should also provide financial support for state and local
governments to engage in civil and human rights implementation and compliance.
Specifically, a federal human rights monitoring body, such as a U.S. Commission on
Civil and Human Rights, could be authorized and funded to distribute and oversee a
federal grants program supporting state and local agency and community based non-
governmental agencies in their cfforts to undertake civil and human rights education,
monitoring, reporting and enforcement cfforts.

There are several models for such a grants program. The EEOC contracts with
state and local human rights and human relations commissions (Fair Employment
Practice Agencies) to enforce federal anti-discrimination laws, including the Title VII of
the Civil Rights Act of 1964, thc Age Discrimination in Employment Act of 1967 and the
Americans with Disabilities Act of 1990.”' This enables state and local agencies to
manage federal claims of discrimination through work sharing agreements with the
federal government. A U.S. Commission on Civil and Human Rights could enter into
similar contracts with statc and local human rights and human relations commissions to
engage in periodic monitoring, reporting and data analysis under the human rights treatics
ratified by the United States.

Similarly, the Department of Housing and Urban Development Fair Housing
Initiatives Program (FHIP) provides grants to state and local human rights commissions
to conduct fair housing education and outreach.”” A U.S. Commission on Civil and
Human Rights could likewise issue grants to state and local agencics to devclop and
engage in general human rights education and training for the public, as well as education
of state and local officials. Such education and training would include information on
relevant civil and international human rights standards and mechanisms, and would focus
on assisting staff within state and local commissions on collecting and analyzing data and
reporting on how well their jurisdictions are complying with civil rights laws and human
rights treaties.

Another potential model is the Safc Schools/Healthy Students Initiative Grants, a
collaboration of the U.S. Departments of Education, Health and Human Services, and
Justice.” The discretionary grant program provides students, schools and communities
with federal funding to promotc healthy childhood development and prevent violence and
alcohol and other drug use. The program requires coordination with community based
organizations and allows local governmental agencies to apply jointly for federal funding

! See 42 U.S.C. § 2000e-8(b) (giving thc EEQC authority to coopcrate with loca! human rights
commissions, including the ability to “engage in and contribute to the cost of research and other projects of
mutual intcrest undertaken by such agencics, and utilize the scrvices of such agencies and their employees,
and, notwithstanding any other provision of law, pay by advance or reimbursement such agencies and their
cmployees for services rendered to assist the Commission™).

* Housing and Community Development Act of 1987,42 U.S.C. § 3616, Pub. L. No. 100-242, amended by
Housing and Community Development Act of 1992, Pub. L. No. 102-550, 106 Stat. 3672.

** Elementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 79 Stat. 27 (codified as amended
at 20 U.S.C § 7131).
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to support a variety of activities and scrvices. A U.S. Commission on Civil and Human
Rights could similarly invite state and local human rights agencics and other state and
local agencics to partner with community organizations and other membcrs of civil
society to creatc integrated approaches to civil and human rights education and
compliance.

Conclusion

In order to meet domestic treaty obligations, the U.S. must adopt a multi-layered
approach to treaty implementation that includes agencies and institutions at every level of
government. Meaningful implementation must include transparent and accountable
federal mechanisms to monitor treaty compliance, raise awareness of human rights and
ensure that trcaty commitments are being fulfilled at the federal state and local level, as
well as a process for reviewing legislation. However, federal mechanisms alone are not
enough. In order to effectively strengthen institutional support for human rights, federal
mechanisms must partner with state and local agencies and institutions, offering support
through dedicated staff, education and training, and funding. Without incorporating local
decision-makers and communities, the U.S. will continue to fall short of its obligations to
respect, protect and fulfill human rights.
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December 16, 2009

Under the Constitution of the United States, treaty obligations are the “supreme law of the
land,” but they have rarely animated our domestic civil rights struggles. Many distinguished
experts have explained the legal complexities that limit the direct domestic application of
international human rights treaties in United States courts. Unfortunately those same
complexities have occasionally isolated the United States from the larger international human
rights movement. In simple terms, the lack of domestic treaty enforcement means that the
struggle for full legal equality for lesbian, gay, bisexual and transgender {(LGBT) Americans has
rarely been understood within the context of a farger global effort to secure fundamental
human rights for all individuals, regardless of their sexual orientation, gender identity or
geographic location.

Nonetheless, the international movement in support of LGBT rights has been shaped by our
own domestic civil rights struggle for LGBT equality here in the United States, just as surely as
the international campaign has also shaped our domestic movement. The two movements are
inextricably linked. That means that as we fight to secure full rights and responsibilities for
LGBT Americans, we have an equally important opportunity to contribute to the larger global
movement for LGBT equality. And if we begin to cloak our domestic advances in human rights
terms, with reference to our international human rights obligations, we can simultaneously
contribute to the international effort to define a fully inclusive understanding of global justice.
We firmly believe that LGBT Americans should pick up the mantle of Eleanor Roosevelt, whose
vision gave birth to the modern human rights movement, and proclaim a new era of U.S.
leadership to advance human rights for all.
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The principies of privacy and non-discrimination, as enshrined in the International Covenant on
Civil and Political Rights {ICCPR), have long been defined to include protections for LGBT
individuals. In the 1992 case of Toonen v. Australia, the Human Rights Committee, which
interprets the ICCPR, considered the criminalization of private sexual activity between
consenting, same-sex adults and found that the Australian faw in question violated the treaty’s
non-discrimination and privacy provisions. That decision has been invigorated and advanced in
subsequent decisions and comments by the Committee, by other human rights treaty bodies
and by the UN experts who investigate human rights violations around the globe. As such, it
has set the international legal foundation from which protections are now understood to
extend to all LGBT individuals worldwide. its reach must continue to advance both the
domestic and the international movement.

The human rights tegacy of Toonen has been reinforced by our President and our Secretary of
State. Indeed, President Obama stated during the Presidential campaign that "treatment of
gays, lesbians and transgender persons is part of this broader human-rights discussion," and
that it needs to be "part and parcel of any conversations we have about human rights." More
recently, Secretary Clinton emphasized that “over this past year, we have elevated into our
human rights dialogues and our public statements a very clear message about protecting the
rights of the LGBT community worldwide.” Calling this human rights effort “a new frontier in
the minds of many people,” she noted that offering protection for the LGBT community “is at
the top of our list because we see many instances where there is a very serious assault on the
physical safety and an increasing effort to marginalize people. And we think it’s important for
the United States to stand against that and to enlist others to join us in doing s0.” Yet to
advance human rights for the LGBT community more effectively abroad, we must continue to
anchor our civil rights more firmly at home. As we do so, we should insist that our domestic
advances form a core set of inalienable rights owing to all individuals worldwide.

In 2006, during a review of our nation’s compliance with the ICCPR by the Human Rights
Committee, the Committee noted that our country “should acknowledge its legal obligation
under article 2 and 25 to ensure to everyone the rights recognized in the Covenant, as weli as
equality before the law and equal protection of the law, without discrimination on the basis of
sexual orientation.” in addition, the Committee commented that the U.S. “should ensure that
federal and state law address sexual orientation-related violence in its hate crimes legisiation
and that it outlaw discrimination on the basis of sexual orientation in its federal and state
employment legislation.” Honoring the Committee’s observations will bring our country closer
to compliance with the ICCPR, and it will also provide leadership in international efforts to
protect LGBT human rights.

In Warsaw, Poland in October of this year, we saw the domestic and the international come
together through a powerful set of human rights statements from U.S. leaders. At an annual
human rights meeting of the Organization for Security and Cooperation in Europe {(OSCE}, which
includes Eastern and Western Europe and North America, the United States delegation spoke
against violations of the right to freedom of association, especially those targeting gay pride
marches in Eastern Europe, while also noting patterns of extreme violence targeting LGBT
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citizens in the United States and Europe. Despite previous requests from LGBT leaders, this was
the first time that the United States used its position within the OSCE to address LGBT-related
human rights concerns.

The OSCE statement was powerful because it was delivered during the same week that many
LGBT Americans were remembering the eleventh anniversary of the brutal murder of a 21-year-
old gay American named Matthew Shepard. It was more powerful still because it came on the
eve of Congressional action to pass a major expansion to our federal hate crime statute, a move
that extended federal hate crime protections to LGBT individuals. {n adopting that law,
Congress invoked the memory of sexual orientation- and race-based hate crime victims
Matthew Shepard and James Byrd, Jr. by naming the bill in their honor. Today, Matthew’s
violent murder is recognized as a national LGBT tragedy; the fact that similar tragedies have
been repeated so often across the entire giobe is a shameful reality. But with the adoption of
this new law, the United States now has far more credibility to speak out against LGBT violence
in other countries. in addition, we can also say that we are one step closer to complying with
the requirements of the ICCPR.

Moreover, the Employment Non-Discrimination Act, which will protect LGBT individuals from
employment discrimination, is also being considered by the United States Congress. Passage of
this legislation, together with the Domestic Partnership Benefits and Obligations Act, will
address the additional concerns expressed in the 2006 Human Rights Committee observations,
and bring the United States even closer to compliance with the ICCPR. Through these actions,
we can now say with great humility and even greater conviction that we are taking steps to
address LGBT violence and discrimination in the United States, and that we believe that other
countries must take similar steps to uphold their human rights obligations by addressing LGBT
violence and discrimination in their own countries.

We look forward to working with this Committee and with the Obama Administration to give
full implementation to our human rights obligations, and to ensure that those obligations
extend to all LGBT Americans. As we do so, we will also continue to speak out on behalf of
LGBT individuals in other countries wha are simultaneously struggling to defend their lives and
their livelihoods and to protect their families from the abuse and violence that have persecuted
all of us for far too long.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00187 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.150



VerDate Nov 24 2008

180

Statement of

The Honorable Richard J. Durbin

United States Senator
1linois
December 16, 2009

Statement of Senator Dick Durbin

"The Law of the Land: U.S. Implementation of Human Rights Treaties"
Hearing of the Human Rights and the Law Subcommittee

December 16, 2009

This hearing of the Human Rights and the Law Subcommittee will come to order. The title of
today's hearing is "The Law of the Land: U.S. Implementation of Human Rights Treaties." This
is the first-ever Congressional hearing on U.S. compliance with our human rights treaty
obligations.

Last Thursday, December 10th, was the 61st anniversary of the Universal Declaration of Human
Rights. Eleanor Roosevelt, the architect ot the Universal Declaration, once said, and I quote,
"Where, after all, do universal human rights begin? In small places, close to home. ... Unless
these rights have meaning there, they have little meaning anywhere."

That is the focus of today's hearing. Every year, the State Department issues a report assessing
the human rights records of other countries. But what about our own human rights record? Today
we will ask: What is the United States doing to comply with human rights treaties that we have
ratified? What are we doing to protect human rights at home?

Since Eleanor Roosevelt's time, the United States has been the world's leading human rights
champion. We played a leading role in drafting the first human rights treaties. These founding
documents of the intemnational human rights movement drew their inspiration from the
Declaration of Independence's promise that all people are created equal and endowed with
certain unalienable rights.

More recently, the United States has ratified a number of human rights treaties with strong
bipartisan support. And Congress has passed important legislation to implement these treaties.
For example, last year this Subcommittee produced the Child Soldiers Accountability Act, which
makes it a federal crime and immigration violation to recruit or use child soldiers. This
implements part of our obligations under the Optional Protocol on the Involvement of Children
in Armed Conflict.

It is conventional wisdom that Democrats and Republicans are bitterly divided over human rights
issues. While we may disagree on issues like Guantanamo Bay, it is notable how much
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consensus there is on human rights treaties,

Democrats and Republicans alike agree that we must make every eftort to comply with the legal
obligations we undertake when we ratify a human rights treaty. Indeed, under our Constitution,
these treaties are part of the supreme law of the land.

Democratic and Republican Administrations alike monitor and report on U.S. compliance with
our human rights treaty obligations. In fact, it was the Bush Administration that brought the
United States up to date with our human rights treaty reporting requirements for the first time.
Afier a thorough interagency process, the Bush Administration filed comprehensive reports with
the relevant United Nations committees on U.S. compliance with a number of human rights
treaties.

The Bush Administration also began preparations for the first-ever Universal Periodic Review of
the United States, which will take place next year. Under the Universal Periodic Review, the UN
Human Rights Council reviews the human rights record of all 192 UN member countries every
four years.

[ have been critical of the previous Administration's detainee policies, but | want to commend
them for their efforts on treaty reporting. The Obama Administration is building on this record. It
is my understanding that the current Administration will follow a similar interagency process for
monitoring treaty compliance and reporting. And the Administration has committed to keeping
the United States up to date with its reporting requirements, including the Universal Periodic
Review. I look forward to hearing more about the Administration's plans today.

But reporting alone is not enough.

We have to look ourselves in the mirror and ask the difticult questions. Let's take one example.
Today in the United States, more than 2.3 million people are imprisoned. This is — by far — the
most prisoners ot any country in the world and — by far — the highest per capita rate of prisoners
in the world. And African Americans are incarcerated at nearly six times the rate of whites,
These are human rights issues that we must address.

I also want to acknowledge Congress's shortcomings. Frankly, we have abdicated our oversight
responsibilities when it comes to human rights treaties. Congress has not held a single hearing on
U.S. compliance with the human rights treaties that we have ratified. Hopefully today's hearing
will be a small step in the right direction.

Why is it important to comply with our human rights treaty obligations? It is not because we fear
the judgment of the United Nations. Democrats and Republicans alike agree that some UN
criticisms of the United States go too far.

We take our treaty obligations seriously because it is who we are. The United States is a
government of laws, not people, and we take our legal commitments very seriously.

Complying with our treaty obligations also enhances our efforts to advocate for human rights
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around the world. The reality is that the Universal Declaration of Human Rights remains an
unfulfilled promise for many, from rape victims in Eastern Congo and Bosnia, to child soldiers
in Burma and Colombia, and from the oil fields in the Niger Delta and Ecuador to the internet
cafes in Beijing and Havana. But with leadership from the United States, we can make universal
human rights a reality — both close to home, and around the world.
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U.S. Senate Committee on the Judiciary, Subcommittee on Human Rights and thc Law
Hearings to examine United States implementation of human rights treaties.

December 16, 2009
L. Introduction

In this position paper, we would like to provide a brief overview of the implementation of
human rights treaties in the United States, particularly the Convention Against Torture.
Review of this international treaty is welcomed and necessary to protect the rights of
torturc survivors.

The Heartland Alliance Marjorie Kovler Center (MKC) located in Chicago, [llinois
providcs trcatment to survivors of torture including immigrants, refugees, unaccompanicd
minors, and asylum scckers. Since 1987, the Marjorie Kovier Centcr has worked with
mor¢ than 1,600 survivors of torture from 74 different countries in Africa, Latin America,
the Middle East, Asia, and Eastern Europe. Last year 357 individuals from 56 countries
reccived scrvices. The Marjorie Kovler Center helps clients overcome trauma and begin
a lifc without fear through medical, mental health, emergency, and a wide range of other
support services. Assistance is provided by staff, volunteers and by referral to other
human service organizations. All services provided by the Marjoric Kovler Center are
free of charge.

The goal of torture is to disempower individuals and communities. The goal of treatment,
therefore, is to empower survivors to usc their strengths to regain independence and
personal integrity in their lives. Survivors receive psychological counseling and medical
assistancc as required. Many survivors who recently arrived in the United States also
nced assistance with food, housing, and employment. The Marjorie Kovier Center helps
survivors restore trust in others and re-establish a sensc of community by addressing
these practical nceds as well.

First and foremost, we would like to thank the Senate for ratifying the Convention
Against Torture (CAT). It provides critical protection of torture survivors and those who
arc “more likely than not” to be persecuted if returned to their home country. We would
also like to thank the Congress for appropriating funds on an annual basis to treatment
centers working in the United States providing treatment to survivors of torture. Despite
the limited funding available, these funds are vital to the delivery of -much needed
services to torturc survivors.

IL. Significant Provisions of the Convention Against Torture affecting clieats of the
Marjorie Kovler Center

Under the CAT, “torture means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes as obtaining
from him or a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of having committed, or intimidating or
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coercing him or a third person, or for any recason bascd on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does not
includc pain or suffering arising only from, inherent in or incidental to lawful sanctions.”

Pursuant 1o Article 3(1) of the CAT, “No State Party shall cxpel, return ("refouler”) or
cxtradite a person to another State where there arc substantial grounds for believing that
he would be in danger of being subjected to torture.™

Under Article 3(2) “For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations including, where
applicable, the existence in the State concermned of a consistent pattern of gross, flagrant
or mass violations of human rights.”

I1. The primary limitation on the implementation of the Convention Against
Torture is the detention of survivors of torture upon their entry to the United States

A. Detention retraumatizes torture survivors.

In many countnies, torture occurs in detention facilities where the torturers are
agents or officials of the govemment. Placing torture survivors in detention
replicates the conditions they are fleeing resulting in the vulnerability of
reliving or being reminded of their past torture experience. Again, it is
retraumatizing,

B. Criminalizing pcople for secking asylum and protection.
Although asylum seekers are supposed to be kept separate from the regular
criminal inmate population, many timcs asylum seekcrs are placed in close
contact with the criminal inmatcs. Access to clinical services for detained
individuals is poor. Access to emergency medical services is limited. Contact
with social workers and other mental hcalth providers may occur, however in
our experience, torture survivors are not rccciving access to such care.
Without their physical and psychological needs being attended to, they are not
receiving care that may be critical to their survival, such as treatment of severe
dcpression which is a condition that increascs risk of suicidality.

C. Lack of specialized clinical scrvices.

Lack of spccialized clinical services impacts the prescntation of asylum
applications since survivors do not access forensic medical/psychological
evaluations which help to document the expericnces of torture that they have
suffered. Many times they are sent to remote locations where they do not
have access to legal counsel. Psychologically, this kind of isolation
exacerbates the effects of the traumatic experiences they had in their country
of origin.
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D. Exposure to gangs and other violence within the detention system.
Gangs within detention centers generate violence, exposing the survivor to an
environment that supports the perpetuation of trauma. All of these elements
negativcly impact the physical and mental wellbeing of each torture survivor
with consequences that may plaguc them for the remainder of their lives.

I11. TVRA funding is too limited to serve the number of survivors living in the
United States

Many of the established torture treatment programs located throughout the United States
are not receiving adequate funding, and others receive no federal funding at all. Some
treatment centers havce had their funding scverely cut and a few centers have had to close
their doors. These programs or agencies are membcrs of the National Consortium of
Torture Treatment Centers. There is concern that funding based upon the original intent
of the legislation to support established centers and to grow the network has been
compromised.

1V. Improved access to clinical services would prevent many of the negative
consequences that lead torture survivers to require protection under the Convention
Against Torture

A. It is important to provide immediate access to clinical scrvices to allow
survivors to successfully integrate themselves into society. Lack of treatment
lcads to marginalization and alienation.

B. Our expcrience has been that once survivors receive clinical and other
supportive services they become much more productive members of society,
and have greater possibilities to contribute to the economic and social fabric
of the United States. Mental health services effectivcly treat and reduce
debilitating symptoms relatcd to torture experiences including sleep
disturbances, intrusive thoughts and memories, poor concentration and
memory problems, flashbacks, dcpression, and social isolation. Without
treatment, the likelihood that they become productive is more challenging.

C. Without access to clinical services, isolation and its impact on mental health
becomes an inherent aspect of the detentton system. Conditions of
dcpression and other mental health symptoms will continue to isolate the
individual and undermines their successful intcgration into society.
Ongoing isolation impacts their general well-being and makcs them
vulnerable to chronic medical and mental health conditions that may requirc
costly emergency medical and mental health services.

D. Although torture survivors comc from all walks of lives, the majority were
leaders in their communities of origin, persons who bring a richness of
culturc, cxperience, and knowledge, and a capacity to contribute greatly to
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U.S. society, with some investment in restoring their health and sense of well-
being.

LV. Conclusion

As a representative torturc treatment center in the United Statcs, the Marjorie Kovler
Center speaks with more than twenty-two years of expericnce in providing services to
torturc survivors. We have Iearned many lessons over the years, and collectively, the
National Consortium of Torture Treatment Centers has even a greater body of knowledge
to contribute. With this knowledge base, we speak to you with experience and authority
that detention of torture survivors contributcs to their experience of trauma. The torture
has not ended when they arrive with hopes of safety, but instead find they are imprisoned
again. We ask the members of the U.S. Senate Comumittee on the Judiciary,
Subcommittec on Human Rights and the Law, to take into consideration the knowledge
we have shared, put an end to the detention practices of torture survivors secking political
asylum in the U.S. and provide the support survivors so desperately need and deserve.
Thank you.

Mary Lynn Everson, MS, LCPC
Senior Dircctor, Marjorie Kovler Center
and Refugee Health Programs
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Testimony of Maria Foscarinis
Executive Director
National Law Center on Homelessness & Poverty

Submitted to the Senate Judiciary Committee
Sub-Committce on Human Rights and the Law

For the Committee Hearing held December 16, 2009
Implementation of Human Rights Treaties
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I am the Founder and Exccutive Director of the National Law Center on Homelessness &
Poverty (NLCHP). NLCHP’s mission is to serve as the legal arm of the national
movement 10 prevent and end homelessness. NLCHP is a founding member of both the
US Human Rights Network and the Campaign for a New Domestic Human Rights
Agenda.

I would like to begin by thanking Senator Durbin for his work to re-establish the Senaie
Sub-Committee on Human Rights and the Law. Our nation was founded on the principle
that all human beings are granted inalienable human rights, and Artiele V1 of the
Constitution makes clcar that treaties, including human rights treatics, are the supreme
law of the land. Human rights are legal obligations that we must uphold as much here at
home as we encourage others to do abroad.

Onc of the most visible violations of human rights in our country, expcrienced by more
than 3.5 million Americans each year, is homelessness. Housing is a basic necessity of
lifc, and a basic human right. This is recognized in the Universal Declaration of Human
Rights and the International Covenant on Economic Social & Cultural Rights, both
signed by the U.S., and across a wide range of other human rights treaties. Other trcatics,
including the International Covenant on Civil and Political Rights (ICCPR) and
International Convention on the Elimination of All Forms of Racial Discritnination
(1ICERD), both ratificd by the U.S., recognize the right to non-discrimination, including
in the right to housing.

The principles are reflected in U.S. law. In its preamble, the 1949 Housing Act, which
states that “‘as soon as feasiblc...the goal of a decent home and a suitable living
environment for every Amcrican family.” [n the sixty years since passage of this Act,
important steps have been taken towards this goal. Just this year, the Protecting Tenants
at Foreclosure Act, which protects tenants in foreclosed property from immediate
cviction, helps advance renters’ security of tenure, a critical component of their right to
housing. The McKinncy-Vento Homcless Assistance Act programs have had a
significant impact on the lives of homeless Americans and McKinney-Vento funded
programs havc helped thousands of persons to leave homelcssness permanently,
advancing their right to housing. Similarly, by providing homclessness prevention and
rapid rchousing within the American Reinvestment and Recovery Act, Congress has
recognized and helped protect the housing rights of Americans on the verge of
homelessncsst.

However, these programs and laws are under-funded and under-implemented. Beginning
in the early 1980s, fedcral funding for low-income housing was severely cut back. At the
samc time, the destruction of inexpensive housing in the private market in favor of
development of higher end housing further limited housing options for the poor. Indecd,
according to recent cstimates only one of every four Americans poor enough to be
eligible for fcderal housing assistance actually receives it. Further, the U.S. department of
Housing and Urban Devclopment (“HUD™) recently estimated that nationally, almost half
of all homeless pcople were unsheltered. These estimates were made before the recent
foreclosure and economic crises, which are now driving dramatic increascs in
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homelessness in communities across the country; the current gaps between need and
availablc resources arc likely much larger. Thegoal of the 1949 Housing Act has never
been realized, and government has failed in its obligation to secure this basic human right
and statcd goal for all Americans.

The intemational community has increasingly taken note of America’s failure to uphold
the right to housing. Most recently, the UN Special Rapporteur on the Right to Adequate
Housing, Raquel Rolnik, conducted her first official mission to the U.S,, from October 23
~ November 8. Her preliminary findings stated in part:

Millions of people living in the US today are facing serious challenges in accessing
affordable and adequate housing. These arc issues which have long becn faced by the
poorcst people in the U.S. and today are affecting a greater portion of society.

The present affordable housing crisis is an opportunity for policy rcform. Such
reform should be bascd on a broad national consultation process in order to hear
tenants’ voices and concems....
¢ Public resources should focus and provide for the necds of the most
vulnerable, including homeless people.
¢ The definition of homelessness nceds to be further expanded to include all
those who truly lack adequatc and affordable housing.
¢ The federal government provides much higher levcls of subsidies to high
income homcowners via tax exemptions as compared to subsidies for low
income housing assistance, Low income housing assistance should receive
higher funding. ....
¢ Prescrve and upgrade the stock of subsidized housing, while maintaining
them at affordablc levels. ....
e Tenant protection lcgislation should be further strengthened for renters of
forecloscd propertics.....
e The US should ratify the International Covenant on Economic, Social and
Cultural Rights.

In 2006, the UN Human Rights Committee reviewed the U.S. for its compliance with the
ICCPR, and expresscd in its Concluding Observations:

The Committec is concerned by reports that some 50 % of homeless people are
African American although they constitute only 12 % of the U.S. population.

The State party should take measures, including adcquate and adequately
implemented policics, to ensure the cessation of this form of de facto and

historically racial discrimination.

In 2008, the Commuittee on the Elimination of Racial Discrimination expressed additional
concerns about the disparate racial impact of lack of housing:

The Committee is decply concerned that racial, ethnic and national minoritics,
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especially Latino and African American persons, are disproportionately
concentrated in poor residential arcas characlerised by sub-standard housing
conditions, limited cmployment opportunities, inadequate access to health care
facilities, under-resourced schools and high exposure to crime and violence.

The Committee urges the State party to intensify its efforts aimed at reducing the
phenomenon of residential scgregation based on racial, ethnic and national origin,
as well as its negative conscquences for the affected individuals and groups. In
particular, the Committee rccommends that the

State party:

(i) support the devclopment of public housing complexcs outside

poor, racially segregated arcas;

(1i) eliminatc the obstacles that limit affordable housing choice and mobility for
beneficiarics of Section 8 Housing Choice Voucher Program; and

(iti) ensure the cffcctive implementation of legislation adopted at the federal and
state lcvels to combat discrimination in housing, including the phenomenon of
“steering” and othcr discriminatory practices catried out by private actors.

The Committec made additional recommendations with regards to housing, including
calling for a right to counsel in civil cases where people’s housing is threatencd.

Despite these clear conecrns and recommendations, the U.S. government has madc no
concerted effort to develop and execute an action plan to remedy these violations. Most
officials in the relevant housing agencies are completely unaware that these
recommendations had even been made. This is a result of a lack of effective
infrastructure for communicating the treaty monitoring bodies recommendations reccived
by the State Department to the relevant domestic agencics and legislative bodies which
could work to implement them, or, even worse, a willful rejection of the international
obligations of the United Statcs.

Sevcral steps would help alleviate this disconnect between these intcrnational treaties and
mechanisms and the domestic rights on the ground they are meant to help guarantee.

1. Hold Joint Hearings on the Report of the UN Special Rapporteur on the
Right to Adequate Housing

The final report of UN Special Rapporteur on the Right to Adequate Housing, Raquel
Rolnik on her mission to the U.S. described above will be presented to the Human
Rights Council in March 2010. This Subcommittee should work togcther with the
Senate Committec on Banking, Housing & Urban A ffairs to hold joint hearings with
HUD, other relevant agencics at the federal and local levels, and members of civil
society to detcrmine what steps will be made to follow up on the concerns and
recommendations made in her report.

2. Update Executive Order 13107 Creating and Interagency Working Group on
Human Rights
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Congress should call on the President to reissue and update Executive Order 13107
creating an Interagency Working Group on Human Rights treaty implementation.
E.O. 13107 was ncver fully implemented under President Clinton, and was dissolved
by President Bush’s National Security Directive #1, leaving and ad-hoc and non-
transparent system for human rights treaty implementation. The Obama
Administration has created an Interagency Policy Committee along similar lines as
the previous Interagency Working Group, but it is not firmly institutionalized. An
updated E.O. in line with the rccommendations made by the Blucprint for a New
Domestic Human Rights Agenda would re-establish this working group with clear
lines of accountability and transparency and provide for a two-way conversation
betwecen the State Department and domestic agencies regarding our human rights
obligations.

3. Hold Oversight Hearings on Treaty Reports and Recommendations

The Senate Subcommittec on Human Rights and the Law should hold oversight
hearings with the renewed Interagency Working Group on Human Rights referenced
above, or failing that, with the Statc Department and relevant domestic agencies, on
U.S. reports to intcrnational bodies under human rights treatics. Under each human
rights treaty the U.S. has ratificd, it is obligated to make periodic reports describing
how it is implementing the rights of the treaty. For too long, the State Department
has drafted thesc reports largely outside of public scrutiny, allowing at often dubious
claims to go unnoticed by the public. For example, in its 2007 report to the
Committec on the Elimination of Racial Discrimination, the State Department
devoted only a single paragraph of its 150-page report to the aftermath of Hurricanc
Katrina ’

The Subcommittee should hold hearings and require the Working Group to present
draft treaty rcports before they are sent to the treaty bodies so the American people
can be more fully informed. The Subcommittee should also hold hearings affer the
trcaty bodies make their recommendations in their Concluding Obscrvations, and
inquire as to what action plans have been devcloped for implementing the
recommendations. The Subcommittee should also work with other relevant
Committees to determine if other Committees should hold hearings with agencies
they have jurisdiction over and also what legislative steps may need to be taken to
implement the treaty body recommendations. In all these steps, the Subcommittce
should include the opportunity for concerncd members of civil socicty to also provide
testimony.

a. Hold Oversight Hearings on ICCPR Implementation

In particular, the U.S. must report to the Human Rights Committee on its progress
in implementing the ICCPR next year. The Subcommittee should hold hearings
inquiring what steps havc been taken since the previous recommendations were
issued, for example asking HUD what steps it has taken to reduce the disparate
impact of homelessncss on African Americans. While this overlaps with the
Scnate Committee on Banking, Housing, and Urban Affairs’ areas of jurisdiction,
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the Subcommittee also has jurisdiction based on the fact that an international
human rights body made these reccommendations, and the Congress should ensure
that therc is' some method of holding the Administration accountable to these
reccommendations.

b. Hold Oversight Hearing on CERD Implementation

Again, working jointly with any other relevant Committees, the Subcommittee
should determine a way of holding the Administration accountablc for creating
action plans or otherwisc addressing the concerns raised in the 2008 CERD
review.

¢. Hold Oversight Hearings on, and attend the Universal Periodic Review
before the UN Human Rights Council

The U.S. is required to issue a report to the Human Rights Council in 2010 under
the Universal Periodic Review mechanism of the UN Human Rights Council.
This will be the first such report by the U.S., and a tremendous opportunity for the
U.S. to lead by example in both the substance and method of production of the
report. The Subcommittee should hold hearings as described above both before
issuance of the report and after the recommendations arc returned. Additionally,
Senate members or Sub-Committee staff should attend the hearings in Geneva to
observe firsthand the procecedings before the Human Rights Council.

Thank you for your consideration. We offer our scrvices to assist the Subcommittee, and

look forward to working with you and your staff to help rcalize our nation’s ideals of
integrating human rights and the law not just abroad, but also here at home.
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" N L FRIENDS COMMITTEE ON NATIONAL LEGISLATION

... a Quaker lobby in the public interest

Friends Committee on National Legislation
Statement in Support of Immigration Detention Reform

Hecaring before the Subcommittee on Human Rights and the Law
Scnate Committee on the Judiciary
December 16, 2009 on
“The Law of the Land: U.S. Implementation of Human Rights Treatics.”

The Friends Committec on National Legislation (FCNL) was founded in 1943 by members of the
Religious Society of Fricnds (Quakers), to address a range of issucs of concern to Friends.

FCNL staff and volunteers work with a nationwide network of tens of thousands of people
advocate social and economic justice, peace, and good government.

As people of faith guided by the spiritual values of thc Religious Society of Friends, FCNL’s
work on immigration—and on human and civil rights generally—is led by the call for right
relationships among all people. We belicve that respect for human and civil rights is esscntial to
safeguarding the intcgrity of our society and the inhcrent dignity of all human beings. We
recognize that governments have an indispensable role in upholding thesc rights and that citizens
have the responsibility to make governments morc responsive, open, and accountablc.

The Friends Committce on National Legislation affirms that all those seeking to enter the United
States or residing here should, without regard to immigration status, be treated with justice and
cquity. They should be accorded equal protection under the law and full human rights. We arce
deepty concerncd that the expansion of detention as a tool of immigration enforcement has
resulted in widespread human rights violations. Rccent changes in immigration enforcement
policies and practices have led to an increased reliance on detention and a distinct lack of due
proccss protections for persons suspected of immigration violations.

We thank the members of the Subcommittee for holding this hearing regarding the U.S.
implementation of human rights treaties. By fulfilling its obligations under international human
rights law, the Unitcd States could take importaat strides to cnsure that this country’s
immigration system respcets the basic rights and dignity of all immigrants.

Arbitrary and Indefinite Detention

This hearing on the implementation of human rights treaties could not have come at a more
important time. In the last decade, immigration enforcement has increased by more than tenfold.
Immigration Jaws passed in 1996 expanded the scope of mandatory detention and cxpedited
removal policies, which allow for the detention of thousands of immigrants cach year without
individualized hearings beforc an independent judicial body. At the same time as thesc laws
were passcd, the budget for the Department of Homeland Security increased significantly. This
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unprecedented enforcement has resulted in more than 30,000 immigrants detained in jail-like
scttings on any given day, with a total of more than 360,000 pcople detained in fiscal ycar 2009
alone.

Mandatory detention, which denies immigrant detainces individualized hearings to determine the
necessity of detention in their circumstances, violates the right to freedom from arbitrary
detention. The U.N. Working Group on Arbitrary Detention has explicitly statcd that “where the
detention of unauthorized immigrants is mandatory, regardless of their personal circumstances, it
violates the prohibition of arbitrary detention in Article 9 of the Universal Declaration of Human
Rights (UD}HR) and Article 9 of the International Covenant on Civil and Political Rights
(1CCPR).”

Article 9 of the ICCPR statcs, “No one shall be subjected to arbitrary arrest or detention...
Anyone who is deprived of his liberty by arrest or detention shall be cntitled to take proccedings
before a court, in order that that court may decide without delay on the lawfulness of his
detention and order his releasc if the dctention is not lawful.” Article 9 of the UDHR likewise
prohibits arbitrary arrest or detention.

Mandatory detention and cxpedited removal policics infringe on the rights of undocumented
immigrants, legal permanent residents, and U.S. citizens. Legal immigrants with strong ties to
the United States may be subject to mandatory detention if they have previously been convicted
of a crime, even if the conviction is for a minor offense and cven if they have already paid their
debt to society. They are punished retroactively for crimes they committed years, even decades
ago, even for cnmes that were not deportable offenses at the time that they were committed.
This fundamentally unjust policy also affects U.S. citizens, who may be wrongly detained for
months or even years as they seck to prove their citizenship status. Regardless of their
immigration status, all persons subject to mandatory detention are denied the right to judicial
review of their cases.

Immigrant detainees effcctively facing indefinite detention under current U.S. detention practices
are also denied that nght. The Immigration and Nationality Act specifies that non-citizens under
final orders of removal may only be detained for the period necessary to bring about actual
deportation.? Two U.S. Supreme Court decisions, Zadvydas v. Davis and Clark v. Martinez,
further specify that U.S. Immigration and Customs Enforcement (ICE) may not detain an
individual for longer than six months aftcr final orders of removal if deportation is not likely in
the near future. This may be the case for immigrant detainees whose country of origin is
unwilling to accept their return or does not have diplomatic relations with the United States.
However, the decision to release an individual from detention is madc entirely at the discretion
of immigration enforcement authorities. The U.N. Special Rapportcur on the Human Rights of
Migrants, Jorge Bustamante, has concluded from his findings on this subject that, “given that

' Amnesty International. March 2009, “Jailed Without Justice: Immigration Detention in the USA.” Available at:
http:/www . amnestvusa. ovg/uploadsJailed Without)ystice. pdf.

? United Nations Human Rights Council. March 2008. “Report of the Special Rapporteur on the Human Rights of
Migrants, Jorge Bustamanie: Mission to the Unijted States of America. " Available at:

httpsYwww hamanrightstirstinfo/pd 708033 1 -rpp-special-rappotteur-teport.pdf
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these discretionary dccisions arc not subjcct to judicial review, current United States practices
violate international law.”

Under intemational law, immigrant detainees have the right to an individualized judicial review
of the lawfulness of their detention. As long as mandatory detention and expedited removal
continue, the U.S. immigration system fails to protect that right. Safeguards must be put in place
to ensure that those apprehended by immigration enforcement authorities are no longer subject to
arbitrary or indcfinite detention.

In order to restore justice to the U.S. immigration system and to realign the United States with its
obligations under international law, mandatory detention and expedited removal should be ended
and judicial review should be assured for iminigrant detainees facing indefinite detention.

Due Process Protections

“Everyonc shall have the right to recognition cverywhere as a person before the law,” according
to Article 16 of thc ICCPR. However, the conditions in U.S. immigration detention facilitics
significantly impede detainecs seeking to obtain legal rcpresentation and gather the neecssary
resources and materials to present their cases in removal proceedings. The broken U.S.
immigration system fails to uphold due process protections for immigrant detainces.

Article {3 of the ICCPR statcs, “An alien lawfully in the territory of a State Party to the present
Covenant may bec expelled therefrom only in pursuance of a decision reached in accordance with
law and shall, except where compelling reasons of national sccurity otherwise require, be
allowed to submit the reasons against his expulsion and to have his case reviewed by, and be
represented for the purpose before, the competent authority or a person or persons especially
designated by the competent authority.” The United Nations Human Rights Committee, which
monitors state compliance with the ICCPR, has interpreted the phrase “lawfully in the territory”
to include non-citizens who wish to challenge the validity of the deportation order against them.
Held in remote and rural locations with littic acecss to legal representation, immigrant detainees
arc too frequently denied their fair day in court.

The U.N. Special Rapporteur on the Human Rights of Migrants found that in 2005, 65 percent of
immigrants appeared at deportation hearings without thc benefit of legal counscl. Under current
U.S. law, immigrant detainees — unlike their counterparts in the criminal justice system — do not
have the right to a government-appointed lawyer. As immigrant detainces prepare to argue their
own cases, they often must rely solcly on the detention facility’s telephones in order to contact
family members, law offices, and consulates. However, they may be required to wait for
significant periods as dozens of detainces share two or three telcphones. In addition, immigrant
detainces are unable to make free calls to pro bono legal scrvices. The detention facilities’ law
libraries often do not have immigration-related legal materials in appropriate languages and
translation and interprctation services arc nearly non-existent. Legal orientation programs arc
rare. In sum, immigrant dctainces arc often reliant on ICE officers for information about their
cases, which amounts to a clear conflict of interests.

* Ibid.
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Immigrant detainces are frequently transferred to remote detention facilities in the United States,
often hundreds of miles from their place of apprchension. Arbitrary and frequent transfers
disrupt the relationship between immigrant detainces and their attorneys and families. The
Department of Homeland Security Office of Inspector General issued a report on detaince
transfers in November 2009 which concludes, “Transfcr determinations made by ICE officers at
the detention facilities are not conducted according to a consistent process. This leads to crrors,
delays, and confusion for detainees, their families, and legal representatives.” The Officc of
Inspector General further cited cvidence that detention ofticers do not consistently weigh factors
such as legal representation and scheduled court proceedings when considering transfers.

Duc process protections should be upheld for all immigrant detainees in ICE custody. These
protections include access to legal counscl and law librarics, independent judicial review of
individual circumstances before removal, and the ability to challenge detention before an
indcpendent judicial body in a timely manner.

Conditions in Detention

The steep increase in arrests and detention since 1996 has stressed the U.S. immigrant detention
system, both creating and contributing to substandard and dehumanizing treatment of detainees,
including poor medical treatment, limited or no access to telephoncs, sexual abuse, and arbitrary
transfer. Many of those detained are even identified as members of espeeially vulnerable
populations such as asylum seekers, survivors of trafficking and torture, pregnant and nursing
mothers, and children. These people should not be incarcerated. Yet in the numerous reports of
immigrant deaths, substandard treatment, and human rights violations in detention centers, many
of those most affected arc members of thesc vulnerable groups. 1CE has developed a set of
performance-based guidcelines for immigration detention centers but these guidclines are not yet
codified and standards are therefore difficult to enforce.

The majority of immigrants detained under the U.S immigration system posc no threat to public
safety as violations of immigration law arc civil—not criminal—offenses. Yet immigrant
detaincces are held in a combination of detention facilities owned by ICE, prison facilities owned
by private prison contractors, and over 300 local and county jails from which ICE rents beds. In
this system, over 57 percent of irnmigrant detainces are mixed in with the local prison
population. These practices are in clear violation of Article 10 of the ICCPR, which states, “All
persons deprived of their liberty shall be treated with humanity and with respect for the inherent
dignity of the human pcrson.” This article also stipulates that accused persons “shall, save in
exceptional circumstances, be segregated from convicted persons and shall be subject to separate
treatment appropriate to their status as unconvicted persons.”

Binding detention standards should be developed to ensure access to basic rights, such as
adequate acccss to health care, protection from unnecessary restraints and arbitrary transfer,
access to telcphones, and contact with families. Individualized risk assessments and humane
altcmatives to detention should be developed such that persons apprehended on suspicion of

* Department of Homeland Security Office of Inspector General. November 2009. “Immigration and Customs
Enforcement Policies and Procedures Related 10 Detainee Transfers.” Available at:
hitpr/rwww dhs govixolwfassets/momtrpi/O1G_10-13 _Nov09.pdf.
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immigration violations arc cither relcased into the eommunity or held in the least restrictive
setting possible during removal proceedings.

Conclusion

At FCNL, we scck a society with equity and justice for all. To reach this goal, all human beings
must receive fair and humane treatment; they also must be afforded due process of law. The
government’s current unprecedented campaign to roundup and detain undocumented immigrants
has violated these rights and produced devastating consequences for our communities and
families. FCNL is deeply worried about the effects of the current immigration enforcement
program on human rights and digpity.

We urge the Subcommittee to call for the implementation of the United States’ obligations under
international law regarding arbitrary detention, indefinite detention, and due process protections.
Wc hope that this hearing marks a continued effort to heal the broken U.S. immigration system
in a fair and humane manner that promotes respect for the rights and dignity of all immigrants.
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WRITTEN STATEMENT OF MEIKLEJOHN CIVIL LIBERTIES INSTITUTE
to
SENATE JUDICIARY SUBCOMMITTEE
on HUMAN RIGHTS AND THE LAW
on
THE LAW OF THE LAND:
U.S. IMPLEMENTATION OF HUMAN RIGHTS TTREATIES
in
BERKELEY and OAKLAND, CALIFORNIA

I am Prof. Ann Fagan Ginger, lawyer, author, first chair of the Berkeley City
Commission on Peace and Justice, and Executive Director of the Meiklejohn Civil
Liberties Institute (MCLI), a Non-Governmental Organization located in Berkeley using
human rights and constitutional law since 1965 to promote within the U.S. fundamental
human rights, including the right to jobs, food and housing.

It is unfortunate that | wili not be able to attend your SubCommittee hearings in
person and ! look forward to reading the transcript when it is available.

I will discuss three basic points in this testimony:

I. KNOWLEDGE OF U.S.-RATIFIED HUMAN RIGHTS TREATIES EMPOWERS
LOCAL GOVERNMENT OFFICIALS AND ACTIVISTS AND THE FAITH-BASED
COMMUNITY WORKING ON LOCAL HUMAN RIGHTS ISSUES

Il. CITY COUNCIL OF BERKELEY JUST VOTED TO MAKE REQUIRED PERIODIC
REPORTS TO THREE U.N. HUMAN RIGHTS COMMITTEES

Ill. AMERICAN BAR ASSOCIATION and NATIONAL LALWYERS GUILD ARE
CONDUCTING CONTINUING EDUCATION OF THE BAR TRAINING SESSIONS ON
U.N. HUMAN RIGHTS TREATIES

I. KNOWLDEDGE OF U.S.-RATIFIED HUMAN RIGHTS TREATIES EMPOWERS
LOCAL GOVERNMENT OFFICIALS AND ACTIVISTS AND THE FAITH-BASED
COMMUNITY WORKING ON LOCAL HUMAN RIGHTS ISSUES

Rev. Daniel Buford, of the Allen Temple Baptist Church in Oakland, California,
frequently testifies that learning about the ratified U.N. human rights treaties has
strengthened his work for justice.

After Rev. Buford became Vice-President of MCLLI, he faced the issue of the
unjustified killing of young African American Oscar Grant on New Year's Day 2009 by a
police officer of the Bay Area Rapid Transit (BART). Rev. Buford found that quoting the
ICERD and the ICAT provisions against racism and cruel and degrading treatment and
punishment transformed discussions with BART officials, City of Oakland government
officials, members of his congregation and the faith-based community, and the media.
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Rev. Buford has also started using the provisions in the ICCPR and ICERD in his
ongoing work to convince governments to insist on cleaning up the Toxic Triangle of
severely polluted areas in San Francisco, Oakland and Richmond next to African-
American and low income communities. He reports that citing the specific language in
these treaties as "the supreme law of the land" is very convincing.

Rev. Buford, as a leader in the People's Institute for Survival and Beyond,
centered in New Orleans, Louisiana, also frequently cites the U.N, treaties in his work
with Katrina and Rita victims seeking recognition of the denial of their human rights and
the legal requirement that the government fund recovery efforts.

1. CITY COUNCIL OF BERKELEY JUST VOTED TO MAKE REQUIRED PERIODIC
REPORTS TO THREE U.N. HUMAN RIGHTS COMMITTEES

The Berkeley, California City Council voted unanimously on Sept, 29, 2009, to
become the first city in the United States to implement the U.N. human rights treaties
ratified by the United States by making periodic local reports to the three U.N.
Committees administering the International Covenant on Civil and Political Rights
(ICCPR), the International Convention Against Torture and other Cruel, inhuman or
Degrading Treatment or Punishment (ICAT), and the International Convention on the
Elimination of all forms of Racial Discrimination (ICERD).

Berkeley took this action to improve its enforcement of human rights in the city on
the recommendation of its Berkeley Commission on Peace and Justice, a City
Commission staffed by citizens, which has been working for several years on enforcing
human rights treaties in Berkeley, and the Meiklejohn Civil Liberties Institute.

This action follows the City Council action in 1990 of adopting the Human Rights
Ordinance that uses the language in human rights Articles 55 and 56 of the United
Nations Charter as Berkeley Human Rights Ordinance 5985-N.S.

The Council resolution follows the suggestion of the Commission that the
Commission hold a Public Hearing at which residents of the City can describe problems
they face concerning the enforcement of human rights by City police, housing authority,
and other city and school district bodies. The Commission will summarize this
information for inclusion in its report. This will ensure that the report is not a mere
whitewash of City and Board activities. it will also convince city residents, and the
media, of the importance of this reporting process.

The Sub-Committee will be interested to learn that City Council Members stated,
in their discussion on the proposal to file the reports, that making, publishing, and
distributing the reports will have an affirmative effect on the actions of staff and officials
of the City and the Board of Education. Council Members specifically mentioned two
effects of making and publicizing City reports:

1. The "mobilization of shame” will take hold when residents of the City see
copies of the City reports in the City publications, and hear about them on the radio and
TV. The late Law Professor and California Supreme Court Justice Frank Newman
taught many Berkeley students and residents this concept in decades of work for
human rights.

2. The people at Berkeley City Hall and the Board of Education told Council
Members that knowing that the U.N. Committees will issue their Concluding
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Observations after reading and discussing the U.S. federal government's reports in
Geneva and New York will require them to put human rights issues higher on their long
agendas of work to be done.

Two affirmative resuits of the Council's action:

1) The next generation of citizen-voters is responding affirmatively when asked to
participate in the detailed work required to prepare the reports on human rights for the
U.N. Committees from existing reports by City bodies made for other purposes.

Several students in local high schools, junior colleges, universities, and graduate
schools quickly volunteered when the human rights reporting project was explained to
them by the Peace and Justice Commission.

2) The budgetary costs to the City and Board of Education are limited because
many students are willing to work without pay in return for learning about the U.N. treaty
reporting process and being able to describe this work on their resumes.

This means it is only necessary to pay for training the students in how to find the
statistics in existing City/Board documents and place them in the correct categories on
the templates used to make the reports.

By March, 2010, the Berkeley Commission on Peace and Justice will have
completed their work in preparing the templates to use in making the first City reports.
The Council action requires that the completed reports be submitted to:

Attorney General Jerry Brown

California Department of Justice

Attn: Public Inquiry Unit

Secretary of State Hillary Clinton

Navanethem Pillay, Office of the United Nations High Commissioner for Human

Rights

U.S. Representative Barbara Lee

U.S. Representative John Conyers

U.S. Representative Nancy Pelosi

Louise Arbour, Office of the United Nations High Commissioner for Human

Rights

UN Ambassador Susan Rice, United States Mission to the United Nations

League of California Cities

National League of Cities

California State Association of Counties

The Association of State Attorneys General (NAAG)

Such city reports help carry out the responsibility of all treaty signers to publicize the
text of the treaties, which the U.S. has totally failed to do to date.

This city reporting process also shifts the reports from being made by the federal
government in D.C. concerning enforcement at the iocal level to the federal
government collecting the local reports and summarizing them for the federal report.
Senators weli know the difference between a report by a federal agent in D.C. based on
information directly from local city officials and such a report made in D.C. based on a
few statistics obtained from federal agents in the state.

MCLI has proposed that Rep. Barbara Lee (from Oakland) introduce a bill;
requiring the federal government to publicize the text of the ratified human rights treaties
throughout the federal government and the states (required in the treaties), training of
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all employees of the federal government throughout the U.S. and its territories about the
treaties, and federal funding of states to make their reports at the local level.

MCLI has received enthusiastic responses to descriptions of the Berkeley
Council action in recent presentations in Spokane and Seattle, Washington and in
Stockton and El Cerrito, California.

Hl. AMERICAN BAR ASSOCIATION, NATIONAL LALWYERS GUILD, AND LAW
SCHOOLS ARE CONDUCTING CONTINUING EDUCATION OF THE BAR TRAINING
SESSIONS ON U.N. HUMAN RIGHTS TREATIES

This hearing of the SubCommittee is coming at the very moment when a series
of bar associations and law schools and are conducting their first Continuing Legal
Education programs on the U.N. human rights treaties and how lawyers can use them in
their work.

I have recently made a 90-minute conference call presentation on U.N. human
rights law for the Human Rights Committee of the international Law Section of the
American Bar Association for 45 lawyers. The response was very affirmative.

| also participated in a series of Continuing Legal Education sessions at the
national convention of the National Lawyers Guild in Seattle in October 2009 and for the
Peace Through Law Section of the Washington State Bar, and law school meetings at
Gonzaga University and Seattle University School of Law.

In 2008 MCLI prepared a tool kit for such presentations, including briefs of 49
cases won by counsel using U.S. law and U.N. treaties that lawyers and law students
say is very informative.

In conclusion, t hope this information will be helpful in the very important work of
the SubCommittee. | wouid be happy to answer any questions you may have, and to
submit any further documents you might find useful.

For more information contact:
% 3P, The Meiklejohn Civil Liberties Institute

\g“ @; M 5’ mcli@mcli.org | www.mcli.org | (510) 848-0599
X 75 PO Box 673 Berkeley, CA 94701
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The Honorable John Conyers The Honorable Howard Berman
Chairman Chairman

Committee on the Judiciary Committce on Foreign Affairs

2125 Raybum House Office Building 2170 Rayburn House Office Building
U.S. House of Representatives U.S. House of Represcntatives
Washington, DC 20515 Washington, DC 20515

The Honorable Lamar Smith The Honorablc [Hleana Ros-Lehtinen
Ranking Member Ranking Member

Committee on the Judiciary Committee on Foreign Affairs
2322A Rayburn House Office Building B360 Rayburn House Office Building
U.S. House of Represcntatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chairman Conyers, Chairman Berman, Ranking Mcmber Smith and Ranking Mcmber Ros-
Lchtinen:

United Statcs citizens arrested abroad are guarantced timely notice of their rights to
communicate with a U.S. consular official by Article 36 of the Vienna Convention on Consular
Relations (VCCRY), a treaty the U.S. ratified without rescrvation in 1969. These rights help
provide legal fairness in a forcign land and are eritical to the safety and security of Americans
who travel, live and work in other countries around the world: missionaries, Pcace Corps
volunteers, tourists, busincss travelers, foreign cxchange students, members of the military, U.S.
diplomats, and countless others.  U.S. consular officials assist detained U.S. nationals in their
cfforts to navigate an unfamiliar legal system, bridge cultural or language barricrs that may exist
between the U.S. national and the foreign detaining authority, arrange or recommend competent
local legal representation, and coordinate communications to fricnds and family back in the
Statcs.

Americans rely on thesc rights every day, and the U.S. government routinely insists that other
governments provide consular access consistent with their treaty obligations. For example, in
2001 when a U.S. Navy spy plane made an emergency landing in Chincse territory after
colliding with a Chinese jet, the State Dcpartment cited the Vienna Convention in demanding
consular visits to the planc’s crew. Chincse authorities granted consular visits to the crew
members, who were detained in China for 11 days. Throughout the tense standoff, State
Department officials repcatedly cited the Convention as the basis for immediate and
unobstructed access to the Amcrican citizens.

Our ability to insist that othcr countries provide U.S. nationals with Article 36 consular access is
strengthened by our good faith efforts to do the same for arrested forcign nationals.
Problematically, the U.S. has failed to comply with the Intemational Court of Justicc’s (1CJ)
determination that the United States must provide judicial review and reconsideration of the
cases of certain Mexican nations who did not receive their rights under Article 36 of the VCCR.
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See Case Concerning Avena and Other Mexican Nationals, 2004 1.CJ. 128 (March 31). ftis
imperative that we comply with the ICJ's decision so that we may ensurc that American citizens
detained abroad may also receive their VCCR rights.

The United States and 171 other countries are parties to thc VCCR. Likc all treaties, the VCCR
is binding federal law. Simply put, Article 36 ensures the rights of foreign nationals to have
access to consular assistance without delay and of consulates to assist their citizens abroad. In
addition to ratifying the VCCR, the U.S. also ratified the VCCR Optional Protocol, therehy
designating the 1CJ as the court with jurisdiction to resolve disputes regarding the VCCR.

President Bush, understanding the implications that noncompliance with the ICJ's decision
would havc for our own citizens and for our rclationship with Mexico, attempted to enforce the
Avena decision through a detcrmination that “the United States will discharge its intcational
obligations . . . by having state courts give cffect to the [ICJ’s] decision . . ..” (Memorandum
from President Bush to the Attorney General, 28 February 2005). Howcver, the U.S. Supreme
Court decided that the President did not have the authority to enforce ICJ decisions. The Court
held that the “responsibility for transforming an intcrnational obligation arising from a non-self-
cxecuting treaty into domestic law falls to Congress.” Medellin v. Texas, 552 U.S.

(2008).

It is imperative that Congress enact legislation implementing the Avena judgment so that other
governments do not invokc our non-compliance as justification for ignoring their obligations
under the same treaty. Make no mistake; 1 hold no candle for Mexican nationals who have been
convicted of heinous crimes and believe that justice should be swiftly served. That justice,
however, must be served in compliance with law, including our unambiguous intemational
agrecements. The rule of law dictates that we abide by our undisputed treaty obligations, and 1
firmly belicve doing so will help protcct the American abroad detained by foreign authorities.

The minor inconvenience of providing federal judicial review of the remaining Avena cases
pales in comparison to the threat to the sccurity of American citizens abroad and the potential
damage to our standing as a world leader that would result if the United States breaks its promisc
to provide consular notification and access. [ appreciate your attention to this important issue
and wish you the best.

Sincerely,

s

Lec H. Hamilton

ce: The Honorable Hillary Clinton,
Seeretary of State

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00211 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.174



VerDate Nov 24 2008

204

The Honorable Eric Holder
Attorney General

The Honorable John Kerry, Chairman
Senate Committce on Foreign Relations

The Honorable Richard Lugar, Ranking Member
Senate Committee on Foreign Relations

The Honorable Patrick Leahy, Chairman
Senate Committee on the Judiciary

The Honorable Jeff Sessions, Ranking Member
Scnate Committee on the Judiciary
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SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAW

UNITED STATES SENATE
WEDNESDAY, DECEMBER 16, 2009

Chairman Durbin, Ranking Member Coburn, and Members of the Subcommittee: I am Wade
Henderson, President and CEO of the Leadership Conference on Civil and Human Rights. I am
also the Joseph L. Rauh, Jr. Professor of Public Interest Law at the University of the District of
Columbia. 1 appreciate the opportunity to speak before you today on the incorporation of the
principles of human rights treaties into our system of law and justice.

The Leadership Conference is the oldest, largest, and most diverse civil and human rights
coalition in the United States. Founded in 1950 by Arnold Aronson, A. Philip Randolph, and
Roy Wilkins, the Leadership Conference seeks to fusther the goat of equality under law through
legislative advocacy and public education. The Leadesship Conference consists of more than
200 national organizations rcpresenting persons of color, women, children, organized labor,
persons with disabilities, the elderly, gays and lesbians, and major religious groups.

The Leadership Conference is committed to building an America that is as good as its ideals.
We strongly believe that civil and human rights should be measured by a single yardstick.
Ensuring that we as a nation live up to the provisions of the U.S Constitution and to our
international human rights obligations has long bcen a matter of profound importance both to
me, as well as to The Leadership Conference. In 1988, I was part of the civil and human rights
coalition’s effort to enact the Civil Liberties Act,' which helped to remedy the terrible
mistreatment of Japanese-Americans during World War II - one of the injustices that spurred the
adoption of the Universal Declaration of Human Rights (UDHR). In 1994, I testified before the
Committee on Foreign Relations on behalf of the NAACP, to urge the Senate to ratify the
International Convention on the Efimination of All Forms of Racial Discrimination (CERD). At
The Leadership Conference, we have monitored our nation’s compliance with CERD, and have
submitied “shadow reports™ in response to the reports the U.S. government filed in both 2000
and 2007.” The Leadership Conference has also joined the Campaign for a New Domestic

! Pub. L. 100-383 {Aug. 10, 1988).
? See. e.g., Leadership Conference on Civil Rights Education Fund, American Dream? American Reality! A Report
on Race, Ethnicity, and the Law in the United States, Jan. 2008, available at

15

http://www.civilrights.org/p i ican-dreany. See also Hearing on the Civil Rights Division of the
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Human Rights Agenda, a 50-member coalition of organizations that is urging the Obama
administration to strengthen our nation’s own mechanisms for protecting human rights both at
home and abroad, including asking President Obama to issue an Executive Order that would
strengthen and revitalize the Interagency Working Group on Human RightsA3

As a coalition, we understand that human rights instruments like UDHR and CERD are not only
a set of universal ethical standards and global norms embodying the aspirations of people ail
over the world, but also potcntially effective tools useful in iluminating and addressing
persistent inequities here at home. Indeed, while it may have gone by a slightly different name,
our nation’s civil rights movement in the 1950s and 1960s was very much at its heart a human
rights movement.

The Leadership Conference itsclf was founded at the dawn of the modern civil and human rights
movement, just two years after the adoption of the UDHR and only five years after the
Holocaust, a cataclysmic violation of human rights, and the internment of Japanese Americans
on U.S. soil. And its leadcrs ~ including the founders of The Leadership Conference — were very
much inspired and motivated by the principles set forth not only in our nation’s founding
documents, but by those articulated in UDHR as well. The great Hubert H. Humphrey, Senator,
Vice President and the visionary whom we celebratc annuaily with a dinner in his honor, made
the connection between civil rights and human rights in a 1948 speech to the Democratic
National Convention. Castigating civil rights opponents for clinging to “the shadow of states’
rights,” Humphrey told the convention that the time had come “to walk forthrightly into the
bright sunshine of human rights.”

With that in mind, and as you may have already noticed from the introduction, we have chosen
to honor the legacy and the foresight of our founders by fully incorporating the term “huran
rights” into our name. Beginning in January, as we approach our 60™ Anniversary, the
Leadership Conference on Civil Rights will become The Leadership Conference on Civil and
Human Rights. In truth, though, when it comcs to “civil rights” and “human rights,” there really
is not much of a distinction.

Traditionally, international treaties bear a presumption of judicial enforceability in the United
States. The Supremacy Clause establishes treaties as judicially enforeeable and supreme over
state law.* While the Supreme Court in Foster v. Neilson’ acknowledged the possibility that

Department of Justice, House Judiciary Subc ittee on the Constitution, Civil Rights, and Civil Liberties, 111™
Cong. (Dec. 3, 2009) (statement of Eileen R. Larencc, on behalf of the U.S. Government Accountability Office),
which provides troubling data on the DOJ Civil Rights Division’s enforcement efforts in recent years.

? See Professor Catherine Powell, Human Rights At Home: A Domestic Policy Blueprint for the New Administration,
Oct. 2008 (available at hitp://www.acslaw.org/files/C%20Powel1%20Blueprint.pdf).

* “This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all Treaties
made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the
judges in every state shall be bound thereby, any thing in the Constitution or Jaws of any State to the contrary
notwithstanding.” U.S. CONST. ant. Vi, ¢l. 2. See a/so Human Rights Institute at Columbia Law School & Leitner
International Law and the Constitution Initiative at Fordham Law School, Continuing Relevance of International
Law in U.S. Legal System, July 8, 2009 (available upon request).

*27U.S. 253 (1829).
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some treaties would not be judicially enforceable, it also recognized the presumption that treaties
will generally be judicially enforceable as domestic law where they address private rights.

Moving more directly to today’s subject, | want to thank you for this hearing, and for your
efforts in general to step up Congress’ oversight and enforcement of our human rights
commitments. The fact that this subcommittee did not even cxist prior to 2007 points to a
troubling fact: Congress simply has not been ensuring that the United States lives up to its human
rights treaty obligations — which, as you and others here in this room have pointed out, represent
not just mere ideals but the law of the land. Today’s hearing represents a tuming point, and one
that | find very encouraging.

I am also cncouraged by the fact that the United States has joined the Human Rights Council at
the United Nations, has recently signed the International Convention on the Rights of Persons
with Disabilities (CRPD) and will soon prcsent it to the Senate for ratification, and that the
Obama administration has listed the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) as one of its top priorities for ratification. The
Leadership Conference is committed to the ratification of the new CRPD and of CEDAW, which
is fong overdue. We will be leading a major new effort on CEDAW, in particular, where the
United States is only one of seven countries that have not ratificd the treaty — leaving us in the
unlikely company of Iran, Somalia, and Sudan.

We, along with many other organizations, stand ready to collaborate closely with the Senate and
the Obama administration to secure ratification of both treaties next ycar. We are indeed hopeful
that this renewed commitment to human rights will lead to greater progress, both domestically
and around the globe.

As our nation takes on thesc new commitments, however, it is critically important that we not
fose sight of the ones that we have already made. Over the past half-century, our nation has
made tremendous progress in fulfilling the ideals that both our founders and the international
community have set out for us. But I would not be doing my job, as a civil and human rights
advocate, if 1 did not point to some areas whcre there is continued room for improvement. As we
reclaim our leadership on the global human rights stage, our shortcomings at home are harmful
enough in their own right. But they also undermine our ability to serve as role models to other
friendly nations, and as they have in the past, they continue to serve as convenient fodder for
opponents of ours who want to divert attention from their own wrongdoing. This point was
made forcefully and eloquently by Secretary of State Hillary Clinton in a speech on the Obama
Administration’s human rights policy delivered recently at Georgetown University.

With that in mind, we would strongly encourage Congress to look at civil and human rights
issues, such as the following, through the lens of our international treaty obligations:

Racial Disparities in the Criminal Justice System

One civil and human rights issue that very clearly implicates our international treaty obligations
is that of racial disparities in our criminal justice system. In particular, 1 would point to the
disparity in sentencing for the possession of crack and powder cocaine.
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Under current law, offenders convicted of possessing five grams of crack cocaine, or the weight
of two penaics, receive the same minimum sentence as those caught dealing 500 grams of
powder cocaine, which is about a pound. A pcrson convicted of distributing 50 grams of crack,
or 1.7 ounces, is subject to a ten-year mandatory minimum sentence, while it takes 5,000 grams,
or 11 Ibs, of powder cocaine to receive the same sentence. Created by the Anti-Drug Abuse Act
of 1986,° this 100 to 1 disparity was the result of several flawed assumptions. Congress not
only thought that crack cocaine caused uscrs to become more violent than powder cocaine users,
but also belicved that crack was more addictive as well. As we now know, however, both of
those assumptions have becn proven false.

Meanwhile, the 100 to 1 disparity has had a disproportionately adversc affect on African
Americans. While 80 percent of crack cocaine defendants are black, less than 30 percent of
crack users are African-American—over two thirds of crack users are white or Latino. Current
cocaine sentencing laws also tend to target low-level offenders rather than the kingpins that thc
original legislation was intended to nab. In 2006, crack defendants were prosecuted on average
for possession of 51 grams of crack—the weight of a candy bar. In fact, more than 60 perccnt of
federal crack cocaine convictions involve low-level activity, while less than two percent of
federal crack defendants are high-level suppliers of cocaine. Furthermore, low-level retail sellers
and users are punished more severely than wholesale traffickers of the powder form because of
the quantity triggers for mandatory minimums for crack.’

This sentencing disparity has helped the United States earn the dubious distinction of being home
to the largest prison population in the world. According to the Sentencing Project, African
Americans now scrve virtually as much time in prison for a drug offense (58.7 months) as whites
do for a violent offense (61,7 months).® Additionally, the American Bar Association, a group
that has opposed mandatory minimums since 1995, also found that since the advent of such laws
the average length of incarceration has increased threefold.” These kinds of disparities and high
incarccration rates reinforce the perception among African Americans and other minorities that
the criminal justice system itself is illegitimate and undermines the fundamental belief in faimess
and equal treatment under the faw.

To be sure, the sale of cocaine in whatever form it is sold should be punished, but I think we can
all agree that it should not be done in a disproportionately harsh and racially discriminatory
manner. The UN Special Rapporteur on Racism, for one, echoed this sentiment when he
recommended that “mandatory minimum sentences should be reviewed to assess
disproportionate impact on racial or ethnic minorities. In particular, the different minimum
sentences for crack and powder cocaine should be reassesscd.”*® To that end, 1 am encouraged

¢ Pub. L. 99-570 (Oct. 27, 1936).
" The Sentencing Project, Federal Crack Cocaine Sentencing (1ssue Brief), May 2009 (available at
yttp://www.sentencingprojecLorg/doc/publications/dp_crack_sentencingpdf).

Id.
® Federal Cocaine Sentencing Laws: Reforming the 100:1 Crack Powder Disparity, Hearing before the Senate
Judiciary Subcommittee on Crime and Drugs, 1 n* Cong. (Apr. 29, 2009} (statement of Thomas M. Susman, on
behalf of the American Bar Association, at 6).
' United Nations Human Rights Council, Racism, Racial Discrimination, Xe phobia And Related Forms Of
Intolerance, Follow-Up To And Implementation Of The Durban Declaration And Programme Of Action;
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by ongoing efforts'! to abolish the crack and powder cocainc sentencing disparity in the name of
human rights, and I would strongly encourage members of both parties to support them.

Voting Rights in the District of Columbia

As you may know, the struggle for equal justicc in the United States is filled with numerous
hard-won victories, along with countless setbacks. However, few areas have been as contentious
in our turbulent history as the struggle for voting rights, a right that many have protested for,
fought for, and died to protect.

For more than 200 years, the residents of our nation’s capital have been denied voting
representation in Congress. From a civil and human rights perspective, the continued
disenfranchisement of nearly 600,000 D.C. residents stands out as one of the most blatant
violations of the most important right that citizens in a democracy posscss.

Lack of voting rights has real problems inconsistent with our values and human rights standards.
Taxation without representation is the first consequence; and second, Congress can unilaterally
overturn Jaws passed by Washington’s electcd city council, al the actions of its elected mayor,
and even all the interpretations of its laws by D.C. judges. Congress must also approve
Washington, D.C.’s annual budget, including spending of the residents’ own focal tax dollars, on
such programs as a ncedle exchange program to combat the AIDS epidemie, which has reached
catastrophic Icvels in the District of Columbia.

The ongoing status of D.C. residents will continue to undermine our nation’s moral high ground
in promoting democracy and respect for human rights in other parts of the world. Indeed, the
international community has taken notice. In December of 2003, for example, a body of the
Organization of American States (OAS) declared the United States in violation of provisions of
the American Declaration of the Rights and Duties of Man, a statement of human rights
principles to which the U.S. subscribed in 1948. 2 1n 2005, the Organization for Security and
Cooperation in Europe, of which the United States is a member, also weighed in, urging the
United States to “adopt such legislation as may be necessary” to provide DC residents with equal
voting rights.™

Many in Congress have been working to right this longstanding wrong. Legislation to grant
District residents voting rights in the House of Representatives passed the Senate in February,
and we are still pushing for action in the House," Extending voting rights to DC residents is one
of the highest legislative priorities of The Leadership Confercnce this year, and will remain so
every year, until it is achicved. Our nation’s credibility depends on it.

Addendum: Mission 1o the United States of America, April 29, 2009 at 28 (available at
http://www2.ohchr.org/english/bodies/hrcouncil/docs/1 Esession/A HRC. 11.36.Add.3.pdf) .

" See, e.g., S. 1789 (“Fair Sentencing Act of 2009™), 111™ Cong. (2009} (sponsored by Chairman Durbin}; H.R.
3245 (“Faimess in Cocaine Sentencing Act of 20097), 11 1 Cong. {2009).

2 Inter-American Commission on Human Rights, Statehood Solidarity C ittee/United States, Report No. 98/03,
Casc 11.204 (Dec. 29, 2003).

¥ OSCE Parliamentary Authority, Washington, DC Declaration and Resolutions Adopted af the Fourteenth Annual
Session, July 1-5,2005.

5. 160 (“District of Columbia House Voting Rights Act of 2009™), 111" Cong.
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Reform of the U.S. Commission on Civil Rights

For many years, the U.S. Commission on Civil Rights (USCCR) was known as the “conscience
of the nation,” and it helped make the case for landmark legislation such as the Civil Rights Act
of 1964, the Voting Rights Act of 1965, and the Fair Housing Act of 1968. Over time, however,
the Commission has been weakened by partisan manipulation to the point that it is ineffective
and a hotlow shell of its former self.

As presently constituted, it is morc of an obstacle than a constructive partner in solving many of
our nation’s problcms. For example, the Commission opposed both the “Matthew Shepard and
James Byrd, Jr. Hate Crimes Prevention Act”'® and the “Lilly Ledbetter Fair Pay Act.”'® Four
years after the devastation of Hurricane Katrina, the Commission has yet to undertake a thorough
and credible investigation of the civil and human rights issues left unrcsolved in the aftermath of
the largely man-made disaster that occurred as the storm subsided.

While the USCCR has been derelict in its duty to fully investigate the aftermath of Hurricane
Katrina, the international community has certainly been paying attention. In its “Concluding
Observations” filed in response to the United States’ 2007 report, the U.N. Committee on the
Elimination of Racia} Discrimination recommended that the U.S. government “facilitate the
return of persons displaced by Hurricane Katrina to their homes, if feasible, or to guarantee
access to adequate and affordable housing, where possible in their place of habitual residence.”
It added that the U.S. government should make “every cffort is made to ensure genuine
consultation and participation of pcrsons displaced by Hurricane Katrina in the design and
implementation of all decisions atfecting them.”"” The UN Special Rapporteur on Racism
echoed those same sentiments in an April 2009 report that also recommended a “robust and
targeted governmental response to ensure that racxal disparities are addressed” for internally
displaced people living in the Gulf Coast Region. '

The tragedy and devastation experienced by residents of the Gulf Coast region exposed the
glaring incqualities that continue to afflict other parts of the country. The magnitude and scope
of discrimination in housing, education, employment, and access to quality heaith care merits the
kind of sustained examination that only a truly independent national human nghts institution can
provide, as recommended to the United States by the U.N. CERD committee last'® year.

For these reasons, The Leadership Conference has joined forces with the American Civil
Liberties Union, the Rights Working Group, and othcr organizations to form the Campaign for a

' Division E, “Natjonal Defense Authorization Act for Fiscal Year 2010,” Pub. L. 111-84 (Oct. 28, 2009).
1 pub. L. 111-2 (Jan. 29, 2009).
"7 United Nations Committee on the Elimination of Racial Discrimination, Concluding Observations of the

Ci itree on the Elimination of Racial Discrimination, adopted March 5, 2008, at 10 (available at
hitp://www2.ohchr. org/cngl!sh/bodles/ccrd/docs/co/CFRD -C-USA- CO 6.pdf).
' United Nations Human Rights Council, Racism, Racial Discrimi , Xe hobia And Related Forms Of

Intolerance, Follow-Up To And Implementation Of The Durban Declaration And Programme Of Action:
Addendum: Mission 1o the United States of America, April 29, 2009 at 26 (available at

http://www2 ohchr.org/english/bodies/hrcouncil/docs/1 1session/A.HRC.11.36.Add.3.pdf) .

1 Supranote 17, at 3.
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New Domestic Human Rights Agenda, which has called for reconstituting the current USCCR as
the U.S. Commission on Civil and Human Rights. As described by our March 2009 report
entitled, “Restoring the Conscience of a Nation,”?° this ncw body would have an expanded
mandatc to include the framework of human rights and discrimination, including that based on
sexual orientation and gender identity. We also recommend that commissioners be subject to
Senate confirmation proccedings, in order to wecd out potentially partisan nominces with little or
no prior experiencc in civil or human rights policy issues.

The Right of Workers to Form Unions

Article 23(4) of the Universal Declaration of Human Rights statcs that “cveryone has the right to
form and to join trade unions for the protection of his interests.”™*' Article 5(e)(ii) of the
International Convention on the Elimination of All Forms of Racial Discrimination (CERD)
contains similar language.22

Throughout the history of our nation’s civil rights movement, this right to form unions was
recognized as cssential to promoting racial equality in our nation. Indccd, Leadership
Conference co-founder A. Philip Randolph, fongtime leader of the African-American Sleeping
Car Porters Union, championcd a broad pro-worker agenda as a vital part of our coalition’s
efforts. Following in Randolph’s footsteps, Dr. Martin Luther King, Jr., when hc marched in
support of striking Memphis sanitation workers, recognized that it was not racial prejudice alone,
but the joint effects of racial discrimination and economic privation that denied economic
opportunity to poor African-American workers.

As Randolph and King wisely rccognized, unions hold forth the promise of bringing us closer to
a society where all Americans enjoy economic opportunity. Unions markedly improve wages
and benefits for women and minorities, particularly those trapped at the bottom of the economic
ladder. They also make workplaces fairer and more humane through the enforcement of contract
provisions addressing issues like sick leave and workplace safcty.

Women and minorities need unions now more than ever, as the current economic downturn is a
particularly strong threat to low wage workers. Indced, whatever modest economic gains women
and minority workers have gamered in recent deccades may be wiped out if they are unable to
push back against wage and benefit cuts and to fight for better job security.

In spite of this nced, our nation’s labor laws are failing to keep up with changing circumstances
that have dramaticaily weakened the labor movement. As we pointed out in a recent report,”

* Leadership Conference on Civil Rights Education Fund, Restoring the Conscience of a Nation: A Report on the
U.S. Commission on Civil Rights, March 2009 (available at
hop://www.civitrights.org/publications/reports/commission/).

2 United Nations, Universal Declaration of Human Rights (1948) (available at
http://www.udhr.org/UDHR/default. htm).

2 nited Nations, International Convention on the Elimination of All Forms of Racial Discrimination (1965)
(available at http://www2.ohchr.orglenglish/law/cerd.htm).

* Leadership Conference on Civil Rights Education Fund, Let All Yoices Be Heard - Restoring the Right of Workers
to Form Unions: A National Priority and Civil and Human Rights Imperative, Sept. 2009 {available at
http://www.civilrights.org/publications/voices-2009/).
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employers routinely push the boundaries of our laws by delaying elections, coercing their
workers to oppose unions, retaliating against union supportcrs, and refusing to agrec to first
contracts. Even when they overstep the law’s boundaries, penalties are weak — nothing more
than a slap on the wrist - so employers routincly decide they would rather risk the law’s meager
penalties in order to keep a union away.

In addition to aggressive employer rcsistance to the right to organize, the changing
characteristics of the American workplace have also madc it extremely difficult to organize
womcn and minorities. Not only has our workforce shifted from manufacturing to low-skill
service-sector jobs, but women and minority workers are most likely to be concentrated within
these service jobs, Unlike manufacturing, the service industry presents unique obstacles to union
organizing. The kind of shop-floor solidarity that often occurs in factories where workers toil
side by side is less likely to take root. In contrast to large factories with many workers at a single
site, smailer service industry locations, like retail stores or restaurants, require enormous
investments by unions just to unionize a handful of workers. Without a change in our laws, it is
difficult to imagine how unions will be ablc to organize widely in the scrvice sector.

As a result of these factors, the decline of America’s unions has rcached a crisis point. One out
of every three workers in the private sector was a union member in the late 1950s, a time when
America enjoyed a growing middle class. Today, fewer than one in twelve workers in the
private scctor arc union members.”* Unions, more than ever before, stand ready to organize
professions with large concentrations of minority workers. However, weaknesses in our labor
laws and an all-out attack by the business community on labor unions have prevented unions
from being a far greater force for economic opportunity than they might otherwise be.

For these reasons, The Leadership Conference views the Employee Free Choice Act (EFCA)25 as
a profoundly important step in fulfilling our nation’s obligations under the UDHR, CERD, and
other international human rights instruments. EFCA will prevent employers from using the
many unfair tactics currently at their disposal to frustrate the desire of their workers to join
unions. Among other things, it will provide for union representation as soon as a majority of
workers express their desire to do so, rather than allowing employers to use tactics of delay and
intimidation during the lengthy NLRB election process to coerce workers into rejccting a union.
It will also enhance penalties for anti-union retaliation and will prevent employers from dragging
their feet on first contract negotiations — a tactic frequently used to erode confidence and support
for the union. Restoring faimess to the process by which workers choose a union is one of the
most important steps we as a nation can take to address the remaining hurdles we face on our
path to becoming a socicty where all our pcople enjoy the same opportunity to succeed.

Rights of Indigenous Peoples

Indigenous peoples are the original inhabitants of this country: Indian and Alaska Native nations
and Natives of Hawai’i. These indigenous peoples hold inhcrent human rights, many of which

* Barry T. Hirsch and Jeffrey M. Hirsch, Remarks for Allied Social Science Association Meetings: The Rise and
Fall of Private Sector Unionism: What Comes Next?, Dec. 2005.
28, 560/H.R. 1409, 111" Cong. (2009).
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arc embodied in treaties and agreements with the United States, including the right to seif-
government, land rights, and the fedcral trust responsibility.

Sadly, the United States has not taken seriously its human rights obligations toward Indian and
Alaska Native nations and individuals, nor toward Natives of Hawai’i. The indigenous peoples
of this country continue to be denied many ordinary constitutional rights and human rights,
cspecially the right to cquality before the law. For example, the federal government claims the
power to take aboriginally-held Native lands and resources without any compensation or due
process of law, and Congress frequently deals with Native property and money with legislation
that would be forbidden by the Constitution if it affected anyone else’s property. Native nations
are frequently denied any legal remedy for these wrongs, including federal violations of treaty
obligations. This legal framework is inconsistent with our Constitution and with this country’s
human rights obligations.

Native women suffer horrendous levels of sexual violence, three times greater than that suffered
by others. The cause is the dysfunctional and unfair law concerning criminal jurisdiction in
Indian Country and the failure to adequately police and prosecute these crimes. This has been
brought to the attention of the U.N. Committce on the Elimination of Racial Discrimination
(CERD), but there has been no adequate response by the United States.

The United States was condemned by the Inter-American Commission on Human Rights for its
discriminatory laws dealing Indian nations and individuals, particularly for the unfair procedures
applied to Indian land rights and land claims, and for the United States’ failure to accord Indian
peoples equality before the law — particularly with respect to the protection of constitutional
rights. This casc was United States v. Mary and Carrie Dann.*® The Inter-American
Commission made a number of recommendations for correcting these human rights violations,
but the United States has openly flouted the decision and refused to take any corrective action
whatever.

These discriminatory laws and procedures affecting Native nations and individuals have been
repeatedly noted and condemned by CERD as well over a period of many years. Again, the
United States has done nothing to respond to CERD’s recommendations and observations.

In recent years, we note that the United States was onc of only four countries to vote against the
United Nations Declaration on the Rights of Indigenous Peoples, which was adopted by the
General Assembly in 2007. The United States’ reasons for voting “no” appeared to be pretextual
rather than truly substantive. At the same time, the United States has refused to participate in
negotiating and preparing the American Declaration on the Rights of Indigenous Peoples in the
Organization of American States. The rcfusal of the United States to participate has had a severe
adverse effect on the process and on indigenous rights, though practically all other countries arc
moving forward in a productive way in negotiations.

* Case 11.140, Report No. 75/02, Inter-Am. C.H.R. (2002} ¢affirming rights of indigenous peoples to their lands
under international law and finding that the United States deprived Mary and Carrie Dann of their Jands held under
aboriginal title through procedures that did not accord due process and which denied the Danns equality before the
law).
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The failure of the United States to comply with its human rights obligations is widespread and
complex. The consequcnces for the victims of abuse arc terrible, and the consequences for this
country, its character, and its reputation are very serious as well.

Less than a week ago, the world celebrated the 61° Anniversary of the Universal Declaration of
Human Rights. The UDHR is a truly transformative document because it was the first attempt to
hold all governments to a common standard of conduct, serving as a single yardstick that U.N.
bodies and non-governmental organizations alike could use to measure governmental
performance. With former First Lady Eleanor Roosevelt at the helm, the United States played a
critical role in its adoption, on December 10, 1948.

Since then, the United States has oficn used the standards of UDHR and other instruments to
criticize other governments, sometimes strongly, and rightfully so. Yet when it comes to
conduct at home, thosc same international standards often get short shrift. I hope that will
change. Indeed, as President Barack Obama aptly noted in his Nobel acceptance speech on
Human Rights Day, “Amcrica cannot insist that others follow the rules of the road if we refuse to
follow them ourselves.” At thc same time that we take our human rights ideals abroad, we must
ensure that we bring them back home as well.

Thank you for both the opportunity to spcak today and for your leadcrship on this issue. I look
forward to answering any questions you may have.
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Statement of
Mary Meg McCarthy, Executive Director
Heartland Alliance’s National Immigrant Justice Center

Senate Judiciary Subcommittee on Human Rights and the Law

Hearing on the Law of the Land: U.S. Implementation of Human Rights Treaties
December 16, 2009

L Introduction

Heartland Alliance’s National Immigrant Justice Center (NHC) commends Scnator Durbin and
the members of the Senate Judiciary Subcommittee on Human Rights and tiie Law for holding
this first-ever Congressional hearing on U.S. implementation of human righus treaties. We
appreciate the opportunity to submit a statcment on this important issuc.

The United States was founded on human rights principles. Recognizing the right to life, liberty,
and the pursuit of happincss has made the United States a beacon for people fleeing oppression
throughout our history. Sixty-one years ago, in the wake of a devastating war and in the middle
of the greatest refugee crisis in world history, the United States played a leading role in drafting
the Universal Declaration of Human Rights, a document designed to protect all individuals,
regardless of their citizenship status. The Declaration laid the foundation for all subsequent
international human rights law.

The International Covenant on Civil and Political Rights (ICCPR) implemented much of the
Declaration in a binding treaty in 1976. In language that echoes the U.S. Constitution, the [CCPR
addresses basic rights such as frecdom of religion, freedom of speech, and freedom of asscmbly.
The United States signed and ratified the ICCPR with reservations in 1992, but has failed to live
up to its obligations, particularly when it comes to the treatment of non-citizens. The current U.S.
immigration system violates both the letter and spirit of the ICCPR and demands the immediate
attention of Congress.

NIJC is a non-governmental organization based in Chicago and dedicated to safcguarding the
rights of noncitizens. NLJC advocates for immigrants, refugees, and asylum-seekers through
direct Icgal representation, policy reform, impact litigation, and public cducation. NIJC and its
pro bono partners provide legal representation to approximatcly 8,000 individuals annually,
including low-income immigrants, refugees, victims of human trafficking, unaccompanicd
minors, and asylum seekers. Since its founding 25 years ago, NIJC has developed the largest pro
bono network in the United States, totaling more than 1,000 attomeys from the nation’s leading
law firms.

N1JC has playcd a major role in advocating for rcform of the immigration system through impact
litigation, advocacy, and public education. As the co-convener of the Department of Homeland
Security (DHS)NGO Enforcement Working Group, NIJC facilitates advocacy and open
communication between DHS and human rights organizations, legal aid providers, and
immigrant rights groups. With a national membership of more than three dozen organizations,
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the Working Group advocates for full protcction of internationally recognized human rights,
constitutional and statutory due proccss rights, and humane treatment of noncitizens. The
Working Group’s unique vantage point gives it valuable insights into national concemns while
supporting efforts to reform the immigration system.

Our statement will focus on the United Statcs’ obligations under the ICCPR and the treatment of
noncitizens in the United States with respect to duc process and arbitrary detention. The
statement also sets forth recommendations to ensurc fair treatment of noncitizens and humane
detention conditions. NLJC’s ycars of expericnce serving the immigrant population and working
with colleagues throughout the country and internationally give us a unique perspective on the
inner workings of the immigration system and its relationship to U.S. obligations under the
ICCPR.

11 The United States has Failed to Implement the ICCPR’s Due Process Protections for
Noncitizens

Under the ICCPR, prior to expelling a noncitizen a signatory country must providc the
individual with an opportunity to present evidence and to have their case revicwed by a
“competent authority.” ' The nencitizen must also be allowed to be represented by
counsel in the proceeding. In addition, signatory countries must provide detained
individuals with timely judicial revicw of the lawfulness of their detention and must
release individuals whose detention is found to be unlawful. > Current U.S. laws and
policies violate these provisions of the ICCPR.

A. Lack of Review by a Competent Authority

During the past few years, serious concerns have been raised about the ability of the immigration
court system to adjudicate cases competently. Several U.S. Circuit Courts of Appeals have
found that current immigration court practice has “fallen below the minimum standards of legal
justice.™ The eircuit courts have similarly criticized the Board of Immigration Appeals (Board),
the administrative appcllate agency, for affirming the erroneous decisions of immigration judges
with no opinion or with a “very short, unhelpful, boilerplate opinion.”™* The reversal rate of
immigration court decisions by circuit courts is as high as 40 percent, showing that the
government and immigration courts are making frequent errors at the cost of the due process
rights of noncitizens.® This pattern of errors is the result of a system that is chronically

" “An alien lawfully in the territory of a State Party to the present Covenant may be expelled there from only in
pursuance of a decision reached in accordance with law and shall, except where compelling reasons of national
security otherwise require, be allowed to submit the reasons against his expulsion and to have his case reviewed by,
and be represented for the purposc before, the competent authority or a person or persons especially designated by
the competent authority.” International Covenant on Civil and Political Rights {hcreinafter ICCPR] art. 13, Dec. 19,
1966, 999 U.N.T.S. 171.

* “Anyone who is deprived of his liberty by arrest or detention shali be entitled to take proceedings before a court,
in order that that court may decide without dclay on the lawfulness of his detention and order his relcase if the
detention is not lawful.” ICCPR, art. 9(4).

* Benstimane v. Gonzales, 430 F.3d 828, 829-830 (7th Cir. 2005) (citing to decisions by the Third, Second, and
Ninth Circuit Courts of Appeals, which criticized the Board of Immigration Appcals and the immigration courts).

* lao v. Gonzales, 400 F.3d 530, 534-35 (7th Cir. 2005).

$ Benslimane v. Gonzales, 430 F.3d at 830,

Page 2 of 7
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overburdened and underfunded.® Immigration judges typicaily handle more than 1,500 cascs per
year without the assistance of law clerks.

The lack of adcquatc review within the immigration court system is compounded by laws that
limit federal courts’ review of immigration decisions. For example, the Immigration &
Nationality Act creates significant obstacles to judicial review for individuals denied relief by
DHS, cven asylum seekers. NIJC, with allies at the Amcrican Civil Liberties Union, is currently
litigating two cases before the U.S. Supreme Court regarding the jurisdiction of federal courts to
review denials of asylum.’

The failure of the government to ensurc competent adjudications of immigration cascs and the
obstacles individuals face to appeal unjust decisions violate the U.S. obligations under the
ICCPR.

B. Barriers to Access to Representation

Legal representation is critical to the ability of noncitizens to obtain immigration relief.
Immigration law and the process arc complex and difficult to navigate without competent
legal representation. This is particularly true with respect to asylum-seekers, who are
almost threc times more likely to be granted asylum if they are represented by counsel
than if they appear pro se in immigration hearings.

Under U.S. law, however, noncitizens do not have a right to counsel at government
expense. The U.S. Immigration and Nationality Act (INA) provides noncitizens with
merely the “privilege” of counsel.” The United States does not provide counsel for any
noncitizens in immigration proceedings, including vulnerable populations such as
unaccompanied minors, asylum scckers, torture survivors, or victims of trafficking. By
allowing noncitizens only the mere “privilege” of representation at no government
expense, the United Statcs effectively limits representation to noncitizens who are
capable of locating and have the financial mcans to secure counsel on their own.

For many noncitizens the barriers to finding legal represcntation are compounded by their
isolation in immigrant detention facilities. Noncitizens apprehended by immigration
authorities are often moved to facilities that are far from the location of their arrest, even
if they have well-establishcd family and community tics in that area. Most immigration
detention facilities are located in remote areas, prohibitively far from urban centers where
most pro bono attorneys or even private attorneys arc found.' Even if a detained

® Transactional Records Access Clearinghouse, Syracuse University, Immigration Courts: Still a Troubled
Institution, June 2009, available on line at hitp:/trac.syr.edw/immigration/reports/210.

7 Gomis v. Holder, 571 F.3d 353 (4th Cir. 2009}, petition for cen. filed, (Aug. 11, 2009) (No. 09-194) and Khan v.
Filip, 554 F.3d 681 (7th Cir. 2009), petition for cert. filed, (Aug. 20, 2009) (09-229).

* Jaya Ramji-Nogales, Andrew L. Schoenholtz, and Philip G. Schrag, Refugee Roulette: Disparities in Asylum
Adjudication, 60 Stan. L. Rev. 295, 340 (2007).

? INA § 240(b)(4)(A).

" National Immigration Law Center, ACLU of Southern California, and Holland & Night, A Broken System:
Confidential Reports Reveal Failures in U.S. Immigrant Detcntion Centers, July 2009, available on line at
http://nilc.org/immiawpolicy/arrestdet/ A-Broken-System-2009-07.pdf; Human Rights Watch, Locked Up Far Away:
The Transfer of Immigrants to Remote Detention Centers in the United States, December 2009, page 4 and pp. 46-
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noncitizen manages to obtain representation, the individual may then be transferred to
another immigration detention facility located so far away from their attorney that the
representation must be terminated. In some cases, the rapid transfer of dctainees between
facilities creates situations in which attorneys cannot locate their own clients.!' The
effcct of detaining noncitizens in remote locations thus effectively restricts their right to
counsel in violation of the United States’ trcaty obligations under Articles 3 and 26 of the
ICCPR.

C. Lack of Review of Detention

The United States currently provides different categories of noncitizens with differing
levels of review over detention decisions. For examplc, arriving asylum seckers do not
have the ability to petition an immigration judge for rclease from detention. DHS has the
exclusive discretionary authority to decide whether an asylum seeker should be dctained
and its decision is not subject to review. The unrevicwable detention of arriving asylum
scckers violates the ICCPR’s requirement that individuals who are detained be provided
with timely judicial review of the lawfulness of their detention.

IIl.  The United States has Failed to Implement the ICCPR’s Prohibition Against
Arbitrary Detention

Under the ICCPR, “no one shall be subjected to arbitrary arrest or detention™ or
“deprived of his liberty except . . . in accordance with such procedures as are established
by law.'? Again, cchoing the U.S. Constitution, the treaty also provides that “all persons
deprived of their liberty shall be treaty with humanity.”" In our cxperience, the U.S.
immigration detention system docs not meet its obligations under the ICCPR’s provisions
protecting detained individuals.

A. Arbitrary Detention

Over the past scveral years, the number of noncitizens held in the immigration detention
system has increased dramaticaily. The United States currently detains approximately
33,000 noncitizens on a given day, a 60 pereent increasc from just four years ago." Most
detained noncitizens do not have any criminal convictions; they are held in custody while
their casc is pending in the immigration court system. A recent study found that
noncitizens without criminal convictions typically spend more than two months in
detention, although hundreds have been held in custody for more than a year.

51, available on line at http://www hrw.org/en/node/86789 [hereinafier Human Rights Watch Report].

"' Human Rights Watch Report, pp. 43-46

' “Everyonc has the right to liberty and security of person. No one shall be subjected to arbitrary arrcst or
detention. No one shall be deprived of his fiberty except on such grounds and in accordance with such
procedures as are established by law.” ICCPR, art. 9(1)

" “Ali persons deprived of their liberty shall be treated with humanity and with respect for the inherent

dignity of the human person.” ICCPR, art. 10(1)

" Dr. Dora Schriro, special advisor on ICE Detention and Removal, Immigration Detention Overview and
Recommendations, Department of Homeland Sccurity Immigration and Customs Enforcement. October 6, 2009
zlasv;a‘;lable online at http://www ice.gov/doclib/091005_ice_detention_report-final.pdf.
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The United States docs not provide its immigration officers with clear guidance regarding
which noncitizens should be detained and which should be relcased. Thercfore, the
population of dctained immigrants in the United States includes individuals who recently
entercd the country without authorization as well as long-time lawful permancnt residents
who committed a minor infraction more than a decade ago. It includes vuincrable
populations such as asylum seekers, torture survivors, pregnant women, and individuals
with chronic and scrious ilinesses, including mental Hiness.

As noted above, the United States detains arriving asylum seckers who have been found by
immigration officers to have a credible fear of persccution. While current asylum parole
guidelines suggest that immigration officers have the authority to relcase such asylum seckers
from dctention, asylum seekcrs must meet strict requirements to win releasc or parolce, including
demonstrating to ICE that their release is in the “public interest,” an undcfined term that does not
encourage immigration officials to grant releasc. As a result of the lack of clarity, immigration
officcrs inconsistently apply the parole guidclines. Factors as arbitrary as geography, rather than
the merits of the case, often determine whether an asylum seeker will be released. '®

The United Nations Human Rights Committee has found that detention is arbitrary when
imposed without consideration of the totality of the individual’s circumstances.!” Under
this finding, the United States’ policy of detaining noncitizens regardiess of their
particular situation violates the ICCPR’s prohibition against arbitrary detention.

B. Inhumane Detention Conditions

For noncitizens held in immigrant detention, daily life is often fraught with isolation. As noted
above, the immigrant detention system cxpanded rapidly over the past four years. Although the
increase in detainces was a result of an incrcase in enforcement activity by immigration officials,
the United States did not plan for the corresponding increase in detainees. Due to this failurc, the
United States relies on state and local jails and private contractors to house more than 70 percent
of immigration detainccs. Decisions about where to detain an individual and whether to transfer
an individual to another facility oftcn are based on the capacity of facility contractors, rather than
on the needs of a detained individual attempting to prove her eligibility for rclief from removal.
The use of local and private contractors also mcans that immigrants—who are detained under
civil authority—face the same conditions as convicted criminals, such as confinement in cells,
transportation in shackles, lack of contact visits (cven with young children), and lack of privacy
when using the bathroom or shower." Additionally, many detainecs are held within the general
population of criminal inmates.'”

' For example, in fiscal year 2003, only 0.5% of arriving asylum-seekers in New Orleans were relcased prior to a
decision in their case while in Harlingen, Texas, 98% of arriving asylum-seckers were paroled. UCIRF Report,
supra note 10, Exccutive Summary at page 8, available online at
http://www.uscirf.gov/images/stories/pdf/asylum_seekers/execsum.pdf.
V7 See A. v. Australia, UN Human Rights Committee, Communication No. 560/1993, U.N. Doc.
CCPR/C/59/D/560/1993, April 30, 1997, available online at www .unlicr.ch/tbs/doc.nst/. See also Report of the
Special Rapportcur on the human rights of migrants, Jorge Bustamante, March 2008, page 10, available online at
hip://www2.ohchr.org/english/issues/migration/rapporieur/visits.htm,
" Human Rights First, U.S. Detention of Asylum Seckers Seeking Protection, Finding Prison, June 2009, pagc 23,
available online at http://www . humanrightsfirst. org/pdf/090429-RP-hrf-asylum-detention-repart.pdf.

Department of Homeland Seeurity, Immigration Detention Overview and Recommendations, October 2009, page
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Individuals held in immigrant detention often also lack access to basic medical care, such
that the conditions of their detention fail to mcet the standards for humane treatment.
Since 2003, morc than 106 immigrants have died in detention.”® DHS has admitted that
it lost track of some of thesc individuals until advocates and the media brought the deaths
to their attention.” The conditions of immigration detention facilities arc particularly
inhumane for vulnerable populations such as asylum seekers, most of whom have fled
brutal persecution in their home countries. Many detained asylum-seekers have physical
injuries, as well as significant psychological issucs, that frequently go untreated while
they remain in detention for long periods, waiting to have a full hearing on their asylum
case.

Thc practice of arbitrarily detaining noncitizens in remote, penal detention facilitics
violates the United States” obligations under the [CCPR.

IV.  Recommendations for Ensuring Compliance
In order for the U.S. government to comply with its international trcaty obligations under
the [CCPR, NIJC recommends the following:

* The United States must ensure that the immigration court system is independent
and accountable, with adequate court staffing, immigration judges who have
authority to control their own dockets and courtrooms, DHS attorneys who are
assigned to cases from start to finish, an electronic case management system, and
an effective appellate system.

* Noncitizens should have the right to seek meaningful judicial review of decisions
issued by the immigration courts.

e The United Statcs must ensurc that every detained asylum seeker be afforded a
timely opportunity to have his or her detention reviewcd by an immigration judge,
according to clear standards.

e The Unitcd States must provide noncitizens with fulf access to legal counsel.

e DHS must end the practice of arbitrarily transferring noncitizens between
detention facilities. DHS also must ensure that detention facilities are located in

21, available on-online at hitp://www.ice.gov/doclib/091005_icc_detention_report-final.pdf. See afso Amnesty
International, Jailed Without Justice: Immigration Detention in the USA, March 2009, page 37, available onlinc at
http://www . amnestyusa.org/uploads/JailedWithoutJustice pdf.

*® Nina Bernstcin, Il and in Pain, Detainee Dies in U.S. Hands, New York Times, August 12, 2008, available online
at http://www.nytimes.com/2008/08/1 3/nyrcgion/i 3detain.html; Dana Priest and Amy Goldstcin, System of Negiect,
Washington Post, May 1 1, 2008, available onling at hitp://www.washingtonpost.com/wp-
srv/nation/speciats/immigration/cwe_dipt.htmi: Human Rights Watch, Detained and Dismissed: Women’s
Struggles to Obtain Health Care in United States Immigration Detention, March 2009, available online at
http://www.hrw.org/en/reports/2009/03/16/detained-and-dismissed. See also Florida Immigrant Advocacy Center,
Dying for Decent Carc: Bad Medicine in Immigration Custody, February 2009, available online at
http://www.fiacfla.org/reports/Dying ForDecentCare.pdf; and links to all New York Times articles on in-custody
immigrant deaths at

http://topics nytimes.com/top/reference/timestopics/subjects/i/immigration_detention_us/incustody_deaths/index ht
mi.

*' Nina Bemstein, Officials Say Detainee Fatalitics Were Missed, New York Times, August 17, 2009, available
onling at http://www.nytimes,com/2009/08/18/us/1 8immig.html.
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arcas where dctained noncitizens have an opportunity to access pro bono
rcpresentation.

e DHS should exercise prosccutorial discretion when it carries out its detention
mandates and should create a risk assessment tool, in ordcr to determine if an
individual poses a threat to the community or a flight risk. DHS must release
noncitizens who do not pose a risk. In addition, DHS should create a national
secure alternatives to detention program for noncitizens who DHS determines
must be detained.

e DHS should establish a presumption of parole for asylum -scckers who pass a
credible fear interview, with straightforward standards for rebutting the
presumption in light of flight or security risks.

e DHS should ensure that detcntion facilitics provide adequate space for family
visitation, confidential meetings with attomeys and health care practitioners, and
indoor and outdoor recreation. DHS must not detain poncitizens with the general
population of criminal inmates.

e Congress should also enact legislation to protect the rights and cnsure the bealth
and safety of detained noncitizens. Furthermore, Congress and independent
investigators must exercisc rigorous and ongoing oversight to measure the impact
of these reforms to ensurc that the United States’ obligations under the ICCPR are
upheld.

V. Conclusion
The ICCPR, like the U.S. Constitution, recognizes the rights of all individuals to due
process. As a nation committed to the rule of law, we must restore our human rights

reputation and ensurc that we are complying with our international obligations to defend
the inhcrent human dignity of cvery person, regardless of citizenship status.
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Statement of
Mary Meg McCarthy, Executive Director
Heartland Alliance’s National Immigrant Justice Center

Senate Judiciary Subcommittee on Human Rights and the Law

Hearing on the Law of the Land: U.S. Implementation of Human Rights Treaties
December 16, 2009

U.S. Obligations Under the Refugee Protocol

I Introduction and Background

Heartland Alliance’s National Immigrant Justice Center (NIJC) commends Senator
Durbin and the members of the Senate Judiciary Subcommittee on Human Rights and the
Law for holding this first-cver Congressional hearing on U.S. implementation of human
rights treaties. We appreciate the opportunity to submit a statement for the record on this
important issue.

The United States was founded on human rights principles. Throughout our history,
recognizing the right to life, liberty, and the pursuit of happiness has made the United
States a beacon for people flecing oppression. Sixty-one years ago, in the wake of a
devastating war and unimaginable human rights violations, the United States played a
leading role in drafting the Universal Declaration of Human Rights (Declaration), a
document designed to protect all individuals, regardless of their citizenship status. The
Declaration laid the foundation for all subsequent international human rights law. Article
[4 of the Declaration rccognizes refugee rights as fundamental human rights, stating that
“Everyone has the right to seck and to enjoy in other countries asylum from persecution.”
The primary instruments through which States assumed legal duties towards refugees are
the 1951 Convention Relating to the Status of Refugees (Rcfugee Convention) and the
1967 Protocol Relating to the Status of Refugees (Refugee Protocol). Among other
provisions, these instruments require States to recognize as refugees anyone with a “well-
founded fear” of persecution in their home countries, to accord refugecs certain legal
rights, and to refrain from returning them to countries where their safety would be
threatened.' Although the Umted States did not sign the Refugee Convention, it did sign
and ratify the Refugee Protocol.” In 1980, the Umted States enacted the Refugee Act to
ensure compliance with the Refugee Protocol.”

' “No Contracting State shall expel or return (*refouler’) a refugee in any manner whatsoever to the
fronticrs of territorics where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or politicat opinion.” Convention Relating to the
Status of Refugees [hereinafter “Refugee Convention™}, ant. 33-1, 189 UNTS 150.

? Although the United States did not sign the Convention, the Protocol includes by reference the rights and
duties set forth in the Convention. Refugee Protocol art. 2 (“The Statcs Parties to the present Protocol
undertake to apply Articles 2 to 34 inclusive of the Convention to Refugees as hereinafier defined.”) The
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Statement of Mary Meg McCarthy, Exccutive Director, NIJC
December 15, 2009

This statement focuses on the United States’ obligations under the Refugee Protocol. To
the extent that violations of refugees’ rights overlap with other human rights violations,
this statcment will reference a companion statement submitted by NC for this hearing
addressing the United States’ compliance with the International Covenant on Civil and
Political Rights (ICCPR).*

NUC is a non-governmental organization based in Chicago and dedicated to safeguarding
the rights of noncitizens in the U.S. NIJIC advocates for immigrants, refugees, and
asylum seekers through direct legal representation, policy reform, impact litigation, and
public education. NIJC and its pro bono attorneys provide legal representation to
approximately 8,000 individuals annually, including low-income immigrants, refugcecs,
victims of human trafficking, unaccompanied minors, and asylum seekers. Since its
founding 25 ycars ago, NIJC has developed a network of 1,000 pro bono attorneys from
the nation’s leading law firms — the largest such network of its kind in the United States,
NIJC’s vast experience with asylum seckers, from both a policy and direct services
perspective, gives us a uniquc perspective on how our immigration system fails to protect
refugees.

IL. The United States Has Failed to Adequately Implement the Refugee
Protocol’s Prohibition on Refoulement

The bedrock right recognized by the Protocol is the prohibition on refoulement — the
return of refugecs to countrics where their “life or freedom would be threatened.” Under
the Protocol, refugees can be returned only if they are a “danger to security” or if they
have been convicted of a “particularly serious crime.”® Yet the United States violates the
prohibition on refoulement by imposing an arbitrary deadline for asylum applications and
by failing to provide adequate duc process protections to asylum seckers.

A. The Arbitrary One-Year Deadline For Filing An Asylum Application
Asylum seekers in the United States must prove that they have a well-founded fear of
pcrsceution on account of race, religion, nationality, membership in a particular social
group, or political opinion.” In 1996, the Unitcd States restricted this definition by
requiring asytum scckers to apply within one year of arriving in the country.” Individuals
applying for asylum more than one year after arrival are denicd asylum protection unless

Protocol expanded thesc rights and duties to all refugees, whereas the Convention only applied to those
displaced by the Second World War and its aftermath. Hereinafter, this statemcnt cites to specific articles
of the Convention when discussing the Protocol.

Y INS v. Cardoza-Fonseca, 480 U.S. 421, 433 (1987)(citing “the abundant evidence of an intent to conform
the definition of “refugee™ and our asylum law to the United Nation's Protocol to which the United States
has been bound since 1968).

¢ See Statcment of Mary Mcg McCarthy, Executive Director, Heartland Alliance’s National Immigrant
Justice Center, December 16, 2009 [hereinafter “NIJC ICCPR Statement™).

s Refugee Protocol, art. 33-1.

S 1d., art. 33-2.

78 US.C. § 1101{a}42). This statutory definition mirrars the definition of refugee in the Protocol.
*8US.C.§ 1158(a)(2).
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December 15, 2009

they demonstrate that they meet one of the narrow exceptions to the one-year dcadline.’
In NIJC’s experience, the United States rarely finds that an individual meets an exception
to the deadline. As a result, this restriction on asylum applications frequently prevents
bona fide asylum seekers from enjoying the protection of the Refugee Protocol.

NILJC’s experience 1s supported by a number of scholarly articles and studies that have
shown that the deadline precludes bona fide refugces from asylum benefits.'® In addition,
an upcoming study that NIJC initiated with Human Rights First and the Penn State
Dickinson School of Law indicatcs that during the ycars 2005-2008, the Board of
Immigration Appeals was approximatcly tcn times more likely to find that the deadline
barred asylum eligibility than it was to find that the applicant met the deadline or was
cligible for an exception.

The onc-ycar deadline particularly affects individuals who have a well-founded fear of
persceution but were unawarc that asylum protections cxtended to them. The United
States does not consider ignorance of refugee law to be “good cause” for missing the
deadline. This has a particular impact on lesbian, gay, bisexual, and transgender (LGBT)
asylum applicants who arc unawarc of the relatively recent protections granted to those
who fear persecution based on their sexual minority status.

Although an individual denied asylum under the one-year deadlinc may apply for
“withholding of removal,” this fact does not bring the United States into compliance with
the Refugee Protocol. The eligibility standard for withholding of removal is a higher bar
than the asylum standard; to be cligible for withholding an individual must show that
more likely than not that she wiil be persecuted. The United Nations High Commissioner
for Refugees has found that this standard is impermissibly high.l2

The United States® requirement that an asylum application be filed within one year of
arrival is arbitrary and may lead to the deportation of bona fide asylum seekers.
Therefore, the United States has not adequately implemented the Refugee Protocol’s
prohibition on refoulement.

B. The Lack of Adequate Due Process Protections
Immigration advocates have expressed deep concems about the lack of due process
protections for individuals in the asylum adjudication system. One federal appellate court
judge wrote that current immigration court practice has “fallen below the mintimum

8 US.C.§ 1158(a)(2)D)

" See, ¢.g.. Karen Musalo and Marcelle Rice, Center for Gender & Refugee Studies: The Implementation of
the One-Year Bar to Asylum, 31 Hastings Int'l & Comp. L. Rev. 693, 711 (2008); Leena Khandwala et. al.,
The One-Year Bar: Denying Protection to Bona Fide Refugees, Contrary to Congressional Intent and
Violative of International Law, 05-08 ImmigBrief | (2005),

' Data on file with NIC, study results forthcoming in earty 2010.

"2 See, e.g., Guy S. Goodwin-Gill and Jane McAdam, THE REFUGEE IN INTERNATIONAL LAW, THIRD ED.,
53-58, Oxford University Press (2007).
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standards of legal justice.”"* A detailed study of decision-making in asylum offices and
immigration courts found such grave inconsistencics that it termed the asylum system
“refugee roulettc.”"* We discuss these deficiencics in greater detail in our companion
statement to this Subcommittec on the ICCPR." Despite these well-documented
deficiencics, the United States has failed to institute the reforms requircd to adequately
protect the due process rights of asylum-seckers.

IlI. Recommendations for Ensuring Compliance

To comply with its obligations under the Refugee Protocol, the United States
must implement the following rcforms:

Repeal the arbitrary one year deadline
Reform the immigration adjudication system to ensure that it is independent and
provides duc process protections

e Provide noncitizens with the right to seek meaningful judicial review of
decisions issued by the immigration courts

* Provide noncitizens with full access to lcgal representation

1v. Conclusion

The Refugee Protocol provides critical due process protections for individuals
fleeing persecution. As a nation committed to the rule of faw, the United States
must restore our human rights reputation and ensure that we are complying with
our intcrnational obligations to defend the inhcrent dignity of every person.

'3 Benslimane v. Gonzales, 430 F.3d 828, §29-830 (7th Cir. 2005) (citing to decisions by the Third, Second,
and Ninth Circuit Courts of Appeals, which criticized the Board of Immigration Appeals and the
immigration courts).

'* See Jaya Ramji-Nogalcs, Andrew I. Schoenholtz, and Philip G. Schrag, “Refugee Rouletie: Disparities in
Asylum Adjudication,” 60 Stanford Law Review 295 (2007).

"* See NIJC ICCPR Statement at 2-3,
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The Inequities of the U.N. Committee on the
Elimination of Racial Discrimination

Steven Groves

The United States of America has done more than
almost any other country to eliminate racial and eth-
nic discrimination within its borders. In the 1860s, an
agonizing Civil War ended the institution of slavery at
the cost of over 600,000 American lives. The Fifth and
Fourteenth Amendments to the U.S. Constitution
guarantee equal protection and due process under the
law 10 all persons, regardless of race or ethnicity. Other
constitutional protections prohibit discrimination in
voting and elsewhere, and Congress and the courts
have been particularly active in the past 50 years in
ensuring that the ideal of equality ol opportunity is
realized in fact.

In a series of landmark decisions in the 1950s and
1960s, the U.S. Supreme Court held that racial segre-
gation in public schools and other government facili-
ties was unconstitutional, and the Court has a strong
history of protecting the rights ol racial minorities
since then. The Civil Rights Acts of 1964 and 1965
were among the watershed laws that helped to enforce
the prohibition against racial discrimination in public
places and schools, public and private employment,
voting, housing, government contracting, and govern-
ment programs.

These laws created a number of specialized civil
rights enlorcement agencies and new divisions within
the Justice, Housing and Urban Development, Educa-
tion, and other departments, with thousands of
employees dedicated to enforcing these non-discrimi-
nation guarantees. Each of the 50 states and the terri-
tories have enacted similar prohibitions and created
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civil rights agencies. Though the need [or vigilance
remains, over the past several decades, minorities
have risen to the top of public life in the United
States, including government, business, academia,
the law, sports, and entertainment.

The United Nations, however, has (ound U.S.
efflorts regarding racial discrimination to be seviously
deficient. The U.N.s5 opinion of the U.S. record on
ractal discrimination—as pronounced by the Com-
mittee on the Elimination of Racial Discrimination
(CERD Committee)—is the result of a skewed and
biased review process and demonstrates that the
U.N. is not a legitimate partner lor improving the
state ol race relations in the U.S. The CERD Commit-
tee has breached the obligations it owes 1o the U.S.
by ignoring the reports submitted to it by the U.S.
and by repeatedly attempting to erode American
sovereignty by imposing on the U.S. its own brand
of morality with respect to legal and social issues.

Barring a major improvement in the CERD
Committee’s process for reviewing the U.S. record
on racial discrimination, the U.S. must seriously
reconsider the level of its future engagement with
the committee.

The U.N. System and
Racial Discrimination

Most nations with sizable minority populations
have had recurring periods of tribal, ethnic, or racial
strife, and ending racial discrimination has long
been a part of the United Nations™ official human
rights mission. The Universal Declaration ol Human
Rights, adopted by the U.N. General Assembly in
1948, enumerated the civil and political rights and

fundamental freedoms held universally by man-
kind.! Together with the Declaration, two other
multilateral human rights treaties—the Interna-
tional Covenant on Civil and Political Rights (1966)
and the International Covenant on Economic,
Social and Cultural Rights (1966)— constitute the
“International Bill of Rights,” which collectively
guarantees the enjoyment ol all human rights
regardless of one race, color, or national origin.®

In 1965, the General Assembly adopted the
International Convention on the Elimination ol All
Forms ol Racial Discrimination (CERD).> CERD
delines racial discrimination as “any distinction,
exclusion, restriction or prelerence based on race,
color, descent, or national ot ethnic origin which
has the purpose or effect of nullilying or impairing
the recognition, enjoyment or exercise, on an equal
footing, of human rights and fundamental [reedoms
in the political, economic, social, cultural or any
other field of public life.”

Parties to CERD make specific commitments to
review government policies, rescind those that cre-
ate or perpetuate racial discrimination, encourage
integrationist multiracial organizations, and con-
demn racial segregation and aparthe id.” Parties also
make a sweeping, general commitment to “prohibit
and bring to an end, by all appropriate means,
including legislation as required by circumstances,
racial discrimination by any persons, group or orga-
nization.”® Affirmative action measures are sPeci[i—
cally permitted under the terms of the treaty.

For the purpose of reviewing each partys com-
pliance with its treaty obligations under CERD, the

L. Universal Declaration of Human Rights, General Assembly Resolution 217 A (11D, December 10, 1948, at hup://www.un.org/

Qverview/rights himl (July 25, 2008).

2. International Covenant on Civil and Political Rights, General Asserubly Resolution 2200A (XX1), Art. 2(1), December 16,
1966, and International Cevenant on Economic, Social and Cultural Rights, General Assembly Resolution 2200A (XX1),

Art. 2(2), December 16, 1966.

3. Imternational Convention on the Climination of Al Fonms of Racial Discrimination, General Assembly Resolution 2106
(XX), December 21, 965, at http://www2 ohchrorg/englishlaw/cerd him (July 25, 2008) (hereinafter cited as CERD).

&

CERD, Art. 1{1).
CERD, Art. 21), 3.
CERD, An. 2(d).

~ o

CERD, Art. 1(4). “Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic

groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal
enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination. ..”

page 2

L —\]
%&fﬁe “Foundation,

LEADERSHP FOR AMERICA

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00235 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.198



VerDate Nov 24 2008

228

No. 2168 Backgrounder — August7,2008

treaty established a committee composed of “eigh-
teen experts of high moral standing and acknowl-
edged impartiality” Any country that is a party to
CERD may nominate one of its citizens to sit on the
CERD Committee. Committee members need not
come from [ree countries or countries with a record
of striving to attain racial equality. Indeed, five of the
18 countries represented on the commitiee—Alge-
ria, China, Egypt, Pakistan, and Russia—are classi-
fied as “not [ree” by Freedom House® and are sorely
lacking when it comes to human rights. Over half of
the committee’s members are classified as “not [ree”
or “partly free.”

The CERD Committee’s Biased
Review of the U.S. Record

The U.S. Senate ratified CERD in 1994, and since
that time, the U.S. has undergone two reviews by the
CERD Committee, one in 2001 and one in 2008.
The committee’ reviews of the U.S. record have bor-
dered on the farcical. Rather than pursuing the noble
goal of ending racial discrimination, the committees
members have used their position as a platform to
dictate social policy to the U.S.—while ignoring evi-
dence of U.S. compliance with the treaty.

In May 2007, the United States went to great
pains to report to the CERD Cornmittee regarding
its compliance with the terms of the treaty. The U.S.
report was more than a hundred pages long and
detailed—article by article—U.S. compliance with
each of the substantive provisions of the treaty.” The
U.S. report described executive decisions, judicial

opinions, and legislative and administrative enact-
ments that furthered the cause of racial equality.
Actions to combat discrimination taken by the
Equal Employment Opportunity Commission, the
Civil Rights Division of the Department of Justice,
the Department of Labors Office of Federal Con-
tract Compliance Programs, the Department of
Housing and Urban Development, and various state
agencies were set forth in great detail.

After the initial U.S. report was submitted, a com-
mittee courttry expert {who serves as an interlocutor
and is responsible for presenting draft comments
and recommendations to the CERD Committee)
submitted 32 additional written questions to the
U.S. inquiring on a wide range of matters, many of
which are wholly unrelated to racial discrimination.
Included were questions related to sexual and repro-
ductive health, the enemy combatants held ac Guan-
tanamo Bay, the protection of “undocumented
migrants crossing the borders between Mexico and
the United States,” and violence against women, '®
Despite the dubious nature of these questions, the
U.S. dutifully replied to each one, again at great
length (the response was more than 110 pages
long). " Then, in February 2008, the U.S. sent a del-
egation of 25 officials to appear before the commit-
tee, which questioned members of the delegation at
length regarding the U.S. report. 12

Yet when the CERD Committee issued its report
on U.S. compliance, only a fraction of the report
(one-half of a page of a 13-page report) took note of
the lengthy and detailed U.S. submissions.!> The

8. Freedom House, Freedom in the World: 2008, at http:/www freedomhouse.org/template.cfm?page=363&year=2008 (July 29,
2008). Pierre-Richard Prosper of the United States cutrently sits on the CERD Committee.

9. “Periodic Report of the United States of America to the U.N. Committee on the Elimination ol Racial Discrimination,”

CERD/C/USA/6, May |, 2007.

10. Committee on the Elimination of Racial Discrimination, “Questions Put by the Rapporteur in Connection with the
Consideration of the Combined Fourth, Fifth and Sixth Periodic Reports of the United States of America,” 72nd Sess.,
February 18-March 7, 2008, 99 18, 19, 25, and 29. at hup:/fwww2.ohchrorg/english/bodiesfcerd/docs/72LO1_USA. pdf {(July
25, 2008). CERD Committee expert Linos-Alexandre Sicilianos served as the country rapporteur 1o the U.S. for purposes
of the 2008 CERD review and was responsible for providing draft comments and recommendations to the committee.

11. U.S. Responses Lo “Questions Put by the Rapporteur in Connection with the Consideration of the Combined Fourth,
Fifth and Sixth Periadic Reports of the United States of America,” 72nd Sess., February 18-March 7, 2008, at
http:/twww2.ohchrorglenglish/bodies/cerd/docs/Advance Versionshwrusa7 2.pdf (July 25, 2008).

ro

. Press release, “Committee on Elimination of Racial Discrimination Considers Report of United States.” United Nations,

February 22, 2008, at http://www.unhchr.ch/huricane/huricane ngf/viewQl/8ASC794331521 20AC1 2573F7005B68FC?

opendocument (July 25, 2008).
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original U.S. report, the U.S.s answers to the com-
mittees 32 additional written questions, and the
U.S. delegation’ responses to the committee’s oral
inquiries were entirely ignored.

Instead, most of the text of the committee report
is taken directly from a “shadow report” submitted
to the CERD Committee by the U.S. Human Rights
Network (HRN), a nongovernmental organization
(NGO) that coordinated the reports ol muliiple
NGOs in connection with the 2008 CERD review ol
the US. record.!* Of the 36 substantive “concerns
and recommendations” made in the CERD Com-
mittee report, at least 19 echo statements or recom-
mendations made in the HRN report. Indeed, it
appears that many of the allegations made in the
committee’s report were lifted directly {rom the
HRN report. (See Table 1.)

Such heavy reliance by the CERD Comimittee on
an NGO “shadow report” deserves scrutiny, espe-
cially since the HRN report is laced with allegations,
claims, and characterizations that do not reflect
reality and are well outside the mainstream of U.S.
public opinion regarding the current state of race
relations in the United States. For example:

* The HRN report characterizes the U.S. as a “rac-
ist society” that “is experiencing unprecedented
levels of intolerance, racism, xenophobia, anti-
Semitism, nationalism, bigotry and homophobia
as the ideologies ol white supremacists gain
greater public acceptance” and further claims
that “white supremacist ideologies of racial hate

and intolerance have moved into the mainstream
of the body Po]i(ic, furthering a climate of hate
in America."1?

Moreover, “there remains an insidious form of
racism tearing at the core of the fabric of this
nation. An ideology espousing hatred of non-
whites belies a dangerous undercurrent ready to
rise and destroy our common goal of ‘lile, liberty
and the pursuit of happiness.” %

The HRN report condemns the celebration of
Columbus Day, which it characterizes as a “his-
torically racist event” (meaning that the discov-
ery ol America was a racist event, which in turn
implies that the founding of the United States
was a racist event).

The U.S. criminal justice system is characterized
as “central to perpetuating” the ongoing ellects of
“colonialism, chattel slavery, racial segregation,
racialized gender and sexual norms, and selec-
tive immigration policies.” Additionally, the U.S.
has established so-called supermax security pris-
ons for the purpose of incarcerating “Black mili-
tants and Mustims.”!

The report decries the under-representation of
racial minorities in the legal profession and blames
this disparity on the requirements that law
school applicants take an entrance examination
and that law school graduates take a bar exami-
nation in order to be licensed as attorneys.

Hurricane Katrina is characterized as a “racial-
ized disaster.”2°

13. “Concluding Observations of the Comittee on the Elimination of Racial Discrimination: United States of America,”
CERD/C/USA/CO/6, February 2008. The committee’s concluding observations in 2008 in many respects mirror its
concluding observations in 2001 in regard 1o the U.S.s initial report, including the committee’s opinions on prohibiting
hate speech, placing a moratorium on the death penalty, and restoring voting rights to convicted felons. See "Concluding
Observations of the Committee on the Elimination of Racial Discrimination: United States of America,” A756/18, August
14,2001, 91 391, 396, and 397, at http:/fwww.unhchr.ch/tbs/doc.nsf/(Symbol)/A. 56,18 paras.380-407.En?Opendocument (July
23, 2008).

14. U.S. Human Rights Network, "Executive Summary: A Summary of U.S. NGO Responses to the U.S. 2007 Combined
Periodic Reports to the International Committee on the Elimination of Al Forms of Racial Discrimination,” February
2008, at hup://www.ushrietwork.orglfilestushrn/images/linkfiles/CERD/O_Executive%20Summary.pdf (July 25, 2008)

15. Ibid,, 99 48, 49, and 87.

16. bid., 9 45.

17. bid., 4 50.

18. thid., 99 51 and 87.

19, Ibid., 4 23.
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Carbon-Copied Allegations

In severdl instances, allegations made against the U.S. by the Committee on the Elimination of Racial Discrimination closely
match allegations from a 2008 report by the Human Rights Network.

- Human Rights Network Aliegation. |
“While the US. Constitution has been construed to provide
a right to counsel at state expense for those accused of a cnme,
there is currently no such federal constitutional right for litigants in
civil cases, even when the fitigant is indigent and even when the
case involves critical peeds such as child custody, housing, food or
health.” (Paragraph 58}

75 CERD) Committee Allegation © -

“The Committee further recommends that the State party
allocate sufficient resources to ensure legal representation of
indigent persons belonging to racial, ethnic and national minorities
in civil proceedings, with particutar regard to those proceedings
where basic human needs— such as housing, health care, or chiid
custody-—are at stake." (Parograph 22)

“in fact, because the practice of disenfranchising persons
convicted of a felony has a well-documented racially disparate
impact, the U.S. government is in violation of its obligations under
Article | to review and efiminate all Jaws and policies that result in
racially discnminatory impact.” (Paragraph 80)

“The Committee remains concerned about the disparate impact
that existing felon disenfranchisement laws have on a farge number
of persons belonging to racial, ethnic and national minorities, in
particular African American persons, who are disproportionately
represented at every stage of the criminat justice system.”
(Paragraph 27)

"Moreover, youth of color are disproportionately tried and
sentenced as adults and held in adult detention facilities, in violation
of international norms. Additionally, youth of color represent
the vast majority of juveniles condemned to die in prison under
sentences of fife without the possibility of parole.” (Paragraph 52}

“The Committee notes with concern that according to
information received, young offenders belonging to racial,
ethnic and national minorities, including children, constitute a
disproportionate number of those sentenced to life imprisonment
without parole.” (Paragraph 21)

“Despite its illegality, the practice of ‘steering,’ in which
real estate agents direct people towards homes in buildings or
neighborhoods in which their presence will not disturb the prevailing
raciat pattern. is becoming more rather than less, common.”
{Paragroph 10}

“[Ejnsure the effective implementation of legislation adopted
at the federal and state levels to combat discrimination in housing,
including the phenomenon of ‘steering” and other disciminatory
practices carried out private actors,” (Paragraph 16)

“A particularly egregious example of this type of rights
violation is experienced by Native people. They are subject to
disproportionate impacts of toxic industries, including gold and
uranium mines, sited near or on reservation fands.” (Paragraph §24)

“The Committee 1s concerned about reports relating to activities
—such as nuclear testing. toxic and dangerous waste storage,
mining or logging-—carned out or planned in areas of spiritual and
cultural significance to Native Americans.” (Paragraph 29)

“Indeed, the continued racial inequities and segregation of U.S.
schools is evidenced in large gaps in achievement and access. high
rates of suspension, expulsion, and criminal sanctions, and fow
graduation rates for minority and English Language Learner {ELL)
students,” (Paragraph 135)

“[Tlhe Committes remains concerned about the persistent
‘achievement gap’ between students belonging to racial, ethnic or
national minarities, including English Language Learner (ELL)
students, and white students” (Paragraph 34)

“The efforts cited by the US. government as evidence of its
compliance with its obligations under the Conventon in the arena
of health care are grossiy under resourced, and focus on almost
exclusively on individual behaviors white failing to address systemic
factors dnving health disparities, including obstacles to access to
health care such as lack of health insurance, unequal distribution
of health care resources, and poor quality public health care.”
(Parograph 121}

“The Committee recommends that the State party continue its
efforts to address the persistent health disparities affecting persons
belonging to racial, ethnic and national minorities, in particular by
eliminating the obstacles that currently pravent or limit their access
to adequate health care, such as tack of health insurance, unequal
distribution of health care resources, persistent racial discrimination
in the provision of health care and poor quality of public health
care services,” (Paragraph 32)

Sources: Concluding observations of the Committee on the Eliminatien of Racial Discrimination: United States of America. CERDAC/USAICO/6. February 2008,
at hitp//daccessdds.un.org/doc/UNDOCIGEN/GOBI4 1 9/82IPDFIGO841 982 pdf’Opentiement; US. Human Rights Network, "Executive Summary: A Summary of
US NGO responses to the US. 2007 Combined Periodic Reports to the International Committee on the Elimination of All Forms of Racial Discrimination”

February 2008, at hitp:/hwww.ushrnetwork osglfil

ERDIQ_Executive?%205ummary.pdf.

Table | + B 2168 & heritage.org

@leﬂtage%undaﬁon

'L EADERSHIP FOR AMERICA

page 5

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00238 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.201



VerDate Nov 24 2008

231

No. 2168 Backgrounder ————_ August 7,2008

1t is disturbing, to say the least, that the CERD
Committee relied on-—and in many cases adopted
wholesale—an NGO report that makes such outra-
geous accusations, not one of which is backed by
any evidence whatsoever. The committee accepled
the claims made in the HRN shadow report seein-
ingly without deliberation or scrutiny, while the
report submitted by the U.S.—all of which was ver-
ifiable and supported by documentation—was
mostly dismissed.

The CERD Committee’ reliance on information
provided by an NGO is not necessarily improper.
Many parties to CERD submit incomplete or eva-
sive submissions to the committee or fail to provide
any report at all. In such cases, it is necessary for
the committee to rely on NGO submissions as its
primary or even sole source of information. In the
case of the 2008 review of the U.S. record, how-
ever, the CERD Commiltee ignored the detailed
submissions made by the U.S. and based a substan-
tial portion of its report on allegations made in the
HRN repor[.Zl

By becoming a party to CERD, the United States
agreed to report periodically to the CERD Commit-
tee on U.S. compliance with the terms of the treaty.
It stands to reason that the CERD Committee is con-
comitantly obligated to review the U.S. submissions
fully and to base its comments and recommenda-
tions regarding U.S. compliance with the treaty pri-
marily on those submissions. By failing to act as
contemplated by the terms of the treaty, the com-
mittee has breached its obligations to the US. as a
state party.

Undermining U.S. Sovereignty

The CERD Committee has also breached its obli-
gations to the US. by repeatedly attempting to
erode U.S. sovereignty. The U.S., by becoming a
party to CERD, invited the CERD Committec to
comment on the state of racial equality in the U.S. It
did not, however, invite the U.N. to interfere with
aspects of American social and legal traditions unre-
lated to racial discrimination.

The committee has demonstrated a clear effort to
impose its own specific views of social values and
individual rights on the American people. These
views are based not on social traditions in America
or the U.S. Constitution and Bill of Rights, but on
criteria formulated in Geneva by international
jurists, NGOs, various U.N. human rights experts,
and other unelected individuals and organizations
completely unaccountable to the American people.

Imposing a Far-Left Agenda. Instead ol using
the CERD review as an opportunity to engage U.S.
officials regarding what may be accomplished to
further the cause of racial equality, the CERD
Committee has repeatedly used the process to force
its own views on various social and legal causes
unrelated to racial discrimination on the U.S. The
comments and recommendations made by the com-
mittee reflect the agenda of liberal international
human rights NGOs, various U.N. special rappor-
teurs, and other special U.N. causes that are only
tangentially related or utterly unrelated to racial
discrimination.

Specifically, the 2008 Committee report urges
the United States government to do the [ollowing:

* Ensure that enemy combatants held in Guantan-
amo Bay, Cuba, have the right to judicial review
to challenge the lawlulness and conditions of
their detention;

» Prevent U.S. corporations [rom negatively aflect-
ing the rights of indigenous people living outside
of the United States;

¢ Place a moratorium on the imposition of the
death penalty;

* Restore voting rights to all convicted [felons,
regardless of the heinousness of their crimes;

* Promote multiculturalism by providing informa-
tion to the commitiee on the extent to which
grade school and high school textbooks and cur-
ricula “reflect the multiethnic nature” of the U.S.
and whether the texts “provide sulficient inlor-
mation on the history and culture ol the different
racial, ethnic, and national groups™;

20. Ihid., 4 28.

21. Only seven paragraphs of the committee’s report mention any “positive aspects” of the U.S. record. “Concluding Observations
of the Committee on the Elimination of Racial Discrimination: United States of America,” February 2008, 949 3-9.
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* Protect “undocumented migrant workers” [rom
discrimination in the workplace;

* Prohibit the practice of sentencing criminal
defendants who committed a crime while under
the age of 18 to life without the possibility of
parole, regardless ol the heinousness of the
crime;, and

* Provide free legal counsel to indigent minorities
not only in criminal cases, but in all civil legal
proceedings as well. (Why these benelits should
not extend to_non-minority indigents is left
unexplained.)

In each of these examples, the CERD Committee
has rendered judgment on a series of highly com-
plex and controversial issues and has lound the U.S.
record to be wanting. The committee’s reconumen-
dations stray into areas of American life that are far
outside the committees mandate and supposed
competence. The following examples are iltustrative
of the committee’s attempt to encroach upon U.S.
constitutional, legal, and social policy.

Free Speech. The CERD Committee continually
disregards the U.S. definition of free speech under
the U.S. Constitution and has attermpted to impose
its own notion of “hate speech” on the U.S. legal
system. Article Four of CERD expressly prohibits
“the dissemination of ideas based on racial superi-
ority” and requires treaty parties to make such acts
punishable by law.?> That requirement, however,
runs directly counter to the broad protection of free
speech guaranteed in the U.S. Constitution—spe-
cifically, the First Amendment in the Bill of Rights.
While U.S. law provides protection against the
most brazen lorms of racial intimidation,?* state-
ments of racial superiority—as well as other repug-
nant proclamations—are protected under the First
Amendment.

2

g

ihid., 99 21, 22, 23, 24, 27, 28, 30, 33, and 38.

At the time of ratification in 1994, the U.S. Sen-
ate recognized that Article Four of CERD was in
direct conflict with the Constitution and took an
alfirmative step to [ile a reservation to the treaty
indicating that the U.S. would take no steps to
restrict free speech. Specifically, the Senate stated
that its ratification was subject to the recognition by
all parties to the treaty:

That the Constitution and laws of the
United States contain extensive protections
of individual [reedom of speech, expression
and association. Accordingly, the United
States does not accept any obligation
under this Convention, in particular under
articles 4 and 7, to restrict those rights,
through the adoption of legislation or any
other measures, to the extent that they are
protected by the Constitution and laws of
the United States.*®

The CERD Committee, however, has repeatedly
ignored the U.S. reservation to Article Four and has
emphatically expressed its discontent with the
U.S.5 refusal to agree with the commitiee’s interpre-
tation of [ree speech. The committee has reviewed
U.S. compliance twice and has criticized the U.S.
for its broad interpretation of free speech rights on
both occasions.

» In 2001, the committee directed the U.S. to
“review its legislation in view of the new
requirements ol preventing and combating
racial discrimination, and adopt regulations
extending the protection against acts of racial
discrimination, in accordance with article 4 of
the Convention."2®

* In 2008, it requested that the U.S. “consider
withdrawing or narrowing the scope of its res-
ervations to article 4 of the Convention."’

23. CERD, Art. 4(a). Article 4 also declares illegal all organizations “which promote and incite racial discrimination.”

24. See Virginia v. Black, 538 U.5. 343 (2003) (Court-upheld statute banning cross burning where there is a specific intent to

intimidate}.
2

Ut

. International Convention on the Elimination of All Forms of Raciat Discrimination, “Declarations and Reservations: United

States of America,” March 7, 1966, at hup:/iwww2.ohchrorg/english/bodies/ratification/2.htm (July 23, 1966). Article Seven of
CERD requires states parties to “adopt immediaie and effective measures™ to propagate the purposes of the convention.
26. “Concluding Observations of the Committee on the Elimination of Racial Discrimination: United States of America,”

August 14, 2001, 9391,

a
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Indeed, the CERD Committee has its own inter-
pretation of free speech, formulated by a panel of
international experts in Geneva in 1993: A “citizen’s
exercise of [the right to freedom of opinion and
expression] carries special duties and responsibili-
ties...among which the obligation not to dissemi-
nate racist ideas is of particular importancef‘zs

While hate speech is a complex subject about
which there is honest disagreement, the CERD
Committee’s disregard of the U.S. reservationand its
repeated attempts to impose its own judgment on
the U.S. as to what is and is not acceptable speech is
presumptuous. The U.S. is an independent and sov-
ereign nation with a long (and thoroughly litigated)
legal tradition illuminating the First Amendment
and demarcating the constitutional boundaries of
free speech. The CERD Committee is not a demo-
cratically elected body and is accountable to no con-
stituency, much less the American people. It is not
empowered by the terms of the CERD treaty to for-
mulate its own definition and interpretation of free
speech, but it has chosen to do just that. The com-
mittee’s stated agenda to erode free speech protec-
tion in the U.S. constitutes a violation ol national
sovereignty. Furthermore, the committee’s disregard
for the reservation expressed by the U.S. Senate in
1994 regarding Article Four demonstrates that it is
acting outside the bounds of the treaty in clear
breach of its obligations to the U.S.

The Death Penalty. In both 2001 and 2008, the
CERD Committee criticized the U.S. for allowing
the imposition of the death penalty, which it
alleges—baselessly-—is imposed as a result of racial
biases. On both occasions, the committee has called

on the U.S. to place a moratorium on the death pen-
alty. However, the committee’s displeasure with the
U.S. because of its tolerance of the death penalty has
nothing to do with any alleged racial disparity in its
application.

The UN. as an organization has long been
opposed to the death penalty in any form. Indeed, in
1989, the U.N. General Assembly enacted a Second
Optional Protocol to the International Covenant on
Civil and Political Rights aimed specifically at abol-
ishing the death penalty (the U.S. is not a party to the
Second Optional Protocol).%® As recently as Decem-
ber 2007, the General Assembly passed a resolution
calling for a worldwide moratorium on the death
penalty (the U.S. voted against the resolution).>

The CERD Committee’s criticism of the U.S.
record on the death penalty is a rather transparent
attempt to impose its and the U.N.s own brand of
morality upon America. In the committee’s opinion,
it is apparently not up to the citizens of California,
Florida, or Texas to decide whether the death pen-
alty is moral, but up to a committee o[ U.N. experts.
The committee’s collective conscience also does not
reflect U.S. public opinion: Fully 63 percent of
Americans potled in February 2008 support the use
of the death penalty>! Moreover, the committee’s
opinion conflicts with the opinions ol the U.S.
Supreme Court, which has repeatedly upheld the
constitutionality of the death penalty.

Finally, multiple studies indicate that racial dis-
parities in death row populations at both the federal
and state levels are caused by the heinousness of the
murders committed by the offenders and are not the
result of systemnic racial discrimination.”” The

2

™~

February 2008, 9 18.

“Concluding Observations of the Commiitee on the Elimination of Racial Discrimination: United States of America,”

28. Office of the High Commissioner for Human Rights, "General Recommendation No. 15: Organized Violence Based

on Ethnic Origin (Are. 4),” A/48/18, 1993, 9 4, at hitp://www.unhchr.ch/tbs/doc.nsf/{(Symbol)/e51277010496¢b2cc 1256 3¢¢

004b976870pendocument (July 25, 2008). Participation in organizations that promote racial discrimination “is, of itself,

10 be punished.” Ibid., 9 6.

“Second Qptional Protocol to the International Covenant on Civil and Political Rights, Aiming at the Abaolition of the Death

Penalty,” General Assembly Resolution 44/128, December 15, 1989, at hitp:/#/www2 ohchrorg/englishaw/ccpr-death htm (July

25, 2008).

30. General Assembly, Department of Public Information, "General Assembly Adopts Landmark Text Calling for Moratorium
on Death Penalty,” December 17, 2007.

. “Over Three in Five Americans Believe in Death Penaity,” The Harris Poll, March 18, 2008, at hitp:/Avww harrisinteractive.com/

harris_poll/index.asp?PlD=882 (July 25, 2008).
A

2
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CERD Committee is apparently not to be dissuaded
by facts that do not fit its views of the death penalty
or the U.N.s broader anti—death penalty agenda.

Guantanamo Bay. Another subject on which the
U.N. has lormed a “consensus” ideological position
is its opposition to the U.S. prosecution of the war
on terrorism. The CERD Committee perpetuates the
U.N. agenda by expressing its disapproval ol the
treatment of enemy combatants detained at Guan-
tanamo Bay in Cuba. The detention of suspected
Taliban and al-Qaeda terrorists, however, is entirely
irrelevant and inconsequential to U.S. compliance
with its obligations under CERD.

However immaterial it may be with respect to the
U.S. record on race relations, Guantanamo Bay is a
well-established plank in the U.N.5 human rights
platform. Indeed, in February 2006, a committee of
U.N. special rapporteurs called on the U.S. to pro-
vide enemy combatants with legal rights equivalent
to those held by U.S. citizens (and called for the clo-
sure of the detention facility altogether), citing
numerous “violations” of international law.”” Their
call for additional legal rights for detainees was ech-
oed in July 2006 by the U.N. Committee Against
Torture, which also called on the U.S. to close the
detention facility.”

The CERD Committee’s attempt to inject itsell
into the sitvation at Guantanamo Bay is clear evi-
dence that it is pursuing an agenda unrelated to
racial discrimination and outside the terms of CERD.
Perhaps if there were a scintilla of evidence that U.S.
forces captured and detained enemy combatants in
Alghanistan based on their race, the committee
would be justified in broaching the subject. There is,
however, no hint of such evidence. The enemy com-
batants at Guantanamo Bay were detained for attack-
ing U.S. armed forces and for aiding the Taliban or

al-Qaeda, not because of their race or ethnicity, but
that did not prevent the committee from exhorting
the US. 1o provide special, unprecedented legal
rights to the enemy combatants.

By deciding—in by [ar the largest portion ol its
report—to stray [rom an impartial review of racial
equality in the U.S. and instead pursue an agenda
completely unrelated to that important goal, the
CERD Committee has attempted to affect U.S. legal
policy and social norms and thereby has inlringed
on American sovereignty.

What the U.S. Shouid Do

Notwithstanding a change in the CERD Commit-
tee’ behavior, the U.S. has little or nothing to gain
from continued involvement in the CERD review
process. The committee has failed in the execution
ol its mandate and has overreached the treaty’s
essential terms of reference, elfectively breaching its
part of the mutual obligations that exist between the
cormmittee and the U.S.

While CERD does not constitute a binding con-
tract between the U.S. and the CERD Committee, it
is reasonable to hold that treaty members and the
committee have concomitant obligations to one
another. The U.S. is obligated to submit a compre-
hensive and accurate report on its compliance with
the treaty, and the committee is obligated to exercise
due diligence in its review of racial discrimination in
the U.S. and to veport [airly on the U.S. record.

The committee has failed to meet that obligation.
It has ignoved U.S. efforts to comply with the
actual—not imagined or newly cralted-—terms of
CERD and has instead adopted wholesale spurious
aflegations made by an unaccountable NGO, More-
over, the committee has demonstrated disdain for
U.S. law, settled Supreme Court civil rights jurispru-

32. Stephen P Klein, Richard A. Berk, and Laura ). Hickman, eds., “Race and the Decision to Seek the Death Penalty in Federal
Cases,” RAND Corporation, 2006, at http://www.rand.org/pubs/technical _reports/TR389 (July 25, 2008), and John Blume,
Theodore Eiscnberg, and Martin T. Wells, “Explaining Death Row’s Population and Racial Composition,” Journal of

Empirical Legal Studics, March 2004

33. U.N. Commission on Human Rights, “Situation of Detainees at Guantanamo Bay,” February 27, 2006. The U.S. Supreme
Court recently (and mistakenly) extended habeas corpus rights to the Guantanamo detainees. Boumediene v. Bush, 553

U.S. (2008).

34. U.N. Committee Against Torture, “Conclusions and Recommendations of the Coramittee Against Torture: United States of

Ameriea,” July 25, 2006.
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dence, the U.S. Constitution, the First Amendment,
U.S. public opinion, the war on terrorism, and the
US. criminal justice system. In so doing, it has
atterpted to impose its own values on U.S. citizens
in areas that are wholly outside CERD% purview ina
blatant infringement on American sovereignty.

Based on the actions of the CERD Committee,
the U.S. should carelully rethink its future coopera-
tion with the next treaty review process. Prior to the
next CERD review in 2012:

¢ The next Administration should file a protest
with the U.N. High Commissioner ol Human
Rights to communicate its displeasure with the
inequitable treatment that the U.S. received dur-
ing both the 2001 and 2008 review process and
remind the commissioner and the CERD Com-
mittee that the statements of NGOs should sup-
plement the reports of treaty members, not the
other way around.

* The U.S. Senate Foreign Relations Committee
should hold a hearing to explore whether the
CERD Committee is acting within the bounds
of the treaty as contemplated by the Senate at
the time of ratification, the ellect that actions
by the CERD Committee could have on Ameri-
can sovereignty in legal and social matters if
left unchecked, the nature of the relationship
between the CERD Committee and U.S. NGOs,
and the wtility of future cooperation with the
CERD review process to further the elimination
of racial discrimination in the U.S.

* The next Administration should treat the 2012
CERD review—the next U.S. periodic report is
due by November 20, 2011—as a “last best
chance” for the CERD Commiittee to conduct a
fair and impartial review of the U.S. record on
racial discrimination. The U.S. Department of
State should heavily lobby the members of the
CERD Committee and the committee’s country
expert to thoroughly vet all NGO submissions
rather than taking them at face value.

¢ If the CERD Committee’s behavior at the U.S.s
2012 review repeats the committee’s past per-
formances, the U.S. should heavily scrutinize
the qualifications and impartiality of the indi-

vidual committee members and voice its objec-
tions regarding members who have shown a
clear bias against the U.S. Future delegations
to the CERD Committee should be scaled back,
and treaty compliance should be limited to the
bare reporting requirernents, since U.S. resources
need not be spent to engage in a wholly ineq-
uitable process.

« In the event that all efforts to attain a fair review
from the CERD Committee [ail, the U.S. should
consider its rights under Article 21 of CERD,
which permits treaty members to “denounce” the
treaty by written notification to the U.N. Secre-
tary General.

Conclusion

The noble goals set [orth in the International
Convention on the Elimination of All Forms of
Racial Discrimination are not being advanced in the
United States by the U.N. Committee on the Elimni-
nation of Racial Discrimination. Itis the behavior of
the CERD Committee—and not the terms of the
treaty—where the problems lie. By ignoring the
reports and submissions of the U.S. in favor of
adopting the baseless accusations of a highly ideo-
logical NGO, the CERD Committee has demon-
strated that it is not a legitimate partner in the eflort
to address racial discrimination in the U.S.

if the CERD Committee continues to insist that
the U.S. accept the committee’ interpretation of free
speech, repeats its denunciation of the death pen-
alty, promotes its view of multiculturalism, unjusti-
fiably criticizes the U.S. justice system, or persists in
pursuing any other cultural, social or legal agenda
unrelated to racial discrimination, the next Admin-
istration should forge and follow its own path to
autaining racial equality in America without the
“assistance” of an unaccountable U.N. panel of
international experts.

—Steven Groves is Bernard and Barbara Lomas
Fellow in the Margaret Thatcher Center for Freedom, a
division of the Kathryn and Shelby Cullom Davis Insti-
tute for International Studies, at The Heritage Foundation.
Heritage Foundation intern Jordan Pauluhn assisted in
the preparation of this paper.
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Abstract: The record of the U.N. Commission on Human
Rights was a disgrace. Three years ago, the commission
was replaced by the Human Rights Council, and its record
has been equally dismal. The Obama Administration
sought a seat at the council in an atiempt to reform the
council from within. Evidence from the first council ses-
sions with the U.S. as a member demonstrates that the
Obama Administration has failed to improve the human
rights body. “Defamation of religions” resolutions con-
tinue to threaten free speech around the world. Brutal
regimes continue to influence council deliberations. Israel
remains unfairly targeted. The Heritage Foundation’s Brett
Schaefer and Steven Groves discuss recent developments at
the council and urge President Obama to stand up for
human rights in the U.N. and pursue fundamental changes
that would improve the performance of the U.N.s premier
human rights body.

The United Nations Human Rights Council was
created in 2006 to replace the U.N. Commission on
Human Rights that had failed to hold governments
to account for violating basic human rights and fun-
damental freedoms. During negotiations to establish
the Human Rights Council, many basic reforms and
standards to ensure that the council would not sim-
ply be a repeat ol the commission did not receive
sufficient support in the General Assembly. As a
result, the council has been no better—and in some
ways, worse—than the commission it replaced.
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Anticipating this outcome, the Bush Administra-
tion voted against the resolution creating the coun-
cil and decided not to seek a seat at the Geneva-
based council in 2006. Based on its subsequent dis-
appointing record, the U.S. again declined 1o seek a
seat in 2007 and 2008. The Bush Administration
also withheld a portion of its contribution to the
UN regular budget (equivalent to the part of the
U.S. contribution allocated to the council), and dis-
tanced itself from the councils proceedings except
in instances of “deep national interest.”!

Instead of trying to improve the Human Rights
Council at the margins by working behind the
scenes and compromising on critical human-
rights issues, the U.S. should be a vocal,
unapologetic defender of human rights.

Once in offlice, the Obama Administration
quickly reversed Bush Administration policy by
participating in council deliberations and seeking a
council seat. Several Obama Administration offi-
cials argued that the Bush policy of distancing the
U.S. from the council had not improved its perfor-
mance, and that as a member, the United States
would be able to improve it from within. It is
now apparent, following the conclusion of the first
regular session and the first special session with
the U.S. as a voting member, that the performance
of the council with the U.S. as a member will be
virtually indistinguishable from its performance
absent U.S. membership. One significant aspect
has changed, however: Now the council can claim
added legitimacy for its decisions and resolutions
because the U.S. supports the institution and is
included among its membership.

Instead of seeking to improve the councit at the
margins by working behind the scenes and compro-
mising on critical human-rights issues, the U.S.
should be a vocal, unapologetic defender of human
rights and focus its efforts on garnering support for
the reforms necessary to make the body more effec-
tive, particularly on establishing serious member-
ship criteria, in the mandatory 2011 review of the
council to be conducted by the U.N. General Assembly.

The United States must continue to lead the
international community in working with the UN.
when it can be effective, but the U.S. must also be a
leader in establishing alternative mechanisms, coa-
litions, partnerships, alliances, and organizations to
act when the U.N. proves unable or unwilling,

The Human Rights Councils record over its first
three years of existence is gravely disappointing.
Short of drastic reform, there is little prospect that its
performance will improve. If reform efforts fall short
in 2011, the Administration should be prepared to
sever its relatons with the council and explore
options for an alternative human-rights organization
composed ol governments that respect and observe
human rights and are willing to promote them.

The Obama Administration and
the Human Rights Council

The Obama Administration re-engaged with the
Human Rights Council and participated in its 10th
session in March 2009. On March 31, U.S. Secre-
tary of State Hillary Clinton and U.S. Permanent
Representative to the U.N. Susan Rice announced
that the U.S. would seek a seat on the council 1o
“make it a more elfective body to promote and pro-
tect human rights.”* The United States was elected
1o a seat on the council with support from 167 of
192 member countries in the U.N. General Assem-

1. Daily Press Briefing, Sean McCarmack, Spokesman, U.S. Department of State, June 6, 2008, at htp://2001-2009.state.gov/
r/palprs/dpb/2008/jun/1057 16.htm (October 27, 2009), and “Statement by Zalmay Khalilzad, U.S. Permanent Representative,
on the Durban I Conference and the Human Rights Council,” April 8, 2008. (The original statement by Ambassador
Khatilzad is no longer available at the U.S. Mission to the United Nations Web site. A copy is available at
http:/www.eyeontheun.org/assets/attachments/documents/658 1.doc (October 27, 2009).) For a summary of Bush
Administration policy regarding the Council, see Luisa Blanchfield, “The United Nations Human Rights Council:

Issues for Congress,” Congressional Research Service Report for Congress RL33608, June L, 2009, pp. 11-12 at
hep:/iwwww fas.org/sgplers/row/RL33608.pdf (October 27, 2009).

2. Press release, “U S, to Run for Election 1o the UN Human Rights Council,” U.S. Department of State, March 31, 2009,
at hup:/iwww.state.govivipalprs/ps/2009/03/121049.htm (October 27, 2009),
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bly on May 12, 20093 Afierwards, Ambassador
Rice stated that:

We ran for the Human Rights Council
because this Administration and indeed, the
American people, are deeply commutted to
upholding and respecting the human rights
of every individual. While we recognize that
the Human Rights Council has been a flawed
body that has not lived up to its potential, we
are looking forward to working from within
with a broad cross section of member states
to strengthen and reform the Human Rights
Council and enable it to live up to the vision
that was crafted when it was created.

Although Americas term on the council officially
started in late June 2009, the [irst session during
which the U.S. was present as a voting member (as
opposed to an observer) was the 12th regular ses-
sion held from September 14 to October 2, 2009. At
the outset of that session, U.S. Assistant Secretary of
State for International Organization Affairs Esther
Brimmer stated that:

We cannot pick and choose which of these
rights we embrace, nor select who among us
are entitled to them. We are all endowed at
birth with the right to live in dignity, to fol-
low our consciences and speak our minds
without fear, to choose those who govern us,
to hold our leaders accountable, and to enjoy
equal justice under the law, These rights
extend to all, and the United States cannot
accept that any among us would be con-
demned to tive without them.. ..

Make no mistake; the United States will not
look the other way in the [ace of serious
human rights abuses. The truth must be
told, the facts brought to light and the con-

sequences [aced. While we will aim for com-
mon ground, we will call things as we see
them and we will stand our ground when the
truth is at stake.”

The recent actions of the U.S. at the council—
with the U.S. delegation standing silent in the
face of tnjustice or supporting actions that eroded
basic human rights—do not match that inspira-
tional rhetoric.

The U.S. Stood Silent on
Expulsion of Honduras

Honduras does not currently hold a seat on the
47-member Human Rights Council, but attends
council sessions as an observer. On the first day of
the 12th Session, the Honduran ambassador to the
United Nations in Geneva was prohibited from par-
ticipating as an observer and was ejected [rom the
council chamber at the behest of Cuba, Argentina,
Brazil, and Mexico.” Representatives of these coun-
tries objected to his presence because he supported
Honduras’s de facto ruler Roberto Micheletii rather
than ousted President Manuel Zelaya.

The evidence indicates that Zelaya acted illegally
in artempting to hold a popular referendum on
changing the Honduran constitution to allow him
o seek another term in office. The non-partisan
Law Library of Congress issued a report concluding
that Zelaya was removed [rom office through legal
and constitutional measures:

Available sources indicate that the judicial
and legislative branches applied constitu-
tional and statutory law in the case against
President Zelaya in a manner that was
judged by the Honduran authorities [rom
both branches of the government to be in
accordance with the Honduran legal system.”

3. Press release, “United States Elected to Human Rights Council for First Time...” United Nations General Assembly, May
12, 2009, at http./fwww.un.org/News/Press/docs/2009/ga1 0826 .doc htm (Ocrober 27, 2009).

4. U.S. Mission to the United Nations, "Remarks by Ambassador Susan E. Rice, Permanent Representative to the United
Nations, Regarding the Election of the U.S. to the Human Rights Council, at the General Assembly Stakeout,” May 12,
2009, at http:/fusun.state.govibriefing/statements/2009/may/128514.htm (October 27, 2009).

3. Press release, “U.S. Assurnes Seat on the UN Human Rights Council,” U.S. Department of State, September 14, 2009,
at htp:/iwwwstate.gov/plio/rls/rm/2009/129168.him (October 27, 2009).

6. Robert Evans, “Honduras Envoy Says ‘Ordered Out’ of U.N. Rights Body,” Reuters, Septeraber 14, 2009, at
http:tiwwwrenters.comfarticke/latestCrisis/idUSLE66094 (October 27, 2009).
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Despite claims to the contrary, Zelaya was not
removed from office by a coup détat. He was
removed lawfully. Regardless, ejecting an ambassa-
dor from the council chamber for such a reason [lies
in the face of UN. practice. Leaving aside the fact
that the council includes authoritarian and repres-
sive regimes like China, Cuba, Saudi Arabia, and
Russta, the U.N. includes at least 13 governments as
member states in good standing that were estab-
lished through a coup.® All of these governments
are allowed to send representatives as observers to
the council, and three—Burkina Faso, Qatar, and
Madagascar—are currently members of the council.

A principled position by the U.S. would have
been to demand that the Honduran ambassador be
permitted to take his seat, while demanding that alt
representatives of governments that actually had
been established through a coup be ejected. Instead,
the U.S. looked the other way.

Moreover, it appears that Zelaya was no friend of
the United States. After his narrow election victory
in 2006, Zelaya soon joined the Bolivarian Alierna-
tive of the Americas, a political and economic bloc
controlled by Venezuela and Cuba. Zelaya also
sought and received assistance from Venezuela
through the Venezuelan government’s oil-financing
facility Petrocaribe and tightened his ties with Fidel
Castro.” Throughout all of this, the Obama Admin-
istration has supported Zelaya'® and has pressed
the interim government to accept a deal to restore
Zelaya to power.!

The U.S. should rectify its shameful silence by
calling on the U.N. to deny recognition of govern-

ments established through coups d'état and suspend
their credentials until they hold a credible election.

Supporting “Defamation of Religions”?

For the past several years, the UN. Human
Rights Council has adopted resolutions recognizing
and promoting the concept known as “defamation
of religions.” The proponents of resolutions ban-
ning “defamation of religions” seek to ban all critt-
cism of religion regardless of context or setting.
According to the Organization of the Islamic Con-
ference (O1C)—the major proponent of such reso-
lutions—criticism of Islam is in and of itself an
inciterent to violence and discrimination and
therefore must be banned as “Islamophobic.”
According to the OIC5s definition, any speech, book,
film, or other form of expression that depicts Islam,
Mohammed, or Muslims in an unflatering light
constitutes “defamation.”

For many years, the United States was at the fore-
front of opposing the OICs “defamation of reli-
gions” resolutions at the council and at the General
Assembly*? This no longer appears to be the case.
The Obama Administration’s delegation to the 12th
session of the council and OIC-member Egypt co-
sponsored a resolution on freedom of opinion and
expression that contains the essential elerents of
the resolutions on “defamation of religions” that the
U.S. opposed in the past.

Many references in the U.S.~Egyptian resolution
are very similar to those in the most recent “defama-
tion of religions” resolution that the council passed
in March 2009. That resolution expressed “deep

7. The Law Library of Congress, “Honduras: Constitutional Law lIssues,” Report for Congress, August 2009, at
htp:/fwww2 nationalreview.com/dest/2009/09/28/85 19cf8cecabf 1 fffd32e¢9aa0c5dd82. pdf (October 27, 2009).

8. For details on U.N. member states governed by coup leaders, see Patrick Goodenough, “Regimes Arising from
Coups Should Be Barred From U.N. Institwtions, African Official Says,” CNSNews, September 29, 2009, at
hetp:/iwww.cnsnews.com/news/article/54694 (Octaber 27, 2009).

9. Ray Walser, "Honduras Fires Its Runaway President: Constitutional Order s Preserved,” Heritage Foundation WebMeme
No. 2511, June 29, 2009, at hitp://www.heritage.org/Research/LatinAmerica/wm251 1.¢fm.

10. Ray Walser, "Honduras’s Conservative Awakening,” Heritage Foundation WebMemo No. 2566, July 27, 2009, at

hutp:/fwww heritage.org/Research/LatinAmericahwm2566.cfm.

1 1. Ray Walser, “Return of the Honduran Prodigal.” National Review Online, October 30, 2009, at
hup:/fcomernationalreview.com/post/?q=NDdmNDEMmRIMmM3IZDENTIYTVmNGZjZ DU4N2RhMWI= (November 3, 2009).

12. Steven Groves, “Why the U.S. Should Oppose ‘Defamation of Religions’ Resolutions at the United Natiens,” Heritage
Foundation Backgrounder No. 2206, November 10, 2008, at htp://www heritage.orgy/Research/Legallssucs/bg2206.c/m.
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concern at the negative stereotyping and deflama-
tion of religions and manifestations of intolerance
and discrimination in matters of religion or beliel
still evident in the world” and concern over “the
continued serious instances of deliberate stereotyp-
ing of religions, their adherents and sacred persons
in the media.”

The U.S.—Egyptian resolution on freedom of
expression echoes these sentiments, stating that the
council is concerned “that incidents...of negative
racial and religious stereotyping continue to rise
around the world. . .and urges States to take ellective
measures. ..to address and combat such incidents.”
The resolution further states that the council
“expresses regret at the promotion by certain media
of false images and negative stereotypes of vulnera-
ble individuals or groups of individuals.”!*

The U.S.—Egyptian resolution also refers repeat-
edly to Article 19 of the International Covenant on
Civil and Political Rights (ICCPR),!® which permits
restrictions on freedom of expression for the pur-
pose of “respect of the rights or reputations of oth-
ers.” When it ratilied the ICCPR in 1992, the U.S.
specifically included a reservation about Article 19
because it was deemed inconsistent with the First
Amendment to the U.S. Constitution on freedom of
speech and freedom of the press. By including these
references to Article 19 in the resolution, the U.S. is
effectively acceding to the notion that constraints on
freedom of expression are acceptable under certain
circumstances.

The resolution does include language that
strongly suppotts [reedom of expression. The res-

olution states, [or instance, that the “special duties
and responsibilities” linked to the exercise ol the
right to freedom of expression do not perrit con-
straints on political debate, peacelul demonstra-
tions, reporting on human rights, or “expression
of opinion and dissent, religion or belief, includ-
ing by persons belonging to minorities or vulner-
able groups.™'®

A few bright spots do not mitigate the damage
done by the U.S.-Egyptian resolution’s support
Jor the “def ions of rellgions” concept.

But these bright spots do not mitigate the dam-
age done by the resolution’s provisions supporting
the “defamation of religions” concept. On the con-
trary, while the resolution seems to bolster free-
dom of expression, in reality it weakens it by
altowing advocates ol “defamation of religions” to
point to the provisions in the resolution that back
their position. In essence, the resolution confuses
rather than clarifies the debate over [reedom of
expression by allowing each side to interpret it to
fit its position.

What was needed was a clear, unambiguous
defense of freedom of expression. Historically, the
U.S. has been the strongest advocate for freedor of
expression in the U.N. system. By co-sponsoring
this resolution, the U.S. signaled that its support for
freedom ol speech is no longer as robust, thereby
undermining support for freedom of expression
among the rest of the council members.

13. Resolution 10/22, “Combating Defamation of Religions,” U.N. Human Rights Council, 10th session, A/HRC/10/L. 11,
May 12, 2009, p. 78, au http://www2.ohchr.org/english/bodics/rcouncil/docs/10session/edited_versionL. 11 Revised. pdf (October

28, 2009).

14. Resolution 12/16, “Freedom of Opinion and Expression,” Human Rights Council, 12th session, A/HRC/RES/12/16,
October 12, 2009, at http://daccessdds.un.org/doc/RESOLUTION/LTD/G09/166/89/PDE/G0916689.pdf?OpenElement

(November 3, 2009).

w

. Ibid. For instance, the opening paragraphs of Resolution 12/16 state: “Recalling that the exercise of the right to freedom of
expression carries with it special duties and responsibilities, in accordance with article 19 (3) of the International Covenant
on Civil and Political Rights™ and “Recailing also that States should encourage frec, responsthle and mutually respectful
dialogue.” Article 5(1) of the resolution states, “To adopt and implement laws and policies that provide for a general right of
puhlic access to information held by public authorities, which may be restricted only in accordance with article 19 of the
International Covenant on Civil and Political Rights.”

16. Resolution 12/16, Article 5{p)(i).
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Israel and the Goldstone Report

The Obama Administration was correct to vote
against a resolution adopting a report on the
“United Nations Fact Finding Mission on the Gaza
Conflict to the Human Rights Council” (also known
as the Goldstone Report) in the 12th special session
of the Human Rights Council. That report falsely
accuses Israel ol “deliberate attacks™ against civilians
during its January 2009 military response to Hamas
rocket attacks, and of other actions that “might jus-
tify a competent court finding that_crimes against
humanity have been committed.”'” As noted by
Colone! Richard Kemp, lormer commander of Brit-
ish lorces in Afghanistan,

The truth is that the IDF {Israeli Defense
Forces] took extraordinary measures to give
Gaza civilians notice of targeted areas, drop-
ping over 2 million leaflets, and making over
100,000 phone calls. Many missions that
could have taken out Hamas military capa-
bility were aborted to prevent civilian casual-
ties. During the conllict, the IDF allowed
huge amounts of humanitarian aid into
Gaza. To deliver aid virally into your
enemys hands is, to the military tactician,
normally quite unthinkable. But the IDF
took on those risks.

Despite all of this, of course innocent civilians
were killed. War is chaos and full of mis-
takes. There have been mistakes by the Brit-
ish, American and other [orces in

Alghanistan and in Iraq, many of which can
be put down to human error. But mistakes
are NoL war critnes.

More than anything, the civilian casualties
were a consequence of Hamass way of fight-
ing. Hamas deliberaiely tried to sacrifice
their own civilians.... [Tlhe IDF did more
1o saleguard the rights of civilians in a com-
bat zone than any other army in the history
of warfare 1

The councils adoption of the Goldstone Report
was an even mote one-sided action than the report
itsell ' Specifically, the resolution condemned
Israel in detailed fashion while failing to mention—
even once—Hamass indiscriminate firing of rockets
and mortars at Israeli civilian settlements that.
according to the Goldstone Report, “constitute war
crin}%s and may amount to crimes against human-
ity."“" Illustrated here, is the central flaw of U.S. “re-
engagement” with the council based on the assump-
tion that the U.S. can work from within 1o “make
the council a more eflective forum o promote and
protect human rights.” %!

The final vote on adopting the Goldstone Report
easily passed with 25 in [avor, 6 against, 11 absten-
tions, and 5 “no show” votes.”= The 25 votes in
favor of the resolution included Israels perennial
enemies and major human rights abusers China,
Cuba, Egypt, Pakistan, Qatar, and Saudi Arabia.
The abstentions included nations that should have
voted with the U.S.—Belgium, Bosnia, Japan, Nor-

17. “Human Rights in Palestine and Other Occupied Arab Territories: Report of the United Nations Fact-Finding Mission on
the Gaza Conllict,” Human Rights Council decument A/HRC/12/48, September 25, 2009, p. 26, at http//www2.ohchr.org/
english/bodies/hreouncil/docs/ 1 2session/A-HRC-12-48.pdf (October 28, 2009).

18, Statement by Colonel Richard Kemp to the U.N. Human Rights Council, 12th Special Session on the Goldstone Report,
October 16, 2009, at hup:/iwww.unwatch.orgfsite/appsininet/content2.aspx?c=bdKKISNGEMG&b=1313923&ct=7536409
(October 28, 2009).

19. “Richard Goldstone Slams UN for Failing to Censure Hamas,” Haaretz, October 16, 2009, at hitp://www.haaretz.com/hasen/
spages/1121620.heml (October 28, 2009).

20. Resolution AZHRC/12/48, p. 32,

2]. Acting Deputy Department Spokesman Gordon Duguid, “U.S. to Run for Election to the UN Human Rights Council,” U.S.
Department of Seate Bureau of Public Affairs, Office of the Spokesman, March 31, 2009, at hitp/twww state gov/r/pa/prsips/
2009/03/121049.htm (Noverber 3, 2009).

. Resolution A/HRC/RES/S-12/1, “The Human Rights Situation in the Occupied Palestinian Territory, Including East
Jerusalem,” 12h Special Session of the U.N. Human Rights Council, Octoher 15-16, 2009, at hetp:/iwww2.ohchrarg/english/
bodies/hreouncil/specialsession/12/docs/A-HRC-RES-S- 12-1.pdf (November 3, 2009).
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way, and Slovenia—especially in light of the
Obama Administration’s new commitment to the
council. Only five other nations—Hungary, Ttaly,
the Netherlands, Slovakia, and Ukraine—stood
with the U.S. and voted against the shameful reso-
lution. Inexplicably, the United Kingdom and
France were ameng the countries that skipped the
vote entirely. This vote illustrates the limits of U.S.
influence in the council.

What the U.S. Should Do

The Human Rights Council seems destined to
repeat the gravely disappointing record of s first
three years, even with a U.S. seat at the table. The
majority of the council is simply uninterested in
having the council be an objective advocate of basic
human rights and fundamental freedoms. Rather
than focusing its efforts on a futile atempt to over-
come the voting dynamics of the council, the
Obama Administration should:

* Act as a vocal, unapologetic defender of
human rights at the council. The Obama
Administration announced that it wanted to run
for a seat on the council to act as a principled
advocate of human rights—and to challenge the
rest of the world to help the council live up toits
mandate to champion human rights. The refusal
of the U.S. to object to the biased decision to
eject the ambassador of Honduras from the
council, and U.S. willingness to compromise
long-standing U.S. principles in an effort to
secure a resolution that is acceptable to the OIC
falls far short of that standard. The United States
should unequivocally reject agendas like “defa-
mation of religions” that constrain basic human
rights and fundamental freedoms. The U.S.
should call for special sessions on the lranian
regime’s crackdown on election protesters eartier
this year, and on the ongoing human rights vio-
tations in China and Cuba. The U.S. should
demand that the council condemn state-spon-
sored atrocities, such as the genocide in Darfur,
and recommend that the UN. Security Council
place tough sanctions on such regimes. Going
along to get along—as the Obama Administra-

tion is doing—serves the interests of human
rights abusers, not their victims.

Oppose [uture resolutions on “defamation of
religions.” The resolution sponsored at the
council by the U.S. and Egypr regarding the free-
dom of expression was tarnished with language
reminiscent of past “defamation of religions™ res-
olutions that had been regularly and rightly
opposed by the United States. The U.S. should
not give the impression that it supports the “def-
amation of religions” agenda in whole or part,
and should vote against any resolution that vests
human rights in concepts like religion rather
than in the individual. A “defamation of reli-
gions” resolution will likely be introduced at the
current session of the UN. General Assembly.
The U.S. should oppose it.

Oppose U.N. recognition of illegitimate
regimes. 1t was a shameful failure on the part of
the U.S. not to defend the Honduran ambassador
as he was being ejected from the council pro-
ceedings. The Obama Administration should
consider this failure a “teachable moment” and
consider a proposal by Namibian Foreign Minis-
ter Marco Hausiku, which urges the U.N. to “not
recognizfe] governments that come to power
through military coups.”?> While this rule would
undoubtedly be abused to target governments
like Honduras (where the government was estab-
lished irregularly with the intent of upholding
the rule of law), a clear rule barring governments
established through coups from being recog-
nized by the U.N. would be desirable in the vast
majonity, if not all, cases. Indeed, the conse-
quences for situations like those in Honduras
would be of short duration because such govern-
ments would quickly arrange for new elections
rather than maintain their hold on power. The
most severe impact of such rules would focus on
governments established through an actual coup
d'état under leaders who seek to maintain their
illegitimate grip on power.

Focus on the mandatory 2011 review of the
council and seek support flor the reforms nec-

23. Goodenough, “Regimes Arising from Coups Should Be Barted From U.N. Institutions, African Official Says.”
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essary to make the body more effective, par-
ticularly improving membership standards.
When it created the Human Rights Council in a
2006 resolution, the U.N. General Assermbly
included a provision requiring a review of the
performance of the council by 2011. The past
few weeks should have driven home the lesson
that U.S. membership on the council is not suffi-
cient to improve the body. Making the council
effective will require a dramatic change in the
quality of the membership. The human rights
abusers must be denied council membership—
and they must be replaced by governments that
respect and abide by fundamental human rights
standards and have demonstrated a willingness
to promote them in the council and the UN.
more broadly. If the Obama Administration truly
wants to make the council effective, it should
immediately turn its focus to reforming the
council mernbership during the upcoming coun-
cil review.

Consider establishing an alternative human
rights body outside of the U.N. system. The
U.N. human rights system is so complex and
politicized that making a clear assessment of spe-
cific human rights situations is often impossible.
A mentality of moral equivalence pervades the
systemn to the point that exemplary states such as
Sweden are dutifully considered on a par with
genocidal states like Sudan. The message is: Nei-
ther state is perfect, both need to improve, no
one state is worse than the other. This absurd
equivalence is driven by political motivations
and has helped contribute to the councils dis-
proportionate focus on the Isracli-Palestinian
conflict to the neglect ol other grave human
rights situations. The system is focused on claim-
ing ever more tenuous norms and asserting new
“rights.” This may serve the purposes of interna-
tional diplomats and human rights professionals,
but it is an insult to those around the world who
have been deprived of their dignity and liberty.
The U.S. and other countries interested in pro-
moting fundamental human rights should not
tolerate institutionalized mediocrity or inelfec-

through the mandatory General Assembly review
by 2011. However, given the U.N.% recoxd, the
Administration should be prepared for disap-
pointinent and explore alternative means for
promoting fundamental human rights.

Congress also has an important role to play in

determining the efficacy of the Human Rights
Council, and should:

* Hold hearings on the council’s behavior and

the role of the U.S. as a current member. Con-
gress has a responsibility to ensure that U.S. tax-
payer dollars are being spent in an effective and
meaningful manner. Recent actions at the coun-
cil, such as the denigration of U.S.-ally Israel, the
erosion of freedom of opinion and expression,
and the expulsion of the Honduran ambassador
should give Congress pause that the council is a
wise investment of those dollars. The relevant
oversight committees in the House and Senate
should each hold hearings on the council’s recent
actions—and on what role the Obama Adminis-
tration had in those proceedings.

Withhold the U.S. share of the council’s
budget [rom U.S. contributions to the U.N.%s
regular budget. Congress and the Bush Admin-
istration concluded rightly that its inlrequent
positive actions do not outweigh the many short-
comings of the courcil. Since the councils bud-
get is funded through the U.N.s regular budget,
Congress and the Administration worked
together to withhold an amount equivalent o0
the U.S. share of the Human Rights Council bud-
get from its 2008 funding for the United Nations.
Based on its lack of commitment to confront
human rights violations in Burma, China, Cuba,
Iran, North Korea, Venezuela, Zimbabwe, and
many other countries, and its ongoing biased
treatment of Israel, Congress should again with-
hold the U.S. portion of the councils budget
from its contribution to the U.N. regular budget
for 2010.

U.S. Weak on Human Rights

The failure of the U.S. delegation t0 the Human

Rights Council to defend American values is consis-

tiveness. There remains a slim hope that the ) ) S .
P tent with the Obama Administration’s seeming lack

Human Rights Council could be improved

L~
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of commitment to human rights and freedom as a
major component of its foreign policy.

Secretary of State Hillary Clinton stated earlier this
year that, “We believe every nation must live by and
help shape global rules that ensure people enjoy the
right to ltive [reely and participate fully in their soci-
eties.””" Yet over the course of its first nine months,
the Obama Administration has downplayed or sim-
ply ignored human rights concerns in its discus-
sions with China and Russia?” The President
refused to meet with the Dalai Lama in delerence to
the Chinese regime. He also failed to back Iranian
citizens who protested fraudulent election results
earlier this summer, and recently cut funds that had
been dedicated to promoting democracy in fran. %6

The disappointing actions of the U.S. at the
council paint an alarming record ol indifference
toward human rights. 1l it is truly dedicated to
improving human rights around the world, the
Obama Administration must do more than compro-
mise and work behind the scenes. Hopes to
improve the council through persuasion are [utile in
the face of the many countries determined to under-
mine its mission and twist its agenda. The best

course of action is for the U.S. 1o be a vocal, unapol-
ogetic defender of human rights at the council and
focus on garnering support {or the relorms neces-
sary to make the body more effective in the manda-
tory 2011 review of the Council.

The past few weeks should be a wake-up call lor
anyone who believed that the mere presence of the
United States on the council would result in any
improvements.?® Quite simply, lundamental reform
of the council, particularly establishing strong
membership criteria, should be the principal objec-
tive of the Obama Administration’ agenda for the
U.N. Human Rights Council. Failure to achieve
these relorms in the upcoming review would serve
as a stark reminder of the necessity ol creating an
alternative arbiter ol international human rights
outside the U.N. systemn.

—Brett D. Schaefer is Jay Kingham Eellow in Inter-
national Regulatory Affairs and Steven Groves is Bernard
and Barbara Lomas Fellow in the Margaret Thatcher
Center for Ereedom, a division of the Kathryn and
Shelby Cullom Davis Institute for International Studies,
at The Heritage Foundation.

2

=

pfio/ris/rm/2009/123157 htm (October 28, 2009).
2

\n

. Esther Brimmer, “On Fundamental Human Rights, Our Pledge.” The Catibbean News, May 8, 2000, at hitp://www.state.gov/

. “Not So Obvious: The Secretary of State Underestimates the Power of Her Words,” The Washington Post, February 24, 2009,

at hutp:/fwww.washingtonpost.com/wp-dyn/content/article/2009/02/23/AR2009022302412. htmi (October 28, 2009), and
Andrew Qsborn, “Washington to Tone Down Criticism of Russian Human Rights Record,” The Telegraph, October 13,
2009, at htp://www.telegraph.co.ukfmews/worldnews/northamerica/usa/barackobama/6318943/Washington-to-tone-down-
criticism-of-Russian-human-rights-record.htm! (October 28, 2009).

2

>

Kenneth R. Timmerman, “Obama Cuts Pro-Democracy Funds for fran,” Newsmax.com, October 14, 2009, at

hitp:/iwww.newsmax.com/headlines/obama_iran_human_rights/2009/10/14/272402.html {October 28, 2009).

2

<

. For reform recommendations, see Brett D. Schaefer, “U.N. Human Rights Council Whitewash Argues Against U.S.

Participation,” Heritage Foundation Backgrounder No. 2255, April 2, 2009, at hnp://www.hcritage.org/Rc’szarch/

InternationalOrganizations/bg2 255 cfm.

28. The reasons for this failing are discussed in Breut D. Schaefer, “The Obama Administration Wil Not Make the U N, Human
Rights Council Effective,” Heritage Foundation WebMemo No. 2432, May 11, 2009, at http://www heritage.org/Rescarciy/

InternationalOrganizations/wm?2432.¢fm.
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“THE LAw OF THE LAND: U.S. IMPLEMENTATION OF HUMAN RIGHTS TREATIES”

SENATE JUDICIARY COMMITTEE
SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAwW
DECEMBER 16, 2009

The World Organization for Human Rights USA (“Human Rights USA™ for short)
respectfully submits this statement to the Scnatc Judiciary Committce, Subcommittce on Human
Rights and the Law. As an organization dcdicated to incorporating intcrnational human rights
norms in U.S. law, we are grateful to the Subcommittce for holding this hearing on the topic of
implementing human rights trcaties, which is central to so many aspccts of our work.

Alongside customary law, treatics are an essential component of the international legal
framework protecting human rights. Treatics arc tools for articulating the dcfinitions of specific
human rights and for crcating enforcement mechanisms. Some treaties create international bodics
to monitor implementation and comphance by governments; othcrs may give jurisdiction to
international courts or quasi-judicial bodics to hear complaints against states parties. However, the
framers of human rights treatics recognized that domestic laws, enforccable by a nation’s own
judicial system, havc the greatest potential efficacy for protecting individual rights. For this
reason, most treaties require states parties to cnact laws that (1) prohibit violations of the treaty, (2)
provide domestic legal remedies to victims of violations, and (3) punish violators, as a deterrent to
future violations.

Shamefully, none of the human rights treaties ratified by the United States has been given
full domestic legal effect.” For cach treaty, appropriate implementing legistation is still nceded.

Article V1 of the U.S. Constitution incorporates international treatics as part of “the supreme
Law of the Land,” binding on all local, state and federal authoritics. However, on each human
rights treaty the U.S. has ratified, it has cntered an understanding that the treaty was “non-scif-

" For a list of human rights treaties ratificd by the United States, as well as those signed but not ratified, see University
of Minnesota Human Rights Library, RATIFICATION OF INTERNATIONAL HUMAN RIGHTS TREATIES - EAT, available at,
http://www I.umn.eduw/humanrts/research/ratification-USA html (Last Accessed December 13, 2009).

12:34 Aug 24, 2010

2029 P Street, NW Suite 202, Washington, DC 20036  Tel: (202) 296-5702 Fax: (202) 296-5704
http:/humanrightsusa.org  info@humanrightsusa.org
World Organization for Human Rights USA is an independent, affiliated member of
the International World Organization Against Torture and SOS Torture Networks.
Our legal practice is limited to matters and proceedings before federal courts and agencies.
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cxceuting.” As a result, victims of treaty violations cannot directly invoke the trcatics’ provisions
in court to seck legal remedies.”

Dircet lcgal cffect can be given to the provisions of “non-self-executing” treatics only
through independent implementing Icgislation understood to cover the terms of cach lrcaty.3 Were
this action taken, the “non-scif-cxceuting” status of the treaty would not present the same problems
for treaty implemcntation. For example, Congress has expressly adopted statutes allowing
prosecution for torture, war crimes, and genocidc to implement treaty provisions." By contrast,
however, in over fifteen ycars since ratifying the International Convention on the Elimination of
All Forms of Racial Discrimination (CERD), the US. has not adopted any implementing
legislation.® Furthermore, even when statutcs arc adopted, Congress often constructs the statutes
morc narrowly than the treatics’ provisions.

When international trcaty monitoring bodies have criticized the U.S. for failing to adopt
implementing lcgislation, the U.S. response typically points to laws implcmenting the U.S.
constitutional provisions that prohibit certain types of rights violations.® This view undermines the
concept of domestic treaty enforcement. Whilc U.S. constitutional guarantees provide important
safeguards against rights violations, thcy do not protect against all forms of discrimination
prohibited by the human rights treaties the U.S. has ratified. As a result, therc arc legal gaps
between the U.S. Constitution — intended to provide minimum protections for individual rights —
and the more expansivc intcrnational trcaty guarantees. So long as these gaps remain unaddresscd,
thc U.S. falls short in its trcaty obligations, and morc importantly, fails to adequately provide
victims of human rights violations acccss to the remedies they descrve.

2 Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829). See generally, Restatement (Third) Foreign Relations Law of the
United States §111 (1987).

U.S. courts may give a treaty indirect effcet by interpreting independent statutory or common taw causes of action
for consistency with the treaty, applying the Charming Betsy doctrine, However, this possible indirect application does
not satisfy the specific requircments for causcs of action called for in sevcral human rights ireaties.

4 See e.g., The Torture Convention Implementation Act, 18 U.S.C. § 2340A, The Genocide Implementation Act, I8
U.S.C. § 1091, and The War Crimes Act of 1998, 18 U.S.C. § 2441.

3 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United States of America,
U.N. Doc. CERD/C/59/Misc.17/Rev.3 (2001), Y 11, noting “the absence of specific legistation implementing the
provisions of the Convention in domestic faws,” and recommending that the U.S. take the necessary steps “to ensure
the consistent application of the provisions of the Convention at all levels of government.” The most recent
Concluding Observations of the Committce on the Elimination of Racial Discrimination, U.N. Doc.
CLRD/C/USA/CO/6 {2008), noted at least nine specific areas of existing U.S. law that fall short of the CERD’s
protections and called on the U.S. govemment to address the shortcomings with impiementing legistation.

® For example, sec United States Response to Specific Recommendations Identified by the Committee on the
Elimination of Racial Discrimination, January 2009, wherein the United States responds to a recommendation for
implementing legislation by describing enforcement efforts under existing laws, holding them out as evidence that the
U.S. already has a “robust framework™ for addressing racial discrimination.
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Places where U.S. law falls short of trcaty obligations include (but are not limited to) the
following examples, cited in recent Concluding Observations by UN human rights trcaty
monitoring committecs:

* The CERD requires states partics to prohibit and eliminate racial discrimination in
all its forms, ineluding practices and legislation that may not be discriminatory in
purpose, but which have a discriminatory impact nonethcless. U.S. fedcral and state
laws typically requirc plaintiffs to prove intent in order to seek Constitutional
protections from discrimination.

* U.S. laws currently allow scotencing juvenile offenders to life without parole,
despite substantial cvidence that courts apply this severe punishment
disproportionately to youths belonging to racial, ethnic, and national minorities.”

* Federal laws and policics arc needed to prevent “extraordinary” rendition to torturc,
a violation of both the Interational Covenant on Civil and Political Rights (ICCPR)
and the Convention against Torture (CAT), and to provide compensation to victims.

* Federal laws that should prcvent prison rape fall short of the ICCPR's
requirements.

* The CAT requires criminal statutes and civil causes of action for all torturc, and yct
federal laws prohibiting torture limit jurisdiction to extraterritorial acts. "’

The “non-scif-executing™ declaration that fosters these and other discrepancies between
existing U.S. laws and the human rights protections trcaties were intended to provide is but one of
the rescrvations, undcerstandings, and declarations (RUDs) the Senate has attached when ratifying
human rights treaties. Not all RUDs prcsent challenges to effective implementation. To the
contrary, some of them have positively contributed to cvolving intcrpretations of rights under
international law. States parties commonly use RUDs to clarify how a treaty’s articles will take
effcct in domestic law, but RUDs that contradict a treaty’s object and purpose are not permitted.
In order to determine whether U.S. RUDs are supporting progressively sophisticated international
human rights law or, as in the case of thc “non-seif-executing” understanding, are actually
undermining domestic trcaty enforcement, periodic review is needed.

President Clinton’s Executive Order 13107 tasked the Intcr-agency Working Group on
Human Rights Treaties—now the PCC on Dcmocracy, Human Rights, and International
Operations -—— with oversecing an annual review of U.S. rcservations, declarations, and

” CERD Concluding Observations (2008) 4 10.

8 1d,y21.

o Concluding Observations of the Human Rights Comimittee on the Second and Third U.S. Reports to the Committee,
UN Doc. CCPR/C/USA/CO/3 (2006), § 16.

1,339

" Conclusions and Recommendations of the Committee against Torture: United States of America, UN. Doc.
CAT/C/USA/CO/2 (2006), 4 13.

2 . N .
Vienna Convention on the Law of Treatics.
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understandings (RUDS) to human rights treaties to determine their continuing rclevance.
Howecver, if any such review by the U.S. government has taken place, it has never been publicized
domestically or reported to the United Nations treaty monitoring bodics. Given that the treaty
monitoring bodics have gone so far as to highlight ccrtain RUDs as problematic, this apparent
failure to review the RUDs is particularly conceming,’3

In summary, thc U.S. has stated that human rights treaties are not self-executing, and yet has
also failed to adopt implementing Icgislation granting courts jurisdiction to hear claims concerning
trcaty violations. As a result, no court or institution in the United States has jurisdiction to directly
resolve individual or group complaints alleging violations of the treaty obligations. This leaves
some individuals whose rights have been violated with no recourse, even though international
treaties have been adopted to protect those rights, only because they reside in the United States.
The shortcomings in U.S. domestic implementation also impede thc preventative impact these
human rights trcatics should have all over the world.

RECOMMENDATIONS

To address thesc failures and to comply with the obligations the U.S. assumed upon
ratification of human rights treaties, the U.S. should adopt specific implementing legislation that
would allow victims of human rights violations to claim violation of their protected rights before
state and federal courts. The failure to give legal effect to these treatics — including through the
adoption of appropriate implementing legislation and recognition of causcs of action for breach of
treaty guarantees — allows abuses for which there is no Constitutional or other domestic remedy to
continue, without appropriate judicial redress. The U.S. legal system is not adequately responding
to remedy the multitude of violations documented by civil society because the U.S has not taken
the steps necessary to ensure domestic enforcement of the treaties.

The following steps should be taken in order to close the gaps and implement human rights
protections enumcratcd in treaties morc fully:

1. Fully cvaluate cach of the RUDs the U.S. has entered in ratified human rights
treaties to determine whether they are still necessary, and rescind those that are no longer needed.

2. If the RUDs declaring human rights treaties non-self-executing are to remain in
place, adopt specific implementing legislation that would close the gaps between the treaty
protections and U.S. laws.

3. Adopt implementing legislation that allows victims to seek remedies for violation
of their treaty-protected rights before state and federal courts or other appropriate authorities.

3 See, .., CERD Concluding Observations § 11, Y 18. UPDATE
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World Organization for Human Rights USA

“The Law of the Land: U.S. Implementation of Human Rights Treaties
Senate Judiciary Committee, Subcommittee on Human Rights and the Law
December 16, 2009

4. Build on the record crcated by this hearing by holding public hearings on U.S.
reports to interational treaty-monitoring bodies before submitting the report. These hearings
would promote public discussion of the content of the report and an increasingly informed
understanding of the relationships between human rights treaties and U.S. laws. Congress should
hold similar hearings after UN Committees releasc their Concluding Obscrvations on U.S. human
rights protections, to ensure the legislative branch has the opportunity to examine the Observations
and assess the necessity for new legislation to promote compliance.
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The Law of the Land: U.S. Implementation of Human Rights Treaties

Statement by The IHlinois Coalition for the Fair Sentencing of Children at the Children and Family Justice Center,
Bluhm Legal Clinic, Northwestern University School of Law

Chicago, Winois

Prepared for submission in conjunction with the hearing before the United States Senate Judiciary Committee
Subcommittee on Human Rights and the Law, 16 December 2009

Introduction

The {llinois Coalition for the Fair Sentencing of Children is grateful to have the opportunity to addrcss the
Senate Judiciary Committee Subcommittee on Human Rights and the Law in conjunction with thc Subcommittee’s
hearing on the implementation of the ratified humnan rights treaties to which the United States is a party. The
Hlinois Coatition is compriscd of human rights organizations, legal and professional groups, community and youth
advocates and faith-based organizations, working to ensure the fair sentencing of youth in the criminal justice
system and particularly, to climinate the scntence of juvenile life without the possibility of parole (JLWOP). In
discussing this crucial issuc, we belicve that the United States Senatc must not forget that the United States’
treatment of youth in its criminal justice system, and particularly, the practice of sentencing youth to life without
the possibility of parole, places the United States squarely outside of its obligations under human righis treatics and
principles, as well as international norms.

The sentencing of youth in Iflinois exemplifics the situation nationwide. For over a century since founding
the first juvenile court in the United States, {llinois’ justice system has rccognized children’s special necds and
capacity for rehabilitation. Yet sentencing children to lifc imprisonment without the possibility of parole flouts the
logic of the juvenile court system and abandons certain children as irrcparahle and irredcemable for the rest of their
lives. To date, lilinois has sentenced at least 103 children to die in prison — the sixth highest number in the
country.' More than 2,500 youthful offenders in the United States are serving life sentences without the possibility
of parole for crimes committed before their cightcenth birthday. There arc no such cases in the rest of the world.

To argue that Hiinois’ sentencing scheme is unduly harsh without addressing the need to curtail and end
violenee would be to ignore the harsh realities facing many communities. Likewisc, to assume that harsh
sentencing furthers the proposed aim of protecting the public would be to ignore objcctive data. Any discussion of
the sentence of juvenile life without the possibility of parole must involve re-examination of the muitiple aims of
our justice system — to protect our communities and exact individual responsibility - and whether the means by
which we further those aims arc fair, humane and effective.

Research on the application of JLWOP sentences around the country continues to document evidence of
systemic racial disparities, gross failures in legal representation, and cxamples of children being sentenced morc
harshly than adults convicted of the same erimes. Surcly it is time for the United States to fall in step with its treaty
obligations and its moral responsibility to its children and replacc JLWOP with a system that accords with the
reality of youth and violence, while investing in other solutions to crime and rehabilitation.

A Human Right to Rehabilitation and Second Chances
Sentencing practices in other countries demonstrate that the United States is €ar out of step with an

overwhelming global conscnsus against life without parole for young offenders. In 2005, only twelve people in
three other countries — Israel, South Africa, and Tanzania - were serving life without parole sentences for crimes

! In Hlinois, juvenile court jurisdiction ends at the age of 17, compared to the majority of states where juvenile court jurisdiction extends
to the age of 18. For the purposes of Ilinois” data collection, the filinois Coalition for Fair Sentencing of Children defined the term
“juvenite™ to be anyone under the age of 18, in accordance with international law, federal law forbidding the death penalty for children
under the age of 18, and the majority state rule for juvenile court jurisdiction.
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they committed as juveniles. Human Rights Watch and Amnesty Int’l, The Rest of Their Lives: Lifc Without
Parole for Child Offenders in the United States, 100-01 (2005). Today, even these countries have now abandoned
the practice of sentencing children to life without parole, leaving the United States entirely alone in its sentencing
children to die in prison. tHinois Coalition for the Fair Sentencing of Children, Connie de la Vega & Michelle
Leighton, Sentencing our Children to Die in Prison, 42 U.SF. L. Rev. 983, 989-1007 (2008). In fact, only thirteen
countrics outside of the United States currently have laws that even thcoretically permit life sentences for youth
offenders and most of the United States” closest allies — including Australia and Canada — expressly bar the

in Canada, all children under the age of sixtecn convicted of first-degree murder are eligible for parole after no
more than seven years, and sixteen and seventeen-year-old youth are eligible for parole after ten years. Canada
Criminal Code, R.5.C. 1985, ch. C-46, s. 745.1 (2001). Australia takes a similar approach to sentencing its youth.
Regina v. Robinson, 2000 NSW LEXIS 636, at 34 (Supreme Court of New South Wales Oct. 19, 2000).

The Convention on the Rights of the Child (CRC) aiso explicitly prohibits the sentence of life without
parole for juveniles, stating that “ncither capital punishment nor life imprisonment without possibility of release
shall be imposed for offences committed by persons below eighteen years of age.” Convention on the Rights of the
Child, Article 37(a), G.A. res. 44/25 annex, 44 UN. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989),
entered into force Sept. 2, 1990. The Convention has been signed and ratified by every country except for the
United States and Somalia.”> Although the Unitced States Senate has not ratified the CRC, it is arguably binding on
this country as a matter of customary international law (sec generally Mark Villiger, Customary Inicrnational Law
and Treatics (Martinus Neihoff Publishers 1985)). Asidc from thc CRC, other international instruments protccting
the human rights of children prohibit JLWOP or recommend its climination:

e The Human Rights Committee, the oversight and enforcement body for the Intemational Covenant on Civil
and Political Rights (fCCPR), has instructed the United States that “sentencing children to life scntences
without parole is of itself not in compliance with Articte 24(1) of the Covcnant.

¢ The Committee on the Elimination of All Forms of Racial Discrimination (CERD) found in 2008 that, in
light of the racial disparities in applying JLWOP in the United States, the sentence is “incompatible with
Article 5(a) of the Convention.”

o The Committec Against Torture, the goveming body for the Convention Against Torture and Other Crucl,
Inhuman or Degrading Treatment or Punishment (CAT), urged the U.S. in 2006 to reconsider the practice
of imposing LWOP on youths under the age of 18, observing that it “could constitute cruel, inhuman or
degrading treatment or punishment.”

* Ina 2009 report to the United Nations General Assembly, Doudou Diene, the United Nations” Special
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance,
rccommended that the United States cease the imposition of LWOP on children under the age of cighteen at
the time of the offense.

Furthermore, the European Court of Human Rights has declared the practiee of assigning juveniles life
scntences to be iflegal under Articie 3 of the Convention for the Protection of Human Rights and Fundamental
Freedoms, which forbids “inhuman or degrading treatment or punishment.” Hussain v, United Kingdom, 22
EHRR 1, 53 (1996) (citing The Convention for the Protection of Human Rights and Fundamenta} Freedoms,
available at http://www.conventions.coe.int (last visited December 15, 2007). In addition, in April 2004, the
Commission on Human Rights adopted a resolution urging States to abolish the sentence for anyonc under the age
of eighteen, Iitinois Coalition for the Fair Sentencing of Children, Categorically Less Culpable; Children

? United Nations High Commission on Human Rights, online at www.uohchr.ch/tbs/doc/ngt. The United States signed the CRC in 1995,
but has not ratified it.

2
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Sentenced to Life Without Parole in Hlinois (2008); Human Rights Watch & Amnesty Int’1, The Rest of Their
Lives: Life without Parole for Child Offenders in the United States 107 (2005).

Youth are Different from Adulls

The sentence of JLWOP disregards the fundamental differences between youth and adults, Our legal system,
scientific and behaviorai studics and own expcrience attcst to these differences:

o The founding of our country’s juvenile justicc system was premiscd on the belief that children, even those
who commit grave acts, are fundamentally different from adults and more amenable to treatment and
rchabilitation.

»  Other areas of our law recognizc that developmental immaturity justifics age-based restrictions on rights
and privileges such as voting, marriage, jury service and drinking.

s Bchavioral and scientific studies confirm youths’ capacity for judgment, impuise control or risk assessment
arc less developed than that of adults.

s The U.S. Supreme Court agreed in Roper v. Simmons, cxplaining, “From a moral standpoint it would be
misguided to equate the failings of a minor with thosc of an aduit, for a greater possibility exists thata
minor’s character deficiencies will be reformed.”

e The American Bar Association recommends that sentences for youth should recognize mitigating factors
particular to their “youthful status,” and juveniles “shouid generatly be eligible for parolc or other early
rclcase consideration at a reasonable point during their sentence; and, if denied, should be reconsidered for
parolc or carly release periodically thereafter.”™

Racial Disparity

The disproportionate imposition of JLWOP sentences on racial minorities begs re-consideration of its faimess.
It was this precisc concern that led the CERD and Special Rapporieur Doudou Dicne to condemn the use of
JLWOP in the Unitcd States. Even before sentencing, minority children in the United Statcs are over-selected at
cvery stage of the criminal justice process from arrest to detention to conviction; accordingly, later stages such as
sentencing may reflect racial differences accumulated over earlier stages of processing.’

e 82% of youth offenders serving LWOP sentences in Illinois are racial minorities—72% are Black, 10% arc
Latino, even though Blacks comprise only 14.7 percent of the state population and Latinos comprisc 4.6
5
percent.

= Cook County, Hiinois (home to the City of Chicago)® sees even higher disparities ~ 64 of the 73 ILWOP
sentences, or approximately 88 pereent, are being served by Black and Latino men and women.”

* American Bar Association Criminal Justice Section, Report 10 the House of Delegutes, Resohution and Report (2008) (citing Roper, 543 U.S. a1 567-70).
* See Donna M. Bishop, Race Effects in Juvenile Justice Decision-Making: Findings of A Statewide Analysis, 86 J.CRIM. L. &
CRIMINOLOGY 392, 394 {1996} (arguing that “[i}f disparities occur at early decision points that are not examincd, analyses of late-stage
outcomes are likely to produce findings of no discrimination™).
% U.S. Census Bureau, 2005-2007 American Community Survey 3-Year Estimates, available at
http://tactfinder.census.gov/serviet/ ACSSA FFFacts?_event=Scarch& _lang=en&_sse=on&geo_id=04000US17& _statc=04000US17.
® Cook County comprises approximately 41 percent of Hlinois” overall population. U.S. Census Bureau, State and County Quick facts
(2008).
7 In contrast, Blacks and Latinos comprise only 26 and 22.8 percent, respectively, of the overall population in Cook County. U.S. Census
Burean, 2008 US Census Data, available at hitp:/quickfacts.census.gov/qfd/statcs/1 7/1703 L himl.

3
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o [ilinois far exceceds the national average of Black youth sentenced to LWOP (60%).

¢ The majority of people serving JLWOP in the country are Black males.® On average across the United
States, Black youth are scntenced to LWOP at a per capita rate that is 10 times that of White youth.” A
2005 study conducted by Human.Rights Watch found that, in the 25 states for which data was available,
Black youth arrested for murder were 1.59 times more likely to be sentenced to LWOP than White youth
arrested for the very same crime."®

» Children of color are gencrally more likely to end up in prehearmg detention, which may be the best
predicator of sentences with restrictive and longer dispositions.'" In lilinois, Black children were six times
more likely to be arrested and eight times more likely to be committed to detention, compared to White
children, in 2005. 2 For children between the ages of 10 and 16 in Hiinois, Blacks comprised over 60
percent of arrests, and almost 60 percent of those admitted to sccure dctention, compared to 27.7 percent
for White children. "

» In Cook County, Black and Latino children make up 60 percent of those under 17 years of age, but 86
percent of those charged in juvenile court. 4

o Studics regularly show that pattemns of offending~-that is, catcgories and levels of cnmc by various
demographics—fail to sufficiently cxplain the rate at which Black children are arrested.

e Transfers of children from juvenile to adult court have also shown racial differences; from October 1999
through Scptember 2000, virtually all of the 393 transferred children in Cook County were racial minoritics
(87 percent were Black, 13 percent were Latino and less than onc percent was Whitc).'

Lack of Discretion — Mandatory Transfer and Sentencing

Mandatory life without parole sentences disable judges from considering age, background and individual
circumstances in sentencing. Where Illinois’ mandatory life without parole statutec combines with automatie
transfer law, children are denied consideration of their age, background and individual circumstances twice. In
many cascs from start to finish then, llinois law has based its LWOP sentences entirely on the nature of the
offensc, to the exclusion of considering the person behind that offense.

e Over 95% of youth offenders serving LWOP sentences in IL werc automatically transferred from juvenile
court to adult criminal court with no opportunity for a judge to review the appropriateness of the transfer.

¥ Nellis, Ashley and King, Ryan S., No Exit: The Expanding Use of Life Sentences in America. The Sentencing Projeet, Washington,
D.C.: fuly 2009,
® “The Rest of Their Lives,” supra,
'®«“The Rest of Their Lives,” supra.
" See Kimberly Kempt-Leonard and Damell F. Hawkins, OUR CHILDREN, THER CHHLDREN: CONFRONTING RACIAL AND ETHNIC
DIHERI-_NCI-_S IN AMERICAN JUVENILE JUSTICE (2005), at 435; see also supra note 4.
2 {ltinois Criminal Justice Informanon Authoruy, Trend and Issues 2008; A thle of Cnmmal and Juvenile Justice in Htinois, 125
(2()()8), available at hitp://www i icA 5
Id.

““Sarah Karp and Mick Dumke, Arbitrary Lines, CHICAGO REPORTER
hupwww chicagoreporter comyindex. php! Arbitrary_Lincs (last visited August 21, 2009) (citing to census data, the
Hlinois Criminal Justice Information Authority and the [flinois Juvenile Justice Initiative).

Barbara I. Williams, What Do the Numbers Tell Us about Crime and Children?, 71 The Joumnal of Negro Education 3, 127 (2002), One
2002 study, for instance, finds, “The numbers tell us, rather emphatically, that the prevalence of drug/aleohol use and violent behavior
does not determine the rate at which Black children arc arrested.”

'* Juvenile Justicc Initiative, hip://www jinstice ornfiemplate cfin?page_id=50.
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* The overwhelming majority—79 percent—of JLWOP sentences have been mandatory.
e 57 percent of the children who reccived LWOP sentences in llinois had no prior record.

o Most of the children who received LWOP grew up in distressed environments-—subjecting them to poverty,
physical and sexual abusc, abandonment, gang violence, and drug and alcohol abuse.

» At least 19 children have received life without parole sentences as accomplices—never having actually hurt
or killed anyone.

Judges have gone on rccord to oppose the mandatory nature of fife without parolc sentences for juveniles. In
People v. Miller, Judge Jamces B. Linn, Circuit Court of Cook County, cschewed the law and instcad imposed a
determinate sentence of 40 years, calling mandatory life without parole “biatantly unfair and highly
unconscionable” for a fiftcen-year old who stood as a look-out and ran from the scene immediately upon two co-
defendants’ shooting and killing two people.'” In People v. Allen, Associate Judge Thomas Dwyer, Circuit Court
of Cook County, also recorded his opposition: “on the verdict of guilty of first degree murder. . .I sentence you to a
term of natural tife in the Hlinois Department of Corrections... That is the sentence that | am mandated by law to
impose. If { had my discretion, I would imposc another sentence, but that is mandated by law."'®

Only a few rogue cascs in Iilinois have succecded in reversing and reducing life without parole sentcnces for
Juveniles. in 2002, the llinois Supreme Court affimed the lesser sentence in Miller. Since 2002, state courts have
found that People v. Miller does not apply to circumstances deviating from its specific facts."” Only two of the 19
prisoncrs scrving JLWOP as accomplices have successfully applicd Miller to obtain new sentencing hearings.*

Investing in Safe C iti

Replacing JLWOP with an altenative system would not mean that violent people will simply be released to the
streets. Instead, carcful, periodic reviews of the sentences would determine whether, years later, people sentenced
to JLWOP continuc to pose a threat to the community. At the same time, the move to abolish JLWOP should
consider more cffective measures to decrease violence and rehabilitate and reintegrate youthful offenders.

* According to a recent Center for Disease Control and Prevention report, “transfer to the adult criminal
justice system typically increases rather than decreases rates of violence among transferred youth.”

* jtcosts $24,655.75 to incarcerate a person in prison for one year, or nearly $1.5 million dolars for 60
years.

'7 People v, Miller, 78t N.E.2d 300, 332 (2002) (finding the application of a mandatory sentence of life without parole for a child who

played a passive look-out role in the offense unconstitutional).

¥ Brief of Petitioncr at 10, People v. Allen, No. 92 CR 08607-02 (Dec. 13, 2002) (quoting trial judge).

' Peaple v. Smolley, 374 HLApp. 3d 167, 171 {Ist Dist. 2007) (finding that Miller is fact specific and did not apply 1o a juvenile

principal); People v. Griffin, 368 111 App. 3d 369. 379-80 (st Dist. 2006) (concluding that Miller did not apply to 2 17 ycar-old convicted

under accomplice tiability), People v. Zapata, 347 1. App. 3d 956, 972 (1st Dist. 2004) {concluding that Miller did not apply to a juvenile
rincipal).

!)n See People v. Allen (1-07-3472, March 20, 2009, unpublished order pursuant to Supreme Court Rule 23); See People v. Green {Circuit

Court of Cook County, 85 c. 2456/02, August 15, 2007); see in contrast People v. Davis (1-07-0398, February 25, 2009, unpublished

order pursuant to Supreme Court Rule 23} (affirming lower court’s dismissal of defendant’s post-conviction petition, where defendant

held but never used a gun that was promptly knocked out of his hand, but was with two other co-defendants whe shot and kilied two

people).

' American Correctional Association, 2008 Directory of Adult and Juvenile Correctional Departments, Institutions, Agencies and Probation und Parole Authorities, 67"

Edirion. {Alexandria, VA: American Correctional Association, 2006},

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00262 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.225



VerDate Nov 24 2008

255

Rehabilitation and Capacity for Change

With most having served over 10 to 15 years already. many inmates attest to the significant growth and
lcarning they have experienced since their childhood. For example, John H. received his GED in county jail,
became a tutor there, and after two years in prison secured a job that he has worked consistently since; he notcs,
“Nothing I’ve shown since being herc shows or says that I cannot be rehabilitated, returned to useful
citizenship.”> Anthony S. has taken correspondence courses; received a paralegal certificate, with a specialization
in civil litigation; worked towards a dc%rcc in bible theology for the past six ycars, and written a book giving
advice to parents concerning children.” Despite the imited education and supports offered in prison, many more
inmates serving JLWOP have charted their own growth and tcarning opportunities to become changed people.

Conclusion

At its core, a nation’s commitment to human dignity is reflected in the way in which that nation treats its
children — particularly those who arc impoverished, disenfranchised and subject to racial disceimination. The harsh
sentencing of children in the United States, as exemplified by the sentence of life without the possibility of parole
for a juvenile, demonstrates that the United States is an outlier and serves to undermine this country’s place in the
world as an arbiter of democracy and human rights. We hope that this hearing is a stepping stone for the United
States Senate to urge the effective implementation of the United States’ obligations under human rights ircaties, as
well as a renewed commitment by the United States to demonstrate its lcadership with regard to safeguarding the
rights and well-being of its children.

Shobha L. Mahadev, Project Director

Patricia Soung, Soros Fellow

The Hlinois Coalition for the Fair Sentencing of Children
Children and Family Justice Center

Bluhm Legal Clinic

Northwestern University School of Law

375 East Chicago Avenue

Chicago, Hlinois 60611

(312) 503-8576

2 See Hiinois Coalition for Fair Sentencing of Children, Interview with John H. (November 8, 2007).
? See inois Coalition for Fair Sentencing of Children, Interview with Anthony S. (July 27, 2006).
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CENTRO DE RECURSOS JURIDICOS PARA LOS PUEBLOS INDIGENAS

602 North Ewing Street « Helena, Montana 59601 « (406) 449-2006 « Email: mi@indianlaw.org
WASHINGTON OFFICE: 601 E Street, S.E., Washington, D.C. 20003  (202) 547-2800 + Email: deoffice@indianlaw.org

Written Submission of the Indian Law Resource Center
The Law of the Land: U.S. Implementation of Human Rights Treaties

Hearing before the
Senate Committee on the Judiciary
Subcommittee on Human Rights and the Law

December 16, 2009

Founded in 1978 by American Indians, the Indian Law Resource Center is a
501(c)(3) non-profit legal organization. The Center assists indigenous peoples combat
racism and oppression, realize their human rights, protect their lands and environment,
and achieve sustainable cconomic development and genuine self-government. We work
throughout the Americas to overcome the devastating problems that threaten Native
pcoples by advancing the rule of law, by cstablishing national and intcrnational legal
standards that preserve their human rights and dignity, and by providing legal assistance
without charge to indigenous pcoples fighting to protect their lands and ways of life.

One of our overall goals is to promote and protcct the human rights of indigenous
peoples, cspecially those human rights recognized in international law. We believce that it
is cspecially important to encourage the recognition of these human rights at the country
level in order to preserve indigenous cultures and lives, and also to protect the
environments where indigenous peoples live.

We commend the Subcommittee on Human Rights and the Law for holding this
historic hearing on the United States’ implementation of human rights treaties. We also
thank Wade Henderson for his very helpful statement calling attention to the human
rights of indigenous peoples. We submit this statement to the Subcommittee to provide
additional information on the failure of the United States to comply with its human rights
obligations to Indian and Alaska Natives in the United States and to make
recommendations to improve the United States” commitment to the human rights of
indigenous peoples.
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L United States Compliance with its Human Rights Obligations Towards
American Indians and Alaska Natives

The United States’ failure to comply with its human rights obligations towards
American Indians and Alaska Natives is widespread and has terrible consequences for the
victims of these abuses and the country generally. Today, Indian and Alaska Natives
endure poverty and marginalization throughout thc Unitcd States due largely to the denial
of their basic human rights to equal trcatment, rights to control their own lands and
resources, and rights to fair and reasonable law enforcement and prosecution of violent
crimes committed against them. By every measure, American Indian and Alaska Natives
in the United States continuc to rank at the bottom of every scalc of economic and social
well-being. They fare worsc than the national average in terms of income, education, and
unemployment, making them the most impoverished group in the nation,' Indian and
Alaska Natives have the poorest health of any population in the US with above average
rates of chronic problems such as alcoholism, diabctes, smoking, and obesity.” They
experience violent crimes more than twice as often as any other population in the United
States with the average rate of rape and sexual assault among Natives 3.5 times higher
than for all other races.’

The domestic laws and policies of the United States perpetuate a icgal system that
has blatant and significant discriminatory impacts on Indian and Alaska Native peoples,
particularly with regard to rights to property, religious freedom, cultural activities, public
safety, health, education, and political rights. Because the federal government asserts
essentially limitless power over Indians and engages in constant intrusion in the affairs of
Indian and Alaska Native peoples under the plenary power doctrine, Indian governments
are prevented from cffectively governing their own lands and carrying out much-needed
economic development. This denial of simple justice has long served to deprive Indian
and Alaska Native nations of a fair opportunity to advance the intercsts of their
communities.

The untenable and insecure position of Indian and Alaska Native peoples vis-a-
vis the federal government in the United States is unique, and gives rise to muitiple
violations of their rights under international human rights documents, including the

! US Census Bureau, We the People: American Indians and Alaska Natives in the
United States 8-12 (February 2006).

* United States Indian Hcalth Service, Facts on Indian Health Disparities
(January 2006), available at [http://info.ihs.gov/Files/DisparitiesFacts-Jan2006.pdf].

* Stephanie Wahab, Intimate Partner Violence and Sexual Assault in Native
American Communities 40-41, in Intentional Injurics in American Indian Communitics:
A Report with Recommendations, submitted to The National Injury Prevention Tribal
Steering Committee, June 6, 2003.
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Interational Convention on the Elimination of All Forms of Racial Discrimination
(ratified by the United States in 1994), the International Covenant on Civil and Political
Rights (ratified by the United States in 1992), and the American Declaration on the
Rights and Duties of Man. The United States agreed to each of these but has yet to
comply fully with its human rights obligations under them, Despite repcated
condemnation by the United Nations Committee on the Elimination of Racial
Discrimination, the United Nations Human Rights Committee, and the Inter-American
Commission on Human Rights for its failure to protect the human rights of Indian and
Alaska Native peoples under international law, the United States has done little to fulfill
its human rights obligations to Indian and Alaska Native pcoples and nations in the
United Statcs. We draw the Subcommittee’s attention to two examples of the United
States’ failurc to comply with its human rights obligations to Indian and Alaska Native
peoples and nations.

A. Violence Against Indian and Alaska Native Women

American Indian and Alaska Native women experience a per capita rate of
interracial violence that is almost three times higher than the general population.*
One in three Indian women will be raped in her lifetime.” Six out of ten Indian
women will expericnce domestic violence.® Non-Indians commit 88% of all violent
crimes against Indian women.” Yet, unlike other local communitics in the United
States, Indian nations and Alaska Native villagcs cannot investigate and prosecute
most violent offenses occurring in their local communities. United Statcs laws have
stripped tribes of much of the ability to protect their own citizens. Tribes cannot
effectivcly protect Indian women from violence by providing adequate policing and
effective judicial recoursc against violent crimes in their local communitics, because
they cannot prosecutc non-Indian offenders* and can only prosccute Indians for

* See Steven W. Perry, U.S. Dep’t of Justice, American Indians and Crime §
(2004).

5 See Patricia Tjaden & Nancy Thoenne, U.S. Dep’t of Justice, Full Report of the
Prevalence, Incidence, and Consequences of Violence Against Women: Findings From
the National Violence Against Women Survey 22 ex. 7 (2000).

® See id.

7 See id.; A. Greenfield & Steven K. Smith, U.S. Dep’t of Justice, American
Indians and Crime 8 (1999) (noting that among American Indian victims, “75% of the
intimate victimizations and 25% of the family victimizations involved an offender of a
different race,” a much higher percentage than among victims of all races as a whole.).

¥ Oliphant v. v. Suquamish Tribe, 435 U.S. 191 (1978) (holding that Indian
nations lack the authority to impose criminal sanctions on non-Indian citizens of the

3
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misdemeanors.” Unlike other women in the United States, Indian women often do not
havc a choice to pursue criminal relicf against their perpetrators, becausc the United
States has greatly diminished the ability of tribes to adequately respond to violent
crimes. United States law has madc criminal relief often unavailable by limiting tribal
jurisdiction.

The inadequate response of the United States government to violence against
Indian women further undermines their human rights. Because of the limited criminal
authority of tribes, tribes and Indian women must rcly on the federal government to
investigate and prosecutc violent felonies. Yet more often than not, the United Statcs
govemment fails to investigate and prosccute violent felonies committed on Indian
lands. A recent university study found that federal prosecutors failed to prosecute
62% of all criminal cases, 75% of rapc and sexual assault cases, and 72% of child
sexual assault cases occurring on Indian lands. '

In 2008, the Unitcd Nations Committee on the Elimination of Racial
Discrimination (CERD) condemned the United States for its inadequate response to
violence against Indian women. In its Concluding Observations and Report
concerning the United States, the Committee stated,

The Committee also notes with concern that the alleged insufficient
will of fedcral and state authorities to take action with regard to such
violence and abuse often deprives victims belonging to racial, ethnic
and national minorities, and in particular Native American women, of
their right to access to justice and the right to obtain adequate
rcparation or satisfaction for damages suffered. (Articles 5(b) and 6)."*

It also recommended that thc United States increase its efforts to prevent and

United States that commit crimes on Indian lands).

® 18 U.S.C. §§ 1152, 1153, 1162 (providing for federal jurisdiction over major
crimes in Indian country).

' Tribal Law and Order Act of 2008, S. 3320, 110th Cong. (2008); Mary Claire
Jalonick, DOJ Will Not Provide Indian Crime Data, News From Indian Country (Sept.
2008), available at
[http://indiancountrynews.net/indcx.php?option=com_content&task=vicw&id=4641&lte
mid=33].

"' UN Committcc on the Elimination of Racial Discrimination, Concluding
Observations United Statcs of Amcrica, CERD/C/USA/CO/6 (February 2008) at para. 26
available at [http://www .indianlaw.org/sites/indianlaw.org/filcs/CERD-
recommendations. pdf].

y
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prosecute perpetrators of violence against Indian women. The United States has yet
to comply with the Committec’s recommendations.

B. Discrimination Against Indian Land and Treaty Rights

The federal government claims the power to confiscate aboriginally held
Native lands and resources in violation of the Fifth Amendment’s guarantees of just
compensation and due process of law. Congress regularly passes legislation dealing
with Native property and money that would be forbidden by the Constitution if it
affected anyone else’s property. Federal courts frequently deny Native nations any
legal remedy for these wrongs, including federal violations of treaty obligations. This
legal framework is inconsistent with our Constitution and with this country’s human
rights obligations under international law.

The Inter-American Commission on Human Rights has condemned the United
Statcs for these discriminatory laws dealing with Indian nations and individuals,
particularly for the unfair procedures applicd to Indian land rights and land claims,
and for the United States’ failure to accord Indian peoples equality before the law —
particularly with respect to the protection of constitutional rights. In United States v.
Mary and Carrie Dann," the Commission affirmed the rights of indigenous peoples
to their lands under international law. It found that the United States had denied Mary
and Carric Dann equality before the law under the American Declaration on the
Rights and Duties of Man by dcpriving them of their lands held under aboriginal title
through proccdures that did not accord due process. The Inter-American Commission
strongly recommended that the United States provide the Dann sisters with an
effective remedy, including adopting legislative or othcr necessary measures to ensurc
respect for the their right to property under the American Declaration in connection’
with their claims to property rights in Western Shoshone anccstral lands. It also urged
the United States to

Review its laws, procedures and practices to ensure that the property
rights of indigenous persons are determined in accordance with the
rights established in the American Declaration, including Articles 1
[right to equality before the law], XVIII [right to a fair trial} and XXIII
[right to property] of the Declaration.'?

The United States has refused to take any corrective action or to prevent further
violations of the Danns” human rights, and has claimed on several occasions that it is
not bound by the Amcrican Declaration cven though both the I[nter-American

2 Casc 11.140, Report No. 75/02, Inter-Am. C.H.R. (2002).

B Id. at para. 173.
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Commission and the Inter-American Court on Human Rights consider the American
Declaration binding on all OAS member states.

CERD and the United Nations Human Rights Committee have also repeatedly
noted and condemncd the United States for its discriminatory laws and procedures
affecting Native nations and individuals over a period of many ycars. CERD initially
condemned the United Statcs for its discriminatory policies towards aboriginal land
and treaty rights in 2001 when it stated,

The Committee notes with concern that trcaties signed by the
Government and Indian tribes . . . can be abrogated unilaterally by
Congress and that the land they posscss or use can be taken without
compensation by a decision of the Government . . . The Committee
recommends that the State party ensure effective participation by
indigenous communities in decisions affecting them, including those
on their land rights, as required under article 5(c) of the Convention
4

In 2006, for the first time ever, CERD issucd early warning procedures against the
United States to prevent it from further violating the human rights of the Western
Shoshone pcoples. Again, it urged the United States to respect and protect the human
rights of the Western Shoshone peoples and to pay particular attention to their cultural
rights, which “may be infringed upon by activities thrcatening their environment
and/or disregarding the spiritual and cultural significancc they give to their ancestral
lands.”*® CERD reiterated its concerns about the land rights of indigenous peoples in
the United Statcs in its 2008 Concluding Observations, recommending that the UN
Declaration on the Rights of Indigenous Peoples “be uscd as a guide to interpret the
[US’] obligations under the Convention relating to indigenous pcoples.™®

Simtlarly, in 2006, the UN Human Rights Committce criticized the United
States for its failure to protect aboriginal land rights in accordance with the

Intemational Covenant on Civil and Political Rights, stating,

The State party should review its policy towards indigenous peoples as

!4 UN Committee on the Elimination of Racial Discrimination, Concluding

Obscrvations United States of America, CERD/A/56/18 (August 15, 2001), at para. 400.

> UN Committee on the Elimination of Racial Discrimination, Decision 1(68):
United States, CERD/C/USA/DEC/1 (March [ 1, 2006), at para. 9.

'* UN Committce on the Elimination of Racial Discrimination, Concluding
Obscrvations United States of America, CERD/C/USA/CO/6 (February 2008), at para.
29.
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regards the extinguishment of aboriginal rights on the basis of the
plenary power of Congress regarding Indian affairs and grant them the
same degree of judicial protection that is available to the non-
indigenous population. The State party should take further steps to
secure the rights of all indigenous peoples, under articles 1 and 27 of
the Covenant, so as to give them greater influence in decision-making
affecting their natural environment and their means of subsistence as
well as their culture.'’

The United States has done nothing to respond either to CERD’s or the Human Rights
Committee’s recommendations and observations.

11 United States Support of International Human Rights Standards for
Indigenous Peoples

The failure of the United States government to support the development of
international human rights standards protecting the rights of indigenous peoples has
badly damaged the United States® reputation as a human rights leader. In September
2007, the United Nations General Assembly overwhelmingly adopted the United
Nations Declaration on the Rights of Indigenous Peoples. Unfortunately, the United
States was one of only four countries to vote against the UN Declaration. The United
States” reasons for voting “no,” appeared to be insubstantial excuses. The United
States’ representatives at the UN had earlier publically agreed to most of the
provisions of the UN Declaration. In open negotiations, thc US delegation rcpeatedly
voiced its support for most of the rights in the UN Declaration, because almost all of
these rights are alrcady a part of United States law or are required by the United
States Constitution. The United States’ vote against the UN Declaration was dictated
by the Bush Administration policy of rejecting all new human rights commitments,
not because of principled opposition to the provisions of the UN Declaration. The
United States’ vote against the UN Declaration seriously undermined its’ reputation
as a human rights leader, and the failure of the Obama Administration to reverse this
position, especially in light of Australia’s recent endorsement of the UN Declaration,
continues to harm the United States’ credibility in the world community. To reaffirm
its commitment to human rights, the United States must rcverse its position on the UN
Declaration.

At the same time, in recent years, the United States has refused to participate
in negotiating the American Declaration on the Rights of Indigenous Peoples in the
Organization of American States. A strong American Declaration is much needed to
recognizc and sccure indigenous rights, including the right of self-determination,

" UN Human Rights Committee, Concluding Obscrvations, CCPR/C/USA/CO/3
(Sept. 15,2006), at para. 41,
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trcaty rights, rights to education, cultural and religious rights, rights to lands and
resources, and more. 1t will address the particular regional issues in the Americas that
are not dcalt with in the UN Dcclaration on the Rights of Indigenous Pcoples. The
draft American Declaration already includes provisions on gender equality, violence
against Native women, and indigenous pcoples under internal armed conflict that are
not in the UN Declaration and are of particular importance to indigenous peoples in
the Americas. It will help stop and guard against human rights violations occurring in
the United States and throughout the Americas. The United Statcs has historically
played an important icadership role in this hemisphere, and its refusal to participate in
the OAS proccess has had a severc adverse effect on the process, on indigenous rights,
and on its credibility as a human rights Icader. The United States must actively
engage in the negotiations and commit to the adoption of a strong American
Decclaration to restore its legitimacy as a global human rights leader.

III.  Conclusion and Recommendations

Indian and Alaska Native nations and individuals still do not have many of the
constitutional and human rights enjoyed by all other citizens in the United States,
especially the right to equality beforc the law. The United States has never had a
rcform of federal Indian law comparable to the changes that eliminated the separate-
but-equal doctrine justifying segregation. Nor has the United States taken its
intcrnational human rights obligations towards Indian and Alaska Native nations or
individuals seriously. As noted legal scholar Felix Cohen once said, “Our treatment
of Indians, even more than our treatment of other minorities, rcflects the rise and fall
in our democratic faith.” The vulnerability of democracy, justice, and the rule of law
in this hemisphere and throughout the world is cvident in the widespread and gross
human rights violations now occurring against indigenous peoples. To renew our
faith in democracy, the rule of law, and justice, the United States must renew its
commitment to human rights by upholding, promoting, and protecting the
fundamental rights of America’s first peoples.

We rccommend that Congress take affirmative actions to implement its human
rights obligations to Indian and Alaska Native peoples, including:

»  Congress should hold oversight hearings as soon as possible to examine in
detail the failure of the United States to comply with its obligations. The
scopc of the problem must be determined: clearly it affects many groups and
categorics of individuals, women, Native Americans, racial minorities, and
many others. Information must be sought trom the Administration and
particularly from the Statc Department. Congress must become fully informed
about this problem, because it is one that seriously damages the moral and
legal character of this country. Congress must consider what can be donc to
reverse the very un-American policy of ignoring and refusing to comply with
human rights obligations.
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» The United States should ratify the American Convention on the Human
Rights. The United States’ ratification of the American Convention on Human
Rights would reaffirm the United States’ commitment to human rights and
democracy within the Americas.

» The United States should endorse the United Nations” Declaration on the
Rights of Indigenous Peoples and commit to the negotiation of a strong
American Declaration on the Rights of Indigenous Peoples in the Organization
of American States.
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Statement by International Commission for Labor Rights
U.S. Senate Judiciary Subcommittee on Human Rights and the Law

Hearing: “The Law of the Land: U.S. Implementation of Human Rights Treaties”

Introduction

The International Commission for Labor Rights commends the Senate Judiciary Subcommittee
on Human Rights and the Law for holding this hearing on an issue of seminal importance:
United States implementation of human rights treaties to which it is a signatory.

The International Commission for Labor Rights, ICLR, is a 501(c)(3) non-profit that is based in
New York, and coordinatcs the pro bono work of a global network of lawyers committed to
advancing workers' rights through legal research, advocacy, cross-border collaboration, and the
cutting-edge use of international and domestic legal mechanisms. On occasion, ICLR's legal
network also responds to urgent appcals for independent reporting on gross labor rights
violations.

The network was founded in 2001 at the request of more than 50 national trade unions and global
federations, and the coordinating secretariat in New York was set up in 2005, The network
aspires to be a resource for trade unions and workers around the world.

This statement will discuss the nced for further acknowledgment and implcmentation of our
treaty obligations by both the federal and state governments. ICLR belicves that urgent action
needs to be taken specifically to address the United States’ compliance with the International
Covenant on Civil and Political Rights” (ICCPR’s) protection of freedom of association.

Freedom of Association — An Overview

Article 22 of the ICCPR states that “cveryone shall have the right to frcedom of association with
others, including the right to form and join trade unions for the protection of his interests.” This
right is articulated in a number of other instruments, including the Universal Declaration of
Human Rights and the International Covenant on Economic, Social and Cultural Rights.' A
further understanding of all these references reveals that the intended benefit of this right to
assoctatc gocs beyond simply being able to join a union. The undcniable interdependence of the
right of freedom of association and the right to engage in collective bargaining is most clearly
articulated by the International Labor Organization (ILO) Committee on Freedom (CFA) of
Assoctation, “the right to bargain freely with employers with respect to conditions or work
constitutes an cssential clement in freedom of association.” The following submission
presupposes that the freedom of association espouscd by numerous intcnational agreements
includes associational activity, most notably the right to engage in collective bargaining, as part
and parcel of the right to join unions.

' UDHR Art 23 (4); ICESCR Art. 8
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Additionally, the ICCPR recognizes no cxceptions to the freedom of association other than in
narrow circumstances rclating to “the intcrests of national sccurity or public safety, public order
(ordre public), the protection of public health or morals or the protcction of the rights and
freedoms of others.”

The ICCPR’s protection of the frecdom of association must be read in conjunction with the
obligations of membership in the ILO. The ILO has carried out extensive interpretation of the
right to associate, which has included highlighting particular conventions, in this case 87 and 98,
as Core Conventions to which all member statcs must accord particular weight.Z Any mcasure of
meaningful compliance with ICCPR Atticle 22's protection of freedom of association must be in
line with that of the ILO and its jurisprudencc.

Categorical Exceptions

The National Labor Relations Act (NLRA) docs in fact grant U.S. workers the right to bargain
collectively with their employers over wages, hours, and other terms and conditions of
cmployment. However, scveral mechanisms at the state and federal level deny categories of
workers this critical workplace protection. Major groups cxcluded from NLRA coverage,
whether in the Act itself or via amendments and judicial interpretation, arc:

. agricultural workers

. domestic workers

. small business employees
. independent contractors

. supervisors and managers
. public employees 3

[= NV NS

These categorical exclusions, coupled with other government practices and legislation that allow
for a disproportionate power structure to emerge in favor of employers, contribute to a systemic
denial of the right to associate.

Public Employees

ICLR has analyzed extcnsively one category of workers who fall outside the protection of the
NLRA: public employees. State legislation does provide exceptions, in some instanccs, to the
NLRA exclusion of public employees. Notth Carolina exemplifies one state in which no such
exception exists, and all public employees arc denied the right to collcctively bargain through
Gencral Statute §95-98 (NCGS 95-98).

In 2006, the Unitcd Electrical, Radio, and Machine Workers of America LLocal 150 submitted a
complaint to the ILO CFA with regard to this prohibition on public employecs. ICLR conductcd
indcpendent fact-finding and legal analysis on the issuc, and our report, “The Denial of Public

? See ILO’s Declaration on Fundamental Principlcs and Rights at Work (1998).
¥ The Haves and the Have-Nots: How American Labor Law Denies a Quarter of the Workforce Collective
Buargaining Rights, American Rights at Work, Nov 2008.
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Sector Bargaining Rights in the State of North Carolina (US). Assessment and Report™ was
submitted to the ILO as additional evidence in support of the claim. The {LO CFA concluded, as
it did in a prior decision in 1993, that “the right to bargain freely with employcrs, including the
government in its quality of employer, with respect to conditions of work of public employces
who arc not engaged in the administration of the Statc, constitutes an csscntial clement in
freedom of association.” The CFA went on to recommend the repeal of NCGS 95-98 and the
establishment of a collective bargaining framework in the public scctor in North Carolina.

The decision by the ILO CFA with regard to North Carolina’s public cmployces not only
highlights a specific occurrence of US law being incompatiblc with international norms, but
indicates a widesprcad disconnect. Thirteen other US States deny outright collective bargaining
rights to public employees, while twelve others grant the right to only some public employces.
Furthermore, the fact that North Carolina, in the face of the ILO’s decision, has done nothing to
alter the law with rcgard to public employecs based upon the ILO’s recommendation,
cxcmplifics the current lack of incorporation of intcrnational law that this sub-committee aims to
change.

The expericnce of public employees is indicative of only one of many ways in which the rights
of workers, under countless international agreements including the ICCPR, are not fully
implemented in the US.

Other Trends — Private Sector and the Lack of Effective Remedies

Classifying employecs as groups that do not fali under national legislation is only onc of many
ways in which workers are systematically denicd rights embodied by international law. For
cmployees who do come within the framework of the NLRA, advocacy groups have found
repeatedly that the law itself is inadequate in several respects in protecting workers rights.
Financial disincentives for violating labor law are minimal under the NLRA, giving employers
little reason to abidc by it. In other words, employcrs who firc, demote, or retaliate against
workers for their support of unions cannot be subjected to fincs nor will they be required to pay
compcnsatory or punitive damages. A cursory comparison reveals that such penalties do apply to
cmploycrs who violate other employment laws, providing evidence of an institutional disregard
for the right to associatc. [t is important to notc that the ICCPR not only contains the explicit
language of Article 22, but also constrains ratifying states in Article 2 "to ensurc that any person
whosc rights or freedonis as herein recognized are violated shall have an effective remedy.”

The lack of effective remedy leading to employcr misconduct has been documented with hard
evidence. Thrcats, interrogations, harassment, surveillance, and retaliation for union activity
have been found in very large percentages in unfair labor practice charge documents held by the
NLRB.’

* 344™ Report of the Committce on Freedom of Association, paragraph 995 (reiterating Case No. 1557, Complaints
Against the Government of the United States Prescnted by the American Federation of Labor and Congress of
Industrial Organisations (AFL-CIO) and the Public Services Intemational (PS), 76 (Scries B) ILO Officiat Bull,,
No. 3 at 99, 110-11 (1993)).

* Katc Bonfenbrenner, No Holds Barred: The Intensification of Employer Opposition 1o Organizing, Economic
Policy Institute, May 2009 (“finding empioyers to havc threatencd to close plants in 57% of elections, discharged
workers in 34%, and threatened 1o cut wages and benefits in 47% of clections.”).
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Undoubtedly a contributing factor to this is the NLRA’s explicit grant of interfercnce to
employers in employees’ frecdom of association. Section 8 (c) states that “The expressing of any
vicws, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or
visual form, shall not constitutc or be.evidence of an unfair labor practice under any of the
provisions of this Act [subchapter], if such cxpression contains no threat of reprisal or force or
promisc of benefit.” Interference with movements to associate by workers is thercefore
sanctioned, and the line between expression that includes threats or force and actions that do not
is indecd a fine one.

Together, the above-referenced lcgal cxclusions, inaction on the part of government enforcement
divisions, judicial interpretations, and legislative phrasing havc created a systemic frustration of
the very purpose for which workers organizations arc created, therefore interfering with the right
to organize.

Recommendations
ICLR urges the Senate to encourage the US government to take the following steps:

1. to pass legislation with more effective remedics against employer coercion, like
injunctive relief and monetary penalties. The Employee Free Choice Act embodies
many of these principlcs;

2. amend the NLRA to includec excluded groups within its parameters;

3. ratify ILO Conventions 87 and 98.

We would like to sincerely thank the subcommittce once again for holding this hearing. ICLR
looks forward to working with the subcommittee to achieve these recommendations and
uitimately ensure full compliance with U.S. trcaty obligations.

Jeannc Mirer Zaid Hydari Kate D’Adamo
jcannedacisnermirer.com zaid hydari@gmail.com kategilaborcommission.org

On behalf of ICLR
December 21, 2009

Intcrnational Commission for Labor Rights
113 University P1., 8® Floor

New York, NY 10003
www.labourcommission.org/

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00276 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.239



VerDate Nov 24 2008

}
L

269

Interpational Indian Treaty Council

Iinformation Office Administration Office
e 2 N o
N 940 16th Street, Suite 305, 456 N. Alaska Street N
/ 9 San Francisco, CA 94103-3664 Palmer, AK 99645 / 9
Telephone: (415) 641-4482 Telephone: (907) 745-4482 ,
d Fax: {415) 641-1298 Fax: (907) 745-4484 ﬂ
email to: iitc@treatycouncil.org email to: andrea@treatycouncit.org

December 14", 2009

Senate Judiciary Subcommittee on Human Rights and the Law
Senator Richard Durbin, Chairman
Via Email: Heloisa _GrisgsarJudiciary-dem.senate. gov

RE:  United States Compliance with Human Rights Treaty Obligations
Hcaring: Wednesday, December 16, 2009
Time: 10:30 a.m.
Location: Dirksen Senate Office Building Room 226

Estcemed Chairman Durbin and Members of the Subcommitiee,

Please reccive our respectful grectings. The International Indian Treaty Council (IITC) is an
organization of Indigenous Pcoples working for the Sovercignty and Self Determination of
Indigenous Peoples and the recognition and protection of Indigenous Rights, Treaties,
Traditional Culturcs and Sacred Lands. The ITC was founded on the Standing Rock Reservation
in South Dakota in 1974, and has offices in California and Alaska.

in 1977 the United Nations Economic and Social Council (ECOSOC) recognized the {ITC as the
first Indigenous Non-Governmentat Organization (NGO) with UN Consultative Status. In this
capacity, rcflecting on the experience of over 35 years of work in the interational human rights
arcna, we welcome the opportunity to address the question of the United States’ compliance with
its obligations for the implementation of international Human Rights Trcaties to which is it a
party, before the Senate Judiciary Subcommittec on Human Rights and the Law.

In this regard, the IITC respectfully calls the attention of the distinguished Senate Subcommittee
members to the following matters of concern:

A. Non-seif executing treaties

The United States rccognizes that under article V1, cl. 2, of the United States Constitution, duly
ratified Treatics become part of the “Supreme Law of the Land”, equivalent in legal stature to
enacted federal statutcs. Duly ratified Treaties arc internationally binding obligations of the
United Statcs. But becausc they are not “self executing” they arc not considered enforceable
within the United Statcs. As the Department of State explained to the Committee Against
Torture:

In United Statcs practice, provisions of a treaty may be denominated
“non-self-exceuting”, in which case thcy may not be invoked or relied upon as a
cause of action by private parties in litigation. Only thosc treaties denominated as
“sclf-executing” may be dircctly applicd or enforced by the judiciary when
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asserted by private partics in the absence of implementing legislation. This
distinction derivcs from the U.S. Supreme Court’s interpretation of article VI, cl.
2, of the Constitution. Sce Foster v. Neilson, 27 Pet. 253, 314 (1829). The
distinction is one of domestic law only: in either case, the treaty remains binding
on the United States as a mater of international law.'

The end result is that in the United States, persons and peoples have internationally recognized
human rights but cannot enforce them directly or complain domestically if they are violated. For
every recognized right, there must be a remedy. The IITC believes that for human rights to be
truly uphcld, they must be observed, respected, protected and enforced domestically as well as
internationally.

B. Individuai Complaints Procedures

Both the International Covenant on Civil and Political Rights (JICCPR) and the International
Convention on the Elimination of all Forms of Racial Discrimination (ICERD) contain optional
individual complaints procedures: the [CCPR under Optional Protocol 1; and the ICERD under
Article 14. However, both requirc affirmative State Party action, the ratification of the ICCPR
Optional Protocol or the making of a Declaration recognizing the competence of the CERD to
reccive and consider individual complaints of violations of its provisions. The US has not taken
these affirmative actions provided in the ICCPR and ICERD. Again, there is no opportunity
provided to individuals, groups or Pcoples to seck redress or remedy in the US for violations of
the human rights obligations protccted under these Treatics.

C. Compliance with Treaty Monitoring Body Recommendations

Under the provisions of every major human rights convention the State Party is required to file
Periodic Reports to the Treaty Monitoring Body detailing its compliance with provisions of the
Treaty. “Civil Society” including individuals, NGOs, organizations and Tribal governments can
also file “paralicl” or “shadow reports.” The State Party is examined on the basis of all relevant
reports at a face-to-face session between thc Committee and the State, and a series of
rccommendations are issued to the State as to necessary actions and steps to ensure better
compliance with its Treaty obligations.

The United States recently became a member of the United Nations Human Rights Council, and
for many years was a member of its predecessor, the UN Commission on Human Rights. Over
the years, the US has been critical of other State members of these bodies for their failurc to
respeet and observe their international human rights obligations. In our view, failure to
implement the recommendations of Treaty Monitoring Bodies undermines the international
human rights systcms and constitutes a failure of compliance with the Covenant or Convention
itself. These are legally binding obligations that the United States and other Statc Partics have
accepted voluntarily and multilaterally and are an essential aspect of a national and global

! Committee Against Torture, Consideration of Reports Submitted by States Parties under article 19 of the
Convention, Initial Reports of States Parties due in 1995, Addendum, United States of America, UN Doc.
CAT/C/28/add.5, 9 February 2000.
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commitment to ensure that human rights are uphcid and respected for “all members of the human
family” as affirmed by the Universal Declaration on Human Rights.

Of particular interest and concern to HTC at this time are any steps which have been or will be
undertaken by the United States in response to the Concluding Observations of the Committee on
the Elimination of Racial Discrimination: United States of America, 77th Sess., UN Doc.
CERD/C/USA/CO/6 (2008) including those recommendations which specifically address the
rights of Indigenous Peoples in paragraphs 19 and 29 as follows:

19. While noting the explanations provided by the State party with regard to the
situation of the Western Shoshonc indigenous peoplcs, considered by the
Committee under its early wamning and urgent action procedure, the Committee
strongly regrets that the State party has not followed up on the recommendations
contained in paragraphs 8 to 10 of its decision 1{68) of 2006
(CERD/C/USA/DEC/). (Article 5).

The Committee reiterates its Decision 1 (68) in its entirety, and urges the
State party to implement all the recommendations contained therein.

29. The Committec is concerned about reports relating to activities — such as
nuclear testing, toxic and dangerous waste storage, mining or logging — carried
out or planned in areas of spiritual and cultural significance to Native Americans,
and about the ncgative impact that such activities allegedly have on the enjoyment
by the affected indigenous peoples of their rights under the Convention. (Articles

S (d) (v), 5 (e) (iv) and 5 (c) (vi)).

The Committee recommends that the State party take al} appropriate
measures — in consultation with indigenous peoples concerned and their
representatives chosen in accordance with their own procedures - to
ensure that activities carried out in areas of spiritual and cultural
significance to Native Americans do not have a negative impact on the
enjoyment of their rights under the Convention.

The Committee further recommends that the State party recognise the
right of Native Americans to participate in decisions affecting them, and
consult and cooperate in good faith with the indigenous peoples concerned
before adopting and implementing any activity in areas of spiritnal and
cultural significance to Native Americans. While noting the position of the
State party with regard to the United Nations Declaration on the Rights of
Indigenous Peoples (A/RES/61/295), the Committee finally recommends
that the declaration be used as a guide to interpret the State party’s

? Commitiee on the Elimination of Racial Discrimination, Coneluding Observations of the Committee on the
Elimination of Racial Discrimination: United States of America, TTth Sess., UN Doc. CERD/C/USA/CQ/6 (2008) at
para. 19.
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obligations under the Convention relating to indigenous peoples. 3

The US, in its ratification of thc ICERD and other international Human Rights Trcaties has given
its sacred word that it will treat those within its jurisdiction in a manner consistent with the
provisions of internationally recognized human rights, and to work within the United Nations to
ensure that other States Parties act as well in accordance to those same provisions. Failure by the
US to comply with Treaty body recommendations can be used to justify a failure of compliance
by other State Partics. Non-compliance by States also undermines a core commitment required
by the Charter of the United Nations of all Member States, “to promote universal respect for, and
observance of, human rights and fundamental freedoms for all without distinction as to race, sex,
language, or religion,” by pledging "to take joint and scparate action in co-operation with the
[United Nations} Organization for thc achievement of the purposcs set forth in Article 55.4

A. The United States® Nation-to-Nation Treaty Obligations with Indigenous Peoples

The US federal government entered into and ratificd more than 400 treatics with Indian Nations
from 1778 to 1871. These Treaties recognized and affirmed a broad range of rights and
relationships including mutual recognition of sovercignty, peace and friendship, land rights, right
of transit, health, housing, education and subsistence rights (hunting, fishing and gathering)
among others. Even though Congress ended US Treaty-making with Indian Nations in 1871, the
preexisting Treaties are still in effect and contain obligations which are legally binding upon the
United States today. The US Constitution’s refcrence to Treatics as “the Supreme Law of the
Land” certainly includes and encompasses the US obligations in accordance with Treaties
entered into in good faith with the original Indigenous Nations of this land.

The US Supreme Court has confirmed the fack of good faith by the US in addressing its
Treaty obligations with Indian Nation Treaty Parties. In 1980, regarding violations of the
1868 Ft. Laramic Treaty with the “Great Sioux Nation” (Lakota, Dakota and Nakota), the
Supreme Court affirmed a statement by the Court of Claims that “a more ripe and rank casc
of dishonorable dealing will never, in all probability, be found in the history of our nation™.’
However, despite this clcar acknowledgement of wrongdoing by the US Supreme Count, the
Treaty lands which were illegally-confiscated, including the sacred Black Hills, have never
been returned. A just, fair proccss in the US to address, adjudicate and correct these and
other Treaty violations with the full participation and agrecment of a// Treaty Parties has
never, to date, bcen cstablished.

3 Committee on the Elimination of Racial Discrimination, Concluding Observations of the Committee on the
Elimination of Racial Discrimination: United States of America, TTth Sess., UN Doc. CERD/C/USA/CO/6 (2008) at
para. 29.

* United Nations Charter, Articles 55 and 56.

% United States v. Sioux Nation, 207 Ct. Cl. 234 at 241, 518 F.2d 1298 at 1302 (1975), cited in United States v.
Sioux Nation of Indians, 448 U.S. 371 at 388 (1980).
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The denial of due process has been addressed by the CERD.  In its recommendations to the US
in 2006 in responsc to a submission by thc Western Shoshone National Council et al under the
CERD’s Early Waming and Urgent Action Procedurc®, the CERD identified the process
established by the US for addressing violations of Treaties with Indigenous Nations, the Indian
Claims Commission established in 1946 and dissolved in 1978, as a denial of due process which
did not comply with contemporary human rights norms, principles and standards. The CERD
cxpressed concerns regarding the US assertion that the Western Shoshone lands had been
rightfully and validly appropriated as a result of “gradual encroachment™ and that the offer to
provide monetary compensation to the Western Shoshone, although never accepted, constituted a
final scttlement of their claims.”

Establishing a fair, transparent and fully pariicipatory process to cnsure that the mutual
obligations established undcr these Treatics are fully honored, upheld and respected is an
essential aspect of US™ compliance with its obligations under international Treaties. It is our
fervent hope and request that the process currently being undertaken by the US Senate
Subcommittce on Human Rights and the Law will take this historic opportunity to include due
consideration of the ongoing need to establish such a process with the full participation of both
Indian Nation and US Treaty Partics in accordance with international human rights norms and
standards, taking into consideration the recommendations of the UN Treaty Monitoring Bodies.

In conclusion, we offer the following recommendations for consideration by the US Senatc
Judiciary Subcommittee on Human Rights and the Law:

1. That the Congress of the United States impicment through appropriate national
legislation, the provisions of the International Covenant on Civil and Political Rights and
the Intcrnational Convention on the Elimination of all Forms of Racial Discrimination;

2. That the United States ratify the Optional Protocol 1 of the [CCPR;

That the United States make the Declaration under article 14 of the ICERD;

4. That the United States accept and implement the recommendations of Treaty Monitoring
Bodies including the 2008 recommendations to the US by the CERD.

5. That the US Senatc take steps to begin implementation of a fair and transparent process
with dircct participation by the Indian Nations which cntercd into Treaties with the
United States to address and resolve any outstanding issues relating to implementation of
thesc Treaties and the rights they affirm.

o

* CERD/C/USA/DEC/ 11 April 2006

" “The Committee is concerned by the State party's position that Western Shoshone peoples’ cgal rights to
ancestral lands have been cxtinguished through gradual encroachment, notwithstanding the fact that the Western
Shoshone peoples have reportedly continued to use and occupy the lands and their natural resources in accordance
with their traditional fand tenure patterns. The Committee further notes with concern that the State party’s position is
made on the basis of processes before the Indian Claims Commission, “which did not comply with contemporary
international human rights norms, principles and standards that govern determination of indigenous property
interests”, as stressed by the Inter-American Commission on Human Rights in the case Mary and Carrie Dann
versus United States (Case 11.140, 27 December 2002)”. Ibid para 6.
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The HTC looks forward to submitting any additional information requested by the Subcommittee
and we will be honoured to provide any other assistance we can offer in the important work you
have undertaken.

Respectfuily,

(Qfld@"—— ﬁOf‘ﬂu\_z

Andrea Carmen, Executive Director
Intcrmational {ndian Treaty Council
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BI The Jacob Blaustein Institute
for the Advancement of Human Righes

Submission from the
Jacob Blaustein Institute for the Advancement of Human Rights
of the
American Jewish Committee

“The Law of the Land: U.S. Implementation of Human Rights Treaties”

Hearing before the Subcommittee on Human Rights and the Law,
Committee on the Judiciary, United States Senate
Wednesday, December 16, 2009

The Jacob Blaustein Institute for the Advancement of Human Rights (JBI) of the
American Jewish Committee is grateful for the opportunity to submit information at this
hearing. JBI strives to narrow the gap between the promise of the Universal Declaration
of Human Rights (UDHR) and the realization of thosc rights in practice, and we welcome
this hearing organized to discuss US implcmentation of its obligations under human
rights treaties, arguably the most important aspect of the enjoyment of human rights by
all. US ratification of international human rights instruments and support for the rights
enshrined in the UDHR are notable and commendable, but the rcal test of the US
commitment to upholding and protecting human rights will be in thc effective
implemecntation of thesc instruments.

While the US has had many successes in ensuring in practice that individuals within its
jurisdiction enjoy the rights and freedoms contained in the international instruments to
which it is a state party, and thc US has presentcd extensive reports and documentation to
the treaty committces, outlining its efforts to implement the treaties, there have been
some scrious shortcomings, as identified by the trcaty monitoring bodies themselves, For
example, in ratifying the UN Convention Against Torture, the US solemnly undertook to
prevent and punish torture and cruel, inhuman, and degrading treatment. Since 2001
however, morc and more allegations of the usc of coercive intcrrogation in the context of
the ‘war on terror’ have cmerged. According to many accounts including from US
government sourccs, US intelligence and military officials employed coercive
interrogation techniques on detainces, reportedly amounting to cruel, inhuman and
degrading treatment and in somc cases torture, in brcach of its obligations under CAT. It
has been reported that the US has breached its obligations under CAT in its failure to
carry out prompt, effective and impartial investigations into the allegations of torturc
madc by a number of dctainces and former detainees, including making the findings of
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such investigations public. JBI reiterates that it encourages the US Scnate and Housc of
Representatives and the Obama Administration to establish an independent and impartial
body to investigate the scrious allegations made over the coursc of the last five years, and
make the findings public. Failure of comperent authorities to investigate, when there is
reasonablc ground to believe that an act of torture has been committed, would itself
represent failure to adherc to the US’s intcrnational obligations.

Assessing US implementation of human rights treaties has been impeded by the lack of
any oversight mcchanism to monitor US compliance with its international human rights
obligations. Such a body would help ensure that all branches of the US Government act
to uphold, protect and promote individual rights and freedoms. JBI calls on the US
Congress to cstablish a domestic mechanism mandated to monitor on a permanent basis
US compliance with intcrnational human rights obligations. While such monitoring could
be carried out by a body established under this Subcommittee of the Senate Judiciary
Committee, another possibility would be to expand the mandate of the Tom Lantos
Commission on Human Rights of the House of Represcntatives Foreign Affairs
Committee to include a monitoring function, or to crcate a new body under that
Commission or as a frcestanding body. In this regard, it is useful to study relevant
examples in other countries that have bodies such as Ombudspersons or National Human
Rights Institutions tasked with monitoring adhcrence o human rights standards and
norms. When they have the requisitc amount of independence, such bodies have proven
to be effective in monitoring, as well as ensuring, implementation of human rights
obligations.

JBI would also like to take this opportunity to commend the US on recent developments
in terms of human rights—2009 saw some significant steps forward for the US, most
notably in its joining the UN Human Rights Council, and in the signing of the
Convention on the Rights of Pcrsons with Disabilities, signaling an important
commitment to upholding the rights cnsured by that instrument. However, JBI notes with
regret that a number of eore international human rights instruments have yet to be ratified
by the US, most notably including the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) signed in 1980, and the Convention on the
Rights of the Child signed in 1995. Both these instruments have nearly universal
ratification, and the absence of the US on the list of statcs parties is noticeable and should
be quickly remedied. JBI calls on thc US Senate to ratify thc CEDAW promptly,, as a
matter of priority, and without overbroad rescrvations, understandings and declarations
which may be incompatible with the object and purpose of the treaty. Similarly, the US
should begin the process of reviewing the CRC for ratification, as well as the other core
human rights trcaties, such as the Convention on the Rights of Persons with Disabilitics.

The US has long been a world leader in promoting and protecting human rights. Fairess
and respect for cqual human rights for all are corc principles this country has promoted
worldwide. Enhanced US monitoring of its human rights obligations, and ratification of
intcrnational human rights instruments would not only advance US compliance but also
set an outstanding examplc for the rest of the world.
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The OpportunityAcenda

Written Statement for the Record
Hearing on U.S. Treaty Compliance
Senate Committee on the Judiciary

Subcoinmittee on Human Rights and the Law

Testimony of Alan Jenkins
Executive Director
The Opportunity Agenda

December 16, 2009

Thank you for the opportunity to submit our thoughts on U.S. implementation of international
trcaty obligations.

My name is Alan Jenkins. [am thc Exceutive Director of The Opportunity Agenda, a
communications, research, and policy organization with the mission of building the national will
to expand opportunity in America. The Opportunity Agenda is a national organization
hecadquartered in New York City, Over the course of the {ast four years, our organization has
conducted substantial and continuing research on Americans’ views on human rights as applied
in the United States, on the integration of human rights principles into American state court
decisions, on the challenges to opportunity and human rights in our country, and on effective
solutions for protecting the opportunity and rights of everyone in our country.

The Opportunity Agenda applauds the Subcommittee for taking this important stcp towards
promoting and applying human rights at home.

Human rights rcpresent, at once, a set of values, a system of laws and enforcement mechanisms,
and a dynamic, growing movement. They embody the values of dignity, fairness, equality, and
opportunity necessary to a just society and an empowered populace. The United States was
founded on thesc ideals; they are the cornerstone of our Declaration of Independence and Bill of
Rights, and formed thc inspiration for the abolitionist movement, women'’s suffrage, and other
building blocks of our democracy.’ Franklin Roosevelt cmphasized the importance of ensuring
the full range of civil, political, economic, and social rights in his Four Freedoms Speech to
Congress in 1941, and the Unitcd States, undcr the lcadership of Elcanor Roosevelt, played a

' COLUMBIA L.AW Sctoot., HUMAN RIGHTS INSTITUTE, STATE AND LOCAL HUMAN RIGHTS AGENCIES:
RECOMMENDATIONS FOR ADVANCING OPPORTUNITY AND EQUALITY THROUGH AN INTERNATIONAL HUMAN RIGHTS
FRAMEWORK 1 (2009), available at hitp://www law_ columbia.edu/center_program/human_rights.

www.opportunityagenda.org 1
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critical role in developing and drafting the Universal Declaration of Human Rights (“UDHR™),
the foundational human rights document.”

Human Rights and American Public Opinion

The vast majority of Americans cmbrace human rights as fully applicable to the United States
and core to our national principles. According to a national public opinion survey conducted by
The Opportunity Agenda, in partncrship with the respected polling firm of Belden, Russonello &
Stewart, an overwhelming number of Americans (80%) endorsc the notion of human rights‘3
Eight in ten Americans agrec that “we should strive to uphold human rights in the U.S. because
there are people being denied their human rights in our country.™ And, threc-quarters of the
public want the U.S. to work on making regular progress on human rights.® Only two in ten
Americans say the U.S. should move “slowly” or allow solutions to human rights problems to
“gvolve naturally.™”

In the view of most Americans, morcover, the Constitution and Bili of Rights alone do not
guarantec that human rights will be protected for everyonc. Eight in ten (81%) disagree with the
statement that because of these documents “we do not need to strive to uphold human rights here
in America”™ (61% “strongly disagrce™). Fewer than two in ten (18%) agree with the statemcent.

Although most Amcricans are not intimately familiar with specific human rights treatics, the
opinton rescarch shows that they see a range of American freedoms and protections as human
rights. For example, when asked to evaluate fifteen different proposed protections and determine
whether they should be considered human rights, large majorities “strongly” acknowledge
human rights that have to do with equality, fairness, and freedom from mistrecatment. More than
eight in ten Americans “strongly agrec” that the following are human rights that shouid be
upheld:

¢ Equal opportunities regardless of whether you arc malc or female (86% *“strongly should
be considered a human right™);

Equal opportunities regardless of race (85%);

Being treated fairly in the criminal justice system if accused of a crime (83%);

Freedom from disctimination (83%);

Freedom from torture or abusc by law cnforcement (83%); and

Equal access to quality public education (82%).

® & & o

Majorities of the public also “strongly” bclieve that a number of basic economic opportunities
and privacy protections containcd in the Universal Declaration of Human Rights should be
considercd human rights in the United States:

1d.

3 THE OPPORTUNITY AGENDA/BELDEN, RUSSONELLO & STEWART, HUMAN RIGHTS IN THE U.S.: FINDINGS FROM A
NATIONAL SURVEY 12 (2007), available at hitp://opportunityagenda.org/human_rights_report_2007.

id at 21,

* Jd. at 29.
¢ ld.

www.opportunityagenda.org 2
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e Fair pay for workers to meet the basic needs for food and housing (68%);

e Keeping personal behavior and choices private (60%).

e Equal opportunities regardless of whether you are gay or lesbian (57% “strongly should

be considered a human right™; 19% “should not be considercd a human right”).

e Living in a clean environment (68%);

*  Access to healthcare (72% “strongly should be considered a human right™);
Conversely, the American peoplc see a varicty of practices that contravene those principles as
violations of human rights. Asked what constitutes a human rights violation in the U.S.,
Amcricans overwhelmingly agree, for examplc, that racial profiling is a violation of human
rights (84% “agrec™; 70% “strongly). Americans also believe that torture of terrorism suspects
(67% agree; 43% “strongly”) and the treatment of residents of New Orleans after Hurricane
Katrina werc human rights violations (60% “agrec™; 41% “strongly™).

In sum, applying human rights in the United States is consistent not only with American valucs,
but also with American belicfs and public opinion.

The Need for Human Rights Treaty Implementation

Full implcmentation of treatics that the United States has signed and ratified is crucial to our
commitment to the rule of law, and to the Constitution’s promise that treatics are part of “the
supreme Law of the Land.™ In the case of human rights treaties, implementation is also key to
fulfilling our national values of fairness, justice, dignity, and equal opportunity. Research and
experience on the ground make clear, moreovcr, that there exist specific human rights problems
in our country that our existing laws cannot fully address, and which effective treaty
implementation could tackle effcctively.

Protection of the human right against discrimination is an example of this concern. Despitc the
progress that we’ve made as a nation, ¢cqual opportunity with respect to race remains a significant
problem in America. And in two areas in particular, health care and criminal justice, current
U.S. laws and mechanismis arc inadequate in ways that implementing human rights treatics could
address.

Racial Inequality in Health Care

The Convention Against Racial Discrimination prohibits discrimination in the provision of
health care.® Yetample rescarch at the national level, and in New York City where The
Opportunity Agenda is headquartered, demonstrates racial barriers to equal health carc access.
In New York City for cxample:

TU.S. CONST. art. VI, para. 2.
¥ See Convention on the Elimination of All Forms of Racial Discrimination, art. 1, Dec. 12,1966, 660 UN.T.S. 195
[hereinafter CERD].

www.opportunityagenda.org 3
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e Areas with high concentrations of African Americans, Latinos, and Asian Americans are
most likcly to have serious shortages of primary care physicians.’

¢ Hospital closures and downsizing have disproportionately affccted communities of color.
Two-thirds of the twelvce hospitals that closed between 1995 and 2005—each with the
approval of the New York Statc Department of Health—served predominantly people of
color. In some cases, the paticnt populations served bP, those hospitals were more than
90% African American, Latino, and Asian American.

These inequalitics reflect nationwide challenges regarding unequal opportunity in health carc
that implicate human rights laws and principles. Even after adjusting for socioeconomic
differences and other healthcare access-related factors, research finds starkly disparate treatment
based on race in cardiovascular care, cancer treatment, HIV carc, end-stage renal disease and
kidncy transplantation, pediatric carc and maternal and child health, mental health, rehabilitative
and nursing home services, and many surgical procedures. t Specifically, the following
persistent inequalitics have been found in comparing black Americans with white Americans of
simifar socio-economic, educational, insurance, and health status:

¢ Black patients with a heart attack are less likely to receive thrombolytic therapy and
bypass surgery than arc white patients. 2

e Blacks arc diagnosed at later stages of cancer progression than whites. '

¢ When being treated for HIV/AIDS, blacks are less likely to receive to anti-retroviral
therapy, prophylaxis for pncumocystic pneumonia, and protease inhibitors.

s Black non-insulin dependent diabetes patients arc more likely to be treated with insulin. '

s Blacks are less likely to be assesscd as appropriate candidates for surgery for cerebro-
vascular diseasc. '

e Black patients with end stage renal disease are less likely to receive a kidney transplant."”

Racial Inequality in the Criminal Justice System

in New York City and around the country, a growing body of rcsearch documents racial bias in
thc criminal justice systcm that implicates human rights treaties, as well as American values:

o Although New York City’s own statistics show that whitc youth are more likely to use
illegal substances—such as marijuana—than black youth, the majority of youth arrested

® THE OPPORTUNITY AGENDA, DANGEROUS AND UNLAWFUL: WHY OUR HEALTH CARE SYSTEM 1S FAILING NEW
YORK COMMUNITIES AND HOW TO FiX IT 3 (2007), availuble at http://opportunityagenda.org/dangerous_and_
'L:)nlawl"uI_rcport_why_our_heal(h__caremsyslcm_failingqnew _york_communities_and_how_fix_it.

Id.
" INSTITUTE OF MEDICINE OF THE NATIONAL ACADEMIES, UNEQUAL TREATMENT: CONFRONTING RACIAL AND
ETHNIC DISPARITIES IN HEALTHCARE 5-6 (2003).
2 VERNELLIA RANDALL, DYING WHILE BLACK: AN INDEPTH LOOK AT A CRISIS IN THE AMERICAN HEALTHCARE
iYSTEM 86 (20006).

www.opportunityagenda.org 4
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for marijuana possession are black and Latino and over 92% of those serving drug-relatcd
sentences arc black and Latino as well.'®

+ Similarly, in 2006, even though white suspects were 70% more likely than black suspects
to havc a weapon, over half of police stops involved black suspects, 29% involved
Latinos, whilc only 11% involved whites. When stopped, 45% of blacks and Latinos
were frisked compared to 29% of white suspects. '

Research has found similar patters of racial inequality in criminal justicc systems around the
country. For example, a two-year study of 13,566 officer-initiated traffic stops in a Midwestern
city revealed that minority drivers were stopped at a higher rate than whites and were also
scarched for contraband at a higher ratc than their white countcrparts, even though officers were
no more likely to find contraband on minority motorists than white motorists.” This racial
inequality in police procedures leads to inequalities in sentencing and imprisonment. in 2005,
cven though African Amcricans represcnted only 14% of drug uscrs, they constituted 33.9% of
persons arrested for a drug offense and 53% of persons sentenced to prison for a drug offense.”!
Thesc racial disparities at cach juncture of the criminal justice process have disastrous effects on
the life chances of people of color—a black male born in 2001 has a 32% chance of spending
time in prison at some point in his life, a Latino male has a {7% chance, and white male has a
6% chance.™

The Inadequacy of Current Protections

A half century of expcrience shows that our existing civil rights laws arc necessary, but not
sufficicnt, to address these problems. Discrimination in health care and in our criminal justice
system have proven particularly difficult to address through existing law, duc to a lack of
specific legislative protections or enforcement bodies, a lack of individual remedial systems
(especially in the judicial context), and a body of applicable laws that inadequately address
covert, implicit, and institutional forms of racial bias that surface in the health care and criminal
Jjustice sectors. By contrast, the Convention Against Racial Discrimination and other
international laws that the U.S. helped craft make clear that these sectors and situations are
covered, and that discrimination in practice, as well as in policy, must be addressed through
concrete remedies.” In Connecticut, the statc recently passed legislation declaring that “[c]qual
enjoyment of the highest attainablc standard of hcalth is a human right and a priority for the

' URBAN JUSTICE CENTER, RACE REALITIES IN NEW YORK CITY 56, 105, 61 (2007), available ar
tloup://www.urbanjustice,org/pdf/publications/racerealities.pdtﬁ

Id. at 57.
** THE SENTENCING PROJECT, REDUCING RACIAL DISPARITY N THE CRIMINAL JUSTICE SYSTEM: A MANUAL FOR
PRACTITIONERS AND POLICYMAKERS 2 {2008), available at hitp://www.sentencingproject.org/doc/publications/
rd_reducingracialdisparity.pdf.
** Marc Mauer, Executive Director, The Sentencing Project, Testimony Prepared for the House Judiciary
Subcommitlee on Crime, Terrorism, and Homeland Security 3-4 (October 29, 2009), available at
hup://www sentencingproject.org/doc/publications/rd_mmhousetestimonyonRD.pdf.
22 THE SENTENCING PROJECT, supra fn 20, at 2.
2 See, e.g., Alan Jenkins & Sabrineh Ardaian, Positive Health: the Human Right to Health Carc Under the New
York State Constitution, 35 Fordhm Urb. L. J. 479, 520 (2008).

www.opportunityagenda.org 5
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state”?! and establishing a state-wide commission to investigate and address barriers to health

based on race and ethnicity.

Bias in health care and criminal justice, then, are two of several arcas in which the integration of
cxisting treaties into our domestic laws will advance American values and priorities as well as
American constitutional principles that are, as yet, unfulfilled.

Recommendations

To advance Amcrican values and interests more cffectively through the implementation of

human rights treaties, we recommend the development of more effective federal approaches to
. . . . . 2 .

human rights monitering and implementation.” Specifically:

¢ To Ensurc Accurate Monitoring of Human Rights Compliance, Congrcss create a human
rights monitoring body that would be established and supported by the government, but
would operate as an independent, nonpartisan entity. This new body would provide
expertise and oversight to ensure human rights progress in the United States. Congress
could create legislation to establish such a body by restructuring and strengthening the
existing U.S. Commission on Civil Rights, and converting it into an effcctive U.S.
Commission on Civil and Human Rights. The Commission should be empowered to:
issue reports and recommendations to the executive branch and Congress; contributc to
the reports the United States submits to international bodics; develop programs for
teaching and training on human rights issues; and conduct investigations and hcarings
into human rights complaints.

¢ To Ensure Adequatc Implementation of Human Rights Protections, An Interagency
Working Group on Human Rights should be reconstituted and revitalized, which will
serve as a coordinating body among federal agencies and departments for the promotion
and respect of human rights and the implementation of human rights obligations in U.S.
domestic policy. Such a working group was created by Executive Order 13107 issued by
President Bill Clinton on Human Rights Day in December 1998, but it was effectively
disbanded during the administration of President George W. Bush. While it was
nominally replaced by a new policy coordination committee, the program of action laid
out in the Executive Order was never implemented. The President should issue a new
Exccutive Order modeled on E.O. 13107, but containing an expanded list of relevant
agencics as well as other refinements to ensure the success of the new Working Group.
The Interagency Working Group on Human Rights shouid become an effective focal
point for implementing human rights domestically. With high-level lcadership from
Congress and the Exccutive Branch, the Working Group should play a proactive role,
crossing the domestic-intcrnational divide by cnsuring that U.S. international human

** An Act Establishing 2 Commission on Health Equity, CONN. PUB. ACT. N, 08-171, § 1 (2008), available at
http://opportunityagenda.org/connecticut_act_establishing_commission_health_equity_2008.

 For more information on these (and additiona ) recommendations to support domestic human rights, see
AMERICAN CONSTITUTION SOCIFTY FOR LAW AND POLICY, HUMAN RIGHTS AT HOME: A DOMESTIC POLICY
BLUEPRINT FOR THE NEW ADMINISTRATION (2008), available at http://www.acslaw.org/files/C%20Powell%20
Blueprint. pdf.

www.opportunityagenda.org 6
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rights responsibilities are implemented and coordinated among all relevant executive
branch agencies and departments.

Thank you again for the opportunity to submit our comments.”® The staff of The Opportunity
\genda, along with several of our colleague public interest organizations, are available to answer
juestions, offer additional research, or to provide such additional assistance as may be uscful to
rour efforts to domestically implement our human rights obligations.

¢ In terms of immediate action, The Opportunity Agenda also recommends that the U.S. adhere to the judgment of
he Intemational Court of Justice in Avena and Other Mexican Nationals, which established that the United

states had violated the consular rights of certain Mexican nationals on death row, and directed U.S. courts
o review thcir convictions and sentences to determine if they were prejudiced by the violations. Avena
ind Other Mexican Nationals (Mex v. U.5.) 2004 1.C.). 128 (Mar. 31).

www.opportunityagenda.org 7
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Federal to Local Implementation of Human Rights
Treaties

Report to the Honorabie Senator Richard Durkin and the Subcommitiee on Human
Rights and tha Law

Introduction:

The purpose of this document is to provide background and recommendations relating to how the
federal government can collaborate with local and state government to implement human rights
treaties, particularly the International Convention for the Elimination of all forms of Racial

Discrimination (ICERD).

On the level of local government, there appears to be minimal compliance or recogniton of
international human rights teeaves to which the United States is a signatory. Not is there much
collaboration between federal and local governments to facilitatce local compliance with such treaties. [t
may be argued that, consistent with a general lack of coordination between federal/local governments
and a history of deferring responsibility berween the levels of government, local governments consider
international treaties and related affairs to be outside of their purview, and consequently that they are
not accountable for any obligations the United States has assumed on the world stage.

Despite that, many local municipalities across the country are attempting to incorporate humnan rights
teeaties into their local laws and governmental policies through the creation of human rights councils

and human rights commissions. Chicago, for instance, has a regulated governmental deparument, The
Chicago Commission for Human Relations, whose function is to document, monitor and investigate

human rights abuses and disctimination cases.

However, the challenge that many of these regulated governmental departments typically experience in
their attempt o interpret aad implement human rights treaties is three-fold:

- Insufficient fiunding to carry out its full mandate of documentation, monitoting and investigation

- Insufficient monitoring of the full specirum of rights covered in any given international treaty. Many
local governments create regulations that focus primarily on civil and political rights, with litde
attention paid to economic and social tights. This often means that some of the most egregious
violations of citizens’ rights go on unabated.

- Tosufficient authority to monitor governmental astors who commit rights violations. For instance,
Chicago Commission on Human Relations carries out the mandate of one of its regulatory
ordinance — Chicago Human Rights Ordinance — in such a way that is primarily targeted at non-
governmental actors who discriminate againse Chicago residents, cither in housing, employment
or in general business practices’. The Commission has no specified authority to monitor or
investigate governmental actors or governmental poiicies that have been documented to
discriminate against individuals or groups. And while Chicago does have an Inspector General's
Office whose purpose is to monitor and investigate governmental discrimination and
corruption, its authority is tenuous and limited, at best. Furthermore, there is no mechanism in
place that allows for the collaboration between the Commission on Human Relations and the

} Jewish Council on Urban Affairs, ICERD Implementation Coalitioa Report. Fnvironmental §can of the City, Connty and State's
Floman Rights } s and Non-Goreriment Organizations. Chicago, 1.2 2009, p. 16,
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Inspector General’s Office in order to ensure full monitoring and investigation of governmental
and non-governmental violators of citizens’ rights.

inited States Obligations to Eliminate Racial Discrimination {under
ICERD)

Under Article 2, ICERD calls upon state parties to review national and local policies that have the effect,
in addition to the purpose, of creating or perpetuating racial discriminadon, It also requires state parties
to end racial discrimination.” Accordingly, under ICERD racial discrimination is perpetrated when ic
fails to ensure that all public authorities and public institutions, national and local act in conformity with
its obligations under ICERD.”

Article 5 of ICERD calls on state partics to prohibit and eliminate racial discrimination with tespect
(though not exclusively) to a list of enumcrated areas including justice, civil and political rights, housing,
health carc and training.

Background on the reporis

The Committee on the Elimination of Racial Discrimination (CERD), which is the body of human
rights experts entrusted with the responsibility of reporting on implementation of ICERD, conducts
routine investigations and enquiries into the status of cach member states’ compliance with the treaty.
The investigations are based on state and non-government-organization reports on racial diserimination
in their country. In preparation for the United States” 2008 report to CERD on its compliance with
ICERD, the Jewish Council on Utban Affairs JCUA) worked in coalition with a number of Chicago-
based human rights organizations to develop a “shadow” report on Chicago’s compliance with ICERD
(herein Chicago Shadow Report). In February 2008, CERD released its concluding observations
(Concluding Observations) on the United States” compliance with its obligations under ICERD.

Racial Discrimination in Chicago

Both the Chicago Shadow Report and CERD identified government policies that perpetuate racial
discrimination in violation of ICERD in a range of areas including housing, education, employment,
health, and law enforcement. The Chicago Shadow Report in particular identified widespread racial
disctimination that is a result of government policies in the Chicago area. In patticular, the following
problematic areas were identified:

»  Housing: racial, cthnic and national minoritics, especially Latino and African American
persons, are disproportionately concentrated in poor residential areas characterized by sub-
standard housing condidons, limited employment opportunities, inadequate access to health
care facilitics, under-resourced schools and high exposure to ctime and violence.* The Chicago
Shadow Report found a strong causal celadonship between Chicago’s housing policies and these
patterns of racial disctimination. In particular, the Chicago Housing Authority’s Plan for
Transformation has seen to the demolition of existing affordable housing in favor of mixed
income developments however there has been no significant redevelopment of the low-density
mixed income units as promised under the Plan.> Furthermore, under the Transformation Plan
there will be substantially fewer affordable housing units built than the number demolished, and
the ensuing homelessness disproportionately affects persons from racial and ethnic minorities.

« Education: Chicago’s achievement gap berween minoritics in poorer neighborhoods and the

2 Chicage Shadow Report (2007), p
VICERD, Article 2, at iz,
+ CERD Concluding Observations (2008) p 4.

3 Chicago Shadow Report (2007), p 10.

6 Nathalic P 1 oorbees Center for Neighborbood C ity I , Undversity of Ulinois, "CH.A Plan for Transformation Year 11:
Stll we Ask: What aboii the Peaple?” 2009. X
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rest of the population continues to grow. Schools in minority neighborhoods have less access
to honors and Advanced Placement classes. The Chicago Public School system’s Renaissance
2010 Plan, whose mission was to close 60 public schools (predominantly in low-income
communities mainly populated by ethnic minorities) to create smaller, elite contract or charter
schools has served to serip communities of critical communal spaces.” Traditionatly, public
schools are governed by elected parent-majority local school councils (LSCs}), however the new
model centralizes decision making power, undermining community and parent involvement.

e Health: CERD noted that a disproportionately large number of persons belonging to racial,
ethnic and national minorites still remain without health insurance and face numerous obstacles
to access 1o adequate health care, educadon and services.”

e Criminal Justice: Long observed patterns of police abuse and lack of accountability continue
unabated with disproportionate impact in minority communities.” Sharp disparities in service
and inadequate efforts to establish better community reladons reinforce the distressing reality of
uncqual treatment in those communities.”” Further, the racial breakdown of defendants facing
the death penalty indicates that the vast majotity (over 70%) are African American.' CERD
noted the disproportionate number of persons belonging to racial, cthnic or national minorities
in the prison populations.

o Poverty and workers rights: Workers belonging to racial, ethnic and national minorities, in
particular undocumented migrant wockers, continue (o face discriminatory treatment and abuse
in the workplace, and “to be disproportionately represented in occupations characterized by
long working hours, low wages, and unsafe or dangerous conditions of work.” CERD noted
that the recent US Supreme Court decisions have further eroded the ability “of workers
belonging to racial, ethmc and national minoritics to obtain legal protection and redress in cases
of discriminatory treatment at the workplace, unpaid or withheld wages, or work-related injury
ot illnesses”."” Finally, wage disparities in Illinois exist along racial and cthaic lines. In
particular, African American males carn 72 cents on the dollac of full time, yeae-round white
non-Hispanic males and for every dollar a white non-Hispanic woman eatns, an African woman
earned 90 cents and an Hispanic woman earns 60 cents.””

Recommendations for Local and State ICERD Compliance

The Chicago Shadow Report contains a number of key policy recommendations directed at Chicago
local government that we consider to be necessary to ensure compliance with ICERD. Most of these
recommendations ate echoed in CERD’s recommendations in its Concluding Observations of the
United States.

e With respece to housing, the Chicago Shadow Report recommends the Chicago focal
government make greacer investments in the development of more affordable housing
and homelessness prevention, and that the demolition of existing affordable housing units
be ceased until the housing plan is properly investigated. The Chicago Shadow Report
further recommends that the local government incteases the amount of affordable
housing units available, creates affordable housing guidelines at levels determined by the

7 Chicago Shadow Report (2007), p 17.

% CERD Concluding Observations (2008), p 11-12.

* CERD Concluding Observations (2008}, p &,

W Chicagn Shadom Report (2007), p 19.

Y Chicago Shadow Report (2007), p21-2.

2 CERD concluding Observadons (2008), p9.

LS. Census Burcaw, American Community Survey 2006. caleulation conducted by Mid-America Institure on

Poverty of Heardand Alliance, cited in Jewish Council on Urban Affairs, Chicago Submrssion to Committes overseeing ICERD —
Shadow Repart (2007), p 6-7.
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neighborhood family median income so that housing is mote accessible. This is reflected
in CERD’s recommendations, which call for an increase in support and resources for
public housing outside poor, racially segregated areas, and an increase in accessibility for
Section 8 Housing Choice Voucher program.

®  With respect to education, the Chicago Shadow Report recommends that the local government
implements a moratotium on all school closings under the Renaissance 2010 plan until further
evaluation of the cffects can be completed, redistribution of funds to the most disadvantaged
students in the city and greater investment in the Local School Councils in undetprivileged
areas. CERD recommends that the United States government identifies the underlying causes
of de facto segregation and racial inequality and to promote policies that encourage
reintegration, which would be a part of the further evaluation of the Renaissance Plan and the
state of education in Chicago."

e With respect to health, the Chicago Shadow Report recommends that Cook County
Health Clinics be reinstituted, to increase access to care measures for preventable diseases,
and to increase health education in underprivileged and under-resourced areas." This is
consistent with CEERD’s recommendations, which recommends the United States
government addresses “the persistent health disparities affecting persons belonging to
racial, ethnic and national minorities, in particular by eliminating the obstacles that
currently prevent or limit their access to adequate health care, such as lack of health
insurance, unequal distribution of health cate tesources, persistent racial discrimination in
the provision of health care and poor quality of public health care services.”'

e With respect to criminal justice, the Chicago Shadow Report recornmends that measures
arc put in place to prevent and discipline police brutality, including greater-follow up of
complaints and whiste-blower immunity. This reflects CERD recommendations that
parties states take steps to eliminate police brutality and excessive use of force against
racial, ethnic or national minorities, including undocumented migrants by establishing
adequate systems for monitoring police abuses and developing further requests for
independent reporting and investigations and to prosecute and appropriately punish

® Further, the Chicago Shadow Repott promotes greater openness in the process of sceking
death penalties and the Chicago local government work to reduce arbitrariness of the
application of capital punishment.H This echoes CERD’s calls for further studies to
determine the nature and scope of the problem of structural racial discrimination
perpetuated by law enforcers through to the judiciary and the implementation of national
strategies to address this structural racial discrimination.

*  With respect to employment and poverty, the Chicago Shadow Report recommends an
increase in public benefits programs to alleviate poverty, and to assist with asset building
and child care services to enable greater employment and wealth building.” CERD’s
recommendation that the State pacty take all appropriate measures to combat de facto
discrimination in the workplace and ensure the equal and effective enjoyment by persons

W4 CERD Concluding Observations (2008), p 4

15 Chicago Shadom Report (2007)p 15.
& CERD Concluding Observations (2008). p 11

17 Chicago Shadon Report (2007),p 23.

18 Cp:RD Concluding Observations (2008), p 8
' Chicago Shadow Report (2007) p6-7
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belonging to racial, ethnic and natonal minorities of their rights under article 5 (e) of the
Conventon.

Recommendations for Federal Government Assistance with Local and
Btate {CERD Compliance

e  For the Federal Government to effectively implement CERD’s recommendations, JCUA
recommend that the government provide educational opportunities for local and state
government departments to better understand of: human rights definition of “racial
discrimination,” federal/state/local obligations to treaties, and the full spectrum of rights
fulfillment.

¢ CERD recommends the establishment of an independent national human rights
institution.™ On the local level, the Chicago Commission on Human Relations (CCHR),
which serves to monitor and investigate human rights violations, has the capacity to
satisfy this recommendation. However, due to a lack of resources its activities are limited
to responding to discrimination complains and does not fully execcise its monitoring and
invesdgadon mandate. We recommend an increase in the CCHR’s budget so that this
body can be more effective and proactive — for example, it may increase education
programs to prevent discrimination, make recommendations to the mayor and the city
council, conduct research and file its own discriminadon complains racher than having its
wraditional reactive role.™

¢ JCUA recommends that the federal government assist Chicago in the development of 2
collaborative relatonship between the Commission on Human Relations and the Inspector
General’s office to ensure comprehensive monitoring and investigation of both non-state and
state violators of human rights.

e CERD recommends that the State party take effective measures —~ including the
enactment of legislation, such as the proposed Civil Rights Act of 2008 — to ensure the
tight of workers belonging to racial, ethnic and national minonties, including
undocumented migrant workers, to obtain effective protection and remedies in case of
violation of theic human rights by theic employer.”

e More broadly, we recommend economic incentives to local and state governments to
encourage comprehensive monitoring and investigation of state and non-state violators of

rights.

20 CiRD Concluding Observations (2008), p3.
2 JCUA CERD Fellowship: Environmental Scan, (2009}, p 16.
2 CERIY Concluding Observations (2008),p 12

VerDate Nov 24 2008  12:34 Aug 24, 2010 Jkt 057909 PO 00000 Frm 00296 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.259



VerDate Nov 24 2008

289

Testimony to the Senate Judiciary Subcommittee
on Human Rights & the Law:
The Law of the Land.: U.S. Implementation of Human Rights Treaties

Douglas A. Johnson, Executive Director
Center for Victims of Torture
Minneapolis, Minnesota
December 16, 2009
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Testimony to Senate Judiciary Subcommittee on Human Rights & the Law
The Law of the Land: U.S. Implementation of Human Rights Treaties
Douglas A. Johnson, Executive Director
Center for Victims of Torture
Minneapolis, Minnesota
December 16, 2009

Thank you for the opportunity to submit tcstimony to the Subcommittee about our lcgal
obligation and the public policy imperative to fully implement the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.'

1 applaud Senator Durbin for holding the first hearing on U.S. implementation of its
human nghts treaty obligations. By creating an opportunity for witnesscs to persuade his
colleagues and their constituents that these treaties are practical and effective steps
toward creating a morc stablc and predictable world, Senator Durbin is demonstrating
true leadership and vision.

Though they often bear unwieldy, incomprchensibly long names, treaties arc simply a
means to an end. In an interconnected world, they form one piece of a larger strategy for
rcducing risk and creating a more manageable global community.

U.S. support for the Convention against Torturc (CAT) has a rich bipartisan history.
Following negotiations by the Reagan Administration, Deputy Secretary of State John C.
Whitchead signed the treaty in 1988. In onc of the shortest international treaty
ratifications in U.S. history, in 1990, President George H. W. Bush successfully
persuadced the Scnatc to ratify the CAT. In 1994, President Clinton developed the
framcwork for legislation to implement the CAT.

In this context, history should classify the consciously planned and implemented policy
of using torturc and cruelty in the U.S. anti-terrorism campaign following September 11,
2001, as an anomaly—an uncharacteristic break with long-standing American
commitments. The values cmbodied in the CAT are indeed Amcrican values.

Today’s hearing is an opportunity to emphasize the U.S.” historical commitment to
supporting the intcrnational ban on torture and cruelty and scrutinize our recent record in
preventing torture and upholding the law when statutes banning torture and cruelty are
violated. In so doing, 1 will call attention to gaps that remain in fulfilling our pledge to
implement the CAT.

To draw attention to an area of implementation that has met with more succcss, 1 will
discuss the U.S.” strong rccord in allocating resources to heal torture survivors around the
world. Lastly, [ will urge a reinvigorated effort, using innovativc tactics and sound
strategy coupled with U.S. leadcrship, to prevent torture around the world.

! The CAT entered into force on June 26, 1987. There are 76 signatories and 146 parties.
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Fortuitously, this hearing coincides with the December 4 introduction of the Torture
Victims Relief Act (S. 2839)? in the Senate. The legislation reauthorizes a comprchensive
U.S. program to address the rehabilitation needs of torture victims. We are grateful to
Senators Klobuchar, Graham and Franken for their lcadership in introducing this
legislation. To strengthen U.S. support for the torture rehabilitation movement around the
world, Congress and the Administration should adopt a unified approach and increase our
investment in proven methods for helping survivors rebuild their lives.

THE CENTER FOR VICTIMS OF TORTURE

Founded in Minnesota® in 1985, CVT was the first organized program of care and
rehabilitation for torture survivors in the U.S. and one of the very first in the world. We
approach our 25™ anniversary with tremendous pride in the number of lives we have
touched. To date, we have healed the wounds of torture on more than 18,000 individuals
from 67 countries, persons living in this country and abroad.

We provide direct and comprchensive treatment to victims of government sponsored
torture and undertake research on cffective treatment methods. Moreover, we providc
professional training and technical assistance 1o over 50 centers throughout the world,
from US programs to Kosovo to Pakistan to Peru and Guatemala. Through public
education campaigns, public policy initiatives and cooperative efforts with national and
international human right organizations, we contribute to the prevention and ultimate
elimination of torture.

Last ycar, our centers in Liberia, Sierra Leone and the Democratic Republic of Congo
extended care to 1,900 individuals. Today, CVT operates rehabilitation centers in Sierra
Leone, the Democratic Republic of the Congo and Jordan. Next year, our overseas
treatment programs will expand to Uganda, Zimbabwe and Syria.*

In the 1980s, creating a torture treatment center in the U.S. was an untested and
somewhat unusual proposal. Former Minnesota Governor Rudy Perpich boldly advanced
this idea. After being lobbied by his son, an Amnesty International volunteer, to identify
a means to advance human rights, Governor Perpich assembled a list of ideas for how he
might affect human rights promotion.

2 The legislation has been referred to the Committee on Foreign Relations.

* Minnesota is home to approximately 30,000 to 40,000 torture survivors. in 2008, CVT provided care for
243 clients in the Twin Cities. Approximately 60 percent of our clients are seeking asylum; 20 percent are
refugees. The majority of our clients {85 percent} are from Africa. On average, clients had two other
family members killed or disappeared and two members of her/his family imprisoned and tortured. The
average length of longest detention and torture for new clients was 293 days.

* The State Department’s Bureau of Population, Refugees and Migration granted CVT support for treating
iraqi refugees in Syria. The Counseling Services Unit in Harare, Zimbabwe awarded CVT funding via USAID
to provide direct services through two CVT clinicians, self care training for providers and community level
training to build networks of support. The International Criminai Court Trust Fund for Victims awarded
CVT funding for a clinician to provide services and training in Gulu, Uganda.
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In selecting the creation of a treatment center for torture survivors, the Governor chosc
the most ambitious proposal on the list. The Governor and his staff quickly learned that
Minnesotans had to be educated on why a torture treatment center was needed in the U.S.
and, more specifically, in Minnesota. The challenge to improve public understanding
continucs today.

As government officials and the public develop a decper understanding of why the U.S.
has chosen to invest in treating torturc survivors, U.S. interest in supporting robust and
cxpansivc torture treatment services—both on our shores and in overscas refugec camps,
urban centers and villages—becomes clear. Equipping survivors with tools for rebuilding
their shattered lives allows for the re-emergence of civil society leadership targeted by
repressive regimes. This incontrovertible connection renders resources channcled to
torture rehabilitation centers a strategic investment in a more just and stable world.

CULTURES OF FEAR

Torture persists across the globe. Amnesty International reported evidence of torture and
ill-trcatment perpetrated by state agents in morc than 150 countries.” We are often asked
why states continue to use torture. The answer is straight-forward: It is an incredibly
effective weapon for shaping cultures through fear and repressing rights. Torture is
wielded to destroy lcaders and maintain complete control over free speech and actions. In
the face of this terror, familics and communities become too frightened to engage in
public life; a profound lack of trust in public institutions, the police, and the courts takes
root. When generations are raised belicving that social activism and reform result in
arrest and torture, few are willing to speak out.

Torture succecds in instilling tcrror across broad swaths of societies. One senior Turkish
human rights official noted that in a country of 60 million people, only I million were
involved in any type of civic engagement—including management of the mosques. “The
reason is fear,” the Turkish official observed. “We have learned to be fearful, and we
have withdrawn from public life.”

According to CVT research, almost 70 percent of our clients lived in hiding or
underground at some point. Eighty percent reported that thcy had either lost their
job/right to education or were unable to find work due to persecution, and 98 percent
reported a loss of sociocconomic status duc to persccution and/or exile.

While the physical and psychological wounds of torture are profound, we know that
people can heal, rebuild their lives and again contribute to their communities.

* “Take a Step to Stamp Out Torture”, Amnesty international, {October 18, 2000). in surveying its research
files on 195 countries and territories from 1997 to mid-2000, Amnesty International found in more than
70 “torture or ill-treatment by state officials was widespread and in over 80 countries people reportedly
died as a result.”
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U.S. RECORD ON TORTURE

As T outlined above, historically, U.S. Presidential leadership—-from the Reagan
Administration to the George H.W. Bush and Clinton Administrations—shared a
harmonized record of U.S. support for the CAT. Later deviations from our obligations
should not eclipse the bipartisan support that led to CAT’s adoption and implementation
by the U.S.

When the nation’s attention became gripped by counterterrorism concerns, the
obligations to which we committed oursclves in decades past may have faded into the
background of our leaders’ consciousness. All the same, the duties to which we pledged
oursclves did not vanish. Departure from thesc obligations—during moments of supposed
convenience—is not permitted. Analysis of the precise nature of our duties under the
CAT and how U.S. government policics and practices failed to conform to those
responsibilities is required.

In transmitting the CAT to the Scnate for ratification on May 20, 1988, President Reagan
stated:

The United States participated actively and effectively in the negotiation
of the Convention. It marks a significant step in the development during
this century of international measures against torture and other inhuman
trcatment or punishment. Ratification of the Convention by the United
States will clearly express United States opposition to torture, an abhorrent
practice unfortunately still prevalent in the world today.

The prohibition on torture and cruelty in Article 2 of the CAT could not be more rigid.
There arc no cxceptions. Article 2 reads:

1. Each State Party shall take effective legislative, administrative, judicial
or other measures to prevent acts of torture in any territory under its
Jjurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a
threat or war, internal political instability or any other public emergency,
may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not be
invoked as a justification of torture.

Addressing the U.S. record on torture in recent years is a challenging task. Though the
U.S. has, through the Torrure Victims Relief Act and other programs, provided healing to
victims worldwide, the legacy of U.S. counterterrorism tactics has muddied America’s
once unified opposition to torturc and cruclty.

The U.S. government adopted, in secret, an iilegal intelligence gathering program
predicated on the use of torture and cruelty. The U.S. government cstablished secret
prisons and cngaged in extraordinary rendition. The impartial International Committee of
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the Red Cross, charged with monitoring conditions of detention and treatment,
documented evidence of U.S. torture while being excluded from the secretive prisons.

The results, as we have expericnced, were costly. Our actions damaged relationships with
closc allics. Our standing with world leaders and with citizens of strategically important
nations plummeted. Furthermore, allcgations of abuse have demonstrably complicated
the prosecution of admitted terrorists. In January, the Bush Administration military
commissions official responsible for deciding whether Guantanamo Bay detainees should
stand trial, Susan J. Crawford, publicly divulged her staggering conclusion about detainec
Mohammed al-Qahtani. Ms. Crawford statcd: “We tortured Qahtani. ... His treatiment met
the legal definition of torture. And that's why I did not refer the case” for prosecution.

The U.S. government openly violated its intcrnational legal obligations. In so doing, we
set a dangerous precedent not only on the issuc of torture, but for the broader notion that
those duties are optional. U.S. government policies and practices weakened international
human rights instruments designed to end torture (the CAT and the Geneva
Convcentions). Flagrant disregard for treatics and conventions that we ratified has
profound implications for the global community’s efforts to secure support for
international norms, By flouting these obligations, we also delivered an implicit message
that torture, oncc scen as the tool of despotic regimes, could be shaped to look like a
legitimate component of a democratic government’s national defense.

On January 22 of this year, the U.S. turned a page. President Obama signed an Executive
Order banning torture and cruelty.® We took a step away from the brutal tactics that had
marked our nation’s counterterrorism practiees over the previous cight years. CVT
worked with allicd organizations to build broad-based support for an Executive Order.
We invited the National Religious Campaign Against Torturc and Evangelicals for
Human Rights to join an ultimately successful campaign to secure the directive. More
than 200 senior leaders endorsed this effort, including three former Sccretarics of
Defense; three former National Security Advisors; three former Secretaries of Defense;
and four former members of the Joint Chicfs of Staff.” Wc are grateful for President
Obama’s leadership and the new era he ushered in.

Nevertheless, important work remains to be done. Our national consensus against torture
has been eroded. In a climate of extremc fear and deep anxiety about our national
security, the nccd for, efficacy of and moral justifications for torturc and cruclty werc
distorted. Many Americans have been led to believe that we must abide by torture and
cruclty to keep our familics safc.

The U.S. government, in agreeing to the CAT, committed itsclf to the obligations
contained therein. If we fail to meet these clearly defined duties, we must hold oursclves
accountablc. Efforts to establish accountability mechanisms for U.S. agents’ use of
torture have been unsuccessful. Accountability has been inaccurately framed as a divisive

© Entitled “Ensuring Lawful Interrogations”, available at

http://www.whitehouse.gov/the_press_office/Ensuring_Lawful_interrogations.
" For the complete list of signatories, please see http://www.campaigntobantorture.org/.

W
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partisan battle. From the perspective of those who provide care to torture survivors, this is
not a political question. We scc both the compelling public policy reasons—ending
impunity is a powcrful deterrent—as well as the profound, far-reaching effects on the
lives of our clients.

Most of our clients suffered at the hands of forcign governments for whom there will
never be accountability. The state actors who violated their inherent human dignity were
unconstrained by fear of punishment. Most of our clicnts’ perpctrators, years and decades
later, can walk down the street in their country without fear that justice will catch up with
them.

On October 6, 2009, this Subcommittec held a hearing entitled, “No Safe Haven:
Accountability for Human Rights Violators, Part IT" as part of an initiative to intensify
U.S. government efforts to hold human rights violators accountable. In my writtcn
testimony, | discussed at length how preventing human rights abuscrs from entering the
U.S., removing those who unlawfully enter and holding accountable those we can
prosecute in the U.S. go hand-in-hand with our healing efforts.

Qur clients ask, “What s the point of even telling my story if that person will not come to
Jjustice? Nothing’s going to happen to them. Why should | relive it all?” Or say, “He's
still walking around. He still has his job. I'm left to feel bad about it for the rest of my
life.”

Whenever laws banning torturc are upheld, a message is transmitted to repressive
governments and victims seeking an end to impunity wherever it exists. Leaders and
ordinary citizens lcarn that, in some places, those who violate human rights arc held
responsible.

Any crack in the culture of impunity can bring victims tremendous strength. One CVT
client told us about her reaction when she leamed of the arrest in Atlanta of an Ethiopian
man accused of murder and torture during a dictatorship in the 1970s. Despite the fact
that this man was not her perpctrator, she felt empowered, remarking, “Now [ know what
to do should I come across the man who raped me.”

For additional discussion of how cfforts to hold perpetrators of human rights abuscs
impact the survivors whom we treat, [ refer you to the testimony I formerly submitted to
the Subcommittee.

The U.S. government has not, to date, conducted a thorough investigation into sound
evidence of torture and cruelty as requircd by the CAT. Article 12 of the CAT statcs:

Each State Party shall ensurc that its competent authorities proceed to a
prompt and impartial investigation, wherever there is rcasonable ground to
believe that an act of torture has been committee in any territory under its
Jurisdiction.
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It is, the as yet unmet, lcgal and moral obligation of the U.S. to fully investigate credible
allegations of abuse. Attorncy General Holder’s appointment in August of a prosecutor to
launch a narrow investigation into violations of U.S. anti-torturc laws during
interrogation of terrorist suspects was a small step towards deterrence of future crimes.

The scope of the investigation should be broadened. Irrespective of the identify of the
perpetrator, when credible evidence of violations of the CAT surfaces, the allegations
must be investigated. The International Committec of the Red Cross classified U.S.
treatment of some dctainees as torture. Reconciling the U.S.” lack of investigation with
this disquieting truth is not possible legally or morally.

CVT has called for an independent, non-partisan investigation into U.S. use of torturc and
cruelty. Asscssing how serious errors in judgment became U.S. policy will better position
us, in the future, to firmly avoid this ignoble path.

REHABILITATION

As we grapple with the consequences of these policies and continue to seek a path to
accountability for torture, this moment also presents an opportunity to address other

unmect obligations under thc CAT. Onc way to begin recommitting oursclves to these
duties is by addressing the rchabilitation needs of torturc survivors around the world.

Article 14 of the CAT carves out a right to health care for survivors. ® The treatment and
rights of torture victims are also addressed in scveral other international instruments,
including the Rome Statute of the International Criminal Court. Article 14 of CAT reads:

1. Each State Party shall ensure in its legal system that the victim of an act
of torture obtains redress and has an enforceable right to fair and adcquate
compensation including the means for as full rehabilitation as possible. In
the event of the death of the victim as a result of an act of torture, his
dependents shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other person
to compensation which may ¢xist undcr national law.

Contributions from the U.N. Voluntary Fund for Victims of Torture, the Torture Victims
Relief Act, the European Union and other national contributions are insufficient to meet
the treatment needs of the growing number of survivors. To fulfill our obligations under
Article 14, we must expand our investment in rehabilitation.

® For a fuller discussion of this right, see the chapter As Full Rehabilitation as Possible: Torture Survivors
and the Right to Care, Steven H. Miles and Douglas A, Johnson, pp. 213-223, in Realizing the Right to
Health, Andrew Clapham and Mary Robinson, Claire Mahon and Scott Jerbi, Swiss Human Rights Book Vol.
3, (2009).
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The U.S. government is a key supporter of torture survivor rchabilitation programs
domestically and internationally through funding provided by the Office of Refugee
Resettlement (ORR) and USAID, as wcll as contributions to the U.N. Voluntary Fund for
Victims of Torture.

The Torture Victims Relief Act (TVRA) authorizes ORR to fund U.S.-based treatment
programs for survivors of politically motivated torture. Currently, there are 27 federally
funded treatment programs.” These ccnters bridge the gap between survivors and their
communities by providing culturally sensitive and holistic healing services.

To leverage limited dollars and reach more survivors, many trcatment centers train health
care, education and social scrvice providers to care for torture victiins. With the increase
in the number of highly traumatized refugecs the U.S. is committed to accept from Iraq,
the need has become cven greatcr.

TVRA also authorizes USAID to provide funds to assist rehabilitation centers in other
countrics. In some cases, direct investment by the U.S. in torture rehabilitation centers
provides important political support and protection. Often the services foreign treatment
centers provide extend beyond rehabilitation to support prevention of torture and
advocacy for the rights of brutalized religious, ethnic or minority groups.

Lastly, TVRA authorizes the Department of Statc to contribute funds to the U.N.
Voluntary Fund for Victims of Torture, which supports rehabilitation centers worldwide,
including the U.S. In certain regions of the world, U.N. funds enable many centers to feel
morc secure in the dangerous work of aiding victims that a regime has identified as its
enemies. The U.N. Voluntary Fund often provides resources in the heart of the conflict—
areas where international NGOs cannot opcrate. For cxample, in Darfur, the U.N.
Voluntary Fund supports the Amel Centre for Treatment and Rehabilitation of Torture
Victims.

9 The 2009-2012 funded projects are: Advocates for Survivors of Torture and Trauma {Baltimore, MD);
Asian Americans for Community involvement {San Jose, CA); Behavior Therapy and Psychotherapy Center
{Burlington, VT}; Bethany Christian Services {Grand Rapids, MI}; Boat People SOS {Houston, TX); Boston
Center for Refugee Health and Human Rights {(Boston, MA); Program for Survivors of Torture and Severe
Trauma (Falls Church, VA}; Center for Survivors of Torture {Dallas, TX); Center for Survivors of Torture apd
War Trauma (St. Louis, MO}; Center for Victims of Torture {Minneapolis, MN}; Chaldean and Middle
Eastern Social Services (El Cajon, CA); City of Portiand {(Portland, ME); Fiorida Center for Survivors of
Torture {Clearwater, FL}; Healthright international {New York, NY}; Marjorie Kovler Center for the
Treatment of Survivors of Torture {Chicago, IL} HHC Elmbhurst Hospital Center {Eimhurst, NY); Khmer
Health Advocates (West Hartford, CT}; Legal Aid Foundation of Los Angeles {Los Angeles, CA); Lowell
Community Health Center (Lowell, MA); Lutheran Immigration and Refugee Services {Baitimore, MD});
Harvard Program in Refugee Trauma (Cambridge, MA); Believue/NYU Program for Survivors of Torture
(New York, NY); Torture Treatment Center of Oregon {Portland, OR}); Program for Torture Victims {tos
Angeles, CA); Utah Health and Human Rights Projects {Salt Lake City, UT); Wayne State University (Detroit,
Mi).
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Funding has remained woefully stagnant. The U.S. commitment to treating survivors has
not kept pace with the need for rchabilitation services. To meet our international

obligations under thc CAT and to serve a population of individuals whosc lives would be
transformed by treatment, we urge your support for full authorization amounts for TVRA

In the last four years, trcatment centers in the U.S. and around the world have had to
close their doors. Unfortunatcly, these closures were not because their services were no
longer necessary. In fact, the number of survivors continues to grow. These centers had to
close simply because of insufficient funding. Therefore, it is important not only for the
Senate to allocate more funds through TVRA, but for the Department of Statc to actively
encourage European and other governments to increase their financial commitments to
the U.N. Voluntary Fund.

Rehabilitation centers concentrate experience and research in rehabilitation, creating the
knowledge and skills nccded to improve care and influence mainstream health care
organizations. They help establish the basc line standards for cffective care. By sharing
effective treatment modcls and training mainstream health providers, these centers, in
turn, help U.S. government resources reach more survivors in need of treatment.

Beyond the humanitarian mission, rehabilitation centers contribute to efforts to prevent
torture and build democratic socictics. First, rehabilitation programs reclaim civic
leadership lost to repressive governments. Torture is most often directed at health care
providers, teachers, journalists, religious and civil society leaders, business owners.
Restoring these people to health helps the community to regain key leadership. Second,
rehabilitation programs document evidence of torturc. Their expertise in treating the
wounds of torture enables them to testify to the scale and scope of political brutality.

Third, rehabilitation programs, which have a different stratcgic position than traditional
human rights advocacy groups, can rally communities to combat political brutality.
Rchabilitation centers engage new constituencies, such as donors or voluntecrs; health
carc professionals—in particular—who are respected in every culturc; and policy makers.
As one Argentine survivor succinctly stated: “The purpose of torture is to sever the
bonds of solidarity. The purpose of providing care to survivors is to restore these links.”

PREVENTING TORTURE

We have seen strikingly similar pattcrns worldwide among different leaders—Ieft and
right—who rationalize the usc of torture by dehumanizing the victim, citing national
emergencies and security as justification, and assuming an ability to produce a desired
outcome through fcar and violencc. When crises arise that prove beyond the scope of
lcaders” imaginations and/or resources, desperate measurcs are often supposed neccssary.

On June 26, Intcrnational Day in Support of Victims of Torture, President Obama
directed the State Department to solicit information from our diplomatic missions
overseas about effective policies and programs for stopping torturc and assisting its
victims. CVT will continue to monitor this directive and other promising efforts and to
look for ways to continue advancing our sharcd commitment to end torture worldwide.
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Since 1996, CVT’s Now Tactics in Human Rights Project'® has collected such efforts
from around the world, helping sharc those lessons with governments and human rights
practitioners globally. The President’s directive can expand what wc know in this area.
At the same time, this step signals a willingness by the U.S. to recommit itself to global
leadership against torture. ‘

Looking at global efforts to prevent torture reveals that there is a systemic lack of
cooperation and collaboration among groups. Each organization tends to shape its
strategy bascd upon its own isolated capacities rather than on what is needed to affect the
whole. Employing a wider array of tactics—-using a comprchensive and collaborative
approach—-—and engaging actors where their particular tactic can make the most difference
arc nceded. As part of our renewed commitment to end torture, the U.S. can serve as a
stratcgic convener of human rights, civil society and governmental units—combining
their capacities and strengths into a more comprehensive, cohesive approach.

CONCLUSION

It is crucial that America reinvigorates global efforts to end torture. After U.S. use of
torturc and cruelty in counterterrorism beecame widely known, our nation’s credibility as
a human rights promoter was damaged. Government officials and human rights advocates
who were part of the intemational movement to end torture felt that they lost a critical
ally. To re-forge our allianccs, it is critical that the U.S. make clear that we erred, but that
we arc prepared to lead again in this effort.

Thank you again Senator Durbin and Subcommittec members for bringing us one step
closer to meeting our international, legal obligations and upholding the U.S, commitment
to the universal principle of basic human dignity.

We will continue to be guided not only by the knowledge that research shows effective
trcatment of torture survivors yields extraordinary results, but also by the strength and
perseverance of our clients.

With these courageous men and women in mind, I recall the signatories’ expression in
Preamble to the Convention against Torture “fo make more effective the struggle against
torture and other cruel, inhuman or degrading treatment or punishment throughout the
world.”

Let us recommit ourselves to that struggle and to the duties required of us by this
Convention and by our own moral principles.

Ysee www.newtactics.org.
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Just Detention International (JDI) would like to thank Chairman Durbin and members of
the Senate Subcommittee on Human Rights and the Law for holding this hearing and for
taking into consideration this submission, focusing on the U.S. implementation of
international human rights treatics with respect to the sexual abuse of detainees.

Formerly known as Stop Prisoner Rape, JDI is an international human rights organization
that seeks to end sexual abusc in detention. JDI is the only U.S.-based organization
exclusively dedicated to ending this type of violence. Specifically, JDI works to ensure
government accountability for prisoner rape; to transform ili-informed public attitudes
about sexual violence in detention; and to promote access to resources for those who have
survived this form of abuse.' All of IDF’s cfforts are guided by the expertise of men,
women, and children who have endured scxual violence behind bars and who have been
brave enough to share their experiences.

L Sexual Abuse in U.S. Detention Facilities: 4 Human Rights Crisis

The sexual assauit of prisoners, whether perpetrated by corrections officials or by inmates
with the acquiescence of corrections staff, is a crime and an intermmationally recognized
form of torture.” The Convention Against Torture and Other Cruel, Inhuman or
Dcgrading Treatment or Punishment (CAT) provides a definition of torture, stating that:
the act must result in severe mental and/or physical suffering; it must be inflicted
intentionally; and, it must be committed by or with the consent or acquiescence of a
public official or other person acting in an official capacity. (Pain and suffering resulting
from lawful actions arc c:xcludcd).3

Sexual violence behind bars meets cach of the conditions specified under the CAT.
Victims of prisoner rape are left beaten and bloodied, contract HIV and other scxually
transmitted diseases, and suffer severe psychological harm. Sexual violence has been
used as a tool to punish inmates for misbehavior, or to further marginalize vulnerable
populations. Even when corrections staft are not the perpetrators, some officials have set
up inmate-on-inmate rape by intentionally housing vulnerable inmates with known
predators. Furthermore, the failure of corrections officials to take appropriate steps to
prevent and address prisoner rape amounts to statc acquiescence in this type of abuse.

The U.S. has ratified the CAT and the International Covenant on Civil and Political
Rights (ICCPR)*, both of which protect the fundamental human right to be free from
sexual abuse. Nevertheless, sexual violence is a pervasive problem in all types of
detention throughout the U.S.

In a 2007 survey of prisoncrs across the country, the U.S. Department of Justice’s Bureau
of Justice Statistics (BJS) found that 4.5 percent (or 60,500) of the more than t.3 million
inmates held in federal and state prisons had been sexually abused at their current facility
in the previous year alone.” A 2008 BJS survey in county jails was just as troubling;
nearly 25,000 jail detainees reported having been sexually abused at the jail in the past
six months.

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00309 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.272



VerDate Nov 24 2008

302

The results of the first-ever survey of detained youth is due to be released in early
January 2010; a pre-test of this survey found that almost 20 percent of detained youth had
been sexually abused in the past year.” Shockingly, the BJS has confirmed that juvenile
detention officials are rarely held accountable. In substantiated cases of staff-on-youth
sexual abuse, only 39 percent of officials were arrested and/or referred for prosecution.
Even more disturbing, 25 percent of confirmed staff perpetrators in state-run youth
facilitics were allowed to keep their jobs.

To date, no similar data has been compiled to asscss sexual violence in
immigration detention. However, the risk of sexual abusc faced by immigration
detainecs is often heightencd due to linguistic and cultural barriers, a lack of legal
assistance, and the cver-present threat of deportation.q

While anyone can become the victim of sexual violence, the most marginalized
members of society at-large also tend to be the most vulnerable behind bars. In
particular, inmatcs who are gay, transgender, young, mentally ill, or incarcerated
for the first time and for non-violent offenses tend to be victimized. Despite the
widespread nature of sexual violence behind bars, relatively few cases of this
abuse are reported. Due to the fear of retaliation and the often well-founded
perception that reporting sexual abuse is futile, many survivors suffer in silence,
often enduring sexual abuse over long periods of time. Those who do file a
complaint often find that they are denied assistance and accused of fabricating
reports in order to manipulate the system to their benefit.

The widespread failure of corrections officials to take scriously reports of sexual
abuse, and to put into place simple prcventive measures, contribute to a
corrections environment in which perpetrators of sexual abuse act with impunity.
This in turn, compromises the safety of inmates and staff. Once released - and 95
percent of inmatcs do return home - survivors bring their emotional trauma and
medical conditions back to their communities. '

I U.S. Implementation of the ICCPR and the CAT

The CAT Committee and the Human Rights Comimittee have identified sexual
violence as a serious problem in the U.S. When they reviewed U.S. compliance
with the CAT and the ICCPR respectively in 2006, the CAT Committec and the
Human Rights Committee commended certain U.S. initiatives, while detailing
numerous concerns with U.S. policy and practice.

In commendation, the committees recognized the cnactment of the Prison Rape
Elimination Act of 2003 (PREA),“ PREA calls for a “zcro-tolerance” standard for
rape in U.S. detention facilities, the gathering of information about the problem,
and the development of binding national standards to guide corrections officials in
how to prevent, detect, and respond to scxual violence in their facilities. "2
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Each Committee’s report explicitly noted the need to improve protections for
those vulnerable to sexual abuse. The CAT Committee peinted to the failure to
prevent sexual abuse of gay and transgender inmates, to separate consistently
detained children from adult inmates, and to investigate instances of prisoner rape
in a prompt and transparent manner."* The Human Rights Committee cxpressed
concern that male officers continue to have fulf access to women’s detention
quarters, and noted its concern about widespread hate crimes committed against
lesbian, gay, bisexual, transgender, and queer (LGBTQ) individuals, including by
law enforcement,'

Similarly, the Standard Minimum Rules for the Treatment of Prisoners (SMR), though
not binding, also provide important guidance in this regard. The SMR state that young
prisoners shall be kept separate from adults,'* Despite the CAT and SMR provisions,
more than 10,000 detainees under the age of 18 are currently held in U.S. aduit prisons
and jails, where they are at heightened risk for abuse by adult inmates and corrections
staff.'® The SMR also advise that where dormitories are used to house prisoncrs,
prisoners housed together must be “carefully sclccted as being suitable to associate with
one another in thosc conditions.”'” Such deliberate planning is especially important with
respect to those categories of inmates most vulnerable to scxual abuse, including gay men
and transgendcr women incarcerated in men’s prisons. In a 2007 academic study, funded
by the California Department of Corrections and Rehabilitation, and conducted at six
California men’s prisons, 67 percent of inmates who identified as gay, bisexual or
transgender reported having been sexually assaulted by another inmate during their
incarceration, a rate that was 15 times higher than for the inmate population overall.'”t

The full implementation of PREA, particularly the ratification of national binding
standards to prevent and address sexual abuse in detention, would address many
of the concerns highlighted by the CAT Committee and the Human Rights
Committee. The National Prison Rape Elimination Commission, created under
PREA in part to draft these standards, released its final report and recommended
national standards on June 23, 2009."” The standards are premised upon the four
pillars of preventing, detecting, responding to and monitoring sexual abuse,
address core safcty issues. They include: inmate screening and classification; staff
training and inmate education; investigations; and the provision of medical and
mental hcalth care in the aftermath of a sexual assault.

The U.S. Attorney General has one year from the Commission’s releasc (or until
June 23, 2010) to publish a final rule adopting national standards. The standards
will then be immediately binding on federal facilitics; states will have one year to
certify their compliance or they risk losing five percent of their federal
corrections-related funding. By ensuring that the standards ultimately adopted by
the Attorney General maintain their rigor - and that they are promulgated without
delay - the U.S. would significantly further its compliance with the CAT and the
ICCPR.
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/18 External Oversight of U.S. Detention Facilities

There is growing recognition intemationally that prisons and jails must be transparent,
and - in addition to establishing strong internal accountability mechanisms - must be open
for external monitoring. In the corrcctions context, few U.S. jurisdictions empower an
cxternal entity, such as an Inspector General or ombudsperson, to respond to inmate
complaints and/or to audit facilities. Private accreditation organizations, such as the
American Correctional Association, have their own standards but only review prisons at
request of the corrections administrators and gencrally charge a fee for this service.

The historical fack of transparency of U.S. detention systems has been a major
contributing factor to human rights abuscs, such as rape and other forms of sexual
violence; the kinds of abuses that intemational monitoring systems are put in place to
eliminate. For example, without external monitoring, officials who participatc or
acquiesce in scxual violence behind bars wield tremendous unchecked power over
detainces. Even the most wcell-intentioned officials often cannot identify problems within
their own systems - shortcomings that a ncutral outsider frequently is able to recognize -
and may not be aware of best practices from other jurisdictions.

The U.S. has declined to participate in two mechanisms already in place through the CAT
that would significantly cnhance external oversight of detention facilitics. In particular,
the U.S. has not signed the Optional Protocol to the Convention Against Torture
(OPCAT)®, and refuses to recognize Article 22 of the CAT.

The OPCAT does not impose new obligations on signatory states, but creates a system
for monitoring compliance with the requirements already in place through the CAT. It
also establishes a collaborative approach to monitoring whereby international and
domestic entities visit detention facilities and confidentially propose recommendations to
prcvent torture, without the public shaming component common in human rights
instruments. Specifically, the OPCAT requires signatory govemments to establish an
independent, national body that conducts regular visits to prisons and other detention
settings with the aim of preventing torture and ill-treatment. As sexual violence in
detention rarely is reported, the additional oversight provided through the OPCAT is
urgently nceded in the U.S., to ensure a zero-tolerance approach to prisoner rape.”'

In addition, the U.S. should recognizc the competence of the CAT Committce to consider
communications from or on behalf of detainees under Atticle 22 of the CAT. Thus far,
the U.S. has refused to permit victims of abuse to communicate with thc CAT Committec
once they have exhausted available avenues of relief within the U.S. legal system. [n
countless cases, U.S. prisoncr rape survivors are virtually barred from the courthouse duc
to the complex procedural requirements and substantive demands of the Prison Litigation
Reform Act (PLRA). According to the PLRA, prisoner rape survivors who were unable
to file and appeal a gricvance within deadlines imposed by their facilities are unable to
have a judge revicw the merits of their claims.” The PLRA also requires a “physical
injury” in order for damagcs to be awarded — and, shockingly, some courts have found
that some forms of sexual assault do not constitute a physical injury.” Permitting Article
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22 communications - which would require the U.S. to report in writing the steps it has
taken in response to individual communications to the CAT Committee - would help
address abuse that often remains unresolved by the U.S. legal system.

. Next Steps

In December 2010, the human rights record of the U.S. will be revicwed during a
Universal Periodic Review (UPR), at which point the Office of the High commissioner
on Human Rights will call upon the U.S. to specify what actions it has taken to improve
the human rights situation and to overcome challenges to the universal enjoyment of
human rights.** With the UPR cxamination approaching, JDI calls on the U.S. to fulfill its
international treaty obligations by complying fully with the mandates of the CAT and the
ICCPR, ratifying the OPCAT and recognizing Article 22 communications with the CAT
Committee. Thesc actions will help restorc U.S. standing as a human rights leader and
significantly improve safety for the incarcerated adults and children at risk of sexual
violcnee.

' To learn more about Just Detention International, please visit http://www justdetention.org.
® For more information, see Just Detention International, Fact Sheet, Prisoner Rape is Torture Under
International Law (2009).
* Convention Against Torturc and Other Cruel, Inhuman or Degrading Treatment or Punishment
(“Convention Against Torture™), G.A. Rcs.39/46, 39 U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N.
Doc. A/39/51 (1984) (entercd into force June 26, 1987 and ratified by the U.S. Oct. 14, 1994).
* International Covenant on Civil and Political Rights, adopted Dcc. 16, 1966, 999 U.N.T.S. 171 (entered
into force March 23, 1976 and ratificd by the U.S. June 8, {992).
* ALLEN J. BECK & PAIGE M. HARRISON, BUREAU OF JUSTICE STATISTICS, SEXUAL VICTIMIZATION IN STATE
AND FEDERAL PRISONS REPORTED BY INMATES, 2007 (2007).
© ALLEN J. BECK & PAIGE M. HARRISON, BUREAU OF JUSTICE STATISTICS, SEXUAL VICTIMIZATION IN
LOCAL JAILS REPORTED BY INMATES, 2007 (2008).
7 ALLEN J. BECK, DEVON B. ADAMS & PAUL GUERINO, BUREAU OF JUSTICE STATISTICS, SEXUAL VIOLENCE
REPORTED BY JUVENILE CORRECTIONAL AUTHORITIES, 2005-06 (2008) (calculating that the estimated total
’r(\umber of sexual violence allegations was 2,047 in 2005 and 2,025 in 2006).

Id., at 8.
® For more information, see Just Detention Intermational, Fact Shect, Sexual Abuse in U.S. Immigration
Detention (2009).
' For morc information, see Just Detention International, Fact Sheet, Mental Health Consequences of
Sexual Abuse in Detcntion (2009); Just Detention International, Fact Sheet, Sexual Abuse in Detention is a
Public Heaith Issue (2009).
'" Committee Against Torture, 36th Session, Consideration of Reports Submitted by States Parties under
Article 19 of the Convention, CAT/C/USA/CO/2, at 1 9; Human Rights Committee, 87th Session,
Consideration of Reports Submitted by States Partics under Article 40 of the Covenant,
CCPR/C/USA/CO/3/Rev.1, at | 33.
'2 The Prison Rape Elimination Act of 2003, 42 U.S.C. § 15601, et seq. For more information about PREA,
see Just Detention {nternational, Fact Sheet, The Prison Rape Elimination Act (2009).
¥ Committee Against Torture, supra note 10, at 4 32, 34.
" Human Rights Committee, supra note 10, at 425, 33.
!5 Standard Minimum Rules for the Treatment of Prisoncrs (SMR), E.S.C. Res. 663C (XXIV), 24 UN
ESCOR, Supp. (No. 1yat 11 (1957), Rule 8(d).
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16 SARAH LiVSEY, MELISSA SICKMUND & ANTHONY SLADKY, OFFICE OF JUVENILE JUSTICE AND
DELINQUENCY PREVENTION, JUVENI E RESIDENTIAL FACILITY CENSUS, 2004; SELECTED FINDINGS 2
(2009); WILLIAM J. SABOL & HEATHER COUTURE, BUREAU OF JUSTICE STATISTICS, PRISON INMATES AT
MIDYEAR, 2007 9 (2008) (calculating that more than 2,600 juveniles under the age of 18 werc incarcerated
in adult state prisons in 2007); WiLLiaAM J. SABOL & TODD D. MINTON, BUREAU OF JUSTICE STATISTICS,
JAIL INMATES AT MIDYEAR, 2007 10(2008) (estimating the average daily population of peoplc under 18
years old in local jails at more than 7,600).

7 SM R, supra notc 14, Rule 9(2).

" See Valeric Jenness, et al., Ceater for Evidence Based Corrections, Violence in California Correctional
Facilities: An Empirical Examination of Sexual Assauli (2007).

** The NPREC report and the recommended national standards arc availablc at:
hupiwww.eybercemetery.unt edw/archive/nprec/ 200908201 548 [ 6:http/npree.us/publication (last visited
Dec. 10, 2009).

* Optional Protocol to the Convention Against Torture and Other Cruel, Inhuman or Degrading Trecatment
or Punishment (“OPCAT™), G.A. Res. 57/199, U.N. Doc. A/RES/57/199 (Dec. 18, 2002). See also Just
Detention Intcrnational, Fact Shect, U.N. Optional Protocol to the Convention Against Torture (OPCAT)
(2009).

' Similarly, Rule 55 of the SMR calls for regular inspections of detention facilitics by qualified inspectors
appointed by a competent authority.

# 42 U.S.C. §1997e(a); for morc information, see Just Detention International, Fact Sheet, The Prison
Litigation Reform Act Obstructs Justicc for Survivors of Sexual Abuse in Dctention (2009).

42 U.S.C. §1997¢(e).

** For more information, visit: http:iwww ushmepwork.org/campaien_upe (last visited Dec. 10, 2009).
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Statement of Justice Now
Presented to the
U.S. Senate Committee on the Judiciary
Subcommittee on Human Rights and the Law
December 17, 2009

Justice Now commends the U.S. Senate Committee on the Judiciary Subcommittee on
Human Rights and the Law for undertaking this important hearing on treaty implementation in
the United States. It demonstrates a critical recognition of the federal government’s responsibility
to implement ratified human rights treaties. We would like to especially thank the Subcommittee
for its attention to human rights abuses in the U.S. prison system, including racial disparities in
rates of incarceration’, and for encouraging active U.S government participation in the Universat
Periodic Review process of the Human Rights Council.

Justice Now is a human rights organization based in California that supports the rights of
people in women’s prisons.” Since 2003, Justice Now has been documenting abuses in California
women's prisons using an international human rights framework. Significantly, this framework
highlights the role of governments in committing and remedying human rights abuses, a factor
that often is obscured.

Of primary concem regarding people in California women’s prisons are the legal
commitments enshrined in the International Covenant on Civil and Political Rights® (ICCPR) and
International Convention on the Elimination of All Forms of Racial Discrimination (CERD)* both
ratified by the United States in the early 1990s. Although we welcome the U.S. government’s

! There are approximately 11,033 people in California wownen’s prison according to recent figures,
whereas these prisons are only designed to incarcerate approximately 5, 234 people or roughly 50% of their
actual capacity. Together, people of color comprise fifty-ninc percent of people inside California women’s
prisons ~ a distinct majority. Approximately tweaty-nine percent of the overall population in California
Department of Corrections (CDCR) and Rehabilitation women’s facilities are black, thirty pereent are
Latino/a, and thirty-six are white. See California Department of Corrections and Rehabilitation Visitor’s
information, available ar hitp://iwww.cder.ca.gov/Visitors/Facilitics/index.htm! and CDCR June 2009
Prison Census Data Report available at
hitp://www.cder.ca.gov/Reports_Rescarch/Offender_Information_Services_Branch/Annual/Census/CENS
USd0906.pdf.
* The term “people inside women’s prison” refers to women and transgender, gender non-conforming, and
interscx individuals identified by the prison system as biological females and incarcerated in women’s
risons.
“ International Covenant on Civit and Political Rights, Dec. 16, 1966, 999 UN.T.S. 171 (ICCPR), availuble
at hitp://www2 ohchr.org/english/law/cepr.htm.
* International Convention on the Elimination of Al Forms of Racial Discrimination, Dec. 21, 1965, 660
U.N.T.S. 195 (CERD), available at http://www2.ohchr. org/english/law/cerd htm.

1322 Wabstor Strew, Suite T8 Ookland, BA 94672 ¥ 510 839 7654 V1 510 839 7615 www.jusw.org
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ratification of these treaties and the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment® (CAT), as well as the government’s recent efforts to
comply with treaty reporting requirements, actual implementation of said treaties has been slow
and inadequate, especially at the state and local levels. Insufficient domestic monitoring and
compliance of human rights obligations is a direct result of the way that the U.S. ratifies
international treaties, and its approach to informing the general public about human rights.

Justice Now has documented many abuses in women’s prisons, including but not limited
to, egregious pre and postnatal care, shackling during labor, abusive strip searches, performance
of sterilization procedures without informed consent, and death due to medical neglect. All of
these abuses are prohibited by the human rights treaties thus far ratified by the United States.
Together, these human rights abuses constitute respective violations of ICCPR Atrticles 6, 7, 9,
17, and 19 and CERD Article 5. Unfortunately, it has been difficult to end and provide redress- for
these human rights violations because of the inadequate implementation of such treaties,
especially at the state and local level.

Non-Self-Executing Declaration Provisions

The United States’ practice of ratifying international treaties with declarations that render
article provisions “non-self-executing,” places a critical barrier in the way of complete treaty
implementation. According to the U.S. Constitution, Article VI, all ratified treaties are the
“Supreme Law of the Land.”® When a ratified treaty has a non-self-executing declaration attached
to it, individuals in the United States have no private right to action and cannot access the rights
contained within those treaties without further implementing legislation. Congress has passed
only a few pieces of implementing legislation to give effect to limited treaty obligations.

Furthermore, non-self-executing declarations contradict the “object and purpose” of
ratified treaties because they impede the immediate enforcement of treaty provisions, without the
enactment of implementing legislation because treaties were designed to be implemented upon
ratification. Thus, non-self-executing declarations are null and void under the Vienna Convention
on the Law of Treaties, Article 18.” We implore the Subcommittee 1o reverse this trend of using
such declarations, setting a positive example in the intemational community for the need to
respect, protect, and fulfill human rights obligations.

Restrictive Reservations and Understandings

We are also concerned about the occasional use of RUDs to restrict rights contained in
ratified treaties to those already available under U.S. law. For example, the U.S. government
attached an understanding to Article 7 of the ICCPR limiting its scope to only those acts aiready
prohibited under the cruel and unusual clause of the 8" Amendment of the United States

* Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10,
1984, 1465 U.N.T.S. 85 (CAT), available ar http:// www?2.ohchr.org/english/law/cat.htm.

®U.S. Const. art. VI, para. 2., wherein it is stated that, “This Constitution, and the laws of the United States
which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the
authority of the United Statcs, shall be the Supreme Law of the Land; and the judges in every state shall be
bound thereby, anything in the Constitution or laws ot any State to the contrary notwithstanding.”

7 Vienna Convention on the Law of Trcaties, entered into force Jan. 27, 1980, UN.T.S. 1155, Articlc 18
requires state parties to refrain from acts that would defeat the object and purpose of a treaty when it has,
“signed the treaty...until it shall have made its intention clcar not to becomc a party to the treaty, or it has
expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that
such entry into force is not unduly dclayed.” The U.S, has signed and ratified the ICCPR, CERD, and CAT.
It is therefore obligated not to take any acts that would defcat the object and purpose of any of said trcaties.
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Constitution®. This restriction is not only inaccurate, as Article 7 actually prohibits a far greater
range in behavior, including inhuman and degrading treatment, but it also leads people in the
United States to view ratification of treaties as meaningless if the rights available to them do not
change upon ratification.

Federalism Understandings

Although the United States has a federal system that provides jurisdiction under certain
areas of law to the states, the U.S. Senate has recognized the importance of encouraging state and
local implementation of human rights obligations. It has also noted that the federal government is
ultimately accountable for ensuring our adherence to international obligations and reporting to
treaty monitoring bodies on progress made. This suggests the need for a nation-wide
governmental body, such as the U.S. Civil and Human Rights Commission, charged with the task
of monitoring and enforcing human rights laws in the U.S. Ensuring that human rights are
promoted at all levels throughout the country is an indispensible part of treaty compliance.

Recommendations for Change
1. If treaties are to be meaningfully implemented, the United States must withdraw all non-

self-executing declarations to treaties that it has ratified, and cease use of declarations in

the future. This would enable courts to utilize international human rights treaties as fully

Justiciable instruments of law with complete domestic application.

The U.S. must interpret rights contained within ratified treaties in line with interational

human rights jurisprudence. This means recognizing that treaties are “Supreme Law of

the Land™ under U.S. Constitution Article VI, and using treaty interpretation as a guiding
beacon for which human rights abuses are prohibited.

3. Establish mechanisms to ensure state and local compliance with international human
rights obligations. This would include supporting periodic reporting to treaty monitoring
bodies on compliance with the ICCPR, CERD, and CAT at the city, county, and state-
wide levels.

4. Ratify remaining human rights treaties that the U.S. has signed, including the Convention
on the Elimination of All Forms of Discrimination Against Women® (CEDAW), The
Convention on the Rights of the Child" (CRC), and the International the Convention on
Economic, Social and Cuitural Rights'' (ICESCR).

18

Thank you for taking the time to consider our testimony. I look forward to answering your
questions on any of the above, and to continuing to work with the U.S. Senate Committee on the
Judiciary Subcommittee on Human Rights and the Law in this regard.

With appreciation,

Robin S. Levi
Director - Human Rights Documentation Program

*U.S. Const. amend. VIIL.

? Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249
UNT.S. 513.

' Convention on the Rights of the Child art., Nov. 20, 1989, 1577 UN.T.S. 3

' International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UN.T.S. 3.

3
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Testimony by Allen S. Keller, M.D.

Associate Professor of Medicine, NYU School of Medicine
Director, Bellevue/NYU Program for Survivors of Torture
Submitted for
The Law of the Land: U.S. Implementation of Human Rights Treaties
United States Senate Judiciary Subcommittee on Human Rights and the Law
December 16 2009

Thank you for holding this important and timely hearing, 1 want to comment on
U.S. obligations with regards to the Convention Against Torturc and Other Cruel,
Inhuman or degrading treatment and Punishment. In order to fulfill our obligations undcr
this Convention, it is essential that there be a comprehensive investigation into prior acts
of torture committed by the United States as part of “The War on Terror.” Furthermore,
we must ensure that Appendix M of the Army Field Manual, which condones acts of

torture and cruel, inhuman and degrading treatment be omitted or extensively modified.

My perspective on this is based on over 15 years experience examining and caring
for victims of torture and mistrcatment from around the world and studying the health
conscquences of such trauma. [ am an Associate Professor of Mcdicine at New York
University School of Medicine. [ am Director of the Bellevue/NYU Program for
Survivors of Torture (PSOT) in New York City and the NYU Schoot of Medicine Center
for Health and Human Rights. Sincc our Program began in 1995, we have cared for
approximately 3,000 men, women and children from more than 80 countries. Our
Program is a member of the National Consortium of Treatment Programs (NCTTP) and

the International Rchabilitation Council of Torture Victims (IRCT).

I am a member of Physicians for Human Rights (PHR) Advisory Council. I have
participated in PHR's asylum network examining victims of torture and mistreatment
applying for political asylum in the U.S. I have also participated in sevcral PHR

investigations and studics documenting torture and mistreatment, and training health
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profcssionals in conducting such documentation. 1 have also served as a member of the

American College of Physicians Ethics and Human Rights Commuittee.

I have examincd several former detainces from Abu Ghraib and Guantanamo. |
coauthored a 2007 study “Broken Laws, Broken Lives™ conducted by Physicians for
Human Rights (PHR) in which I worked with a group of highly skilled collcagues with
substantial cxperience in cvaluating individuals allcging torture and mistreatment. My
colleagues and I conducted detailcd medical evaluations of former Abu Ghraib and
Guantanamo dctainecs and found clear physical and psychological evidence of torture
and abuse, often causing lasting suffering to the individuals and their familics and
comnunitics. Based on my many ycars of experience cvaluating and caring for torture
victims from all over the world, I can tcH you the torture and abusc these men cndured

while in U.S. custody are sadly and tragically second to none.

I will briefly discuss two individuals I evaluated for PHR’s report-onc from
Guantanamo and onc from Abu Ghraib. They put human faces to the horrific abuse these
former detainces experienced and the devastating health consequences from which they
continuc to suffcr. These 2 individuals also provide chilling descriptions of medical
complicity in their torturc and abusc. It is a gross breach of professional ethics for health
professionals in any way to countenance, condone or participate in the practice of torture,

or other crucl, inhuman or degrading trcatment or punishment of prisoners.

The individuals cvaluated for this study were subjected to a variety of dangcrous
and harmful forms of abuse and intcrrogation techniques, (often simultancously) scveral
of which havc been referred to as seemingly benign “cnhanced interrogation techniques.”
This includes methods such as stress positions, beatings, temperature manipulation,
threats of harm to person or loved ones, prolonged isolation, sleep deprivation, sensory
overload, sensory deprivation, scxual humiliation, exploitation of fears and phobias, and
cultural or religious humiliation. From a medical, scientific and health perspective, therc

is nothing benign about thesc methods. Such techniques are gruesome, dehumanizing and
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dangerous. They should be called for what they are: torture. Clinical experience and data
from the medical literature arc clear. These techniques can cause significant and long

lasting psychological and often physical pain and harm.

Many forms of torture and abuse, including the “enhanced interrogation
techniques,” may leave no physical scars but can nonetheless causc severe physical and
psychological suffering. For example, if someone is subjected to the sexual humiliation
of forced nakedness, or a gun is held to their hcad and the trigger putled in a mock
cxecution, there may be no physical scars, but the nightmares, the terrors can persist for
years after the trauma. According to one recent study published in the medical literature,
the significance of harm caused by non-physical psychological abuse is virtually identical
to the significance of the harm caused by physical abusc. In a study conducted by our
own program, we found that psychological symptoms were significantly higher among

those who experienced death threats.

It is important to note that any one form of torture or mistreatment rarely occurs
in isolation, but in combination with several abusive methods. The harm caused by the
combination is greater than the additive effect of individual techniques. Prolonged
isolation, for example, combincd with slcep deprivation, exposure to loud noises, and
cxposure to cold, compound their devastating psychological impact. Furthermore the
potential of thesc techniques to cause harm is intimately rclated to the context and setting
in which they are used. Fear of harm or even death is real, not imagined. Cultural and
religious humiliations, and language barriers heighten stress. Such methods are
potentially harmful to even individuals who were previously healthy. When used on
individuals with underlying health problems, such as heart discase which may or may not

be known, they can be potentially Icthal for example by causing heart attacks or strokes.

Youseff (Former Guantanamo Detainee)
One individual, whom [ cvaluated with Dr. Barry Roscnfeld, a forensic
psychologist at Fordham University who has workcd extensively with the Bellevue/NYU

Program for Survivors of Torture, is a former Guantanamo detainee identified in the
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report as Youseff. It is important to note that Youseff, as with all of the individuals we
evaluated, was never formally charged.

Youseff was first in U.S. custody in Kandahar Afghanistan beginning around late
2001. Youseff was intcrrogated, beaten and stripped naked. He also was subjected to
intimidation by dogs, hooding, thrown against a wall, and sustained elcctric shocks from
a generator. Six weeks later he was transferred to Guantanamo. During the flight, he was
blindfolded, forced to wear headphones, and shackled to the floor of the planc, causing
pain in his wrists, which was later exacerbated by prolonged cuffing and having his
handculfs tugged on while at Guantanamo.

Initially, he was kept at Camp X ray in cages, where guards would come and beat
him and othcr detainees for small infractions such as speaking to other detainces.
Someone, whom he believed was a physician was present during these beatings, and did
nothing to stop them.

After 3 months, he was transferred to Camp Delta, where conditions werc beiter.
He was subjected to frequent interrogations. While being held in the interrogation room,
he was shackled for extended periods and subjectcd to extremes of heat and cold.
Someonc whom he believed was a physician periodically checked his vital signs- a clear
violation of medical ethics.

Youseff was also subjected to sexual humiliations including forced nakedness and
being forced to watch pornography. He also described an incident where a naked woman
entercd the interrogation room and smeared what he believed to be menstrual blood on
him.

At onc point, Youseff asked to speak with a psychologist because of sadness from
being scparated from his family. In subsequent interrogations, this information was
exploited. He was threatened with staying in Guantanamo the rest of his life. Youseff
belicved the psychologist shared information with his intcrrogators. Again, a clear
violation of medical ethics.

Youscff was released in Nov. 2003 after signing a falsc statement that he fought
for the Taliban. He explained that he agreed to sign because “l was already under so

much pressure.” He was released without any charges brought against him as were
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other detainees who signed confessions. He was chained to the floor of an airplane, and
returned to his home country.

Following his rcleasc Youscff continued to suffer from significant physical and
psychological symptoms including persistent wrist pain, and experiencing great feclings
of sadness, and symptoms of post traumatic stress including nightmares, recurrent
intrusive memorics, avoiding anything that reminds him of his imprisonment. He
described becoming extremely anxious if he sees individuals dressed in orange,
reminding him of his prison uniform, or if he sces police. He described shortness of
breath and heart problems, likely manifestations of anxiety. He reported difficult
functioning since his release including difficulty finding steady employment.

Physical examination revealed scars consistent with his report of undergoing wrist
surgery following his release, and a scar on the back of his wrist consistent with
handcuffing. He had tendcrness in the muscles of his right wrist. His nose was slightly
deviated to the left, though he acknowledged uncertainty about the ctiology of this. A
bone scan showed increascd focal activity of both shoulders consistent with degenerative
arthritis.

In sum, the available cvidencc provides strong support for the validity of
Youssef’s rcports of abusive trcatment while in US custody. In tum,‘ this abusive
treatment appears to have resulted in lasting physical and psychological symptoms that
far exceed the mild level of distress Youssef reported experieneing prior to his arrest
and detcntion by the United States.

Amir (Former Abu Ghraib Detainnee)

Another individual I evaluated with Dr. Leanh Nguyen, a psychologist with the
Bellevue/NYU Program for Survivors of Torture, is a former Abu Ghraib detaince
identified in the report as Amir. He is in his late twenties and grew up in a Middle
Eastern country. He was a salcsman before being arrested by US forces in August 2003 in
Iraq.

After his arrest, he was brought to another location where, whilc shackled, he was
forced to stand naked for at least five hours. When the detainees asked the soldiers for
permission to sit down, they were told, “Now, we will make you dance.” The soldiers

played “a very frightening voice” loudly over a stereo and forced the detainees to run

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00322 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.285



VerDate Nov 24 2008

315

around in a narrow room. This forced running continued for the next three days. The
detainces werc denicd rest or sleep.

During this time, Amir’s left foot was injured: “I noticed my blood
everywhere.” Nonectheless, he was forced to continue running. He described that he
leaned against a stretcher, and reported his foot injury to the soldiers. One of the
soldiers raised the stretcher sharply and he was thrown against a wall, hitting his head
and losing consciousness. After regaining consciousness, Amir recalled that an
interpreter hit him on his nosc with a plastic water bottle, causing it to bleed. Amir
believed that his nosc was broken. Subsequently, he was forced to stand and was
questioned along with the other detainces. After this incident Amir noted marked
difficulty walking, and therc was swelling in his knees and foot. Hc recalled that forced
running and sitting on knees continucd for about ten days.

Amir was then taken to another location. In the course of being transferred,
plastic handcuffs placed on him were tightened to the point of causing his hands to
swell and turn blue. Amir was held at this facility for twenty-seven days in a small dark
room, where he was fed only twice daily and had to use a bucket as a toilet. He added,
“You make your toilet in this bucket and you eat right next to it.” During one of the
many intcrrogation scssions, interrogators pushed his head against the wall. He recalled
the soldiers humiliated him for having swollen knees. In one interrogation, while
blindfolded and with his hands bound behind his back, he was forced to bend over and
“walk zig zag and sometimes pushed into the wall.”

In September 2003, Amir was taken to Abu Ghraib prison. Except for abuses he
cxpericnced on arrival, Amir recalled that he was generally treated well during his first
month at Abu Ghraib. The food was better than before, and he was allowed to help
soldiers distribute food to other detainees. However, he remembered that his situation
changed when a new group of soldiers arrived at Abu Ghraib. He recalled that a soldier
mistakenly suspected him of throwing a piece of food to a prisoncr in another ccll. The
soldicr yelled at him, “Bullshit, fuck you, fuck you.” Amir recountcd, “I can never
forget thesc words becausc 1 knew he was insulting me.” He was denicd food that day,
and that night soldiers took him to another room, restraincd one of his hands to the

wall, and put a bag over his head. A soldier lit a cigar and blew smoke into the bag over
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Amir’s head. Amir recalled having a gun run up his body, poking at him, and pressed
against his face. Hc was then taken back to his regular cell and told to sleep but, after
fifteen minutes, the soldier returned screaming at him, took him back to the other celi,
and tied him to thc wall. Over the next two days the procedure was repeated four to five
times. Amir described being deprived of sleep because the soldicrs would hit a barrel or
the doors of a cell with a hammer. “Because of this we could never sleep. Even if they
permit you to slecp you could not because of this.”

During the course of detention, Amir experienced scveral other abuses. On one
occasion, Amir was playing with a broken toothbrush while sitting in front of his cell.
When the soldiers saw this, they confiscated the broken tooth brush and accused him of
manufacturing a dangerous weapon. They told him to take off his clothes. Amir
rccalled that he pleaded that his religion forbids nakedness. He was nevertheless
restrained naked to the bars of his cell’s door for two to three hours. He was then
returncd to his cell naked and without a blanket. The soldiers would come to his ccll
and humiliate him because of his nakedness.

Amir recounted remaining naked and being forced to pray in that condition.
During that time, he recalled that a soldier came to his cell and started shouting. Amir
was praying, so he did not answer. The soldier entered the ccll, and pushed Amir’s hecad
to the floor. He was then suspended with his arms up and behind his back for several
hours, with only his toes touching the ground. During this time, Amir also heard
increasingly high-pitched screaming from, in his words, “others who were tortured. The
scrcaming was getting higher and higher.”

Subscquently, Amir was taken to a small foul-smelling room and was forced to
lay face down in urine and feces. He noted, “You can’t cven breathe becausc of that
smell... [The soldier] pushed me to lic down. They brought a loudspeaker and started
shouting in my car. 1 thought my head would explode.” Amir subscquently described
being sodomized with a broomstick that was forcibly scrted into his anus, He was
pulled by a leather dog leash and was ordered to “howl! like dogs do.” When he refused
to do so he was repeatedly hit and kickcd on his back and side. Amir felt a hot liquid on
his back and guessed that someone was urinating on him. At this point, he was bleeding

from his feet and shoulders, and the urine exaccrbated the pain from these wounds.
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He received more kicks on his left side and in the groin, and one of the men
stepped on his genitals, causing him to faint. Amir subsequently woke up to cold water
being pourcd on his head. He recalled hurting all over his body, particularly on the left
lateral side of his chest, his right middle finger, and his groin and genitals. He noticed
that his genitals were swollen and had wounds.

When asked about his intcrnal responses to this cpisode of abuse, Amir
described, “My soul was flying away. Like my body was not therc. I started to think
about my family ... When | woke up [from the beating], | felt like I was not of this lifc.
But my body was there, the pains in my body were there.”

Following this episode, Amir was kept naked in his cell for about four
days. During that period, represcatatives of the Intcrnational Committee of the Red
Cross (ICRC) visited him and he told them about his mistreatment. The ICRC
personncl provided him with clothing and blankcts, which were confiscated after they
left. Amir noted, “After four days, they gave me back my clothes and blankets and 1
went back to normal prison routine. By normal I mean they stopped hitting and
torturing mc.” Amir reported that the soldiers started calling him “Tarzan.” That
nickname was written on a piecc of paper and pasted on his cell door for six days.
Explaincd Amir, “They callcd me this, because I had the toothbrush in my hand and 1
was naked like Tarzan, who held a knife and was naked. The interpreter cxplained this
to me in detail.” ‘

When asked “Did any doctor help you with your injuries?,” Amir
uncharacteristically interrupted the intervicwer and cried out, “Did I nced to ask for
help? I was therc naked and blecding. They were supposed to help....These were not
rcal doctors. They had no compassion. They were not there to practice medicine but to
make war.”

Amir remained in that ccll, alonc, for another two months and then was
transferred first to thc communal tents at Abu Ghraib, and then to Bucca prison. In
November 2004 he was released without charge.

[n addition to the abusive treatment Amir reported directly experiencing, he also
reported witnessing other prisoners being tortured and humiliated. Once, he saw naked

prisoners being forced into a pile that formed a human pyramid. On another occasion,
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he was forced to watch two prisoners appearing to enact anal intercourse. Amir statcd,
“[The prisoners] were begging “This is a sin against our religion, pleasc show mercy.’
The soldiers were pushing them into cach other, and these guys were trying to [push]
away, and this [lasted] morc than half an hour and this was in front of our eyes.”

Amir reported feeling extremely weak, losing a great deal of weight, and
experiencing scvere hcadaches during his dctention. While the headaches have
improved, they persistently occur approximately once every one to two weeks. The
headaches can bc induccd by feclings of nervousness, hunger, or anger; are often
associated with vomiting and sensitivity to light; and can last from one hour to scveral
hours or even an entire day. Amir also cxperiences periods of dizziness since his
dctention.

After being sodomized, Amir described having rectal blceding and painful
bowel movements that lasted approximately two wecks. The injuries to his genitals
caused him chronic penile pain (lasting more than two months); blood in the urine (for
about two weeks); and significant scrotal pain that gradually improved. He continues to
have chronic discomfort in his left testicle, including during sexual intercourse.

Following the beatings, Amir described having pain all over his body. He
continues to expericnce pain in his back and knces (particularly when walking) and
discomfort in his right middle finger and his left big toc while walking. Morcover, since
the trauma to his nose while in prison, Amir has had difficulty breathing. He continues
to experience discomfort when sleeping on his left side, which worsens when he takes a
decp breath.

Amir described experiencing palpitations (irregular heartbeats) multiple times a
day. which he attributed to his memories of abuse. “These are the memories 1 can never
forget...l want to forget, but it is impossible.”

Many of the beatings Amir described would likely have resulted in bruises and
soft tissue injurics that would not lcave lasting physical marks. However, his physical
symptoms and findings on physical examination strongly support Amir’s reports of
torturc and mistreatment. Physical examination revealed a slightly curved and
depressed scar on the lcft lower side of the nose, a slight bony prominence on the top

left side of his nasal ridge, and a faint crackling sound on palpation at the tip of the
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nose. Several scars noted on his hcad are consistent with the kicks or other blunt trauma
injuries he sustained during detention. Further, several scars were noted on his hands.
Thickening of skin and prominent lincar scars on the knees is consistent with Amir’s
reports. The two-centimetcr raised hypo-pigmented (i.e., lighter than the surrounding
skin), slightly angled, fibrotic band at the base of his left big toe is highly consistent
with a scar resulting from a significant laceration as Amir described,

Musculoskeletal examination was significant for some slight tenderness over his
scapular regions bilatcrally, and tendcrness over the area of the lcft lateral sixth rib with
a slight prominence noted on palpation. The genital examination showed therc was
tenderness to palpation of the left testicle and a fibrous band between the basc of the
head of the penis and the shaft of the penis that Amir reported did not exist beforc. This
is highly consistent with the events Amir described, including a traumatic injury and
subsequent scarring process. Examination of the peri-anal area showed signs of rectal
tearing that are highly consistent with his report of having been sodomized with a
broomstick. The continued scrotal discomfort that he described is likely as a result of
the injurics to this area that he reported sustaining.

Chronic headaches and dizziness are common among torture survivors who
have experienced head trauma. The headaches and dizziness that Amir described,
which he did not have prior to his imprisonment, are likely to be a result of the head
trauma. Moreovcr, his continued psychological symptoms and distress likely contribute
to these headaches as well.

Bone scan findings are consistent with a history of trauma to his ribs. Further,
accumulation of the nuclear materials in both feet and ankles are consistent with a
history of trauma to these areas.

Prior to his arrest, Amir described himself as a “calm and gentle person”, who
was “good” to his family, and “smooth” and “patient™ with everyone. In contrast, he
described fecling that his family has becn shattered and that much calamity had fallen
on them because of him, and he spoke at length about feeling helpless to protect or
provide for his family.

Following his release, Amir found himself constantly being “nervous™ and *“on

edge”. Hc described a high lcvel of stress caused by bombings, nightly raids,
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uncertainty about personal safety, frequent funcrals of neighbors and acquaintances due
to thc war, and ongoing sadness about the losscs that his family had sustained.
Moreover, as a result of war conditions, Amir was uncmploycd at the time of
cvaluation. Nevertheless, Amir emphasized that his post-prison, war-related stressors
are not the primary reason for his emotional “disturbances.” He stated, “No sorrow can
be compared to my torturc expericnce in jail. That is the top reason for my sadness. [
cannot forget it.”

Amir’s reported symptoms and behaviors conform to all three clusters of PTSD
symptoms including intrusive rccollections of the trauma, hyperarousal, and avoidance.
These symptoms are directly traceable to the traumatic experience that he rcported.
Amir described suffering from flashbacks and nightmares about his imprisonment. His
days arc preoccupied with images and thoughts of his imprisonment. He added, “It is
likc in my hcad I have never left Abu Ghraib.” He expcriences fear and outrage, and
exhibits physiological reactivity (i.e., startle response, throat constriction, chest pain,

heart palpitations) when exposed to cucs that arc reminiscent of the trauma, such as the

'sight of US soldiers or the recollection of his torturc.

Amir reportcd numerous symptoms of hyperarousal including suffering from
scverely disturbed sleep, often slecping approximatcly two hours a night; moodiness;
outbursts of anger; and exaggerated startled rcsponsc.. Furthermore, hce described
symptoms of avoidancc and cmotional numbing, including avoiding open space,
people, and social activities; and feeling flat or constricted in his emotions. He also
confirmed feeling isolated, and detached or disinterested in forming social relations
after his rclease from prison.

Amir described feeling helpless and having a “dark™ sensc of the future.
Moreover, he articulated a sense of wounded pride and stolen honor. He explained that
the dissemination of photographs from Abu Ghraib on the Internct had exposed his
humiliation to the world. He is concerned that this public knowledge has ensurcd that
his children will suffer the blame and dishonor of his reputation as a former detaince
and will thus be at risk for a lifc of shame.

Amir disclosed that he constantly harbors suicidal idcation, although he adheres

to Islam’s teachings which prohibit suicide. While in prison he tried to kifl himself by
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banging his head against a hard surface. He reported frequent thoughts of revenge and
homicidal fantasies.

The symptoms of scxual dysfunction are consistent with a previous history of
sexual violation. He reported having trouble being naked in front of his wife.
Flashbacks of his torture, cspecially the sexual aspects, often intruded during sex with
his wife. In such instances, he would then “lose all strength.” Along with ercctile
dysfunction, he also rcported low sexual drive and minimal intcrest in sex. Amir
specifically described triggers, context, and timc frame that connect the sexual
dysfunction to the traumatic violation of his experiences at Abu Ghraib. The
impairment is likely linked to post-traumatic re-cxpericncing of the sexual violation.

Amir demonstrated historical, physical, and psychological evidence strongly
supporting his allegations of torture. He provided substantial detail rcgarding many
components of his abuse. He was forthcoming about what he does and does not recall.
The manner in which Amir described his detention experience, both in content and in
stylc, as well as the clinical findings lead us to conclude with high confidence that he is
credible. Amir continues to suffer from physical and psychological symptoms since his
rclease from Abu Ghraib, and described subsequent marked impairments in his social,

sexual, and ecmotional functioning.
Conclusion and Recommendations

In summary, the evaluations of both of these men revealed clear historical,
physical, psychological, and radiographic cvidence corroborating their allegations of
torturc and abuse. Both continucd to suffer from severe symptoms long aftcr their
release. In fact all 11 men cvaluated for this study had findings consistent with their
reports of torture and abuse.

Historically, the United States is a leader in fighting against torturc and in aiding
torture survivors. Sadly, the actions authorized by the prior Administration were wholly
inconsistent with our proud tradition and our obligations under the Convention Against
Torture. In short, we committed acts of torture. We did so in the name of national
secunity. We did so by calling it things other than torture-such as “enhanced”

intcrrogation tcchniques. But it was torturc nonctheless. The information to date
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strongly supports the contention that these were not the acts of a few bad apples on the
night shift, but were part of a concerted and methodical policy of torture and abuse.
While it is noteworthy that thc Obama Administration has condemned torturc and acted
to prevent torture, including issuing an Executive Order to this effect, much more is
nceded.

In particular there remains a crucial need for a comprechensive investigation into
prior practices of torturc.  Such an investigation must clanify exactly what happened,
how it happened and who was responsible, and most importantly, what specific measures
need to be in place to prevent this from happening again. Such an investigation cannot
nor should not be the responsibility of one committec. Such an investigation must
cxamine violations of medical cthics by health professionals.

We necd to get to the bottom of what happened.  As a physician and scientist
who has spent much of his professional career cvaluating and caring for victims of torture
and abuse, 1 want to clearly statc that torture and inhuman interrogation techniques are
cruel, ineffective and can have devastating health consequences. As a health
professional, these abuses and the harm they cause deeply offend medical ethics and
valucs. As an American, they offend the traditions and principies we have long shared
and cherished as a nation, including a ban on torture and cruel, inhuman or degrading
treatment or punishment.

This is a matter of moral necessity, and it is also a matter of national and
international security. We have undermined our capacity to speak out against torture.

We have enabled the actions of despots and dictators around the world, who invoke
“national security” as a reason to torture. In order to restore our capacity to effcctively
advocate against torture, we must account for our own country‘s actions. Simply stated
we cannot have it both ways.

I am very concerned that our actions have put our soldiers and others U.S. citizens
living around the world at risk. Furthermore, practicing or condoning torture by our
country in any way runs the risk of increasing what is already a world wide public health
epidemic of torture-documented to occur in morc than {00 countries. Torture is
frequently invoked in the name of national security, whether the victim is a Tibetan monk

calling for independence or an African student advocate protesting for democracy. While
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torture is not effective in eliciting accurate information, it is cffcctive in undermining
community, trust, safety and the rule of law. | am concemed that the previous
Administration’s approval of torture and mistreatment by our country has put innocent
civilians in hanm’s way who are attempting to promote democracy and freedom under
despotic regimes around the world.

Another issue that merits attention s the Army Field manual, which is now
recognized as the uniform standard for all U.S. personnel conducting interrogations.
While the AFM as a uniform standard will climinate many of the prior abuscs, the current
language and in particular Appendix M still allows for potential abuse. The Army Ficld
Manual must be revised to ensure that neither the torture or mistreatment of detainees are
in any way condoned or allowed.

The United States must commit itself to repairing the damage done and restorce
our credibility. The United States must ensurc that the very serious allegations of torture
and administration which occurred are appropriately investigated. We must ensure that
torture and mistreatment, no matter what you call it, are neither condoned nor occur
under our great country’s watch. Though perhaps invoked, misguidedly in the name of
national sccurity, the abuses committed by the United Statcs have undermined our
integrity and made the world a much more dangerous place. We must take responsibility

for what has happened, and see that it never happens again.

Thank you.
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Dceember 16, 2009
Scnate Judiciary Subcommittec on Human Rights and the Law

Re: Hearing — The Law of the Land; U.S. Implementation of Human Rights
Treatics

Mcmbers of the Senate Judiciary Subcommittee on Human Rights and the
Law:

LatinoJustice PRLDEF weicomes this opportunity to present you
with concerns that have cmerged in our ongoing work through our civil
rights litigation - meant to promote justice for Latinos. A central issuc in
our recent work is the rising pattern of ill treatment of Latino migrants in the
United Statcs and the government’s failurc, both at the national and local
levels, to ensure the safety of this ever-growing segment of the US
population. In fact, it is becoming increasingly clear that the United States
is cncouraging a climate that fosters anti-Latino scntiment, as the
government itself has institutcd policics and practices that target the Latino
population in its enforcement efforts, particularly in the areas of
immigration policy. The United States has cxisting obligations under
international human rights instruments, including the Internarional
Covenant on Civil and Political Rights and the Convention on the
Elimination of Racial Discrimination, to ensurc the life and safety to all of
its residents, protections that extend to its newest residents and recent
arrivals from the Americas and the rest of the world.  As a beacon of
democracy and human rights, the United States is supposed to be an
cxemplar of justice and a safe haven for recent arrivals that seck to be part
of the fabric of this country. As wortkers, families, and children — Latino
immigrants arc contributors to the well heing of this society. They are the
farmers, the factory workers, the nannics, the domestic workers, the
landscapers and maintenance workers. They are professionals and skilled
workers that bring innovation to our economy. Unfortunately, whether
unintentionally or not, the policies and practices undertaken by agencies like
the Department of Homeland Security have often had the consequence of
encouraging private citizens predisposed fo violence to target Latino
immigrants for attack.

As a result of the rhetoric from the highest echclons of our national
government to local politicians, Latino immigrants are increasingly
perceived as invaders that require expulsion or whose culture is perccived as
dangcrous, even in day-to-day interactions, Often we have heard of
individuals attacking others because they are speaking Spanish in public or
employers harassing their employees for spcaking Spanish on the job.
Increasingly we are witnessing teenagers attacking Latino day laborers on
their way home from work. Latino workers are scen as a threat or are
perecived as not valued members of socicty, meriting harsh treatment —
whether in just how they are thought of or in actual treatment. In the wake
of steeped up efforts to enforce immigration law, we havc witnessed an
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increasing number of incidents across the country of violcnce against Latino migrant residents.
This phcnomena is of particular concern, as these incidents appear to be intensifying, rather than
dissipating. Of note, immigration enforcement policies are being intensified as well, without
enough oversight or concem for the consequences of sending a message to society that it is
acceptable to discriminate against Latinos.

Considering the forcgoing backdrop, this ts a perfect time in this nation’s history to
reevaluatc the government’s interpretations of human rights laws and recommit itself to its
obligations under these laws. [t should also afford the opportunity to see how to best achieve in
practice and in our public policy ways to ensurc the protection of minimal human rights
guarantees that all residents arc cntitled to — whether in this country with permission or not. We
are a nation of laws and a nation that strives to achieve frccdom for all. As a nation that strives
to embrace the notions of fairness and equality, it is important that we revise the conversation
about immigration.

LatinoJustice PRLDEF urges this committee to consider making recommendations to all
national agencies charged with enforcing immigration laws so that they come in line with the
international obligations that we already have under the instruments we have ratified. Even with
rescrvations, understandings and declarations (commonly referred to as RUD’s), which our
Congress has added to such ratifications, our obligations under such instruments require our
government to seck ways to enhance human rights protections, not derogate from them.

We thank you for your attcntion and your special consideration of these matters.

Sincerely,

Coim & fodl

Cecsar Perales, Esq.
President and General Counscl
LatinoJustice PRLDEF
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LAWYERS COMMIYYER FOR

i, CIVIL RIGHTS -~

STATEMENT OF
THE LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
BEFORE THE
SENATE JUDICIARY SUBCOMMITTEE ON HUMAN RIGHTS AND THE LAW

December 16, 2009
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The Lawyers’ Committee for Civil Rights Under Law (“Lawyers’ Committee™) applauds
the Senate Judiciary Subcommittee on Human Rights and the Law on this hearing on U.S.
implementation of human rights treaties to which it is a signatory. The Lawyers” Committce has
long worked to ensure that the Unitcd States fulfills both its domestic and international
obligations in our continued pursuit of a nation where our minority populations have full civil
and political rights and live free from discrimination. In the past we worked in the international
arcna to cnd apartheid in South Africa through our Southern African Projcct and with the United
Nations in major conferences such as the Fourth World Conference on Women in Beijing and
the 2001 U.N. World Conference Against Racism.

In recent years, we have been actively involved in monitoring and responding to reports
written by the United States in response to the requirements of both the International Covenant
on Civil and Political Rights (ICCPR) and the International Convention on the Elimination of All
Forms of Racial Discrimination (CERD). Our review and reporting have documented that while
the U.S. has moved beyond its dark past of state sponsored discrimination against its minority
population, racial discrimination and incquitics persist. The concluding obscrvations issued by
the monitoring bodies of both ICCPR and CERD offer avenues through which we can continue
our path to building a socicty where all are truly cqual and discrimination is a relic of our past.

Ratified by the U.S. in 1992, the ICCPR requires the United States “to respect and to
ensure” that all persons have a wide range of civil and political rights." The treaty states:

“All persons are equal before the law and are entitled without any discrimination
to the equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, religion,
politica% or other opinion, national or social origin, property, birth or other
status.”

Thus, the ICCPR not only prohibits state sponsored discrimination, but creates an affirmative
obligation to ensure “effective protection against discrimination.”

Ratified by the United States in 1994, CERD also prohibits racial discrimination and
rcquires that state parties “undertake to pursue by all appropriate means and without delay a
policy of eliminating racial discrimination in all its forms.> In ratifying the treaty each statc
commits, among other steps, to “cnsure that all public authorities and public institutions, national
and local, shall act in conformity with this obligation.® CERD prohibits racial discrimination in
matters of justice, personal sccurity, voting and political rights, movement, marriage, property,
inheritance, religion, expression, assembly and association, employment, housing, health and
medical care, education and cultural activities.’
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Article VI of the U.S. Constitution provides that treaties, along with the Constitution and
federal laws, “shall be the supreme Law of the Land; and the Judges in every State shall be
bound thereby, Absent implementing legislation, these treaties cannot form a basis for a
domestic causc of action in U.S. courts, however, the U.S. is still obligated to fulfill its
obligations under the treaties it has ratificd. A rcview of the concluding observations from rccent
treaty reviews of compliance with both ICCPR and CERD show that the U.S. still has much to
do in order to meet its treaty obligations under ICCPR and CERD. The deficiencies of the
United States in meeting its obligations are shown by both continued racial disparities in a wide
range of economic, civil, and political rights and by the failurc of the federal government to
adcquately commit resources to these obligations.

This statcment will discuss the need for morc awarcness and implementation of our treaty
obligations by both the federal and state governments and the areas in which we are deficient in
thc arcas of voting, cducation, employment, environmental justice, housing and community
development and criminal justicc gencrally.

L The Need for Proper Implementation

Both the concluding observations from the rceent treaty compliance reviews for the ICCPR
and CERD note the lack of implementation at the state level. The CERD Committee expressed
its “concern [with] the lack of appropriatc and effective mechanisms to ensure a co-ordinatcd
approach towards the implementation of the Convention at the federal, state and local levels.”®
The Lawyers” Committee joins the chorus of calls for both an inter-agency working group in the
fcderal government that would, among other tasks, ensure that proposed legislation from the
executive branch meets U.S. human rights obligations and monitor all actions of the government
to ensure conformity with human rights treaty obligations. We also support proposals to
transform the U.S. Civil Rights Commission to the U.S. Commission on Civil and Human
Rights. Such mechanisms would put the U.S. on the path to “fully [] respect and implcment its
treaty obligations under international human rights treaties to which it is a party” and “to
promote respect for international human rights, both in our relationships with all other countries
and by working with and strengthening the various intcrnational mechanisms for the protection
of human rights ...”’

II.  Lack of Treaty Compliance

Voting Rights

Under articles 2, 5(c), and 6 of the CERD Convention, a Statc Party must undertake to
pursue by all appropriate means a policy of climination of racial diserimination and eliminate
racial diserimination in all its forms. Specifically, a Statc party must take actions to guarantee
the right of everyone to equality before the law, notably in the cnjoyment of political rights, and
to ensurc effective protections and remedies against racially discriminatory acts that violate
human rights and fundamental freedoms.

Article 25 of ICCPR calls for every citizen to have the right and opportunity to take part
in “the conduct of public affairs directly or through frcely elected representatives™ and “to vote
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and to be clected at genuine periodic elections which shall be by universal and equal suffrage . .

»

Today, although advances have bcen made, equal participation is far from reality.
Discrimination against minority voters is evidenced by tawsuits and studies concerning, among
other things, inadequate and unequal election administration, voter intimidation aimed at
minority voters, and felony disenfranchisement laws that disparately impact racial minorities. In
recent years, the Department of Justice (DOJ) has failed to both enforce the nation’s voting rights
laws and protect the rights of minority voters. Under the past administration, DOJ brought fewer
Section 2 cascs, and at a significantly lower rate than any other administration since 1982.% Only
two cases were filed on behalf of Blacks and none on behalf of Native Americans,” Partisan
political concerns were placcd ahcad of intcrnational obligations to protect the rights of minority
voters in scveral pre-clearance determinations under Section 5 of the Voting Rights Act. In
2003, despite the fact that carcer staff at the Voting Section determined that a Texas redistricting
plan resulted in retrogression of minority electoral opportunity, the DOJ’s political appointees
nonctheless pre-cleared the plan.® One of the districts approved by the DOJ’s political
appointees was subsequently held to violate Section 2 of the Voting Rights Act. Similarly,
despitc recommendation by carcer staff at the DOJ to object to a Georgia law requiring voters to
present government-issued photo identification in order to vote, the DOJ pre-clcared the plan
only to have it later invalidated as an unconstitutional poll tax violating the Fourteenth
Amendment.!' Recently, the constitutionality of one of the most important provisions of the
Voting Rights Act, Scction 5 was challenged in our courts. While the Supreme Court upheld its
constitutionality, it continued the trend of narrowly construing the protections of voting rights
laws by noting “serious misgivings about the constitutionality of section 5.”"

The U.S. disenfranchises more incarcerated persons that any other country for which data
is availablc by any measure, whether it is categories of persons disenfranchised, percentage of
total population or total number of persons in prison.” Although racially neutral on their face,
felon disenfranchisement laws are clearly tied to criminal punishment in the United States where
Black imprisonment rates havc consistently exceeded White rates since at least the Civil War era
and remain approximately seven times higher than rates among Whites today.'* The racial
impact of felon disenfranchiscment laws is clear -~ two million Blacks cannot vote due to a
felony conviction, which is a disenfranchiscment rate nearly five times that for non-Blacks.” In
five states that deny the right to vote to cx-offenders, one in four Black men is permancntly
disenfranchised.'® In fourtcen states, more than onc in ten Americans have lost the right to vote
by virtue of a felony conviction and five of these states disqualify over 20 percent of the Black
voting age population.'” Blacks are not only disproportionately disenfranchiscd, but are also less
likely to have their voting rights restored,"®

The U.N. Committee on Human Rights in its review of compliance under ICCPR noted
that it “is of the vicw that general deprivation of the right to vote for persons who have received
a felony conviction, and in particular those who arc no longer deprived of liberty, do not meet
the rcquirements of (the lCCPR].”19 The CERD concluding observations also noted with concern
“about the disparatc impact that that existing fclon discnfranchisement laws have on a large
number of persons belonging to racial, ethnic and national minorities, in particular African
Amcricag0 persons, who are disproportionatcly represented at every stage of the criminal justice
system.”
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Education

Article 5 of CERD requires a State Party to undertake to prohibit and to climinate racial
discrimination and to guarantec the right of everyone 1o equality before the law, including in the
right to education and training. A Party must take “special and concretc measures to ensure the
adequate devclopment and protection of certain racial groups or individuals belonging to them,
for the purpose of guaranteeing them the full and cqual enjoyment of human rights, and
fundamental freedoms.” Similarly, cach Statc Party shall amend or nullify laws that have the
cffect of creating or perpetuating racial discrimination; and undertake to encourage “appropriate,
integrationist multiracial organizations and movements and other means of climinating barriers
between races,” and to discourage that which tends to strengthen racial division.

The U.S. has failed to prevent apartheid conditions in public schools and to promote
access to quality educational opportunities for racial and cthnic minority groups historically and
presently prone to discrimination—Ileading to large achicvement gaps, high rates of suspension,
expulsion, and criminal sanctions for minority students, and low graduation rates for minority
and English Language Leamer (“ELL”) students. Al of these circumstances diminish
opportunities for the full and cqual cnjoyment of economic opportunities, human rights, and
fundamental freedoms.

Major factors contributing to currcnt levels of racial inequality in educational
opportunities in the United States include schootl attendance zones that promote scgregation and
racial isolation; systems of ability grouping and tracking that consistently retain or place
minority studcnts in lower level classes; and a failure to counteract differences in parental
income and educational attainment, which corrclate with race. *' Lower expectations held by
teachers and administrators for minority students and underperforming, poorly financed schools
perpetuate minority students’ underachievement.”?

The de facto racial segregation in public schools is a key concern under CERD”
Additionally, CERD is concerned that the Supreme Court’s recent decisions have “rolled back
the progress made since [] Brown v. Board of Education (1954), and limited the ability of public
school districts to address de facto  segregation by prohibiting the use of race-conscious
nicasures as a tool to promote integration (arts. (2), 3 and 5 (e) (v)).”>* De facto racial
scgregation is also a concern under the ICCPR as the Human Rights Committee recently noted
its concern about the “de facto racial segregation in public schools.” ¥

The disparate quality of education in the United States demonstrates a failure under both
CERD and the ICCPR. Thc CERD Committee recently stated its concern about the continued
“achicvement gap” between white and minority students and is concerned that the “alleged racial
disparitics in suspension, expulsion and arrest rates in schools contribute to exacerbate the high
dropout rate and the rcferral to the justice system of students belonging to racial, cthnic or
national minorities (art. 5 (c)(v)).”26 The Human Rights Committee in its ICCPR Review also
stated that it was “concemed that the [United States] . . . has not succeeded in eliminating racial
discrimination such as regarding the wide disparities in the quality of education across school
districts in metropolitan areas, to the detriment of minority students. [The Committee] also notes
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with concern the [United States’} position that federal government authorities cannot take legal
action if there is no indication of discriminatory intent by state or local authorities.”>’

Employment

Under Article 5 of CERD, a State Party must undcrtake to guarantee the right of everyone
to equality before the law in the enjoyment of the rights to work, to free choice of employment,
to just and favorable conditions of work, to protection against uncmployment, to equal pay for
cqual work, to just and favorable remuneration.

The United States has an affirmative obligation under CERD to take “special and
concrcte measures” in soctal, economic, cultural and other fields to ensure adequate development
and protection of certain racial and ethnic groups (and individuals belonging to them) to
guarantee the full and equal right to and enjoyment of cconomic, social and cultural rights.zx

Article 2 of the ICCPR guarantees the enjoyment of the rights enumcrated in the
Covenant to all individuals within the United States without regard to race, color, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status, In
1995, the Human Rights Committee suggested that, in order to fuifill its obligations under
Article 2, the United States Government should “increase its efforts to prevent and eliminate
persisting discriminatory attitudes and prejudices against persons belonging to minority groups
and women including, where appropriate, through the adoption of affirmative action.”

The United States has fallen short in its obligations to eliminate racial discrimination and
racial disparity in employment. In November 2009, the unemployment rate for Blacks was
15.6%, whercas Whites were unemployed during the same period at 9.3%,*® and the poverty
rates for Blacks (24.7%) and Hispanics (23.2%) were almost three times the rate for Whites
(8.6%).“‘I Blacks and Hispanics were employed at significantly lower levels in management,
professions, and related occupations, where Blacks constituted 25.2 percent and Hispanics 8.1
percent, as compared to non-Hispanic whites at 36.6 percent. The same disparitics exist in
wage ratcs between minorities and Whites.™

The United States has failed to vigorously enforee Title VI of the Civil Rights Act of
1964 and the Equal Employment Opportunity Act of 1972. Governmental agencies, including
the DOJ, have recently brought fewer “disparate impact” cases™* and cases that allege that Blacks
arc the victims of racial discrimination. Discrimination in thc workplace continues to have a
pervasive cffect on the cxperience of U.S. workers. Pronounced disparities in unemployment,
earnings and poverty rates lead to the conclusion that discrimination is preventing minoritics
from receiving equal employment opportunities. While cfforts have been made to address
discrimination in the U.S. workplace, there remains much room for improvement.

A predominant theme of the past scveral years has been the lack of enforcement of
federal laws designed to remedy discrimination in cmployment for minoritics by the government
agencies tasked with this responsibility. The types of cases pursued reflect a marked reduction in
the number of disparate impact cases, which scck broad reform of employment sclection
practices that adversely affect the employment opportunitics for a minority group. A significant
number of cases filed by the federal agency charged with enforcement of these laws have been
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“reverse discrimination” cases, alleging discrimination against Whites,  Rccent judicial
interpretations of federal labor taws have resulted in the strengthening of immigration
cnforcement by weakening worker protections, leading to employment discrimination at the
intersections of race and national origin. National sccurity and fears of terrorisin justifications
also have becn used to limit protections against discrimination, or even fuel discrimination,
based on national origin, religion, race, and color. These realities show that whilc efforts have
been made to- address discrimination in the U.S. workplace, there remains much room for
improvement.

The CERD Committee expressed concern that “workers belonging to racial, ethnic and
national minoritics, in particular women and undocumented migrant workers, continue to face
discriminatory treatment and abusc in the workplace, and to be disproportionately represented in
occupations characterized by long working hours, low wages, and unsafe or dangerous
conditions of work.™"

Affirmative Action

Unfortunately, the United States has recently curtailed its usc of affirmative action
programs to meet its treaty obligations. The states of Washington, California and Michigan
have enacted laws that effectively ban all forms of affirmative action in public education, public
crnployment and public contracting.36 The CERD Committee noted “with concem that recent
case law {] and the use of voter referenda to prohibit states from adopting racc-based affirmative
action measures have further limited the permissible use of spccial measures as a tool to
elimina}gc persistent disparitics in the enjoyment of human rights and fundamental freedoms (art.
22y

The United States has failed to adequately address laws and policics that have a
discriminatory impact on racial minoritics, but that arc not accompanicd by cvidence of
intentional diserimination. The CERD Committee remains concerned that “claims of racial
discrimination under the Duc Process Clause of the Fifth Amcendment to the U.S. Constitution
and the Equal Protection Clause of the Fourteenth Amendment must be accompanied by proof of
intentional discrimination (arts. 1(1) and 6)**  Furthermore, the “definition of racial
discrimination uscd in federal and state legislation and in court practice is not always in line with
the Convention, which requires States to prohibit and eliminate racial discrimination in all its
forms, 3ig)cluding practices and legislation that may not be discriminatory in purpose, but in
cffect.”

Environmental Justice and Health Disparities

Article 2 of CERD obligatcs a State Party to take measures to review its law and policy
and amend or rescind laws that have the cffect of creating or perpetuating racial discrimination
where it exists.

Environmental racism and health care disparities persist in the United States. Low-
income communitics and peoplc of color are disproportionately burdencd by cnvironmental
pollution and myriad hcalth problems associated with poor air and water quality and toxic
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cxposure. Such disparities in the United States primarity impact the poor, uninsured, and other
vulnerable and high risk populations.

Environmental Justice: The United States is failing to adequately address the problems
of environmental racism. Despite a Clinton Era executive order requiring them to do so, federal
agencies have routinely failed to incorporate environmental justicc principles into their work. In
October 2003, the U.S. Commission on Civil Rights reported on the “failurc” of the EPA and the
Departments of the Interior, Housing and Urban Development and Transportation “to fully
incorporate environmental justicc into agency corc missions,” citing “thc abscnec of
accountability and critical asscssments for environmental justice programs and activities, and the
lack of top-down leadership on environmental justice issues.™ More recently, in July 2005, the
Government Accounting Officc (“GAO”) found that thc EPA continued to fail to address
environmental justice.*’ Specifically, the GAO found with respect to devclopment of clean air
rules, the EPA did not initially address environmental justice, did not provide guidance and
training to identity potential environmental justice concerns, and its economic reviews did not
consistently provide decision makers with an environmental justice analysis.” As receatly as
September 2009, the Ninth Circuit Court of Appcals found that the EPA failed to investigate
claims of discrimination in use of EPA grant funds in 2006 or 2007.* In that case the Rosemere
community in Washington statc was challenging the city's usc of federal funds to improve
affluent white communities but neglected the minority communities that were in desperate need
of improved water, sewer and other basic municipal services.

Health Care Disparities: In 2000, the U.S. Government reported that “[plersons
belonging to minority groups tend to have less adequate access to health insurance and health
care,” and that “[hlistorically, cthnic and racial minorities were excluded from obtaining private
insurance...[] Allthough such discriminatory practices are now prohibited by law, statistics
continue to reflect that persons belonging to minority grogps, particularly the poor, are less likely
to have adequate health insurance than White persons.” The 2007 report to the CERD states
that “despite progress in overall health in the nation, continuing disparities exist in the burden of
illness and death cxperienced by some minority groups, compared to the United States
population as a whole.™ It also notcs that “minorities are less likcly than Whitcs to receive
necded care, including clinically necessary procedures, in certain types of treatment arcas.™® The
United States’ failure to ensure equality in access to health care was noted by the CERD when it
stated its “deep concern that racial, cthnic and national minoritics, especially Latino and African
American persons, are disproportionately concentrated in poor residential areas characterized by
.. . inadequate access to health care facilitics. .. ™"

Housing and Community Development

Article 5 of CERD requires that a State Party undcrtake to prohibit and eliminate racial
discrimination in all its forms and to guarantce the right to everyone to equality before the law in
the enjoyment of economic, social and cultural rights, in particular, the right to housing.
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The United States is failing to ensure that racial and cthnic minorities have equal access
to housing. De facto segregation persists in many metropolitan and rural arcas throughout the
country. Discrimination in the private housing markct remains prevalent. Public housing
remains substandard and insufficient at both the state and federal levels. Additionally, in the
recent foreclosure crisis, a major causc of which was predatory lending, minorities have been
disproportionately affccted resulting in the greatest fost of wealth in the African American
community.

Sadly, African Amcricans and racial minorities are all too often the victims of housing
discrimination. According to the National Law Center on Homelessness and Poverty, “every
year in the United States, more than 1.7 million fair housing violations are committed solely
against African Americans,™ The Department of Housing and Urban Development (HUD)
indicated that housing complaints rclated to race and disability were the most common
complaints handled by the agency in 2008."° In addition to purposefutl discrimination, minoritics
are often impacted by substandard and insufficient public housing. As of 2005, there were only
67.6 affordable units for every 100 cxtrcmely low-income households in the U.S. — down from
78.2% in %003.50 And, of those 67.6 affordable units, only 35.4 units werc both available and
adequate.”

The United States is also failing to adequately utilize and fund existing programs to help
address the disparities that exist in housing. For instance, Section 8 vouchers often contain too
many restrictions such that recipicnts arc concentrated into particular buildings or
ncighborhoods.SZMorcovcr, the DOJ has failed to adequatcly investigate and bring action against
those individuals who engage in racial discrimination in housing laws. In fact, there has been a
dramatic decrease in pursuing such investigations and cases in recent years53

The United States’ failure to ensure equal access to adequate housing was noted by
CERD when it stated its “deep concern that racial, ethnic and national minorities, espeeially
Latino and African American persons, are disproportionately concentrated in poor residential
areas characterised by sub-standard housing conditions . . . .»** Lastly, the Human Rights
Committec has also expressed concern “with reports that some 50% of homeless Rcoplc are
African American although they constitute only 12% of the United States population.””

Criminal Justice

Article 5 of the Convention requires that States Parties undertake to prohibit and
climinate racial discrimination in all its forms and to guarantee to everyone without distinction as
to race, colour, or national or cthnic origin cquality before law, notably in the enjoyment of the
right to equal trcatment before tribunals and other organs adininistering justice, in addition to
other basic, cnurnerated rights.

In the area of equal justicc and access to justice, racial minorities continue to suffer a
higher incarceration ratc than non-minoritics. Widespread disparities on account of race
continue to persist. At least three-fifths of all state court criminal defendants are minorities.
Blacks in particular comprisc 44 percent of state court criminal defendants, while only 13
percent of the general population.®® Black men are 6.5 times as likely to be incarcerated as
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White men. Approximately one in nine Black males between the ages of 25 and 29 are
incarcerated, and onc in three can expect to go to prison in their lifctime.”’

One particularly troubling aspect of the United States’ failure to eliminate racial
discrimination in the justice system is the application of the death penalty. Thc CERD noted in
2001 the disturbing correlation between race and imposition of the death penalty in the United
States. The disproportionate numbcrs of racial minorities subject to the death penalty has not
improved. Blacks comprise just i3 percent of the population, but were 40 percent of the
individuals executed in 2006, and 42 percent of the inmates on death row in 2005.%% fllinois
imposed a moratorium on the death penalty, and other states have considercd such measures, but
the majority of statcs, as well as the federal government, continue to wield the power to exccute
the convicted. The American Bar Association and other organizations, have urged a
moratorium.”  The Human Rights Committee, in its 2006 reports, “remainfed] concerned by
studies according to which the death penalty may be imposed disproportionatcly on ethnic
minorities as well as on low-income groups, a problem which does not seem to be fully
acknowledged by the State partyf’(’0

The CERD concluding obscrvations recently “reiterate[d] concern regarding the
persistent racial disparities in the criminal justice system of the [United States], including the
disproportionate number of persons belonging to racial, ethnic and national minorities in the
prison population, allegedly due to the harsher treatment that defendants belonging to these
minoritics, especially African American persons, receive at various stages of criminal
proceedings (art. 5(a)).”®’

III.  Conclusion

The Lawyers” Committee commends the subeommittec for holding this historic hearing.
For years, we have supported a more comprehensive approach toward combating discrimination
and racial disparities in the United States and have cncouraged adherence to our treaty
obligations under CERD and ICCPR. We hope that this hearing is one of many steps by this
Congress to address the failures of the U.S. system to adequately address the racial disparities in
this country. The Lawyers’ Committec looks forward to working with the subcommittec to
achieve these goals and ultimatcly ensure full compliance with U.S. treaty obligations.
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hup://www.abanet.org/moratorium/.

“ Human Rights Committec, supra note 19, at § 29.

' Committee on the Elimination of Racial Diserimination, supra note 20, at 4 20.
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Nnited States Senate

WASHINGTON, DC 20510

October 15, 2009

The Honorable Eric H. Holder Jr. The Honorable Hillary Clinton
Attorney General Secretary of State

U.S. Department of Justice U.S. Department of State
Washington, DC 20530 Washington, DC 20520

Dear Attorney General Holder and Secretary Clinton:

We respectfully request the administration’s input on what steps may be taken, including
by Congress, to respond to the Case Concerning Avena and Other Mexican Nationals
(Mex. v. U.S.), 2004 1.C.J. 12 (Mar. 31) and Medellin v. Texas, 552 U.S. 491 (2008), and
what additional measures may be taken to ensure that state and local officials are aware
of the United States’ obligations under the Vienna Convention on Consular Relations.

In 1969, the United States ratified the Vienna Convention on Consular Relations
(VCCR). Article 36 of the VCCR grants individual foreign nationals a right of access to
his or her consulate, and ensures that consular officials can visit their nationals and
arrange for their legal representation. The receiving state bears the burden of facilitating
such access by informing “the person concerned without delay of his rights [under Article
36].” United States citizens rely on the protections of the VCCR every day, and the U.S.
Govemnment frequently demands that other countries comply with the VCCR to ensure
our citizens receive fair treatment when detained abroad.

In 2004, the International Court of Justice (ICJ) determined that the United States had
violated Article 36(1)(b) of the VCCR by failing to inform 51 foreign nationals of their
VCCR rights, and by failing to notify consular authorities of the detention of 49 foreign
nationals. The United States had voluntarily consented to the ICJ’s jurisdiction to hear
such complaints when it ratified in 1969 an Optional Protocol Concerning the
Compulsory Settlement of Disputes, which accompanies the VCCR.

On February 28, 2005, President Bush, in recognition that the United States was required
to comply with the ICJ’s decision and that doing so would continue to preserve these
rights for American citizens abroad, issued a determination that “the United States will
discharge its international obligations . . . by having state courts give effect to the [ICJ’s]
decision in accordance with general principles of comity.” The Supreme Court, however,
in Medellin v. Texas held that the Optional Protocol is not a self-executing treaty and that
the president did not have the authority unilaterally to enforce the decision of the ICJ.
Chief Justice Roberts, writing for the Court, noted that “[n]o one disputes that the Avena
decision—a decision that flows from the treaties through which the United States
submitted to ICJ jurisdiction with respect to Vienna Convention disputes—constitutes an
international law obligation on the part of the United States.” Nevertheless, the Court
held that the Avena judgment did not have automatic domestic legal effect and that, to
give it effect, congressional action is required. We believe that the United States should

12:34 Aug 24,2010 Jkt 057909 PO 00000 Frm 00347 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\57909.TXT SJUD1 PsN: CMORC

57909.310



VerDate Nov 24 2008

340

October 15, 2009
Page 2

fulfill its international treaty obligations. As former Bush Administration State
Department Legal Adviser John Bellinger emphasized in a recent op-ed published in The
New York Times (attached), it is critical to the rights of U.S. citizens abroad that all
nations fully comply with the VCCR.

We would appreciate receiving your recommendations about what steps may be taken,
including by Congress, to address the 4vena judgment and the subsequent Supreme Court
decision in Medellin v. Texas. We would also appreciate any recommendations you may
propose for additional efforts to ensure that state and local officials are aware of our
responsibilities under the VCCR.

Thank you for your attention to this important matter.

Sincerely,
o “"‘1 X7
ATRICK J. LEAHY JOHN F. KERRY]
United States Senator United States Senhtor
-

7 e 2 '
RUSSELL D. FEINGOLD NJAMIN L. CARDIN
United States Senator United States Senator
AL FRANKW

United States Senator
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The New York Times

July 18, 2009

OP-ED CONTRIBUTOR
Lawlessness North of the Border

By JOHN B. BELLINGER III

PRESIDENT OBAMA has rightly emphasized America’s commitment to
complying with international law. It is surprising, then, that he has so far taken
no steps to comply with decisions of the International Court of Justice requiring
the United States to review the cases of 51 Mexicans convicted of murder in state
courts who had been denied access to Mexican consular officials, in violation of
American treaty obligations.

In contrast to its mishandling of detainees, the Bush administration worked
conscientiously in its second term to comply with these rulings, even taking the
step of ordering the states to revisit the Mexican cases, a move the Supreme
Court invalidated last year. The Obama administration should support federal
legislation that would enable the president to ensure that the United States lives
up to its international obligations.

The international court’s decisions arise from the arrest, conviction and death
sentences of more than 50 Mexicans. As a party to the 1963 Vienna Convention

on Consular Relations, the United States is required to inform foreigners arrested

here of their right to have a consular official from their country notified of their
arrest.

Unfortunately, it has proven all but impossible to guarantee that state law
enforcement officials observe this obligation in all cases, and nearly all of the
Mexicans at issue were never told of their Vienna Convention rights.

In 2003, Mexico filed suit against the United States in The Hague, demanding
that the Mexicans’ convictions be reviewed to determine whether the absence of
consular notice had prejudiced the defendants’ ability to hire qualified counsel.
The international court sided with Mexico, ruling that the United States had
violated the Vienna Convention, and ordered us to reconsider all of the
convictions and death sentences.
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This decision presented a serious legal and diplomatic challenge for President
George W. Bush early in his second term. But Texas strongly opposed acquiescing
to an international court, especially in the prominent case of José Medellin, who
had been convicted of the rape and murder of two teenage girls.

Secretary of State Condoleezza Rice argued, however, that the United States was
legally obligated by the United Nations Charter to follow the international court’s
decisions, and she emphasized the importance of complying to ensure reciprocal
Vienna Convention protections for Americans arrested overseas. (The United
States, for example, took Iran to the international court for violating the Vienna
Convention by denying American hostages consular access during the 1979
embassy takeover.) President Bush ultimately issued an order in February 2005
directing state courts to follow the international court’s decision.

But Texas challenged the president’s order and, in March 2008, the Supreme
Court sided with Texas. Chief Justice John Roberts acknowledged America’s
obligation to comply with the international court’s decisions, but held that the
president lacked inherent constitutional authority to supersede state criminal law
rules limiting appeals and that Congress had never enacted legislation
authorizing him to do so.

President Bush’s advisers concluded that, in an election year, Congress could not
be persuaded to pass legislation extending additional rights to convicted
murderers. So instead Secretary Rice and Attorney General Michael Mukasey
wrote to Gov. Rick Perry of Texas reminding him of the United States’ treaty
obligations. Although Governor Perry agreed to support limited review in certain
cases, Texas nevertheless proceeded with the execution of José Medellin.

In the meantime, after the Medellin decision, Mexico sought a new ruling from
the International Court of Justice that the United States had misinterpreted the
court’s earlier judgment. In January — in a case I argued — the international
court concluded that although the United States clearly accepted its obligation to
comply with the decision, our nation had violated international law by allowing
Mr. Medellin to be executed. The court reaffirmed that the remaining cases must
be reviewed.
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President Obama now faces the same challenges as Mr. Bush in 2005: an
international obligation to review the cases of those Mexicans remaining on
death rows across the country; state governments that are politically unwilling or
legally unable to provide this review; and a Congress that often fails to appreciate
that compliance with treaty obligations is in our national interest, not an
infringement of our sovereignty.

The Obama administration’s best option would be to seek narrowly tailored
legislation that would authorize the president to order review of these cases and
override, if necessary, any state criminal laws limiting further appeals, in order to
comply with the United Nations Charter.

From closing Guantanamo to engaging with the International Criminal Court to
seeking Senate approval of the Law of the Sea Convention, President Obama is
confronting the recurring tension between our international interests and
domestic politics. But reviewing the Mexican cases as the international court
demands is not insincere global theater. On the contrary, complying with the
Vienna Convention is legally required and smart foreign policy. It protects
Americans abroad and confirms this country’s commitment to international law.

John B. Bellinger I1I, a lawyer, was the legal adviser to the State Department
from April 2005 to January 2009.
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Statement Of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
Subcommittee Hearing On
“The Law Of The Land: U.S. Implementation Of Human Rights Treaties”
December 16, 2009

I scheduled this heaning for the Subcommittee on Human Rights and the Law to consider U.S.
implementation of human rights treaty obligations.

President Obama and Secretary Clinton have begun to restore the image of America around the
world, and through their work and that of others, we are beginning to reassume our historic role
as a beacon to the world on human nights issues. Just last week, a measure of the world’s
renewed belief in that role was evident as our President was awarded the Nobel Peace Prize. On
that occasion he spoke of “our highest aspirations—that for all the cruelty and hardship of our
world, we are not mere prisoners of fate.” He spoke to the nature of the peace that we seek, “a
just peace based on the inherent rights and 