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(1) 

‘‘WE, THE PEOPLE’’ ? CORPORATE SPENDING 
IN AMERICAN ELECTIONS AFTER CITIZENS 
UNITED 

WEDNESDAY, MARCH 10, 2010 
U.S. SENATE, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The Committee met, pursuant to notice, at 10:08 a.m., in room 
SD–226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Feingold, Schumer, Cardin, White-
house, Klobuchar, Kaufman, Specter, Franken, Sessions, Hatch, 
and Cornyn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning. Today’s hearing is another in 
a series we have held that focus on how recent activist decisions 
by very narrow majorities on the Supreme Court affect the lives of 
hard-working Americans. We did this, of course, on the Lilly 
Ledbetter case where the Supreme Court basically said women 
could be paid less than men for the same kind of work. And in a 
case called Citizens United v. Federal Election Commission, five of 
the nine Justices acted to overturn a century of law designed to 
protect our elections from corporate spending. They ruled that cor-
porations are no longer prohibited from direct spending on political 
campaigns. They extended to corporations the same First Amend-
ment rights in the political process that are guaranteed by the Con-
stitution to individual Americans. 

And I believe the Citizens United decision turns the idea of Gov-
ernment of, by, and for the people on its head. It creates new rights 
for Wall Street at the expense of the people on Main Street. It 
threatens to allow unprecedented influence from foreign corpora-
tions into our elections. You can imagine what China could do with 
an American subsidiary if they wanted to influence an election, 
perhaps to defeat somebody who would criticize the use of basically 
slave labor or unsafe practices in China. And I think Americans 
concerned about fair elections have rightfully recoiled. 

Our Constitution begins with the words, ‘‘We, the People of the 
United States.’’ In designing the Constitution, States ratifying it, 
adopting the Bill of Rights, and creating our democracy, we spoke 
of and thought of and guaranteed fundamental rights to the Amer-
ican people, not to corporations. 

VerDate Nov 24 2008 12:05 Oct 13, 2010 Jkt 058420 PO 00000 Frm 00005 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\58420.TXT SJUD1 PsN: CMORC



2 

There are reasons for that. Corporations are not the same as in-
dividual human Americans. Corporations do not have the same 
rights, the same morals, or the same interests. And corporations 
cannot vote in our democracy. 

Teddy Roosevelt proposed the first campaign finance reforms, 
limiting the role of corporations in the political process. Those re-
forms, proposed by a Republican President, were preserved and ex-
tended through another century of legal developments that fol-
lowed. Eight years ago, it was these same values that informed bi-
partisan efforts in Congress, on behalf of the American people, to 
enact the landmark McCain-Feingold Act, and that legislation 
strengthened the laws protecting the interests of all Americans by 
ensuring a fair electoral process where individual Americans could 
have a role in the political process, regardless of their wealth. 

Six years ago, in McConnell v. Federal Election Commission, the 
Supreme Court upheld the key provisions of the McCain-Feingold 
Act against a First Amendment challenge. Now, a thin majority of 
the Supreme Court, made possible by President Bush’s appoint-
ment of Justice Samuel Alito, reversed course on the same ques-
tion. In doing so, this activist majority discarded not only the 
McConnell decision, but ran roughshod over longstanding prece-
dent, and took it upon itself to effectively redraft our campaign fi-
nance laws. As Justice Stevens noted in dissent, ‘‘The only relevant 
thing that has changed since . . . McConnell is the composition of 
the Court.’’ The Constitution has not changed. In fact, nowhere in 
Constitution do we even mention corporations. 

At the core of the First Amendment is the right of individual 
Americans to participate in the political process—to speak and, 
more crucially, to be heard. That is what the campaign finance 
laws were designed to ensure—that Americans can be heard and 
fairly participate in elections. Five Justices overruled Congres-
sional efforts to keep powerful, moneyed interests from swamping 
individuals’ voices and interests. They showed no deference to Con-
gress and little to the precedents of the Supreme Court. 

Now, Vermont is a small State. We have only 660,000 people. It 
is easy to imagine corporate interests flooding the airwaves with 
election ads and transforming even local elections there. It would 
not take more than a tiny fraction of corporate money to outspend 
all of our local candidates, both Republicans and Democrats com-
bined. If a local city council or zoning board is considering an issue 
of corporate interest, why would the corporate interests not try to 
drown out the views of ordinary Vermonters, hard-working citizens 
though they are? I know that the people of Vermont, like all Ameri-
cans, take seriously their civic duty to choose wisely on election 
day. Vermonters cherish their critical role in the democratic proc-
ess. They are staunch believers in the First Amendment. 

Vermont, in fact, would not ratify the Constitution until the 
adoption of the Bill of Rights in 1791. I think the rights of 
Vermonters and all Americans to speak to each other and to be 
heard should not be undercut by corporate spending. And I fear 
that is exactly what will happen unless both sides of the aisle— 
both Republicans and Democrats have a stake in this, and they 
should join with the President to try to restore the ability of every 
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American to be heard and effectively participate in free and fair 
elections. 

When the Citizens United decision was handed down, I said that 
it was the most partisan decision since Bush v. Gore. As in Bush 
v. Gore, the conservative activists on the Supreme Court unneces-
sarily went beyond the proper judicial role to substitute their own 
personal preferences for the law. With all the talk about judicial 
modesty and judicial restraint from the nominees at their most re-
cent confirmation hearings, those nominees of President Bush, we 
have seen all a Supreme Court these last 4 years that has been 
anything but modest and restrained. 

I am just concerned that this case is going to open the floodgates 
for corporate spending. And in these tough economic times, I be-
lieve individual Americans should not have their voices drowned 
out by unfettered corporate interests. I am also very concerned that 
this decision is going to invite foreign corporate influence into our 
elections. We are in unchartered territory, and I am concerned 
about what this might do. 

Senator Sessions, please go ahead, sir. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Mr. Chairman. 
I see my colleague Senator Cornyn. I know he would like to 

share a few opening comments. Maybe we could swap out on that. 
If you would think about it, I would appreciate it. 

The first thing, on Lilly Ledbetter, the Supreme Court had a re-
sponsibility to interpret a poorly written Congressional statute on 
the statute of limitations. They ruled the way they felt was correct. 
I think it was a decision that they could very well be justified. And 
then Congress acted promptly and changed it and clarified it. That 
is the way the system is supposed to work, and I do not think we 
should attack the Court’s integrity basically and accuse them of 
being political agenda-oriented on that case because we may have 
disagreed with how they interpreted a rather unclear statute. 

I think Citizens United was a very important affirmation of a 
fundamental American liberty, it seems to me, enshrined in the 
First Amendment that ‘‘Congress shall make no law’’ infringing the 
right of freedom of speech. And I think the Court simply said an 
assembly of people can have the right to speak also. And I think 
the criticisms are overwrought, and it should not be nearly as per-
sonal as it is on the Court, and that this is a legitimate interpreta-
tion of the words and spirit of the First Amendment which favors 
the liberty of advocacy in a very clear way. 

The sacred right of free speech is enshrined in our Republic from 
the beginning and one that becomes stronger when we protect it 
even for those who we disagree with, and we have a tradition of 
that. So I think it would be a good opportunity today to look at it 
honestly and accurately and talk about the Supreme Court’s ruling 
that appeared to me to be strengthening the First Amendment 
rather than constricting the First Amendment. 

I am concerned, though, that there has been too much alarmist 
rhetoric that has been flying around since this decision, and I hope 
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that today’s hearing can shed some light and not misrepresent the 
nature of the decision or impugn the integrity of the Justices. 

I do not think the Court is above criticism. I think they can be 
criticized. But I got to say, I was disappointed—dismayed, really— 
to hear the President of the United States mischaracterize the deci-
sion of the Supreme Court and scold the members of the Court in 
his State of the Union address for something they did not do, 
mischaracterized the case. 

The President claimed that the decision ‘‘reversed a century of 
law’’ and ‘‘opened the floodgates’’ for special interests and foreign 
powers to ‘‘bankroll American elections.’’ And I do not believe that 
was an accurate statement from an individual who should know 
better because he has taught constitutional law. If you are going 
to challenge the Supreme Court in the presence where they have 
no opportunity to respond and defend themselves, you ought to be 
absolutely accurate in your criticism. They are not above criticism. 
It does not affect their independence. They have got a lifetime ap-
pointment. So I am not worried about their independence. Some-
times they wail about it. They can be criticized, but it ought to be 
honest and fair. 

I think the President was in error in a number of ways. It is crit-
ical for us to remember Citizens United found that independent ex-
penditures, advertisements, pamphlets, books, documentaries pro-
duced independently from a party or candidate’s campaign cannot 
be suppressed under the First Amendment simply because the 
funds for this political speech came from the coffers of a labor 
union or a corporation. Citizens United did not change the laws re-
stricting corporate contributions to political parties or to cam-
paigns. And let me say that again. It did not lift restrictions on 
contributions to political campaigns from corporations or labor 
unions. 

As the Court has recognized for 30 years, there is a difference 
between political campaign contributions, which carry a risk of a 
quid pro quo type corruption—and there is some sense of that. If 
you give a large amount of money to a candidate for their cam-
paign, it has implications of a quid pro quo. But that has been held 
to be different from independent, uncoordinated expenditures by in-
dividuals, advocacy groups, or other associations who wish to make 
their views heard to the American people even before an election. 
When do you want to speak out if it is not before an election? 

So the President’s charge right there before all the American peo-
ple that the Court had opened the door to special interests, 
bankrolling elections, I think was very misleading. It is not about 
independent—it is about independent political speech, not about 
filling the campaign coffers of a party or a candidate. 

Second, it did not reverse a century of law because there was no 
law limiting independent expenditures until 1947, when Congress 
passed the Labor-Management Relations Act. That Act was passed 
over the veto of our Democratic President Harry Truman who 
warned that the law was ‘‘a dangerous intrusion on free speech.’’ 
So critics of the Citizens United decision like to point to the Till-
man Act of 1907 as the first campaign finance restriction, but the 
Tillman Act barred contributions; it did not bar independent polit-
ical speech funded by labor unions or corporations. Citizens United 
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did reverse the 1990 decision in Austin, but the majority opinion 
and the concurrence by Chief Justice Roberts clearly explained the 
Austin decision itself was an aberration. It was a departure from 
the Court’s earlier First Amendment cases and a case based on a 
legal theory really that the Obama administration attorneys could 
not bring themselves to defend, really. 

Third, the President’s statement and accusations by others who 
have echoed him claim that the Supreme Court made the political 
system vulnerable to independence from foreign corporations, but 
the Court explicitly noted in Citizens United it was not changing 
the Federal law that already bans foreign corporations from partici-
pating in the Federal process. 

The constitutional issues identified by the Court I do not think 
should surprise us. Many of us will recall that we have spent years 
debating campaign finance reform. A number of our members of-
fered a constitutional amendment to amend the First Amendment, 
to restrict the First Amendment, in order to explicitly allow Con-
gress to pass these kind of spending limits on advocacy and poli-
tics. And pretty soon that was all voted down, and we have not 
heard from that again, thank goodness. But in a way, this is a 
similar thing to ask the Court to affirm a statute that does the 
same thing. And the Court was worried about it. 

As I said at the time that amendment was offered, it was an as-
tounding, a thunderous, a remarkable change in policy for America. 
And I believed it then, and I think in the long run we are better 
off allowing this cauldron of competing interests to express them-
selves than to create a Government power to pick and choose what 
group of people can express themselves in a campaign. 

So, Mr. Chairman, I do not know, maybe I am wrong about this. 
We have got some great witnesses today. Let us talk about it. But 
I absolutely believe that this is not the kind of open-and-shut ques-
tion people say. At best, the critics ought to acknowledge this is a 
close call. And, in fact, I think they would have to admit that if 
the Court had ruled otherwise, the power of people to collectively 
participate in campaigns and speak out freely in America would 
have been constrained. Therefore, I think the Court did right. 
Thank you. 

Chairman LEAHY. Well, let us give the panel then a chance to re-
spond. We will start with Professor Jeffrey Rosen who teaches con-
stitutional law at George Washington University. He has authored 
several books on the Supreme Court. He is Legal Affairs editor for 
The New Republic. 

Mr. Rosen, good to have you here. 

STATEMENT OF JEFFREY ROSEN, PROFESSOR OF LAW, 
GEORGE WASHINGTON UNIVERSITY, AND LEGAL AFFAIRS 
EDITOR, THE NEW REPUBLIC, WASHINGTON, DC 

Mr. ROSEN. Thank you very much, Senator Leahy and members 
of the Committee. Thank you for inviting me to testify in this im-
portant hearing. 

The 5–4 ruling in Citizens United has been strongly opposed by 
Americans of both political parties: last month, in a Washington 
Post-ABC News poll, 80 percent of respondents said they opposed 
the Court’s decision to allow unregulated corporate spending in 
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general elections, with relatively little difference between Repub-
licans and Democrats. That is not a surprise during a time of fi-
nancial crisis when the influence of money in politics—Justice 
Louis Brandeis called it ‘‘our financial oligarchy’’—is the most 
pressing political question of the day. 

Brandeis, who denounced the ‘‘curse of bigness’’ that led large 
corporations to take risks with other people’s money, and also 
thought that the purpose of the First Amendment was to make 
men and women free to develop their faculties—not corporations 
but men and women—would not have approved of the Citizens 
United decision, and his prescient book ‘‘Other People’s Money and 
How the Bankers Use It’’ makes that clear. 

You asked me to testify about the constitutional implications of 
the decision. Unfortunately, the implications are not encouraging. 

Senator Sessions, you ask critics to acknowledge that this is a 
close case, and you express concern about people impugning the in-
tegrity of the Court. I agree it is a close case. I agree that many 
civil libertarian liberals support the result. And I believe that the 
Justices made their decision in good faith. It was a principled deci-
sion. 

What it was not is a restrained decision. It was not restrained 
by any measure of restraint that the Justices of the Roberts Court 
have embraced. It was precisely the kind of divisive and unneces-
sarily sweeping decision that Chief Justice Roberts pledged to 
avoid in his confirmation hearings and after, when he said he 
would try to promote narrow, unanimous opinions, rather than de-
ciding hotly contested questions by ideologically polarized, 5–4 
votes. 

Chief Justice Roberts laid out this vision shortly after he took of-
fice. He did it at a commencement speech at Georgetown Univer-
sity Law Center and in interviews with several people, including 
me, and he said that he was concerned that his colleagues were 
acting more like law professors than members of a collegial court. 
He said this was bad for the Court and bad for the country in a 
polarized age. And he said he would embrace the vision of his 
greatest predecessor, John Marshall, by trying to promote narrow, 
unanimous opinions. 

I was impressed by the Chief Justice’s concern about the bipar-
tisan legitimacy of the Court and have no doubt that he meant 
what he said. I watched with interest his efforts to promote una-
nimity over the past few terms, and he met with mixed success. In 
the 2007 term, the number of 5–4 decisions soared to 33 percent, 
a 10-year high. It dipped up and down in subsequent years. But 
the most striking area in which Chief Justice Roberts has been 
able to achieve a relative measure of unanimity is in cases affecting 
business interests which now represent 40 percent of the Court’s 
docket. Seventy-nine percent of these cases are decided by margins 
of 7–2 or better, and the U.S. Chamber of Commerce, which rep-
resents the unified interests of American business, has had re-
markable success before the Roberts Court during the past few 
years. In 2006 the Chamber’s litigation center filed briefs in 15 
cases and won 13 of them, the highest percentage of victories in the 
center’s 13-year history. 
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So this was the record before Citizens United, divisive decisions, 
5–4, in cases involving affirmative action, voting rights, abortion, 
campaign finance, and religion, and relative unanimity in these 
business cases. 

Citizens United is disappointing, Senator Sessions, even to those 
critics like me who acknowledge that it is principled, because it 
was so unnecessary. You could have protected the free speech 
rights of producers of ‘‘Hillary: The Movie’’ by holding that Con-
gress never intended to regulate video on demand or groups with 
minimal corporate funding. But the Court chose not to take that 
narrow route. It is a broad, sweeping opinion, much of the kind 
that Chief Justice Earl Warren might have issued. It is 
unconnected to arguments about constitutional original under-
standing, which my colleague Doug Kendall will discuss, the tradi-
tions of Congress, and it is rather radical in uprooting precedents 
that date back for more than a century. 

Why should the public care that the Roberts Court now seems 
willing to impose these ideologically divided, constitutionally polar-
izing opinions rulings? It is because when the Court tries to chal-
lenge the public on matters of economic justice that the public 
cares intensely about, it often provokes backlashes that can harm 
the Court and the country. We know this from the experience dur-
ing the 1930s, and there is a serious question about whether that 
historical error will be repeated. It is impossible at the moment to 
tell precisely what the future will bring. I still continue to hope 
that Chief Justice Roberts has enough political savvy to avoid this 
backlash, but there is no doubt that the stakes could not be higher. 
His success or failure will turn on his ability to make good on his 
promise of narrow, unanimous decisions. We have seen narrow con-
servative majorities strike down economic regulations in the name 
of corporate rights before, and it always ends badly for the Court. 

Thank you so much. 
[The prepared statement of Mr. Rosen appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much, Professor Rosen. 
Next we have Bradley Smith, Professor Bradley Smith, who 

teaches law at Capital University Law School in Ohio. He served 
on the Federal Elections Commission and is currently Chairman of 
the Center for Competitive Politics. 

Professor Smith, thank you for taking the time. Please go ahead. 

STATEMENT OF BRADLEY A. SMITH, CHAIRMAN, CENTER FOR 
COMPETITIVE POLITICS, ALEXANDRIA, VIRGINIA, AND JO-
SIAH H. BLACKMORE II/SHIRLEY M. NAULT DESIGNATED 
PROFESSOR OF LAW, CAPITAL UNIVERSITY LAW SCHOOL, 
COLUMBUS, OHIO 

Mr. SMITH. Thank you, Chairman Leahy, Ranking Member Ses-
sions, and members of the Committee. I appreciate the opportunity 
to be here this morning. 

Rarely does a decision provoke as much—I cannot use another 
word but ‘‘hysteria’’ as Citizens United. For example, many States 
which have long allowed unlimited corporate spending—Vermont is 
one of those States—have suddenly swept in, in great alarm in 
their legislature, to say, ‘‘Oh, now we must do something.’’ A month 
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ago—well, I guess I should say 2 months ago, nobody in Vermont 
was clamoring to change the State’s election law to prevent unlim-
ited corporate spending in campaigns. Now because the Supreme 
Court comes down merely saying, ‘‘Vermont, this case does not af-
fect you at all,’’ the people, the legislature of Vermont seems to be 
freaking out, for lack of another word. 

Chairman LEAHY. Professor Smith—and this will come out of my 
time—why don’t you let me talk about the reactions of the Vermont 
Legislature? I think I understand it one heck of a lot better than 
you do. 

Mr. SMITH. My point, Mr. Chairman, is that there has been a 
great deal of reaction by people, and I could use another State. I 
could use Maryland if you would prefer. 

Chairman LEAHY. These are a group of very hard-working citizen 
legislators. They do not freak out, to use your expression. This is 
very much of a typical, far more taciturn New England legislature. 
We do not freak out, to use your term. 

Mr. SMITH. Senator, I have been called here, I think, to offer my 
expert opinion. In my expert opinion, they are freaking out. 

Now, to continue on, let us talk about where else we stand here. 
This decision was one that is clearly correct, and Citizens United 
had to win the case, and pretty much everybody agrees with that. 
All you have to do to come to that conclusion is look at what the 
position of the U.S. Government was. It was the position of the 
U.S. Government that under the Constitution it could prevent a 
publisher, such as Random House or the Free Press or Simon and 
Schuster, from publishing a 500-page book containing even one line 
advocating the election or defeat of a candidate. I am not sure that 
many people really want to defend that position. 

It was the position of the U.S. Government that it could prevent 
a corporation, such as Amazon or Barnes & Noble, from using tech-
nology for Kindle and Nook to distribute books. I do not think 
many people think that is a correct interpretation of the First 
Amendment. 

It was the position of the U.S. Government that it could prevent 
a union from hiring a person to write a book, maybe something like 
‘‘Why Working People Should Support the Obama Agenda,’’ and 
that was struck down or not allowed by the Court to have that 
kind of agenda in the Court. 

It was proposed, of course, that you could limit the discrimina-
tion of Citizens United’s movie, and I think, again, that is some-
thing that people clearly disagreed with. In fact, when we actually 
look at what the public feels and asks them specifically do they 
agree with any of those conclusions that the Government actually 
argued in this case, as opposed to asking them sort of a loaded 
question—Do you think corporations should spend unlimited 
sums?—if we actually asked them, by a 3–1 majority, as we did in 
a poll at Citizens United—or I mean at the Center for Competitive 
Politics, we found that by a 3–1 margin they agreed that the com-
pany should be able to air ads. By a 3–1 margin, they agreed that 
they should be able to run movies by video on demand technology. 

In fact, there was much more support for Citizens United’s posi-
tion in this case than there was when we asked them if you should 
censor the press, in which 30 percent favored censoring the press, 
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but only 17 percent favored censoring Citizens United from distrib-
uting its movie. 

So you are playing with fire when you start saying—working up 
hysteria about people participating in these things. Animosity to-
ward the institutional press, which I think everybody thinks must 
be protected, is much, much higher. 

Now, in terms of the activism of the Court’s decision, there is a 
problem with activism, and it comes from the Court’s dissenters. 
The Court’s dissenters would have swept away 200 years of prece-
dent. We have quotes in Mr. Kendall’s testimony and I have quoted 
from Dartmouth College v. Woodward about how corporations are 
artificial beings and exist only in the contemplation of law. That 
is cited all the time now. Let us remember, Dartmouth College v. 
Woodward found in favor of corporate rights. It is remember, it is 
still included in law books precisely because it is an affirmation of 
the power of citizens against the Government, not an affirmation 
of Government power to regulate people simply because the forum 
in which they choose to associate—and those association rights are 
very important here—is a corporate forum. 

And the dissent offers no principled basis for how it would distin-
guish. Obviously, corporations have many rights. I do not think 
that anybody on the panel—I hope—believes that you could simply 
take corporate property without providing them with due process. 
I hope you do not think that you can just go to Capital University, 
which is a corporation, and take over our dorms and quarter sol-
diers there because we are a corporation and we have no rights. 
Clearly, corporations have rights, and the question is: What rights 
do they have? And individuals, I think, have a right to gather and 
to speak about issues that are important to them. 

Many people on this panel attack corporations. Many people in 
the public attack corporations. And the citizens who own those cor-
porations have a right to speak in return. And the dissenters in 
this case would have overturned over 100 years of precedent and 
dozens and dozens of cases to get there. 

So let us stay focused on what is really at stake, and I think if 
we do that, we will see that this was a very, very rational decision, 
one that almost everybody would agree with the specific holding. 
If it went too far in certain small particulars, it is fairly easy to 
do legislative fixes on those particulars. 

Thank you very much. 
[The prepared statement of Mr. Smith appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much, Mr. Smith, and I will 

be interested in seeing if anybody in the Vermont Legislature cares 
to see how a professor at Capital University Law School feels about 
their reactions. 

Doug Kendall is the Founder and President of the Constitutional 
Accountability Center. He has co-authored several books and arti-
cles about federalism and the courts. 

Please go ahead, Mr. Kendall. 
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STATEMENT OF DOUGLAS T. KENDALL, PRESIDENT, CON-
STITUTIONAL ACCOUNTABILITY CENTER, WASHINGTON, DC 
Mr. KENDALL. Thank you, Chairman Leahy, for holding this im-

portant hearing on the Constitution and the Citizens United ruling 
and for inviting me to testify. 

I am the President of Constitutional Accountability Center, a 
non-profit think tank, law firm, and action center dedicated to the 
Constitution’s text and history. The center is releasing today a re-
port entitled ‘‘A Capitalist Joker: The Strange Origins, Disturbing 
Past, and Uncertain Future of Corporate Personhood in American 
Law,’’ which examines the Constitution’s text and history and the 
Supreme Court’s treatment of corporations from the founding era 
to the Court’s ruling in Citizens United. 

The Constitution’s text reflects a fundamental difference between 
corporations and the ‘‘We the People’’ identified in the Preamble of 
the Constitution. As artificial entities, it is awkward, if not nonsen-
sical, to describe corporations engaging in the ‘‘freedom of speech,’’ 
practicing the ‘‘free exercise’’ of religion, ‘‘peaceably . . . 
assembl[ing],’’ or ‘‘keep[ing] and bear[ing] Arms.’’ 

The debate about how to treat corporations—which are never 
mentioned in the Constitution’s text, yet play an ever-expanding 
role in American society—has raged since the founding era. The 
Supreme Court’s answer to this question has long been a nuanced 
one: Corporations can sue and be sued in Federal courts and they 
can assert certain constitutional rights, but they have never been 
accorded all the rights that individuals have, and have never been 
given rights of political participation. 

The Court, under Chief Justice John Marshall and many times 
since, has emphasized that because corporations are artificial enti-
ties and receive special privileges, such as perpetual life and lim-
ited liability, they are subject to greater regulation by the State. 
Only once before, during the darkest days of the Lochner era, has 
the Supreme Court seriously entertained the idea that corporations 
are entitled to the same constitutional rights enjoyed by ‘‘We the 
People.’’ And even in the Lochner era, these equal rights were 
never extended to the political process. 

The idea of equal constitutional rights for corporations has a 
truly bizarre origin. In the 1886 case of Santa Clara v. Southern 
Pacific Railroad Company, the Supreme Court reporter decided to 
include in his published notes a remark by Chief Justice Waite to 
the effect that corporations were persons within the meaning of the 
Constitution’s Equal Protection Clause. Through this highly irreg-
ular move, the idea that corporations were persons was introduced 
into American law. 

Eleven years later, in Gulf Railroad v. Ellis, the Court cited 
Santa Clara in holding that ‘‘a State has no more power to deny 
to corporations the equal protection of the law than it has to indi-
vidual citizens.’’ This ruling, combined with other important rul-
ings that same year, ushered in the Lochner era, a period today al-
most universally condemned as one of the darkest eras in Supreme 
Court history. 

In 1937, the Supreme Court recognized its errors, and the 
Lochner era’s constitutional revolution came crashing to a halt. 
Virtually every aspect of the Lochner era’s protection of corporate 
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constitutional rights was repudiated by the Court, with the Court 
ultimately dismissing the idea of equal rights for corporations 
unanimously as ‘‘a relic of a bygone era.’’ 

In the face of these losses, corporations started aggressively 
fighting back. In 1971, Lewis Powell—a Virginia corporate lawyer 
who would soon be nominated to the Supreme Court—wrote a now 
famous memorandum to the Chamber of Commerce advising that 
corporations look to relief in the courts, noting that ‘‘the judiciary 
may be the most important instrument for social, economic, and po-
litical change.’’ 

Powell’s strategy started to come to fruition just 7 years later in 
First National Bank of Boston v. Bellotti, when Justice Powell au-
thored a 5–4 ruling for the Supreme Court that struck down limits 
on a corporation’s ability to oppose ballot initiatives under the First 
Amendment. 

Though deeply problematic, Bellotti was expressly limited to bal-
lot initiatives, and two subsequent rulings held that the Constitu-
tion does not grant corporations the right to spend unlimited 
amounts of money to favor the candidates of their choice. 

Citizens United wiped these later rulings off the books, and while 
the Citizens United majority offered reasons for its decision, none 
of them is persuasive or comes close to justifying the momentous 
changes in constitutional law ushered in by its opinion. 

Corporations do not vote. They cannot run for office, and they are 
not endowed by the Creator with inalienable rights. We the people 
create corporations, and we provide them with special privileges 
that carry with them restrictions that do not apply to living per-
sons. These truths are self-evident, and it is past time the Supreme 
Court got this right. 

Thank you. 
[The prepared statement of Mr. Kendall appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much. 
Mr. Kendall, let me just follow up on this. Justice Sandra Day 

O’Connor recently spoke about the risks posed to our independent 
judiciary by the millions of dollars flowing into State judicial cam-
paigns. Last year, the Court seemed to share that view of the po-
tential massive corporate spending to distort elections by handing 
down a case called Caperton v. Massey. In fact, John Grisham 
wrote a book that sort of referred to that. 

In that case, Justice Kennedy wrote that the risk of bias due to 
campaign contributions in a State judicial election meant that the 
judge was wrong not to recuse himself from deciding a case involv-
ing a defendant who spent $3 million to elect him to the bench. I 
found it interesting. We do not elect judges in Vermont. Our State 
Legislature is pretty staid and conservative, and it allows them to 
be appointed with consent by the Governor. 

Why do you believe the Supreme Court only months later in Citi-
zens United did not apply these same concerns and obvious logic 
to corporate spending? It just seemed after Caperton it ruled dif-
ferently. 

Mr. KENDALL. I agree, Senator Leahy. And what I actually find 
most disturbing about the ruling in Caperton is that the four dis-
senting Justices actually believed that there was no problem with 

VerDate Nov 24 2008 12:05 Oct 13, 2010 Jkt 058420 PO 00000 Frm 00015 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\58420.TXT SJUD1 PsN: CMORC



12 

the extreme factual circumstances, there was no violation of the 
Due Process Clause in that case. 

I think Justice Kennedy was obviously the swing vote in 
Caperton and Citizens United, and I think what he would say is 
that there is a difference between the obligations of a judge to 
recuse under the Due Process Clause and the First Amendment 
rights of corporations to spend unlimited amounts in elections. But 
I do not think those two issues can be separated that easily. The 
reason the judge has an obligation to recuse is because of how 
much money the corporation is spending in the election, and I 
think the reasons for recusal also support the legislature’s decision 
in States around the country to limit corporate campaign expendi-
tures in judicial elections. And the great irony of the pattern that 
you reflect where the Court requires recusal in the Caperton case 
and strikes down limits on corporate campaign expenditures in 
elections in States around the country is—the Court is basically 
saying there is a huge problem here, but you, Congress, you, States 
across the country, cannot do anything about it. 

Chairman LEAHY. It is interesting, because she was on the 
Court, I believe 6 years ago, when the McCain-Feingold Act’s re-
strictions on corporate campaign spending were declared constitu-
tional. Now she is off, and so 6 years later, basically we have a dif-
ferent answer. 

I am wondering what this does for the ability of State and local 
governments to police their own elections. We have 24 States that 
have laws restraining corporate spending in elections. Some of 
these laws date back 100 years. Others have laws that they allow 
corporate spending, but they restrict the amount that can be spent. 

Are these laws all called into question now? 
Mr. KENDALL. I think they are called into question, Senator 

Leahy. I think that is one of the dramatic impacts of this ruling. 
And I think as you mentioned in your opening statement and Jus-
tice Stevens said in dissent, the Constitution has not changed in 
the last 7 years, the law has not changed. The only relevant thing 
that has changed is the membership of the Court. And it is really 
more dramatic than what has happened over the last 7 years. 

If you take and put side by side the Supreme Court’s majority 
opinion in Citizens United and the ruling by a unanimous Court 
written by Justice Rehnquist in a 1982 case called FEC v. National 
Right to Work Committee—which is a case that upheld limits on 
the ability of corporations to collect donations for PACs. If you put 
those two opinions side by side, I think what you see is that not 
a single member of the Court in 1982 would have signed on to the 
majority ruling in Citizens United today, which is how dramatically 
the Court has changed on these issues. 

Chairman LEAHY. Well, in fact, on that, Professor Rosen has in 
his book, ‘‘The Most Democratic Branch’’—you argue that the judi-
ciary more than any other branch of Government most reflects the 
views of mainstream Americans. Would Citizens United be con-
sistent with that? 

Mr. ROSEN. It is not consistent, Senator Leahy. It seems ironic 
that the Court tends over history to reflect rather than challenge 
the constitutional views of the majority of Americans. But that is 
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the case. There is a wonderful new book by Barry Friedman, ‘‘The 
Will of the People,’’ that makes this case in even greater detail. 

What is so striking about the history is on the very few occasions 
when the Court has challenged the views of the majority of Ameri-
cans on things they care intensely about, it has often provoked 
backlashes that necessitated judicial retreat. That was the lesson 
of the Dred Scott decision before the Civil War. It is the entire les-
son of the legacy of the progressive era in the 1930s when a narrow 
group of five conservative Justices thought they could impose this 
contested vision of corporate rights on the country, provoking Presi-
dent Roosevelt’s court-packing threat and the judicial retreat. And 
that is what makes Citizens United such an outlier. Eighty percent 
opposition shared similarly by Republicans and Democrats? This is 
very, very unusual for the Supreme Court. 

Now, Mr. Smith has his own poll which shows more favorability, 
but he did not ask the relevant question. You did not ask, Mr. 
Smith, ‘‘Do you support lifting all Government limitations on cor-
porate spending from general treasury funds in U.S. elections? ’’ 
And on that proposition, it is not a surprise that the public is op-
posed to this because it so goes against this strong strain in our 
history. Doug Kendall’s report is eloquent about how the suspicion 
of monopolies is deeply rooted in our history—and this is another 
important distinction. It is not opposition to all corporate forms. It 
is big money, the curse of bigness. It is investment banks and 
Exxon. That is what people like Louis Brandeis and Theodore Roo-
sevelt were concerned about. Franklin Roosevelt was concerned 
about it. And the American people are obviously centrally con-
cerned about this during a time of economic crisis. 

So for all those reasons, Senator Leahy, this is not consistent 
with the general sensitivity of the Court to the views of the Amer-
ican people. 

Chairman LEAHY. Thank you, and my time has expired, and I 
yield to Senator Sessions. 

Senator SESSIONS. Well, Mr. Rosen, when you come to funda-
mental rights such as free speech, surely you would not contend 
that we ought to run a poll to decide how that is done. I think 80- 
plus percent believe that the act of burning the American flag is 
not speech and thinks that the Supreme Court was wrong on that. 
And the free speech advocate group on the Court was the same one 
basically that voted for this, with some exceptions, I suppose. 

I will ask Mr. Kendall and Mr. Rosen this. In Mr. Smith’s writ-
ten testimony for today, he noted that the Obama administration 
in this case, in their arguments before the Court, took the position 
that the Federal Government and/or the States could prevent a cor-
porate publishing house, such as Simon and Schuster, from pub-
lishing or distributing a book if that book contains a single sen-
tence opposing a candidate for political office. Mr. Smith states in 
his testimony that he would like to know whether the other mem-
bers of the panel agree. 

So I guess I would ask you. Do you think that if your view of 
the First Amendment was in place that the Solicitor General’s Of-
fice for the Obama Department of Justice is correct and that you 
would favor the ability of the Government to limit those kind of 
publishing events? 
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Mr. ROSEN. Well, I certainly would not, Senator Sessions, and I 
do not think that the Obama administration would either. It 
seemed to me that in the oral argument Solicitor General Elena 
Kagan explicitly distinguished books and media from the questions 
at issue in this case and resisted the hypotheticals about banning 
books. 

But one thing is clear, Senator. It would have been easy for the 
Roberts Court to carve out an exception that would have com-
pletely protected books and the media and avoided all of the parade 
of horribles that Mr. Smith makes in his—— 

Senator SESSIONS. Well, I do not know. If you—— 
Mr. ROSEN [continuing]. Testimony. 
Senator SESSIONS. If a corporation cannot produce a movie, why 

can’t—if they can be prohibited from producing a movie, why can’t 
they a book? Mr. Kendall—— 

Mr. ROSEN. Could I just say—respond to—— 
Senator SESSIONS. Wasn’t that the whole point of the first oral 

argument? When that question was raised and the Solicitor Gen-
eral admitted it contained—it could constrain the publishing of 
books by Simon and Schuster or any other group, that that is what 
caused the Court to have a new argument and to state explicitly 
they were concerned about the Austin case? 

Mr. ROSEN. In the second argument, the Solicitor General explic-
itly responded to that. She disavowed a desire to ban books. And 
Justice Stevens charges in his dissent that the only reason the 
Court asked for re-argument was because it was determined to 
overrule Austin, that it was really reaching out for this question on 
its own. 

Senator SESSIONS. Professor Kendall. 
Mr. KENDALL. There is a hard, narrow question about whether 

the specific 90-minute documentary, which is fairly viewed as a 90- 
minute campaign ad against Hillary Clinton, was covered within 
the act. And if the Court had simply ruled on the basis that it was 
not, I think that we would not be here. We would not be having 
this argument. 

Senator SESSIONS. But isn’t it true that a ruling on that matter— 
I just would like to ask a follow-up legitimately with him. Isn’t it 
true that that implicated, though, these other questions? It would 
be difficult to separate that issue from the one the Court ultimately 
decided. Surely you would agree that implicated those issues sig-
nificantly. 

Mr. KENDALL. Right, but I think that Justice Stevens in dissent 
has a very good response about why the ruling, a ruling that per-
mits regulation of that particular attack ad does not open up the 
floodgates to regulation of every book or every film. 

Senator SESSIONS. Well, that was Mr. Stevens’ view, but five did 
not agree. 

Mr. Smith, would you comment on that? 
Mr. SMITH. If I could just address that briefly, a couple things. 
First, Solicitor General Kagan at re-argument said, as Professor 

Rosen said, she denied the desire to ban books. But she did not 
deny the authority to ban books. And she did say, ‘‘Well, we regu-
late pamphlets.’’ I do not know if this is a pamphlet or a book, and 
I do not know at what stage it becomes a book and at which stage 
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it is a pamphlet that can be prohibited. And that was the Govern-
ment’s position in briefing as well. This was not—you know, Dep-
uty Solicitor General Stewart was not speaking out of school. 

Second, it is not clear to me that it is easy to make these distinc-
tions. Notice that none of the dissenting Justices actually was will-
ing to concur in the judgment on any of these more narrow 
grounds. All of them said, ‘‘Yeah, they can’t do it,’’ period. And I 
think there was some realization there that such a scheme would 
be very unstable and not likely to hold up. 

But at a minimum, what you have is overkill. Statutes provide 
overkill responses. So when you have statutes attempting to totally 
ban this type of corporate speech, you may get a Supreme Court 
ruling that says, no, you cannot do that. 

Congress might be able to come back in and say—you know, the 
early laws, we have talked about some. Elihu Root talked about 
corporate contributions, big corporations, as Professor Rosen notes, 
contributing amounts that in today’s dollars would be well in ex-
cess of $1 million. But I suppose if Congress did some serious find-
ing to show a measure of corruption and had a limit on corporate 
expenditures up in the realm of $2 million supported by this type 
of fact finding about the corruption there, and a narrowly tailored 
response, in other words, that it could hold up. But you cannot just 
go and say every nonprofit corporation, every nickel-and-dime 
small business in the country is absolutely prohibited. That is not 
a narrowly tailored solution that is satisfactory to abridge First 
Amendment rights. 

Senator SESSIONS. My understanding is that Solicitor General 
Kagan said with regard to that issue, ‘‘We haven’t done that yet.’’ 
And she said, ‘‘The author would have a good claim if he wanted 
to sue.’’ In other words, she thought that if an author was stopped 
from publishing their book or so forth, that they would have to sue 
to defend their rights, at least. Thank you for the good panel we 
have. 

Senator HATCH. Mr. Chairman, I have to be necessarily absent, 
so I would like to submit my questions in writing to all three, if 
I can. 

Chairman LEAHY. Of course, and we will keep the record open 
for the rest of the day for any further questions and also any state-
ments anybody wishes to make on both sides. 

[The questions of Senator Hatch follow:] 
Chairman LEAHY. Senator Feingold. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator FEINGOLD. Mr. Chairman, I, of course, particularly 
thank you for holding this hearing. The Citizens United decision 
was a tragic mistake. A mistake because the Court reached out to 
decide constitutional questions that were not necessary to decide 
the case and not raised or addressed by the courts below. Tragic 
because the Court damaged its own reputation and integrity by re-
versing precedents unnecessarily and, most important, because it 
opened the door to a political system that, more than ever, can and 
likely will be dominated and distorted by corporate wealth. 
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The Court showed a remarkable ignorance of how campaign 
money can affect legislative decisions. Just last term the Court 
held in the Caperton case that a State judge should have recused 
himself because one party to a case had made large independent 
expenditures to elect him. Yet somehow the Court concluded in 
Citizens United, ‘‘[I]ndependent expenditures, including those made 
by corporations, do not give rise to corruption or the appearance of 
corruption.’’ And, incredibly, the Court even cast doubt on one of 
the central holdings in Buckley v. Valeo—that Congress can enact 
campaign finance laws not only to prevent actual corruption but 
also to prevent the appearance of corruption. The Court said in 
Citizens United, ‘‘That speakers may have influence over or access 
to elected officials does not mean that those officials are corrupt. 
And the appearance of influence or access will not cause the elec-
torate to lose faith in this democracy.’’ 

No matter what their political persuasion, all Members of Con-
gress strive all the time to show their constituents that no one has 
influence over them and that no group has special access. The idea 
that these appearances have no effect on the confidence that the 
electorate has in us and in our democracy is naive, to put it mildly. 

What is perhaps most disturbing is that the Court made these 
pronouncements without allowing any opportunity at all for a fac-
tual record to be developed. When it considered a facial constitu-
tional challenge to the McCain-Feingold bill, the Court had before 
it an enormous legislative record developed over many years on the 
corrupting influence of soft money, along with a huge amount of 
discovery taken in the case itself. The Citizens United Court over-
turned a century of Federal and State law without considering such 
a record. The participation of the over 20 States whose laws were 
essentially thrown out in this case was limited to a single amicus 
brief. I simply do not understand why the majority felt that it was 
justified in taking this tremendous shortcut. 

Now, we are in a period of great political turmoil, and the Amer-
ican people are expressing their opinions forcefully. They are right-
fully demanding that their elected representatives listen to them 
and respond to their views and their needs. I think it is for that 
reason that so many people are baffled and angered by the Court’s 
decision. The people I talk to in Wisconsin do not want elected offi-
cials to be more responsive to corporations. They do not think that 
corporations have too little power in our legislative process or that 
they need to be able to spend freely to elect a legislature that will 
do their bidding. They want a Government ‘‘of the people, by the 
people and for the people,’’ as Abraham Lincoln famously put it in 
the Gettysburg Address. In its haste to impose its own skewed vi-
sion of the First Amendment, where a corporation has the same 
rights of political expression as a person, the Supreme Court seems 
to have forgotten that bedrock principle. 

Mr. Kendall and Professor Rosen, Professor Smith says in his 
testimony, ‘‘While corporations do not have the ability to exercise, 
as corporations, all constitutional rights, they have long been recog-
nized as able to assert constitutional rights where doing so is nec-
essary to preserve the rights of the corporate members or share-
holders. Thus, when a corporation asserts a right to speak, it is 
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really the members of the corporation asserting a right to associate 
and to speak as a group.’’ 

What do you think of that statement? And then I will let Pro-
fessor Smith have a chance to respond. Professor Rosen. 

Mr. ROSEN. Thank you, Senator, for that eloquent statement. 
I do not mean to plug Justice Brandeis too much today, but he 

was our greatest theorist both of free speech and of the dangers of 
corporate power in American life, and he would have strenuously 
resisted Mr. Smith’s statement. In ‘‘The Curse of Bigness,’’ he talks 
about how huge corporations—investment banks, mostly -cannot 
possibly be an amalgam of the expressive interests of their mem-
bers because they are so complicated that the people in charge do 
not even understand the risks that they are taking. They take 
these huge risks with other people’s money. They end up not serv-
ing the public interest but their own interests. And that is why 
Brandies wanted taxation to break up these huge corporations, and 
his entire vision of free speech emphasized the idea that individ-
uals have a duty to develop their faculties. Participation is a public 
duty. So his vision of the First Amendment, unlike the one Senator 
Sessions embraced, was that laws that promote public deliberation, 
far from threatening the First Amendment, actually serve it. 

And then, finally, he was very keen on disclosure. Sunlight is the 
best disinfectant, electric light the best policeman. 

So for all these reasons, he would have completely resisted and 
rejected the idea that a corporation actually meaningfully ex-
presses the political views of its individual members. He wanted to 
protect small businesses and minority shareholders, and it is his 
vision, far more than that of Mr. Smith, that really represents the 
great American free speech tradition. 

Senator FEINGOLD. Thank you so much. 
Mr. Kendall. 
Mr. KENDALL. Well, I think, Senator Feingold, you know better 

than anyone in the world that the campaign finance system in this 
country is actually not blunderbuss like Mr. Smith describes it, but 
actually quite nuanced and so it allows the speech of individuals 
that are parts of corporations, it allows corporations to form PACs 
and have voluntary donations to the PACs, which allows the cor-
poration itself to speak to a degree. And the idea that corporations, 
these large corporations, are simply associations of citizens gath-
ering around to express political expression just belies their very 
nature. We create corporations as an engine of economic growth. 
We give them a fiduciary duty to advance the profits of the cor-
porations. Most people invest simply to make money—and to de-
scribe that as this core political association I think is just to belie 
the nature of corporations and the history of our treatment of 
them. 

Senator FEINGOLD. Thank you. 
Professor Smith. 
Mr. SMITH. Thank you, Senator. I appreciate your giving me an 

opportunity to comment on this as well. 
One of the focuses, of course, here today that we keep hearing 

is large corporations, large corporations, large corporations. And as 
I just indicated, one of the problems with having sort of a blun-
derbuss statute that prohibits all corporations from doing any polit-
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ical spending from dollar one is that you get a response that also 
goes to the opposite sort of extreme. 

Most corporations in America, of course, are small corporations, 
and many, many, many of them, like Citizens United, are nonprofit 
corporations that are specifically organized truly for speech. And 
most corporations are too small to support a PAC and pay the ad-
ministrative costs of a PAC, and they do not have enough people 
to solicit to even have money in the PAC to speak. But they have 
interest. 

For example, in the recent Senate race in Massachusetts, there 
was a little wine distributors that distributes wine through the 
mail that sent a notice out to people saying, ‘‘We think you should 
vote against one of the candidates in that election because that 
candidates wants to tax wine shipments through the mail.’’ This is 
a classic case where it is of interest to the consumers of that com-
pany, it is of interest to the shareholders and the owners of that 
company, and it is in their interest to speak not as individuals but 
as a corporation to something that directly threatens the economic 
purposes for which they have joined together. And we allow cor-
porations to do that kind of speech all the time under the business 
judgment rule. 

And it goes beyond just pure political speech. It includes, for ex-
ample, charitable giving to controversial groups like Planned Par-
enthood, or even the Boys Scouts now are often controversial. It al-
lows clearly commercial ads. Some of you may have seen the Audi 
Green Police ad during the Super Bowl, and if you did not, go to 
YouTube and watch it. It basically portrays environmentalists as 
being sort of a bunch of petty little neo-Nazi sorts. And I am not 
sure that a lot of shareholders of Audi really were pleased with 
that perhaps if they were also members of environmental groups. 
But that is what the business judgment has historically allowed. 

So, again, the problem is this sort of blunderbuss statute rather 
than anything that is narrowly tailored to address First Amend-
ment concerns based on clear findings of a problem with inde-
pendent expenditures of that type, and that might change the anal-
ysis here. 

Chairman LEAHY. Senator Cornyn. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator CORNYN. Thank you, Mr. Chairman. 
Mr. Chairman, I think that both sides of this debate have good 

intentions, and I wish there was a way we could limit the impact 
of unlimited money affecting elections. But, frankly, I think what 
started from good intentions in 2002 to try to limit the impact of 
money in politics has been an abysmal failure. 

I would just cite the point that in 2008 President Obama raised 
$740 million, a new record, which was twice as much money as was 
raised by Senator Kerry and President Bush in 2004. In the two 
Presidential elections since the campaign finance reform legislation 
passed, the candidates have raised more and spent more than the 
candidates in the seven previous Presidential elections combined. 

And I remember what happened, for example, in the most recent 
special election in Massachusetts. There were 13 different organi-
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zations and entities spending money for and against the candidates 
in that campaign toward the end. Thirteen. So to Mr. Kendall’s 
point that there are PACs, there are 527s, there are 501(c)(4), there 
are legal entities through which individuals and corporations and 
other concerned citizens can contribute money to engage in the po-
litical process, I think we have seen an unprecedented amount of 
money go into political campaigns. 

My own view has evolved over time because I think now what 
we need more than anything else is greater transparency and ac-
countability, because I am not convinced that we can stick our fin-
ger back in the dike. I think the dike is not only leaking, but it 
has exploded. And as we have seen in other areas of free speech, 
the solution for this is not less speech but, I think, more speech to 
get everyone’s voices and views out into the public square and to 
allow the voters to do the best they can to try to understand the 
issues, the qualifications of candidates, and then make a choice in-
formed by whatever actor, whatever speaker that they choose or 
that they find more persuasive. 

I really think the carve-out that was created in the McCain-Fein-
gold legislation in 2002 demonstrates the weakness of the argu-
ment that corporations somehow do not have free speech of First 
Amendment rights. Indeed, the New York Times corporation and 
the Washington Post corporation appropriately have all the free 
speech rights that are conferred by the Constitution of the United 
States, the First Amendment. We would not have it any other way. 

But why would Congress have the authority to suppress the free 
speech rights of one corporation when another corporation has a 
complete right to express their views to advocate for and against 
a candidate in an election? 

Indeed, I think I find myself aligned with some of Mr. Smith’s 
arguments with regard to the hysteria with which this decision has 
been greeted. I do not think there is going to be any Fortune 500 
corporations that are going to spend money advocating for or 
against candidates in elections because they have to be worried 
about their shareholders; and if they are wasting corporate money, 
they may subject themselves to a breach-of-fiduciary duty lawsuit. 
I think they are going to be entirely circumspect about that sort 
of activity. 

On the other hand, I do think that there are organizations like 
the NRA, the NAACP, the Sierra Club—let us say, for example, a 
nonprofit corporation was concerned about the tragedy of homeless-
ness in America. Why in the world couldn’t they—if they adopted 
the corporate model of doing business, why couldn’t they advocate 
for or against candidates who supported or failed to support their 
agenda of dealing with the tragedy of homelessness? If there are 
organizations of people who want to band together in a nonprofit 
corporation to speak out against reckless spending in Washington 
and the accumulation of huge deficits and the failure to meet our 
unfunded Federal liabilities, why shouldn’t they be able to band to-
gether as a corporation, as a sole proprietorship, as a partnership, 
any other format to do that? 

So I think, Mr. Smith, if I could just ask you, what is the answer 
in terms of the huge volumes of money being spent largely in a 
non-transparent and opaque way by people who have enough re-
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sources to hire lawyers to create 527s, PACs, 501(c)(4)s, where 
should we draw that line? 

Chairman LEAHY. And, Mr. Smith, I try to extend as much help 
and courtesy to members here. Even though Senator Cornyn’s time 
has expired, please go ahead. 

Mr. SMITH. I will try to be very brief. Obviously, it is a very com-
plex question. My own view, which is expressed in numerous 
writings is that the complexity of the law makes it harder and 
harder for average citizens to participate. You know, the joke is if 
you want to run for Congress, but even if you want to try to influ-
ence your Congressman and organize a group, you have to imme-
diately hire a lawyer. 

The really big corporations can get around it because they can 
hire the consultants and the lobbyists and the lawyers who know 
how to work the system, the accountants and so on. And we also 
need to bear in mind that large corporations, of course, spend far 
more money lobbying than they spend on campaign contributions. 
And so one of the odd effects of allowing corporations to directly 
make campaign expenditures is that it would actually be a little bit 
equalizing; that is, a car dealer may not be able to afford a lobbyist 
in Washington, but he can put $25,000 in expenditures out in a 
race. 

So regulation here, as it often does, tends to harm the small 
players, whereas the big actors can cope with it. 

Chairman LEAHY. Thank you very much. 
If Senator Whitehouse does not mind, I am going to put into a 

record an op-ed piece that he wrote for Politico on this issue. And 
hearing no objection—— 

[Laughter.] 
Chairman LEAHY. It will be made part of the record. 
[The op-ed appears as a submission for the record.] 
Chairman LEAHY. Senator Whitehouse, please go ahead, sir. 
Senator WHITEHOUSE. Thank you very much, Chairman. 
We have been discussing this decision as an ideological exercise, 

but, Professor Rosen, in your testimony, you also point out that 
there is a pattern that has developed over at the Supreme Court, 
and I happen to agree with you. The pattern, I think, is beyond dis-
tinct. It is now unmistakable. And it is that where corporate inter-
ests are involved, the corporation is highly likely to win. And where 
issues that are part of the core Republican ideology are involved, 
the Court becomes unhesitant about taking its 5–4 majority to take 
broad leaps—brand-new constitutional rights to own guns, brand- 
new constitutional rights of corporations to spend unlimitedly— 
that had never been noticed before and indeed often had overruled 
substantial settled precedent. 

My question is: At what point should the Court lose the benefit 
of the doubt that these are each independent on the merits deci-
sions as the evidence piles up and piles up and piles up that when 
the outcome actually comes down, it is the Republican ideology and 
the corporate benefit that appear almost now reflexively to be the 
winners? 

Mr. ROSEN. Senator, the question of when should the Court lose 
the benefit of the doubt is one that I have struggled with person-
ally. I had this interview with Chief Justice Roberts where he laid 
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out this very appealing bipartisan vision, and I was very galva-
nized by it. I wanted to give him the benefit of the doubt. Some 
people thought I was too charmed by him. I came home from the 
interview, and my wife decided I developed a ‘‘man crush’’ on Chief 
Justice Roberts. 

[Laughter.] 
Mr. ROSEN. Which is just false. I just deny that. It did not hap-

pen at all. 
But, nevertheless, you know, I spent 3 years, benefit of the 

doubt—— 
Chairman LEAHY. I would note in my years on this Committee, 

that is the first time that expression has been used here. Please 
go ahead. 

[Laughter.] 
Mr. ROSEN. Thank you. I try to do my best. Precedents are some-

times important to overturn. 
So, you know, I have been giving him the benefit of the doubt 

for 3 years. But when this decision was so easy to avoid and could 
have been decided on narrower grounds, it is hard to continue that 
benefit of the doubt. 

Now, one thing I want to say, these pro-business decisions are 
not—there is nothing corrupt about them. And, remember, they are 
joined by Democratic as well as Republican Justices. They are 7– 
2 or unanimous. 

Senator WHITEHOUSE. In some cases. 
Mr. ROSEN. In some cases. 
Senator WHITEHOUSE. In some cases it is the 5–4 bare majority 

working its will. 
Mr. ROSEN. That is true, too. 
I think you would have to say there are very few economic popu-

lists on this Court, and these Justices share a suspicion of regula-
tion by litigation. But in the end, as you say, if the pattern just 
continues, it is the 13th chime of the clock, at some point you are 
going to have to say regardless of what is in their mind—and no 
doubt they are deciding things in good faith to the best of their 
ability—you would have to say the pattern is so unmistakable that 
Congress has a right to object. 

Senator WHITEHOUSE. And with respect to the pattern, one of the 
things that most concerned me about the Citizens United decision 
was not actually in the decision itself but in Justice Roberts’ opin-
ion, in which he said—and I will be asking this to you, Mr. Smith. 
He said that stare decisis effect is diminished ‘‘when the prece-
dent’s validity is so hotly contested that it cannot reliably function 
as a basis for decision in future cases . . . ’’ And he went on to say 
that ‘‘the simple fact that one of our decisions remains controver-
sial does undermine the precedent’s ability to contribute to the sta-
ble and orderly development of the law.’’ 

I read that as the Chief Justice putting the rest of the Court on 
notice that a persistent attack on existing precedent by his 5–4 ma-
jority should as a matter of law be allowed to undermine settled 
precedent by virtue of the hot contest that they maintain against 
settled precedent. 

Is it your view that precedent, once settled, is indeed settled? Or 
would you accept the notion that an activist group of a Court by 
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consistently attacking precedent have a legitimate means of under-
mining it for future cases rather than accepting it as the law of the 
land? 

Mr. SMITH. Thank you, Senator. You know, I cannot speak for 
Justice Roberts, but I think, you know, my understanding or my 
sense would be that his point is that where a case has never been 
broadly settled or broadly, that is to say, agreed on by the Court— 
it has always been viewed as a close call—that precedent simply 
has less force. So Austin was a close decision itself. I believe it was 
6–3 at the time. Austin itself seemed to undercut, to work against 
prior precedents. Austin really is out of step with most of the 
Court’s campaign finance jurisprudence. And even academics in the 
field who have long thought Austin is correct have recognized that 
its reasoning is really out of step with Buckley and Bellotti and 
other cases. And the same is true for McConnell, which was 5–4. 

So I presume his argument is that simply unlike a case like, say, 
Miranda where it really does become fixed over time and Justices 
constantly reaffirm it, some things are up in the air. I do not know. 

I will say this: On the area of campaign finance, ultimately what 
you have here are two very conflicting visions, and I do not mean 
to say that—I mean, it obviously is clear which side I come down 
on. I do not mean to say that they are illegitimate considerations, 
but you have one group of Justices who essentially see that one of 
the problems in American democracy right now is too much speech 
by particular types of actors, that they have too much influence 
and that this influence is corrupting and that it clogs up the proc-
ess and it gives special interests too much power. And you have got 
another group who believe that the problem is too little speech, 
that regulations of speech clog up the process and give special in-
terest too much power. And they cannot both be correct, and they 
are going to be at odds, and we are going to have, I think, a lot 
of continuing 5–4 decisions in this area. 

Senator WHITEHOUSE. Well, my time has expired so I should end 
this. 

Mr. SMITH. Thank you. 
Senator WHITEHOUSE. But I do think it is regrettable that the 

five-member majority of the Supreme Court found as a fact on that 
question, because I do not think it is appropriate for Supreme 
Courts to be finding things as a fact, particularly without a record, 
and indeed particularly with a record as to the contrary. 

Thank you. 
Chairman LEAHY. Thank you very much. 
Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much. 
I am just trying to bring this down a little to where my constitu-

ents are, who I will say, Mr. Smith, are ‘‘freaking out’’—we have 
gotten hundreds of letters about this—and I think for good reason. 

We have just endured in this country and are only beginning to 
recover from a financial crisis that occurred, I think in part, be-
cause certain interests for many years were allowed to trump the 
interests—it is Wall Street trumping Main Street in this country. 
Loopholes were left open. People were put in place that did not 
make the kind of decisions they were supposed to make. And, un-
derstandably, regular citizens are wondering if their voices have 

VerDate Nov 24 2008 12:05 Oct 13, 2010 Jkt 058420 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\58420.TXT SJUD1 PsN: CMORC



23 

just been completely squelched, if some interests in this country 
have a megaphone and they can do nothing except write a letter 
to their representative in Washington. And it is a major problem. 

I also want to inject some reality of what it is really like when 
you raise money. When I started out, I did not know anyone in 
Washington to raise money. I went in a little room for hours a day 
and called and tried to get $500, $1,000. I did in this process set 
an all-time Senate record of raising $17,000 from ex-boyfriends. No 
one has met that yet. 

[Laughter.] 
Senator KLOBUCHAR. But I called everyone I knew, and that is 

how I started, and I think that is what people want from their 
elected officials. And it is far from, as Senator Cornyn pointed out, 
a perfect system. But the last thing I want to do is to make it 
worse. 

And when I hear these numbers—I think this was in your testi-
mony, your written testimony, Mr. Kendall. You said that in 2008 
ExxonMobil generated profits of $45 billion, and with a diversion 
of even 2 percent of these profits to the political process, this one 
company could have outspent both Presidential candidates and fun-
damentally changed the dynamics of the 2008 election. 

Goldman Sachs just this year gave $16.2 billion—this is this 
year—in bonuses, and Senator Cornyn noted that Barack Obama 
raised $740 million. Well, one company’s bonuses alone is twice 
that amount. I mean, this is what—more than twice that amount, 
$740 million. Is that what it is? I mean, it is an infinitesimal 
amount compared to one company’s bonuses that is going out there. 
So that is what I am worried about. 

We can talk all we want about what the Court has done here and 
the process of the Court, but I am more interested in fixing this. 
And I guess my first question—Senator Schumer is working on a 
bill—is just how we fix this. And one of the ideas here is to have 
more transparency, to require shareholders to vote before a cor-
poration spends any money in favor of a candidate, require signifi-
cant additional paper trails to ensure that shareholders can trace 
how corporate dollars are being spent on elections. I guess I would 
ask you first, Mr. Rosen: Would this work? Also, what do you think 
about this idea of opening—does this decision potentially open the 
door to allow foreign corporations that have American subsidiaries 
to have an outsize influence over American elections? Or are there 
some things we can do to fix that? 

Mr. ROSEN. Thanks very much, Senator. The question of disclo-
sure is going to be hotly contested, and if you pass Senator Schu-
mer’s bill, that will be challenged in the Court as another violation 
of the First Amendment. And in the Citizens United case, Justice 
Thomas has a dissent where he says that he thinks that disclosure 
violates the rights of anonymous speech. He was alone in that re-
gard, but there is a serious question, as you will see from Mr. 
Smith’s testimony, about whether the same five-member majority 
would have some question about disclosure requirements. 

I want to cite Justice Brandeis again because he is the greatest 
free speech thinker, and he was often in favor of disclosure. During 
the time that he wrote ‘‘Other People’s Money,’’ the same concerns 
about huge bonuses, underwriting commissions, and unfair treat-
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ment of investment bankers existed as exist now, and Brandies 
thought that disclosure, sunlight, forcing people to disclose their 
bonuses and the underwriting Commissions, would lead to reaction 
and accountability and basically disclosure is the way to go. 

Senator KLOBUCHAR. OK. So you think there might be trouble 
with transparency. This idea with the foreign corporations, is there 
something we can do with that? 

Mr. ROSEN. You know, this is a technical question which I could 
give a shot to, but I think I am not going to free-lance on it. 

Senator KLOBUCHAR. OK. Mr. Smith, you talked about your poll. 
Did you ever ask in your poll if the American people think a cor-
poration should be a person for purposes of the First Amendment? 

Mr. SMITH. No. 
Senator KLOBUCHAR. Thank you. 
Mr. Kendall, any ideas for how we can fix this decision? 
Mr. KENDALL. Well, I think the rest of my testimony and my con-

cerns that the Court’s sweeping ruling in this case is not easy to 
fix, and that there are implications beyond what the Court holds 
in this case. If you look at the dissenting opinions by Justices Ken-
nedy, Scalia, and Thomas in prior cases, they suggest that con-
tributions directly to candidates would be unconstitutional. So we 
do not know if that has five votes on the Court right now, but it 
is certainly in play. And I think while the Court says, ‘‘Oh, we are 
not talking about foreign companies here,’’ the thrust of the ruling, 
which is that you cannot distinguish between corporations and in-
dividuals, would arguably, you know, put those restrictions in jeop-
ardy. 

Senator KLOBUCHAR. The restrictions on individual contribu-
tions? 

Mr. KENDALL. The Court says there is no distinction between the 
speaker, and that is a sweeping holding, which, as Justice Stevens 
said, if taken seriously, would mean Tokyo Rose gets the same pro-
tection as General MacArthur, which is absurd. 

Senator KLOBUCHAR. There is a lot of emphasis on the testimony 
about how 28 States already allow corporate contributions in their 
State elections. Our State does not, and I think it has been a bless-
ing. We have also some good matching fund laws that allows for 
people to not have to raise as much money for State legislative 
races. So will this decision potentially also intercede in those State 
races as well, the ability of States to ban corporate money? 

Mr. KENDALL. I think it will, and I think the problem and the 
thing we do not know is exactly how corporations are going to re-
spond to the idea now that they have First Amendment rights to 
spend unlimited amounts to influence candidate elections, which is 
something we have never had in this country. And I think the idea 
that Exxon has not spent billions of dollars so far, while it may be 
true—— 

Senator KLOBUCHAR. They have not had that opportunity. 
Mr. KENDALL.—they have not had the opportunity. And we do 

not know how corporations are going to respond to this, but the 
idea that they are equal to individuals in terms of First Amend-
ment rights and have exactly the same protection is one that could 
have broad ramifications in our campaigns. 
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Senator KLOBUCHAR. Thank you very much. I have gone over my 
time. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman, for calling this 

critical hearing. 
My office has received 220 letters just on the Citizens United de-

cision, and it might surprise Mr. Smith that by last night’s count, 
204 of those 220 Minnesotans were opposed to the decision. So this 
is something my constituents are really worried about. And when 
you said that you had done a poll—you have heard of Freud, 
haven’t you? I really find the results very unpersuasive considering 
the questions that you asked. 

Now, Mr. Smith, after the Citizens United decision, responding 
to those concerned Americans and Minnesotans, I introduced a bill 
called the American Elections Act. It said that if a foreign national 
has a controlling share of a company, that company should not be 
spending unlimited amounts in America. And it looks like Senator 
Schumer may include this provision in his own Citizens United bill. 

Now, you criticized this in your written testimony. You said, and 
I quote, ‘‘A provision to ban companies with more than 20 percent 
‘foreign’ ownership would only restrict the rights of U.S. nationals 
to associate for political involvement because of a non-controlling 
foreign shareholder.’’ 

Now, let me underscore that you are saying that 20-percent own-
ership does not constitute control. Is that right? 

Mr. SMITH. Yes. 
Senator FRANKEN. Yes. So let us look at how the law actually de-

fines a controlling share, because you said rather confidently to the 
Chairman that you are here to share your expertise. So let us look 
at how States define a controlling shareholder. 

Yes or no, please. Do you know how Delaware, the leading State 
for corporate law, defines a controlling shareholder? 

Mr. SMITH. No, I do not, nor do I think it is relevant to the ques-
tion of whether control—— 

Senator FRANKEN. I asked you to respond yes—— 
Mr. SMITH. Well, the question is—— 
Senator FRANKEN.—or no, sir, and you said no, you do not—— 
Mr. SMITH. Then the question is whether you actually want seri-

ous answers or whether you are engaged in a little showmanship. 
If it is the latter, I will accept that. 

Chairman LEAHY. All right. Mr. Smith—— 
Senator FRANKEN. Sir—— 
Chairman LEAHY.—that ranks with your putdown of the 

Vermont Legislature. Please, Senator Franken, go ahead. 
Senator FRANKEN. Sir, you answer me yes or no that 20-percent 

ownership does not constitute control. I think it is important that 
the State of Delaware says it is. 

Now, do you know, for example, what the State I represent, the 
State of Minnesota, what we define as a controlling shareholder? 

Mr. SMITH. Mr. Franken, Senator Franken, laws are written for 
different purposes, and they are defined for different purposes. So 
a law that is written for one purpose is not necessarily applicable 
to another purpose, that is, the law—— 
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Senator FRANKEN. Well, this purpose is to decide what a control-
ling interest is. They have not written what a controlling interest 
is for election law because we have had 100 years of precedents 
that corporations cannot give in campaigns. 

Mr. SMITH. Then it would—— 
Senator FRANKEN. But there is a reason that there is no law for 

this. Now, I asked you to answer yes or no, but you get the picture. 
Now, the fact is that 32 States that define control with a num-

ber, 31 of them define it as 20-percent ownership or less, most of 
them less. And without objection, I would like to submit a copy of 
these States’ statutes for the record. 

Chairman LEAHY. Without objection. 
[The information appears as a submission for the record.] 
Senator FRANKEN. So while you assert that 20 percent is not con-

trol, if a foreign entity owns 20 percent of a company, 31 of 32 
States who define what control is do. And I think that is very im-
portant. 

Venezuela owns Citgo. Are we going to have Citgo putting bil-
lions of dollars into our elections? 

Mr. SMITH. The answer would be no. 
Senator FRANKEN. And why would that be, sir? 
Mr. SMITH. Do you actually want me to answer this? OK. First, 

the law prohibits foreign nationals from contributing any money or 
spending any money in any U.S. election. Under the FEC’s—— 

Senator FRANKEN. Wait. We have a statute that bans direct or 
indirect giving by foreign nationals, but this law is vague, it is out 
of date. Under Citizens United, it still allows a foreign-controlled 
subsidiary to spend unlimited amounts in our elections. 

Now, you just said the law prohibits foreign nationals from par-
ticipating in giving, but it does not. 

Mr. SMITH. Now, the law allows as U.S.-incorporated and U.S.- 
headquartered company—that is, a U.S. company which is a sub-
sidiary or which has foreign ownership—and, of course, U.S. citi-
zens have great ownership in many foreign companies as well—to 
make—a U.S. company, in other words, can make expenditures in 
races. 

Now, nobody believes that the 2 U.S.C. 441(b) was passed in 
order to prevent foreign corporations from participating. If this is 
a particular interest of Congress, then it may be something that 
Congress can address with a narrowly tailored solution. But I 
would also note that FEC regulations, which, of course, as you 
know, have the force of law, prohibit any foreign national from 
being involved in any decision that a corporation might make. 

Senator FRANKEN. Well, if the foreign national owns 20 percent, 
they are not going to have any influence over this, that the people 
in the room making this decision are not going to know this? 

Justice Kennedy explicitly reserved judgment on whether or not 
there is a compelling interest to limit foreign individuals or associa-
tions from influencing our Nation’s political process, and you know 
that. 

Mr. SMITH. Yes, I do. 
Senator FRANKEN. In fact, Justice Kennedy assumed for the sake 

of argument that such an interest does exist—— 
Chairman LEAHY. Senator Franken. 
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Senator FRANKEN. My time has expired. Thank you. 
Chairman LEAHY. Senator Cardin. 
Senator CARDIN. Mr. Chairman, thank you very much. This has 

been a very interesting hearing. 
I think you all would understand that the people of Maryland, 

whenever I go around my State, they are very interested in the 
way we conduct financed campaigns. It is a subject that they have 
very strong views about. They think the campaigns are too long. 
They think they are too expensive. And they think that the way 
that we finance campaigns is corruptive to our political system. 
And I agree with the way Marylanders feel about that, and this is 
all before the Citizens United case. 

Every 2 years, we find elections becoming longer and more ex-
pensive, and more special interest dollars are finding their way 
into the system. That is, again, before the Citizens United case. 

Marylanders want fundamental change in the way that we fi-
nance campaigns in this country, and I want fundamental change. 
And I guess my concern is, Professor Rosen, when we mention 
some of the ways that perhaps we could counter the Citizens 
United, you raised concerns as to whether any of those could with-
stand the challenge of the make-up of this Court. 

And as I look at additional challenges that are likely, it seems 
to me that this Court is going to move us in a direction—the wrong 
direction, the opposite direction of which we need to do, and that 
is fundamental reform in the way that we conduct elections. 

It is Congress’ responsibility to set up the system for fair and 
open elections in the United States. It is not the Court’s responsi-
bility to do that. It is clearly the Court’s responsibility to make 
sure that we are consistent with our Constitution. But it is Con-
gress’ responsibility to develop the nuts and bolts on how we con-
duct elections in this country. 

And I guess my concern is—and this is a very reluctant conclu-
sion I am coming to. It is, I guess, my conclusion that with the 
make-up of this current Court it is unlikely that we can pass the 
type of laws that can make the fundamental changes that the peo-
ple of Maryland would like to see us make and that I agree with 
them that we need in order to protect the integrity of our system 
on electing our public officials. 

So I come to the conclusion that we have to seriously consider 
amending the Constitution of the United States in order to deal 
with this issue, and I would like to get the panelists’ views as to 
whether you believe—if you agree with the people of my State and 
their Senator that we need fundamental change, can we do it by 
legislation? Or will it require amending the Constitution? Professor 
Rosen, I will let you go first. 

Mr. ROSEN. Senator, you express so well the frustration that 
Congress should feel in the face of uncertainty about whether it 
can pass these reforms. And it is striking—this is why the debate 
about activism is important. Conservatives said for 40 years that 
judges should interpret the law, not make it, and should defer to 
Congress about contested constitutional questions. So the fact that 
there is uncertainty about how the Court will treat these reforms— 
and I should stress when I say this majority might not uphold 
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them, I am not saying that they should not uphold them. I think 
they are constitutional. But it is not a clear case. 

A constitutional amendment? Well, that is always a great thing 
to propose, and if the intensity of public opposition to this decision 
is so strong, perhaps it is not implausible that it might proceed. 
But you know better than anyone, Senator, how hard it is to pass 
an amendment even with public support. 

Senator CARDIN. Let me make it clear. I am going to work with 
my colleagues here on legislation because a constitutional amend-
ment takes a lot of time. But I think we need to seriously consider 
whether there has been a fundamental shift in who determines 
how elections are conducted in the United States. The Congress ex-
pressed its view. The Supreme Court knocked it down. And I really 
do not understand the basis of their opinion, but I must express 
the Supreme Court is the arbiter on the Constitution. Therefore, 
there is a fundamental flaw. The only way it appears to me that 
we may be able to correct it is through a constitutional amend-
ment. 

Mr. Smith, I welcome your thoughts on this. I think we all, all 
three of you would agree it is up to Congress to determine the fun-
damental structures of how elections are conducted in this country. 

Mr. SMITH. Senator, I would say that, yes, I think the kind of 
major changes that I think you are thinking about would require 
a constitutional amendment. I do think that there are some actions 
that Congress can take, that it may want to take, that it feels 
would improve the process that would be okay within Citizens 
United. I do not like to use the phrase ‘‘fix Citizens United’’ because 
I think it is fine. But if you want to use the phrase ‘‘fix Citizens 
United,’’ I think there are some things you could do. 

And I would also urge members to consider responses that—for 
example, lifting the limits on party and candidate coordinated ex-
penditures, because right now, for example, parties which can only 
raise hard money cannot coordinate, so if a corporation spends a 
lot, it is hard for the candidate to raise money, but the party may 
be able to. 

Senator CARDIN. But that just puts more money into the pot. Be-
lieve me, there is enough money in the pot. 

Mr. Kendall, very quickly, because my time is—— 
Mr. KENDALL. Sure. I agree with everyone you said. I think that 

there are problems that Citizens United creates that Congress will 
have a very difficult time fixing. I think that the only way this gets 
truly fixed is if the Supreme Court reverses course again or if we 
pass an amendment to fix it. 

I do think that there are some things that this body is already 
considering that would help and that would probably withstand 
scrutiny. I hope that is true. 

Senator CARDIN. Thank you, Mr. Chairman. 
Senator SPECTER. [Presiding.] Thank you, Senator Cardin. 
Senator Kaufman. 
Senator KAUFMAN. Yes, I would just like to make a few com-

ments. 
First off, I am not freaked out on this, but I am very, very con-

cerned—I mean, I cannot think of anything that happened recently 
that has caused me more concern than this decision. And I am not 
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running for re-election so it is not some populist speech or anything 
else. It just in so many different ways affects me, and I think sit-
ting here and listening this morning, it does—I teach a course at 
Duke Law School, and I taught it for 20 years in the Congress. And 
we spend time with some very smart students going through the 
election law. And I have a more and more difficult time—Senator 
Cornyn is right. It is very difficult, the system that we have now, 
and the money is growing. I do not know what I would say to them 
this year, because—and I mean this with all respect, Mr. Smith. 
This is a blunderbuss. This is taking a system that, while not—the 
only disagreement I have with Senator Cornyn is I hate to think 
what the numbers would have been in the last couple elections 
without McCain-Feingold. I mean, you look at what is going on, I 
mean, it just would have been absolutely, in my mind, you know, 
incredible. And a lot of them have been caused, frankly, by the Su-
preme Court rulings before this one, and it was caused by people— 
and we sit and listen to these discussions—that are really, really, 
really smart people and really, really, really know a lot about the 
law and know nothing about campaign financing and refuse to lean 
on the Congress and what the Congress thinks and what the Con-
gress found as facts in making the decisions. 

It is sort of like advertising. Everybody thinks they are an expert 
on advertising. Everybody thinks they are an expert on campaigns. 
‘‘After all, I see the campaign ads. I know what is going on.’’ 

But when you sit with the students and you go through it, while 
this thing did generate more money, it was an incredible effort try-
ing to deal with legitimate concerns the Supreme Court addressed 
in Buckley v. Valeo, but on about free speech, which we are all con-
cerned about. But to take a blunderbuss and blow the whole thing 
into next year, to say that corporations now can spend from—as 
Senator Klobuchar said—I mean, Goldman Sachs has a lot of inter-
est and expressed—and I am concerned about small business peo-
ple. But small business people, by and large, they can contribute 
their own. They can get it done. This is not about small business. 
It really is not. This is about very, very, very big business because 
this is about very, very, very big money. 

So, anyway, I think this is—and I do not think there are ways 
out. I mean, Senator Cornyn said he is interested in transparency. 
I spend a lot of time on this law. I do not know how we get trans-
parency based on Mr. Smith’s definition of what this ruling means, 
because corporations, they are very, very smart. ExxonMobil, if 
they decided to put $1 million into a campaign, $5 million, $10 mil-
lion into a campaign, they are not going to do it. It is going to be 
the Committee for Clean Government that they are going to give 
to one of their subsidiaries. No one is ever going to know where the 
money comes from. You can pick up the Hill magazine or Roll Call 
or Politico, and you will see page after page after page of ads trying 
to influence the election where no one who it is that is involved. 

Now, I do not see how we can get to that based on Mr. Smith’s 
analysis of the law and sections of the ruling. That is why I am 
so concerned. 

Now, one other thing I just want to spend a minute and talk 
about is judicial activism because we hear a lot about judicial activ-
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ism, and the Ranking Member and I have had a number of discus-
sions. 

Professor Rosen, you and Mr. Kendall both talk about Citizens 
United as an activist decision. Can you explain that in the context 
of judicial activism as we know it over the last, say, 15 years? 

Mr. ROSEN. Thanks for that question, Senator. As you know, ac-
tivism is a hotly contested term. It is in the eye of the beholder. 
Everyone has his own definition. This decision is activist by any 
definition of activism, so let us take the different definitions, and 
they point in different directions. 

First, deference to text and original understanding of the Con-
stitution. As Mr. Kendall shows, this is not deferential to the his-
tory and ignores the text’s distinction between the Press Clause 
and the Free Speech Clause. 

Second, deference to precedent. As you suggested, this is a blun-
derbuss to precedent. 

Third, deference to history and tradition. This uproots decades of 
tradition and legislation dating back to the progressive era. 

And then, finally, pragmatic considerations, many people think 
irrelevant. This is highly unpragmatic and refuses to defer to Con-
gress in the face of uncertainty. 

So it is not that it is unprincipled. Again, Earl Warren could 
have written this decision. And Justice Kennedy is not a restrained 
Justice, so that is fine for him. But the other members of the con-
servative majority care a lot about restraint. They say they are 
minimalists. This is why it is important—Chief Justice Roberts 
said in his hearings, ‘‘I am a bottom-up rather than a top-down 
judge. I want to move incrementally.’’ The fact that he did not do 
that even though he could have is what makes this so activist and 
what makes it so troubling. 

Senator KAUFMAN. Mr. Kendall? 
Mr. KENDALL. I think Professor Rosen did a tremendous job of 

explaining my points. The one other point that I would make is 
Chief Justice Roberts goes through the factors of stare decisis, and 
one of the things he relies most heavily on is this tension between 
Bellotti and Austin, which are these two earlier rulings, and he 
completely ignores the fact that—and Justice Stevens points this 
out very skillfully in the dissent. He ignores the fact that there is 
a footnote in Bellotti that expressly leaves open the issue addressed 
by Austin. And so if you look at those two opinions, they really can 
be put together and make total sense together, and that is where 
the Court’s rulings were, and yet the Court came back in Citizens 
United and found a problem where it really did not exist, and I 
think that is one definition of activism. 

Senator KAUFMAN. I have felt for many years that judicial activ-
ism is in the eye of the beholder, that, you know, if it is going your 
way, it is not judicial activism, if it is not—I think that has kind 
of put that to rest. I think we can have judicial activism on the left 
side of the spectrum, and we can have judicial activism on the 
right side of the spectrum. 

Thank you very much, Mr. Chairman. 
Senator SPECTER. Thank you, Senator Kaufman. 
Professor Rosen, your testimony, your written testimony is very 

critical of Chief Justice Roberts. Among other things, you say it is 
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precisely the kind of divisive and unnecessarily sweeping decision 
that Chief Justice Roberts pledged to avoid in his confirmation 
hearings. 

When he testified on confirmation, he spoke very strongly 
against a ‘‘jolt to the legal system’’ and amplified by saying that it 
is not enough that the prior decision was wrongly decided, but you 
ought to look to other factors like settled expectations, the legit-
imacy of the Court, whether the precedent has been eroded by sub-
sequent developments. And he was also very emphatic in his con-
firmation hearings about deference to Congressional fact finding. 
He said the reason—well, let me pause there and ask you some 
questions. 

Do you think this case was a jolt to the legal system? 
Mr. ROSEN. The Citizens United case certainly was, Senator, for 

the reasons that you and your colleagues have explained very elo-
quently. 

Senator SPECTER. Could you fathom more of a jolt to the legal 
system than this decision, 100 years corporations cannot engage in 
political advertising? 

Mr. ROSEN. It is very disruptive, Senator. 
Senator SPECTER. How do you square that very forceful testi-

mony with this very sweeping overruling of 100 years of law? 
Mr. ROSEN. Senator, I have thought about that long and hard be-

cause, as I say, I do respect Chief Justice Roberts and his vision. 
There is one sentence in his concurring opinion that perhaps is the 
most revealing on this score. He says, ‘‘We cannot embrace a nar-
row ground of decision simply because it is narrow. It must also be 
right.’’ And that confidence that this was the right decision obvi-
ously is what motivated him to join here, and that must have been 
what was in his mind. But that vision that he alone knows what 
is right is not the vision that he embraced in his confirmation hear-
ings. He embraced the vision of Justice Holmes who said the Con-
stitution is made for people of fundamentally different points of 
view. 

Senator SPECTER. Professor Rosen, in light of the limited time, 
let me move to another issue. Chief Justice Roberts at his con-
firmation hearing said this with respect to Congressional fact find-
ing. He said, ‘‘The reason that Congressional fact finding and deter-
mination is important in these cases is because the courts recog-
nize that they cannot do that. Courts cannot have, as you have 
said, whatever it was, the 13 separate hearings before passing par-
ticular legislation. Courts, the Supreme Court, cannot sit and hear 
witness after witness in a particular case and develop that kind of 
a record. Courts cannot make the policy judgments about what 
type of legislation is necessary in light of the findings that are 
made. We simply do not have the institutional expertise or the re-
sources or the authority to engage in that type of a process. So that 
is the sort of a basis for the deference to the fact finding that is 
made. It is institutional competence. The courts do not have it. 
Congress does. It is constitutional authority. It is not our job. It is 
your job. So the defense in Congressional findings is an area that 
has a solid basis.’’ 

Now, in the voting rights case, although decided on narrower 
grounds, Chief Justice Roberts was very dismissive of the vast 
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record that was compiled in this room on the voting rights case, 
saying, ‘‘They are too sweeping’’—’’they are sweeping far more 
broadly than they need to in addressing the intentional discrimina-
tion under the 15th Amendment.’’ 

Now, how does that statement by Chief Justice Roberts of the 
oral argument square with the vast deference he articulated for 
Congressional fact finding? 

Mr. ROSEN. Senator, I agree with you that it is troubling. The 
voting rights case was one where Chief Justice Roberts did come 
up with a narrow grounds of decision. He invented an idea that 
Congress had not anticipated and said that electoral districts could 
bail out of preclearance. But he did not have to question Congress’ 
fact finding there. Justice Souter said they should have found there 
was no standing to bring the suit. That would have been far more 
respectful of Congress, and I think you have long focused on this 
Senator. You are right to question this. 

Senator SPECTER. Professor Rosen, what is the value of confirma-
tion hearings if you have those statements at confirmation by a 
nominee and these kinds of decisions? 

Mr. ROSEN. Senator, you are right to ask that question, and it 
was not just in his confirmation hearings that he said this. He said 
this in speeches and interviews afterwards. 

Senator SPECTER. I know I am right to ask that question. What 
I would like is an answer. 

Mr. ROSEN. Well, you will have to ask Chief Justice Roberts that, 
but I think you are right to note the tension between what he said 
in his hearings and his performance on the Court. 

Senator SPECTER. Somebody send for the Chief Justice. 
Mr. ROSEN. I am sure he will be glad to come down on a mo-

ment’s notice. 
Senator SPECTER. Well, my time is up. A second round, Senator 

Sessions. 
Senator SESSIONS. Thank you, Senator Specter. 
Chief Justice Roberts did a fabulous job when asked about stare 

decisis in his hearing, and he explained what the standards were 
classically understood to be the basis for overturning prior deci-
sions. And I think his opinion indicates he felt it fell within that 
range, and he never said that he was going to defer to Congres-
sional decisions on constitutional questions that violated the Con-
stitution. And we violate it regularly around here, in my opinion, 
and I predicted this case violated the First Amendment—this legis-
lation when it passed, and so did a lot of other people. We knew 
this was at the very edge and really thought it was over the edge 
of what the First Amendment would allow the Government to pro-
hibit. And so I do not know. 

I do say this: that it does appear to me that the case did impli-
cate big issues. It was hard to decide this on a strictly narrow 
basis. You could have done so perhaps, but if we were proceeding 
under matters that, fairly considered, violation the constitutional 
right of a group of people to speak out, then doesn’t the Supreme 
Court, Mr. Smith, have a right to say no, and even if Congress in 
its wisdom thought it was legitimate in doing so? 

Mr. SMITH. Well, again, I think when precedent should be over-
turned is a complex question, but what I would say about this case 
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is, for example, suppose the Court had said that while the statute 
did not really intend to cover video on demand transmissions, first, 
that would have done some abuse to the statute because the statu-
tory language pretty clearly does cover it. But they could have ar-
gued that in some way. 

The next question would have been, the next case would have 
come up, which is, OK, can you ban a book, can you ban a pam-
phlet or whatever have you. If you ban a book in the next one and 
the Court said, no, you cannot ban a book, they would have gone 
to a pamphlet. 

Similarly, you know, if you look at the various other grounds 
that have been offered, like, well, what if—Citizens United in a 
nonprofit. Well, what about the fact that they accepted contribu-
tions from for-profit companies? And then people would say, ‘‘Well, 
if it was a de minimis amount.’’ And the next case would be, ‘‘Well, 
what is a de minimis amount?’’ 

In other words, I think what the Court recognized in this case 
and I think one reason none of the dissenters would actually con-
cur in the judgment on any of these grounds is because doing so 
would not have led to a stable system. It just would have put off 
a series of complex questions, and it would have further rewarded, 
again, the lawyers, the consultants, the lobbyists who know how to 
game the system and know exactly what you can do and what you 
cannot. So I think that a sweeping decision—— 

Senator SESSIONS. Well, along that line, I believe the Chief Jus-
tice—someone noted that none of the dissenters proposed a narrow 
ground. They took a constitutional view of it, apparently, and so we 
had, didn’t we, Mr. Rosen, a constitutional difference of opinion? 

Mr. ROSEN. Justice Stevens addresses that in his dissent, Sen-
ator, and he says it is common for lawyers to argue in the alter-
native. It is possible if the Chief Justice had actually in good faith 
embraced this narrower ground, the dissenters might have changed 
their mind, just as they did in the voting rights case where they 
embraced a reading of the statute that they might not have chosen 
as a primary matter, but were willing to take as a compromise. 

Senator SESSIONS. It is possible, but it is also possible that he 
had two different views of what the Constitution says, it seemed 
to me. And I think it is a big issue, and sometimes you just have 
to decide those questions. 

I do think that the—— 
Mr. KENDALL. Senator, if I may? 
Senator SESSIONS. Yes. 
Mr. KENDALL. I think the best way to describe what this case 

was about was the way Citizens United initially litigated it. They 
did not challenge the 1947 statute. They put the challenge to Aus-
tin as a total afterthought in their briefs. It was only when the 
Court came back and said, no, let us brief specifically whether Aus-
tin should be overturned that Mr. Olson focused on that question. 
So you are saying it raised big questions, but it raised big ques-
tions only because the Court changed the question on the litigants. 
And I think the—— 

Senator SESSIONS. But Citizens United had an interest in win-
ning the case, and they did raise the other issues, but really the 
case took on a different dimension when the Solicitor General made 
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arguments that indicated that she believed books published before 
an election could be banned, that the U.S. Congress has the power 
to ban the publishing of books. And this is a big deal. It implicates 
the First Amendment, and it would be the first time in the history 
of the Republic, would you not agree, that the courts or the Con-
gress had ever banned the publishing of a book? 

Mr. KENDALL. Again, I do not think that was Solicitor General 
Kagan’s position. It was Malcolm Stewart who initially argued it, 
and I do not know how that changes—I mean, again, the narrow 
question of whether the specific 90-minute attack ad was within 
the campaign finance is a fairly narrow question that was litigated 
on that ground. The questions that the Justices asked the SG’s of-
fice and the implications that it got into, it is really about the way 
the case is handled by the Court, not about what the question pre-
sented by Citizens United and fairly within the briefing of the ini-
tial case—— 

Senator SESSIONS. Well, she said in her argument, later I guess, 
‘‘We haven’t done that yet,’’ but indicated that there might be a 
possibility it could be done and that an author would—they could 
always fight it in court. 

Mr. KENDALL. I think what she was saying is that we haven’t 
done it and we won’t do it, and if there was—if we did it, it could 
be challenged. 

Senator SESSIONS. I thank you. It is a great discussion, an impor-
tant issue, and all of you have made good points. And I would say, 
Mr. Smith, Senator Leahy is going to defend his Vermont Legisla-
ture. 

[Laughter.] 
Senator SESSIONS. As he did ably. 
Mr. Chairman, good to be with you. 
Senator SPECTER. Thank you, Senator Sessions. 
Senator Kaufman. 
Senator KAUFMAN. Yes. The Ranking Member is quite eloquent 

in these, but I think with all due respect, even superficial knowl-
edge would see that this was not going to be decided on—when he 
got to the point in the oral argument, this was not going to be a 
case decided on narrow arguments. So I think it is reasonable to 
believe that the minority knew what was coming and acted accord-
ingly. That is just—everybody has got a right to their opinion, but 
that is kind of my opinion. 

Senator SESSIONS. Well, no, I think that is why they asked for 
new argument, and they made it publicly clear and allowed the de-
bate to go forward on a larger basis. Rightly or wrongly, that is 
what they did. 

Senator KAUFMAN. I would not want to miss this opportunity to 
follow up on both Senator Whitehouse and separate comment by 
Senator Klobuchar. One was Senator Whitehouse talking about the 
pro-business bent of the Court. 

Sitting here listening, you would say, well, they overturned this 
one case, and it was a 100-year precedent, and, wow, you know, 
they have been doing this kind of on a regular basis, haven’t they, 
in the business area? And the one that comes in common that Sen-
ator Whitehouse has, they all seem to benefit business. So, Pro-

VerDate Nov 24 2008 12:05 Oct 13, 2010 Jkt 058420 PO 00000 Frm 00038 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\58420.TXT SJUD1 PsN: CMORC



35 

fessor Rosen, Mr. Kendall, could you kind of talk about the busi-
ness activism part of this case? 

Mr. ROSEN. The statistics in recent years are really striking. 
When you look at the 46 business cases before the Roberts Court 
in which the Chamber of Commerce participated, the majority of 
them go the Chamber’s way in areas ranging from punitive dam-
ages, preemption, False Claims Act, securities, and antitrust cases. 

If you want some more stats, they are striking. The Court ac-
cepts less than 2 percent of the petitions it receives every year. The 
Chamber of Commerce’s petitions were granted at the rate of 26 
percent, and with a success rate for those of 75 percent. So the 
claim that this is a pro-business Court is increasingly hard to dis-
pute. 

Senator KAUFMAN. A pro-business activist Court. 
Mr. ROSEN. A pro-business activist—— 
Senator KAUFMAN. In terms of Leegin, where they overturned 96 

years of antitrust law, Exxon, so there is a constant theme that 
goes through. It is not just this case where they overturned 100 
years of precedent. 

Mr. ROSEN. That is right, Senator. 
Senator KAUFMAN. Mr. Kendall? Mr. Smith? 
Mr. KENDALL. I think your concern is entirely valid. I think it 

traces from a 40-year effort by the Chamber to take advantage of 
what Justice Powell said was an opportunity for corporations in the 
Court. If you look at some of the recent cases that the Chamber 
and corporations have funded a tremendous amount of research on, 
things like attacking jury verdicts—there are few things that 
mattered more to James Madison than the jury trial, civil and 
criminal jury trials, and yet corporations have aggressively taken 
on the idea that there should be a trial for anything and tried to 
advance the idea that everything should be handled by arbitrators 
that typically they hire. 

And so it has really been an assault on one of the most essential 
values of our Framers and the Constitution itself, and that has had 
tremendous success. They have won just about every case expand-
ing this Federal Arbitration Act from something that was intended 
to be a fairly narrow statute into something that throws just about 
every business case out of the Federal courts entirely. 

Senator KAUFMAN. Let me ask another question, and that is, you 
know, I think most of us think that based on the recent financial 
meltdown, the incredible pain it has caused to so many people, I 
think there is total agreement on that. I think most people think 
that part of that was caused by, as Alan Greenspan said, a self- 
regulation that did not work, that he was dismayed about, and that 
a major part of it was dismembering of the rule of laws and regula-
tions we put in place, laws we put in place after 1929, from Glass- 
Steagall to setting up the SEC to the uptick rule to all the things 
that we put in place in a period of just slowly but surely under 
both administrations dismembering this. And I think most people 
think that we have to go back to have more regulation—not over-
regulation but more regulation. 

Looking at the Supreme Court, what are the prospects that 
someone that is going to sit here and have to try to deal with this 
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and write laws that whatever we do in the regulatory area could 
be overturned by this Court? 

Mr. ROSEN. Senator, this is a very serious question, obviously. 
The Troubled Asset Relief Program has already been challenged by 
libertarian organizations, and that will work its way up to the Su-
preme Court, and other of the regulations that you mentioned will 
be challenged as well. 

Will this Court give a full-scale assault against these regulations 
in the way that the pre-New Deal Court did? Predictions are not 
worth much. I would doubt that they would go that far, largely be-
cause of the most conservatives on the Roberts Court, you could 
call them pro-business rather than libertarian conservatives. Only 
Justice Thomas might really believe that the post-New Deal regu-
latory state is unconstitutional. 

But that does not mean that they could not strike down a whole 
lot of stuff and do a lot of damage. Later this term, they are going 
to decide whether the Public Company Accounting Board to cre-
ate—— 

Senator KAUFMAN. Right. 
Mr. ROSEN. You know, whether that is unconstitutional. Lots of 

people think—the betting is that that might well fall. 
One of the striking lessons of history is it only takes a couple of 

really activist decisions to tar a Court as pro-business and activist 
in the eye of history. The New Deal Court upheld as much as it 
struck down. It upheld FDR’s gold policy. It upheld the Tennessee 
Valley Authority by a vote of 8–1. But we remember the decision 
striking down the NRA and other aspects of the regulatory state. 

So this Court is on very dangerous ground, and just a small 
misstep, even a few more decisions like this, could galvanize the 
populist outcry against Citizens United into much broader dis-
content with the Court, and the question of how Congress will re-
spond will be just as urgent and serious nowadays as it was in the 
1930s. 

Senator KAUFMAN. Thank you very much, Mr. Chairman. 
Senator SPECTER. Thank you, Senator Kaufman. 
Without objection, a statement from Senator Feinstein will be en-

tered into the record. 
[The prepared statement of Senator Feinstein appears as a sub-

mission for the record.] 
Senator SPECTER. Professor Kendall, I ask you the same question 

I asked Jeffrey Rosen, Professor Rosen. How would you square 
Chief Justice Roberts’ confirmation testimony that he would not 
jolt the system with the holding in Citizens United? 

Mr. KENDALL. Senator Specter, I share your concerns about it. 
My organization, which is a progressive legal organization, sup-
ported John Roberts, to a great deal of criticism from my progres-
sive friends, based on his testimony, which I found inspiring and 
spoke to me as a lawyer, and I thought as somebody who I had liti-
gated around John Roberts in a case, I had seen him at work. I 
had hoped that he would be the Chief Justice that Jeffrey Rosen 
speaks of him being. 

And so to see a ruling like this, which really does fly in the face 
of so many things that he testified about and so many things that 
he said he would be as Chief Justice, both in his hearings and in 
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his interviews, really does throw many of those hopes to the wind. 
And I think it is—— 

Senator SPECTER. Professor Kendall, how about his broad testi-
mony at confirmation about Congressional fact finding and the def-
erence, because only Congress can find the facts, and then his 
dismissive attitude about it in the oral argument in the voting 
rights case? 

Mr. KENDALL. Right. I would like to take issue with what Sen-
ator Sessions said, which is this is just a finding about whether it 
is constitutional. The Supreme Court has very clear guideposts as 
to when Congress can limit speech if it requires them to meet strict 
scrutiny, and you have to show a compelling interest. 

What the Court did and one of the things we have not talked 
about much was what the Court did in Citizens United is really 
change the goalposts and change the definition of what is a compel-
ling interest. And so it basically threw out—you know it changed 
on this body what it had to show and said, oh, all of this evidence 
of an appearance of corruption is not good enough, you have to 
show basically quid pro quo corruption. 

And so the Court just basically dismissed all of the fact finding 
and said it was not relevant and said you have not met our burden. 
And it really has changed the goalposts and dismissed the evidence 
that you assembled over years of hearings. 

Senator SPECTER. Professor Kendall, what is the value of our 
confirmation hearings if we rely upon testimony we will not jolt the 
system and it has been exactly the contrary, we are going to be def-
erential to Congress and it is dismissive? What is the value of the 
confirmation hearing? 

Mr. KENDALL. I think, unfortunately, the confirmation hearing 
has become a kabuki dance in certain respects, and you said this 
before, Senator Specter. It is a very large problem. 

Senator SPECTER. Professor Smith, you say, ‘‘Congress should 
abandon any attempt to circumvent the Citizens United decision.’’ 
What about some limitation, such as the—eight of the Justices, 
with only Justice Thomas being on the other side, said that there 
could be a requirement of disclosure on corporate campaign-related 
expenditures. Any problem with that? 

Mr. SMITH. Senator, no, I think obviously clearly the Court has 
upheld disclosure rules and so on. The point that I was trying to 
make there is that reaction by Congress and by State legislators 
needs to be aimed at the actual problem, and what we see in many 
of the proposals that I have seen just tossed around are proposals 
that seem pretty clearly intended to try to stop corporations from 
using their rights. And as you now, the Court has long held that 
you cannot do indirectly what you cannot do directly. 

So there may be some things like added disclosure. There may 
be something that could be done to make a more refined foreign 
corporation law or, you know, subsidiary law that might be pos-
sible. But, again, they should not be subterfuge to just try to stop 
corporations from speaking as they are allowed to do under the de-
cision. 

Senator SPECTER. Professor Rosen, what do you think Congress 
could do consistent with the case? 
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Mr. ROSEN. Senator, my view of the First Amendment issue is 
broad, so I think you should do whatever you please. And the fixes 
will be challenged. Disclosure will be challenged. The limits on for-
eign corporations will be challenged. But I hope that this Court will 
be more restrained in those future cases than it was in Citizens 
United and will uphold whatever fixes you pass. 

Senator SPECTER. What is your optimism based on? 
Mr. ROSEN. In this business, I long got out of the habit of making 

predictions, but I guess since you ask, Senator—it is a serious 
question. I have enough faith in the fact that Chief Justice Roberts 
thinks that he is being incremental and picking and choosing his 
battles that he will not follow this blunderbuss with another one. 

Senator SPECTER. You think he thinks this is incremental, Pro-
fessor Rosen? 

Mr. ROSEN. Senator, I guess he would not think that this deci-
sion is incremental, but he would think that its breadth is required 
by the Constitution, and I would hope that in other cases he would 
be less confident that he knows the right answer than he did in 
this one. 

Senator SPECTER. Professor Kendall, what would you suggest by 
way of legislative changes not inconsistent with the case? 

Mr. KENDALL. We do not, my organization does not support any 
particular legislations. We have not taken a position on them. I 
think that some of the disclosure laws, some of the enhanced limits 
on foreign corporation contributions should be upheld by the Court 
and I think would help—— 

Senator SPECTER. What kind of limits? 
Mr. KENDALL. I do not really have the specifics of the legislation 

in hand enough to speak knowledgeably about that. 
Senator SPECTER. If you have any suggestions, Professor Kendall, 

Professor Rosen, we would be interested in receiving them. 
Mr. ROSEN. Thank you, sir. 
Mr. KENDALL. Thank you, Senator. 
Senator SPECTER. Even your suggestions, Professor Smith, if you 

have any that you would care to share. 
That concludes our hearing. Thank you very much, gentlemen. 
[Whereupon, at 12:10 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record.] 
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