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EXAMINING THE FILIBUSTER: HISTORY OF
THE FILIBUSTER 1789-2008

THURSDAY, APRIL 22, 2010

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Udall, Bennett, McConnell, Cham-
bliss, Alexander, and Roberts.

Staff present: Jean Bordewich, Staff Director; Jason Abel, Chief
Counsel; Veronica Gillespie, Elections Counsel; Adam Ambrogi, Ad-
ministrative and Legislative Counsel; Sonia Gill, Counsel; Julia
Richardson, Counsel; Lauryn Bruck, Professional Staff; Carole
Blessington, Executive Assistant to the Staff Director; Lynden
Armstrong, Chief Clerk; Matthew McGowan, Professional Staff;
Mary Jones, Republican Staff Director; Shaun Parkin, Republican
Deputy Staff Director; Paul Vinovich, Republican Chief Counsel,
Michael Merrell, Republican Counsel; Abbie Platt, Republican Pro-
fessional Staff; Trish Kent, Republican Professional Staff; and Ra-
chel Creviston, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The hearing will come to order.

First, I would like to acknowledge the fact that Senator Bennett
is planning to be here but he will be a little late. So Senator Alex-
ander is taking over the ranking position until Senator Bennett
gets here.

I thank my colleagues for being here. We will do opening state-
ments and then we will go to the witnesses.

So I want to thank everyone for coming. I want to thank Senator
Bennett, of course, and my other colleagues for participating in the
hearing. I especially want to thank two people. One is Senator Rob-
ert C. Byrd, who could not be here today, but I want to thank him
for his interest in our hearing and for the statement he is submit-
ting for the record. As we know, he is sort of the guardian of the
Senate and the Senate Rules, and Senator Byrd has shown an ac-
tive role here.

At the other end of the spectrum, the person who really encour-
aged me and convinced me that it was a good idea to have a series
of hearings on this issue is Senator Tom Udall of Mexico. He has
not been here quite as long as Senator Byrd but we know that he
has the tremendous potential to be one of the people so knowledge-

o))
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able about how the Senate works and he is already an outstanding
Senator.

This is the first in this series of hearing by the Rules Committee
to examine the filibuster. It is a topic we hear a lot about from our
constituents, from our colleagues, from the press. That is because
filibusters and cloture motions have escalated in recent year to un-
precedented levels.

In the first half of the 20th Century filibusters and filibuster
threats were relatively rare events. From the 1920s through the
1950s, an average of about ten cloture motions were filed per dec-
ade, and of course, not every cloture motion is to cut off a filibuster.

That number almost tripled to 28 during the 1960s, the era of
controversial civil rights legislation. But after that, things really
started to take off. A total of 358 cloture motions were filed in the
1990s and from 2001 to 2009 there were 435 cloture motions filed.

Clearly the filibuster has changed over the years. Not only is it
used a lot more now but the threat of filibusters has become an al-
most daily fact of life in the Senate, influencing how we handle vir-
tually everything debated on the Senate floor.

The filibuster used to be the exception to the rule. In today’s Sen-
ate, it is becoming a straitjacket. So especially during the last dec-
ade there has been a lot of interest and concern and frustration
from both parties about where we are in terms of getting things
done in the Senate.

There are many people saying we need to change the rules to
make it easier to get cloture or to handle Senate business effi-
ciently. Four such Senate resolutions have been introduced in this
Congress including one by our Rules Committee colleague, Senator
Udall, which we will hear about at future hearings.

Others say we should not change the rules. As chairman of the
Rules Committee, I intend to take a thoughtful, thorough approach
to this topic.

Since I joined the Senate in 1999, I have seen the use of fili-
buster continue to increase under both Republican and Democratic
majorities. So it is not just one party doing it. In 2005 we had a
near crisis over the so-called nuclear or constitutional option, a cri-
sis that ended when a bipartisan group of senators came together
to find a middle ground.

The truth is both parties have a love-hate relationship with the
filibuster depending on if you are in the majority or in the minority
at the time. But this is not healthy for the Senate as an institution.
The last Rules Committee hearing on the filibuster was on June 5,
2003, under then Chairman Trent Lott. A resolution was proposed
by Majority Leader Frist to amend the Standing Rules of the Sen-
ate to allow a simple majority of 51 votes to end debate on judicial
nominees.

In reflecting on the substance of that hearing, it is clear that our
statements on whether or not to change the cloture rule usually co-
incided with whether or not we were in the majority or the minor-
ity.

I was a member of this Committee in 2003 as were many of my
colleagues here, both Democrat and Republican. Not surprisingly
the words we spoke then might not reflect how we feel today when
our majority and minority roles are reversed.
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I am sure my colleagues could quote us opposing filibuster re-
form just as I could quote them in favor of such reform. But that
is not the point of these hearings.

The fact is that all of us on both sides of the aisle struggled with
the same questions. What does the Constitution say about ending
debate or allowing unlimited debate in the Senate? What does it
say about how Senate rules can be changed? What are the rights
of the majority; what are the rights of the minority? When does re-
spect for the rights of the other members of this body become a dis-
regard for the needs of the majority of Americans to have us act?

We all know that those of us in the minority in one Congress will
be in the majority in another and vice versa. What we seek is a
path towards civility, deliberation, and consensus that eventually
at the proper time leads to the best decisions we can make collec-
tively for our country.

Only by carefully exploring these issues can we answer the ques-
tion: should we change the Senate rules and if so, how and when.
Knowing the history of debate in the Senate and the efforts to limit
it is the first step.

So we are starting our hearings today with an examination of the
history of the filibuster from 1789 to 2008. We will start at the be-
ginning. What does the Constitution say about the Senate? Since
there was no procedural rule to cut off debate for most of the 19th
century, how did that affect decision-making in the Senate? What
eventually prompted adoption of the cloture rule in 1917 that for
the first time in the Senate allowed Senators by a two-thirds super-
majority to vote and end debate?

Our witnesses will describe how the cloture rule and the fili-
buster were used during the 20th Century in debates on civil rights
and the push for filibuster reform in the 1970s that lowered the
threshold for cloture to 60 votes.

Finally, we will hear about the modern era of the Senate, includ-
ing the impact of filibusters and cloture motions in every decade
since the 1970s as the use of the filibuster escalated drastically.

Our historical overview will end in 2008 before the start of the
current Congress. Today’s hearing will establish a common under-
standing for future hearings and discussions. I hope that informs
members of this Committee, the Senate and the public at large
about the development of the filibuster and efforts of the Senate
over more than two centuries to manage it and deal with its con-
sequences.

In our next hearing we will look at the filibuster in this Con-
gress, examining issues such as whether it is more difficult for the
Senate to complete its regular business now than in previous eras
and the impact of the filibuster on other branches of government.

In subsequent hearings, we will hear about proposals for changes
in Senate rules related to the filibuster and consider what kinds of
changes, if any, are needed.

I hope all of us on this Committee come to these hearings with
an open mind, willing to consider the ideas and suggestions pre-
sented to us. I look forward to listening to our witnesses who have
come to share their knowledge and experience with us.
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Now with the permission of the members, we are very honored
to have Leader McConnell with us and I would turn to him to
make the first statement.

OPENING STATEMENT OF THE HONORABLE MITCH
McCONNELL, A U.S. SENATOR FROM KENTUCKY

Senator MCCONNELL. Thank you very much, Mr. Chairman. I ap-
preciate the opportunity to be here and make some observations
about this extremely important topic.

Before giving my prepared comments, I would point out that I
believe it was Washington. It certainly was one of our founders
who was quoted as saying at the constitutional convention the Sen-
ate was going to be like the saucer under the tea cup, and the tea
was going to slosh out and cool off, and the Senate, he anticipated,
would be a place where passions would be reined in and presum-
ably progress would be made in the political center.

It seems to me if you look back over the 200-year history of our
country, the Senate has certainly forced solutions to the middle and
most observers would argue that has been good for the country.

We read the newspapers and I think understand what these
hearings are about. Some members of the Democratic conference
would like to eliminate the Senate’s long-standing tradition of the
freedom to debate and amend legislation.

This in turn would eliminate the requirement that controversial
legislation achieve more than just a bare majority support here in
the Senate. It probably comes as no surprise to anyone that I am
not in favor of such a proposal. I never have been, including more
challengingly, of course, when I was in the majority.

The reason is best described by one of our Senate colleagues who
once wisely said the following, “Let us clearly understand one
thing. The Constitution’s framers never intended for the Senate to
function like the House of Representatives. The Senate was in-
tended to take the long view and to be able to resist, if need be,
the passions of the often intemperate House. Few, if any, upper
chambers in the history of the western world have possessed the
Senate’s absolute right to unlimited debate and to amend or block
legislation passed by a lower house. I have said that, as long as the
Senate retains the power to amend and the power of unlimited de-
bate, the liberties of the people will remain secure.”

That, of course, was Senator Byrd. He delivered those remarks
in 1997. He was right then and he is right again when he re-
affirmed his belief in those principles this year.

Here is what he wrote in a dear-colleague letter, quote, “I believe
that efforts to change or reinterpreted the rules in order to facili-
tate expeditious action by a simple majority are grossly misguided.
The Senate is the only place in government where the rights of a
numerical minority are so protected. Majorities change with elec-
tions. A minority can be right. A minority’s views can certainly im-
prove legislation. Extended deliberation and debate are essential to
the protection of liberties of a free people.” That was Robert Byrd
this year.

Now why are some in Senator Byrd’s own party proposing to dis-
regard his counsel? The most disingenuous thing I have heard is
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that the Senate’s rules must be changed so the, quote, “democratic
process” will work.

I submit that the effort to change the rules is not about democ-
racy at all. It is not about doing what a majority of the American
people want. It is about power.

If it were truly about doing what a majority of Americans want-
ed, the Democratic majority in the Senate would not have muscled
through a health spending bill that a majority of Americans op-
posed and opposed by very wide margins.

When the bill finally passed the Senate by the narrowest of mar-
gins, 39 percent of Americans favored it while 59 percent opposed
it. Other surveys had similar results.

So this was not about giving the majority of Americans what it
wanted. It was about power. That is what this is about. It is about
a political party or a faction of a political party that is frustrated
that it cannot do whatever it wants whenever it wants precisely
the way it wants to do it. That is what this is about.

So rather than throw out 200 years of Senate tradition and prac-
tice and throw away the very principles of which Senator Byrd has
reminded us, I would like to suggest a less radical and more pro-
ductive solution to those who would like the Senate to function dif-
ferently.

First, at the risk of sounding like Yogi Berra, the virtue of a
supermajority requirement for legislation is that a bill that passes
enjoys supermajority support, which helps ensure that most Ameri-
cans will actually support it.

When the Democratic majority has reached out to the minority,
which does not mean trying to pick off a few Republicans, we have
had success. I hope we can have another one with the financial reg-
ulatory reform bill and in other areas, but that requires the major-
ity to meet us in the middle.

My second suggestion is not run the Senator floor like the House.
The Senate’s tradition of freedom to amend has been a lot less free
over the last few years.

Take a look at this chart and you will see, if I can see it, you
will see that since assuming control of the Senate the Democratic
majority has been engaged in what my friend the majority leader
once called a very bad practice.

And according to CRS it has been engaging in it to an unprece-
dented extent. What I am talking about is the majority repeatedly
blocking Senators in the minority from offering amendments by fill-
ing out the so-called amendment tree.

As you can see, the practice of filling up the amendment tree has
gone up dramatically in the last three years. All majority leaders
have done it occasionally, but this majority has done it to an un-
precedented extent.

Senator Frist did it 12 times in four years. By contrast, Senator
Reid has done it more than twice as often, 26 times in a little over
three years. In fact, the current majority has blocked the minority
from offering amendments almost as often as the last five majority
leaders combined.

I would say to my friends in the majority I know why, because
members are complaining about having to cast tough votes. They
really hate it. And the leader of the majority is always pounded
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upon. I remember having a similar experience when we were in the
majority. Members coming up and saying why do we have to cast
all these tough votes. Of course, the only way to avoid that is to
shut the minority out by filing up the tree and filing cloture.

So if the Democratic majority wants to generate inflated cloture
vote numbers for political purposes, well, go ahead and keep treat-
ing the minority as if they were serving in the House.

But if you truly do not like all the cloture votes, then let your
colleagues in the minority offer amendments. True, there may be
some votes you would rather not cast, but that is not anything
new.

What is new is the unprecedented extent to which the majority
is avoiding have to vote on amendments. As my good friend the
majority whip likes to say, if you do not like fighting fires, then do
not become a fireman; and if you do not like casting tough votes,
then do not run for the U.S. Senate. That is Senator Durbin.

Finally some of the testimony states that one’s view of the fili-
buster depends on where one sits. It is true that I opposed filibus-
tering judicial nominees; we opposed that when we were in the ma-
jority. But I opposed doing so when I was in the minority as well,
that is, filibustering judges. And I opposed doing so regardless of
who was in the White House.

During the Clinton Administration, I put my votes where my
mouth was and repeatedly voted with my Democratic colleagues to
advance a nominee, to invoke cloture, if you will, when a minority
of those in my party would not consent to do so, even though I op-
posed the nominee and later voted against him or her. Not surpris-
ingly, I was also against my Democratic colleagues not giving
President Bush’s judicial nominees an up or down vote.

In short, I was against expanding use of the filibuster into an
area in which it traditionally—traditionally—had not been used.
One can agree with that view or not. But it is one thing to disagree
with expanding the use of the filibuster into a non-traditional area
regardless of who is the President and who is in the minority.

It is another thing to be for expanding the filibuster into judicial
nominations when one is in the minority, but to turn around and
urge it its elimination altogether when one is in the majority.

When it comes to preserving the right to extended debate on leg-
islation, Republicans have been surprisingly consistent. On Janu-
ary 5, 1995, after having just been voted into the congressional ma-
jority for the first time in 40 years, Senate Republicans walked
onto the Senate floor to cast their first vote. It was on Senator Har-
kin’s proposal to sequentially reduce the cloture requirement to a
simple majority. This is right after Republicans took control of both
the House and the Senate for the first time in 40 years. We were
a rambunctious and a new majority.

Even though it was in our short-term legislative interest to sup-
port Senator Harkin, all Republicans, every single one, voted
against his proposal, every single one. So did the current vice presi-
dent, the current Senate Majority Leader and not surprisingly, the
current Senate president pro tem. That was the right position in
1995, and it is the right position today.

In sum, the founders purposefully crafted the Senate to be a de-
liberate, thoughtful body. A supermajority requirement to cut off
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the right to debate ensures that wise purpose. Eliminating it is a
bad idea.

Mr. Chairman, I want to thank you for allowing me to give my
thoughts on this at the beginning of the hearing, and I wish you
well. I think this is an important subject, and I commend you for
holding the hearings.

Chairman SCHUMER. Thank you, Mr. Leader, and you are wel-
come at any time to take part in what will be a series of hearings
on this issue.

Senator Udall.

OPENING STATEMENT OF THE HONORABLE TOM UDALL, A
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Schumer, and thank you
for your kind statements in your opening and thank you for holding
this hearing.

Filibuster reform is an issue that has received a great deal of at-
tention recently. Today’s hearing as well as future hearings will
allow us to take a rational and deliberative approach to reforming
not just the filibuster but, other rules that are hampering this
body. Today is about looking at our past, but also provides guid-
ance for the future.

Critics of reforming the filibuster argue that it will destroy the
uniqueness of the Senate. They say it will turn the Senate into the
House of Representatives.

But today we will hear that the filibuster has been amended over
the years, and this body not only survived the reforms, but was
better for them. We will hear from our witnesses about the creation
of the cloture rule in 1917 and the history of its reforms over the
many decades.

I would like to focus on one part of that history. In the 1940S
and 1950s, the civil rights debate was raging in the Senate and a
minority of Senators opposed to the legislation were regularly using
the filibuster as a weapon of the obstruction.

In 1953, a bipartisan group of Senators decided they had had
enough. Led by my predecessor, New Mexico’s Clinton Anderson,
they attempted to reform the filibuster. Article 1 Section 5 of the
Constitution states that each house may determine the rules of its
proceedings.

As such, Anderson argued that any rule adopted by one Senate
that prohibits a succeeding Senate from establishing its own rules
is unconstitutional. But this is precisely what Rule 22 does.

Currently we are operating under rules approved by a previous
Senate that require an affirmative vote of two-thirds of Senators to
end a filibuster on any rules change.

Anderson’s argument became known as the constitutional option,
which I believe is very different from the nuclear option. On the
first day of Congress in 1953, Anderson moved that the Senate im-
mediately consider the adoption of rules for the Senate of the 83rd
Congress.

His motion was tabled, but he introduced it again at the begin-
ning of the 85th of Congress. In the course of that debate, Senator
Hubert Humphrey presented a parliamentary inquiry to Vice Presi-
dent Nixon, who was presiding over the Senate.
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Nixon understood the inquiry to address the basic question, do
the rules of the Senate continue from one Congress to the next.
Noting that there had never been a direct ruling on this question
from the chair, Nixon stated, and I quote, “Any provision of the
Senate rules adopted in a previous Congress which has the ex-
pressed or practical effect of denying the majority of the Senate in
a new Congress the right to adopt rules under which it desires to
proceed is, in the opinion of the chair, unconstitutional.” End quote.

Despite Nixon’s opinion, Anderson’s motion again was tabled.
Anderson raised the constitutional option once more at the start of
the 86th Congress, this time with the support of more than two
dozen Senators. But to prevent Anderson’s motion from receiving
a vote, Majority Leader Johnson came forward with his own com-
promise.

He proposed changes to Rule 22 to reduce the required vote for
cloture to two-thirds of Senators present and voting.

As our witnesses will discuss, this was not the last change to the
filibuster rule. Reform efforts have continued and occasionally suc-
ceeded since 1959. The constitutional option has served as a cata-
lyst for change. As the junior Senator from New Mexico, I have the
honor of serving in Clinton Anderson’s former seat, and I have the
desire to continue his commitment to the Senate and his dedication
to the principles that in each new Congress the Senate has the con-
stitutional right to determine its own rules by a simple majority
vote.

It is time again for reform. There are many great traditions in
this body that should be kept and respected, but stubbornly
clinging to ineffective and unproductive procedure should not be
one of them.

We should not limit our reform efforts to the filibuster, but look
at all the rules. We can, and should, ensure that minority rights
are protected and that the Senate remains a uniquely deliberative
body but we must also ensure it is a functional body, regardless of
which party is in the majority.

Thank you again, Mr. Chairman. I am looking forward to these
very important hearings.

Chairman SCHUMER. Senator Alexander.

OPENING STATEMENT OF THE HONORABLE LAMAR
ALEXANDER, A U.S. SENATOR FROM TENNESSEE

Senator ALEXANDER. Thanks, Mr. Chairman. Thanks for having
the hearing.

President Lyndon Johnson called the Republican minority leader,
Everett Dirksen every afternoon at 5 PM not for any particular
reason. That was the kind of relationship that they had even
though Senator Dirksen had fewer Republican Senators on his side
then than Senator McConnell has today.

Why did he do that? The civil right bill, Senator Udall mentioned
the civil rights bills provided maybe an answer to that. I think it
is because the President knew that not only did he need to get the
civil rights bills passed—he had already passed one when he was
majority leader—but in 1964 and 1968 he needed to get the coun-
try to accept them.
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We have seen with health care debate that, as soon as it was
passed by a bare majority, suddenly all over the country there is
a campaign to repeal it. Lyndon Johnson I think wanted to avoid
that in an even more controversial set of legislations.

So he had the bills written in 1964 and 1968 in the Republican
leader’s office. He had to get 67 votes to pass those bills. That was
inefficient. A Democratic majority could have pushed it through but
maybe the founders were wise to say that there ought to be a proc-
ess here of checks and balances in Washington, that in this big con-
stitutionally decentralized country that we need, when we make
big changes, to present the American people with something in
which they have confidence.

I think of the financial reform bill today. Senator Chambliss is
working on that. We need certainty in our country in financial mat-
ters. I cannot think of a better way to do it than for the President
to come out with a large number of Republicans and Democrats
and say, okay, we are going to rewrite the rules and these are
going to be the rules for the next five or ten years because we have
a consensus on it. I think that would be important to the world.
It might be the tipping point in terms of helping the economy get
going again.

So the majority has a choice. Do we ram it through or do we get
consensus? Alexis de Tocqueville wrote the book that most Ameri-
cans think is the best book on the American democracy, and in it
he saw two great threats down the road to the American democ-
racy. He wrote this in the 1830s as a very young man.

One was Russia. He was awfully right about that. The other was
what he called the tyranny of the majority. He wondered how a
purely democratic country would work, whether it would overrun
the ideas of the minority. That is why we have the United States
Senate, to provide those checks and balances.

Senator Schumer talked about the number of times the minority
obstructs legislation. We in the minority could say it another way.
We could say that is the number of times the majority has tried
to cut off our right to debate, our right to offer amendments which
is the essence of the Senate.

The only thing different about the Senate is the almost absolute
right of unlimited debate and unlimited amendment, and if you get
rid of that, you get rid of the Senate.

Senator Reid’s book, the Majority Leader, Chapter 7, that he
wrote recently. This is what he said about the Republican majority
leader.

“I could not believe Bill Frist was going to do this. He decided
to pursue a rules change,” said Senator Reid, “that would kill the
filibuster for judicial nominations. Once you open that Pandora’s
box, it is just a matter of time before a Senate leader who could
not get his way on something moved to eliminate the filibuster for
regular business as well and that simply put would be the end of
the United States Senate.”

It would be, and I think it is very helpful to have the history
here. Before we get bogged down in different rules and different
current events, I think we need to understand what James Madi-
son meant when he talked about a fence, a necessary fence against
the danger of passion in the country of the Democratic majority.

VerDate Nov 24 2008  14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00019 Fmt6633 Sfmt6633 C:\DOCS\62210.TXT SHAUN PsN: DPROCT



10

Senator Byrd’s comments in his orientation comments to new
Senators in 1996. “Let us clearly understand one thing. The Con-
stitution’s framers never intended the Senate to function like the
House of Representatives.”

I saw in the newspaper it said a third of the Democratic Senators
today are in their first term. I am sure for a new Senator full of
vim and vigor the idea is let us get things moving, let us get things
going.

But we saw in the so-called nuclear option a few years ago when
Republicans tried to do just exactly what Senator Udall said, cooler
heads prevailed and said we do not want to do that. I do not want
to create a Senate that is incapable of requiring a consensus on
major issues so the country will have confidence in what is being
done in Washington.

Senator Byrd said in his letter on February 23rd of this year, I
hope the Senators will take a moment to recall why we have ex-
tended debate and amendments. The Senate is a place in govern-
ment where the rights of a numerical minority are protected. Mi-
norities change with elections. A minority can be right and minor-
ity views can certainly improve legislation.

Mr. Chairman, I ask unanimous consent since my time is now
up to include the record Chapter 7 of Senator Reid’s book, called
The Nuclear Option. I think it provides a useful perspective, and
I would like to include in the record also the remarks of Senator
Byrd at the orientation of new Senators. He used to do that every
time. He has not been able to do it the last couple of times. But
it is a remarkable expression of understanding of why we have a
Senate and why we require a consensus instead of a majority. I
bought enough copies for every member of the Committee if they
would like to have one.

Thank you, Mr. Chairman, for holding the hearing.

Chairman SCHUMER. Thank you, and I thank you for the state-
ment.

Would Senator Roberts, Senator Chambliss like to make opening
statements? Senator Roberts was here first and then Senator
Chambliss.

Senator ROBERTS. Thanks to the thoughtful and careful Chair-
man of the Committee for holding this hearing to examine the role
of the Senate and the legislative process. I am currently in my
third term as a Senator.

Chairman SCHUMER. Excuse me. Without objection, Senator Al-
exander’s additions will be added to the record.

Senator ALEXANDER. Thank you.

Chairman SCHUMER. Sorry to interrupt.

[The information follows:]

OPENING STATEMENT OF THE HONORABLE PAT ROBERTS, A
U.S. SENATOR FROM KANSAS

Senator ROBERTS. No problem. I am currently in my third term
as a Senator. Before this, I served in the House of Representatives
for eight terms for 16 years as the Congressman for Kansas’s big
First District.

We were in the minority for so many years my main role was to
set picks for the Chairman during basketball contests. We Repub-
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licans never got to get the ball to shoot but we were always in-
structed to pass it.

Chairman SCHUMER. If the gentleman would yield. He was the
best “pick setter” that I have ever come across in my 59 years of
playing basketball.

Senator ROBERTS. I have retired as a result of that as a matter
of fact.

[Laughter.]

Chairman SCHUMER. But as such I have had first-hand experi-
ence in both the houses of Congress, their rules and their respec-
tive constitutional roles. I might add two years as administrative
assistant for Frank Carlson, who was a great friend of Clinton An-
derson of New Mexico, and basically 12 years as an aid to my pred-
ecessor in the House. So as bucket toter or a staff member I think
I pretty well covered the waterfront.

This hearing is about more than the filibuster. It seems to me
it is about the institutional role of the Senate and its function in
the legislative process.

It is clear that the founding fathers intended to create a system
of checks and balances. The legislative upon the executive. The ju-
dicial upon the legislative. And even within the Congress, the Sen-
ate upon the House.

I served as a Congressman in both the majority and the minor-
ity. I can testify that the majority is better. I can testify firsthand
that the House is the institution for the will of the majority.

However, I think it is useful to highlight some recent trends in
tShe House operations in order to distinguish the importance of the

enate.

From the 104th Congress to the 109th, a period of 12 years, the
percentage of bills brought to the floor with an open amendment
rules range from 58 percent in the 104th to 19 percent in the
109th, with an average over the entire period of about 41 percent,
almost 50.

By contrast, the number of bills with open amendment rules on
the floor in the 110th Congress was 14 percent and one percent,
one percent as of March 19 in this year in the current Congress
with an average of seven and half percent overall in three years
and four months.

So as the open amendment process atrophies in the House, the
percentage of closed rules has inevitably soared. In the 104th Con-
gress to the 109th, the percentage of bills brought to the floor with
closed rules range from 14 percent in the 104th to 32 percent in
109th with an average over the period of 22 and a half percent.

By contrast, the number of bills with closed rules on the floor in
the 110th Congress was 36 percent and then an unprecedented 31
percent as of March 19 as of this year in the current Congress with
an average between the two of 33 and a half percent.

These numbers, Mr. Chairman, demonstrate the level of coopera-
tion in the House has dropped precipitously, if not off the cliff. It
is most striking because public opinion polls are overwhelmingly
opposed to the legislation coming out of the Congress if you believe
the polls and you think that is important.

I understand fully that the motivation of individual members and
their agenda or their ideology plays an important role, and dif-
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ferent parties think obviously in regards to the importance of legis-
lation or the agenda and that public polls should be considered but
certainly should not be the deciding factor.

But in its most recent average of polling data from different
sources, Real Clear Politics, that is an outfit that is an independent
nonpartisan polling institute, shows that nearly 53 percent of
Americans are opposed to the recently passed Health Care Reform
bill and only 40 percent roughly are in favor of it.

I know that either party would explain if we could explain it
more they would be for it; and the other party would say if you ex-
plain it more, more would be against it. I understand that.

But at any rate, only 40 percent roughly were in favor of it. We
could discuss other controversial proposals that have happened in
the past. The American people oppose like the cap and trade, immi-
gration, federal bailouts, deficit spending.

But it might be easier to sum it all up in a real clear politics av-
erage of polls on whether Americans feel the country is headed in
the right direction. The most recent poll average shows that almost
60 percent of Americans think we are on the wrong track. Only 37
percent roughly think we are on the right track.

There is a clear disconnect at least publicly or in the image and
the polling between what is being pursued and what the American
people want.

To whom can the American people turn when the House majority
runs rough shod over the minority and public opinion. You can go
back to the New Deal or you can go back to the Great Society or
you can go back to eight years under Eisenhower or you can go
back to any period of history and say the same kind of thing.

The answer is the Senate. The founding fathers had the foresight
to create an institution that was based not on majority rule but
where each state regardless of size or population had two Senators
to speak out on their behalf. It is that power to speak, the right
to unlimited debate that is the hallmark of this body.

The 63rd article from the federalist papers attributed to James
Madison explains the necessity of the Senate as an institution that,
quote, “sometimes be necessary as a defense to the people. What
bitter anguish would not the people of Athens have often escaped
if their government had contained so provident a safeguard against
the tyranny of their own passions. Popular liberty might then have
escaped the indelible reproach of decreeing to the same citizenry
the hemlock on one day and statues on the next.”

I might also indicate, Mr. Chairman, that if you erect a statute
on one day you might find a lot of pigeons on the next day.

I know, Mr. Chairman, I have several other comments to make.
Perhaps I should simply insert that in the record or, if the Chair-
man grant me, I would try to expedite this very quickly. It is the
Chairman’s call.

Chairman SCHUMER. The gentleman’s time is the extended.

Senator ROBERTS. The filibuster is the essence of the Senate. It
is not a tool of obstructionism or dysfunction. It is meant to foster
greater consultation, consensus and cooperation between the par-
ties. It is a means for the minority to make its voice heard and to
contribute to debate and amend legislation before the Senate.
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In this way, it is impossible to abuse the filibuster because it is
an expression of the people against majority’s attempt to shut them
out of the process. Only in the House does the majority take all.
And as the numbers show, the majority appears to be taking, if not
devouring, more and more in the last few years. It is disheartening
to see some members of the Senate, often new and unaccustomed
to culture of comity and compromise, attempt to rewrite the rules
of this chamber to be more like the House.

Cloture is an instrument to cut off debate when the majority is
not interested in compromise. From the 107th to the 109th Con-
gress, there were an average of 57 cloture motions filed per Con-
gress. In the 110th Congress alone there were 152. That is 152 in-
stances of the majority seeking to cut off debate.

It is a 267 percent increase over the average over the previous
three Congresses. Of those 152 cloture motions, 97 were filed the
moment the question was raised on the floor. That is nearly 64 per-
cent cloture motions were filed before a debate was even allowed
to take place. The average for the previous three Congresses was
29 percent.

We need to consider, Mr. Chairman, the times the majority
brought a bill to the floor and used a parliamentary tactic called
filling the tree to prevent the minority from offering amendments.

From the 99th to the 109th Congress, a period of 22 years, the
majority filled the tree a total of 36 times, averaging a little over
three per Congress. This contrasts sharply with 110th to the
present Congress, a period of roughly three years and four months
in which the majority filled the tree 26 times with an average of
13 times per Congress.

We could go on and on with other instruments that have been
used by the majority to circumvent regular order in the past and
in the present, stifle the majority, and force unwanted legislation
on the people.

They include the abuse of the reconciliation process. Mr. Chair-
man, I remember trying to get order to introduce and explain in
one minute an amendment that you offered and that was passed
in the Finance Committee, trying to point out it was bipartisan and
having agreement other than members shouting regular order
when I reached the end of my comments, and yet it was defeated
on a party line vote.

That is just not right. It really is not right. Both of us agreed
on the merits of the proposal and yet during reconciliation that was
not possible, at any rate by bypassing the Committee through the
use of the Rule 14 and the use of the amendments between the
houses also known as ping-pong instead of conference committees
to resolve differences in the legislation.

I might add as a conferee on the farm bill there were 61 mem-
bers. I think I would have preferred ping-pong at that particular
moment.

The filibuster, the right of unlimited debate is synonymous with
the Senate. It is what the founders intended. I have several quotes
from current members and I think we have already had the intent
of that so I will skip through that, except for Senator Kennedy who
on May 5, 2005, said, “The Senate rules have allowed the minority
to make itself heard as long as necessary to stimulate debate and
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compromise and even to prevent actions that would undermine the
balance of powers or that a minority of Senators strongly oppose
on principle. In short, neither the Constitution nor Senate rules nor
Senate precedents nor American history provide any justification
for selectively nullifying the use of the filibuster.”

Chairman SCHUMER. Thank you, Senator Roberts.

Senator Chambliss.

OPENING STATEMENT OF THE HONORABLE C. SAXBY
CHAMBLISS, A U.S. SENATOR FROM GEORGIA

Senator CHAMBLISS. Thank you very much, Mr. Chairman.
Thanks for holding this hearing. I am pleased to have the oppor-
tunity this morning to address the need to protect the fundamental
role of this sacred legislative body.

Our Nation’s history is not only riddled with evidence of the in-
tent of the framers to preserve the intended differences and struc-
tural or procedural design of the House and the Senate but also ex-
amples of our government’s lawmaking powers where these dif-
ferences have preserved and had protected the voice of the minor-
ity.

There are those that may argue that the creation of the filibuster
is not so rooted in the framers design of this institution but rather
evolved over the early course of our history unintentionally.

While some evidence may infer such an argument about the tech-
nical evolution of the filibuster and the Senate rules, the concept
of a single legislative branch divided among two houses in electoral
duration, representative composition, and rule-making procedure
could not have been more prevalent or purposefully on the minds
of our founders and later historical giants of the Senate. These
things all the filibuster serves to protect.

Having begun my tenure in the United States Congress as a
member of the House of Representatives and now serving my sec-
ond term in the Senate, I am both sorely and fondly aware of the
differences and legislative process between both houses of Con-
gress.

One of the certainties of the Senate body is a frustration of the
majority in the minority’s right to protect from a repressively en-
acted agenda at complete disregard of the minority will.

Dysfunctional, gridlocked, stymied are often unavoidable charac-
terizations of a majority’s inability to move a one-sided partisan
agenda through this legislative body without impediments.

However, it is these legislative hurdles that are the reason this
body is regarded as a guardian of checks and balances, and separa-
tion of powers. Any reform effort which attempts to weaken the
protections of minority rights and further enable fast-tracked legis-
lating threatens not only the balance of our bicameral design but
also the separation of powers within a single party majority among
executive and legislative branches.

It is no secret that the filibuster can be the majority’s greatest
enemy and a minority’s best friend. Yet it is most important to re-
member this when the political winds shift, and once majority
party finds itself in the minority.

There are a few party purists on the hypocrisy of blaming the
other side of the aisle for obstructionism or a party of no. But we
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must strive to see past a polarizing politics and recall that both
sides serve in an institution that was designed for purposes of bal-
ance, that but for the flaws of impetuous men, limitations would
not be necessary, that rules to govern how we govern protect the
rights of those we are sent here to represent.

In the face of misguided calls for reform of Senate procedure, 1
am often reminded not only of Madison’s description of the need for
the Senate to service as an anchor of government but also that of
Jefferson’s exclamation that that government which is best governs
least.

And I would yield the rest of my time to Senator Roberts if he
wants to enter his quotes, Mr. Chairman, or I would yield back to
you, whichever your prefer.

Chairman SCHUMER. I think I prefer you yielding back to me.
But we will add anything Senator Roberts wishes to add for the
record.

Senator ROBERTS. Mr. Chairman, I would just say, and this is a
personal statement. I did not write this out. But if you look back
in the history of the House Agriculture Committee, the sometimes
powerful House Agriculture Committee, you will find Stenholm
Roberts amendments so prevalent probably more of those than any
other in 20 years, and then we had the revolution and all of a sud-
den it was Roberts Stenholm. There was the difference.

Charlie and I worked together. He was a great Democrat Con-
gressman, and I have never used the word “Democrat”. He was just
a great Congressman. I will not say how he referred to me.

But at any rate we knew on the Ad Committee we either had to
hang together or hang separately. I think that was the way I tried
very hard to represent Kansas.

Came to the Senate. There were some trying times in House
when we had the bank and the restaurant and the post office and
all of that, and I understand all of that, and it became very par-
tisan.

But you come to the Senate and I must admit in this last year
its been terribly frustrating. I serve on the Health Committee. I
serve on the Finance Committee. You know about the jurisdiction
of those Committees. You know the hours we put in. I even put
them in when I had pneumonia.

And eleven amendments on rationing, could never get them done,
never made an order. Always some parliamentary situation. Tried
on reconciliation. Could not get there.

It is a situation where those of us in the minority who have
worked in the past both in the majority and in the minority have
come to feel that we have been shut out.

I know that other people feel the same way when they have been
in that kind of situation. But suiting up for the ball game and the
coach never sends you in, that is something that you do not like
to see.

So from my standpoint I would really hope that we would, re-
gardless of what we do in terms of alleged reform, let us see what
lurks behind the banner of reform or if you wave that banner, you
can be hoisted on your own petard.

Chairman SCHUMER. Thank you, Senator.
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Let me just say before we go to our witnesses, there is large frus-
tration on both sides and we are trying to handle these hearings
in not a partisan way but in a way to try to break through that,
and each side has legitimate concerns, very lofty concerns by my
four colleagues here.

They are a little less lofty when you realize things like the Ma-
rine Mammal Commission is filibustered, members to that, mem-
bers to the Tennessee Valley Authority (TVA) board of directors,
the member of the Farm Credit Bureau Administration even after
they passed out of Committee by unanimous votes.

So there is frustration on both sides, and maybe these series of
hearings, and that is what we are going to have, can break through
that.

I understand yours. I think you understand ours. But to just con-
tinue in this direction, I think, will not make any of us more effec-
tive Senators, more effective Senators. So that is the purpose of the
hearing.

And you still set good picks.

I am now going to call on our witnesses and introduce them.

Our witnesses today are Dr. Sarah Binder. She is a Senior Fel-
low at the Brookings Institution, as well as Professor of Political
Science at George Washington University where she specializes in
Congress and legislative politics. She is the author of several books
including, Stalemate: Causes and Consequences of Legislative
Gridlock.

Dr. Gregory Wawro is an Associate Professor in the Political
Science Department at Columbia University. He is the co-author of
the book, Filibuster:: Obstruction in Lawmaking in the U.S. Sen-
ate. He did his undergraduate work at Penn State and received a
PhD at Cornell.

Dr. Dove, someone we all know and welcome back, has served as
Senate Parliamentarian for 13 years and now holds the title of Par-
liamentarian Emeritus of the Senate, and is a Professor at GW
Graduate School of Political Management, and counsel to the law
firm Patton Boggs.

Dr. Stanley Bach was Senior Specialists in Legislative Process
for the Congressional Research Service for over 25 years. Since re-
tiring, he served as a consultant in parliamentary development and
legislative strengthening programs to governments around the
world. A 2005 paper he authored on the rules of procedure for na-
tionalist assemblies was used in Iraq.

I thank the witnesses for being here. I thank them for listening
to our statements which I think again were heart-felt but also well
done. You may each proceed. I think we will proceed from my left
to my right. So you may begin Ms. Binder. Your entire statements
will be read into the record. If you could try to limit your comments
to five minutes. I am not going to be quite as lenient with you as
I was with Senator Roberts. Each has seven minutes, excuse me,
seven minutes.
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STATEMENT OF SARAH A. BINDER, DEPARTMENT OF
POLITICAL SCIENCE, GEORGE WASHINGTON UNIVERSITY

Ms. BINDER. Thank you, Chairman Schumer, Ranking Member
Alexander, members of the Committee. I appreciate the oppor-
tunity to testify today about the filibuster.

I want to offer three arguments. First, historical lore says the fil-
ibuster was part of the original design of the Senate. Not true.
When we scour early history, we discover that the filibuster was
created by mistake.

Second, we often call the 19th Century Senate a Golden Age of
the deliberation but the Golden Age was not so golden. Senate
leaders the 1840s were already trying to adopt a cloture rule but
most such efforts to bar the filibuster were themselves filibustered.

Third, creation of the cloture rule in 1917 was not a statement
of the Senate’s love of supermajority rules. Instead it was the prod-
uct of hard-nosed bargaining with an obstructive minority. Short-
term, pragmatic politics shaped contests to change Senate Rules.

Allow me to elaborate. First on the origins of the filibuster, we
have many received wisdoms about the filibuster. Most of them
turn out not to be true. The most persistent myth is that the fili-
buster was part of the founding fathers constitutional vision for the
Senate. It is said the upper chamber was designed to be a slow
moving deliberative body that cherished minority rights.

In this version of history, the filibuster was a critical part of the
framers’ Senate. But when we dig into history of Congress, it seems
the filibuster was created by mistake. The House and Senate rule
books in 1789 were nearly identical. Both rule books included what
is known as the previous question motion. The House kept their
motion. Today it empowers a majority to cut off debate. The Senate
no longer has that rule.

What happened to that rule? In 1805 Vice President Aaron Burr,
freshly indicted for murdering Hamilton, was presiding over the
Senate and he offered this advice. He said something like this.

You are a great deliberative body but a truly great Senate would
have a cleaner rule book and yours is a mess. You have lots of
rules that do the same thing. And he singles out the previous ques-
tion motion.

Today we know a simple majority in the House uses the motion
to cut off debate but in 1805 neither chamber used the rule that
way. Majorities were still experimenting.

And so when Aaron Burr said, “Get rid of the previous question
motion,” the Senate did not think twice. When Senators met in
1806, they dropped the motion from the rule book. Why? Not be-
cause Senators we think in 1806 sought to protect minority rights
and extended debate. They seemed to get rid of the rule by mistake
because Aaron Burr told them to.

Once the rule was gone, Senators still did not filibuster. Deletion
of the rule made possible the filibuster because the Senate had no
rule to cut off a majority by debate. It took several decades until
the minority exploited lax limits on debate leading to the first real
live filibuster in 1837.

Second, the not so Golden Age of the Senate. Conventional treat-
ments of the Senate glorified the 19th Century as the Golden Age.
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We say filibusters were reserved for great issues of the day and
that all Senators cherished extended debate.

That view I think misreads history in several ways. First, there
were very few filibusters before the Civil War. Why so few? First,
the Senate operated by majority rule. Senators expected matters
would be brought to a vote. Second, the Senate did not have a lot
of work to do in those years so there was plenty of time to wait
out the opposition. Third, voting coalitions in this early Senate
were not nearly as polarized as they would later become.

That changes by mid-century. The Senate grew larger, more po-
larized. It had more work to do. And people started paying atten-
tion to it. By the 1880s almost every Congress began to experience
at least one bout of obstructionism over civil rights, election law,
even appointment of Senate officers, not all of these great issues
of the date.

There is a second reason the Senate was not in a Golden Age.
When filibusters did occur, leaders tried to ban them. Senate lead-
ers tried and failed repeatedly over the course of 19th and early
20th Centuries to reinstate the previous question motion.

More often than not, Senators gave up on their quest for fili-
buster reform when they saw that opponents would kill it by fili-
buster because it would put the majority’s other priorities at risk.

Instead, leaders adopted innovation such as the unanimous con-
sent agreements, a fallback for managing a chamber prone to fili-
buster.

Third, the adoption of cloture. Why was reform possible a 1917
when it had eluded leaders for decades and why did the Senate
choose a supermajority cloture rule rather than simple majority
cloture?

First, the conditions for reform. After several unsuccessful efforts
to create a cloture rule in the 1900s, we get a perfect storm of
March 1917. A pivotal issue, a President at the bully pulpit, a very
attentive press, a public engaged in that fight for reform.

At the outset of World War I, Republican Senators successfully
had filibustered President Wilson’s proposal to arm merchant
ships, leading Wilson in March that year to famously brand ob-
structionists, quote, a little group of willful little men.

He demanded the Senate create a cloture rule, and the press
dubbed the rule a war measure, and the public (with all due re-
spect) burned Senators in effigy around the country.

Adoption of Rule 22 occurred because Wilson and the Democrats
framed that rule as a matter of national security. They fused proce-
dure with a policy and they used the bully pulpit to shame Sen-
ators into reform.

Second, why did Senators select a supermajority rule? A bipar-
tisan committee met that year to negotiate the form of the rule.
Five of six Democrats wanted a simple majority rule. One Repub-
lican wanted a supermajority rule. One Republican wanted no rule.

So negotiators cut a deal. Cloture would require two-thirds of
Senators voting. Opponents promised not to block the proposal and
supporters promised to give up on their own plan for simple major-
ity cloture, a proposal that had the support of roughly 40 Senators.
The cloture rule was then adopted 76 to three.
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We can draw at least three lessons from this history. First, the
history of extended debate in the Senate belies the received wisdom
that the filibuster was an original constitutional feature of the Sen-
ate. The filibuster is more accurately viewed as the unanticipated
consequence of an early change in Senate rules.

Second, there are conditions that can lead a bipartisan super-
majority to agree to change the rules. However, the minority often
holds the upper hand in these contests, given the high barrier to
reform imposed by Senate rules.

Third, and finally, Senators in 1917 chose a supermajority clo-
ture rule because a minority blocked more radical reform. Short-
terms pragmatic considerations almost always shape the contest
over Senate rules.

Thank you.

[The prepared statement of Ms. Binder follows:]

Chairman SCHUMER. Thank you, Ms. Binder.

Mr. WAWRO.

STATEMENT OF GREGORY J. WAWRO, ASSOCIATE PROFESSOR,
DEPARTMENT OF POLITICAL SCIENCE, COLUMBIA UNIVER-
SITY

Mr. WAWRO. Chairman Schumer, Ranking Member Alexander
and members of the Committee. I appreciate the opportunity to
participate in this hearing and contribute to the discussion of his-
tory of the filibuster.

I have been asked to discuss the period from 1917 to 1975 a crit-
ical period in history of the filibuster that is book-ended by two
major reforms in the Senate the first being the adoption of the clo-
ture rule in 1917, which has been very ably discussed by Professor
Binder—and the second being the reform in the 1975 that lowered
the cloture threshold to three-fifths of the Senate.

During this period, the use and perception of filibusters in the
Senate changed significantly. Prior to this period, parliamentary
obstruction was viewed as less than legitimate, and Senators rarely
resorted to it. Between 1917 and 1975, the filibuster became deeply
embedded in the fabric of the institution and became accepted by
Senators as a legitimate tactic for shaping the course of law mak-
ing.
Filibusters expanded in scope and number and were employed by
a broad range of Senators on an ever widening array of legislation.
Still, it is important to keep in mind that filibusters remained rel-
atively few in number when compared to the contemporary Senate.

Three important qualitative changes in the use of filibusters oc-
curred during this period. The first was the use of the filibuster to
inhibit repeatedly and systematically the passage of a specific class
of legislation, namely, civil rights reform.

The second was the development of the strategy of using filibus-
ters to consistently block efforts to reform rules concerning filibus-
ters. The third was the extension of filibusters to Supreme Court
nominations.

I will focus on the first two changes in my statement today but
would be happy to discuss the third if any Committee members
have questions about it.
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While filibusters undoubtedly altered the course of law making
in important ways, it cannot be said that they rendered the Senate
dysfunctional during this period. Despite the quantitative and
qualitative expansion in the use of the filibuster, the Senate still
managed to enact significant legislation addressing some of the
most pressing problems of the day.

Evidence indicates that Senators generally built larger coalitions
in support of legislation in order to preempt the use of filibusters.
The substantial ideological overlap that existed between the parties
at this time in part made it easier to build larger coalitions.

Nevertheless, the adoption of the cloture rule, Rule 22, in 1917,
which required two-thirds of Senators present and voting to end
debate, did not make it necessary to legislate by supermajorities.
Although the percentage of significant laws that were passed with
fewer than two-thirds coalitions in favor declined, many pieces of
significant legislation were enacted by fairly narrow majorities in
the decades following the reform.

Opponents of a bill did not always resort to filibustering nor was
it assumed that cloture would have to be invoked routinely on sig-
nificant and controversial legislation—with civil rights bills consti-
tuting the key exception.

Even when minorities conducted filibusters, it was not always
necessary to invoke cloture since proponents could engage oppo-
nents in a war of attrition to wear them down, forcing them to re-
lent and allow legislation to move forward.

As such, majorities that fell short of two-thirds but felt more in-
tensely about legislation than the relevant minority could generally
still manage to change policy. This is the key difference between
the impact of the filibuster during the period in question and the
impact of the filibuster in the contemporary Senate.

The extreme demands on both the agenda of the Senate and the
personal schedules of individual Senators mean that it is no longer
a viable strategy to fight extended wars of attrition to overcome an
obstructive minority.

Although the filibuster was used relatively infrequently during
this period, its repeated use against civil rights legislation prompt-
ed numerous attempts to change Rule 22 to lower the threshold re-
quired for cloture. In fact, the passage of civil rights reform became
deeply entwined with cloture reform.

By the 1950s it had become virtually a biennial ritual to attempt
cloture reform at the beginning of a new Congress. Only three at-
tempts to change Rule 22 were successful however.

The first occurred in 1949 when the Senate adopted a com-
promise proposal that allowed for the application of cloture to any
measure, motion, or matter pending before the Senate, excepting a
motion to take up a rules change in exchange for raising the
threshold for invoking closure to two-thirds of the entire member-
ship.

Prior to this reform, it was not clear that cloture was even appli-
cable to several important items of Senate business, including
nominations.

The second reform occurred in 1959 when the Senate adopted a
resolution that changed the cloture threshold to two-thirds present
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and voting, permitted cloture to apply to rules changes, and explic-
itly affirmed in the rules that the Senate was a continuing body.

The third reform occurred in 1975 when the cloture threshold
was changed to three-fifths of the Senate membership. However,
two-thirds of the chamber would still be necessary to invoke cloture
on a proposal to change the rules.

During the many attempts to reform Rule 22, opponents of re-
form resorted to strategies of obstruction to inhibit the attempts,
taking advantage of the fact that resolutions to change the rules
themselves could be filibustered. Thus reform efforts often involved
attempts to establish precedents via rulings from the chair that
would enable a simple majority to invoke cloture on proposed rules
changes at the beginning of a Congress.

The only time that such a precedent was established was during
the reform attempt of 1975 but the precedent was reversed a few
days later by a vote of the Senate as part of a compromise.

To conclude, it is generally accepted that the contemporary Sen-
ate has become a supermajoritarian institution. The foundation for
the supermajority Senate was laid with the adoption of the cloture
rule in 1917 and its refinement in 1975. However, between 1917
and 1975 the Senate did not have the supermajoritarian character
that is has today.

Neither the use of filibusters nor the use of the cloture was a
part of the Senate’s day-to-day functions. However, toward the end
of this period, the stage was set for filibusters and cloture voters
to become routine in the Senate, marking a fundamental and pro-
found change in the operation of the institution.

Thank you, Mr. Chairman. I look forward to the Committee’s
questions.

[The prepared statement of Mr. Wawro attached]

Chairman SCHUMER. Thank you, Mr. Wawro.

Mr. Dove.

STATEMENT OF ROBERT B. DOVE, PARLIAMENTARIAN
EMERITUS, U.S. SENATE

Mr. Dove. Thank you, Mr. Chairman and members of the Com-
mittee. I am particularly pleased to be here with Professor Binder.
We both teach classes at George Washington. I use her text in my
class and I tell my students that the reason that I want them to
read the text and to read her conclusions are that I so profoundly
disagree with them. I think they should see both sides of it.

But I am not an opponent of the Senate filibuster. The reason
that I am not I think comes from the three periods that I worked
for United States Senate. First from 1966 to 1986, I was in the
Senate parliamentarian’s office working first under the parliamen-
tarian who hired me, Floyd Riddick, and then under Murray
Zweben, and then the final six years of that period I was the par-
liamentarian.

In that period of 20 years, I must say my views on the filibuster
changed, and they were probably as influenced by anyone as much
as by Floyd Riddick. Floyd Riddick was a student of the Senate. He
came to found the Daily Digest in the 1940s, became assistant par-
liamentarian in 1951, and was the reason I was at the Senate.
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I had done my PhD under the same professor at Duke that he
had worked under. I feel like I was schooled at his knee as he
talked about what was happening with the filibuster in that period.
Some very interesting things were happening with regard to the fil-
ibuster in that period.

The year after I came the Vice President of the United States,
Hubert Humphrey, and the Senator from South Dakota at that
time, George McGovern, came up with a strategy to change the fili-
buster rule, a strategy which would involve the Vice President rul-
ing that a resolution which had not yet been adopted would be en-
forced by the chair, a resolution to change the filibuster rule, and
it would be enforced on the basis that a point of order against it
had been tabled.

I did not see the logic of the situation at the time but I must say
I was young and I really thought this was a way of cutting the Gor-
dian knot, a phrase that Senator Javits used on the floor, and was
secretly behind it. The parliamentarian was not, and the Vice
President was not ruling based on the advice of the parliamen-
tarian.

The Vice President did so rule. The Vice President was over-
turned by the Senate so that attempt came to naught.

Two years later in 1969 in the final days of Vice President Hu-
bert Humphrey’s time as Vice President, he came up with another
way of changing Rule 22. He said from the chair that if a cloture
motion was voted on, quote, at the beginning of the Congress which
had never had any significance in the Senate in the past and the
vote was by majority, that he would rule that cloture had been in-
voked on a rules change, and he so rule. And once again the Senate
overturned him. So that attempt came to naught.

Then in 1975 Vice President Nelson Rockefeller together with
Senator Walter Mondale of Minnesota and Senator Pearson of Kan-
sas managed to do what Vice President Hubert Humphrey and
Senator McGovern had tried to do only they did it successfully this
time or I would say semi-successfully.

Yes, the Vice President ruled that the resolution could not be de-
bated and for days the Senate had no debate but it had votes, and
the only way the Vice President was able to shut that down was
to start refusing to recognize Senators.

I had some qualms about that at the time. Evidently the Vice
President had qualms about that because he came back two weeks
afterward to apologize to the Senate for refusing to recognize Sen-
ators. But of course at that point it was a little late. The rule had
been changed.

What I saw after that was that a significant minority of the Sen-
ate feeling that they have been crushed in an illegitimate fashion
began to look for holes in the cloture rule. There were holes in the
cloture rule. They were demonstrated in 1977 in a filibuster on the
Natural Gas Act and it was not until 1979 that the cloture rule
was amended to end those holes by putting an overall cap on the
post cloture period of 100 hours and then later in the mid-80s a
30-hour cap.

Those changes basically were pursued and achieved in the nor-
mal course of things. What I remember about the filibuster are two
instances. One was a fight very soon after the 1975 filibuster rule
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had been changed. A fight over a Senate seat from New Hamp-
shire. A fight between John Durkin and Louis Wyman.

And having just changed the filibuster rule to make it 60, there
was the view that the Democrats who then have controlled 62 seats
in the Senate would probably be able to ram through the seating
of John Durkin with their 62 votes and cloture but they were not
because three Democrats went off the reservation and refused to
vote with them.

So that election contest ended with the seat being declared va-
cant. A new election occurring which John Durkin, the Democrat,
won. And I will contrast that with the fight in the House over that
McCloskey seat from Indiana when basically the Democrats
rammed through the seating of someone that the Republican mi-
nority felt was being illegitimately seated and I frankly the scars
of that lasted for years.

I like the Senate of 1975 which refused to do that to seat John
Durkin better than what the House did with the McCloskey seat.

[The prepared statement of Mr. Dove follows:]

Chairman SCHUMER. Thank you, Mr. Dove.

Last but not least, Mr. Bach.

STATEMENT OF STANLEY 1. BACH, RETIRED, SENIOR SPE-
CIALIST IN THE LEGISLATIVE PROCESS, CONGRESSIONAL
RESEARCH SERVICE

Mr. BacH. Thank you, Mr. Chairman, Senator Bennett, and
members of the Committee. It is a great pleasure and honor to be
back before the Committee after an absence of many years and par-
ticularly to be in this company. I have great respect for the scholar-
ship of Professor Binder and Professor Wawro. And as for the gen-
tleman to my immediate right he said that he learned at Dr.
Riddick’s knee. I think I can say that most of what I know about
the Senate I learned at Bob Dove’s knee when I was just a boy.
So I am particularly happy to be in the company of my teacher.

Much of what I was going to talk about already has been covered
in one way or another in the statements that have already been
made, so I can abbreviate some of that.

Basically what I want to do is to focus on the more recent period
in Senate history and essentially to remind members of this Com-
mittee of some developments and trends with which I am sure you
already are familiar.

First as has been noted, since the mid-70s, there have been three
formal changes in Rule 22 and no changes since. The 1975 adoption
of the current requirement to invoke cloture of three-fifths of the
Senators duly chosen and sworn has been mentioned as has the
amendment that came four years later to impose a 100-hour cap
on post cloture consideration.

Before then and since, there has always been the limit of one
hour of debate per Senator after cloture has been invoked, but dur-
ing the period after 1975, we saw the growth of what became
known as the post cloture filibuster which led to the imposition of
the cap on consideration as well as on debate 100 hours of post-
cloture consideration.

Then in 1985, I think as part of the resolution to authorize tele-
vision coverage of the Senate’s floor proceedings, the 100-hour cap
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was reduced to a 30-hour cap. In a sense that was the dog that did
not bark. The 1985 amendment to Rule 22 evoked very little con-
troversy, very little contention, probably because between 1979 and
1985 the Senate had never actually used all 100 hours. In fact,
when I retired from CRS in 2002, the Senate had not at that point
actually used all of the 30 hours that are available under the cur-
rent rule. I understand that is no longer the case but it had been
as of the early years of this decade.

In addition, there have been a several important developments
affecting the Senate’s precedents and practices that I do want to
touch on briefly. Bob Dove mentioned the 1977 debate on the nat-
ural gas deregulation bill. I sort of cut my teeth on Senate proce-
dure by trying to explain to myself everything that had happened
to that bill.

In the course of the Senate’s consideration of that bill, a series
of rulings were made which vested considerably more power and
discretion in the hands of the presiding officer.

Much of this has become less relevant today because of the 100-
hour and then the 30-hour cap on post-cloture consideration, but
under those precedents the presiding officer actually was empow-
ered to rule as dilatory such matters as amendments, certain mo-
tions, quorum calls, points of order, and appeals of rulings of the
chair.

So it was really quite an extraordinary moment. Fortunately it
has not been necessary to invoke those precedents very often since.

In regard to changes in practice, I would want to emphasize two
developments. One is the greater incidence of cloture motions and
votes in relation to the motion to proceed.

The second is the greater incidence of cloture motions and votes
in connection with the three motions that can be necessary for the
Senate to send a bill to conference with the House.

Let me give you a few numbers. With regard to the motion to
proceed, from 1983 through 2006, there was an average of eight
cloture motions per year filed on motions to proceed.

During the following two years, 2007 and 2008, that average
jumped from about eight to about 30 per year. That is a significant
development by anyone’s reckoning.

I do not have similar data with respect to the motions to go to
conference. All I can say is that at the beginning of this new mil-
lennium my colleagues and I at CRS were aware that these three
normally routine steps that typically were taken by unanimous
consent could, if required, be taken as three separate motions, each
of which would be fully debatable under the Senate’s rules.

We wondered if and when this storm cloud on the horizon would
actually break over the Senate and I think we have begun to see
that happen.

Now let me draw your attention briefly to two tables in my pre-
pared statement on pages 8 and 10. The table on page 8 documents
the number of cloture motions that have been filed in the Senate.
If you compare the 1960s with the 1980s and then with the current
decade—which is not yet over and so the data for which remains
incomplete—the number of cloture motions filed in the Senate
jumped from 28 in the 1960s to 207 during the 1980s to more than
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435 during the present decade—one cloture motion for every mem-
ber of the House of Representatives.

Another way of slicing reality is to look not at the number of clo-
ture motions filed and voted on, but on the number of discrete
items of legislative and executive business that provoked one or
more cloture motions because, as you know, you can have multiple
cloture motions on a bill in addition to the cloture motions on the
motion to take up the bill, on the motions to send it to conference,
on the conference report, and so on.

That is addressed briefly in the table on page 10. Again if we
compare the same three decades of the 1960s, the 1980s, and the
current decade, the number of items of business that gave rise to
one or more cloture motions grew from 16 in the 1960s to 91 in the
1980s to 223 during the decade that is not yet completed.

Mr. Chairman, I think there is a lot to be said for a bicameral
legislature in which somewhat different decision rules are associ-
ated with each house.

The House of Representatives, as Senator Roberts has empha-
sized, is unquestionably a majority-rule institution. In the House
there is really not much need for the majority to compromise with
the minority if the majority is sufficiently unified to provide 218
votes from among its own membership. Nor for that matter is there
much incentive for the minority to work with the majority if the
alternative is an effective campaign issue that the minority thinks
it can use to become the new majority after the next election.

If T can conclude with one further thought, Mr. Chairman, the
dynamics of the Senate obviously are different, so but let me ask
a not entirely rhetorical question, and that is, why do Senators fili-
buster? If the purpose and intent of a filibuster is to exercise a mi-
nority veto over legislation or a nomination or whatever, then I
think defending recent practice is, in my view, an up-hill climb.

If, on the other hand, the objective of filibustering or the threat
of filibustering is to give the majority an incentive to take better
account of policy interests and preferences that it might if the ma-
jority were left solely to its own devices, then I think filibustering
becomes much easier for me to justify.

So as the members of this Committee think about the subject of
today’s hearing and ask where do we go from here or is there any-
thing that we need to do about this, I think a useful starting point
is to ask whether the usual purpose of filibusters today is more bal-
anced legislation or no legislation at all.

Thank you very much.

[The prepared statement of Mr. Bach follows:]

Chairman SCHUMER. Thank you. I just want to thank our four
witnesses. This hearing is a little different than the ones we usu-
ally have in that we went into a lot of history. I think it was great
and helpful.

Let me begin with a few questions. I am going to try to limit the
questions to five minutes each because we do have a vote at noon.

The first question I guess is for Mr. Bach. Using your distinction
which I think is a valid one, could you draw a distinction between
filibusters of nominees because you cannot really compromise the
nominee per se as opposed to filibusters on legislation? One of the
things that frustrates us is that just about every nominee, I named
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some of them before, even when they pass out of Committee by
unanimous vote are filibustered.

Mr. BACH. You start with the easy one, Mr. Chairman. The last
time I was in this room was to attend the 2003 hearing on S.Res
138 which the Committee then reported.

There are two distinctions I think to be drawn between filibus-
tering on legislative business and filibustering on nominations.
First, as you say, you cannot compromise on a nomination. So I
think the threat of filibustering a nomination becomes particularly
important because what you want to try to do is to use your influ-
ence before the President actually submits the nomination. You
want that negotiation to occur in advance.

The other difference in a sense makes filibustering on nomina-
tions more justifiable than filibustering bills because the bill you
enact today you can amend or repeal tomorrow. If you discover you
made a mistake on a bill you live with that mistake only as long
as it takes for the Congress and the President to recognize it.

When you confirm a judicial nominee, on the other hand, it is an
appointment during good behavior and that can last for decades. It
is essentially impossible to remedy a mistake on a judicial nomina-
tion1 whereas you can remedy mistakes on legislation much more
easily.

Chairman SCHUMER. Right. That cuts against your first point.

Mr. BACH. Yes.

Chairman SCHUMER. To Mr. Wawro and Mr. Dove. So there was
a period in 1975 where the chair ruled and that held. And then I
think one mentioned that the actual resolution that was passed
had so many holes in it that people were required—can you fill us
in a little more particularly, Professor Wawro, but I would like to
hear from Mr. Dove too, about those few days. You called it, I do
not know, I think Mr. Dove said it was more than a few days, be-
tween the ruling of the chair initially and the actual rule that was
passed.

Mr. WAWRO. I have the exact dates in my written statement. The
resolution in question was Senate Resolution 4, and by this time,
as I said in my statement, there was essentially a biennial ritual
where senators tried to pass cloture reform by seeking rulings from
the chair to invoke cloture by a majority.

Prior to this reform attempt, there had not been a committed
majority in the Senate who wanted to establish a precedent that
would enable majority cloture on a rules change.

When the precedent that was established, it was established by
a very narrow vote, 51 to 42. My reading of the situation is that
after the precedent was established that Senators were concerned
about what they had done and it was an unanticipated result to
an extent.

There was a filibuster that ensued after the precedent had been
established that tried to prevent the resolution from moving for-
ward. It was several days later. I do not recall the exact date that
but a compromise was worked out whereby the cloture would be
changed to three-fifth of the Senate except for a rules change which
still required two-thirds of the Senate. But the Senate did actually
go through the exercise of reversing the precedent and then voting
for cloture by a supermajority.
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Chairman SCHUMER. In a sense that is because they had buyers’
remorse?

Mr. WAWRO. That is my reading of the situation. There was also
some concern about how long the filibuster that followed the estab-
lishing of the precedent would have lasted.

Chairman SCHUMER. Mr. Dove and Mr. Bach, just your com-
ments on that brief period.

Mr. DoVE. The majority leader at the time was Senator Mike
Mansfield, and he had a lot of questions frankly about what was
happening on the Senate floor. It was on his suggestion that the
Senate backup and by unanimous consent in effect undo what they
had done and then do it in the normal course of things.

There was indeed a feeling that perhaps what the Senate had
done had some problems.

You said holes in the rule they adopted.

Chairman SCHUMER. I think you mentioned that.

Mr. DoVE. The holes were not in the rule they adopted. The holes
were in the rule as it existed because just changing the number,
that is all they did in 1975 was change the number, had nothing
to do with the fact that if you wanted after cloture to extend the
time you could do it very easily through votes, through having
amendments read, and it was two Democratic Senators, Senators
Abourezk of South Dakota and Metzenbaum of Ohio who dem-
onstrated what two Senators could do on natural gas filibuster as
they filed I believe 800 amendments. And after a week of either
voting or quorum calls, they had used about three minutes of their
one hour and it was clear that post-cloture filibuster could go on
for months.

Chairman SCHUMER. You agree with Mr. Dove. I see you are nod-
ding your head, Mr. Bach. I do not want to go over my time.

Mr. BACH. What Mr. Dove is pointing to are the elements of the
post-cloture filibuster which then were the impetus for the imposi-
tion of the consideration caps that came in 1979 and 1985.

I also think a point that deserves emphasis is that a number of
the changes in the cloture rule that have taken place have been the
result of compromise: change in one direction combined with
change in another direction. I think what happened in 1975 af-
fected the question of who was going to have how much leverage
in the negotiations for the compromise that eventually resulted.

Chairman SCHUMER. Thanks. I want to thank the witnesses. 1
just want to say because I will not speak again that it is clear from
the history that some people try to say the filibuster is fixed, un-
changing, going way back if not from the Constitution from the
early days, and that is clearly not so. Your testimony makes that
very clear.

Senator Bennett.

Senator BENNETT. I am a late arrival. If either of my colleagues
wants to go ahead first I will be happy to yield to either one of
them.

Senator ROBERTS. Unless you would rather we go first.

Senator BENNETT. I am always ready to speak. You know that.
It is in a Senator’s genes.

Chairman SCHUMER. Senator Bennett.
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Senator ROBERTS. I have already gone way over my time as de-
scribed by the chairman. So please.

Senator BENNETT. All right. It is probably a good thing that Sen-
ator Roberts and I are sufficiently separated by space so we will
not be confused for one being the other. We each get recognized as
the other as we walk these hollowed halls.

I have been fascinated by the historical review and have a little
bit of history of my own to put here because my father was a Sen-
ator from 1951 through 1974. So the change you are talking about
occurred just after he left the Senate. All the time he was here it
was two-thirds of the Senators present and voting.

The maneuvering to influence the outcome had to do with how
many Senators you could keep off the floor as much as it did with
how many people you could get to vote the way you wanted. Many
times that was part of the legislative strategy.

We know it is going to embarrass you if you vote this way or that
way and you can accomplish what we want by not showing up and
that will be less embarrassing to you back home with your con-
stituents.

So I think the rule change that said it is a constitutional super-
majority of all the Senators duly sworn is a step in the level of ac-
countability for one’s position with respect to a piece of legislation.
So I would applaud that change on that basis.

Mr. Bach, I am interested in your dichotomy here which I agree
with that if it is used strictly for obstruction, it is different than
if it is used to try to get a bipartisan solution, and without getting
into any of the details of where we are right now, I will say that
in this present Congress we have seen examples of both where it
was used absolutely to stop a piece of legislation and it was used
absolutely to force the majority to come to the table in an effort to
get a good piece of legislation.

I will not fill in the gaps of the kind of legislation am talking
about. But I would like your reaction. You are political junkies or
you would not be teaching political science wherever it is you are.

My experience is that there is a political price to be paid either
way. That is, that a party that decides we are going to use the fili-
buster simply for obstruction runs a political risk of being punished
by the voters who say we do not like that or can reap a political
benefit when voters say we want you to stop this at all costs, and
it becomes a political strategic decision on the part of the leader
of the minority party.

Do we run the risk of losing the approbation of the people by
being seen as obstructionist or do we gain the approbation of the
people by being seen as principled and standing up against a bad
piece of legislation?

So that ultimately the public will make the decision and punish
or reward the party on its strategic decision to use the filibuster
and therefore the filibuster becomes a significant weapon, two
edged sword if you will, in the arsenal of politicians that gives it,
in my view, a kind of legitimacy as something that should stay in
the rules.

I would like your reactions to that particular view.

Ms. BINDER. I would answer your question this way, the question
really who pays the cost for obstruction or with perceived obstruc-
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tion, I typically say that majorities tend to be blamed for failure
to govern rather than minorities feeling the cost of public concern.

Having said that, it may depend quite a bit on what issue is at
stake and how much the public is paying attention, and on a highly
charged issue in a period where partisans tend to divide, majority
party members or partisans tend to blame the minority for blocking
and partisans of the minority tend to blame the majority for trying
to cut off the minority.

Of course that is the problem we face in the Senate today on very
highly charged issues. Stepping back though, more often than not
it does seem that majorities are quite often blamed for failure to
govern.

Senator BENNETT. Thank you.

Chairman SCHUMER. Time is up but we will let them answer.

Senator BENNETT. Yes, any others?

Mr. BACH. Senator Bennett, I take your point. There will be in-
stances, I am sure, where it is politically advantageous to be Hora-
tio at the bridge, trying to kill legislation entirely.

I do not think that is going to happen very often though; take
the health care debate or the current debate over financial regula-
tion.

If you ask the American people if they are satisfied with the sta-
tus quo, in both cases they will probably say no. So there is under-
lying support for some kind of legislation, and I think that even
when the intent of a filibuster is the Kkill, it very often may be caste
in terms of an attempt to get the majority to compromise.

And the problem that we have from the outside is that we are
not really able not being able really to judge the merits of the argu-
ments from each side, the minority saying that the majority refuses
to compromise, and the majority claiming that the minority asks
too much.

We cannot judge that unless we are in the room when these dis-
cussions are going on. What I think we can say is that this is what
the media will report as partisan bickering and that does not serve
the reputation of the Senate well.

Mr. WAWRO. If I could give a political sciencey answer to your
question, I do not think we have a very good answer to this ques-
tion because, despite all of the research that have been devoted to
the filibuster, we lack in-depth studies about how it plays out in
the court of public opinion. We do have surveys that go back to the
1930s that ask questions about filibusters and filibuster reform but
we do not have the kind of systematic analysis that I, as a political
scientist, would like to see to reach a definitive conclusion about
who really pays the price in a very general sense.

Senator BENNETT. Thank you very much.

Chairman SCHUMER. Senator Udall.

Senator UDALL. Thank you, Senator Schumer.

Back in 2005 Senator Hatch wrote an article and I want to just
quote a portion of that and get our first two witnesses opinion,
maybe to the two parts of it.

He said in the article, “The Senate exercises its constitutional
authority to determine its procedural rules, either implicitly or ex-
plicitly. Once a new Congress begins, operating under existing laws
implicitly adopts them by acquiescence. The Senate explicitly deter-
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mines its rules by formally amending them, and then the procedure
depends on its timing. After Rule 22 has been adopted by acquies-
cence it requires 67 votes for cloture on a rules change. Before the
Senate adopts Rule 22 by acquiescence, however, ordinary par-
liamentary rules apply and a simple majority can invoke cloture
and change Senate rules.”

And then he says in conclusion.

“Both conservative and liberal legal scholars agree that a simple
majority can change Senate rules at the beginning of the new Con-
gress.” end quote.

I am wondering, Professor Binder and Wawro, do you have an
opinion on Senator Hatch? Do you agree with Senator Hatch on
that point?

Ms. BINDER. I think the answer comes down to how the Senate
itself interprets that power. As the debates in 1975 played out over
whether the Senate is a continuing body or not, we see votes both
ways.

We have seen a majority endorse precisely the position of Sen-
ator Hatch in 2005, and we have seen perhaps a buyers’ remorse
stepping back from that once everyone understands the implica-
tions of living in a Senate where a majority can do that. It is clear-
ly technically feasible and it has been politically feasible but the
questions at any given moment is the Senate willing to take that
vote again.

Senator UDALL. So basically what you are saying is that it is a
constitutional issue and then the Senate determines constitutional
issues, the Senate itself as a body determines that constitutional
issue?

Ms. BINDER. Yes, because the Constitution says the House and
Senate shall adopt their own rules.

Senator UDALL. Yes, Article I Section 5 of the Constitution says
each house may determine the rules of its proceedings. So it all
flows from out of that.

Ms. BINDER. Yes, and the question is in the Senate at any given
time is a majority willing to endorse that interpretation of the
rules.

Senator UDALL. There is nothing in the Constitution about a fili-
buster or the Rule 22 provision, things like that.

Ms. BINDER. Correct.

Senator UDALL. Please.

Mr. WAWRO. I would just say one of the great dilemmas of demo-
cratic institutions is that it is important to have rules that con-
strain the behavior of individuals who are members of those insti-
tutions but members of those institutions can change their own
rules.

The Senate did put in its rules a provision that explicitly af-
firmed that it is a continuing body. The Senate did this as part of
a compromise that reformed rules concerning the filibuster. But if
the Senate wanted to change its rules with respect to that provi-
sion, it can do that.

There may be some issues with the parliamentary maneuvering
that might be necessary to make such a change and some concerns
about departures from Senate tradition that this might entail. But
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the Senate has in its power to make the decision itself over what
its rules are at any given moment.

Senator UDALL. By a majority vote?

Mr. WAWRO. By a majority vote simply because the Senate oper-
ates on the basis that precedents can be established by simple ma-
jorities to fill in gray areas in the rules—aspects of procedure that
are not clearly established either in the Constitution or in the Sen-
ate’s rules. All you need is a majority vote to be able to do that.

Senator UDALL. Let me ask you both one additional question on
a long-standing constitutional principle and that principle is that
one Congress cannot bind a subsequent Congress.

The simple example could be that you do it in terms of rules or
you do it in terms of a piece of legislation and say in the legislation
we pass that no future Congress can change this law unless you
have (;75 votes. That is a long-standing constitutional principle, is
it not?

Ms. BINDER. I am not a constitutional scholar. So I would prob-
ably send that to Mr. Dove.

Senator UDALL. I want to ask him a different question.

Ms. BINDER. I will answer it as a political scientist. The chamber
has the right to set its rules. Sometimes rules get entrenched be-
cause the rules themselves cause a barrier to changing them. It is
not unconstitutional to create a barrier that is very hard to over-
come.

Chairman SCHUMER. One more question.

Mr. DovE. Could I answer that?

Senator UDALL. Yes.

Mr. DovVE. Because I helped right the Congressional Budget Act
of 1974 which binds the Senate in spite of the fact that it is not
re-adopted every Congress. If your premise is correct, that that
Congress in 1974 had no right to bind the Congress of today, then
the whole reconciliation process is gone.

Senator UDALL. It is not my premise. It is in Supreme Court
cases repeated over and over and over again.

Mr. Bach, do you have an opinion on that? And please on any
of the things said earlier.

Mr. BAcH. There is an interesting and tricky problem here which
is a problem of both principle and practice.

In the House of Representatives as many of you know, one of the
things the House does on the first day of the new Congress is to
adopt its rules. But that leaves this question: under what rules
does the House debate the resolution to adopt its rules?

This is not a problem in current practice because it has all be-
come routinized. But there was a day especially back in the 19th
Century when the House could go on for days and days to elect a
speaker which it would do before adopting its rules.

As I recall, the precedents of the House try to deal with this by
saying that the House is then governed by general parliamentary
la\iv, just as Senator Hatch referred to ordinary parliamentary
rules.

Well, I would really enjoy finding the book which tells me what
general parliamentary law is or what the ordinary parliamentary
rules are. Roberts Rules? Mason’s Rules? Whose rules? So you run
into a logical problem: how are you going to conduct the delibera-
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tions over what the rules of the House or the Senate will be if they
are adopted anew at the beginning of a Congress?

Senator UDALL. They do not seem to have much problem in the
House. Thank you for your courtesies, Senator Schumer.

Chairman SCHUMER. No. My pleasure. The question I am just
going to ask and leave out hanging there is to Mr. Dove. Maybe
he can answer it for the record.

You mean the Senate could not undo, that we are bound to the
Budget Reconciliation Act? It keeps going from Senate to Senate if
we do not change it but let us say and you can answer this in writ-
ing, all of you. Let us say the Reconciliation Act, the Senate by 51
votes said we are undoing it? What would happen?

Mr. DoVE. Of course they can do that but they have not done
anything about either reconfirming it or trying to change it since
1974.

Chairman SCHUMER. It is a different issue though according to
Senator Udall’s question if they tried to change, it as opposed to
it continuing without an attempt to change it. Right?

Mr. DoVE. Certainly they can change it, yes.

Chairman SCHUMER. Senator Alexander.

Senator ALEXANDER. Thank you, Mr. Chairman.

Mr. Bach, unless the majority believes the minority is willing to
kill a bill, how can it persuade the majority to take it seriously in
changing the bill? When you said a filibuster might be all right if
you are only going to do it to improve the bill but the way you get
the attention of the majority is to say, if you do not, we will kill
it.

Mr. BACH. This is the issue that Senator Bennett raised earlier,
what is the minority’s true intention, to kill or to compromise.

Senator ALEXANDER. How are you going to determine that? That
is just a matter of human nature.

Mr. BACH. No one on the outside can determine that. That is a
question that only Senators can determine in looking at what they
and their colleagues are doing.

Senator ALEXANDER. But is it not a fairly simple rule of human
nature that if you do not think I am serious you are not going to
pay any attention to me.

Mr. BACH. Yes, it is.

Senator ALEXANDER. We all know that. Look at the financial re-
form bill debate right now. Forty-one Republicans have signed a
letter saying, you know, we might filibuster this if you do not let
us have some participation in making it a better bill.

If the Democrats think there is no chance to we will do that—
the only reason we think we are getting a chance at some partici-
pation 1s they think we might actually do that.

So, Ms. Binder, your view, well, let me read this again. Senator
Reid said, the majority leader, when talking about 2005 which has
been mentioned a couple of times, Bill Frist was pursuing a rules
change that would kill the filibuster for judicial nominations. Once
you open that Pandora’s box, it was just a matter of time before
a Senate leader who could not get his way on something moved to
eliminate the filibuster for regular business as well, and that, sim-
ply put, would be the end of the United States.

Do you disagree that?
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Ms. BINDER. The planned of the 2005 use of the constitutional
option were quite different than the other options.

S(eitl?lator ALEXANDER. Do you agree or disagree with Senator
Reid?

Ms. BINDER. I am not sure how quite to answer that one. It is
clearly within the power of the Senate to reform by ruling as op-
posed to changing the rules.

Senator ALEXANDER. So you agree there is nothing unconstitu-
tional about having filibusters, right?

Ms. BINDER. Correct.

Senator ALEXANDER. But we are going down the basic function
of the Senate and Senator Reid, a majority leader, been here a long
tirile, says, this is the end of the Senate if we change the filibuster
rule.

Do you not disagree with that? I mean the whole point of your
gestimony seems to me to be is that the filibuster is bad for the

enate.

Ms. BINDER. The point of my testimony is to point out that the
filibuster was not an original constitutional feature. That it has
been changed and that the majorities have struggled with minori-
ties over time to put supermajority rules in place.

Senator ALEXANDER. I heard that but you characterized it all as
obstructionism instead of protection of minority rights. Did you
think it would have been a good idea in 2005 for President Bush
to be able to put just a steady series of super conservative judges
on the court without the Democrats being able to slow that down?

Ms. BINDER. I thought at the time that the proposed use of nu-
clear constitutional option to reinterpret precedent was the wrong
way to use the nuclear option.

Ser;ator ALEXANDER. So you opposed changing the filibuster in
20057

Ms. BINDER. Through the mechanisms that were proposed at the
time which would be reinterpret Rule 22 in a way that did not
match up with the actual language of Rule 22.

Senator ALEXANDER. But you wrote an article, did you not, say-
ing filibusters are a great American tradition in 2005?

Ms. BINDER. That was the title put on by the editor.

Senator ALEXANDER. I have that happen to me too. It just seems
to me your testimony is very much at variance with that of Senator
Byrd’s though about the Senate, Senator Reid’s thought about the
Senate, and that may be fine but you think they are wrong as a
matter of history, and my sense is that you see anything other
than a majority view as obstructionism.

Ms. BINDER. On the first, we disagree about how history is read.
I read it differently than Senator Byrd.

Senator ALEXANDER. Mr. Dove, if the filibuster were ended, what
would be the way in which the Senate then could continue to pro-
tect minority rights?

Mr. DoVE. It could not.

Chairman SCHUMER. On that note we would go to Mr. Roberts.

Senator ROBERTS. Well, if it could not, we would be in a hell of
a shape, and the reason I say that is that I was interested in Bob
Dove’s reference to the situation in the State of Indiana back in the
1980s where Frank McCloskey was the incumbent and Rick MecIn-
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tyre was the challenger. The secretary of state of Indiana certified
Mr. McIntyre as the duly elected member from that district.

However, when it came time to seat him, he was denied that and
the matter was referred to the House Administration Committee of
which I was a member, and a subcommittee was sent to Indiana
to see if they could not come up with the precise number of votes
that would determine the election.

Mr. Leon Panetta, who got his first experience in covert activi-
ties, was the Democrat leader and Mr. Bill Thomas, who had a rep-
utation of certainly stating his opinion, was the minority represent-
ative.

As soon as Mr. McCloskey went ahead in the recount, the exer-
cise was terminated and it was decided that Mr. McCloskey had
won. Mr. Thomas brought back several voters who were not count-
ed, stood them in the House Administration Committee room and
tried to point out that this was a very severe violation of the rights
of the State of Indiana and certainly Mr. McIntyre.

That really caused a ruckus and Republicans were wearing but-
tons at that times saying thou shalt not steel. The speaker at that
time, Tip O’Neill said you will not wear these buttons on the floor
of the House which we did anyway.

My remarks were such that I said I will take off my button now
so I can speak but, and then went into my not tirade but certainly
my point of view.

That meant that we left the dock of the secretaries of state all
over the country declaring who would be the winner and who
would not, and that the House Administration Committee, if the
vote were close enough, less than one percent, or one percent, the
committee would decide that, and obviously the majority would de-
clare the majority candidate the winner.

Then came Idaho and Idaho had a very close vote and the Repub-
lican lost and the Democrat won, and I was appointed to go to
Idaho along with a member of California to recount the election.

I made the suggestion to Bob Michael and to Billy Pitts at that
particular time his stalwart assistant that that was not what we
should do as a party. That if we left the dock of secretaries of state
determining elections, we were in deep water indeed and that that
would not be in the best interest of the House, and so we denied
or we declined to go, and obviously the Democrat won and we had
quite a discussion as to why Mr. Roberts did not want to go to Cali-
fornia by some of our stalwarts.

Basically we walked out of the House of Representatives, and we
walked out for several days. That was not a good thing and it also
led to elections of leadership in the House who basically said we
were declaring war on the majority.

I am not sure that was a good thing. As a matter of fact, I am
very sure that was not a good thing but that is what happened and
it got into a very partisan kind of situation to say the least. I would
not want to see that happen in the Senate of the United States.

Mr. Dove, the current majority of 59 members is the largest held
by either party in over 30 years. I think I am right. Is that correct?

Mr. DovE. The answer is yes.
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Senator ROBERTS. Would you say that those Congresses with
smaller majorities were more or less functional than the current
Congress?

Mr. Dove. Okay. To me all Congresses are functional. The Sen-
ate rules are perfect, as I was told by Floyd Riddick; and if they
are all changed tomorrow, they are still perfect.

So I do not want to start qualifying Congresses by being func-
tional but I do emphasize the difference in the fight over the New
Hampshire seat and the Indiana seat and say it was the filibuster
that saved the Senate from what the House did with the McClos-
key seat.

Senator ROBERTS. Already you have gotten to my point that I
was trying to bring up.

Chairman SCHUMER. Time has expired, Pat.

. Senator ROBERTS. I thought you would say that as a matter of
act.

Chairman SCHUMER. I know that people would like to do other
questions but this type of hearing does lend itself to written ques-
tions because lots of these are historical. So on behalf of the Rules
Committee, I am going to first thank our witnesses for their pres-
entations this morning.

They have certainly helped us better understand the history of
the Senate as it relates to the filibuster and I want to thank my
colleagues on the Rules Committee who were here today. This is
really a good opening hearing.

We will continue on the subject including getting to more specific
proposals Senator Udall and others have those for future hearings.

The record will remain open for five business days for additional
statements and questions from Rules Committee members. And
since there is no further business before the Committee, the Com-
mittee is adjourned subject to the call of the chair.

[Whereupon, at 12:05 p.m., the Committee was adjourned.]

VerDate Nov 24 2008  14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00045 Fmt6633 Sfmt6633 C:\DOCS\62210.TXT SHAUN PsN: DPROCT



VerDate Nov 24 2008  14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00046 Fmt6633 Sfmt6633 C:\DOCS\62210.TXT SHAUN PsN: DPROCT



APPENDIX MATERIAL SUBMITTED

(37)

VerDate Nov 24 2008  14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00047 Fmt6601 Sfmt6601 C:\DOCS\62210.TXT SHAUN PsN: DPROCT



VerDate Nov 24 2008

38

Senator Robert F. Bennett
Opening Statement
Senate Rules Committee Hearing
April 22,2010
Thank you Mr. Chairman.
While we were preparing for this hearing my staff came across a report put together by an
organization called the Democratic Study Group - an organization of Democrats who served in
the House of Representatives.

The report is titled “A Look at the Senate Filibuster.”

The first page has a large graph on it that is meant to demonstrate that “The Use of the Senate
Filibuster Has Exploded in Recent Years.”

It goes on to lament the burdens imposed by the filibuster describing its use as “epidemic” and
“undemocratic.”

It then lists a number of bills passed by the Democratic majority in the House that were either
“blocked or watered down™ because of the “obstruction” made possible by the filibuster.

Now these are all arguments that we have been hearing a lot of recently but the most interesting
thing about this report is the date on it.

This report was released in June 1994,

And since this hearing is supposed to give us a historical perspective let’s look back at the
history of those times for a moment.

In June 1994 the Democrats had 258 Members in the House.

They had 57 Senators.
And there was a Democrat in the White House.

Then, as now, the only impediment to total domination of the policy process by the Democrats
was the Senate Rules that give the minority a voice.

Then, as now, some Democrats were frustrated by this impediment and wanted to remove it so
there would be no restraint on their ability to move their agenda.

What happened next?

The Senate did not change its rules but there was an clection that Fall.
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In that election, the Democrats lost 54 seats in the House and their majority for the first time in
40 years.

They lost 9 seats in the Senate, and their majority in this body.

Now as we sit here in the Spring of 2010 we have to ask ourselves - will our colleagues in the
majority learn from that history or will they be doomed to repeat it?

I can appreciate the frustrations of the current majority.

[ understand why they would want to be able to move their agenda without having to make any
compromises or work with the minority at ail.

But our system does not work that way.

Governing in a democracy is hard. It’s mcant to be that way.

If the Founding Fathers wanted governing to be easy they wouldn’t have set up the system they
did.

They would have given us a King or Dictator instead of three branches of government and a bi-
cameral legislature.

The whole purpose of this division of power, this creation of checks and balances, was to ensure
that no single branch, no single force, no single majority, could unilaterally impose its will on the
country.

Yes, they provided for elections so the government would reflect the will of the people but they
also feared the “tyranny of the majority” that could ensue if a temporary majority were able to

impose its will without check or balance.

To impose these checks and balances they divided power amongst three separate branches of
government and then divided the legislative branch into two separate houses.

Tunderstand these divisions of power can make it hard to move an agenda and that it would be
easier if we just eliminated these checks and balances.

It would be easier but it would also be wrong.

And it would be an abandonment of the principles that have served this body and this country
well for over 200 years.

I have served in this body in both the majority and the minority.

When I was in the majority, I had to work with Members of the minority. I couldn’t get
everything I wanted and it took me a lot fonger to get compromises then I would have liked.
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When, as now, I have served in the minority, Members of the majority have had to work with
me.

While I may have been frustrated by this necessity when I was in the majority, I am grateful for
it now that I am in the minority.

I expect my colleagues who are now frustrated may one day be grateful — from my perspective I
hope they feel grateful very soon.

The American people want us to get things done but they also want us to work together.

They do not want one party — either party — to be able to do whatever it wants without restraint
and without any check or balance.

In this body, the minority has a voice.
The filibuster ensures that voice, and the millions of citizens we represent, will be heard.

I would encourage my colleagues in the majority to listen to that voice, instead of trying to
silence it.

If they don’t listen they may discover that citizens have other means of making themselves heard
and come November, history may be repeating itself.
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Statement of U.S. Senator Robert C. Byrd
Senate Committee on Rules and Administratior

“Examining the Filibuster:
History of the Filibuster 1789 — 2008.”

April 22, 2010
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Mr. Chairman,

| have long revered the rules and precedents of this body, but | have also championed
reforms when | thought them necessary. In 1975 as Senate Majority Whip, | sponsored
changes to Rule XXil, reducing the threshold for cloture from two-thirds of Senators
“present and voting,” to three-fifths of Senators “duly chosen and sworn.” in 1979 as
Senate Majority Leader, | sponsored additional changes to clarify the intent of Rule XXIi,
and to eliminate post-cloture filibusters. In 1986 as Senate Minority Leader, | spensorec
further changes, reducing post-cloture debate from 100 hours to 30 hours. in 2007, |
authored a change to Rule XXViii, to make it more difficult to include new matter that
had not been debated in either house of Congress in a conference report, by requiring
sixty votes.

I have tried to achieve these ends by working within the Senate rules. | am not for
circumventing the rules, nor am | for changing the rules as an option of first resort.
Having served in the Senate for more than fifty years, and served in both the majority
and minority, | know that majorities change. Senators who advocate for rule changes
today may have to live under those changes in the minority tomorrow. We should
remain open to changes in the Senate rules, but not to the detriment of the institution’s
character or purpose.

The filibuster is a powerful tool, and it ought to be invoked only in the most
extraordinary circumstances. Senators, to a degree, have abused their right to debate,
objecting to routine business and exhausting the patience of their colleagues. But
before we get all steamed up, demanding radical changes to the Senate rules, let's read
the rules and make sure we understand what we are talking about.

In recent months, we have seen measures introduced in the U.S. Senate — one to
gradually reduce the threshold for cloture to a simple majority, and another to require
the Senate to adopt its rules anew at the beginning of each Congress. There is also the
procedural gambit advocated by some, to have the Vice President assume the chair, and
to have a majority codify his ruling to do away with the filibuster. These are not new
proposals, and the arguments for them are as old as the cloture rule.
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It does not take much imagination to decry long-winded speeches and obstruction and
advocate for changes to the rules. It does take time and experience to understand the
rules and how they bolster the historical significance of the Senate.

| oppose cloture by a simple majority, because | believe it would immediately destroy
the unigueness of this institution. In the hands of a tyrannical majority and leadership,
that kind of emasculation of the cloture rule would mean that minority rights would
cease to exist in the U.S. Senate.

The U.S. Senate is not the U.S. House of Representatives, and was never intended to
function like the House. The Senate is a forum of the states, where regardless of size or
population all states have an equal voice. One must also realize that a majority of states
may not actually represent a majority of opinion in the country. In the Senate, states
like West Virginia are equal to states like California, Texas, and New York. Yet, without
the protection of unlimited debate, small states like West Virginia might be trampled
underfoot.

Take away the right of unlimited speech by the representatives of the people, and one
tampers with the fundamental checks and balances forged by the framers.

I hope Senators will take a moment to recall why the devices of extended debate and
amendments are so important to our freedoms. The Senate is the only place in
government where the rights of a numerical minority are so protected. Majorities
change with elections. A minority can be right, and minority views can certainly
improve legislation. As U.S. Senator George Hoar explained in his 1897 article, “Has the
Senate Degenerated?”, the Constitution’s Framers intentionally designed the Senate to
be a deliberative forum in which “the sober second thought of the people might find
expression.”

During my tenure in Congress, | have witnessed bitter fights over Vietnam and
McCarthyism. In the decades before that, | remember Senators denouncing the New
Deal as socialism and communism. Bitter partisan periods in our history are nothing
new.
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If something seems wrong with the Senate from time to time, we, the members, might
try looking in the mirror. Additional efforts toward civility and patience, and
accommodation on both sides, may do us more lasting good than any actual change in
the rules. There is no challenge we must confront that dwarfs the challenges our
predecessors faced. If they found a way forward without damaging the Senate’s
ultimate purpose, | am confident that we can too.

if the Senate rules are being abused, it does not necessarily follow that the solution is to
change the rules. Senators are obliged to exercise their best judgment when invoking
their right to extended debate. They also should be obliged to actually filibuster, that is
go to the Floor and talk, instead of finding less strenuous ways to accomplish the same
end. If the rules are abused, and Senators exhaust the patience of their colleagues, such
actions can invite draconian measures. But those measures themselves can, in the long
run, be as detrimental to the role of the institution and to the rights of the American
people as the abuse of the rules.

Extended deliberation and debate — when employed judiciously — protect every Senator,
and the interests of their constituency, and are essential to the protection of the

liberties of a free people.

HiH
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Testimony of Sarah Binder
Senior Fellow, The Brookings Institution
Professor of Political Science, George Washington University

Before the
Committee on Rules
U.S. Senate
April 22,2010

Chairman Schumer, Ranking Member Bennett, and members of the Committee.
My name is Sarah Binder. Tam a senior fellow at the Brookings Institution and a
professor of political science at George Washington University. I appreciate the
opportunity to testify today about the history of the filibuster.

I want to offer three arguments today about that history.

First, historical lore says that the filibuster was part of the original design of the
Senate. Not true. When we scour early Senate history, we discover that the filibuster was
created by mistake. In fact, we owe the origins of the filibuster to procedural
housekeeping in 1806 on the advice of Vice President Aaron Burr. In cleaning the rules,
the Senate deleted the one rule that could have been developed into a powerful rule for
ending debate. It took several decades before senators realized that they could exploit
lax limits on debate to block measures they intensely opposed. But once filibustering
took root, Senate leaders lacked the rule they needed to limit debate.

Second, we often say that the 19th century Senate was the “golden age” of Senate
deliberation. But the golden age was not so golden. There were relatively few filibusters
before the Civil War, as senators expected matters to be brought to a vote. And when
senators did start to filibuster in the mid 19™ century, Senate leaders grappled with lax
limits on debate and several times sought to amend Senate rules. But most such efforts to
bar the filibuster were themselves filibustered.

Third, creation of the cloture rule in 1917 was not a statement of the Senate’s love
for supermajority rules. A substantial portion of the majority party favored a simple
majority cloture rule. Some minority party members preferred a supermajority cloture
rule, and others preferred no rule at all. Under pressure from the president at the bully
pulpit, a bargain was struck: Opponents of reform promised not to block the rule change,
and proponents of reform promised not to push for a simple majority rule. The two-thirds
threshold, in other words, was the product of hard-nose bargaining with an obstructive
minority. Short-term, pragmatic politics shape contests to change Senate rules.

My testimony will elaborate these three points.
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Testimony of Sarah Binder
Senior Fellow, The Brookings Institution
Professor of Political Science, George Washington University

Before the
Committee on Rules
U.S. Senate
April 22, 2010

Chairman Schumer, Ranking Member Bennett, and members of the Committee.
My name is Sarah Binder. Tam a senior fellow at the Brookings Institution and a
professor of political science at George Washington University. Iappreciate the
opportunity to testify today about the history of the filibuster.

I want to offer three arguments today about that history.

First, historical lore says that the filibuster was part of the original design of the
Senate. Not true. When we scour early Senate history, we discover that the filibuster was
created by mistake.

Second, we often say that the 19th century Senate was a golden age of
deliberation. But the golden age was not so golden: Senate leaders by the 1840s were
already trying to adopt a cloture rule. But most such efforts to bar the filibuster were
filibustered.

Third, creation of the cloture rule in 1917 was not a statement of the Senate’s love
for supermajority rules. Instead, it was the product of hard-nose bargaining with an
obstructive minority. Short-term, pragmatic politics shape contests to change Senate
rules.

Allow me to elaborate on these three points.
1. Origins of the filibuster'

We have many received wisdoms about the filibuster. However, most of them are
not true. The most persistent myth is that the filibuster was part of the founding fathers’
constitutional vision for the Senate: It is said that the upper chamber was designed to be a
slow-moving, deliberative body that cherished minority rights. In this version of history,
the filibuster was a critical part of the framers’ Senate.

However, when we dig into the history of Congress, it seems that the filibuster
was created by mistake. Let me explain.

! The following discussion is largely drawn from Sarah A. Binder and Steven S. Smith, Politics or
Principle? Filibustering in the United States Senate (Brookings Institution Press, 1997).
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The House and Senate rulebooks in 1789 were nearly identical. Both rulebooks
included what is known as the “previous question” motion. The House kept their motion,
and today it empowers a simple majority to cut off debate. The Senate no longer has that
rule on its books.

What happened to the Senate’s rule? In 1805, Vice President Aaron Burr was
presiding over the Senate (freshly indicted for the murder of Alexander Hamilton), and he
offered this advice. He said something like this. You are a great deliberative body. But
a truly great Senate would have a cleaner rule book. Yours is a mess. You have lots of
rules that do the same thing. And he singles out the previous question motion. Now,
today, we know that a simple majority in the House can use the rule to cut off debate.

But in 1805, neither chamber used the rule that way. Majorities were still experimenting
with it. And so when Aaron Burr said, get rid of the previous question motion, the Senate
didn’t think twice. When they met in 1806, they dropped the motion from the Senate rule
book.

Why? Not because senators in 1806 sought to protect minority rights and
extended debate. They got rid of the rule by mistake: Because Aaron Burr told them to.

Once the rule was gone, senators still did not filibuster. Deletion of the rule made
possible the filibuster because the Senate no longer had a rule that could have empowered
a simple majority to cut off debate. It took several decades until the minority exploited
the lax limits on debate, leading to the first real-live filibuster in 1837.

2. The Not-So-Golden Age of the Senate

Conventional treatments of the Senate glorify the 19™ century as the “golden age”
of the Senate: We say that filibusters were reserved for the great issues of the day and
that all senators cherished extended debate. That view misreads history in two ways.

First, there were very few filibusters before the Civil War. Why so few filibusters?
First, the Senate operated by majority rule; senators expected matters would be brought to
avote. Second, the Senate did not have a lot of work to do in those years, so there was
plenty of time to wait out the opposition. Third, voting coalitions in the early Senate
were not nearly as polarized as they would later become.

All that changed by mid-century. The Senate grew larger and more polarized
along party lines, it had more work to do, and people started paying attention to it. By
the 1880s, almost every Congress began to experience at least one bout of obstructionism:
for instance, over civil rights, election law, nominations, even appointment of Senate
officers—only some of these “the great issues of the day.”

There is a second reason that this was not a golden age: When filibusters did
occur, leaders tried to ban them. Senate leaders tried and failed repeatedly over the
course of the 19™ and early 20™ centuries to reinstate the previous question motion. More
often than not, senators gave up their quest for reform when they saw that opponents
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would kill it by filibuster-- putting the majority’s other priorities at risk. Unable to reform
Senate rules, leaders developed other innovations such as unanimous consent agreements.
These seem to have been a fallback option for managing a chamber prone to filibusters.

3. The adoption of cloture

Why was reform possible in 1917 when it had eluded leaders for decades? And
why did the Senate choose supermajority cloture rather than simple majority cloture?”

First, the conditions for reform. After several unsuccessful efforts to create a
cloture rule in the early 1900s, we saw a perfect storm in March of 1917: a pivotal issue,
a president at his bully pulpit, an attentive press, and a public engaged in the fight for
reform. At the outset of World War 1, Republican senators successfully filibustered
President Wilson’s proposal to arm merchant ships—Ileading Wilson in March of 1917 to
famously brand the obstructionists as a “little group of willful men.” He demanded the
Senate create a cloture rule, the press dubbed the rule a “war measure,” and the public
burned senators in effigy around the country.

Adoption of Rule 22 occurred because Wilson and the Democrats framed the rule
as a matter of national security. They fused procedure with policy, and used the bully
pulpit to shame senators into reform.

Second, why did senators select a supermajority rule? A bipartisan committee was
formed to negotiate the form of the rule. Five of the six Democrats supported a simple
majority rule; one Republican supported a supermajority rule, and one Republican
preferred no rule. Negotiators cut a deal: Cloture would require 2/3rds of senators voting,
Opponents promised not to block or weaken the proposal; supporters promised to drop
their own proposal for simple majority cloture—a proposal supported by at least 40
senators. The cloture rule was then adopted, 76-3.

4. Conclusions

We can draw at least three lessons from this history:

First, the history of extended debate in the Senate belies the received wisdom that
the filibuster was an original, constitutional feature of the Senate. The filibuster is more

accurately viewed as the unanticipated consequence of an early change to Senate rules.

Second, reform of Senate rules is possible. There are conditions that can lead a
bipartisan supermajority to agree to change Senate rules. The minority has often held the

? On the politics of amending Rule 22 in 1917, in addition to Binder and Smith (1997), see Gregory Koger,
“Filibuster Reform in the Senate, 1913-1917,” in Party, Process, and Political Change in Congress, V. 2,
David Brady and Mathew McCubbins, Eds. (Stanford University Press, 2007), pp. 205-25; see also
Gregory Wawro and Eric Schickler, Filibuster (Princeton University Press, 2006).
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upper hand in these contests, however, given the high barrier to reform imposed by
inherited Senate rules.

Third, and finally, the Senate adopted a supermajority rule not because senators
were uniformly committed to the filibuster. Senators chose a 2/3rds rule because a
minority blocked more radical reform. Short-term, pragmatic considerations almost
always shape contests over reform of Senate rules.
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The Filibuster and Filibuster Reform in the U.S. Senate,
1917-1975

Testimony Prepared for the Senate Committee on Rules and
Administration

April 22, 2010

Professor Gregory J. Wawro

Columbia University
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Filibusters from 1917 to 1975

From 1917 to 1975, the use and perception of filibusters in the Senate changed significantly.
Prior to this period, parliamentary obstruction was viewed as less than {egitimate and senators rarely
resorted to it. During this period, the filibuster became deeply embedded in the fabric of the
institution and—for better or worse—became accepted by senators as a legitimate tactic for shaping
the course of lawmaking. Toward the end of the period, filibusters expanded in scope and number,
and were employed by a broad range of senators to an ever-widening array of legislation.

While numerous intense filibusters were conducted during this period, they were relatively few
in number when compared to today’s Senate. Although numbers of filibusters only tell part of the
story, they are helpful for understanding the evolution of parliamentary obstruction. Figure 1
displays data on the numbers of filibusters that occurred in the 27th to the 102nd Congress."

Statistically, filibusters occurred in the immediate post-cloture period at the same rate as in the
years preceding the reform. The 60th-64th Congresses (1907-1917) averaged 2.4 filibusters per
congress, while the 65th—69th Congresses (1917-1927) averaged 4.6 filibusters per congress, but
this is not a statistically significant difference. It was not until the 1960s that the number of
filibusters began to trend sharply upward. Matthews (1960) argues that norms of reciprocity and
institutional loyalty helped to prevent senators from engaging in widespread filibustering through
the mid-20th century. However, as the Senate moved into the late 1960s, these norms seemed to be
losing their effectiveness in preventing senators from exploiting their prerogatives more fully,
setting the Senate on a course where filibusters against [egislation of any significance would
become routine.

While the quantitative changes in the number of filibusters during most of the period are not
particularly noteworthy, several important qualitative changes in their use occurred. One of the most
important innovations in the use of the filibuster was its repeated and systematic application to
inhibit the passage of a specific class of legistation—namely civil rights reform. In 1922, the first
filibuster of a civil rights measure in the post-cloture period occurred when the Dyer Anti-Lynching
Bill was obstructed and eventually pulled from consideration. It would not be until the mid-20th
century, however, that civil rights legistation would become the main target of filibusters and,
consequently, that the filibuster would become so closely associated with the obstruction of civil
rights reform. While it is difficult to know with certainty whether civil rights reforms considered
prior to the 1960s had committed majorities in favor of them, it is undeniable that such reforms
became the first type of legislation where filibusters were perennially anticipated.

1 The data on filibusters discussed here are taken from a Congressional Research Service memorandum written by
Richard Beth (1994). 1t is generally accepted as the most reliable data set containing measures of filibusters over the
Senate’s history. Determining what is and is not a filibuster is a difficult task, especially for earlier congresses where
senators were often reluctant to admit when they were engaging in parliamentary obstruction. Although instances of
obstruction can be found as far back as the early years of the Senate, the first notable filibuster in the chamber did not
occur until the 27th Congress. The serics ends with the 102nd because data for more recent congresses have yet to be
systematically gathered.
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A second important innovation concerned the development of the use of the filibuster to block
efforts to reform rules concerning filibusters. While obstruction had been used prior to 1917 to
inhibit proposed rules changes, filibusters of rules changes—whether actual or threatened—became
a central part of the strategy to obstruct civil rights legislation in the mid-20th century. When
frustrated proponents of civil rights reform tried to make it easier to change the rules to invoke
cloture, these efforts themselves were often frustrated by filibusters.

A third important innovation concerned the extension of filibusters to Supreme Court
nominations. The first widely acknowledged filibuster of a nominee to the high court occurred in
1968, when Lyndon Johnson attempted to elevate Abe Fortas to the position of chief justice. Three
other filibusters followed quickly on the heels of the Fortas filibuster, as the nominations of
Clement Haynsworth and G. Harold Carswell went down to defeat in 1969 and 1970, and William
Rehnquist’s nomination for the position of associate justice was filibustered briefly but
unsuccessfully in 1971. Although it does not appear that the nominations of Fortas, Haynsworth,
and Carswell would have succeeded had they not been filibustered, this marked an important
expansion in the scope of the use of the filibuster by helping to establish the legitimacy of the
obstruction of judicial nominations.

The Impact of Filibusters

Binder and Smith (1997, Ch. 5) present compelling evidence that filibusters had significant
impact on policy outcomes between 1917 and 1975 (see also Burdette 1940). They uncovered 16
instances during this period where filibusters defeated legislation that appeared to have majority
support in the Senate and House, as well as the support of the president. Although more difficult to
gauge systematically, filibusters—either actual or threatened—undoubtedly forced substantial
changes to legislation in order to bring it to a final vote. % In particular, Binder and Smith
convincingly argue that meaningful civil rights reform would have occurred earlier were it not for
the Senate’s supermajority cloture requirements. Yet it cannot be said that the filibuster rendered the
Senate dysfunctional during this period. The Senate still managed to enact significant legislation
addressing some of the most pressing problems of the day. While the filibuster without question
caused numerous headaches for proponents of particular bills and altered the course of lawmaking,
generally senators were able to forge compromises that enabled the Senate to meet the legislative
demands placed upon it by the polity.

While there was often great hue and cry over the use of filibusters in the period of 1917—1975,
part of the reason for this was that filibusters remained a departure from the normal legislative
routine. Because they were used so infrequently, they had yet to become fully accepted as part of
the price that the Senate paid for permitting extended debate.

?The Civil Rights Act of 1957 is a notable example (Caro 2002).

3
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The Use and Effectiveness of the Cloture Procedure

At the time of its adoption, the reform to Senate Rule XXII was widely perceived by both the
press and politicians as an effective tool for dealing with filibusters. Since that time, however, close
observers of the Senate are nearly unanimous in the assessment that the 1917 reform was largely
symbolic and had only a marginal—if any—substantive impact on the way the Senate conducted its
business in the decades that followed the reform. Some critics of Rule XXII have argued that the
cloture procedure was too cumbersome (Byrd 1988, 124, Baker 1995, 46, White 1968, 60-61, 64,
Rogers 1926, 177, Luce 1922, 295 Haynes 1938, v. 1, 420), while others noted the infrequency of
its use as an indicator of its ineffectiveness (Oppenheimer 1985, 398; Baker 1995, 46). From the
66th to the 86th Congresses (1919-1960), only twenty-three cloture votes took place, and of those,
only four were successful > Between 1927 and 1962, the Senate had an unbroken string of fourteen
unsuccessful cloture votes.

But therein lies a puzzle: if the 1917 reform did not arm senators with a practicable weapon
against obstruction, why did senators not move more quickly to alter the cloture rule to make it
easier to invoke? Why did the public outrage that served as a catalyst for the 1917 reform not
reemerge in the years that followed if filibusters remained such a problem?

Wawro and Schickler (2006) argue that the 1917 reform was more than symbolic and did mark a
change in the way that the Senate conducted its business. Their argument is that the cloture rule lent
predictability to the legislative process in the sense that if a legislative entrepreneur built a
supermajority coalition in favor of a bill, then he could convince would-be obstructionists to stand
down, since he could credibly claim to have the votes to invoke cloture. Wawro and Schickler
present evidence on variation in coalition sizes and improved efficiency in the appropriations
process to support the view that legislative entrepreneurs used the two-thirds threshold as a target
when building coalitions in support of significant legislation. This seems especially to be the case in
tame-duck sessions of Congress, when the constitutionally-mandated adjournment date gave a
particular advantage to filibustering senators. Thus, part of the reason that senators employed
cloture so rarely was because they built larger coalitions that—in theory—could have invoked
cloture if they felt they had to, thus preempting filibusters.

1t is important to point out, however, that the 1917 rule did not make it necessary to legislate by
supermajorities. Although the percentage of significant laws that were passed with fewer than two-
thirds coalitions in favor declined, many pieces of significant legislation were enacted by fairly
narrow majorities between 1917 and 1946. Opponents of a bill did not always resort to filibustering,
nor was it assumed that cloture would have to be invoked routinely on significant and controversial
tegislation—uwith civil rights bills constituting the key exception. Even when minorities conducted
filibusters, it was not always necessary to invoke cloture to pass obstructed legislation. Bill
supporters could still engage the minority in a war of attrition—as they did in the pre-cloture era—

3 Cloture was invoked for the first time in the history of the rule on the Versailles Treaty in November 1919,
However, the treaty ultimately was defeated in the Senate.
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to wear them down and bring legislation to a final vote.* As such, majorities that fell short of two-
thirds but felt more intensely about legislation than the relevant minority could generally still
manage to change policy. This is the key difference between the impact of filibusters during the
period in question and the impact of the filibuster in today’s Senate.

Although senators rarely resorted to the procedure, an important change in senators’ attitudes
regarding their willingness to vote for cloture occurred between 1917 and 1975. In earlier
congresses in this period, senators expressed a reluctance to vote for cloture, even when they were
in favor of an obstructed item. Cloture presented a departure from the Senate’s tradition of
unlimited debate, and senators were clearly concerned about the implications of using cloture, both
for the way the Senate conducted its business generally and for how it might limit their own
influence in the legislative process. Toward the end of the period, these reservations gave way as
senators viewed cloture as more essential to accomplishing their legislative goals.

Reform of Rule XXII

In the decades that followed the 1917 reform of Rule XXII, numerous proposals to strengthen
the cloture rule and to limit the use of filibustering tactics were introduced. These included
proposals for majority cloture, for imposing time limits on debate, and for establishing germaneness
requirements for amendments. None of these proposals made much headway in the Senate until the
81st Congress (1949-1951). By the late 1940s, it had become clear that civil rights legislation had
become a particular target for filibusters, and thus cloture reform became closely entwined with civil
rights reform. In the 80th Congress, President Pro Tem Arthur Vandenberg (R-~MI) made explicit a
key limit to the cloture rule as adopted in 1917 when he issued a ruling as presiding officer that
cloture could be applied only to a “measure” and not to the motion to proceed to consideration of
said measure (Congressional Record 1948, pp. 9602-9604). Bill opponents, therefore, could
filibuster a motion to proceed to consideration, leaving supporters without a formal mechanism to
end debate on the motion.

In 1949, the Senate reformed Rule XXII to make cloture applicable to a motion to proceed.
Interestingly, a ruling from the chair played a role in enacting the reform. Senator Richard Russell
(D-GA) raised a point of order against an attempt to apply cloture to the motion to take up the
reform proposal. Vice President Alben Barkley rejected the point of order, arguing that the Senate
would not have adopted the cloture rule in the first place if it did not intend the rule to apply to
motions to proceed, since that would have rendered the rule completely ineffectual. However, the
Senate upheld Russell’s appeal of Barkley’s decision, in part because many senators were
concerned about how reversing Vandenberg’s earlier ruling might weaken the integrity of Senate
procedure. The Senate eventually adopted a compromise proposal that allowed for the application of

4 For example, both the Emergency Tariff Bill in 1921 and the Fordney-McCumber Tariff Bill in 1922 encountered
filibusters yet both were passed without successful cloture votes and with fewer than two-thirds voting in favor. The
former failed to become law because of a veto, however.
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cloture to any measure, motion or other matter pending before the Senate-—excepting motions to
take up a rules change—in exchange for raising the threshold for invoking cloture to two-thirds of
the entire membership.

In the years following the 1949 reform, senators continued to introduce proposals to reform Rule
XX to make it easier to invoke cloture and defeat filibusters. Starting in the early 1950s, reformers
focused on a different strategy for changing the cloture rule, seeking to take advantage of the unique
context surrounding the opening of a new congress and use rulings from the chair to make it
possible to change existing rules without invoking cloture. This strategy involved challenging the
notion that the Senate was a continuing body and asserting that senators should not be bound by
existing rules at the beginning of a new congress, which would enable senators to adopt new rules
by a simple majority.’

At the beginning of the 83rd Congress (1953-1954), a group of senators led by Clinton
Anderson (D-NM) moved to consider the adoption of new rules. Their intention was to maintain the
status quo for all rules save Rule XXII, which they sought to change to permit majority cloture.
After several days of debate, the Anderson motion was decisively tabled on a vote of 70-21.
Anderson made a similar motion at the beginning of the 85th Congress (1957-1958). Although the
proposal had more support this time, winning a sympathetic advisory opinion from Vice President
Richard Nixon regarding the constitutionality of Rule XX11, it did not have the votes to overcome a
motion to table, which succeeded 55-38.

Anderson again offered his motion at the opening of the 86th Congress, although this time it was
in competition with a reform proposal put forward by Majority Leader Lyndon Johnson (D-TX)
that permitted cloture to apply to rules changes and lowered the threshold to two-thirds present and
voting, while explicitly affirming in the rules the Senate’s status as a continuing body. Johnson’s
proposal was co-sponsored with other leaders in both the Democratic and Republican parties and
had broad appeal. Johnson succeeded in having Anderson’s motion tabled, 60-36, and his resolution
survived amendments that would have reduced the cloture threshold further, would have eliminated
the language regarding the continuing nature of the Senate, and would have required germaneness in
debate. The Senate adopted Johnson’s resolution in its original form by a vote of 72-22 (see CQ
Almanac, 1959, pp. 212-214).

The adoption of reform in 1959 did not put an end to efforts to change the cloture rule. Indeed, it
was becoming a biennial ritual for senators to attempt cloture reform when the Senate convened in a
new congress. During the 1960s, numerous proposals were introduced to lower the cloture threshold
and reformers continued to seek rulings from the chair that would enable adoption of their proposals
by avoiding the supermajority constraints imposed by Rule XXII Vice Presidents were intimately
involved in these debates as presiding officers, but resisted attempts to persuade them to issue
rulings on whether or not it was unconstitutional to require two-thirds to invoke cloture on
proposals to change the rules at the beginning of a congress. The precedent of the Senate was for the
presiding officer to submit constitutional questions to the full Senate for decision, rather than rule

® Historically, the Senate has been accepted as a continuing body because only one-third of its membership is
elected every two vears. This means that, uslike the House of Representatives, the Senate does not organize itsell anew
and adopt a new set of rules each time a new congress convenes.

6
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on such questions himself. At the end of the decade, however, Vice President Hubert Humphrey
appeared to break with this precedent by issuing a ruling on the question as to whether Rule XXII
violated the right of a majority, allegedly implied by the Constitution, to change the rules of the
Senate. At the opening of the 91st Congress (1969-1971), Humphrey ruled that if only a majority—
not two-thirds—of those present and voting agreed to limit debate on a proposal to change the rules
at the beginning of a congress, then the chair would rule that cloture had been invoked
(Congressional Record, January 15, 1969, p. 920). Humphrey followed through with his ruling after
the Senate voted 51-47 to invoke cloture. However, Humphrey’s decision was appealed, and the
Senate voted 53-45 to reverse it, maintaining the status quo that two-thirds was necessary to end
debate on a proposed rule change (U.S. Congress. Senate. Committee on Rules and Administration
1985, 25-29).

Reform efforts continued into the 1970s, as proposals focused on reducing the cloture threshold
to a three-fifths supermajority. During a prolonged debate over rules changes at the beginning of the
92nd Congress (1971—1972), Jacob Javits (R-NY) appealed the decision of the chair that a two-
thirds majority was necessary to invoke cloture on a rules change, but the appeal was defeated 55-37
on a tabling motion.

Reformers finally succeeded in changing Rule XXIIin 1975, but not without a prolonged and
convoluted parliamentary battle. The debate centered on Senate Resolution 4, which proposed to
lower the cloture threshold to three-fifths present and voting. The resolution drew a filibuster,
prompting James Pearson (R-KS), a co-sponsor of the measure, to make a motion on February 20
stating that the rules change was a constitutional issue arising under Article I, Section 5 and
“superseded the rules specifying that the Senate is a continuing body” as well as the existing cloture
rule. He moved that if a majority voted in favor of his motion to end debate on the motion to
proceed to the consideration of Senate Resolution 4, the chair would immediately move that
question (i.e., the question on the motion to consider, not on the actual adoption of the resolution)
(Congressional Record, February 20, 1975, p. 3835). Majority Leader Mike Mansfield (D~MT)
raised a point of order against Pearson’s motion. However, Mansfield’s point of order was subject to
a tabling motion that would have precluded debate, and if the tabling motion was approved, it would
have indirectly established a precedent for majority cloture. Vice President Nelson Rockefeller
submitted Pearson’s motion and Mansfield’s point of order to the Senate for decision, which had the
effect of empowering the Senate to invoke cloture on Senate Resolution 4 by a majority vote. After
some debate, the Senate voted to table Mansfield’s point of order against Pearson’s motion, 51-42.
This was arguably the first instance in the chamber’s history in which a majority of the Senate voted
to establish a precedent that would enable cloture by majority vote, although at the time senators
disagreed about the impact of the vote on Senate procedure. Nevertheless, the vote did not translate
immediately into a victory for the reformers. Senator James B. Allen (D-AL) raised a point of order
that Pearson’s motion was complex and therefore, under Senate rules, should be divided into parts
for debate and voting. The vice president ruled that the motion was divisible, and then Allen
proceeded to filibuster the separate parts (“Reformers Lose Chance to Modify Filibuster,”
Congressional Quarterly Weekly Report, February 22, 1975, p. 412). No appeal or vote took place
on this ruling,

Several days later, a compromise was reached that would require three-fifths of the chamber to
invoke cloture, rather than three-fifths of those present and voting as was originally proposed. Two-

7
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thirds of the chamber would still be necessary to invoke cloture on a proposal to change the rules.
An essential part of the solution to the impasse involved a reversal of the February 20 vote to table
Mansfield’s point of order, thereby eliminating the precedent that had presumably been established
for majority cloture. The Senate voted to reconsider the tabling motion on February 26 by a vote of
53-38, rejected the motion itself 40-51, and then sustained the point of order by a 53-43 vote
(“Senate Close to Accord on Filibuster Change,” Congressional Quarterly Weekly Report, March 8,
1975, p. 502). The opponents of the original proposal forced its supporters to follow the existing
procedures under Rule XXII and invoke cloture by a two-thirds vote on the compromise proposal,
which they did on a set of two votes with identical 73-21 tallies. The opponents of cloture reform
clearly thought it important to attempt to prevent a precedent for majority cloture from remaining on
the books. Reform supporters—who were divided on the question of majority cloture itself (as
opposed to three-fifths cloture}—thought it better to accept this compromise than to attempt to
defeat Allen’s filibuster by pushing for ever-more restrictive precedents. Some reformers denied that
the February 20 precedent for majority cloture had been reversed, implying that they might employ
this tactic in future reform efforts. The compromise was adopted as part of the Senate rules by a vote
of 56-27 on March 7.°

The period 1917-1975 was book-ended by landmark reforms regarding filibusters. Although
there were numerous attempts to reform the cloture rule after it was established in 1917, it was not
until 1975 that reformers finally succeeded in reducing the size of the majority formally required to
end debate. Toward the end of this period, reformers repeatedly challenged existing supermajority
provisions in the Senate rules. Several attempts were made to alter precedents regarding the
continuing nature of the Senate and the constitutionality of Rule XXII, but except for the precedent
established and then reversed in 1975, floor majorities were not willing to embrace such an
approach. The major reforms to the cloture rule in 1949 and 1975 followed a similar pattern:
proponents of reform sought rulings from the chair to circumvent existing supermajority
requirements, the opponents of reform signaled their intensity on the issue by filibustering but
eventually relented when a compromise was reached that strengthened the cloture rule but fell short
of majority cloture.

The Tracking System

Any discussion of institutional changes relevant for the filibuster should include mention of the
tracking system devised and implemented by Senators Mike Mansfield and Robert Byrd (D-WV) in
the early 1970s. This system allows for obstructed bills to be placed on a separate legislative “track”
for later consideration, enabling the Senate to move relatively quickly and smoothly to other matters

6 See Wawro and Schickler 2006, 266-268; Koger and Noel 2009; Gilmour 1995 for more detail. Although it did
not involve a direct amendment to Rule XXII, the Budget and Impoundment Control Act of 1974 has relevance for the
history of the filibuster and cloture rule reforms, since the Act afforded filibuster protection to budget ineasures that
other kinds of measures do not enjoy. In particular, debate on budget measures is strictly limited and they are not subject
to the supermajority provisions of Rule XXII.
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(Binder and Smith 1997; Ornstein 2003). The advantage of this system is that it can reduce the
collateral damage of filibusters, and thereby lessen the negative externalities associated with
obstruction. But it also means that senators can filibuster an item without having to take and hold
the floor in the traditional manner, enabling them to engage in the so-called “silent filibuster”.

Some have attributed the dramatic rise in the use of filibusters to the adoption of the tracking
system. The argument here is that the tracking system, by enabling silent filibusters, has made
obstruction costless in the sense that senators no longer have to forgo other activities while
filibustering. But Wawro and Schickier (2006) argue that the tracking system is more of a symptom
than a cause of the increase in filibusters that began during the 1970s. The Senate’s agenda has
become so crowded and senators’ individual schedules have become so packed that it has become
impractical to fight filibusters as wars of attrition. The slightest delay can wreak such havoc that the
preferred strategy has become to build supermajority coalitions that have the ability to invoke
cloture in anticipation of filibusters, or pull items from consideration that are unable to attract
supermajority support.

Public Opinion on Filibusters and Cloture Reform

During the attempts to change the cloture rule in the 1940s—1960s, polis sought to gauge public
opinion regarding the filibuster and the Senate’s supermajority requirements. In surveys in 1947,
1949, 1950, 1963, and 1964, The Gallup Poll asked similar questions concemning knowledge of
filibusters and support for reducing the cloture threshold. Although opinions on the topic must be
interpreted with considerable caution given the potentially limited knowledge that survey
respondents have of Senate procedure, the surveys consistently indicated that more respondents
were in favor of reducing the cloture threshold to a simple majority than were in favor of keeping it
at a two-thirds supermajority. This contrasts with similar polls conducted in the first decade of the
21st century, which indicate that a majority favors maintaining supermajority cloture requirements
in the Senate (Wawro and Schickler 2010).

Conclusion

The preponderance of evidence indicates that the contemporary Senate has for all intents and
purposes become a supermajoritarian institution. That is, with rare exception, the Senate cannot act
unless supermajorities can be formed to invoke cloture and thereby bring business to a final up-or-
down vote. The seeds of the supermajority Senate were planted with the adoption of the cloture rule
in 1917. However, from 19171975, the Senate did not have the supermajoritarian character that is
has today. Neither the use of filibusters nor the use of the cloture rule was a part of the Senate’s day-
to-day functions. However, toward the end of this period, the stage was set for filibusters and
cloture votes to become routine in the Senate, marking a fundamental and profound change in the
operation of the institution.
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Figure 1: Time Series Plot of Filibusters, 27th-102nd Congress
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Defending the Filibuster

Robert B. Dove

Testimony before the Senate Committee on Rules and Administration

Introduction

I The recent headlines scream out: “Senate's Abuse of Filibuster Rule Threatens
Democracy”l, “A Dangerous Dysfunction”z, “Filibuster Abuse: Founding Fathers
Didn't Plan It This Way™’, “Filibuster, Gone Rogue: A Senate Rule That Cripples
Our Democracy”* and a Harvard Crimson op-ed cried, “Tyranny of the Minority”>,

The past year's Republican filibuster of the health reform proposals of President Obama
and the Congressional Democrats and the struggles to reach the 60-vote super-majority
necessary to overcome this tactic have moved the filibuster and associated Senate
parliamentary tactics to center stage. As has occurred from time to time in the Senate's
history, frustrated majorities and their constituencies, as well as observers in the academia,
the media, and the Congress itself, have demanded the elimination of “unlimited debate” in
the Senate.

It sometimes seems that one cannot explain or analyze the filibuster without mentioning
three figures-- two Jeffersons and a Washington. Nearly all descriptions of the practice
reference the probably apocryphal story of George Washington, explaining to Thomas
Jefferson, just back from France, that the Senate was included in the federal design to
serve the same function as the saucer into which he poured his hot coffee to cool.

1 Mercury News (San Jose, CA) editorial “Senate's Abuse of Filibuster Rule Threatens Democracy”
, January 28,2010

2 Paul Krugman, “A Dangerous Dysfunction”, New York Times op-ed, December 21, 2009

3 Patriot-News (Harrisburg, PA) editorial “Filibuster Abuse: Founding Fathers Didn't Plan It This
Way” , February 16, 2010

4 Star-Ledger (Newark, NJ) editorial ““Filibuster, Gone Rogue: A Senate Rule That Cripples Our
Democracy™ , January 10,2010

5 Ctay Dumas, Harvard Crimson (Cambridge, MA) op-ed “Tyranny of the Minority” , February 17,
2010
6 From its earliest known sources, the liquid is sometimes reported as tea., sometimes as coffee. According

to Sen. Robert Byrd, the story's first known appearance is in an 1871 letter from constitutional law professor Francis
Lieber to Ohio Representative and later President James A. Garfield. [Congressional Record, April 24, 2006].
According to the Jefferson Encyclopedia on the Monticello website: **...To date, no evidence has surfaced that such
a conversation actually took place. The earliest known appearance of this story is in Harper's New Monthly
Magazine in 1884 ... It was repeated by M.D. Coaway in his Omitted Chapters of History Disclosed in the Life and
Papers of Edmund Randolph, first published in 1888. Since then, the story has appeared many times in print, usuaily
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The Senate's smaller size, longer terms, and state-wide constituencies all predispose the
Senate to be a more moderate, measured body less impacted by the shifting winds of public
opinion. The filibuster, although not created by the framers themselves, grew out of the
independent precedents and procedures evident in the Senate from the outset, which
themselves grew out of the Constitutional design for the Senate. For example, the very first
Senate assured that its presiding officer (the Vice-President of the United States) would be a
weak one, in clear contrast to the powers of the presiding office of the House of
Representatives, the Speaker.

At least as often, when describing the filibuster and its history, commentators refer not to
Thomas Jefferson, but to Jefferson Smith, the fictional senator played by the great Jimmy
Stewart in his romantic portrayal of the filibuster in the 1939 film, “Mr. Smith Goes to
Washington” (Senate Majority Leader Alben Barkley called it "silly and stupid,” and
asserted that it made the Senate look like "a bunch of crooks.” According to the official
Senate website, “Years later, producer Frank Capra alleged that several senators had
actually tried to buy up the film to prevent its release.”’

Even the most renown academic examination of the filibuster, the widely acclaimed
landmark “Politics or Principle” written by Sarah Binder and Stephen Smith in 1997
,couldn’t get past the second sentence of Chapter One without invoking “Mr. Smith Goes to
Washington.”8 And, a mere six paragraphs later, Jefferson and Washington are cooling
their favored beverage.9 Even Sen. Tom Harkin, in February 2010, introducing S. Res. 416,
rules change aimed at squashing the filibuster, invoked Jimmy Stewart's character on the
Senate floor only seven paragraphs into his speech.m And, Washington and Jefferson,
sipping their coffee from the saucer popped up a few short minutes later,

Even gridlocked and perhaps dysfunctional, as it frequently is, failing to overcome the
extreme partisan political polarization which plagues it today, the Senate, nonetheless,
remains unique among the world's legislatures.

prefaced by the phrase, “the story goes..." or something similar. There is no definitive proof that this story is not true,
However, one possible indication that it is apocryphal is the fact that, to alt appearances, Jefferson was not against
the idea of a bicameral legislature. He wrote to the Marquis de Lafayette in 1789, "...for good legislation two houses
are necessary..." [http://wiki.monticelio.org/mediawiki/index.php/Senatorial_Saucer# note-2}

7 U.S. Senate Website

8 Politics Or Principle; Filibustering in the United States Senate, Sarah A. Binder & Steven S.
Smith, Brookings Institution Press, p. 1

9 Politics Or Principle: Filibustering in the United States Senate, Sarah A. Binder & Steven S.
Smith, Brookings Institution Press, p. 4

10 Senator Tom Harkin, Congressional Record, February 11, 2010, pg. 8571
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Famed 19" Century British Prime Minister William Ewart Gladstone is often cited by
those seeking to describe the nature of the U.S. Senate. He called the body “the most
remarkable of all the inventions of modern politics.”

The Senate, which represents not only the people of the United States, but it's fifty
sovereign states, is most clearly characterized by two features, the right of its members to
unlimited debate and the right to offer amendments practically without limit.

While few outside of the Senate itself would still label it the “world's greatest deliberative
body”, it remains a symbol of respect for the rights of the minority in a democratic system
of government. In the Senate, no minority can be silenced for long. The views of a
minority, even a minority of one, can be heard in the Senate, and can, at the very least,
have its legislative proposal raised and voted upon. Most importantly, the majority in the
Senate is not handed the “keys to the bulldozer”.

Carl Marcy, who then served as Sen. J. William Fullbright's Chief of Staff on the Senate
Foreign Relations Committee (he served in that post for 18 years), in a commentary written
for the republication in 1968 of Lindsay Rogers' 1926 classic “The American Senate”, put it
this way: “The institution of the Senate changes, and yet it remains the same. It is the
institution nearest to the pure democracy that was found in the town meetings of New
England. The Senate is on occasion exasperating, petty, or mean, but, on other occasions,
great. It is indeed the culminating institution in the democratic form of government which
Winston Churchill described as 'the worst form of government except all those other forms
that have been tried.! Members of the Senate cherish their rights and prerogatives. They
feel, as Gibbon wrote in the “History of the Decline and Fall of the Roman Empire”, that the
'principles of a free constitution are irrevocably lost when the legislative power is
nominated by the executive.”"!

In the Preface to “The American Senate”, Rogers argues the key link between the Senate's
super-majority requirements and the separation of powers: “The Senate is the only
American institution so organized and articulated as to exert any supervision over the
executive, and this function would be impossible were the rules to provide for closure
[cloture]...” He goes on: “My view then, shortly stated is this: The undemocratic, usurping
Senate is the indispensable check and balance in the American system, and only complete
freedom of debate permits it to play this role... Adopt closure [cloture] in the Senate, and
the character of the American government will be profoundly changed.”12

Now, let's remind ourselves where the right to unlimited debate-- the practice and the use
or abuse of that right which has come to be called “filibuster”comes from. Although this is
sometimes misunderstood or misstated, the right of unlimited debate in the Senate is not
contained in the Constitution, neither is any prescription for cloture, or the ending of
debate. The Constitution does, however, in Article I Section 5, state that, “Each house may

it The American Senate, Lindsay Rogers. Commentary by Carl Marcy, p. Ixxix

12 The American Senate, Lindsay Rogers.1926. Pp. viii-ix
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determine the rules of its proceedings...”

Senate Rule XIX states: “When a Senator desires to speak, he shall rise and address the
Presiding Officer, and shall not proceed until recognized, and the Presiding Officer shall
recognize the Senator who shall first address him. No Senator shall interrupt another
Senator in debate without his consent...”

This rule combined with the absence in the Senate rules of a “previous question motion”
(that is a motion to end debate and vote on the matter before the body in normal
parliamentary procedure) means that Senators have the right of unlimited debate.

Actually, the Senate's original rules did contain a motion for the previous question. The
1789 rules stated “The previous question being moved and seconded , the question for the
chair shall be: 'Shall the main question now be put?' and if the nays prevail, the main
question shall not be put‘.”13 The rule, seldom used, was eliminated in 1806, at the
suggestion of outgoing Senate President Aaron Burr."

From that point on the perceived “unlimited debate” of the Senate became a fact and along
with it the possibility of the use of that right for purposes of obstruction.

Walter Oleszek in his excellent book on procedure, “Congressional Procedures and the
Policy Process” quotes Sen. Orville Platt (R-CT) speaking on the Senate floor in 1893:
“There are just two ways under our rules by which a vote can be obtained. One is by
getting unanimous consent-- the consent of each senator-- to take a vote at a certain time.
Next comes what is sometimes known as the process of 'sitting it out', that is for the friends
of a bill to remain in continuous session until the ogpponents of it are so physically
exhausted that they can not struggle any longer.”"

In 1917, the Senate adopted Rule XXII which for the first time provided for a process
known as “cloture”. This process created a way in which debate in the Senate could be
brought to an end. The rule required a two-thirds vote to end debate. Each senator “post-
cloture” would be allowed to speak for up to one hour. Over the next 46 years, the Senate
managed to invoke cloture on only five occasions.

In 1975, as part of a compromise, the number of votes required to invoke cloture was
reduced from 2/3 of senators voting to 3/5 of all senators. This is the famed 60 vote super-
majority required to end debate in the current Senate. As part of the compromise,
however, the 2/3 threshold for ending debate was retained for changes in the Senate rules.
This difference very significantly raises the bar for changing rules in the Senate.

13 Senate Procedure and Practice, 2" edition. Martin B. Gold, pp. 48
14 “A Critique of the Senate Filibuster”, Roy Ulrich, Huffington Post, May 2, 2009
15 Sen. Orville Platt, Congressional Record, September 21, 1893, pg. 1636

16 U.S. Senate Website
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Majorities are frequently frustrated by the pace of the Senate and the difficulty of enacting
the majorities agenda. With that frustration sometimes comes a demand to destroy the
filibuster. The forces on the attack against the filibuster and in its defense have a way of
switching sides as the majority power shifts. That is not to say that there are not principled
adherents on both sides. However, just the recent examples of 2005-2006 when in the face
of Democratic filibusters of ten of President Bush’s federal circuit court nominees, most
Republicans were prepared to eliminate the filibuster in order to get their way and
confirm the nominations. Most Democrats opposed that effort and rose to defend the
filibuster. Fast-forward to 2009-2010 and a series of Republican filibusters against the
major elements of President Obama's legislative agenda. Now, the voices demanding an
end to filibusters are on the Democratic side of the aisle, and there are no takers among the
Republicans. They are defending the right to unlimited debate and amendment.

The filibuster has been used by both parties. Vice-President Joseph Biden, a long-time
member of the Senate, has observed, “''Most people would agree that the United States
Senate has never acted as consistently as they have to require a supermajority, that is 60
votes, to get anything done. That's a fundamental shift. I was there for 36 years. I don't
ever recall it being abused and used as much as it has now."" The question is whether the
solution to addressing that use or abuse is by tearing down 200 years of Senate history and
tradition and throwing the protections of the minority and the underlying principles of
checks and balances and separation of powers away in the process.

It has become the fashion in academia and the public media, as well, to view the filibuster
as strictly a tactic of obstruction and as an affront to the sacrosanct majority rule. Nearly
forgotten or simply dismissed is the role which extended debate has played in the
moderating role of the Senate as “saucer” intended by the framers in requiring minority
participation and the protection of the Senate's role as a counterweight to an otherwise
unchecked executive.

If the filibuster is swept away, what becomes of the Senate of the Founders, of Madison's
“necessary fence” against the danger of an overzealous majority in the nation?

Madison wrote in Federalist #51 (some think it was Hamilton) that “If men were angels, no
government would be necessary. If angels were to govern men, neither external nor internal
controls on government would be necessary. In framing a government which is to be
administered by men over men, the great difficulty lies in this: you must first enable the
government to control the governed; and in the next place oblige it to control itself. A
dependence on the people is no doubt a primary control on the government; but experience
has taught mankind the necessity of auxiliary precautions... »18

Detractors like Sen. Harkin will argue, as he did in the Senate on February 11, 2010,

17 Vice President Joseph Biden, Face the Nation, February 14, 2010

18 James Madison, Federalist #51. February 6, 1788
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“James Madison would be appalled by the current abuse of the filibuster to impose
minority rule. Proponents of the filibuster regularly quote the oft told story of George
Washington's description to Thomas Jefferson.” [There it is again.] “...At issueis a
fundamental principle of our democracy-- rule of the majority in a legislative body. As
Alexander Hamilton noted in the Federalist Papers, 'The fundamental maxim of
republican government... requires that the sense of the majority should prevail.”w

But, the founders established a series of Madison's “auxiliary precautions” as checks and
balances many of which do not strictly adhere to majority rule precepts. They feared
unfettered majorities. For example, the Connecticut Compromise, itself, set up a Senate
which disproportionately represents the smaller states without regard to “one man- one
vote ideals” and the electoral college created in the Constitution does not even assure that a
minority cannot elect the President of the United States as they did in 2000. (No matter
how Florida is counted, no one denies that Al Gore received more votes in the nation than
George Bush).

Lindsay Rogers in “The American Senate” expresses it well, “It is worthwhile stressing
these intentions of the framers, for one must understand clearly the nature of the system
they desired in order to appreciate the present-day importance of the Senate. This
importance is quite different from that contemplated by the architects of the Constitution,
but its results, nevertheless, from their arrangements to prevent 'an unjust combination of
the majority'.”™

Even for the nation's media, their attitudes about the filibuster tend to be situational, but in
our view the New York Times got it right in March 29, 2005 editorial oppoesing the so-called
“nuclear option” (in fairness, we'll later quote them in opposition to the filibuster):
“Senators need only to look at the House to see what politics looks like when the only law is
to win at any cost. The Senate, of all places, should be sensitive to the fact that this large

and diverse country has never believed in government by an unrestrained majority rule,”*!

19 Senator Tom Harkin, Congressional Record, February 11, 2010, pg. $571
20 The American Senate, Lindsay Rogers.1926. p. 16

21 New York Times editorial “Walking in the Opposition’s Shoes” , March 29, 2005
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STATEMENT ON FILIBUSTERS AND CLOTURE

HEARING BEFORE THE SENATE COMMITTEE ON RULES AND ADMINISTRATION
MARCH 25, 2010

STANLEY BACH

Mr. Chairman and Senators, | was pleased and a bit surprised by your invitation to
participate today in your hearing on filibusters and cloture in the Senate. For the record, |
joined the Congressional Research Service in 1976; when | retired in 2002, | had been
Senior Specialist in the Legislative Process for the preceding 14 years. In fairness, | must
add that, since retiring, | have not immersed myself in the daily details of congressional
life, certainly in comparison with how much they pre-occupied me before my retirement. |
am pieased to report, Mr. Chairman, that there is life after Congress.

Let me first congratulate you, Mr. Chairman, for having scheduled this hearing. |
needn’t belabor the critical importance of filibusters and cloture to the Senate. Their
importance is especially well understood by the Senators serving on this committee, so
many of whose members now have or have had party leadership responsibilities for
arranging the business of the Senate and bringing it to a timely resolution. Should there be
any doubt, however, all one needs to do is to take note of all the newspaper and magazine
articles that claim that some bill will require 60 votes for the Senate to pass it. That’s not
true, of course; it's merely a short-hand way of saying that it will require 60 votes for the
Senate to have an opportunity to pass the bill by a simple majority vote. Such claims,
however, do illustrate how what once was an unusual and extreme recourse to the right of
extended debate has now become a routine aspect of daily Senate life.

’'m sure that the members of this committee, and especially those who are
attorneys, will recall the famous statement of Justice Oliver Wendell Holmes in Northern
Securities Co. vs. United States, 193 U.S. 197 (1904), that “great cases, like hard cases,
make bad law.” Holmes went on to explain that “great cases are called great not by
reason of their real importance in shaping the law of the future, but because of some
accident of immediate overwhelming interest which appeals to the feelings and distorts
the judgment. These immediate interests exercise a kind of hydraulic pressure which
makes what previously was clear seem doubtful, and before which even well settied
principles of law will bend.”

There have been instances in which the Senate has changed its floor procedures in
the heat of the moment and without the benefit of prior consideration by this committee. |
have in mind, for example, what sometimes was called the “Hutchison precedent”
affecting opportunities to legislate on general appropriations bills, and the so-called “FedEx
precedent” affecting the matters that Senators could include in a conference report
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without exceeding the scope of the differences submitted to conference. In both cases, as
| recall, the Senate set these precedents by overturning rulings of the Chair on appeal. In
both cases, the Senate later vitiated the effect of the precedents to restore, more or less,
the status quo ante. And in both cases, | suspect, at least some of the Senators who voted
to establish those precedents probably did not have in mind the longer-term consequences
their decisions had for the Senate.

I understand that | can contribute best to the Committee’s deliberations by
providing some background and context on the history of the cloture rule and then on
recent trends, practices, and precedents relating to filibusters. | do not for a moment
believe that | have anything to say on these two subjects that is not already known to the
members of this Committee. Nonetheless, | hope | can offer some reminders of the
Senate’s history and current practices that may assist the Committee in its deliberations.

DEV ELOPMENT OF THE CLOTURE RULE

For more than a century, Mr. Chairman, the Senate operated without a cloture rule
or any other rule of general applicability by which Senators could vote to end a debate.

Drawing on the practices of the British Parliament and the Continental Congress,
the first rules that the Senate adopted, in 1789, did provide for a motion for the previous
question. However, this should not be understood to be the same motion that the House
uses regularly to end the debate on a measure and preciude further amendments to it.
Instead, as this Committee’s own Senate Cloture Print (S. Prt. 99-95; 99th Congress, 1st
Session) from 1985, puts it, the motion “was used to avoid discussion of a delicate subject
or one which might have injurious consequences” (p. 11). The effect of the Senate’s
previous question motion was to remove the pending measure from further floor
consideration at that time, not to bring it to a vote. In any event, the motion was used oniy
three times before it was dropped from the Standing Rules in 1806. (In this section of my
statement, | draw heavily on the Senate Cloture Print for facts, but not for interpretations.)

During the course of the 19t Century, there were occasional calls for the Senate to
adopt the previous question as we now know it. In 1841, Henry Clay made such a
proposal. Not surprisingly, John Calhoun opposed it strenuously, and nothing came of it. In
that year, the House first adopted its one-hour rule. Clay proposed the same for the Senate
but, again, unsuccessfully. Stephen Douglas also proposed that the Senate institute the
previous question motion in 1850, and other Senators made the same or related proposais
in the 1860s and 1870s. In 1883, the Committee on Rules, a forerunner of this
Committee, included the previous question as part of a general recodification of the
Senate’s rules, but the Senate struck that provision on the floor.

Certain motions were made non-debatable and, from time to time, debate limits
were imposed temporarily, as on debate in secret session during the Civil War and on
appropriations bills beginning in the 1870s. In 1870, the Senate agreed to its first rule for
imposing a five-minute limit on debate during the call of the Calendar in the Morning Hour
under Rule VIil (a procedure that the Senate no longer uses). Interestingly, the Senate
appears to have decided in 1868 that the motion to proceed no longer would be
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debatable. If so, that decision was relatively short-lived because, in 1881, the Senate
adopted an order imposing a 15 minute time limit for debating any motion to proceed that
was offered during the remainder of the session.

I recall encountering contentions that the right of unlimited debate was part of the
Founders’ conception of, or plan for, the Senate, and that it was understood to be an
integral part of the Senate’s procedures from the time it first met. This is by ho means
clear, however. Scholars have sought in vain for evidence to support such claims. In their
book on Politics or Principle? Filibustering in the United States Senate (Brookings
Institution Press, 1997), Sarah Binder and Steven Smith, two highly regarded students of
the Congress, examined these claims and concluded instead (at p. 20) that “what is known
about the framers’ views on legislative procedure suggests quite the opposite, namely, that
empowering a minority to veto the preferred policies of the majority would produce
undesirable legislative outcomes. Neither the framers nor the early senators expected that
filibusters would be invented for obstructive purposes or that more than a majority would
be needed for the passage of measures....”

Not having examined the historical record with equal care, | can’t endorse or
contradict their conclusion. However, they have made me skeptical of claims that
unlimited debate was woven into the intended fabric of the Senate. On the other hand, it
does not necessarily follow that, before the Civil War at least, most Senators did not think
of extended if not unlimited debate as a natural characteristic of the Senate. The
membership and the workload of the Senate then were much smaller, so the Senate could
afford to endure longer debates on bills that everyone recognized to be of true national
importance. Aithough, as | have mentioned, there were some proposals to amend the
Senate’s rules to limit debate, | suspect that there were many long debates that were not
then thought to be filibusters, even though that is what we would be very likely to call
debates of the same length today.

When | was a boy, | learned about the Hayne-Webster debates, not the Hayne or
Webster filibusters. Yet Senators such as Webster sometimes would give speeches that
lasted for hours on end and then would be resumed on the following day. Think back if you
will to legislation such as the Missouri Compromise of 1820 and the Kansas-Nebraska Act
of 1854. Can anyone doubt that bills of comparable importance would be filibustered in
the contemporary Senate? In his Disquisition on Government, John Calhoun propounded a
theory of concurrent majorities to defend the proposition that no legislation detrimental to
slavery should be imposed on the Southern states. But | don’t recall that a pillar of his
position was the right of Senators to filibuster by debate. Instead, it may be that most
Senators, most of the time, simply accepted long debates as being part of the Senate’s
way of doing business.

Whatever the truth of the matter, during the closing years of the 19t Century,
Senators became more concerned about the use of procedural tactics to delay or prevent
the final disposition of matters, especially by what we now would call filibusters, so they
began to agitate for rules changes to prevent filibusters or mitigate their effects. in 1890,
Senator Aldrich made what probably was the first proposal for a cloture rule, and other
Senators followed suit in 1893. All their proposals were for imposing cloture by simple
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majority vote. The Senate did not adopt any of these proposals. in fact, Aldrich’s 1890
resolution may have been the first proposal to check filibusters that succumbed to a
filibuster.

In 1915, the Committee on Rules reported a resolution for cloture by a vote of two-
thirds of the Senators present and voting. It was much the same proposal that the Senate
adopted two years later, following the famous, or infamous, and successful filibuster on
the Armed Ship Bill that led President Wilson to call on the Senate to amend its rules. The
effect of the 1947 cloture rule was restricted in that it applied only to the pending
measure; cloture could not be invoked on nominations or on motions to proceed to
legislation. However, the exact form of the new rule probably made little difference
because, as | shall document later in my statement, the Senate did not attempt to invoke it
very often at all during the next four or five decades.

The 1917 rule remained unchanged until 1949, when it was amended to permit
cloture to be invoked on a pending motion or other matter, not only on a pending measure.
The effect was to make it possible the Senate to invoke cloture on nominations as well as
on motions to proceed. However, cloture was not permitted on propositions to change the
Senate’s rules, including, of course, the cloture rule. At the same time, the majority
needed to invoke cloture was raised from two-thirds of the Senators present and voting to
two-thirds of the entire Senate. Ten years later, the iatter change in Rule XXl was revoked
while, for the first time, cloture was permitted on amendments to the Senate’s rules. (The
Senate also added what is now paragraph 2 of Rule V, which states that “[t]he rules of the
Senate shall continue from one Congress to the next Congress unless they are changed as
provided in these rules.”)

Then, beginning in 1975, came the series of three amendments to the cloture rule
with which Senators and contemporary observers of the Senate are most likely to be
familiar.

First, in 1975, the majority required for invoking cloture was changed from two-
thirds of the Senators present and voting to three-fifths of the Senators duly chosen and
sworn. This change has made it easier to invoke cloture by reducing the required majority
from a maximum of 67 (assuming all Senators vote and there are no vacancies in the
Senate) to a minimum of 60 (again assuming there are no Senate vacancies). Under the
revised rule, if a Senator fails to vote on a cloture motion, that has the same effect as if the
Senator votes against cloture. As part of the compromise that allowed the Senate to make
this change in Rule XXIi, the previous requirement - two-thirds of the Senators present and
voting - was retained for “any measure or motion to amend the Senate rules.” The
purpose and effect was to ensure that Senators would not find it easier to invoke cloture
on proposais to amend Rule XXII in order to make it still easier to invoke cloture in the
future. (it is worth noting that, as | understand it, the two-thirds requirement applies only
to formal amendments to the Senate’s standing rules, and not to either free-standing
Senate resolutions or to hills and other resolutions that include one or more provisions that
qualify as rule-making provisions.)
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Second, in 1979, the rule was amended primarily to impose a one-hundred hour
cap on post-cloture consideration of the measure or matter on which cioture had been
invoked. Before and since, Ruie XXil has stated that, under cloture, no Senator may speak
for more than one hour on the measure or matter being considered. That one-hour limit
applied to debate but not to time consumed by other proceedings, especially quorum calis
and rolicall votes and the time required to read amendments. Thereafter, Senators took
increasing advantage of this distinction between “debate” and “consideration” to engage in
what became known as post-cloture filibusters. The 1979 rules change was desighed to
control post-cloture delay by imposing the one-hundred hour limitation on all post-cloture
proceedings.

Then third, in 1986, at the same time the Senate authorized television coverage of
its floor sessions, the cap on post-cloture consideration was reduced from one hundred to
thirty hours. What | remember most vividly about that change in Rule XXil, Mr. Chairman,
was how little debate there was on it and how little controversy it engendered - especially
in comparison with the intense controversy that arose in 1975, both over the merits of
amending the cloture rule and over the strategy advanced for securing a vote on the
proposed amendments. | suppose that, by 1986, Senators who envisioned themselves
participating in filibusters concluded that thirty hours of time for post-cloture consideration
was sufficient for their needs. As it was amended in 1986 and as it presently stands, Rule
XXH is internally contradictory in that it allows a maximum of one hour per Senator for
debate under cloture, but it also provides for a maximum of only thirty hours for post-
cloture consideration, including debate, for ail Senators. However, the Senate has been
able to live comfortably with this inconsistency because the Senate has not often
consumed all the time available under the post-cloture cap on consideration, whether it
was the original one hundred hours or the current limit of thirty hours. (in fact, 1 don’t
believe that the fuil 30 hours had ever been consumed by the time | retired from CRS in
2002. I'm advised that it has happened on occasion since then.)

From time to time since 1986, there have been calis for making further change in
Rule XXII, either directly or indirectly. What was most important was what the Senate did
not do in 2003, in response to majority frustration at the difficulties it was experiencing in
securing Senate floor votes to confirm some of the President’s judicial nominations. What
became known as the “nuclear option” was a strategy to change the Senate’s established
precedents regarding debate on nominations by creating a new precedent that would have
precluded or foreshortened future filibusters on judicial confirmations. Whatever the
merits of the claims and counter-claims may have been, wiser heads prevailed, and the
Senate avoided opening the door to making other changes in the Senate’s procedures
effectively by simple majority vote and without having to invoke Rule XXIl.

CHANGES IN SENATE PRACTICE AND PRECEDENT

The changes in Rule XXlI that I’'ve summarized were of obvious importance. But of
equal or even greater importance, | believe, have been several changes in the Senate’s
practices and precedents. In fact, it becomes difficult to know whether changes in practice
provoked the changes in the rule and precedents, or whether the changes in Ruie XXil and
the precedents for interpreting and applying it in turn created incentives for subsequent
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changes in practice. | believe there has been a strong interactive effect in which changing
practices have stimulated changes in the rule and in Senate precedents which in turn have
stimulated additional changes in practices, and so on.

Filibusters once were matters of considerable drama, not only because of their
relative rarity, but because they sometimes involved round-the-clock sessions, with media
reports of Senators sleeping on cots near the Chamber and tempers becoming ragged as
day turned into night and, worse yet, night turned back into day. Although “Mr. Smith
Comes to Washington” is hardly an accurate depiction of the Senate in session, certainly
some of the civil rights filibusters of the 1960s were very different from the much more
routinized and much {ess inconvenient filibusters of today.

One reason for that change was the development of the practice of scheduling the
Senate’s business along several tracks. No longer did the filibuster on one bill necessarily
delay Senate action on everything else. Instead, the Senate typically has agreed, explicitly
or implicitly, in recent decades to limit the effect of a filibuster to the measure or matter in
question, while allowing other, less contentious business to be conducted during other
times of the day or week. That development made filibustering less demanding on all
Senators. That was the good news. The bad news was that the same development may
have made Senators more willing to filibuster because doing so demanded less of their
time and energy, imposed fewer demands on their colleagues, and interfered less with the
ability of the Senate to conduct other business.

In this context, let me touch in passing on calls for the Senate to revert to the good
old days (or the bad old days, depending on your point of view), and for the leadership to
keep the Senate in session around the clock in order to exhaust filibustering Senators.
Suffice it to say that the burden falls on a bill's supporters to make a quorum; otherwise,
its opponents need only suggest the absence of a quorum and either force 51 or more of
the bill's supporters to drag themselves to the floor at 3:00 a.m., or whenever the quorum
call take place, or force the Senate to adjourn until the time already fixed for its next
sitting.

In short, it's probably fair to say that the Senate’s more accommodative scheduling
practices have made it easier for the body to cope with the rising number of filibusters and
filibuster threats, while at the same time reducing the costs incurred by Senators engaging
in the filibusters or threatening them. With more legislation to consider than the floor
schedule can easily accommodate, there is a natural tendency for the majority party
leadership to give priority to bills that will impose limited and more or less predictable
demands on the Senate’s time. Reasonable as that practice may be, it also seems likely
that it has increased the potency of filibuster threats. And, of course, these threats can
take the form of holds, which | believe are likely to persist in one form or another,
regardless of whatever formal procedural requirements or barriers the Senate tries to
impose on them.

Many observers believe that it was no coincidence that the years following the 1975
change in Rule XXll - the amendment that reduced the requirement for cloture {(in most
cases) from two-thirds of the Senators present and voting to three-fifths of the Senators
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duly chosen and sworn - also withessed a larger number of post-cloture filibusters.
Senators more often adopted tactics such as demanding that long amendments be read
and insisting on rollcall votes and frequent quorum calls in order to extend the length of
time that a measure or matter remained before the Senate even after the Senate had
invoked cloture on it. It certainly is reasonable to infer that Senators who opposed making
it easier to invoke cloture reacted to the 1975 rules change by taking advantage of tactics
that made the cloture procedure less effective in bringing measures or matters to final
votes on the Senate floor.

The 1979 rules change that imposed the one-hundred hour cap on post-cloture
consideration was ah obvious response to the effectiveness of post-cloture filibustering.
The Committee also will bear in mind the precedents that the Senate had set two years
earlier, during a highly contentious filibuster of a naturai gas deregulation bill. During the
course of that filibuster, the Senate set a series of precedents that limited the
effectiveness of post-cloture filibusters by increasing the powers and discretion of the
Presiding Officer when the Senate is proceeding under cloture. Perhaps the most
important of these decisions required the Presiding Officer to take the initiative under
cloture to rule out of order, or even decline to entertain, amendments that were out of
order onh their face — for example, amendments that were hon-germane or dilatory -
without Senators first having made point of orders to that effect from the fioor. The
Presiding Officer also was empowered to rule other matters out of order as dilatory. It has
rarely, if ever, been necessary since then for a Presiding Officer to invoke such precedents,
but they did — and do — limit the ways in which Senators can consume valuable time after
the Senate has voted for cloture.

Perhaps another reaction to reducing the majority required for cloture and limiting
oppotrtunities for post-cloture delay was an increase in filibusters on motions to proceed, a
subject to which I'll return. As the Committee fully understands, Senators can, under most
circumstances, filibuster the motion to proceed to the consideration of a bill, and it may be
necessary to invoke the cloture procedure with respect to that motion, even before the
Senate actually takes up the bill which then is subject to a second and separate filibuster.
And even more recently, of course, we have seen a new inclination to filibuster, or threaten
to filibuster, what previously had been the once-routine motions required for the Senate to
send a bill to conference with the House.

FREQUENCY OF FILIBUSTERS AND CLOTURE VOTES

The most important trend and change in practice has been the recent marked
increases in the number of cloture motions filed and the number of cloture votes. That
having been said, | should immediately emphasize that data on cloture motions and votes
are, at best, an imprecise surrogate for data on the numbers of filibusters.

There is no objective standard to identify a filibuster. In that sense, a filibuster is
somewhat like pornography; we may have trouble setting out criteria for making a positive
identification, but we think we know one when we see one. How much debate has to take
place before we are justified in concluding that a filibuster is taking place or has taken
place? For the Senate to devote a week to debating a major tax bill would seem both
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reasonable and responsible. For the Senate to devote as much time to debating a bili to
re-name a Federal office building would strike most of us as satisfactory evidence of a
filibuster.

Certainly the number of cloture votes in a Congress is not equal to the humber of
filibusters. One reason is that devices such as holds, which are implicit threats to filibuster,
cannot give rise to cloture motions because a motion or measure has to be under
consideration by the Senate before cloture can be filed, and the very purpose and effect of
a successful hold is to prevent the matter in question from being called up or made subject
to a motion to proceed. Yet, as every Senator here today knows so well, the threat of a
filibuster can be every bit as effective as a filibuster itself in affecting the Senate’s floor
agenda and inducing substantive changes in legislation. This makes it impossible to do
more than guesstimate the impact of filibustering on the Senate. So much of that impact
takes the form of adjustments and accommodations that floor leaders, committee
chairmen, and other Senators make when confronted with the threat or the fear of a
filibuster that has not yet taken place and that may never take place.

Another and equally obvious and serious problem for the student of the Senate is
that there has not been one cloture motion for each filibuster. Some filibusters have not
provoked a single cloture motion; other filibusters have been the subject of multiple cloture
votes. Some cloture motions have been filed before there was any real evidence that a
filibuster was in progress or on the Senate’s doorstep. There even have been cases in
which cloture has been filed primarily in the hope of triggering the germaneness
requirement on amendments that applies under cloture, and not for the purpose of limiting
further debate. Yet even with these reservations, the frequency of cloture motions and
cloture votes is the best and really the only surrogate for the frequency of filibusters,
however defective a surrogate it may be.

So the Committee may be interested in the following decade-by-decade data that
Richard Beth, my friend and former colleague at CRS, has made available to me to include
in this statement:

Number of Cloture Motions
Filed Agreed to

67th-71st Congresses, 1921-1931 11 3
72nd.76th Congresses, 1931-1940 4 0
77th-81st Congresses, 1941-1950 12 2
82nd.86th Congresses, 1951-1960 2 0
87th-91st Congresses, 1961-1970 28 4
92nd.96th Congresses, 1971-1980 166 43
97th-101st Congresses, 1981-1990 207 54
102nd-106t Congresses, 1991-2000 358 92
107th-111th Congress (1%t sess.), 2001-2009 435 175

These data speak for themselves, loudly and eloquently. Nonetheless, allow me to belabor
the obvious.
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According to this Committee’s own invaluable print on the Senate Cloture Rule, the
first cloture vote, and the first time cloture was invoked, occurred in 1919, two years after
the cloture rule first was adopted. Interestingly enough, that first vote concerned the
Treaty of Versailles, an item of executive business. During the next four decades - in the
1920s, 1930s, 1940s, and 1950s - Senators filed a combined total of 29 cloture motions,
considerably less than one each year on average. During the same period, there were only
22 cloture votes. By contrast, during the 1960s, there were roughly as many cloture
motions (28) and votes (26) as during the previous four decades combined. All but a
handful of those votes in the 1960s dealt with civil rights legislation; one of the few
exceptions was an unsuccessful attempt to invoke cloture on the nomination of Associate
Justice Abe Fortas to become Chief Justice.

Then the numbers of cioture motions exploded so dramatically that the change has
to be described as qualitative, not merely quantitative. The number of cloture motions
almost sextupled during the 1970s compared with the 1960s. That number increased
again in the 1980s, and then jumped once more, this time by more than 170 percent,
between the 1980s and the 1990s. Compare, for example, the 96" Congress of 1979-
1980 and the 110t Congress of 2007-2008, both of which conciuded in presidential
elections. The 96t Congress witnessed 33 cloture motions filed, of which 10 were agreed
to; in the 110t Congress, 145 motions were filed, of which the Senate agreed to 61.
During the latter Congress, the Senate approved almost twice as many cloture motions as
had even been filed during the earlier Congress.

In light of these data, | do not see how we can fail to conclude that the Senate is a
different place today than it was when William White wrote of the Senate as the “Citadel”
and when Lyndon Johnson as Majority Leader doled out the “Johnson treatment.” At one
time, filibusters generaily were reserved for matters of obvious national importance, and
cloture motions usually were filed only after an extended period of debate already had
taken place. During the 1960s, filibusters attracted national attention, not only because of
the importance of the issues involved, but also because filibusters were fairly unusual
happenings. Today, by stark contrast, filibusters and cloture votes have become almost a
routine part of the Senate’s floor procedures. in the Senate today, filibusters and cloture
motions have become almost trivialized.

Furthermore, we also have witnhessed cloture motions being filed sooner than in
decades past. There even have been instances in which a cloture motion has been filed as
soon as the Standing Rules permitted—that is, immediately after the measure or matter in
question was laid before the Senate for consideration. The argument in defense of that
practice is that, in each such instance, there was no doubt that a filibuster was about to
begin, so there was no point in having the Senate devote hours or days to demonstrating
that fact before testing the will of the Senate by a cloture vote. Not surprisingly, on the
other hand, opponents of such cloture motions have disclaimed any intention to filibuster
and have asked how other Senators possibly could know their intentions before debate
even began.
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As | mentioned earlier, | recall that there have been instances (though | cannot cite
specific examples today) in which cloture was filed not primarily to end debate, but largely
in order to impose a germaneness requirement on amendments. In fact, most Senators
on this Committee will be aware of proposals to allow the Senate to impose a
germaneness requirement by, | believe, a three-fifths vote without also imposing the
debate limitations under cloture, to apply either to any bill or only to general appropriations
bills.

in addition to looking at trends in the numbers of cloture motions filed and the
number of times cloture has been invoked, we aiso can ask a related question: how many
distinct items of Senate business have involved one or more cloture votes? An item of
business is a bill, resolution, treaty, or nomination. The same item of business may give
rise to cioture motions on, for example, a motion to proceed, an amendment, the vote on
final passage, a conference report, or other procedural actions. So following is a decade-
by-decade breakdown, also compiled by Dr. Beth of CRS, of the humber of items of
business that resulted in one more cloture motions being filed:

Items of Legislative and Executive
Business Provoking One or More
Cloture Motions

67th-71st Congresses, 1921-1931 9
72rd.76th Congresses, 1931-1940 3
77th-81st Congresses, 1941-1950 11
82nd.86th Congresses, 1951-1960 2
87th-91st Congresses, 1961-1970 16
92rd-96th Congresses, 1971-1980 67
97t.101st Congresses, 1981-1990 91
102nd-106% Congresses, 1991-2000 174
107th-111th Congress (15t sess.), 2001-2009 223

Again we see a sharp increase from the 1960s to the 1970s, and then still further
increases during the three decades that have followed. Of the almost 600 items of
business that elicited one or more cloture motions between 1921 and 2009, almost
exactly two-thirds of them arose since 1991. While it remains untrue that it requires 60
votes to get anything done in the Senate, it is becoming less and less untrue. And, perhaps
ironically, | understand that, in an innovation that largely post-dates my time on Capitol
Hill, the Senate sometimes has transformed this short-hand mischaracterization into the
truth by entering into unanimous consent agreements requiring 60 votes for the Senate to
take certain actions that otherwise would have required only a simple majority. In other
words, in these cases, the Senate has accepted the vote threshold required to invoke
cloture without all the other procedures, requirements, and prohibitions that come with the
cloture procedure.

Notwithstanding the limitations of using data on cloture motions and votes to
measure the frequency of filibusters, the data | have presented above document a
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remarkable change in how the Senate has done its business—or perhaps more to the point,
in the lengths to which the Senate has had to go as it has attempted to do its business.

Finally, Mr. Chairman, let me comment briefly on motions to proceed. As | already
have reminded the Committee, these motions have not always been subject to cloture
motions. Furthermore, even after it became possible to invoke cloture on a motion to
proceed, it rarely was necessary to do so. That has been changing. Majority Leaders of
both parties have had to rely more on motions to proceed, which Senators have been
increasingly willing to filibuster, or make credible threats to filibuster, because it has
become more difficult to bring up major bills by unanimous consent. In turn, this
combination of developments has increased the importance of holds and led to efforts to
reform, regulate, or end the practice.

Dr. Beth has provided me with data on cloture motions filed on motions to proceed
for the 13 Congresses beginning with the 98t (1983-1984) and carrying through the end
of the 110t (2007-2008). During 24 of those 26 years, cloture motions were filed each
year on an average of about eight motions to proceed each year. Is that a lot or a little?
Well, during the last of the 13 Congresses, the 110, the same average jumped to more
than 30 per year. As investment advisors always are quick to point out, past performance
is no guarantee of future results. Even so, if this recent development is an indication of
what the future holds, it would seem to raise legitimate questions about why any Senator
would wish to take on the burden of the Majority Leadership!

CONCLUDING OBSERVATIONS

Bicameralism as we know it in the United States tends to slow down the legislative
process. The rules of the Senate tend to slow it down even more by preventing the majority
party from working its will at a time of its choosing. In that sense, it might be said that
filibustering makes the Senate, and the Congress, less efficient than it otherwise might be.
But that argument is too simple because it equates efficiency with speed, and it's the
easiest thing in the world to make mistakes quickly. No, a legislative body that produces
policy decisions that have been developed and scrutinized with care, and that attempt to
reflect the varied and sometimes complex preferences and interests of our society, is more
likely to merit being called efficient.

I think there’s a lot to be said for a bicameral legislature in which somewhat
different decision-making rules are associated with each house. The House of
Representatives is unquestionably a majority-rule institution. Especially in this period of
high intra-party agreement and high inter-party polarization, the majority party usually can
work its will (although it's not always easy, as this week’s heath care reform votes attest).
The result can be that there’s not much need for the majority to compromise with the
minority, and not much incentive for the minority to work with the majority if the
alternative is an effective campaign issue that the minority hopes it can use to become the
new majority.

Why do Senators filibuster? If their purpose and intent is to exercise a minority
veto, then defending recent practice becomes, in my view, an uphili climb. If, on the other
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hand, the objective of filibustering, or threatening to filibuster, is to give the majority an
incentive to take better account of policy interests and preferences that otherwise would
be insufficiently reflected in new legislation, then filibustering becomes much easier for
me to justify. So as the members of this Committee ask themselves whether the Senate
needs to change its rules or practices, | think a useful starting point is to ask whether the
usual purpose of filibusters is more balanced legislation or no legislation at all.

Thank you, Mr. Chairman, for affording me this opportunity to testify today. | will be
pleased to contribute to the Committee’s work in whatever ways | can.
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Submitted for the Record

Senator Lamar Alexander

(Senator Reid’s Book)
SEWEN

THE NUCLEAR OPTION

PEACEABLE AND PRODUCTIVE are not two words [ would use
to describe Washingron in 2005.

I just couldn't believe that Bil Frist was going to do this.

The storm had been gathering all year, and word from conserva-
tive columnists and in conservative circles was that Senator Frist of
Tennessee, who was the Majority Leader, had decided to pursue a
rules change that would kill the filibuster for judicial nominations.
And once you opened that Pandora’s box, it was just a mateer of time
before a Senate leader who couldn't get his way on something moved
to eliminate the filibuster for regular business as well. And that, sim-
ply put, would be the end of the United States Senate.

It is the genius of the founders that they conceived the Senate as
a solution to the small state/big state problem. And central to that
solution was the protection of the rights of the minority. A filibuster
is the minority’s way of not allowing the majority to shut off debate,
and without robust debate, the Senate is crippled. Such a move would

transform the body into an institution that looked just like the House
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of Representatives, where everything passes with a simple majority
And it would tamper dangerously with the Senate’s advise-and-
consent function as enshrined in the Constitution. If even the most
controversial nominee could simply be rubber-stamped by a simple
majority, advise-and-consent would be gurted. Trent Lott of Missi-
ssippi knew what he was talking about when he coined a name for
what they were doing: the nuclear option.

And that was their point. They knew— Lott knew--if they trifled
with the basic framework of the Senate like that, it would be nuclear.
They knew that it would be a very radical thing to do. They knew that
it would shut the Senate down. United States senators can be a self-
regarding bunch sometimes, and I include myself in that descrip-
tion, but there will come a time when we will all be gone, and the
institutions that we now serve will be run by men and women not yet
living, and those institutions will either function well because we've
taken care with them, or they will be in disarray and someone else’s
problem to solve. Well, because the Republicans couldn’t get their
way getting some radical judges confirmed to the federal bench, they
were threatening to change the Senate so fundamentally that it
would never be the same again. In a fit of partisan fury, they were try-
ing to blow up the Senate. Senate rules can only be changed by a
two-thirds vote of the Senate, or sixty-seven senators. The
Republicans were going to do it illegally with a simple majority, or
fifty-one. Vice President Cheney was prepared to overrule the Senate
parliamentarian. Future generations be damned.

Given that the filibuster is a perfectly reasonable tool to effect
compromise, we had been resorting to the filibuster on a few judges.

And that’s just the way it was. For 230 years, the U.S. Senate had been

known as the world’s greatest deliberative body—not always effi-.

cient, but ultimately effective.
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There had once been a time when the White House would con-
sult with home-state senators, of either party, before sending pro-
spective judges to the Senate for confirmation. If either senator had
a serious reservation about the nominee, the nomination wouldn’t go
forward. The process was called “blue slips.” The slips were sent to
individual senators. If the slips didn't come back, there was a prob-
lem. The Bush White House ignored the blue-slip tradition, among
many other traditions, and showed little deference to home-
state serators. :

We realized that if they were not going to adhere to our blue slips
or entertain any advice from us, then they were trying to subvert the
minority’s ability to perform its advise-and-consent function under
the Constitution. It was clear that Bush and Karl Rove were going
to try to load all the courts—especially the circuit courts of appeals,
because you can’t count on Supreme Court vacancies. And most of
the decisions are made by circuit courts anyway, so it could be said
that they are the most important judicial nominees of all.

We Democrats made a decision that since the White House was
ignoring the Constitutional role of the Senate, then we were going
to have to delay some of the more extreme nominees. Be cautious and
look closely was the byword. One rule we tried to follow was that if
all Democrats on the Judiciary Commitree voted no on a nominee,
then we would say, “Slow down.” '

The Republicans immediately complained that they had never
filibustered Clinton’s judges, a claim that simply wasn’t true. Frist
himself had participated in the filibuster of the nomination of Judge
Richard Paez, which at the time had been pending in the Senate for
four years. When Senator Schumer had called him on it on the
Senate floor, Frist had stammered to try to find a way to explain how

their use of the filibuster was legitimate and ours wasn’t. And more-’
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over, it was a disingenuous claim. The reason the Republicans
didn’t deploy the filibuster that often when Clinton was President is
that they had a majority in the Senate, and they had simply refused
to report more than sixty of President Clinton’s judicial nominees
out of committee, saving them the trouble of a filibuster. In any case,
the U.S. Senate had never reached a crisis point like this before.

In the early part of 2005, I hadn’t wanted to believe it was
true, and felt confident that we could certainly avoid it. We make

, deals in the Senate, we compromise. Itis essential to the enterprise.
I was determined to deal in good faith, and in a fair and open-
minded way. “Whart I would like to do is say there is no nuclear op-
tion in this Congress,” I said on the floor one day, “and then move
forward.” Give us a chance to show that we're going to deal with
these nominees in good faith and in the ordinary course. And if you
don’t think we are fair, you can always come back next Congress and
try to invoke the nuclear option. Because it would take a miracle for
us to retake the Senate next year.

Did I regret saying this? No. Because at the time I believed it, and
so did everyone else.

And in any case, we had confirmed 204, or 9 percent, of Bush’s
judicial nominations. It was almost inconceivable to me that the
Republicans would debilitate the Senate over seven judges. But the
President’s man, Karl Rove, was declaring that nothing short of 100
percent confirmation rate would be acceptable to the White House,
as if it were his prerogative to simply eliminate the checks-and-

balances function of the Senate. Meanwhile, we were at war, gas .
prices were spiking, and we were doing nothing about failing pen-

sions, failing schools, and a debt-riven economy. Where was our sense

of priorities?

I had been pressing Majority Leader Bill Frist in direct talks
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for a compromise—one in which Democrats prevented the con-
firmation of some objectionable judges and confirmed some that
we didn’t want to confirm, all in the interest of the long-term sur-
vival of the Senate. But I had been getting nowhere. Those talks
had essentially ceased by the end of February. And then Senator
Frist began advertising that he was aggressively rounding up votes
to change the Senate rules, and Republican senators, some quite
prominent, began to announce publicly that they supported the
idea. Pete Domenici of New Mexico. Thad Cochran of Mississippi.
Ted Stevens of Alaska. Orrin Hatch of Utah. I was so disappointed
that they were willing to throw the Senate overboard to side with a
man who, it was clear, was becoming one of the worst Presidents in
our history. President Bush tried at any cost to increase the power of
the executive branch, and had only disdain for the legislative branch.
Throughout his first term, he basically ignored Congress, and could
count on getting anything he wanted from the Republicans. But from
senators who had been around for a while and had a sense of obliga-
tion to the institution, I found this capitulation stunningly short-
sighted. It was clear to me that Frist wanted this confrontation, no
matter the consequences.

And as the weeks and months passed, it dawned on me that Frist’s
intransigence was owed in no small part to the fact that he was run-
ning for President. Ending the filibuster so that extremist judges
could be confirmed with ease had become a rallying cry for the
Republican base, especially the religious right. In fact, Senator Frist
would be the featured act at “Justice Sunday,” a raucous meeting at a

church in Louisville on the last Sunday in April that was billed as a

ally to “Stop the Filibuster Against People of Faith.”

This implied, of course, that the filibuster itself was somehow

anti- Christian. I found this critique, which was becoming common
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in those circles, to be very strange, to say the least. Democratic op-
position to a few of President Bush'’s nominees had nothing whatso-
ever to do with their private religious beliefs. Bur that did not stop
James Dobson of Focus on the Family of accusing me of “judicial
tyranny to people of faith.”

“The future of democracy and ordered liberty actually depends on
the outcome of this struggle,” Dobson declared from the pulpit at
Justice Sunday.

So the battle lines were drawn.

All the while, very quietly, a small group of senators had begun to
talk about ways to avert the looming disaster.

' Earlier in the year, Lamar Alexander, the Republican junior sen-
ator from Tennessee, had gone to the floor and given a speech that
hadn’t gotten much notice in which he had proposed a solution. Since
under Senate rules a supermajority of sixty votes is required to end
a filibuster, and the makeup of the Senate stood at fifty-five in the
Republican caucus and forty-five in the Democratic, Alexander had
suggested that if six Republicans would pledge not to vote to change
Senate rules and six Democrats would pledge to never filibuster ju-
dicial nominees, then we could dodge this bullet. This would come
to be known as "the Alexander solution.”

Of course, this was an imperfect solution--if the minority, be it
Democratic or Republican, pledged to never use the filibuster, then
you were de facto killing the filibuster anyway and may as well change
the rules. But Alexander’s thinking was in the right direction. In fact,

I had begun talking quietly to Republican senators one by one, can--

vassing to see if I could get to the magic number six as well, should
Frist press a vote to change the rules. If he wanted to go that way,
maybe we could win the vote outright, without having to forge &

grand compromise.
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I knew we had Lincoln Chafee of Rhode Island. So there was
one. I thought we had the two Mainers, Olympia Snowe and Susan
Collins. I thought we had a good shot at Mike DeWine of Ohio. We
had a shot at Arlen Specter of Pennsylvania. Maybe Chuck Hagel of
Nebraska. I knew we had a good shot at John Warner of Virginia.
Warner, a former Marine and secretary of the Navy, was a man of
high character. When Oliver North ran as a Republican against
Senator Chuck Robb in 1994, Warner crossed party lines to cam-
paign all over Virginia against North. I also felt that Bob Bennett of
Utah would, at the end of the day, vote with us.

But these counts are very fluid and completely unreliable. It
would be hard to get and keep six. We were preparing ourselves for
a vote, but a vote would carry great risk.

As it turned out, Alexander’s chief of staff was roommates with
the chief of staff of the freshman Democratic senator from Arkansas,
Mark Pryor. Pryor, whose father before him had served three terms
in the Senate, had been worrying over a way to solve this thing. His
chief of staff, a graveﬂy voiced guy from Smackover, Arkansas, named
Bob Russell, got a copy of Alexander’s speech from his roommate and
gave it to Pryor. Alexander’s idea of a bipartisan coalition got Pryor
thinking, and he sought out the Tennessean and began a quiet con-
versation about it.

At the same time, Ben Nelson of Nebraska, one of the more con-
servative Democrats in the Senate, began having a similar conversa-
tion with Trent Lott. At some point they became aware of each
other’s efforts, and one day in late March, Pryor approached Nelson
on the floor to compare notes.

Lott and Alexander would quickly drop out of any discussions.
Such negotiations without Bill Frist’s knowledge proved too awk-
ward, particularly for Alexander, who was a fellow Tennessean. And
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even though there was antipathy between Lott and Frist over the
leadership shake-up in 2002, Lott backed away as well.

But others were eager to talk.

Knowing what was at stake, John McCain and i.indsey Graham
began meeting sub rosa with Pryor and Nelson. They would go to a
new office each time, so as not to arouse suspicion. These four would
form the nucleus of what would become the Gang of Fourteen, the
group of seven Republicans and seven Democrats who would even-
tually bring the Senate back from the brink. Starting early on in their
negotiations, Pryor and Nelson came to brief me on their talks, and
I gave my quiet sanction to the enterprise. Senator Joe Lieberman
came to me and said that he was going to drop cut of the talks. I said,
“Joe, stay, we might be able to get it done. It’s a gamble. But stay and
try to work something out.”

Each meeting would be dedicated to some aspect of the problem,
and there was a lot of back and forth about what would be the spe-
cific terminology that could trigger a filibuster. Someone, probabljr
Pryor, suggested “extraordinary circumstances,” and that’s what the
group would eventually settle on. What that meant is that to fili-
buster a judicial nominee, you'd have to have an articulable reason.
And a good reason, not just fluff. Slowly, they were joined by others.
Ben Nelson approached Robert Byrd to ask if he would join the ef-

fort. No one cares more about the Senate than Byrd, and he agreed,
anything to preserve the rules. John Warner was the same way, and -

it may have been Warner's presence in the negotiations that would

serve as the biggest rebuke to Frist. Ultimately, seven Republican

senators would step away from their leader, in an unmistakable com-

ment on his recklessness.

Meanwhile, the drumbeat for the nuclear option was intensifying ;

in ‘Washington, and was beginning to crowd out all else. James-;
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Dobson said that the faithful were in their foxholes, with bullets
whizzing overhead. In mid-March, Frist had promised to offer a
compromise of some sort. A month later, nothing, In mid-April, I
was with the President at a White House breakfast and took the op-
portunity to talk with him about it. “This nuclear option is very bad
for the country, Mr. President,” I said. “You shouldn’t do this.”

Bush protested his innocence. “I'm not involved in it at all,” he
said. “Not my deal.” It may not have been the President’s deal, but it
was Karl Rove’s deal.

A couple of days later, Dick Cheney spoke for the White House
when he announced that the nuclear option was the way to go,
and that he'd be honored to break a tie vote in the Senate when it
was time to change the rules. The President had misled me and
the Senate.

And that was the second time I called George Bush a liar.

The first time was over the nuclear waste repository located at
Yucca Mountain, in my home state of Nevada. [ have su&cessﬁlﬂy op-
posed this facility with every fiber in me since I got to Washington,
as it proposes to unsafely encase tons of radicactive waste in a geo-
logical feature that is too close to the water table, crossed by fault
lines, unstable, and unsound. And Yucca Mountain posed a grave
danger to the whole country, given that the waste—70,000 tons of
the most poisonous substance known to man—would have to be
transported over rail and road to the site from all over America, past
our homes, schools, and churches. Not a good idea. President Bush
committed to the people of Nevada that he was similarly opposed to
Yucca Mountain, and would only allow it based on sound science.
Within a few months of his election, and with a hundred scientific
;mdies awaiting completion, Bush reversed himself When one lies,
{gne is a liar. 1 called him a liar then, and with his obvious duplicity
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on the nuclear option revealed by the Vice President’s pronounce-
ment, I called the President a liar again.

I then met again with Mark Pryor and Ben Nelson. I knew that
they were trying to close a deal with the Gang of Fourteen. I was
afraid to tell them to stop, and afraid to go forward, But I patted
them on the back and off they went.

* “Make a deal” I told them.

BY TH1S TIME, Bill Frist had been in the Senate for a decade. An
affable man and a brilliant heart-Jung transplant surgeon, he had
been two years into his second term when Majority Leader Trent
Lott had heralded Senator Strom Thurmond on his one hundredth
birthday in early December 2002 by saying that if Thurmond’s
segregationist campaign for the presidency in 1948 had been suc-
cessful, “we wouldn't have all these problems today” The uproar over
Lott’s comments had wounded the Majority Leader, and just before
Christmas the White House had in effect ordered that Frist would
replace Lott and become the new Majority Leader, the first time in
Senate history that the President had chosen a Senate party leader.

As Majority Leader, Frist had almost no legislative experience, -

and always seemed to me to be a little off balance and unsure of him-

self. For someone who came from a career at which he was consum-
mate, this must have been frustrating When I became Minority
Leader after the 2004 election, I obviously got to watch Frist from .

a closer vantage point. My sense of his slight discomfort in the role *!

only deepened. In negotiations, he sometimes would not be able to

commit to a position until he went back to check with his caucus, a5 -

if he was unsure of his own authority. Now, anyone in a leadership

position who must constantly balance the interests of several dozet
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powerful people, as well as the interests of the country, can under-
stand the challenges of such a balancing act. And to a certain extent,
1 was in sympathy with Frist. But my sympathy had limits. Whart
Frist was doing in driving the nuclear-option train was extremely
reckless, and betrayed no concern for the long-term welfare of the
institution. There are senators who are institutionalists and there
are senators who are not. Frist was not. He might not mind, or fully
grasp, the damage that he was about to do just to gain short-term ad-
vantage. I reminded him: We are in the minority at the moment,
but we won't always be. You will regret this if you do it.

By this time, the Senate was a swirl of activity. More senators
were taking to the floor to declare themselves in support of the nu-
clear option or issue stern denunciations. Senator Byrd gave a very
dramatic speech excoriating Frist for closely aligning his drive to the
nuclear option with the religious right’s drive to pack the judiciary.
And he insisted that Frist remain on the floor to hear it. “My wife and
I will soon be married, the Lord willing, in about sixteen or seven-
teen more days, sixty-eight years,” Byrd said. “We were both put
under the water in that old churchyard pool under the apple orchard
in West. Virginia, the old Missionary Baptist Church there. Both
Erma and T went under the water. So I speak as a born-again
Christian. You hear that term thrown around. 1 have nevér made a
‘};"ig ‘VV‘hOOé)'dE'dO about being a born-again Christian, but I speak as
a born-again Christian.

i "Hear me, all you evangelicals out there! Hear me!”
Byrd was in his eighth term in the Senate, and before that had
erved three terms in the House. He has been in Congress about 25

ercent of the time we have been a country. So his testimony carried
great power,

Negotiations among the Gang of Fourteen continued feverishly.
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Not even a panicked Capitol evacuation in early May could stop
them. An unidentified plane had violated the airspace over Washing-
ton, and the Capitol had to be cleared in a hurry, but McCain, Pryor,
and Nelson continued talking nonetheless.

Joe Lieberman of Connecticut came to me again, concerned.
Talks had gotten down to specific judges, and the group was trying
to hammer out a number that would be acceptable to confirm.
Senator Lieberman was worried that our side might have been giv-
ing away too much, and that in his view the group was in danger of
hatching a deal that would beunacceptable to Democrats. He wanted
to drop out. I told him again that he couldn’t. The future of the
country could well depend on his participation,

“Joe, I need you there,” I told him. “Help protect us.”

ONCE THE EXISTENCE of the Gang of Fourteen became known,
once a ferocious scrutiny became trained on them, the group started
to feel an even more determined sense of mission. They realized that
they were doing something crucial, and loyalty to party became less
important than loyalty to the Senate and to the country; at least for
a little while. : l
And until the day that a deal was struck, the Republican leader’s
office boasted that no such deal was possible. o
As if to underscore this point, and see his game of chicken
through to the end, Frist actually scheduled a vote to change Rulé ¥
XXIT of the Standing Rules of the Senate for May 24.
The Democratic senators came to see me and told me that they ./

had completed a deal to stop the nuclear option. They had dorie it
I told Pryor, Nelson, and Salazar, “Let’s hope it works.” It did. And
on the evening of May 23, 2005, the brave Gang of Fourteen, patri-
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ots all— Pryor of Arkansas, McCain of Arizona, Nelson of Nebraska,
Graham of South Carolina, Salazar of Colorado, Warner of Virginia,
Inouye of Hawaii, Snowe of Maine, Lieberman of Connecticut,
Collins of Maine, Landrieu of Louisiana, DeWine of Ohio, Byrd of
West Virginia, and Chafee of Rhode Island—signed a Memoran-
dum of Understanding, in which they allowed for the consideration
of three of the disputed judges, and tabled a couple more. Personally
I found these judges unacceptable, but such is compromise. The deal
that was struck was very similar to that which I had proposed to Bill
Frist months before. o

As Frist and I were just about to discuss the Gang of Fourteen
deal before hordes of gathered press, Susan McCue, my chief of staff,
pulled me aside and said, “Stop smiling so much. Don't gloat.”

I didn’t gloat, but I was indeed smiling. I couldn’t help it.

IT HAD BEEN an eventful year as we headed into the summer of
2005. The August recess was going to be a welcome break, and I
wanted to go home. I needed to see Searchlight, the desert, the
mountains.

. One night during the recess, Landra and I had had dinner in
Boulder City and then drove back home, about thirty-five minutes.
I wanted to catch a baseball game and I couldn’t get the TV to work
tight, which happens frequently in Searchlight. I reached for some-
thing on the night table, and the next thing I knew I was on the
éﬂ_oor. Landra came running to see what had happened. The pillows
from the bed had softened my landing, and I was okay. But Landra
Was asking a lot of questions. As I climbed back into bed, she brought
me an aspirin and some water. “I'm fine, nothing hurts,” I said.

" “Just take it,” she insisted. “An aspirin can’t hurt you.”

VerDate Nov 24 2008  14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00101 Fmt6601 Sfmt6601 C:\DOCS\62210.TXT SHAUN PsN: DPROCT

Insert offset folio 429 here 62210.429



VerDate Nov 24 2008

92

208 | THE GooD FIGHT

I heard her making telephone calls in the next room, so 1 got out
of bed. “Who are you calling at this hour?” I asked.

“Dr. Anwar wants you to come see him tonight.”

I talked to Javaid Anwar, alongtime friend. I told him I was fine,
and that I'd come see him in the morning. I heard a knock on
the back door, and welcomed the Searchlight volunteer ambulance
service. I assured them I was just fine and thanked them for com-
ing, and told them I wasn’t going anywhere. I was back in bed when
there came another visitor, Brian McGinty, the head of my Capitol
police detail, “How are you doing, Senator?” he asked. “Your wife’s a
little worried about you, and she thinks you should see the doctor
tonight.” I talked to two of my sons, Rory and Key, who had been
called by Officer McGinty. My boys said they were coming to
Searchlight.

“No,” I said, relenting. “T'll just come up to Vegas.” .

Landra had outmaneuvered me and, reluctantly, I drove to town
at 11:30 that night, where I would meet my two devoted friends,
Tkram Khan and Javaid Anwar, Dr. Khan is a prominent surgeon
and a member of the board of governors of the United States mili-
tary medical schools, and Dr, Anwar is a well-known internist. We'd
all been close friends for thirty years.

‘What I experienced is called a transient ischemic atrack, or more -
colloquially, a “warning stroke,” the doctors told me. It's a fleeting -
phenomenon, lasting just a few seconds, and it has no lasting effects.
“Don’t worry about it, sometimes these things just happen,” the -
Sunrise Hospital neurologist said. But back in Washingron, Admiral
John Eisold, the Capital physician, told me that to be safe I had
better go see one of the foremost neurologists in the world, a doc-
tor by the name of Thomas DeGraba. This was his area of spccial‘t}‘f-
Dr. DeGraba ran me through a battery of cognitive drills to test mY ;
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memory, giving me a list of words or telling me astory and asking me
to repeat everything back to him. He said, “T don’t think things just
happen. This had to happen for some reason. I'm going to try to find
what it is.” He put a heart monitor on me for twenty-four hours—
nothing unusual. So he decided to put the monitor on for two weeks,
and instructed me that if anything “feels funny” around my heart, I
was to push a little button on the monitor and this would be trans-
mitted to a facility in Maryland, which would record what was going
on with my heart. After a couple of days, I did feel a few funny
sensations—no pain, more that my heartbeat just jumped alittle bit.
Dr. DeGraba called me the next day and said, T told you it was some-
thing that caused your problem. Things don’t just happen. Once in
awhile, you have an arrhythmic heartbeat, where the beat is irregu-
lar” He said anytime that happens, it tends to pool blood at one of
the lower parts of the heart, and when you pool blood, it tends to clot,
“It just threw a small clot up into your brain,” he said. He prescribed

me some medicine to take care of it.

THE EXCITEMENT WAS OVER, and it was time to get back
towork.

. Justbefore Congress would reconvene after Labor Day, a disas-
ter that many had predicted for decades befell New Orleans. The cat-
?éStrophjc Hurricane Katrina leveled a staggering swath of the Gulf
%ggast, killing more than a thousand in Louisiana and swamping the
Blg Easy, making the city uninhabitable in many areas and causing its
‘population to have to disperse far and wide.

- As images of misery spread around the world from New Orleans,
¢ federal response was sluggish and incompetent in the extreme.
Many of us never thought we would live to see the day when tens
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of thousands of our fellow citizens would be left for nearly a week to
tend for themselves without food, without water, and stranded on
rooftops. But there it was. Undet President Clinton, FEMA had
been a well-oiled machine. And now this.

Katrina would come to be a defining moment for an administra-
tion so hidebound by ideology and so hardwired to distrust the role
of government that it didn’t understand what its job was in the face
of catastrophe. It was also a moment of tragic clarity for the Ameri-
can people on the competence of their government.

As former House Speaker Newt Gingrich said at the time, “If we
can’t respond faster than this to an event we saw coming across the
Gulf for days, then why do we think we're prepared to respond to a
nuclear or biological attack?”

Of the disaster, President Bush would later say, “1 wasn’t satisfied
with the federal response,” as if the federal response were someone

else’s responsibility.

THAT FALL, a matter of some urgency for Democrats was getting
to the bottom of the failure of our intelligence agencies in the run-
up to the Iraq War. We simply had to learn how what we thought had

been the case in Irag had been so wrong. Qur future security de-

pended on our ability to learn from our mistakes.

The White House did not share our desire to learn what had
happened and why, nor did its Republican enablers in the Congress.

They were stonewalling us because they knew—as some of us were /.

beginning to think—that the war was based on trumped-up evidence.

But it was simply objective fact that our intelligence agencies
and the executive branch had given Congress information that was
not true. Saddam Hussein did not have weapons of mass destruction,
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or the capability to deploy them against American citizens. He cer-
tainly did not have the capacity to produce nuclear weaporns, and we
clearly know he had no connection to the horrific events of Septem-
ber 11, 2001

Whether you support or oppose the war in Iraq, like or dislike
Fresident Bush, believe we should stay in Iraq indefinitely or pull out
our troops right now; it was clear we needed to get to the bottom of
our intelligence failures in the lead up to the war with Traq, so that
we might not repeat them in the future. This was not about placing
blame or having heads roll, it was about ensuring that our most im-
portant policy decisions were based on hard facts. We cannot win the
war on terrorism fighting blind. We must make sure that the defi-
ciencies in our intelligence-gathering systems are corrected before we
are forced to make any other decisions that might needlessly cost
American lives and dollars.

The cost of bad intelligence is high. For more than two years,
Jay Rockefeller of West Virginia, the top Democrat on the Intel-
ligence Committee, had pressed the committee chairman, Pat
Roberts of Kansas, to investigate the misuse of intelligence in ad-
vance of the war. An investigation had commenced but had not
\(Eeen completed. It was past time—long past time—for the so-
called Phase 11 intelligence investigation to be completed. At each
turn, promises were made and never fulfilled. These broken pledges
Slmply reflected a lack of desire to do any oversight on the Bush ad-
mMinistration, period.

It was extremely disheartening to me that the Senate had abdi-
ated its Constitutional responsibility to perform oversight on the
xecutive branch. No matter which party controls the White House,
our federal government depends on the sunlight of oversight to ward

ff the corruption that unchecked pawer fosters. The founding fa-

il
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thers were very wise to give Congress this check on the executive
branch. But the Republican Congress was asleep at the switch.
Senator Rockefeller had grown increasingly frustrated by the in-
transigence of the Republicans. By the middle of October, he was fed
up. I went to Jay and asked him what I could do to help. The
American people deserved answers from their government, and this
Congress was not going to provide them. That much was plain.
Rockefeller called me a few nights later and said, “I don't care what
you do, but do something. This is a stall coming directly from the
Vice President. Roberts takes his orders from Cheney every day”
The announcement that Special Prosecutor Patrick Fitzgerald
would file charges against Vice President Cheney's Chief of Staff
Scooter Libby for obstruction of justice in the Valerie Plame affair
was the last straw. Scooter Libby was the first sitting White House
staff member to be indicted in 130 years. These were serious charges,
and the Libby indictment provided a window into how the admin-
istration manufactured and manipulated intelligence in order to sell
the war in Iraq and attempred to destroy those who dared to chal-

lenge its actions.

We now know that within hours of the terrorist artacks on 9/11,

senior Bush administration officials recognized that these attacks
could be used as a pretext to invade Iraq, which had been a long-

established goal of neoconservatives within the administration. In the +~
months and years that followed the terrorist attacks, George Bush’s
cronies engaged in a pattern of manipulation of the facts and r:':r_rif
bution against anyone who got in their way, as they made the case for

attacking Iraq.

Playing upon the understandable fears of Americans after Sep- §

tember 11, the White House raised the specter that, left unchecked,

Saddam Hussein could soon attack America with nuclear weapons.
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Obviously their nuclear claims were wholly inaccurate. Claims
about Saddam’s nuclear capabilities were false from the start, and
were known to be false well before the invasion. The invasion of Irag
was the worst foreign policy blunder in our nation’s history, but those
falsehoods were even more troubling.

This sad story was repeated when the same people attempted to
make a case linking Saddam to al Qaeda. Vice President Cheney
told the American people, “We know he’s out trying once again to
produce nuclear weapons and we know he has a long-standing rela-
tionship with various terrorist groups, including the al Qaeda or-
ganization.” Once again, this assertion was completely false and is
discredited by the public record.

There was another pattern of behavior from the White House
that I found abhorrent. Time and again it had attacked and dis-
credited anyone who dared to raise questions about its preferred
course.

For example, when Army Chief of Staff General Eric Shinseki
said that several hundred thousand troops would be needed in Iraq,
his military career came to an end. When the director of the National
Economic Council, Larry Lindsey, suggested before the invasion that
j;he cost of this war would approach $200 billion, his career in the ad-
‘ministration came to an end (we are now at $800 billion and count-
Lng) ‘When the UN chief weapons inspector, Hans Blix, challenged
= pciusions about Saddam’s WMD capabilities, the administration

puﬂed out his inspectors. When Nobel Prize winner and Inter-

mational Atomic Energy Agency head Mohamed ElBaradei raised
tﬁtiiestions about the White House’s claims of Saddam’s nuclear ca-
: bilities, the administration attempted to discredit him and remove
1 from his post. When ambassador Joe Wilson stated in a New York
mes op-ed that there was no attempt by Saddam to acquire ura-

freahs
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nium from Niger, the administration, led by the Vice President,
launched a vicious and coordinated campaign to demean and dis-
credit him, going so far as to expose the fact that his wife worked as
a covert CIA agent.

All the while, there was no Congressional oversight from the
Republican Congress whatsoever. And we still had not gotten key
questions answered: How did the Bush administration assemble its
case for war against Irag> Who did Bush administration officials lis-
ten to and whom did they ignore? How did senior administration of-
ficials manipulate or manufacture intelligence presented to the
Congress and the American people? What was the role of the White
House Iraq Group or WHIG, a group of senior White House offi-
cials tasked with marketing the war and taking down its critics?

It was time the Senate did its job and demanded answers.

On the evening of October 31, Dick Durbin of Illinois, Chuck
Schumer of New York, and Debbie Stabenow of Michigan were in
my office, and we were talking over the situation, when we decided
to consider the dramatic step of taking the Senate into closed session
to force the issue. Invoking Rule XXI is seldom done, and almost
never without consulting the other side first. But in this case, if Bill
Frist knew thatwe planned to {orce the majority to answer for its re-
fusal to investigate disastrous prewar intelligence, he'd easily be able

to prevent us from doing it. It was nighttime, and most of my staff

had already left, but we reached Martin Paone in his car on the way |

home. Marty is the longtime secretary for the Democrats in the

Senate, and is encyclopedic about rules and floor strategy. Having

never invoked Rule XXI before, I asked him how it was done.
Simple, he said. Make a motion and get a second, and the presidiﬂgif
officer is required to clear the gallery and close the session. Mﬂft}i;f
cautioned that the greatest consideration should be how it might af
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fect my relationship with Bill Frist. Frist, he said, would be likely to
regard it as a breach of etiquette.

Maybe. But Bill Frist had threatened the nﬁclear option. And held
gone to South Dakota and campaigned against Tom Daschle. And
then he had bragged about it afterward. Now those were breaches of
etiquette. And it was just a fact that Frist and his caucus were niore
determined to cover for the administration than seek the truth about
the needless war in Iraq.

We would invoke Rule XX1. The oversight process in the Senate
would no longer be hijacked by the administration. The Ameri-
can people would get answers they deserved on why we got into
the war in Iraq. It would take unprecedented action, but it had to
be done. ‘

The next morning, I spoke to the members of the Democratic
leadership team. These days most political moments are choreo-
graphed events, planned and scripted, with people on each side of the
aisle knowing exactly what the other is going to do. For this to work,
it couldn’t be one of those moments. So on the morning of
‘November 1, only a handful of senators and staff knew what the day
would bring,

I went about the day normally, including having lunch with the
Democratic caucus. As much as it pained me, I simply could not tell
lthem what I was about to do. When lunch ended, I stepped onto the
Senatu floor and began my speech on the failure of the Senate to in-
vestxgate President Bush's and Vice President Cheney’s intelligence
fadures During the speech, I noticed the press gallery and staff sec-
Uons filling out. Obviously, word was spreadmg that something was

g to the floor, clubtermg in the back of the chamber.
i Jon Kyl of Arizona tried to get the floor. “Would the senator
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yield”” he asked, over and over. I ignored him, and continued
my speech.

Finally, the speech reached its culmination when I pounded my

hand on the podium and said, “I demand on behalf of the American
people that we understand why these investigations are not being
conducted, and in accordance with Rule XXI, I now move the Senate
go into closed session.”
* Dick Durbin sprang to his feet and seconded the motion. And
with that, the sergeant at arms cleared the chamber. I knew the
punch had Ianded. The results of the action speak for themselves. In
the closed session, the Senate agreed that the Intelligence Committee
would complete the Phase I1 investigation as soon as possible. Demo-
crats had freed the committee, and a vital process that had been
stalled for months was suddenly begun again.

Republicans were incredibly angry, Frist especially.

While the closed session was proceeding, Frist, steam coming out
his ears, talked to the press outside. “About ten minutes ago or so, the
Unired States Senate has been hijacked by the Democratic leader-
ship!” he announced. Never, he said, have I been slapped in the face
with such an affront to the leadership of this grand institution!”

Huh. Now he was concerned with the grand institution? After -
what he had tried to do with the nuclear option?

When we struck our deal to restart the investigation and the -
Senate resumed regular session, someone told me of Frist’s com- ;;
ment. And to be perfectly honest, the fact that he had taken this per-
sonally bothered me some. This had nothing to do with Bill Frist
This was abour the Senate’s Constitutional obligations. The more I

considered this comment, the more irksome I found it to be.
As I'spoke to the press, a reporter asked me about what Frist had

said. I paused before answering,
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“It’s a slap in the face to the American people that this investiga-
tion has been stymied.”

My anger began to rise, and I was in danger of giving back to Frist
what he had given to me, when Chuck Schumer lightly touched me
on the back. I stopped, and addressed my fellow senators in the lead-
ership. “Do you, my colleagues, want to say anything?” I asked.

“You said it all,” Schumer answered.

IT HAD BEEN a bitterly divisive year, and 2006 wouldn’t be any
better. As the midterm election came into focus, it became clear that
this would not be a run-of-the-mill election, one in which you want
your side to win “just because.” This was an election to begin the
rollback of the gross excesses of the administration of George W.
Bush. This was an election to do nothing less than restore our

Constitutional balance of powers.
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U.S. SENATE COMMITTEE ON RULES & ADMINISTRATION
For the hearing entitled
EXAMINING THE FILIBUSTER: HISTORY OF THE FILIBUSTER 1789-2008
April 22,2010

Mr. Chairman and members of the subcommittee:
Over the last decade, it has become increasingly evident that Senate procedures have been
used to prevent substantive decision-making rather than to promote deliberation and debate,
as intended. Recently, this troubling trend has reached a breaking point — we are now
dealing with a difference in degree that has become a difference in kind. We applaud the

decision of this committee to explore this issue and to contemplate appropriate reform.’

Today, witnesses will discuss the filibuster’s history. You will learn that our country’s
Framers intended that majority voting be used to conduct regular Senate business.”

! The Brennan Center for Tustice at NYU School of Law is 2 nonpartisan law and policy institute that
focuses on fundamental issues of democracy and justice. Mimi Marziani is counsel and Katz Fellow at the
Brennan Center. Diana Lee is a researcher at the Center and special assistant to the Center’s executive
director.

? After witnessing frequent gridlock iu the Continental Congress due to the nuiuerous supermajoritarian
requiremnents imposed by the Articles of Confederation, the Framers decided that a supermajority vote was
appropriate only in seven, extraordinary situations — which they specifically listed in the Constitution. The
Constitution also specifies that a simple majority “shall constitute a Quorum to do Business.” Article I,
Section 3, Clause 4 provides further support. That clause, which states that the Vice President “shall have
no Vote, unless [the Senate] be equally divided.” necessarily assumes majority voting rules. The Federalist
Papers also iflustrate the Framers’ commitment to majoritarianism. See Catherine Fisk & Erwin
Chemerinsky, The Filibuster, 29 STAN, L. Rev, 181, 239-241 (1997); SARAH BINDER & STEVEN SMITH,
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Witnesses will explain that the Senate has a variety of structural features meant to facilitate
deliberation — such as its smaller size, longer terms, older members, and egalitarian

structure.” An absolute right to unlimited debate, by contrast, is not patt of the
constitutional design.*

Witnesses will also describe the Senate’s devolution into an increasingly partisan institution
with a decreasing commitment to comity.” This change in culture, coupled with scarce floor
time, has created incentives to filibuster — most Senators, especially those in the minority
party, now calculate that the benefits of filibustering far outweigh its costs.” Predictably, the
use of tilibusters spiked. 1n the 110th Congress, for instance, 70 percent of major legislation
was affected by filibuster.” In the modern Senate, for the first time in history, filibusters are
so much the norm that a supermajority vote of 60 is assumed necessary.’

Finally, you will learn of the centuries-old fight to curb abusive dilatory tactics through

reform of the Senate’s Rules.” Witnesses will explain that scholars, Senators, and several
Vice-Presidents have long argued that the Senate Rules — by expressly imposing the rules
upon future Senates, including the requirement of a two-thirds vote to amend the rules —
unconstitutionally binds each new Congress.”® This, in effect, impropetly entrenches the

PoLITICS OR PRINCIPLE? FILIBUSTERING IN THE UNITED STATES SENATE 30-33 (1997); see alse THE
FEDERALIST NoO. 22, at 119-121 & No. 75, at 4135-417 (Alexander Hamilton) (Barnes & Noble Ed., 2006);
THE FEDERALIST NO. 58, at 326-237 (James Madison) (Barnes & Noble Ed., 2006).

3 U.S. Constitution, Art. 1, Sec. 3; STEVEN SMITH & GERALD GAaMM, The Dynamics of Party Government in
Congress, in CONGRESS RECONSIDERED 144-145 (8th Ed. 2008).

f See BINDER & SMITH, supra n, 2, at 29-39.

? See BARBARA SINCLAIR, The New World of U.S. Senators, in CONGRESS RECONSIDERED 2-5 (9th Ed.
2009).

© See SINCLAIR, supra n. 5, at 6-8; see also BINDER & SMITH, supra n. 1, at 15-19.

7 SINCLARR, supra 1. 5, at Table 1-2,

® Historically, policy-makers assumed that 51 votes would be enough to pass cven the most contentious
Icgislation. For instance, in a December 8, 1964 memo concerning the Medicare bill, Mike Manatos wrote
to Lyndon Johnson’s cainpaign director “...if all our supporters are present and voting, we would win by a
vote of 55 to 45.” Memorandum by Mike Manatos to Larry O’Brien (Dec. 8, 1964), available at
http://voices.washingtonpost.com/ezra-klein/obriencropped.jpg. Franklin Roosevelt’s notorious attempt to
pack the Supreme Court provides another example. Then-U.S. Attoruey General Homer Cumnmings voiced
publically that the administration’s position was “promising” wheu he learned of 53 supportive votes. See
JEFF SHESOL, SUPREME POWER 300 (2010). By contrast, a receut New York Times article reported, “[tjo get
the 60 votes needed to pass their bill, Democrats scrapped the idea of a government-run public insurance
plan.” Robert Pear, Negotiating to 60 Votes, Compromise by Compromise, NY. TIMES, Dec. 20, 2009,

® See Martin Gold & Dimple Gupta, The Constitutional Option to Change Senate Rules and Procedures: A
Majoritarian Means to Overcome the Filibuster, 28 Harv. L. & PUB. PoL’Y 205, 217-60 (2004); see also
Fisk & Chemerinsky, supra n. 2, at 209-213.

19 See Gold & Gupta, supra n. 9, at 217-60; Fisk & Chemerinsky, supra u. 2, at 246-52; Aaron-Andrew
Brubl, Burying the 'Continuing Body' Theory of the Senate, lowa L. REv. (forthcoming) (mmanuscript at 29-
32), available at hitp://ssm.com/abstract=1427456; see also Senator Tom Udall, Speech on the Senate
Floor (Jan. 23, 2010), available at

http://tomudall.senate.gov/files/documents/Speeches/The ConstitutionalOption.pdf: Senator Orrin Hatch,
Crisis Mode: A Fair and Constitutional Option to Beat the Filibuster Game, NAT'LREV., Jan. 12, 2005,
available af http://old nationalreview .com/comment/hatch200501120729.asp.
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supermajority vote now required by Senate Rule XXII to evoke cloture and force a
substantive vote.

While it 1s important to understand the filibuster’s complicated history, it is imperative to
recall the larger picture of what is at stake. The current system — dictated by the constant
threat of filibuster — blunts legislative accountability to voters. The Committee should look
beyond the filibuster’s affect on specific legislation or on the relative strength of political
parties to assess its impact on the core democratic value of accountability. Our Constitution
is ordained and established by “We the People” and our government is “a government of the
people.”! To properly exercise our right to choose, voters must be able to weigh the
choices made by legislators. A dystunctional system marked by gridlock, paralysis and
minority vetoes makes genuine choice impossible.

Political Accountability is a Core Democratic Value

In framing a government which is to be administered by men over men, the
great difficulty lies mn this: you must first enable the government to control
the governed; and in the next place oblige it to control itself. A dependence
on the people is, no doubt, the primary control on the government. .. .**

Political accountability is a necessary part of our system of representative government by
design. For our democracy to properly function, the American people must be able to
monitor elected officials and hold them responsible for their decisions. We do this by voting
and through other forms of political participation — for instance, by speaking out in favor or
in protest of government action, by lobbying elected officials, and by asking the courts to
check unlawful governmental activity when it harms us. Indeed, this is why our Constitution
protects political expression so completely: “The protection given speech and press was
tashioned to assure unfettered interchange of ideas for the bringing about of polifical and
social changes desired by the people.””

The Supreme Court has repeatedly emphasized that democracy requires elected officials to
be answerable to voters for their policy choices.t Cook 2 Grakike, 2 2001 case challenging a
Missouri constitutional provision requiring that a so-called “scarlet letter” label be used to

" McCulloch v. Maryland, 17 U.S. 316, 404-05 (1819) (“The government of the Union . . . is emphatically
and truly, a government of the people. In form, and in substance, it emanates from them. Its powers are
granted by them, and are 1o be exercised dircctly on them, and for their benefit.”).

"> THE FEDERALIST NO. 51, at 288 (Jamnes Madison) (Barnes & Noble Ed., 2006).

1 Roth v. United States, 354 U.S. 476, 484 (1957).

" See Jane Schacter, Ely and the Idea of Democracy, 57 STAN. L.REV. 737, 742-45 (2004) (surveying
“accountability-reinforcement cases™); see, e.g., Cook v. Gralike, 531 U.S. 510 (2001) (discussed below);
Printz v. United States, 521 U.S. 898, 920 (1997) (“The Constitution thus contemplates that a State's
government will represent and remain accountable 10 its own citizens.™); New York v. United States, 505
U.S. 144, 168 (1992) (invalidating federal “commandeering” provision because “where the Federal
Government compels States to regulate, the accountability of both state and federal officials is
diminished™); Missouri v. Jenkins, 495 U.S. 33, 69 (1990) (“In our system ‘the legislative department alone
has access 1o the pockets of the people” . . . for it is the Legislature that is accountable to them and
represents their will.”).

(%)
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identify federal candidates who had opposed legislative term limits, provides one example.”
There, a unanimous Court invalidated the provision. Justice Kennedy, writing in
concurrence, pinpointed the accountability problem created by Missourt’s law:

[Flreedom is most secure if the people themselves . . . hold their federal
legislators to account for the conduct of their office. If state enactments
were allowed to condition or control certain actions of federal legislators,
accountability would be blurred, with the legislators having the excuse of
saying that they did not act in the exercise of their best judgment but simply
in conformance with a state mandate. . . . Neither the design of the
Constitution nor sound principles of representative government are
consistent with the right or power of a State to interfere with the direct line
of accountability between the National Legislature and the people who elect

it

Accountability mechanisms ensure that our representatives fulfill their duty to act for the
broader public good rather than for personal or partisan gain.”” Accountability likewise
ensures the consent of the governed; without it, government loses its legitimacy.'® For these
reasons, “[a]ll theories of representative democracy require, at a minimum, that those who
exercise power be regularly accountable through elections to those they represent;
accountability is a necessary, even if not sufficient, condition of democracy.”"

The Modern Filibuster Blunts Legislative Accountability

The Senate’s current system, marked by constant filibustering, undermines legislative
accountability in a number of ways. To start, filibusters blur who is responsible for the
Senate’s failure to address problems. Voters are left to wonder: Should we fault the majority
for failing to override the filibuster ot should we hold the minority responsible for
obstructing the majority’s will? Who is truly to blame?

Similarly, a successful filibuster prevents Senators from engaging in genuine decision-
making. Rather than being forced to take a stand on a particular policy, Senators cast a
procedural vote concerning whether to invoke cloture and end debate. When cloture fails
and a substantive vote is never taken, constituents are left to guess how their representatives
would have voted on the underlying policy matter, thereby furthering the information
deficits that already plague the electorate.® Moreover, as we saw in the recent debate over

$531 U.S. 510 (2001).

19 7d. at 528.

17 See Glen Staszewski, Reason-Giving and Accountability, 93 MINN. L. REV. 1253, 1256-60 (2009)
(explaining importance of legislative accountability within paradigms of legal realism and pluralism
theories).

'8 See Frances Hill, Putting Voters First: An Essay on the Jurisprudence of Citizen Sovereignty in Federal
Election Law, 60 U, MiaMmi L. REV. 155, 159 (2006).

19 Richard Pildes, The Constitutionalization of Democratic Politics, 118 HARV. L. REV. 28, 44 (2003).
20 Schacter, supra n. 14, at 757 (“Oue need uot demean the broad public to say that rescarch has
overwhelmingly indicated that many voters simply don't know very much about legislative policy or
politics.”) & n.90 (citing variety of studies).
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health care reform, a relentless focus on procedure can overshadow more important
discussion about substance.™

Even worse, today’s “stealth” or “phantom” filibusters™ are often silent, private affairs. No
longer do filibustering Senators take the floor and speak until they are physically unable to
filibuster any longer.”® Now, a filibuster typically begins when a Senator or group of
Senators signals their intent to filibuster — which can be done by a private conversation with
the majority leader or by quietly placing a bill or nomination on hold. Given the modern
Senate’s scarce floor time, this threat is usually enough to table the disputed issue untit the
dissenting Senators cave or until there are definitely enough votes to invoke cloture.”
Accordingly, in any given situation, it can be very difficult — if not impossible — to discern
who is behind the obstruction. This routine lack of transparency diffuses legislative
accountability even further.

sokotok stk R sOIOk ok

We encourage you to continue this searching assessment of the functioning of the Senate.
Public trust in government rises and falls based, in part, on how decisions are made. As this
Committee works to remedy this situation, we hope that you consider the ways in which
Senate dysfunction harms our democracy and focus on sotutions that advance democratic
values.

2 See, e.g.. David Herszenhorn & Robert Pear, Democrats Consider New Moves for Health Bill, N.Y.
TIMES, March 17, 2010, at A18, available at

hitp://www.nytimes.com/2010/03/17/health/policy/1 7health html (“As lawmakers clashed fiercely over
major health care legislation on the House floor, Democrats struggled Tuesday to defend procedural
shortcuts they might use to win approval for their proposals in the next few days.”); Janet Hook & Noam
Levey, Democrats May Use Shortcut to Pass Healthcare Overhaul, LA TiMis, March 17, 2010, available
at http://www latimes.com/features/healtly/la-na-obarma-health17-2010mar17,0,6631846.story ?page=1 (“In
the facc of Republican attacks Tuesday, leading Democrats defended a controversial endgame mancuver
that would allow them to pass the Senate version of a healthcare overhaul without taking a direct vote on
the legislation's most divisive provisions.”).

2 See Fisk & Chemerinsky, supra n. 2, at 200-09 (deseribing creation of modem, “stealtly” filibuster);
David Repass, Make My Filibuster, N.Y. TIMES, March 2, 2009, at A23, available at
http://www.nytimes.com/2009/03/02/opinion/02RePass.hitml (“The mere threat of a filibuster has becoinc a
filibuster, a phantom filibuster. Instcad of needing a sufficient number of dedicated senators to hold the
floor for many days and nights, all it takes to block movement on a bill is for 41 senators to raise their little
fingers in opposition.”).

= In the 1960s, as a responsc to repeated civil rights filibusters, then-majority leader Mike Mansfield
developed a “two-track system™ for handling floor debate. Unlike filibusters of the past, which delayed all
Senate business during the course of any prolonged debate, the new system limited the time to debate
filibustered legislation, thereby allowing new business to continue. This change, in turn, eliininated the
type of all-night debate sessions famously depicted in Adr. Smith Goes to Washington. Over time, the
filibuster evolved from this two-track system into the phantom affair it is today. See BINDER & SMITH,
supra n, 2, at 185-186; Fisk & Chemerinsky, supra u. 2, at 201.

2 See SMITH & GAMM, supran. 3, at 232 (“In today’s Senate, the threat of a filibuster is usually sufficient
to keep a bill off the floor.™); CONG. RESEARCH SERVICE, FILIBUSTERS AND CLOTURE IN THE SENATE 22-23
(2003) (describing typical responses to filibuster threats); Fisk & Chemerinsky, supra n. 2, at 204-05
(same); Sarah Binder & Thomas Maun, Slaving the Dinosaur: The Case for Reforming the Senate
Filibuster, 13 BROOKINGS REV., Summer 1995, at 44 (“The mere threat to filibuster is enough to block
action on legislation potentially favored by a sizable majority.”).
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April 21, 2010

The Hanorabie Charles E. Schumer

Chairman, Committee on Rules & Administration
United States Senate

305 Russetl Senate Office Buitding

Washington, DC 20510

Dear Chairman Schumer:

Enclosed please find a statement for the Committee’s hearing “Examining the Filibuster: History of the
Filibuster 1789-2008,” scheduled for Aprit 22, 2010 at 10:00AM.

Common Cause respectfully requests that the attached written statement by Emmet 1. Bondurant, Esg.
be included in the hearing record on behalf of Common Cause. Mr. Bondurant is a member of the
National Governing Board of Common Cause.

Regards; - -

<67te:en Spaulding

Law Feltow

sspaulding@commoncause,org
202-736-5713

AFCRIBAIA €ox John Gaidner
Chairman Emeritie Founding Chaithan
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Written Testimony of Emmet J. Bondurant, Esq.
Member, Common Cause National Governing Board

Hearing: “Examining the Filibuster: History of the Filibuster, 1789-2008
United States Senate Committee on Rules and Administration

April 22, 2010

On behalf of Common Cause, our members, and our supporters across the United States, we
thank the Committee for the opportunity to provide this written testimony on the history of the
filibuster. Common Cause strongly supports reform of the filibuster to put an end to obstruction
and minority vetoes in the United States Senate.

Filibusters, as a parliamentary tactic, were unknown at the time the Constitution was
adopted. Nor was there any “right” of unlimited debate under the rules adopted at the first
sessions of both the Senate and the House of Representatives immediately after the ratification of
the Constitution in 1789." A majority of either house could end debate and bring a measure to a
final vote on a motion for the previous question.

Since 1789, the rules of the House have consistently provided for a limitation on debate
by moving the previous question. Under the current Rules of the Senate, debate cannot be
limited without (a) unanimous consent or (b) the adoption of a cloture motion, which requires a
vote of a supermajority of at least 60 Senators.

Senate Rule XXII provides:

22.2 Notwithstanding the provisions of rule II or rule IV or
any other rule of the Senate, at any time a motion signed by
sixteen Senators, to bring to a close the debate upon any
measure ... is presented to the Senate, the Presiding Officer,
or clerk at the direction of the Presiding Officer, shall at
once state the motion to the Senate, ... he shall lay the
motion before the Senate and direct that the clerk call the
roll, and upon the ascertainment that a quorum is present,
the Presiding Officer shall, without debate, submit to the
Senate by a yea-and-nay vote the question:
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“Is it the sense of the Senate that the debate shall be brought
to a close?” And if that question shall be decided in the
affirmative by three-fifths of the Senators duly chosen and
sworn — except on a measure or motion to amend the
Senate rules, in which case the necessary affirmative vote
shall be two-thirds of the Senators present and voting —
then said measure...shall be the unfinished business to the
exclusion of all other business until disposed of.

The democratic principle of majority rule in the Constitution does not apply in the
Senate. Majority rule has been replaced with minority rule. Instead of rule by the majority, Rule
XXII gives forty one senators, who may be elected from states having as little as 11% of the U.S.
population, a veto power over all legistation.

Filibusters were unknown at the time of the adoption of the Constitution. Filibusters had
been prohibited in the English Parliament since 1604, when the Parliament adopted the “previous
question” as a rule of parliamentary procedure. The Rules of the Second Continental Congress
(adopted on May 10, 1778) incorporated the previous question motion from English
parliamentary practice.” The first rules adopted by the Senate on April 16, 1789, immediately
after ratification of the Constitution, “provided for the accepted parliamentary practice of
‘moving for the previous question,” which, if passed by a simple majority, would bring the main
issues to a vote without further debate ™

The Senate’s previous question rule was invoked ten times during that seventeen-year
period, from 1789 until 1806, that the rule remained in effect.” The previous question rule was,
however, eliminated in 1800, apparently at the suggestion of former Vice President Aaron Burr.
In his farewell address in 1805, Vice President Burr observed that the rule was unnecessary,
having been invoked only once during his four-year term as Jefferson’s Vice President (1801~
1805). In the revision to the rules of the Senate in 1806, Rules VIII and IX of the 1789 Senate
Rules were eliminated and reptaced by a new Rule VIII that omitted any reference to the
previous question.

Thirty-five years elapsed before the elimination of the previous question motion from the
rules of the Senate had any effect. The first filibuster in the U.S. Senate did not occur until 1841
—more than fifty years after the Constitution was adopted.

Filibusters were rare during the 19" and the first three quarters of the 20" Century. There
were a total of only sixteen filibusters prior to 1900 and an additional seventeen filibusters
between 1900 and 1917 when the predecessor of the current Senate filibuster rule was adopted.”

After two filibusters in 1915 and 1917 over key Wilson Administration proposals related
to World War I, President Wilson refused to call a special session of Congress until the rules of
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the Senate were amended to provide for a method to end filibusters. The Senate responded in
March 1917 by adopting the predecessor of the current cloture rule.

The purpose of the 1917 cloture rule was not to profect the right of a minority in the
Senate to block legistation by engaging in unlimited debate, but to fill the gap in the Senate rules
by giving the Senate some power to limit debate for the first time since 1806. Instead of
reinstating the previous question rule under which the Senate had operated from 1789-1806, the
Senate adopted a new rule under which two thirds of the Senators present and voting (which at
the time could have been as few as 19 Senators —i.e., two thirds of a quorum of 25 of 48
Senators) could end debate on a motion for cloture.”

The adoption of Rule XXIIin 1917 had only a very limited in effect in ending filibusters,
and it was adopted only four times between 1917 and 1927. Then, between 1931 and 1964, the
Senate invoked cloture only twice.

The 1917 Senate filibuster rule was amended in 1949, 1959, 1975, and 1979.¥ Prior to
1959, the rules of the Senate did not permit cloture on a motion to change the Senate rules. In
1959, the Senate amended Rule XXII to require a two-thirds quorum vote, rather than 60 votes,
to close debate on a motion to change the rules. In 1975, Rule XXII was amended to fix at three-
fifths of Senators duly chosen and sworn (60 votes), the minimum number of votes required to
pass a motion for cloture instead of two thirds of a quorum.

It is impossible for a majority of Senators to amend Rule XXII because of the double
whammy created by the combination of Rule V, which declares the rules of the Senate to be
continuing, and the requirement in Rule XXII that debate on any proposal to amend the rules of
the Senate cannot be ended without a two thirds vote of Senators present. Members of the
Senate have repeatedly attempted to impose limits on debate since 1841, when Henry Clay’s
proposal to restore the previous question rule was defeated by the threat of a filibuster.

What was once a trickle of filibusters has now become a flood of crisis proportions that
has engulfed Congress and made it virtually impossible for the majority or either party in
Congress to get anything done over the objections of the minority party in the Senate. In the 30
years after the adoption of the cloture rule in 1917 (1918-1949), there were 60 filibusters (an
average of 2 per year), and a total of 27 filibusters (an average of 1.4 per year) during the next 20
years (from 1950-1969).

In the last 20 years, however, the filibuster has become the primary weapon of choice of
the minority party in the Senate to create gridiock in Congress by preventing the passage of
significant legislation by the majority. The number of formal cloture motions has increased by
100% in the last three years alone (since 2006)."" In this 111" Congress, there have been 89
motions for cloture — triple the number of filibusters that occurred in the entire 20-year period
between 1950 and 1969. The 111" Congress is well on its way to match or eclipse the 139
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motions filed in the 110" Congress (2007-2008), and has already surpassed the entire number of
cloture motions filed in the 109™ Congress (2005-2006).

Defenders of Rule XXII argue that the filibuster promotes compromise and protects the
interests of the minority of voters living in the less populated states. However, the interests of the
minority of voters living in the small states are already protected by Senate representation that is
far out of proportion to their population. The Senate filibuster rule magnifies the
disproportionate representation of the less populous states by giving a minority of Senators from
those states an absolute veto power over legislation that has passed the House and is favored by a
majority of Senators. This is not the way our representative democracy was intended to work.
Giving a minority in the Senate a veto power over the will of the majority does not promote
compromise; it promotes gridlock.

*“The House of Representatives has always had the previous question motion. From 1789 to 1880, it was in the
same forin as that provided by the early rules of the Senate, namely: “Shall the main question now be pui?°...”
Remarks of Senator Paul Douglas, 103 Cong. Rec. 56677 (daily ed. May 9, 1957).

" XT Journals of Congress, 1774-1789, 533 at 534-35 (1908).

¥ See Richard R. Beeman, Unlimited Debate in the Senate: The First Phase, 88 POL. SCL Q., 419, 420 (1968).
“From 1789 to 1806, debate on a bill could be ended instantly by a majority of Senators present through the
adoption of an undebatable motion calling for the previous question.” Irving Brant, Absurdities and Conflicts in
Senate Rules are Qutlined, WASHINGTON POST (Jan. 2, 1957) (reprinted in 103 Cong. Rec. 17 (1957)).

¥ See Retuarks of Senator Robert M. Byrd, 151 Cong. Rec. 85485 (daily ed. May 19, 2005); bur see Remarks of
Senator Paul Douglas, The Previous Question in the Senate, 103 Cong. Rec. S6669-88 (daily ed. May 9, 1957)
(reporting that the previous guestion motion was invoked four times between 1789 and 1806); Remarks of Senator
Paul Douglas, 107 Cong. Rec. §242-56 (daily ed. Jan. 5, 1961).

¥ Democratic Study Group, 4 Look at the Senate Filibuster, DSG Special Report No. 103-28, at p. 5 (Junc 13, 1994).

" See Byrd, supra note iv, at $5485.
vit See id.

" The number of formal cloture motions drastically understates the actual impact of Rule XXII on the legislative
process. “A credible threat that forty-one senators will refuse to vote for cloture ... is enough to keep [a] bill off the
floor. The Senate leadership simply delays consideration of a bill until it has the sixty votes necessary for clotnre. ...
[T)he stealth filibuster climinates the distinction between a filibuster and a threat to filibuster; any credible threat to
filibuster is a filibuster ... and is largely silent [and] invisible.” Catherine Fisk & Erwiu Chemerinsky, The
Filibuster, 49 STAN. L. Ruv. 181, 203 (1997).
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Senate Committee on Rules and Administration
Hearing on Examining the History of the Filibuster, 1789 — 2008
Questions for the Record from Senator Tom Udall

Questions for Stanley Bach

Q. A clause in Senate Rule V, added in 1959 as part of a political compromise, states that
“the rules of the Senate shall continue from one Congress to the next Congress unless they are
changed as provided in these rules.” Rule XXII requires an affirmative vote of two-thirds of
Senators voting to invoke cloture on a rules change. Taken together, these two rules effectively
bar a majority of the Senate from ever being able to reach a vote to amend or adopt its rules, thus
preventing it from exercising its constitutional right under Article I, section 5.

In testimony before the United States Senate Judiciary Committee, Subcommittee on the
Constitution, several constitutional law scholars agreed that the entrenchment of Senate rules is
unconstitutional (S. HRG. 108-227, May 6, 2003).

At that hearing, Northwestern University Law School Professor Steven Calabresi stated:

“The Senate can always change its rules by a majority vote. To the extent that
Senate Rule XXII purports to require a two-thirds majority to invoke cloture on a
rule change, Rule XXII is unconstitutional. Itis an ancient principle of Anglo-
American constitutional law that one legislature cannot bind a succeeding
legislature. The great William Blackstone himself said in his Commentaries that,
Acts of parliament derogatory to the power of subsequent parliaments bind
not...”. Thus, to the extent that the last Senate to alter Rule XXII sought to bind
this session of the Senate its action was unconstitutional.”

Similarly, in submitted testimony for the same hearing, Professor John McGinnis of
Northwestern Law School and Michael Rappapport of University of San Diego School of Law
wrote:

“We write to express our opinion, based on several years of research, that the
Constitution does not permit entrenchment of the filibuster rule against change by
a majority of the Senate. Although the filibuster rule itseif is a time-honored
senatorial practice that is constitutional, an entrenchment of the filibuster rule, or
of any other legislative rule of law, that would prevent its repeal by more than a
majority of a legislative chamber, is unconstitutional. Therefore, an attempt to
prevent a majority of the Senate from changing the filibuster rule, through a
filibuster of that proposed change in the Senate rules, would be unconstitutional.
... Thus, while the Constitution allows the Senate to enact a filibuster rule, it
forbids the Senate from entrenching it.”

Do you believe these constitutional scholars are correct in their understanding of entrenchment
of the Senate rules?
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Answer: This question is best addressed to lawyers and specialists in constitutional law. Iam
neither. That said, I do not find either statement, standing alone, to be persuasive. Both consist
of opinions and assertions, but lack the requisite evidence and argument to support them.

The exception is Professor Calabresi’s reference to Blackstone’s Commentaries. I
presume that Blackstone had in mind the British House of Commons, all of whose members have
terms of office that expire at the same time. In principle, therefore, a House of Commons, like
the U.S. House of Representatives, that convenes for the first time after an election may have an
entirely different membership from the preceding House. For Blackstone to stand as authority
for Professor Calabresi’s conclusion, I would want to know how both would respond to the
argument that the authors of the Constitution deliberately and knowingly created a Senate with
staggered terms of office, such that roughly two-thirds of its membership does not change from
one election to the next. So in the case of the Senate, is it a question of one legislature binding
its successor, or a legislature binding itself? Does the very constitutional structure of the Senate
suggest that the “ancient principle of Anglo-American constitutional law” was not expected to
apply to the Senate, which then may have been unique in the history of Anglo-American
constitutional law?

I think the question also may, by implication, claim too much. Adopting and amending
its rules are not the only things that the Constitution authorizes and, by implication, directs the
Senate to do.

What if T were to re-formulate the second and third sentences of the question as follows:
“Rule XXII requires an affirmative vote of three-fifths of Senators voting to invoke cloture on a
bill. Taken together, these two rules [i.e., Rules V and XXII] effectively bar a majority of the
Senate from ever being able to reach a vote to amend or pass a bill, thus preventing it from
exercising its constitutional responsibilities under Article I, section 8, and others”? Adopting
and amending its own rules is not the only thing, and arguably not the most important thing, that
the Constitution empowers and expects the Senate to do. If filibusters are unconstitutional
because they impede the Senate in its efforts to exercise its authority under section 5 of Article 1
to adopt or amend its rules, then why are filibusters constitutional when they impede the Senate’s
efforts to exercise its equally or more important authority under Article I, especially section 8, to
legislate on matters committed to it and the House of Representatives?

I would urge maintaining a distinction between two separable issues that the two
quotations raise. First, is a Senate rule constitutional if it prevents the Senate from amending or
repealing another of its rules by simple majority vote at any time during the course of a single
Congress—that is, between one Senate election and the next? And second, is the same rule
constitutional if, it already having been adopted, it prevents the Senate from amending or
repealing it by simple majority vote after the next Congress convenes?

In Professor Calabresi’s statement, his first two sentences seem to address the first issue,
but he then turns to the second one. The statement of Professors McGinnis and Rappaport, on
the other hand, does not seem to distinguish between the two issues. When they claim, for
instance, that “the Constitution does not permit entrenchment of the filibuster rule against change
by a majority of the Senate,” do they mean to imply that a simple majority of Senators have the
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same constitutional right to amend any Senate rule today that they would have when the Senate
re-convenes after the next election? I so, does that mean that, to them, the whole “continuing
body” argument is beside the point?

Now let’s assume that the arguments of the three professors convince all Senators. What
might Senators do to implement their belief that Rule XXII in its present form cannot be in force
when the Senate convenes after the next election (even if Senators accept that Rule XXII in its
present form is constitutional during the remainder of the current Congress)?

It probably would not suffice for the Senate to repeal Rule V because many Senators
probably would contend, with considerable historical evidence at their disposal, that the 1959
rules change merely codified something that Senators already had thought to be true. Nor would
it be advisable for the Senate to amend Rule V to have it provide instead that the Senate’s rules
do not carry over from one Congress to the next. If amended in that way, Rule V would make it
clear that, by its own terms, it would not govern the Senate after the next election. And second,
if the new Senate chose to be bound by the amended version of Rule V, that interpretation would
leave the Senate with no rules at all when newly-elected or re-elected Senators present
themselves to take their oath of office.

Essentially the same problems would arise if the Senate were to adopt a resolution or
rules change this year providing that the Senate’s rules lapse at the date and time set by the
Constitution for the Congress to convene following the next election. (This assumes it would be
possible to invoke cloture on such a proposition.) It would be up to the newly-convened Senate
to decide whether or not to be bound by that resolution or rules change. And in doing so, it
would be making an all-or-nothing choice: accept all of the rules that had governed the Senate,
or accept none of them.

I see no way in which the present Senate could hand over to the Senate in the next
Congress the existing set of Senate rules, except for amendments that eliminate filibusters or
permit majority cloture, while at the same time contending that the Senate meeting this year
cannot bind the Senate that will meet next year.

It bears emphasizing that eliminating filibusters or super-majority cloture requires more
than deleting one or more provisions of the Senate’s standing rules; it requires changes in or
additions to the rules.

There is no rule stating that Senators may filibuster (notwithstanding references to “the
filibuster rule” by Professors McGinnis and Rappaport). Instead, there are no rules stating that,
as a general matter, Senators may not filibuster. Filibusters are possible because the Senate’s
standing rules, and especially Rule XIX, do not impose generally applicable limits on the number
of speeches by all Senators or the length of speeches by individual Senators that can be made on
a debatable question. To preclude filibusters, the Senate would have to amend its rules to impose
such limits or to enable it to do so by majority vote as the need arises (for example, by
introducing the previous question as that motion is known today in the House of
Representatives). Alternatively, to permit cloture by simple majority vote, the Senate would
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have to amend Rule XXII not only by eliminating the three-fifths and two-thirds requirements,
but by inserting a provision in their place to permit cloture by simple majority vote.

1 have two more comments relevant to this question.

First, I would not under-estimate the potential problems the Senate would face if it
convened after an election with the understanding that it was not bound by the rules that had
governed the Senate during the previous year. As 1noted during the April 22 hearing, the Senate
would have to decide how it would consider, debate, amend, and vote on proposed rules when it
had no rules governing, inter alia, consideration, debates, amendments, or voting. It may be said
that this is precisely the situation the House of Representatives faces every two years before it
adopts its rules. That is true, but it also is true that the “opening day” procedures of the House
have become routinized. At present, it is well-accepted and established what proceedings in the
House are to precede adoption of its rules. The most significant of these proceedings are the
election of the Speaker and, since 1923, that never has taken more than one vote; although the
election itself is contested, the procedures for conducting it are not.

The situation in the Senate would be quite different and, as a practical matter, the
majority party could, with the cooperation of the presiding officer, do whatever it wanted. Not
only could it adopt whatever rules on all matters that it wished by forcing them to a vote with no
debate or as little debate as it wished to entertain, it also could deflect all challenges to its
proposals and actions by declining to entertain, or immediately voting to table, any amendments,
points of order, or appeals relating to the rules it decides to impose on the Senate.

Finally, the question as posed leaves us with another question: how is the
constitutionality of Rule XXII, or any attempt to change it, to be decided? There seem to be
essentially two possibilities. First, the Senate could resolve it by majority vote—either by voting
on a constitutional point of order that the presiding officer submits for its decision, or by
upholding or overturning a ruling made by the presiding officer. However, it is hard to imagine
that any such action by the Senate majority would not be perceived as tainted—as an exercise of
situational constitutionalism or a constitutionalism of convenience—with the majority rebuked
for attempting to disguise a grab for power with self-serving references to constitutional
arguments of questionable merit that many members of the majority had rejected themselves
when they had been in the minority.

The alternative is to discover a way to present the issue of filibusters and super-majority
cloture to the Supreme Court. Assuming that all threshold issues, such as standing, can be
addressed, it is my impression that, historically, the Supreme Court has been reluctant to super-
impose its judgment on that of either house as it exercises its rule-making power. So the Court
might well defer to the Senate, and the Senate, on sober reflection, might not want it to do
otherwise, for fear, for example, that the Court might be less than impressed with the ways in
which the Senate (and the House) so consistently circumvent the constitutional requirement that
a “majority of each [house] shall constitute a quorum to do business.”
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Q. If Rule VIII of the Standing Rules of the Senate was amended to make motions to
proceed non-debatable, or specified a two hour maximum period of debate, how do you

feel this would impact the protection of minority rights in the Senate? How would it impact the

ability of the Senate to proceed to a bill or nominee? How would it impact the use of “holds”?

Answer: Ido not think that such an amendment, in either form, would significantly undermine
minority rights in the Senate.

It is true that we can differentiate in principle between debate on the merits of a bill and
debate on whether the Senate should spend its time considering that bill at the time the majority
leadership proposes to bring it before the Senate. But it also is true, 1 believe, that this difference
largely disappears in practice, and that the arguments and incentives that cause Senators to
support or oppose the filibuster on a bill are the same ones that are most important to Senators
when they decide to support or oppose a motion to consider the bill.

If so, and Senators are better able to judge this than I am, then permitting a filibuster on a
motion to proceed really is nothing more than giving a bill’s opponents two bites at the same
apple. Solong as Senators remain able to filibuster the bill itself, I see no compelling reason
why they also should be able to filibuster the motion to take up the bill. By precluding that
preliminary filibuster, the Senate would save time without fundamentally affecting the minority’s
ability to attack a bill by filibustering it.

I have heard it said that refusing unanimous consent to consider a bill strongly
encourages its supporters to address the concerns of its opponents at a relatively early stage of
the legislative process. Agreements also can be discussed while the Senate is transacting other
business, and agreements can be reached more easily off the Senate floor than while the Senate is
considering the bill on the floor.

Probably so, but agreements reached in this way also are beyond effective accountability.
In the Senate today, minority party Senators have complained that the majority refuses to
compromise and wants everything its own way, while majority party Senators have complained
that the minority asks too much and that its idea of a compromise is for the majority to adopt the
minority’s policy alternative. If compromises are hammered out while the Senate is considering
a bill, even if during quorum calls or meetings off the floor, the interested public would at least
have a better basis for evaluating the parties’ respective complaints.

With regard to nominations, the proposed change in Rule VIII, in either form, should
make little or no difference. A motion made in legislative session that the Senate go into
executive session for the purpose of considering a specific nomination (or treaty) is not
debatable.

Unless something has changed quite recently, it is true that a motion made while the
Senate is in executive session to consider a different or subsequent nomination (or treaty) is
debatable. However, there normally should be no need for such a motion. Instead, a Senator can
make a non-debatable motion in executive session that the Senate return to legislative session
and then, once the Senate has agreed to that motion, he or she can make a second non-debatable
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motion that the Senate return to executive session to consider that different or subsequent
nomination. So there should not be a need under the Senate’s current procedures for a debatable
motion to take up any item of executive business.

The likely effect on holds of an amendment, in either form, to Rule VIII is, in my
judgment, more difficult to predict. If we think of a hold as a standing objection to any
unanimous consent request to take up a certain bill, then limiting or prohibiting debate on
motions to proceed should radically undermine the value of holds because they no longer could
carry the implicit threat of filibusters on motions to proceed.

However, I can imagine a Senator saying to the Majority Leader that, even though he or
she no longer can prevent consideration of a bill by putting a hold on it, that Senator just might
not be able to go along with all the unanimous consent requests—for example, to waive the
reading of amendments and to agree that further proceedings under a quorum call be dispensed
with—on which the Senate relies so much every day. So the Majority Leader still might think it
wise to give sympathetic consideration to the Senator’s request to defer floor consideration of the
bill to which he or she objects.

In other words, either amendment to Rule VIII probably would reduce the potency of a
hold on a specific bill, but it would not reduce the capacity of any Senator to disrupt the conduct
of Senate business, whatever the Senator’s reason for doing so. And that is a capacity that any
Majority Leader needs to take into account when deciding what bills to propose for floor
consideration.
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Q. If the affirmative vote requirement for cloture in Rule XXII were changed from “three-
fifths of the Senators duly chosen and sworn” to “three-fifths of the Senators present and voting,”
would this still preserve minority rights, but also shift some of the burden to the minority to
prevent cloture?

Answer: Such a change in Rule XXII should make it somewhat easier to invoke cloture and, to
that extent, reduce the potency of filibusters and filibuster threats.

As the rule now stands, the burden rests entirely on the supporters of cloture to provide
the requisite 60 votes if there is no more than one formal vacancy in the Senate. The effect on
the outcome of a cloture vote is the same if a Senator votes against cloture or if the Senator fails
to vote either way.

If the rule were amended to require only the affirmative votes of three-fifths of the
Senators present and voting, a quorum being present, it would be theoretically possible for 31
Senators to invoke cloture—that is, if only the barest quorum, 51 of 100 Senators, voted, cloture
would be invoked if 31 of the 51 voted for the motion. However, this is a theoretical possibility
only. Although I don’t have convenient access to the data, 1 would be surprised if more than a
handful of Senators who are not incapacitated normally fail to vote on cloture motions.

If the partisan division in the Senate were 55-45, for example, and if all 55 majority party
Senators voted for cloture, those 55 votes would constitute three-fifths of the Senators present
and voting only if 91 or fewer Senators voted (91 x 0.6 = 54.6 or 55 votes). In this situation,
nine minority party Senators would have to miss the vote for the majority to provide from within
its own ranks the majority required to invoke cloture. If, on the other hand, only three minority
party Senators failed to vote (which I think is a much more plausible hypothetical), 59 votes
would be required for cloture (97 x 0.6 = 58.2, or 59 votes). And if two majority party Senators
faited to vote, so the majority could supply only 53 votes for cloture, 12 minority party Senators
would have to miss the vote for the majority to invoke cloture without any minority party support
(88 x 0.6 =152.8, or 53 votes).

The effect of the suggested rule change, therefore, probably would be more than
negligible but less than substantial.
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Senate Committee on Rules and Administration
Hearing on Examining the History of the Filibuster, 1789 — 2008
Questions for the Record from Senator Tom Udall

Questions for Sarah Binder:
Q.

Several critics have stated that if the Senate returned to using the previous question motion to
limit debate, it would make the Senate no different than the House of Representatives or that it is
contrary to the intent of the founders. How would you respond to that?

A

If the previous question motion were to be readopted into the formal rules of the Senate, we
cannot predict with certainly all of the effects. The potential for unintended consequences looms
large when changing institutional rules. That said, we can be certain of the following:

First, it is certainly not contrary to the intent of the founders for the Senate to act by majority
rule. In fact, delegates to the Constitutional Convention in 1787 largely sought to avoid the
stalemate caused by supermajority requirements that had been endemic in the Confederation
Congress (the government created under the Articles of Confederation in the 1780s). Framers of
the Constitution knew full well how difficult the legislative process had been under the Articles
of Confederation, and they were eager to avoid such mistakes in the new Congress. This meant a
preference for majority rule (as delineated in the Federalist Papers, and a concerted effort to
empower the new Congress to be able to set its own rules and to revise them as needed (leading
to the inclusion of Article 1, Section 5, of the Constitution empowering both chambers to select
their own rules). Much of what we know about the legislative process on the floor of the Senate
over much of the 19™ century was that majorities were expected to be able to work their will.

Second, I think it is helpful to bear in mind that the absence of a previous question motion is not
the sole difference between the House and the Senate. Even if the Senate were to reinstate the
previous question motion, other structural elements of the Senate would remain the same and
would continue to distinguish the House and Senate: Six year terms for senators, staggered
Senate elections, broader state-wide constituencies for senators compared to narrow
constituencies for House members (at {east for states with more than one representative), higher
minimum Senate age, and of course severe malapportionment. Given these structural
differences—differences that would likely affect both the Senate’s agenda and the policy and
political interests of its members—it would be difficult to say that the Senate would be no
different than the House. Keep in mind, after all, that the framers of the Constitution sought out
these structural differences to ensure that the Senate could keep a check on the populous and
potentially rash lower chamber. The framers did not anticipate that the filibuster would emerge
to keep the two chambers from converging into similar institutional forms.

Q.
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In Senator Bennett’s opening statement, he states that:

“The whole purpose of this division of power, this creation of checks and balances, was
to ensure that no single branch, no single force, no single majority, could unilaterally
impose its will on the country. Yes, they provided for elections so the government would
reflect the will of the people but they also feared the “tyranny of the majority” that could
ensue if a temporary majority were able to impose its will without check or balance.

To impose these checks and balances they divided power amongst three separate
branches of government and then divided the legislative branch into two separate houses.
I understand these divisions of power can make it hard to move an agenda and that it
would be easier if we just eliminated these checks and balances. It would be easier but it
would also be wrong. And it would be an abandonment of the principles that have served
this body and this country well for over 200 years.”

Do you view the filibuster as a “check and balance” that the founders imposed to prevent the
“tyranny of the majority”? Why or why not?

How would you respond to Senator Bennett’s statement that amending Rule XXII, the filibuster
rule, would “be an abandonment of the principles that have served this body and this country
well for over 200 years?”

A

1 do not view the filibuster as a “check and balance” imposed by the founders to prevent tyranny
of the majority. As I detail in my submitted testimony, both chambers adopted a similar set of
rules in 1789. The House kept the one key rule that later it allowed majorities to cut off debate
with dispatch. The Senate dropped its version of the rule in 1806 (which had not yet been
developed into a majority cloture rule), on the grounds that the chamber had little use for an
additional rule of that sort. Filibusters emerged three decades later when party conflict between
Democrats and Whigs heated up, and majorities found themselves without a rule for cutting of
debate by majority vote. There is nothing constitutionally-original nor sacrosanct about the
filibuster. It is an accident of history that became embedded in the lore and practices of the
Senate.

I disagree respectfully with Senator Bennett that amending Rule 22 would be an “abandonment
of the principles that have served this body and this country well for over 200 years.” Rule 22
has been amended five times over the course of the 20™ century after adoption of the cloture
provisions in 1917. These changes to Senate rules are detailed in Table 1-1 of Sarah A. Binder
and Steven S. Smith, Politics or Principle? Filibustering in the U.S. Senate (Brookings
Institution Press, 1997). Changes to Rule 22 have in one or way or another limited senators’
debate rights under Rule 22, generally making it easier for the Senate to cut off debate. For
example, the Senate amended Rule 22 in 1975 to fower the threshold for invoking cloture from a
2/3rds to 3/5ths requirement. In 1986, the Senate amended Rule 22 to reduce the post-cloture
debate cap to 30 hours. In other words, it is possible to amend Rule 22 and remain consistent
with the principles that have guided the Senate over its history.
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Q.

Several critics portray the current attempts to reform the Senate rules as a “power grab” and
claim that Democrats are trying to abolish the filibuster. However, many Senators recognize the
need to protect minority rights in the Senate, and it is unlikely that a majority of Senators would
ever vote to completely end the filibuster. Many Senators simply want reform — to preserve the
rights of the minority, but to curb the abuse of the rules.

Do you believe that the current Senate Rules can be modified to make the Senate a more
efficient body, but still protect the views of the minority? Do you have any
recommendations for such changes?

Is there any rationale for the current cloture requirement of “three-fifths of the Senators
duly chosen and sworn,” other than it being a political compromise that was reached in
19757

A

The Senate could adopt changes to Rule 22 that would enhance the majority’s ability to manage
the legislative process, and yet still protect the views of the minority. There are numerous ways
in which such changes might be achieved. First, the threshold for invoking cloture might be
lowered, perhaps gradually being ratcheted down over a series of days. That change would
improve the majority’s ability to make legislative progress, but would protect the minority’s
ability to use extended debate to make its case and to try to move public opinion to its side.
Second, the Senate might consider changes to Rule 22 that would limit the number of motions
that are deemed “debatable” and thus subject to Rule 22. For instance, the Senate could consider
converting the motion to proceed outside the morning hour into a non-debatable motion, so that
cloture would not be required to call for a vote on the motion to proceed. Similarly, the Senate
might consider combining the three motions related to going to conference (motion to disagree
with the House, motion to appoint conferees, motion to go to conference) and convert them into
a single non-debatable motion. The minority would still retain its right to filibuster amendments,
measures, and nominations, but the majority would be granted a modicum of enhanced control
over the management of the Senate’s agenda. Third, the Senate might consider adopting a “fast-
track” procedure for consideration of nominations in executive session—just as it often does for
the consideration of trade agreements and as provided for under the Congressional Budget Act
for consideration of the budget resolution and reconciliation bills. Such steps would make it
harder for senators to place holds on nominations, as the majority teader could move to
consideration of a nomination without securing unanimous consent of the Senate.

I conclude with consideration of the nature of the cloture threshold adopted in 1975, Your
question asks whether there is any rationale for the particular threshold chosen of three-fifths of
senators duly chosen and sworn. The selection of 60 votes was essentially a political
compromise—between supporters of reform (some of whom preferred a majority requirement)
and opponents of reform who preferred to retain the Senate’s 2/3rds requirement. Bearing in
mind that the creation of the 60 vote requirement was part of a larger compromise over reform of
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Rule 22, it is fair to say that the 60 vote requirement was outcome of senators’ negotiations over
the provisions of Rule 22.
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Senate Committee on Rules and Administration
Hearing on Examining the History of the Filibuster, 1789 — 2008
Questions for the Record from Senator Tom Udall

Questions for Robert Dove:

Q. Much of your testimony is in defense of the filibuster and cautions that “if the filibuster is
swept away, what becomes of the Senate of the Founders, of Madison’s ‘necessary fence’ against
the danger of an overzealous majority.” But many Senators recognize the need to protect
minority rights in this body, and it is unlikely that a majority of Senators would ever vote to
completely end the filibuster. Many Senators simply want reform — to preserve the rights of the
minority, but to curb the abuse of the rules. Do you believe that the current Senate Rules can be
modified to make the Senate a more efficient body, but still protect the views of the minority?
Do you have any suggestions for doing so?

Q. At the hearing, 1 asked you about the principle that one legislature cannot bind its
successors. I think there was some confusion about my question. My question was primarily
about the entrenchment of the Senate Rules. A clause in Rule V, added in 1959 as part of a
political compromise, states that “the rules of the Senate shall continue from one Congress to the
next Congress unless they are changed as provided in these rules.” Rule XXII requires an
affirmative vote of two-thirds of Senators voting to invoke cloture on a rules change. Taken
together, these two rules effectively bar a majority of the Senate from ever being able to reach a
vote to amend or adopt its rules, thus preventing it from exercising its constitutional right under
Article L, section 5.

In testimony before the United States Senate Judiciary Committee, Subcommittee on the
Constitution, several constitutional law scholars agreed that the entrenchment of Senate rules is
unconstitutional (S. HRG. 108-227, May 6, 2003).

At that hearing, Northwestern University Law School Professor Steven Calabresi stated:

“The Senate can always change its rules by a majority vote. To the extent that
Senate Rule XXII purports to require a two-thirds majority to invoke cloture on a
rule change, Rule XXITis unconstitutional. It is an ancient principle of Anglo-
American constitutional law that one legislature cannot bind a succeeding
legislature. The great William Blackstone himself said in his Commentaries that,
Acts of parliament derogatory to the power of subsequent parliaments bind
not...”. Thus, to the extent that the last Senate to alter Rule XXII sought to bind
this session of the Senate its action was unconstitutional.”

Similarly, in submitted testimony for the same hearing, Professor John McGinnis of
Northwestern Law School and Michael Rappapport of University of San Diego School of Law
wrote:

“We write to express our opinion, based on several years of research, that the
Constitution does not permit entrenchment of the filibuster rule against change by
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a majority of the Senate. Although the filibuster rule itself is a time-honored
senatorial practice that is constitutional, an entrenchment of the filibuster rule, or
of any other legislative rule of law, that would prevent its repeal by more than a
majority of a legislative chamber, is unconstitutional. Therefore, an attempt to
prevent a majority of the Senate from changing the filibuster rule, through a
filibuster of that proposed change in the Senate rules, would be unconstitutional.
... Thus, while the Constitution allows the Senate to enact a filibuster rule, it
forbids the Senate from entrenching it.”

Do you believe these constitutional scholars are correct in their understanding of entrenchment
of the Senate rules? If not, why not?

Answers from Robert Dove

At the outset of the 83" Congress, Sen. Clinton Anderson (D-NM) offered a resolution on the
Senate floor which stated, “In accordance with Article I, Section 5 of the Constitution which
declares that ‘Each House may determine the rules of its proceedings...”, I now move that this
body take ulp for immediate consideration the adoption of rules of the Senate of the Eighty-Third
Congress.”

Sen. Anderson was asserting the argument which had previously been raised unsuccessfully from
time to time, that under the cited clause of the Constitution, the Senate could adopt new rules at
the beginning of each or any Congress and that the “old” rules of the Senate were no longer in
force.

This argument runs counter to the view that the Senate is a continuing body and has been since
the first senators were sworn in 1789, because roughly 2/3 of its membership is always seated
(only 1/3 of the seats are up for election in each Congressional election). As the Senate’s
parliamentarian from 1964-1974, Dr. Floyd Riddick, one of the foremost experts on the Senate’s
rules, said;

“ The first thing that the proponents for change tried to
do, was to establish a basis for change. T don't think
there's any question but what most people have always
conceded that the Senate was a continuing body, certainly
in certain respects. There's always, unless they've died or
a catastrophe should occur, two-thirds of the Senate
membership duly elected and sworn, because only one-
third of the senators go up every two years for reelection.
So, for certain purposes, there's never been any question,
Idon't believe, in anybody's mind, but what the Senate
was a continuing body. The proponents for change began
to try to differentiate between the Senate as a continuing
body in some respects and with regard to changes in the

! Congressional Record, January 3, 1953, pg. SI1.

14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00140 Fmt6601 Sfmt6601 C:\DOCS\62210.TXT SHAUN PsN: DPROCT

Insert offset folio 17 here 62210.017



VerDate Nov 24 2008

131

rules. It was argued pro and con that since the bills all die
at the end of a Congress you begin a new Congress de
novo, and therefore it should be in order to change the
rules at the beginning of each new Congress, because the
Constitution specifically specifies that each house shall
make its own rules.”?

Opening the floor debate, Senate Majority Leader Robert Taft (R-OH), referring back to the
Senate’s very first filibuster in 1841 which had raised the issue of the Senate as a continuing
body, quoted one of his his Ohio predecessors, Sen. William Allen (D-OH), who had argued:

“...[To the assertion that this was a new Senate... There
was no such thing as a new Senate known to the
Constitution of this Republic. They might as well speak
of a new Supreme Court.”s

In the end, the Anderson resolution was tabled by the Senate on a 70-21 vote.4 The issue,
however, was to rise again (and will likely be debated at the outset of the 112th Congress.)
We will discuss the issue in greater depth in a later chapter.

Anderson tried again four years later at the beginning of the 85t Congress. This time his
motion was table by a 55-38 vote in the Senate on January 4, 1957.5

Yet again, as the 86th Congress began, Sen. Anderson tried again to convince the Senate that
a simple majority could rewrite its rules at the start of a “new” Senate. Once again the
Senate rejected the Anderson’s motion, this time 60-36.¢ This effort, however, in 1959, led
to a compromise put forward to Senate Majority Leader Lyndon Johnson. The Senate returned
the cloture rule to 2/3 present and voting thus making it easier to attain.

Johnson was able to convince the defenders of Rule XXII that they faced a change in that rule
designed by liberals if they agree to his compromise.

At the same time, in an effort to put to rest the question of rewriting the Senate rules every two
years, the Senate adopted the 2 paragraph of Rule V which states, “The rules of the Senate shall
continue from one Congress to the next Congress unless they are changed as provided in these
rules.”®

2 Floyd M. Riddick, Senate Parliamentarian, Oral History Interviews, Senate Historical Office, Washington, D.C.,
1979.
* Congressional Record, January 6, 1953, pg. S198.

Congressional Record, January 7. 1953, pg. S232.
* Congressional Record, January 4, 1957, pg. S215.
f Congressional Record, January x, 1959, pg. 8207.
’ Politics or Principle? Filibusters in the United States Senate, Sarah A. Binder and Stephen S. Swmith. Brookings
Institution Press, 1997,
U.S. Seuate website

4

@
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A particularly extensive battle took place in 1967 at the outset of the 90" Congress led by Sen.
George McGovern.

McGovem offered a resolution which stated, “...[U]nder Article I, section 5, of the Constitution,
which provides that a majority of each House shall constitute a quorum to do business, and each
House may determine the rules of its proceedings, I move that debate upon the pending motion tc
proceed to the consideration of S. Res. 6 be brought to a close.. % S.Res. 6 was a was a
proposal to change the rules to provide for cloture by a vote of 3/5 of senators duly elected and
sworn.

The Senate sustained a point of order raised by Sen. Everett Dirksen, the Minority Leader,
against the the McGovern resolution and then by a large margin refused to end debate on the
rules change.

Senate Majority Leader Mike Mansfield declared, “We decided by an overwhelming vote that
the uniqueness of this body should be maintained; that reflection and deliberation should be
assured of all proposals from whatever quarter.”10 Lindsay Rogers, in the introduction to the
reprint of his classic “The American Senate” concluded that “the attempt in the first session of
the 90™ Congress to amend Rule XXII was a dismal failure,”!!

These victories for the defenders of the filibuster and the enshrinement of the continuation of the
Senate’s rules in the Senate rules themselves did not, however, as we well know, end this debate.
In fact, some celebrated commentators such as Martin B. Gold and Dimple Gupta, in the Harvard
Journal of Law and Public Policy, credited efforts to adopt simple majority cloture-- what they
call “the constitutional option” with driving Senate rules ever closer to that goal. They wrote,
... Over two centuries, the Senate’s constitutional rulemaking power has been exercised in a
variety of ways to change Senate procedures. As Senate parliamentary process further evolves,
this power plainly will be exercised again.” '?

The historical pattern has been unmistakable. The Senate has remained firmly loyal to the
principle of unlimited or, at least, “extended” debate. At times when this right has been
systematically abused, the Senate, to cool the passions of those enraged by the abuses and to
protect the existing rules of the continuing Senate, have compromised and reformed the filibuster
and Rule XXII.

¢ Congressional Record, January 18, 1967, pg. S918.

1% The American Scnate, Lindsay Rogers. Johnson Reprint Corp., 1968, p. xv.

" Ibid

"2 The Constitutional Option to Change Scnate Rules and Procedures: A Majoritarian Means to Overcome the
Filibuster, Martin B. and Dimple Gupta. Harvard Journal of Law & Public Policy, Volume 28, Issue 1, 2004,
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Senate Committee on Rules and Administration
Hearing on Examining the History of the Filibuster, 1789 — 2008
Questions for the Record from Senator Tom Udall

Questions for Gregory Wawro:

Q. You state in your testimony that, “the preponderance of evidence indicates that the
contemporary Senate has for all intents and purposes become a supermajoritarian institution.”
Do you think that was the intent of the framers? If not, can you elaborate on what you think their
intent was for the Senate within the larger framework of our government?

Al I do not think that the framers intended the Senate to be a supermajoritarian institution.
There is ample evidence from the writings of the framers and the deliberations during the
constitutional convention that the framers did not envision the Senate regularly legislating via
supermajorities as it does today.

Ultimately, however, I do not believe that arguments for or against the maintenance of
supermajority requirements in the Senate can be resolved convincingly by consulting the intent
of the framers. The framers do not provide clear guidance on the question of whether they would
object to the supermajority Senate, and both sides of the debate can find support in the
Constitution itself and in the Federalist Papers.

Those who oppose supermajority requirements can point to the fact that the Framers generally
believed that the majority should rule and favored supermajoritarian provisions only under
special, carefully delineated circumstances. Those who favor supermajority requirements can
point to the system of checks and balances that the framers established and argue that this system
clearly mitigates against pure majority rule. The Senate plays a unique role in this regard since
representation in the body is not proportional. Senators were supposed to represent states as part
of the unique system of federalism adopted by the framers. The decision that Senators would be
elected by state legislatures was intended to reinforce this, but also to establish a buffer between
senators and the electorate—again an attempt to mitigate against direct majoritarian democracy.

A great deal has changed since the adoption of the Constitution that raises questions about how
the framers would view the contemporary Senate. Senators are no longer indirectly elected, and
while the system of federalism is still in place, an immense amount of policy-making authority
has shifted away from the states and to the federal government. Thus, federalism functions quite
differently from what the framers had envisioned. Given these changes, one could argue that a
Senate that requires supermajorities to legislate is consistent with the framers’ view that the
Senate would provide a check on the more populist House. Further, since the framers provided
that each chamber of Congress would determine its own rules, if a chamber wants to adopt
supermajority provisions that are not in conflict with other provisions of the Constitution, it is
within its right to do so.

The framers adhered to some of the noblest principles ever held by designers of a governing
system. But they were also not above compromise. One of the main reasons that we have a
Senate in the first place is because of a compromise. The resolution of the current problems with
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the supermajoritary Senate will have to be resolved by compromise, and both those in favor and
against reform—regardless of the support that they can draw from the framers—must be willing
to engage each other in a spirit of compromise if any progress is to be made.

Q. You discuss in your testimony the efforts of Senators Anderson and Pearson to reform the
filibuster by arguing that the Constitution guaranteed the right of a majority of Senators to adopt
the rules. Quoting Senator Pearson, you state that, “Article 1, section 5 superseded the rules
specitying that the Senate is a continuing body as well as the existing cloture rule.” Although the
changes to the filibuster were eventually done through the regular cloture process, do you think
the argument that only a majority was necessary to end debate on a rules change, made by
senators such as Anderson, Humphrey, Pearson, and Mondale, helped to persuade the Senate to
reform the rule?

I do not think that—in the abstract—the argument regarding a majority’s ability to change the
rules was what persuaded the Senate to change the rule. This argument had been put forward by
reformers on numerous occasions and it had not produced change before 1975. However, 1 do
think that when a majority demonstrated that it had the votes to establish a precedent that would
enable a majority and not two-thirds to invoke cloture on a proposal to change the rules, this
prompted those in the minority to support a compromise that led to the adoption of the reform.
While constitutional issues are of course important, in my view reform of Rule XXII has
occurred only when those who oppose reform become genuinely convinced that a majority has
the votes to establish precedents that would significantly curtail the use of filibusters and
possibly impose majority cloture in the Senate.

Q. Several critics of filibuster reform have stated that if the Senate changed the cloture rule,
it would make the Senate no different than the House of Representatives. How would you
respond to that assertion?

A First, we would need to know what specific change is proposed. The most extreme proposal
would involve providing for majority cloture on any measure, motion, or other matter before the
Senate. This would be close to the previous question motion that exists in the House. But even
with a reduction of the cloture threshold to a simple (or constitutional) majority, the rule could
allow space for the minority to participate and be heard. For example, the amount of time
provided for post-cloture debate could be increased.

Even with majority cloture, important differences between the House and Senate would remain.
If the Senate only changed the rule to reduce the threshold for invoking cloture, senators would
presumably retain their right of recognition, which House members do not have. Nor would the
Senate have a general germaneness rule as does the House. Both of these unique features of the
Senate grant its members (whether in the minority or the majority) extremely wide latitude to
participate in debate, deliberation, and lawmaking to a degree that House members do not enjoy.
While majority cloture would potentially reduce the value of the right of recognition, a
commitment to it would be an important protection for the minority.

The system of proportional representation and staggered elections for Senate seats would also
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mitigate against the Senate becoming just like the House. Since every state is equally
represented in the Senate, it is entirely possible that a majority of senators will represent a
minority of the country. Suppose that a party controls majorities in both the House and the
Senate, but an election produces a change in partisan control in the House. Since only one third
of the Senate stands for reelection every two years, it is possible that the party that lost the House
will maintain a majority in the Senate. These two examples demonstrate that the math of
representation is highly complex, even without considering how the parties may or may not
precisely represent majorities and minorities in the electorate. In the end, if the electorate does
not like how the current majority is ruling, they can choose to vote the members of that majority
out of office.

Q. Many Senators recognize the need to protect minority rights in the Senate, and it is
unlikely that a majority of Senators would ever vote to completely end the filibuster. Many
Senators simply want reform — to preserve the rights of the minority, but to curb the abuse of the
rules.

Do you believe that the current Senate Rules can be modified to make the Senate a more efficient
body, but still protect the views of the minority? Do you have any recommendations for such
changes?

A: The current Senate rules can be modified to enhance efficiency and protect the
views of the minority. What is crucial is that senators maintain the right of
recognition and that the Senate does not adopt a general germaneness requirement
similar to what currently exists in the House. The Senate was able to function
largely as a majoritarian body even in the absence of a cloture rule for almost all
of the 19" century because senators adhered to norms of cooperation and
exercised restraint in the use of the filibuster. This was possible because the
Senate was a close-knit body, but also because the norms were reinforced by
credible threats to change the rules to curtail the use of obstruction. While the
current governing context mitigates against members of the Senate reestablishing
the “close-knittedness” that once characterized the institution, senators should
work to promote mutual trust among each other, regardless of ideological position
or party. Rules reform would help, but problems will remain unless there is a
fundamental change in the culture of today’s Senate.

The instances when Rule XXII has been reformed are marked by compromise.
In the current debate, a potential for compromise has emerged concemning at least
two issues. Senators opposed to cloture reform have expressed grave concem
over the use of the tactic known as “filling the amendment tree.” In their view,
this has severely curtailed their ability to play a consequential role in lawmaking
in the Senate. A compromise reform package could include restrictions on the use
of this tactic in exchange for a reduction of the cloture threshold (say to 55
senators) and/or the elimination of the possibility of filibustering the motion to
proceed (but allowing filibusters on a measure or nomination itself). Another
possible compromise would involve eliminating the use of filibusters against
nominations entirely.
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An unorthodox approach that may render reform more appealing would be to
include sunset provisions in whatever changes are proposed. Senators are
understandably reluctant to change a central feature of their institution. This
reluctance is enhanced by concerns over getting locked into institutional changes
that may make senators worse off in the future. Sunsetting such changes could
help alleviate these concerns. The length of the period before the reforms would
expire would have to be long enough so that the minority party can believe that
there is a reasonable chance that they will become the majority party and thereby
enjoy the benefits of reform that accrue to the majority.

While there appears to be room for compromise, if past reform attempts offer any
lessons, it is doubtful that reform will happen unless those opposed to changes
believe that something more severe will be done by establishing precedents
through rulings from the chair. Thus, in order to promote compromise,
proponents of reform may have to demonstrate that they are committed to change,
are willing to pursue rulings from the chair, and have the votes to establish
precedents in support of reform.

Q: Is there any rationale for the current cloture requirement of “three-fifths of the
Senators duly chosen and sworn,” other than it being a political compromise that
was reached in 19757

A: There is no rationale for setting the current cloture requirement at three-fifths. There
is evidence that the original threshold of two-thirds established in 1917 was on average

the size that coalitions had to be to overcome obstruction in the absence of a cloture rule.

But the current threshold of three-fifths is entirely arbitrary. Some may argue that 60
votes virtually guarantees bipartisanship, but this assumes that two parties accurately
represent the diversity of positions of the American public. Throughout most of the 20™
century, significant legislation has typically been enacted by majorities that are much
larger than the three-fifths induced by the cloture rule. Thus, it would appear that a

formal rule is not generally necessary to force legislators to pursue bipartisan agreement.
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EXAMINING THE FILIBUSTER: THE
FILIBUSTER TODAY AND ITS CONSEQUENCES

WEDNESDAY, MAY 19, 2010

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, , at 10:10 a.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Byrd, Durbin, Udall, Bennett, Alex-
ander, and Roberts.

Staff present: Jean Parvin Bordewich, Staff Director; Jason
Abel, Chief Counsel; Veronica Gillespie, Elections Counsel; Adam
Ambrogi, Counsel; Sonia Gill, Counsel; Julia Richardson, Counsel,
Lauryn Bruck, Professional Staff; Carole Blessington, Executive
Assistant to the Staff Director; Lynden Armstrong, Chief Clerk;
Matthew McGowan, Professional Staff; Justin Perkins, Staff Assist-
ant; Mary Jones, Republican Staff Director; Shaun Parkin, Repub-
lican Staff Director; Paul Vinovich, Republican Chief Counsel; Mi-
chael Merrell, Republican Counsel; Trish Kent, Republican Profes-
sional Staff; and Rachel Creviston, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. Our hearing will come to order, and I will
begin with my opening statement while we wait for Senator Klo-
buchar.

I want thank everyone for coming. I want to thank my good
friend, Ranking Member Bennett, who has been just an invaluable
and fair member of this committee, not only under my Chairman-
ship, but long before it.

I also want to especially thank Senator Byrd for his continued
interest and participation in these hearings. His dedication of lead-
ership, his unsurpassed knowledge of the Senate Rules and proce-
dures have benefitted us all and we are really very, very fortunate
that he will be joining us later in the hearing. So I ask unanimous
consent that when Senator Byrd arrives, he be permitted to read
his opening statement without objection.

Now, we have here as one of our distinguished witnesses the
former Senator from Oklahoma and Republican Whip, Don Nickles,
a friend of both of ours. He served for 24 years admirably in this
body. We welcome you, Senator Nickles, and thank you for having
your time with us.

Second, there is no former living Senator who can give us more
insight into the evolution of the filibuster and the cloture rule than
our first witness, who we are so honored to have, and that is
former Vice President and former Senator Walter Mondale. As ev-
eryone knows, he was 42nd Vice President of the United States. He
served two terms in the Senate representing Minnesota.

In early 1975, Senator Mondale, together with Senator Byrd, suc-
cessfully led the bipartisan debate which resulted in amending
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Senate Rule 22, the cloture rule, to reduce the number of Senators
needed to invoke cloture. The Senate first determined it could
change its own rules by a simple majority, and voted three times
to set that precedent. Reaction to that precedent, which was later
rescinded, resulted in a compromise. The Senate agreed to move
from two-thirds of the Senators present and voting to the current
60-vote threshold for cloture that still exists, as we all know, today.

In 1977, Mr. Mondale, as Vice President, serving also as Presi-
dent of the Senate, and Majority Leader Robert Byrd played a cru-
cial role in shutting down the post-cloture filibuster of a natural
gas deregulation bill. This action became the main catalyst for ef-
forts in 1979 to limit post-cloture debate time.

There is a great deal of debate between those who believe that
under the Constitution, a majority of the Senate can change its
rules and those who disagree. Today, we will see a glimpse of the
Senate at a time when it did face and vote on that very issue, and
it is very important to look at it because it hadn’t happened before.

This is the second in a series of hearings by this committee to
examine the filibuster. The purpose is to listen and learn so that
we can later consider whether the Senate should make any changes
in its rules and procedures, and if so, which ones. I have not settled
on nor ruled out any course of action myself, but as Chairman of
the Rules Committee, I believe we need to fully and fairly assess
where the Senate is today and whether we can make it better.

One thing is certain, however. In recent years, the escalating use
of the filibuster has drastically changed the way the Senate works.
Our first hearing on April 22 explored the history of the filibuster.
We now focus on the filibuster today and its consequences for the
Senate, for all three branches of government, and ultimately for
the American people.

We learned in our first hearing that the use of filibusters has
reached unprecedented levels. The chart to my right, prepared from
facts supplied by the Congressional Research Service, shows that
the use of cloture motions has escalated rapidly in recent Con-
gresses. Cloture motion counts are useful because they represent a
response to filibuster tactics, actual filibusters, threats, or realistic
expectations of them.

During the first period which you see here, from 1917 to 1971,
there was an average of 1.1 cloture motions filed per year. The next
period is from 1971 to 1993, where there was an average of 21 fili-
busters per year. In the period from 1993 to 2007, that number in-
creased by almost a third to an average of 37 cloture motions per
year. And then we come to the 110th and the beginning of the
111th Congress. We are now averaging more than 70 cloture mo-
tions per year. That is an average of two per week when we are
in session.

Before I call on the rest of my colleagues for their statements,
I want to highlight a few statistics about where we stand with our
legislative, executive, judicial branches, and the filibuster. In the
legislative branch, not every bill that passes the House could or
should pass the Senate. But as we know, members of the House
have been complaining regularly and rapidly, at least on our side
of the aisle, that its bills stall out in the Senate, and the numbers
indicate there is some truth to that. According to the statistics
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maintained by the Senate Library, there have been 400 bills passed
by the House in this Congress that have not been considered by the
Senate. Of those, 184 passed by voice vote. Another 149 passed
with the majority of House Republicans voting yes on a roll call
vote, indicating a high degree of bipartisan support, at least for
those over 300 bills.

The filibuster is also creating problems for the executive branch.
For example, for fiscal year 2010, half of all non-defense spending,
$290 billion, was appropriated without legal authority because
Congress hadn’t reauthorized the programs. Dozens of Presidential
appointments are also being delayed or blocked from floor consider-
ation. Many of these were approved unanimously by both Demo-
crats and Republicans in committee and are stuck on the executive
calendar because of holds. That means executive agencies don’t
have the leadership and expertise to do their jobs well. Key na-
tional priorities are also being undermined. Even nominees to im-
portant national security positions are unreasonably delayed by
holds and filibuster threats in this Congress. This is dangerous at
a time when we need a Federal Government using all its resources
to fight terrorism and protect our country.

And finally, there is the judicial branch. Today, 102 Federal
judgeships are vacant, a problem which has consequences for
Americans from all walks of life, direct or, more likely, indirect.
President Obama has submitted nominations to fill 41 of those.
More than half, 24, have been reported out of the Judiciary Com-
mittee yet languish on the calendar. Of those, 20 were approved by
the Judiciary Committee with bipartisan, often unanimous, sup-
port. What is holding them up? Too often, it is the threat of a fili-
buster by one or a few Senators. It is true that the Senate increas-
ingly scrutinizes judicial nominations. I myself opposed some of
President Bush’s nominations to the bench. However, at this point
in George Bush’s Presidency, the Democratic minority Senate had
confirmed 52 Federal circuit and district court judges, but today,
the Senate has approved only 20 of President Obama’s, even when
candidates have strong bipartisan committee support. So without
enough judges to staff the Federal judiciary, businesses and indi-
viduals alike may feel pushed to give up or settle rather than wait
years for their day in court.

These are but a few examples of the consequences of the fili-
buster. So I hope today’s hearings help inform members of this
committee, the Senate, and the public at large about the use of the
filibuster and how it affects our government and our nation today.

I look forward to listening to our witnesses, and now I am going
to turn over the podium, of course, to, again, a man for whom I
have the utmost respect as both a Senator and as a person, Robert
Bennett.

OPENING STATEMENT OF THE HONORABLE ROBERT F.
BENNETT, A U.S. SENATOR FROM UTAH
Senator BENNETT. Thank you very much, Mr. Chairman. I appre-
ciate your chart. Maybe you want to leave it up there, because I
am going to have a comment or two.
Chairman SCHUMER. Great.
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Senator BENNETT. I appreciate your holding this series of hear-
ings and the opportunity to offer some introductory remarks. The
majority has chosen to focus on what it believes to be the abuse
of the filibuster by the minority, but these hearings have also re-
vealed how the Majority Leader can abuse the rules of the Senate
to limit debate and amendment.

At our first hearing, we saw how the leadership tactic of filling
the tree to prevent consideration of amendments really works, and
you referred to the Congressional Research Service, Mr. Chairman.
We went there, as well, and they have a report to which I will be
referring that talks about how the Majority Leader can use the tac-
tic of filling the tree in order to avoid allowing the minority to offer
amendments, and we go back 25 years, that is to 1985, when the
Majority Leader was Bob Dole and document the number of times
that the Majority Leader, from Dole to Byrd to Mitchell to Dole to
Lott to Daschle to Frist to Reid have used this tactic. We have
studied the abuses of the Senate rules by the majority, that is, the
use of Senate Rule 14 to bypass regular order and avoid committee
consideration, and the decreasing time between the introduction of
a matter and the filing of a cloture petition.

Here are some of the statistics, and we go back to the numbers
you show on your chart. During the 109th Congress, Rule 14 was
used a total of 11 times. In the 110th Congress, that number grew
to 30. CRS reveals that since January of 2007, the majority has
filed cloture the same day that the matter was offered to the Sen-
ate, so that cloture was filed prematurely. Before there was even
any threat of a filibuster, a cloture petition that would end up in
that large bar that is at the end of your chart was filed before the
minority had even an opportunity to make any comment.

Here is the pattern. The current Majority Leader has used this
tactic at a rate more than double that of his predecessor and five
times as often as the last five Majority Leaders combined. So you
have all of that building up to the time where now we have a situa-
tion where either Rule 14 or the filing of a cloture petition and fill-
ing the tree occurs immediately in order to make sure the minority
does not have any opportunity to offer any amendments.

This has gone unnoticed by the media. I am interested to track
the media. They were very, very much opposed to filibuster when
the Republicans were in charge, very much defending it as a tool
of truth and wisdom once the Democrats got in charge—or the
other way around, depending on which side of the media

Chairman SCHUMER. No, no, no. You were right the first time.

Senator BENNETT [continuing]. Okay. Whichever it might be. And
so these hearings are very valuable to let us look at this thing and
I appreciate very much the willingness of Vice President Mondale
and Senator Nickles to come give us their views on this matter and
look forward to hearing what they have to say.

Chairman SCHUMER. Thank you. All I would say, and I empha-
sized this at our first hearing, this is not—there is plenty of blame
to go around, if it is blame. Systems changed because of the actions
of both parties, and the actions seem to switch when each party is
in the minority or the majority. And the question is, for the good
of the Senate over a longer period of time, should we change any-
thing. But you are certainly right to bring up what you bring up,
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Senator Bennett, and I think it should contribute constructively to
the debate.

Senator BENNETT. Thank you. I ask unanimous consent that the
CRS memoranda to which I referred be made a part of the record.

[The information of Senator Bennett submitted for the record]

Chairman SCHUMER. Without objection.

Usually, I like to let everybody give opening statements, but we
have the Vice President and Senator Nickles waiting. What is your
pleasure, Senators Alexander and Roberts? Do you want to make
a couple of brief remarks?

Senator ALEXANDER. How about one minute?

Chairman SCHUMER. Great. Whatever you need.

Senator ALEXANDER. I don’t know if Senator Roberts can speak
for one minute.

Senator ROBERTS. Well, I plan to, as usual, shine the light of
truth into darkness. That may take a minute and a half.

[Laughter.]

OPENING STATEMENT OF THE HONORABLE LAMAR
ALEXANDER, A U.S. SENATOR FROM TENNESSEE

Senator ALEXANDER. Mr. Chairman and Senator Bennett, thank
you for the hearing and we look forward to hearing the former Vice
President and colleagues and Senator Nickles.

I would only say two things. One is, it is interesting to me how
the Chairman defines a filibuster. A filibuster by his definition is
anytime the majority seeks to cut off debate or to stop the minority
from offering amendments. In Senator Nickles’s testimony, he
points out that between January 2007 and April 2010, cloture was
filed 141 times on the same day a matter, measure, or motion was
brought to the Senate floor. So the Senate is supposed to be defined
by the capacity for virtually unlimited debate or unlimited amend-
ment, so if you count filibusters by saying these bad Republicans
who happen now to be in the minority have filibustered, the defini-
tion of a filibuster is any time we try to shut the Republicans up.

Well, that happened when the Republicans were in charge, and
I can vividly remember Senator Byrd’s words to me in our first
class, and he will be here to speak for himself. He said, sometimes,
the minority may be right.

And as we reflect back upon the time when President Bush was
here and the Republicans were in charge of the Congress, maybe
our Democratic friends would think that maybe they were right
about privatizing Social Security. They used the filibuster to pre-
vent President Bush and the Republican Party from privatizing So-
cial Security. They might say that the country is better off after the
great recession because they used the filibuster. Maybe they were
right. They slowed down and prevented a whole number of other
important measures, from tort reform to the appointment of con-
servative judges. Maybe they were right.

So I think we should not define filibuster by the number of times
the majority seeks to cut off debate, and I think we ought to recog-
nizl’e1 Senator Byrd’s advice that sometimes the minority may be
right.

Thank you, Mr. Chairman.

Chairman SCHUMER. Senator Roberts.
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OPENING STATEMENT OF THE HONORABLE PAT ROBERTS, A
U.S. SENATOR FROM KANSAS

Senator ROBERTS. Thank you, Mr. Chairman.

At the last hearing, we detailed—and thank you for your leader-
ship on this—the marked decline on open amendment rules in the
House and the soaring increase in the closed amendment rules for
legislation brought up before that body. To whom can the American
people turn when the House majority runs roughshod over the mi-
nority and the wishes of the public? That is the Senate. The Fram-
ers of the Constitution certainly intended that.

There is a temptation, I think, on the part of some members in
this chamber to make the Senate more like the House, to do away
with the procedures and the precedents intended to foster com-
promise and comity.

Since 2007, there has been an unprecedented rise in the par-
liamentary tactics by the majority to circumvent what we call reg-
ular order, and that data is indisputable. I encourage anyone inter-
ested in the subject to witness the trend over the last three-and-
a-half years that is characterized by an increase in the Rule use
of 14 to bypass committees, a decrease in the use of conference
committees to resolve legislation, and a drastic rise in the use by
the Majority Leader of a tactic called filling the tree, which pre-
vents the minority from offering amendments. The use of filling the
tree is more than double that of the previous leader and exponen-
tially greater than the norm of the last decade.

I think these trends are alarm bells. Some critics charge the mi-
nority with obstruction and point to the number of cloture motions
filed in the last three-and-a-half years as evidence of, quote, filibus-
tering. The use of cloture, which is an instrument to cut off debate,
does not really correlate with objections from the minority. A great
many cloture motions, far more than in any previous Congress, are
filed the moment the question is raised on the floor. Thus, debate
is cut off before it can even begin.

Worse yet, there seems to be a growing inclination intentionally
to conflate the term filibuster with holds. Everybody knows holds
are an informal process by which a Senator submits notice that
they object to a unanimous consent request. Typically, a hold is
used to prevent a nomination or a piece of legislation from passing
the chamber without debate or a recorded vote. A hold does not
prohibit the Majority Leader from bringing a question to the floor.

I would like to reiterate in closing—over my two minutes, I
apologize to the Vice President and to Senator Nickles—the fram-
ers of the Constitution had the foresight to create an institution
that was based not on majority rule, but where each State, regard-
less of size, had two Senators to speak out on their behalf, to de-
bate, and to offer amendments. For anyone who doubts that this
is what the Framers intended, I encourage them to revisit the Fed-
eralist Papers Number 10, attributed to James Madison. He states,
“Complaints are everywhere heard that the public good is dis-
regarded in the conflicts of rival parties and that measures are too
often decided not according to the rules of justice and the rights of
the minority party, but by the superior force of an interested and
overbearing majority,” and that is true whether it is Republicans
or Democrats.
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Mr. Chairman, the filibuster is an indispensable tool for control-
ling the effects of partisanship and factionalism because it compels
the majority, regardless of party, to meet the minority and the
American people in the center in order to forge a national policy
that is based on consensus instead of discord. When Don Nickles
came up to shake my hand, who has been a longtime friend, he
said, what is happening? And I said, this place is broken. Help.

With that, Mr. Chairman, I thank you very much, and I apolo-
gize to the gentlemen who are waiting patiently.

Chairman SCHUMER. I think your concluding lines would find
favor with the majority of Senators, whatever our diagnosis is, and
that is the reason we are having these hearings.

Senator Durbin, our Democratic Floor Leader.

OPENING STATEMENT OF THE HONORABLE RICHARD J.
DURBIN, A U.S. SENATOR FROM ILLINOIS

Senator DURBIN. Thank you, Mr. Chairman. It is good to see the
Vice President and I thank all of you who are here to testify today.

I am completing a book now which is a biography of Mike Mans-
field and his tenure as the Majority Leader and there was an inter-
esting early chapter there in 1963, when there was a debate in the
Senate over the Satellite Communications Act and Wayne Morse
initiated a filibuster against the Satellite Communications Act. It
became a celebrated cause because the Democratic majority was
split. The Southern Democrats, who had argued you should never
cut off debate, because they didn’t want to go to the civil rights
votes, were in a quandary because they wanted to move to the sat-
ellite bill and it meant that they had to cut off debate, vote cloture
against Wayne Morse’s filibuster on the satellite bill.

Ultimately, they made the decision to go forward and over 70
Senators voted for cloture to stop the filibuster by Wayne Morse.
That is an interesting footnote, but the closing sentence was, I
thought, the most memorable part. It was the fifth time in the his-
tory of the Senate there had ever been a motion for cloture, 1963,
the fifth time.

And so this institution which we are a part of and which respects
the rights of minorities within the institution has functioned
throughout its history respectful of minorities, but has not gone to
the extremes we have now reached where we are now using the
cloture motions and filibusters as commonplace. So we have gone
beyond deliberation to somewhere near deadlock. For some, that
complements their political philosophy. They don’t want the Senate
to do anything, and I guess that is an approach that can be served
by this use of the rules. But I don’t think it serves our purpose in
society at large or our purpose in this nation, where we are ex-
pected to deliberate but to decide.

In the last six weeks, I can tell you what our business has been.
We spent one entire week in the Senate debating on whether we
would extend unemployment compensation by four weeks. We
spent the next week in the Senate debating five nominees, all of
whom passed with more than 60 votes. So there clearly was very
little controversy associated with them. And now we are on our
fourth week on the Wall Street reform bill, which we hope to in-
voke cloture on this afternoon. At this pace, there are so many
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major issues facing this nation and the Senate that cannot be con-
sidered. I think it is part of a strategy. Unfortunately, the rules
complement that strategy and benefit that strategy.

Now, I have been on the other side of this argument, as well. I
was a whip when we were in the minority position with 45 votes
and I needed to find 41, when necessary, to stop cloture. So I know
that you have to look at this from both sides of the perspective.

But I do believe that we have reached a point now where the
American people are losing faith in this institution and I don’t
think, whatever our purpose may be, that if that is the ultimate
result, that we are serving our democracy. We have got to find a
reasonable way to respect the minority but to stop what I think is
clearly a destined gridlock for this great institution.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Durbin.

And now, I will ask unanimous consent that my introductory re-
marks be added to the record, because we have someone far better
at introducing the Vice President.

[The prepared statement of Chairman Schumer submitted for the
record]

Chairman SCHUMER. So we would ask Senator Klobuchar and, of
course, Vice President Mondale to take their seats at the table.
Senator Klobuchar.

INTRODUCTION OF HON. WALTER F. MONDALE BY THE HON-
ORABLE AMY KLOBUCHAR, A U.S. SENATOR FROM MIN-
NESOTA

Senator KLOBUCHAR. Thank you very much, Mr. Chairman,
members of the committee, Senator Nickles.

It is such an honor to be here to introduce the Vice President.
As you can imagine, he is revered in our State, and you should
know that my first job in Washington was as an intern, and my
first assignment as his intern was to do a furniture inventory of
all of the Vice President’s furniture as well as his staff’s. It was a
project that took two weeks. I wrote down the serial numbers of
every piece of furniture, and I can tell you that I tell students, take
your internship seriously, since that was my first job in Wash-
ington and this was my second job in Washington.

[Laughter.]

Senator KLOBUCHAR. I will also tell the members of the com-
mittee that nothing was missing——

[Laughter.]

Senator KLOBUCHAR [continuing]. So you have a very honorable
witness here with you.

You think about the Vice President’s career and everything he
has done, the crusading Attorney General in Minnesota, a leader
in the United States Senate, a Vice President who really defined
the role of the modern Vice President, the Ambassador to Japan.
When I was there recently, they referred to him in Japanese, which
I will not attempt, as “The Big Man,” he was so respected when
he was in Japan. And he made that very courageous decision when
Paul Wellstone tragically died to have to take up the mantle for
our party with only a week remaining in the election. And while
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he was not successful, he handled it, as he has done everything in
his life, with such civility and such dignity.

One part of his biography that is often overlooked that you will
hear about today is when he was in the Senate, frustrated with the
lack of getting things done, as Senator Durbin so eloquently spoke
about, and decided to take on the power structure. It is really an
amazing story, and he was, in fact, successful—maybe not success-
ful enough, as we see where we are right now, but at that time,
he made a major change, and so I am sure he will enlighten the
committee with his stories and knowledge, and it is my honor to
introduce the Vice President.

Chairman SCHUMER. Vice President, your entire statement will
be added to the record, and you may proceed as you wish.

STATEMENT OF HON. WALTER F. MONDALE, DORSEY AND
WHITNEY LLP, MINNEAPOLIS, MN

Mr. MONDALE. Thank you, Senator Klobuchar, for your kindness
in introducing me today. We are very proud of Amy in Minnesota,
and from what I understand, the nation shares that pride today,
and I am honored that she would be present with me at the com-
mencement of this hearing.

Mr. Chairman, I am very grateful to the committee for con-
ducting these hearings on the need to reform the rules to protect
debate and deliberation, so central to the unique role of the U.S.
Senate, while removing flaws in the procedures that experience has
proven fuel obstruction and paralysis.

Perhaps I was asked to testify because of my involvement in the
successful bipartisan battle to reform Rule 22 in the 94th Congress,
where we reduced the number of members required to invoke clo-
ture from a maximum of 67 to 60. At about the same time, led by
Senator Byrd, we changed the post-cloture rules so that at a time
certain following cloture, the Senate would have to vote on the un-
derlying measure, because we were developing at that time a post-
cloture filibuster technique which led to endless delay.

My cosponsor, Jim Pearson from Kansas, a Republican, and I
called up our proposal at the very opening of Congress. Our strat-
egy was based on the constitutional right of the Senate to propound
its own rules by a majority vote. Vice President Rockefeller, ruling
from the Chair, supported our position. The Majority Leader, Mike
Mansfield, a wonderful human being and leader, appealed the
Chair’s initial ruling, an appeal we then successfully moved to
table on a non-debatable motion.

In that long and sometimes bitter fight—I think we were on the
floor for a month or more—the Senate on three separate occasions
voted to sustain the constitutional option, the principle that a ma-
jority vote could change the rules. After the sense of the Senate be-
came clear, Mike Mansfield and Bob Byrd, also with Russell Long,
working with the Republican leadership, reached the negotiated
compromise that I just outlined, and those are basically the rules
that govern the Senate today.

As we completed that process, an argument occurred about
whether the Senate, in reaching the compromise rules, erased the
effect of the majority-vote motions to table that I referred to ear-
lier. I think Senator Cranston said it best when he said, “Uphold-
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ing the [eventually successful]Mansfield point of order only adds
one tree to a jungle of precedents we reside in. But above and be-
yond that jungle stands the Constitution, and no precedent can re-
verse the fact that the Constitution supercedes the rules of the
Senate that the constitutional right to make its rules cannot be
challenged.”

At about the same time, Senator Byrd, who was the key leader
in these rules reforms, said that at any time that 51 Senators are
determined to change the rule and have a friendly presiding officer,
and if the leadership joins them, that rule can be changed and Sen-
ators can be faced with majority cloture.

That constitutional precedent remains today. Some argue that
the rules themselves require a two-thirds vote for any amendment,
but as I said earlier, I think the Constitution answers that ques-
tion: a determined majority can change the rules.

We took that bold step in 1975 to reduce the cloture requirement
because we had become paralyzed. We were in a ditch in the Sen-
ate and many of us saw an abuse of the rules. Jim Allen of Ala-
bama was a rules wizard. He had a coterie of allies who began the
march toward what we see today, the use of cloture to paralyze the
Senate, preventing it from acting on any issue that a motivated mi-
nority might seek to block. The constitutional remedy was invoked
by majority rule in 1975, and the compromise was adopted by a
large bipartisan vote.

While the circumstances then differ in detail from what you con-
front today, fundamentally, what we see now is the logical exten-
sion of the paralysis we faced then. The Senate, in fact, has evolved
into a super-majority legislative body. The ever-present threat of
filibuster has greatly enhanced the ability of a single Senator, sim-
ply through a hold on a nominee or a measure, to prevent any con-
sideration and to do so secretly. Many members of the Senate have
said that this body is in crisis. Many scholars have said that the
crisis is more severe than it has ever been before.

I am heartened to see, particularly among newer members of the
Senate, and I hope in the Senate at large, that there is a growing
demand for rules reform, and I hope these rules will be ready for
adoption at least by the beginning of the next session.

Let me just mention two suggestions that I have. One, weaken
the power of holds by making a motion to proceed either non-debat-
able or debatable for a limited number of time, say, two hours. This
change has been suggested many times over the years, but today’s
Senate demonstrates how badly it is needed. The rules should pro-
vide that the consideration of any nominee or the debate on any
measure can begin —begin, not end-by a traditional motion to pro-
ceed requiring only a majority vote.

Secondly, I would hope that the joint leadership could shape a
reformed Rule 22, as we did in 1975, that would reduce the number
of Senators required for cloture from the present 60 to, say, some-
where between 58 and 55. There is no magic number. You will no-
tice I do not want to get rid of the filibuster, but as I will argue,
I think we need a different number.

Then, we tried to find the line that would assure deliberation
and prevent debilitation. The number 60 worked for us then, but
in this harshly partisan Senate of today, I believe it is a hill too
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high. However, it would worry me to reduce the cloture require-
ment all the way down to a simple majority to end debate. It might
be more efficient, but the Senate has a much higher calling. It
must ventilate tough issues. It must protect the integrity of our
courts. You must shape the fundamental compromises reflecting
our Federal system. And at times of great passion, you must help
us find our way, lead us forward, and hold us together.

I served in the Senate during the most perilous times of execu-
tive abuse, when wars were begun and escalated, when funds were
spent or withheld, when civil liberties and civil rights were under
assault—all with little public awareness; and no accountability to
the legislative branch—and it was only when basically here in the
Senate that Senators stood up and used their special stature that
we began to make a change. And that is why I don’t want to get
rid of the filibuster entirely.

Ironically, however, the use of that right as now practiced threat-
ens the credibility of the Senate and its procedures and, I think,
adds to the incivility that we discuss. The filibuster should not be
used to frustrate the very purpose of the Senate procedures, to fos-
ter discussion, even extended discussion, to enhance public under-
standing.

The constitutional authority to advise and consent found in the
Senate for Presidential nominations is one of the Senate’s most im-
portant responsibilities. Yet there can be no consent without debate
and there can be no debate if a minority of Senators, even a single
Senator, can bar the Senate from giving its consent. Under the
same constitutional provisions that give the Senate the power to
change Rule 22 by majority vote, it can change its procedures for
bringing nominations to the floor.

The Senate’s leadership should have the authority, sustained by
a majority and a ruling of the presiding officer, if necessary, to
bring nominations to the Senate. In addition, the Senate’s leader-
ship has the ability to suspend until a particular nomination has
been resolved the two-track system that has permitted more fili-
busters, in effect if not in name.

One of the things we did back in 1975, in addition to reducing
the number required for cloture, was to institute the two-track sys-
tem. So the old idea that if you wanted to filibuster, you had to get
on the floor and make a spectacle of yourself, “Mr. Smith Goes to
Washington,” and the whole nation and the world can see what you
were doing had been replaced by a more subtle, silent filibuster
that allowed for more efficiency in getting the huge backlog of Sen-
ate business conducted, but it had a negative side effect because it
reduced almost all public attention and public responsibility for in-
stituting filibusters and now the holds that, in my opinion, are
based upon the filibuster.

I am going to submit the rest of my testimony for the record, but
let me just close with one statement. When the restored Old Senate
Chambers were dedicated here some years ago, I think Howard
Baker was selected to speak at those ceremonies for the Repub-
licans and Tom Eagleton was selected to speak for the Democrats.
And Senator Eagleton pointed out the unique and even sacred role
that the Senate has in sustaining the values and the laws and the
unity of our country.
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He said, “Here in this room has been sheltered the structural
side of our democratic government for decades. The government’s
life force, what makes it work and endure, is our capacity to accom-
modate differences and to find a way beyond parochial, partisan,
and ideological concerns to live together as a free nation.” I think
that is the Senate’s unique role, and that is why the work of this
committee and the decisions of the Senate on how it will conduct
itself are so crucial to our future. Thank you.

[Thde prepared statement of Mr. Mondale submitted for the
record]

Chairman SCHUMER. Thank you, Mr. Vice President. That was
outstanding testimony. You described better than I have heard in
a paragraph why people don’t stand up and debate the way they
did when Jimmy Stewart, which is a question all of our constitu-
ents ask us all the time.

Now, we have a little bit of time issues here. Senator Nickles, I
believe you have to leave by 11:15. If you wouldn’t mind, Mr. Vice
President, because I know you were going to stay—no, stay where
you are, if you don’t mind—maybe we can have, with the commit-
tee’s permission, Senator Nickles do his testimony, and then we
will ask them questions together. Is that okay with everybody?

Thanks. Okay, so let me introduce Senator Nickles briefly. Well,
we all know Senator Nickles. He was an outstanding leader here
for 24 years, Republican Whip, and played a major role in many
different pieces of legislation. It is very kind of you to come and
give us your views. Without objection, your entire testimony will be
read in the record and you can proceed as you wish.

STATEMENT OF HON. DON NICKLES, CHAIRMAN AND CHIEF
EXECUTIVE OFFICER, THE NICKLES GROUP, WASHINGTON, DC

Mr. NICKLES. Mr. Chairman, thank you very much, and I appre-
ciate your accommodation. I think the world of the Senate. I spent
24 years in this institution. I love the Senate. I even served on this
committee for a short period of time, and I think, as Senator Dur-
bin, you called it a great institution. It is a great institution. I was
with Senator Cochran this morning and he called it a very special
place, and it is a very special place.

I sometimes participated in indoctrinating new Senators, or
newly-elected Senators, and I would usually tell them, the Senate
is special for a couple of reasons, but amongst legislative bodies, it
is really special because unlike the House and unlike most par-
liament procedures, members of the Senate have unlimited debate
and unlimited opportunities to offer amendments. Sometimes the
rules curtail that, and I kind of shudder when that happens be-
cause that infringes on what really distinguishes the Senate as
being such a unique body.

So rules of the Senate, and I heard Senator Mondale talk about
the abuse of the rules, but the abuse of the rules can go both ways.
And certainly if the rules are used to abort debate, not shut down
debate, but just eliminate debate or eliminate amendments, I find
that offensive to the traditions of the Senate. Some of the proposals
that some people are talking about really would alter the Senate
in a way that makes the Senate much more like the House of Rep-
resentatives, and that would be a serious, serious error.
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I know many of you had the pleasure of serving in the House as
well as the Senate. I did not. But I really beg you not to turn the
Senate into a legislative body that is very comparable to the House.
Granted, you can do a lot of things. You can do a lot of things very
quickly. You can do a lot of things with very limited debate and
with the majority vote. That is not the Senate that I served in for
24 years and it is not the tradition of the Senate and it wouldn’t
be good for the country. It wouldn’t be good for the legislative proc-
ess, either.

Our forefathers showed great wisdom and our leaders in the
past, including Senator Mondale and others that have worked to
develop the rules, and the rules aren’t perfect, but they can be
abused. I think cloture, by its very nature is somewhat abusing the
process. It is being used way too much and there are way too
many, quote, “filibusters,” but I would really question what is a fili-
buster. I can only remember a few filibusters in my career.

I do remember laying on a cot at night just off the Senate floor
when we are going on and on and on shortly before Christmas,
having other members talking about cussing those—not talking
about cussing, they were cussing members of the Senate who were
keeping us here so close to Christmas—it probably sounds familiar
to what you all were hearing this past Christmas season—because
I was involved in it. That was over a nickel-a-gallon gasoline tax,
I think, in 1982, and it was very contentious.

But we didn’t have many filibusters in that period of time. This
growing explosion of filing cloture—cloture, the whole idea was to
limit debate and limit amendments, but unfortunately, now, cloture
is being used to shut off debate and shut off clotures. There is a
big difference. And when cloture is used to shut off debate and shut
off amendments prematurely, that is wrong. There is a right way
to legislate and a wrong way to legislate, and if you are curtailing
individual Senators’ ability to offer amendments prematurely—and
I say prematurely, and that is a judgment call.

I know the bill that is on the floor of the Senate—and I was
working with Senator Durbin, I wanted to see his amendment—I
was worried, would this get in before cloture was filed. And I am
sure that there are hundreds of amendments that are pending
right now that many members and other people are saying, boy, I
hope that gets in before cloture is filed because it is going to knock
our amendment off, and that will probably be a determining factor
whether you get cloture.

But I compliment Senator Dodd and I compliment Senator Reid.
At least you had the bill on the floor and it was debated. It was
amended. Democrats and Republicans did get to offer amendments.
That is a healthy change. We used to do that all the time. We used
to have authorization bills on the floor, subject to amendments, so
Democrats and Republicans could offer a lot of amendments before
cloture would come down. And now, cloture is being pulled—I call
it a quick-draw cloture. It is being filed way to quick, way too often.

A couple of other comments I will make that are the same thing,
and I have heard both Senator Alexander and Senator Roberts and
Senator Bennett mention, and that is Rule 14(b), bypassing the
committee process. And I am well aware of the fact that we did it
at times when Republicans were in control. But it is happening on
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an accelerating basis. The rate that that is happening now is accel-
erating.

What does that mean? It means we don’t go through committee
markup. That means the bill is usually written in the Leader’s of-
fice. Well, I was in leadership for 14 years. I had my hands on a
lot of pieces of legislation that we were involved in. But bypassing
the committee, in my opinion, is a mistake. Committees in general
usually have bipartisan markups where members are able to mas-
sage and legislate.

I think the health care bill that Senator Baucus marked up with
Senator Grassley, they had hundreds of amendments. That was
done well in committee. It wasn’t done well afterwards, in my opin-
ion. Then it went to the Leader’s office. That is not the Senate
working its will. Bypassing the committee process is dangerous.
The same thing, whether there is energy legislation. When you
have major pieces of legislation, it is very important it go through
the committee process, let all members on the committee who have
experience and expertise be able to amend it, to massage it, to
work on it, as well as on the floor.

And the same thing would apply to filling the tree. And again,
I know Republicans did it, but I know it is also happening on a
much more rapid pace today. That is a serious mistake. That is a
serious infringement on a Senator’s ability to be able to offer
amendments and to be able to debate. And I think when we did
it, looking back, I think we made a mistake.

So any time that the Senate by the use of rules, filling the tree,
bypassing committee or filling cloture prematurely and denying
Senators the opportunity to debate or amend, in my opinion, cur-
tails the Senate from being the great tradition, the great legislative
body, the great deliberative body which is so crucial to passing
positive, good, bipartisan legislation.

Lowering the threshold required for cloture, in my opinion, as
well, would be a mistake, because that is a threshold that almost
by definition requires bipartisan involvement. It requires some co-
operation. You lower that, you increase the tendency or the likeli-
hood for basically the dominant party at the time to steamroll, and
that, in my opinion, is not good for the process and it is not good
for the American people.

I think the rules can be adjusted, but maybe adjusted more by—
maybe I will take an example, Senator Mondale’s comments when
you talk about maybe changing the time on motion to proceed. For
the most part, we didn’t have filibusters on motions to proceed in
the past and you shouldn’t in the future. Just having an agreement
with the majority and minority to say, we won’t filibuster the mo-
tion to proceed as long as you give us ample time to debate and
amend. And as long as that understanding is there, we won’t fili-
buster the motion to proceed. You could eliminate lots of those clo-
ture petitions. You could save two or three days on debating a mo-
tion to proceed and actually be amending a bill and make real
progress. That is just a suggestion.

Mr. Chairman, thank you.

[The prepared statement of Mr. Nickles submitted for the record]

Chairman ScHUMER. Well, thank you, and I think just putting
your testimony and Vice President Mondale’s next to one another
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is great because it shows that there are some different points of
view, but there is a need to fix the system and some areas where
we can agree. There is often difference in interpretation as to what
is causing all of these problems, but as I just said to Senator Ben-
nett, maybe there is a way we can come up with a bipartisan way
to fix things, that deals with both sides’ legitimate complaints.

The first question I have is for—and I know Senator Udall just
got here late. He has been instrumental, by the way, in having
these hearings and leading them and he wants to give an opening
statement. Because of our time constraints, what I would like to do
is just give you some extra time when your question period occurs,
if that is okay.

Senator UDALL. That would be great, Mr. Chairman. Thank you.

Chairman ScHUMER. Okay. My first question is to Senator Mon-
dale—Vice President-slash-Senator-slash-great American Mondale.
The nub of this debate, not in terms of how to fix it but whether
we even can fix it, is the contrast of the Constitution, the Article
I, the Senate ‘shall make its own rules,” versus the rule that is now
in place in terms of having a majority of the Senate be elected be-
fore you can change the rules, two-thirds, and you mentioned what
Senator Cranston said. Was there much debate back in 1975 about
the contrast of those two positions? Could you just elaborate a little
more, because that is going to be the nub of the issue if we should
attempt to change anything. Even if, say, Senator Bennett and I
were to agree on what changes could occur, another Member who
wouldn’t agree could still force us back into that conundrum.

Mr. MONDALE. Yes, there was intense debate. One of the key ele-
ments of the debate was between our position that the Constitution
conferred upon the Senate the ability to change its rules by a ma-
jority vote, at least at the opening of the session—so I read the rule
as not limited to that, but that is why I say “at least”—and some
of the opponents who said everything is controlled by Rule 22 as
inherited and it can only be amended under those rules, the Senate
is a continuing body, and the other arguments that you have all
heard again and again.

So that issue was totally vented. That was the issue contained
in the motion to table, which we tabled, and our argument was, as
Senator Cranston put it so well, as Bob Byrd pointed out during
this debate, that a majority of the Senate with a cooperating pre-
siding officer and leader could invoke majority cloture on its own.
In other words, the constitutional power was there. That was very
much at the heart of the debate.

We argued that if the Framers wanted the Senate to have a
higher voting requirement to change the rules, it would have pro-
vided it, because in five or six places in the Constitution, such as
confirmation, treaty ratification, and some other measures, it pro-
vides specifically that two-thirds of the Senate are required. So we
think there are a lot of strong arguments for the majority vote
principle that we made and sustained in that debate.

Chairman SCHUMER. Would you want to comment on that, Sen-
ator Nickles?

Mr. NICKLES. Just a couple of comments. One, I served—since I
have been in town, leadership has changed in the Senate six times.
With Senator Mondale, in that period, the Democrats controlled
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both Houses for decades. And now you have much more volatile
leadership changes, and I can tell you, if you read past comments
from Democrats and Republicans, their vantage point and view-
point changes whether they are in the majority or the minority.

Chairman SCHUMER. Absolutely.

Mr. NicKLES. Long-term, I think 60 is a very good number and
I would hate to think the Senate would reduce that number. And
Senator Alexander alluded to it. President Bush had control of both
Houses. If the Senate would have moved to a majority number, say
51, there was no limit what could have been passed.

The Senate having a higher number, having 60—and I like 60.
I think maybe 67 might have been too high. Sixty is a pretty good
number. It makes the majority work with the minority and——

Chairman SCHUMER. But do you think we could change it based
on the Constitution?

Mr. NickLES. No, I am not——

Chairman SCHUMER. Should we want to?

Mr. NIckLES. Well, one, I think it would be a disastrous mis-
take

Chairman SCHUMER. Right.

Mr. NICKLES [continuing]. A disastrous mistake for the Senate if
you want the Senate to be a deliberative body, if you want the Sen-
ate to be different from the House.

Chairman SCHUMER. Right.

Mr. NickLES. If you want a majority body where 51 individuals
can ram things through, that is not the Senate I know and love.

Chairman SCHUMER. I am not asking about 60. I mean, let us
just take the motion to proceed. Do you think the Senate could
change that rule by a majority vote? Let us say Senator Bennett
and I agreed that was the right thing to do in exchange for you not
being able to fill the tree in certain ways.

Mr. NickLES. I think:

Chairman SCHUMER. Do you think we could do that?

Senator BENNETT. I would stipulate that that agreement is hypo-
thetical.

[Laughter.]

Mr. NICKLES [continuing]. I think what would be much pref-
erable, instead of changing the rules, would be to have basically a
caucus agreement, Democrats and Republicans saying, we are not
going to filibuster motions to proceed. In exchange, we expect time
and amendment opportunities. Don’t shut us out. Don’t fill the tree.
Let us legislate like we should. I think you can do that with a
handshake without amending the rules.

We are a continuous body. The rules do continue into the next
time. I know if you went into January and said, oh, under the Con-
stitution, we are going to rewrite the rules, somebody would say,
the existing rules are still in existence. The officers of the Senate
are still in existence. And so to do that, you are going to have to
have 60 votes to get there, or 67, actually

Chairman SCHUMER. Sixty-seven.

Mr. NICKLES [continuing]. Sixty-seven to amend the rules. I
would prefer, instead of amending the rules, I would urge you not
to get in that battle.
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One, I would expect, even predict, that the viewpoint is going to
change after November, what threshold you would want. I would
just encourage you—Ilike I said, it has changed six times since I
have been up here. It will change again. Sixty is a good number.
It works.

And people say the Senate doesn’t work. Senator Roberts said
the Senate is broken. There are a lot of things that are broken
about the Senate, but you don’t have to change the rules of the
Senate to fix it. A lot of it could be done—Harry Reid—I was Re-
publican Whip and Harry Reid was Democrat Whip for six years.
We got along very well. We never had a problem, never had a prob-
lem. And I can’t help but think leadership working together, maybe
the whole caucuses working together, saying, wait a minute. This
is getting carried away.

One Senator shouldn’t be able to place holds on people forever.
And people think holds stop all these nominations. No. All it does
is say, I wish to be consulted. Consult him to say, now we are
bringing up the nominee, and if you want to block the nominee, get
prepared to speak because we are going to stay on the nominee
until we are finished. People have a right to be notified. The Sen-
ate operates a lot on unanimous consent. Individual Senators have
the right to be notified before you bring up the nominee or the bill
so I can participate in the debate. That makes sense. But they
don’t have a blanket right to stop everybody indefinitely forever.

So the hold, the perception of the hold, I think, has been greatly
blown out of proportion. I hope that we don’t get in the tradition
of filibustering judicial nominees. That came up in the last few
years. I think that was a mistake. I mean, the tradition was, we
had big debates over Judge Bork and Judge Thomas and really not
so much on—on some nominees, but we still allowed a majority
vote and I am glad that we did.

Chairman SCHUMER. Thank you.

Senator Bennett? I mean, there are so many questions, but we
want to move on here. This is such very good testimony.

Senator BENNETT. Thank you very much, and thanks to both of
you for your insightful comments.

I, as a relatively new member of this body at the time, remember
a situation where President Clinton sent up a nominee that some
members of our conference didn’t like. We didn’t have enough votes
at the time, even though we were in the majority, we didn’t have
enough votes to defeat the nominee because there were some Re-
publicans that would go with the Democrats and the nominee
would get 51 votes. And the question came up, well, let us fili-
buster. We have got 41 who are opposed. Let us filibuster. Senator
Lott, the Majority Leader, said, absolutely not. The tradition in the
Senate is you do not filibuster judges. And my colleague from Utah,
Senator Hatch, the Chairman of the Judiciary Committee, said the
Leader is absolutely correct. Under no circumstances do we fili-
buster judges. And so some of the others who were making this
case said, oh, all right.

And making your point, Senator Nickles, Senator Hatch said, the
time will come when we will have a President, and if we filibuster
their judge with their President, they will then have the precedent
to filibuster our President’s proposal for judgeship. And when
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Miguel Estrada came before the Senate and Senator Daschle, as is
his right under the rules, changed the precedent, we saw a sea
change in the way things were done around here.

And that was the point at which I discovered that precedents
trump the rules. Precedents are easy to change when they are dif-
ferent than the rules, but the precedent that you don’t filibuster
judges got changed, and now, Mr. Chairman, you have heard the
exchange on the floor. When a Republican was going to filibuster
a Democratic judge proposed by President Obama and some of our
Democratic colleagues started quoting back to us our own state-
ments that we said, no, you don’t filibuster judges, Senator McCon-
nell, as the Leader, said, I made that statement, I believe that
statement, but you changed the rules and we are now operating
under your rules.

I don’t know quite how we rewrite some of the rules to fit some
of the precedent of comity that we had, but that is the problem we
are facing. Under the rule, you can, indeed, file a cloture petition
:cihe slame day the bill comes down and you can fill the tree imme-

iately.

And I remember Senator Byrd doing that as Chairman of the Ap-
propriations Committee on the first supplemental bill when I got
here brand new as a freshman Senator, and the Republicans raised
a huge outcry about how unfair that was and backed him down,
not with votes, but simply the strength of their argument. And I
remember very clearly—you remember the things when you are a
freshman Senator—when Senator Byrd more or less apologized to
the Republicans and said, no, we will allow amendments. We will
allow this to happen. And he backed away from it and the filled
tree—I wasn’t smart enough to know how they did it under the
rules, but the filled tree somehow went away and we went ahead
with this.

So even in the relatively brief time I have been here, I have seen
a sea change as we have moved from the kind of circumstance you
describe, Senator Nickles, where people sit down and work it out
on the basis of precedent and comity behind the scene, to a situa-
tion where the rule is taken to the extreme, and once it is, which-
ever party does it, then enables the other party to do it back when
the control in the Senate changes.

I have no questions for you, just that comment, listening to the
two of you and your experience and then adding my own experi-
ence, that we should be very, very careful as we proceed in these
waters because we can mess things up pretty badly, and even
under the present rule, if we are not careful.

Thank you, Mr. Chairman.

Mr. NICKLES. Senator Bennett, if I could just make one comment,
a lot of this could change if you had several Senators on both sides
who said, you know what? I am always going to protect your right
to offer amendments if you will always protect my right to offer
amendments. If you have enough Senators do that, then cloture is
not invoked the first time or two. There was even a tradition when
I was first elected that some Senators wouldn’t vote for cloture the
first time or two, just because on that very principle. They always
thought we should have maybe a little more debate and a little
more amendments. And if you had more debate and more amend-
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ments, a lot of the hostilities and partisan fever goes away. People
get pent up.

I am not aware of how many amendments are pending or are
going to be shut off on the financial bill, but I know there are a
lot. But at least the bill has been on the floor and it has had some
amendments. I love seeing authorization bills, and as a former Sen-
ator, I loved having an authorization bill on the floor subject to
amendment. And I, frankly, even liked the idea that we didn’t have
a germaneness requirement. So you could be on a bill and offer
something totally out of the ballpark, even have a little fun that
way. And it is all right to have a little fun. You should have some
fun. And you can express yourself that way instead of being so bot-
tled up and so restricted that you never get a chance to offer your
amendment. That increases the partisan tensions dramatically.

Chairman SCHUMER. I know you have to go, Senator Nickles, but
we thank you for your testimony.

Mr. NicKLES. Mr. Chairman, thank you very much.

Chairman SCHUMER. Thank you for being here.

We are going to continue the questioning with the Vice Presi-
dent, and Senator Udall, you can make an opening statement as
well as ask some questions.

Senator UDALL. Senator Nickles, is it 11:15 you have to leave?

Chairman SCHUMER. Yes.

. kSenator UDALL. Because you have two minutes here. I would just
ike to——

Mr. NICKLES. Absolutely.

Senator UDALL. Senator Schumer asked you the question about
the constitutional option, and you are a lawyer, is that correct?

Mr. NicKLES. No.

Senator UDALL. Oh, you are not? Okay. Okay. Well, then no won-
der you evaded the question, then.

[Laughter.]

Mr. NickLES. I would think——

Senator UDALL. But do you have an opinion? I mean, he basically
was asking, you know, he gave a hypothetical and Senator Bennett
said he wouldn’t stipulate to it, but the problem we have today that
you are describing, and you said it very well, you said several times
there are way too many filibusters. That is your quote. The fili-
buster is being used too many times. I mean, that is what we are
seeing over and over again.

To change that, the key is, as Vice President Mondale said, to
be able to move with 51 votes and be able to do it as a majority
under the Constitution. Do you have an opinion on that? The Con-
stitution says in Article I, Section 5, each House may determine
the rules of its proceedings, and the vote by 51 votes at the begin-
ning of a Congress. Do you have an opinion on that?

Mr. NICKLES [continuing]. Yes. I think it would be a disaster if
you did it.

Senator UDALL. Well, no, but can you do it?

Mr. NickKLES. Well, one, you still are operating the rules under—
it is a continuous body. You don’t have 100 percent of the Sen-
ate—

Senator UDALL. Well, your answer is then no, I think.

Mr. NickLES. That would be correct.
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Senator UDALL. Yes. Okay. I understand the continuous body——

Mr. NICKLES. I could give you a longer answer:

Senator UDALL. No, no. I don’t need a longer answer

[Laughter.]

Senator UDALL [continuing]. Because it is 11:15.

[Laughter.]

Mr. NickLES. I appreciate it.

Senator UDALL. I wanted to try to see if I could get an answer
from you directly, and I understand the continuous—not to cut you
off and not to be impolite in any way. I want to let you leave at
11:15, as you agreed.

Mr. NIckKLES. I appreciate it. Thank you.

OPENING STATEMENT OF THE HONORABLE TOM UDALL, A
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you.

Thank you, Chairman Schumer, very much. Before I ask the Vice
President a couple of questions, I just want to say a few things. To
me, today’s hearing is not about examining the current use of the
filibuster, but the abuse of the filibuster. We would not need to ex-
amine the filibuster if it were used sparingly and judiciously, as
Senator Nickles talked about. Unfortunately, both parties in recent
years have shown their willingness to use it as a tool of obstruction
rather than a means to extend debate.

One of the main reasons I ran for the Senate is because I saw
the world’s greatest deliberative body turning into a graveyard of
good ideas. After over a year of observing this body in action, or
in many cases lack of action, it is clear that we are in danger of
becoming just that.

Last month, this committee held its first hearing on the fili-
buster. It focused on the evolution of the filibuster throughout the
history of the Senate. At that hearing, several of my senior col-
leagues on the other side of the aisle spoke about the need to pre-
serve the filibuster in its current form. They argued that it is em-
bedded in the Senate’s tradition of unlimited debate, that any at-
tempt to reform it is simply a short-sighted power grab by a frus-
trated majority.

But I believe my colleagues are missing the point. I had been
speaking for months about reforming the Senate rules, not just the
filibuster, to make this a better institution. I am not approaching
this effort with disrespect for this body’s traditions. I hope that by
reforming our rules, we can restore some of the collegiality and bi-
partisanship that our Founders intended for the Senate.

And let me make clear, I don’t necessarily think that the current
three-fifths requirement to achieve cloture is wrong. What is wrong
is that only three current members of the Senate, Senator Byrd,
Senator Inouye, and Senator Leahy, have had the opportunity to
vote on Rule 22, which was last changed in 1975. What is truly
wrong with our rules is that they have become entrenched against
change, something our Founders never intended.

I am very happy, Vice President Mondale, to see you here today
because you were one of the leaders of filibuster reform back in
1975, and I know you believe, as I do, that each Senate has the
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constitutional right to change its rules by a majority vote, and you
state that very clearly in your testimony.

The Senate of 1975 thought that the filibuster was being abused,
but the more recent Senates have demonstrated a whole new level
of destruction, with Senators from both sides of the aisle increas-
ingly using it as a weapon of partisan warfare. It is time to reform
our rules, and as I have said many times, I will hold this view
whether I am a member of the majority or the minority. There are
many great traditions in this body that should be kept and re-
spected, but stubbornly clinging to ineffective and unproductive
procedures should not be one of them.

Now, Vice President Mondale

Chairman SCHUMER. Great, and thank you, and now you may
ask your question.

Senator UDALL. Thank you, Senator Schumer. Thank you, Mr.
Chairman.

Vice President Mondale, you heard Senator Nickles talk about
the idea that any change in the filibuster is going to dramatically
change the Senate, that the Senate is going to become like the
House, and we heard this in our last hearing. Several critics of fili-
buster reform have stated that if the Senate changed the cloture
rule, changed it in any way, it would make the Senate no different
than the House of Representatives.

As a former member of this body, how would you respond to that
assertion in terms of your experience that you went through and
what you observe today with regard to the Senate?

Mr. MONDALE. I don’t want the Senate to become the House. I
want it to be the unique body that it has always been.

Senator UDALL. And I agree with you on that.

Mr. MoNDALE. When we adopted these rules in 1975 reducing
the number needed for cloture, what we heard from the opposition
was just that, that you are going to change the Senate away from
what it has been, and now today what I am hearing is 60 is just
about right. Well, that is a transformation in viewpoint from what
we heard back then.

The rules have changed since the beginning of this Senate. At
first, there was no filibustering going on. Then they went to the—
it was just move the previous question. Then there were several
decades where there was no way of closing off debate. And then in
the middle of World War I, when Wilson couldn’t get the Senate
to even supply materials to fight the war, he gave a bitter speech
and the Senate bent and adopted the two-thirds rule.

And then it came to our time and we were paralyzed. We couldn’t
get anything done unless everyone agreed to it. And so we changed
the rule with a broad cross-section of support. Because of the rul-
ings of Vice President Rockefeller, we changed the rules to what
they are now, and I think that worked for us. It worked for us in
those times. But what we have now is a harsh partisanship that
scholars—I know they are going to testify later here—say that the
situation now is, in terms of abuse of power, in terms of paralysis,
is worse and different than it has ever been, and I believe that is
true.

The number of filibusters that were cited in the charts shown be-
fore, the use of holds, which we haven’t yet discussed today, it has
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been done before, but the pervasiveness of the strategy of holds
now holds up hundreds of nominations. The government can’t get
going. On any number of measures, often the holds are submitted
secretly. There are rolling holds, all kinds of holds now. And the
net effect is that a few are able through secrecy to block the Senate
from action without any public accountability, and they are able to
do that because just behind that hold is the threat of a filibuster.
And the leader knows he can’t make any progress.

So I think that we need to adjust the rules, not to become the
House, but to become a restored, effective Senate with the power
to deliberate so we can do our jobs and do them better.

Senator UDALL. Thank you very much. You said we haven't
talked enough about holds. I mean, one of the results of holds, and
you know this, observing us currently, I believe it was the Wash-
ington Post reported that after the first year, the Obama adminis-
tration had been in office for a year, they only had 55 percent

Mr. MONDALE. Right.

Senator UDALL [continuing]. Of their appointees in place. So ba-
sically you have the hold process holding up the administration
from getting its team in place. That wasn’t what was ever envi-
sioned, I think, by our Founders or by the Constitution. It has been
completely abused.

What would you suggest in terms of if you were going to make
a rule change about holds, specifically? Could you talk to us a little
bit about that?

Mr. MONDALE. Yes. What I said in my testimony was that I
think the Leader ought to be able to move to proceed, and it should
be done with a majority vote, maybe with a certain time limit for
the debate. But it shouldn’t be, in effect, filibuster. And I am talk-
ing about how you get the measure up for consideration. I am not
talking about how it is finally resolved. The regular rules would
apply to that.

Senator UDALL. Yes.

Mr. MONDALE. Many times we have seen on these holds that
they are held up, and then when it finally gets to a filibuster vote
or a final vote on the nominee, they pass 98-to-two or something
like that. So it was apparently a false issue.

Senator UDALL. Thank you very much, and thank you for allow-
ing me to run a little bit over there

Chairman SCHUMER. It was well worth it.

Senator UDALL [continuing]. Actually with his answer. Thank
you, Mr. Chairman.

Chairman SCHUMER. Senator Alexander.

Senator ALEXANDER. Just to put all this in historical context, the
Vice President’s last example was exactly what happened to me in
the spring of 1991 when Senator Metzenbaum held my nomination
as Education Secretary up for three months and then finally I was
confirmed at midnight by unanimous consent, you know, after I
had waited around for about four months. I told the story at the
earlier hearing, I went to see Warren Rudman and said, what do
I do about this? He said, “Keep your mouth shut. You have no
cards.” And he told me the story of how Senator Durkin had held
him up and he would withdraw his name and run against Durkin
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ﬂnﬁi beat him in 1976. So there is not so much new about these
olds.

Mr. Vice President, this has been very helpful to have you here.
Senator Udall was talking about his impressions as a new Senator.
Mine was shock at the filibustering of Judge Pryor, who had
clerked for Judge Wisdom in New Orleans, for whom I had clerked,
Judge Pickering, who had been a civil rights advocate in Mis-
sissippi when it was unpopular, Miguel Estrada, and Priscilla
Owen. Do you think it was wrong for the Democratic minority to
gllibl(l)ster President Bush’s judicial nominees when he was Presi-

ent?

Mr. MONDALE. What we are getting at here is whether we are
all taking situational, tactical positions on the rules — that is using
them when it serves our purposes and opposing it when it doesn’t.

Senator ALEXANDER. Right.

Mr. MONDALE. My view is you have to live by these rules. They
were bipartisan. We put them in place. I hope they can be bipar-
tisan if there are any changes now. And I don’t see anything in the
rules that says that you can’t filibuster a nominee as well as a reg-
ular measure.

Senator ALEXANDER. Thank you for that. There had been a prece-
dent, of course, of not doing that. Justice Scalia—well, we won’t go
into all of that, but it was a big, big change. And when we Repub-
licans, and I was one really on the other side of this issue with the
Gang of 14 movement, when many Republicans tried to change the
rules and assert the argument you are now making, the constitu-
tional argument, Senator Reid said it would be the nuclear option.
It would be the end of the Senate as we know it and it was going
to be Armageddon.

Let me go back to my earlier point about the hold that Senator
Metzenbaum put on me. You mentioned Senator Allen.

Mr. MONDALE. Yes.

Senator ALEXANDER. And you remember when you were first
elected, Senator Williams from Delaware, who would sit on the
front row and had this high voice. We have always had, at least
in my experience here of watching the Senate and serving in it, in-
dividual Senators who have exercised these rules, and we have
them today.

I mean, if you will remember in the 1980s, Senator Byrd and
Senator Baker operated the Senate on the sort of handshake that
Senator Nickles talked about. They had these, I guess you would
call them broad agreements on every bill that came up, that we
would bring up the X bill, the financial regulation bill, and we will
have 35 amendments on it, or 36, 18 here and 18 here, and then
we will vote, and that is how almost all business was done. Of
course, it can’t be done if one Senator objects, which may be the
reason we don’t have that kind of thing today.

So I am going to ask you a question and this will be my last one.
It seems to me that changing the 60 would only make less likely
bipartisanship, because when the Democrats have had 60 in the
last year and a half, they paid no attention to the Republicans and
they have just jammed their own legislation through, in my judg-
ment. When they get fewer, they will have to pay attention to us,
or we are in the majority and you have fewer, we will have to pay
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attention to you, and that produces compromise and bipartisanship,
I believe.

But maybe there is a different way to deal with the question of
the individual Senator who puts on too many holds or holds up
things for too long without changing the 60. I mean, is there a solu-
tion for a Senator who the rest of the Senators think is taking ad-
vantage of the rules and making it impossible for the Senate to op-
erate under the kind of broad agreements that Senator Byrd and
Senator Baker once used to manage the flow of the Senate?

Mr. MONDALE. I think one of the things that many Senators have
tried to do is make these holds public so the holder must explain
to his colleagues and to his constituents why he is doing it. As you
know, there is a rule here now that if you put on a hold for longer
than six days, the name will be disclosed, and so now there is a
strategy for rolling the hold so that every fifth day, the name of the
holder changes. So it has frustrated the disclosure. If there would
be some way to guarantee public disclosure immediately, that
might help.

But there is nothing in the rules about holds. There has never
been a Senate decision. But it is now not a minor problem, it is a
pervasive problem, and every leader, Republican leader and Demo-
cratic leader, has at one time in his career stood up and lamented
what holds have done to his ability to conduct a sensible Senate.
I think we need to deal with holds, because it is now a much bigger
problem and it is a growing problem because it works, it is secret,
it is effortless, and it is, I think, very destructive of the purposes
of the Senate.

Chairman SCHUMER. Thank you, Mr. Vice President.

Senator ALEXANDER. Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Alexander.

Now, we had asked unanimous consent at the beginning of this
hearing that when Senator Byrd arrived if he could make his open-
ing statement. I don’t believe he will ask questions. So with every-
one’s permission, he has been waiting for a couple of minutes, I
would like to call on Senator Byrd to make his opening statement.

Senator Roberts will ask questions and you will be on your way,
but it has been really helpful for you to be here today.

[Pause.]

Chairman SCHUMER. Thank you for being here, Senator Byrd. 1
think I join everyone here—Senators, Vice President Mondale, and
the audience—in really thanking Senator Byrd for going out of his
way to be here.

Senator, your name has come up on many, many occasions in
this hearing and how you were so instrumental in what happened
and in forging the compromise in 1975 and in many other ways.
We are honored you are here. I know it will be a token, not just
to the attendees here but to this committee and the whole Senate,
of how important you think this subject is. So thank you, and the
floor is yours.

OPENING STATEMENT OF THE HONORABLE ROBERT C. BYRD,
A U.S. SENATOR FROM WEST VIRGINIA

Senator BYRD. Thank you. Mr. Chairman, in his 1789 journal,
Senator William Maclay wrote, and I quote, “I gave my opinion in
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plain language that the confidence of the people was departing
from us owing to our unreasonable delays. The design of the Vir-
ginians and of the South Carolina gentlemen was to talk away the
time, so that we could not get the bill passed.”

Our Founding Fathers intended the Senate to be a continuing
body that allows for open and unlimited debate and the protection
of minority rights.

Senators have understood this since the Senate first convened.
James Madison recorded that the ends to be served by the Senate
were, “first, to protect the people against their rulers, secondly, to
protect the people against the transient impressions into which
they themselves might be led.” A necessary fence against such dan-
ger would be the United States Senate.

The right to filibuster anchors this necessary fence. But it is not
a right intended to be abused.

During this 111th Congress, in particular, the minority has
threatened to filibuster almost every matter proposed for Senate
consideration. I find this tactic contrary to every Senator’s duty to
act in good faith.

I share the profound frustration of my constituents and col-
leagues as we confront this situation. The challenges before our na-
tion are too grave, too numerous, for the Senate to be rendered im-
potent to address them, and yet be derided for inaction by those
causing the delays.

There are many suggestions as to what we should do. I know
what we must not do.

We must never, ever, ever, ever tear down the only wall, the nec-
essary fence, that this nation has against the excesses of the execu-
tive branch and the resultant haste and tyranny of the majority.

The path to solving our problem lies in thoroughly understanding
the problem. Does the difficulty reside in the construction of our
rules, or does it reside in the ease of circumventing them?

A true filibuster is a fight, not a threat, not a bluff. For most of
the Senate’s history, Senators motivated to extend debate had to
hold the floor as long as they were physically able. The Senate was
either persuaded by the strength of their arguments or uncon-
vinced by either their commitment or their stamina. True filibus-
ters were, therefore, less frequent, and more commonly discour-
aged, due to every Senator’s understanding that such undertakings
required grueling, grueling personal sacrifice, exhausting prepara-
tion, and a willingness to be criticized for disrupting the nation’s
business.

Now, unbelievably, just the whisper of opposition brings the
“world’s greatest deliberative body” to a grinding halt. Why is that?
Because this once highly respected institution has become over-
whelmingly consumed by a fixation with money and media.

Gone, gone are the days when Senators Richard Russell and Lyn-
don Johnson, and Speaker Sam Rayburn gathered routinely for
working weekends and couldn’t wait to get back to their chambers
on Monday morning.

Now, every Senator spends hours every day throughout the year
and every year raising funds for reelection and appearing before
cameras and microphones. Now, the Senate works three-day weeks,
with frequent and extended recess periods.
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Forceful confrontation to a threat to filibuster is undoubtedly the
antidote to the malady. Most recently, Senate Majority Leader Reid
announced that the Senate would stay in session around the clock
to bring financial reform legislation before the Senate. As prepara-
tions were made and the cots were rolled out, a deal was struck
and the threat of filibuster was withdrawn.

I strongly commend the Majority Leader for this progress, and I
strongly caution my colleagues, as some propose to alter the rules
to severely limit the ability of a minority to conduct a filibuster. I
know what it is to be Majority Leader and wake up on a Wednes-
day morning in November, and find yourself a minority leader.

[Laughter.]

Senator BYRD. I also know that current Senate rules provide the
means to break a filibuster. I employed them myself in 1977 to end
the post-cloture filibuster on natural gas deregulation legislation.
This was the roughest filibuster I have experienced during my
more than 50 years in the Senate.

In 1987, I successfully used Rules 7 and 8 to make a non-debat-
able motion to proceed during the morning hour. No leader has at-
tempted this technique since, but this procedure could be and it
should be used.

Over the years, I have proposed a variety of improvements to
Senate rules to achieve a more sensible balance allowing the major-
ity to function while still protecting minority rights. I have sup-
ported eliminating debate on the motion to proceed to a matter (ex-
cept for changes to the Senate rules), or limiting debate to a rea-
sonable time on such motions, with Senators retaining the right to
unlimited debate on the matter once it was before the Senate. I
have authored several other proposals in the past, and I look for-
ward to our committee work ahead as we carefully examine other
suggested changes. The committee must, however, jealously guard
against efforts to change or reinterpret the Senate rules by a sim-
ple majority, by circumventing Rule 22, where a two-thirds major-
ity is required.

As I said before, the Senate has been the last fortress of minority
rights and freedom of speech in this republic for more than two
centuries. I pray that Senators will pause and reflect long before
ignoring that history and tradition.

Chairman SCHUMER. Well, thank you so much, Senator Byrd.
First, I think for all of us, we are privileged to be here and hear
your testimony. Anyone who is sitting here knows why Senator
Byrd is revered in the Senate just by listening to him for the last
15 minutes, where in his own inimitable style, he made powerful,
practical, and traditional arguments. I don’t think need permission,
and I am going to take the liberty of distributing your remarks to
every member of the Senate.

Senator BYRD. Thank you, Mr. Chairman. Thank you very much.

Mr. MONDALE. Mr. Chairman.

Chairman SCHUMER. Vice President, please.

Mr. MONDALE. It was my privilege to serve with Senator Byrd
when he was Minority and Majority Leader, to be Vice President
presiding when we had some fairly rigorous tests of the rules——

Senator BYRD. You bet.

[Laughter.]
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Mr. MONDALE [continuing]. And I came to deeply admire his un-
derstanding and his statesmanlike approach to these rules. Most of
the rules that did reform the Senate, he himself wrote. They are
the Byrd Rules, and it is an honor to hear from the Senator again
today.

Chairman SCHUMER. Thank you, Mr. Vice President. It is really
one of those moments in the Senate, I think, that many of us will
just not forget.

Thank you, Senator Byrd. Thank you so much.

Senator BYRD. Thank you. Thank you, Mr. Chairman. I thank
the committee, and I thank the Vice President.

Chairman SCHUMER. Thank you, Senator. That was great.

I just want to say, as Senator Byrd leaves, that we forget the tra-
ditions of the Senate in this rushed, sometimes partisan, angry
world, and he brings us right back to it. This really was, in my
opinion, and I think and hope I am not—I don’t think I am over-
stating it, sort of a hallowed moment.

Senator Roberts, you may resume questioning of Vice President
Mondale.

Senator ROBERTS. That is a pretty tough act to follow, to say the
least. I recall when we first went to Great Britain on an inter-
parliamentary exchange led by Ted Stevens, thinking that he could
work things out better on the Appropriations Committee with Sen-
ator Byrd if we took him over to Great Britain, and I can’t remem-
ber which Brit gave the opening speech, but it indicated that he
wanted to welcome those of us from the colonies who obviously did
not understand all of the intricacies of the mother country, but that
we were certainly welcome. I leaned over to the British fellow to
my left and said, he will regret those remarks for the rest of his
life

[Laughter.]

Senator ROBERTS [continuing] Because it was Senator Byrd who
responded and then instructed all those present on the reign of vir-
tually every King of England—and queen, and the politics behind
it.

[Laughter.]

Senator ROBERTS. Two hours later, the guy sitting next to me
said, “I say, is he going to continue through every one of them?”

[Laughter.]

Senator ROBERTS. And I said, yes, he is, and he did.

[Laughter.]

Senator ROBERTS. That was signature Bob Byrd, who also en-
thralled us during the entire trip with a lot of other stories.

Tom indicated that he was worried as a new Senator about com-
ing to the graveyard of good ideas. Some feel—actually, I feel there
is a growing number that might say that some of these ideas are
bad ideas that deserve a decent burial. I think it is very important
to pass legislation. I think that is probably why we are created, the
House, the Senate. But it is just as important to prevent bad legis-
lation from passing.

I kept telling Max Baucus and Chuck Grassley on the Finance
Committee, Mr. Vice President, that we ought to have a flashing
light, “Do no harm,” every time we considered a myriad of amend-
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ments that obviously not many people knew a lot about, with the
exception of our Chairman.

At any rate, I stand in admiration of Senator Byrd and his fierce,
fierce fight for the rights of the minority, and also in regards to the
executive branch. I think the elephant in the room here as to why
we have so many problems, or challenges, really, I don’t want to
call them problems, is that the executive branch obviously has a
tremendous agenda. I don’t know whether to compare it to the New
Deal or the Great Society or whatever has been said by the know-
ing pundits that will testify here, but my goodness, I cannot think
of any endeavor that affects any person’s interest in the country
that has not been touched by legislative efforts under the banner
of change.

I think if you looked at the primaries, and we have the expert
on primaries here to my right, who is a dear, dear friend, but I
think that there has been an obvious reaction with regards to debt
and spending and government takeovers and jobs and terrorist pol-
icy, et cetera, et cetera. And I say that because I think that that
is the push, and Senator Byrd mentioned the executive that is com-
ing down the pike and it is a lot like a fire hose. If it isn’t legisla-
tive, it is done by Executive Order and you read about it on page
11 of some newspaper, if you read newspapers anymore, and it is
a pretty shocking kind of thing to you. You say, oh, wait a minute.
I would like to grab onto that and get it back to committee, but
we don’t go to committee anymore.

We bypass committees, and I think that is one of the things that
Senator Nickles brought up and I am sure the Vice President
agrees. You have got to go to committees, where the expertise is,
and then hopefully avoid the appropriators trying to change it and
then reach some accommodation and that is how it worked. But
that is not how it is working now, because we are leapfrogging the
committees on very, very important ideas that Tom has mentioned
over there in his comments.

I want to talk about holds just a minute. I put holds on people.
I don’t like it at all. When I do so, I do it publicly. But I was stuck
with a situation where there were many reports, and I believed
that they had legs, where we were going to transfer those in Gitmo
up to Fort Leavenworth where we had the Command and Staff
School, and it is the intellectual center of the Army. That is where
General Petraeus wrote the doctrine that is in evidence today with
Afghanistan, hopefully that will be successful.

We have inside-out security, but we don’t have outside-in, and I
thought the suggestion was ludicrous. I tried with the White
House, with the Department of Defense, with the National Security
Council, with DOD, even the CIA, to figure out, is this really going
to happen? Is there any possibility of this happening? And then fi-
nally I couldn’t get any assurance, so I just put a—I said, I want
assurance from the White House that this is not going to happen,
and so I put a hold on the Secretary of the Army, who happened
to be a very good friend of mine, a Republican Congressman replac-
ing Pete Sessions, who was also a very good friend of mine.

At any rate, he called me and he said, “Why do you have a hold
on me?” And I said, well, you are a great friend. I just thought I
would pick you out and give you a little publicity. And he said,
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“Well, what is the problem?” I said, I don’t have any problem with
you, John. It is just I am trying to get an answer from somebody
to indicate to me where we are in regards to moving incarcerated
terrorists to Leavenworth, Kansas.

Well, I finally got what I needed, and I can’t talk about it be-
cause it was all confidential, and right now, that whole policy, I
think, is sitting over there at the Justice Department somewhere
being decided. But that was a case where I thought at least a hold
was justified. I am not talking about holds that will last forever to
hold up the progress of the Senate. That did hold up the situation
with the Secretary of the Army. I know the head of DOD, Mr.
Gates, who is from Kansas, certainly let me know how he felt about
it.

I have always felt, I would tell the Chairman, that I didn’t want
any amendment that I would like to offer up to be debated on the
floor of the Senate. I didn’t even want it debated in the committee.
I thought if I didn’t have enough merit in the amendment to talk
to somebody on the other side, regardless of who is in power on the
committee, to put it in the Manager’s Amendment or just agree by
unanimous consent, that I probably didn’t have too much business
offering the amendment, and I certainly didn’t want a vote on the
Senate floor, where a vote could go the other way and then that
puts it in cement and then you have lost the issue. I know there
are those Senators who would rather have the debate and lose than
they would make any progress with the amendment. So that is just
my school of thought.

I think we do reach agreements, as Senator Nickles has indi-
cated, when the rubber meets the road. We did during impeach-
ment. We all met in the Old Senate Chamber and individuals came
together and we worked a way out of a very difficult situation.

I don’t know when we are going to meet like that again to reach
some kind of accommodation with what we have facing us, which
I say is a very ambitious agenda in a Senate and a country that
is very Balkanized in regards to the response to all of that. I sus-
pect it will come finally during the time of entitlement reform,
which we must tackle, and our economic situation, and I think we
are just going to have to sit down and say, all right, we have to
do this regardless of the press, as the Senator has indicated, or
elections or anything else. We will have no alternative. And I hope
that would be rather a gloomy prospect if that is the only thing
that can really bring us together. But I would hope that we could
do what Senator Nickles has pointed out and also what the Vice
President has pointed out.

I am way over time, Mr. Chairman. Thank you.

Chairman SCHUMER. Thank you. It is always a pleasure to listen
to Senator Roberts. He didn’t talk about each King of England, but
he had a lot of wisdom in what he had to say.

[Laughter.]

Chairman SCHUMER. Vice President, thank you so much.

Mr. MONDALE. Thank you.

Chairman SCHUMER. As Tom Udall went out, his hat was off to
you and how you have really helped us in this debate.

Mr. MoONDALE. Thank you.
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Chairman SCHUMER. So your generous donation, in a sense, of
your time, but more importantly of your thinking, is going to help
us, and certainly I will be continuing to consult you as we move
forward here.

Mr. MONDALE. Thank you very much.

Chairman SCHUMER. Thank you, Mr. Vice President. Thank you.

Let us call our next panel, and I appreciate their understanding.
I am going to give brief introductions because we are running a lit-
tle late. We have a great panel here and let me just quickly do the
introductions of our two witnesses.

Steven Smith is a Professor of Social Sciences at Washington
University and Director of the Weidenbaum Center on the Econ-
omy, Government, and Public Policy there. He is the author of sev-
eral books on the U.S. Congress, including “Politics or Principle?”,
which is about the filibuster. He is a former fellow of the Brookings
Institute.

Norm Ornstein is a name well known to every one of us here.
He is a resident scholar of the American Enterprise Institute. He
also serves as Co-Director of the Election Reform Project and is the
author of many books about Congress, including “The Broken
Branch.” He writes a weekly column for Roll Call, is an election an-
alyst for CBS News, and is counselor to the Continuity of Govern-
ment Commission.

Gentlemen, each of your statements will be read into the record,
and if you could keep your testimony to the allotted time, which
I am sure you will, that would be great.

Professor Smith.

STATEMENT OF STEVEN S. SMITH, DIRECTOR, THE
WEIDENBAUM CENTER ON THE ECONOMY, GOVERNMENT,
AND PUBLIC POLICY, KATE M. GREGG PROFESSOR OF SO-
CIAL SCIENCES, AND PROFESSOR OF POLITICAL SCIENCE,
WASHINGTON UNIVERSITY, ST. LOUIS, MISSOURI

Mr. SmITH. Thank you, Mr. Chairman and Senator Bennett. This
is a very important set of hearings. The Senate is, I think, at an
important juncture in its history and the upshot of my testimony
is that we actually have reached a point in the Senate that is
qualitatively different than the Senate has been in at any time in
its past and it is time to consider some changes, both in the rules
and in how the parties and Senators behave.

My general argument is that one of the important roles of the
Senate is to serve as a policy incubator, that is, for Senators to use
their time and creativity to define and address the important prob-
lems of the country. But the Senate in the last ten years and espe-
cially in the last five years or so has reached a point where the
Senate’s most valuable resources, the time and creativity of its
members, is undercut by how the Senate has come to operate.

As we have seen throughout the hearing and as the two of you
know perfectly well, the more vigorous exploitation of minority
rights and the majority response has had a very pervasive effect,
and I think a negative effect, on how the Senate is operated. Here
is what I see.

In recent Congresses with both Democratic and Republican mi-
norities, very few major measures have been untouched by efforts
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to delay or prevent action. I have some tables at the end of my tes-
timony that you can take a look at. The minority has engaged in
more silence in response to majority requests for clearance of bills
for consideration. There have been more frequent objections to ma-
jority party unanimous consent requests to structure debate and
amendments. There are more holds extended to more minor meas-
ures and nominations, something for an outsider very difficult to
count, but plainly true. There are more delays of Senators, and
sometimes, I think, deliberately minority party Senators to get to
the floor to offer amendments. And even an increase in the number
of minority party unanimous consent requests to try to restructure
floor debate as they see fit.

Now, the minority’s moves have motivated majority party leaders
to leave nothing to chance. In kind of a tit for tat fashion, in kind
of a parliamentary arms race fashion, over the years, the majority,
indeed, has responded, just as we heard this morning from a vari-
ety of Senators on the Republican side. Beyond having a quick trig-
ger on filing for cloture, Majority Leaders and bill managers of both
parties have more frequently filled the amendment tree, more fre-
quently used their own amendments to prevent other amendments
from becoming the pending business, a tactic which became an es-
pecially sensitive matter just yesterday when the minority took ad-
vantage of the fact that a pending amendment prevents another
amendment from being considered except by unanimous consent.

This has led to tightened unanimous consent agreements, includ-
ing the use of 60-vote requirements for amendments, which is a
relatively new development. And beyond the obvious things on the
floor, it has moved Majority Leaders to take a closer look at non-
conference mechanisms to avoid debatable conference motions. And
on some sensitive matters, especially on appropriations bills, Ma-
jority Leaders have avoided floor action altogether by facilitating
the creation of omnibus bills in conference to limit the number of
shots at the bills once they get to the floor.

Now, this is not the kind of Senate that I heard anyone here
wanting in the future. This is a question of the power of the Sen-
ate. What kind of a Senate is it that fails, because of the desire to
avoid floor delay and obstruction, what kind of a Senate is it that
fails to even consider appropriations bills that are the foundation
of the power of the purse of the Congress in dealing with the execu-
tive branch?

Now, of course, the minority has not remained idle. The minori-
ty’s countermeasures include more objections to unanimous consent
requests, frequently more resolutely opposing cloture on bills.
There have been any number of instances in which a Senator in
the minority has said, because I can’t get my amendment up, I am
going to vote against cloture. So in this context, procedural prerog-
atives intended to protect an open, deliberative, flexible process
has, in fact, generated in practice a complicated process that is
often rigid and procedure-bound.

Now, the best metaphor for this, I think, is actually a medical
one. It is really a syndrome, kind of an obstruct and restrict syn-
drome, one in which well-justified procedural moves on each side
accumulate and harm the institution.
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Each party now begins with the working hypothesis that the
other side will fully exploit its procedural options, and so it must
fully deploy its without any evidence from the other side that it is
using its procedural options to harm its interests. Now, this can
hardly be argued to be the kind of Senate in which every Senator
gets an opportunity to fully explore new policy ideas. It is, in fact,
a Senate that over the last decade or so has managed to radically
reduce the incentives for individual Senators to take the time and
to apply the creativity to address the nation’s problems.

My second major point is that this is a role that the Senate
should focus on. We are a country with immense problems. Sen-
ators of both sides have argued for years that many of these prob-
lems have gone unaddressed. Part of it is in our larger system of
government, the checks and balances, divided party control of the
House and the Senate and the Presidency and so on, but a large
part of it rests right here in the Senate.

The constitutional features of the Senate that encourage this, of
course, were the longer terms, the overlapping terms, the con-
tinuity of the Senate. All of this gave the Senate a special place for
the application of creativity in addressing new ideas, building a na-
tional constituency for new ideas, and so on. Much of that has now
been undercut by the system we have.

I favor a system where we reach a new balance. It is unfortu-
nate, but we can’t reverse history. We can’t really expect the par-
ties to unilaterally disarm. I think it is up to the Senate to figure
out a few new ways to limit debate and at the same time protect
minority rights that are currently being threatened by this awful
obstruct and restrict syndrome.

[The prepared statement of Mr. Smith submitted for the record]

Mr. SMITH. Thank you, Professor Smith.

Mr. Ornstein.

STATEMENT OF NORMAN J. ORNSTEIN, RESIDENT SCHOLAR,
AMERICAN ENTERPRISE INSTITUTE FOR PUBLIC POLICY
RESEARCH, WASHINGTON, DC

Mr. ORNSTEIN. Thanks, Mr. Chairman. It is a particular pleasure
to testify in front of you and in front of this committee, which is
filled with people who really do care about the Senate and its role
in the American democratic process. I am particularly grateful that
it does not require a motion to proceed for me to move on to my
testimony or we might be here all week.

Let me start by saying that I am really not among those who
want to end Rule 22. I don’t want the Senate to become like the
House. I actually think that the Senate has become more like the
House, in part because so many House members, especially the
Class of 1994 and classes that have followed, have gravitated over
here and have brought some of the norms of a harshly partisan,
deeply divided, and perhaps ultra-efficient House into the Senate
DNA a little bit more than they should have.

As T listened to the testimony and as I watched the testimony
from the last hearing—by the way, I want to commend the com-
mittee, more than any other, the ability for somebody to be able to
go to your website and watch what you do and see, by the way,
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how carefully it is done is just a Godsend for those of us who follow
Congress.

But I have had some sympathy with both sides in this. We do
have a chicken and egg problem, as Steve has said. This is a prob-
lem for the majority and the minority in a lot of ways, and it is
a problem of the culture. And it is, as Senator Byrd so eloquently
said, in some respects a problem of the larger political culture, the
outside moving and infecting the inside, and some of that outside
culture is particularly obnoxious at this particular point. But we
can’t change the culture entirely inside the Senate and we need to
also focus to some degree on the rules. And hopefully, we can find
ways to change the norms and the rules together.

I am not going to spend a lot of time because of the substance
of this hearing on specific recommendations, although I am very
happy, and both of us, along with other scholars who follow this
process closely, have lots of ideas about specific things to do. But
I want to mention——

Chairman SCHUMER. I would just ask, either of our witnesses
here, if they would like to offer suggestion. But, we are not up to
specific suggestions yet.

Mr. ORNSTEIN. Yes.

Chairman SCHUMER. But if you would, it would be really helpful
to us if you want to submit in writing some specific suggestions
and we would add them to the record. Then we might have you
back again to ask questions about your suggestions, if that would
be okay.

Mr. ORNSTEIN. I think both of us would be delighted to do so——

Chairman SCHUMER. Thank you.

Mr. ORNSTEIN [continuing]. And, of course, to work with the com-
mittee in any way that we can to help to move this process for-
ward.

I want to talk about a couple of elements that I think are a focal
point of this hearing which really are what all this has done to the
fabric of governance in America.

I had great sympathy for Senator Alexander when he was held—
his nomination for Secretary of Education was held by Senator
Metzenbaum. Steve Smith turned to me at that particular moment
and said, well, we have 100 Metzenbaums now. And one of the
problems is that nominations that are held for three months, or in
many cases six months, nine months, a year, or more, many leav-
ing nominees to twist in the wind, have an enormous human cost
for those individuals. I have sympathy for Senator Roberts, having
a really serious concern and wanting to get the attention of the ex-
ecutive branch and held up Congressman McHugh, which was
painful to Congressman McHugh.

But Congressman McHugh was already here in Washington, had
a job, had a house. Imagine people who make a commitment to
public service and are living outside the city, as most of them do,
thankfully, and we leave them twisting in the wind. I think indi-
vidual Senators often do not recognize the human cost to people.
They can’t move their families. They can’t time school years. We
are losing a lot of good people, and at the same time, we are find-
ing agencies, critical agencies, that are left headless or without the
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main people who are designed to run things, career civil servants
waiting for direction and can’t get them.

I can tell you from what I have heard from local officials out in
the country that one of the main problems we had in getting the
stimulus package actually out there to have a more immediate and
vibrant effect on the economy was that you had to expedite action
through waivers of things like Environmental Impact Statements,
or to move things more quickly than the normal process, and they
couldn’t do it because the officials were not in place.

At the same time, one of the great difficulties that we have is it
is wonderful to have a tradition of unlimited debate and unlimited
amendments. We are not in the 19th century. There is a huge
agenda. Whether you like some elements of that agenda or not, the
regular business of having authorizations done for programs and
agencies, of having appropriations, is a necessary component for
good governance. Whether you are a big government liberal or a
small government conservative, the government that we have to
protect the integrity of the country, to protect our citizens, ought
to be run effectively and well.

We have gone for years in many cases without programs being
authorized, and that hurts the implementation of those programs.
Talk to any civil servant or government official trying to administer
a program when you don’t know what your appropriation is going
to be, or you have to operate for months on a continuing resolution
and then all of a sudden get a flood of money coming in. It is no
way to run a government. Now, that is not entirely attributable to
the way that the Senate is operating, but in fact, we have been
forced because of the way the system has become clogged to move
away from the regular order in too many ways.

The human cost is there for judges, as well. I must say, Senator
Bennett, you are absolutely right that we did not have a tradition
of filibustering nominees, although we did have filibusters before,
including Justice Fortas. But not to get into that argument, what
did change long before we had a discussion of filibusters of judicial
nominees was an increasing practice of holding up nominations to
try and keep slots open from one administration to the next, and
that was a dramatic change from what we had had before.

And we have large numbers of judicial nominees, Elena Kagan
among them, who sat for long periods of time when there were no
objections to their individual qualifications—this was true for both
parties—many of whom ultimately withdrew. Just as for executive
branch officials, if you are in a law firm or in a university and you
are waiting to take a leave or trying to leave your firm, you are
left in limbo. It is no way to run things.

Frankly, I can make a better case for filibustering lifetime ap-
pointments than I can for filibustering temporary appointments for
any period of time, but in either case, we are not considering the
human cost.

There are ways to deal with these things, and the hold itself and
the way it has exploded as a tactic for holding up hundreds and
hundreds, not individual nominees, many of whom—most of whom
now are not held up because of their qualifications or concerns but
as hostages, and some for the purpose of killing them, can be
changed. The notion of filibusters on motions to proceed moves
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away from any argument about trying to cut off debate because, in
fact, that is an attempt itself to cut off debate. And if we took Sen-
ator Schumer’s chart and parsed it out, you would find an increas-
ing number of the cloture motions are on motions to proceed.

And finally, let me say, if we talk about the numbers, one very
simple change to consider, remember in 1975 we went from two-
thirds of the Senate—or, excuse me, from two-thirds of the Senate
present and voting to three-fifths of the Senate—would be to sim-
ply move to three-fifths of the Senate present and voting. One of
the real problems you have got now is if somebody is sick, as we
saw with Senator Byrd, one individual can create an enormous
roadblock if you have a rigid number. So there is a way to preserve
the number 60 but to create a little bit more flexibility. And then
there are other ways to make sure that we can expedite action
while preserving the right of a minority and the right of other
members to offer amendments and have debate.

[The prepared statement of Mr. Ornstein submitted for the
record]

Chairman SCHUMER. Thank you, Mr. Ornstein. I thank both our
witnesses for excellent testimony.

We are running much later than we thought, but I do have one
question. I have a whole lot of questions. I am going to submit
some in writing.

The debate that some of us have been focusing on is—is it the
Constitution that trumps the rule in Rule 22? But Senator Nickles
had something interesting to say, and Senator Bennett and I were
chatting here. It really is a ‘chicken and egg’, I think, as I think
it was you, Professor Smith, said. We say, the majority Democrats
at this moment say, you are filibustering to delay. The minority Re-
publicans say, we are filibustering because you won’t let us offer
amendments.

And, it was always sort of in my mind a tradeoff, having moved
from the House to the Senate, that I thought, ‘well, that is the
tradeoff.” The majority sets the agenda and the minority gets to
offer amendments, not just to that agenda but other things. It
seemed to me sort of a balanced system. In a sense, when I moved
from the House to the Senate, I said it is harder in the Senate be-
cause you have to vote on all kinds of things, and you don’t have
the Rules Committee when you are in the majority. I have served
minority House, majority House, minority Senate, majority Senate.
Only one is really bad.

[Laughter.]

Chairman SCHUMER. So there was that sort of balance, and it is
sort of taken out of the way. Now, I could argue with Senator Ben-
nett that holds on nominees are not intended to prevent debate and
amendment but just intended to be dilatory. Motions to proceed are
somewhat different.

But my question, and I will only ask one here, although I am in-
terested in your views, and I will ask you in writing, on the Con-
stitution versus Rule 22, is this. Do you think there is some hope?
Senator Nickles said, don’t change the rules. Try to come to some
bipartisan agreement, you know, agreement between the caucuses,
I think he called it.
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Do you think that is possible in this day and age, where the ma-
jority would say to the minority, we are going to ensure your right
to offer several amendments, or a bunch of amendments, not to be
dilatory, not to take over. It would be unfair, it seems to me, for
the minority to spend more time on their amendments that are not
relevant to the bill than the majority spends on the bill itself. That
would take away the power to set the agenda. But we will guar-
antee you your right to offer some non-germane amendments, but
in return, you don’t slow things down unnecessarily.

I don’t know, maybe that tradeoff could work, especially given
the fact that each of us realizes we may be on the other side, ma-
jority-minority, several times in our career, as has happened to me.
So that is my only question. I would ask each witness to give an
answer, and then we will call on Senator Bennett and let people
go.
Mr. SMITH. Senator Schumer, I certainly favor some kind of a
mixed package that, on the one hand, limits debate at least on
some motions, the motion to proceed. I would like to see some lim-
its on motions to go to conference. I would even like to see limits
on debate on amendments, which would have the effect of guaran-
teeing the minority a vote on an amendment that is taken up on
the floor. And in exchange for that, some real guarantees for the
minority to offer amendments and to debate those amendments
and the bill.

Now, whether that is a tradeoff that would be acceptable to the
minority, I am actually very dubious about that. If some kind of a
tradeoff like that is not possible, then we do fall back on the ques-
tion of how the majority can change the rules without making the
case that the Constitution allows it to do so by a simple majority.

Mr. ORNSTEIN. I would love to see this handled informally. I have
sympathy for the minority. I must say, though, one problem that
I have seen and I mention in my testimony, we have had a number
of bills that ended up passing unanimously or near unanimously
that had to go through filibusters on the motions to proceed and
on the bills themselves and took days and days. I mention a nomi-
nation for a court of appeals where this poor woman was held
twisting in the wind for months and months and then ultimately
got through on a near-unanimous vote.

The only reason for doing that—this is not about the concerns
about having an opportunity to debate. This is to stretch out an
agenda. And so you have got to come to an agreement, and whether
that agreement can be reached, I don’t know.

More generally, I just believe that people who make the sacrifice
for public service deserve at some point a vote, and in almost every
instance, it ought to be an up or down vote. And so I don’t think
you can achieve that without some change in the rules that takes
nominations to a different level, and it seems to me that there may
be some opportunity there for a bipartisan agreement. You are
going to have to do some mix of informal negotiations between
leaders and among members, and I hope some bipartisan consensus
on a modest package of rules changes, but I don’t see any other
way out.

Chairman SCHUMER. Obviously, if we had bipartisan consensus,
we wouldn’t have to debate whether we need 67, 60, or a majority.
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Mr. ORNSTEIN. Yes.

Chairman SCHUMER. Senator Bennett.

Senator BENNETT. Thank you, Mr. Chairman, and thanks to both
of you for your patience today and your thoughtful consideration.

Mr. Ornstein, I would make just one comment about the objec-
tion to the motion to proceed. I will not speak for Senator McCon-
nell, but I have been at the leadership tables where the decisions
are made as to whether or not we will object to a motion to pro-
ceed, and in every instance, there is a significant negotiation that
takes place where this becomes ultimately his ultimate weapon in
his conversations with Senator Reid. It is not entered into lightly.
Okay, Senator Reid, we will give you the motion to proceed if we
can have your word that the following things will happen. And
again, I am not privy to any of the conversations, only as they get
reported in the leadership table, and I am going to be very careful
not to violate any confidentiality that comes out of that.

It is my guess, I will put it that way, that there are cir-
cumstances where Senator Reid would like to accommodate Sen-
ator McConnell but feels he cannot because of the reaction he
would get within his conference. And it is my guess that there are
times when Senator McConnell would like to be more accommo-
dating to Senator Reid but cannot because to do so would arise the
ire of the Republican Conference.

I remember Senator Dole saying to me, “I am supposed to be the
leader around here,” and this was when we were in the minority,
and, he said, “I have got 42 independent contractors I have to deal
with,” every one of which has the right to object to a unanimous
consent agreement and without giving any hint of circumstances or
context. I have seen Senator McConnell be frustrated in a very le-
gitimate kind of action that he would like to proceed with, frus-
trated by a single Senator who refused to give a unanimous con-
sent agreement. And I have seen Senator Reid in the same cir-
cumstance, where a single Senator on his side has caused Senator
Reid to, perhaps injudiciously, but I will protect him, make some
less than flattering comments about a member of his own con-
ference, as we then end up in the situation where we do.

The only other comment I would make, I think the—and I do lay
this at Tom Daschle’s door because he is the first one I saw who
used it—the inability to appoint conferees by unanimous consent
was always done. The leader picked the name. The unanimous con-
sent agreement was made. The conferees were appointed. And Sen-
ator Daschle was the first one that I saw who said, no, we will not
allow you to appoint conferees. We will allow you to pass the bill.
Indeed, we will vote for it so we get credit with our constituents
as being in favor of it. But we will not allow the bill to ever survive
because we won’t allow you to appoint conferees. And that gives
the minority power to dictate the results of the conference.

And one of the things that has disturbed me, Mr. Chairman, as
much as all of the filibusters and the holds, is that we are not hav-
ing conferences anymore.

Chairman SCHUMER. That is true. That is true.

Senator BENNETT. When I first came here, it was, okay, we are
going to write this bill in conference. We understand we have got
to work with the House. We have got to work this out. We will
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write the bill in conference, and it goes through. Okay, take that
amendment in order to get to conference. And increasingly, we are
not having any conference.

So I say somewhat facetiously, the Senate is superbly structured
to deal with the problems of the 19th century and we need to,
whether it is done with precedent or whether it is done with rules
changes or whether it is done with greater comity within the var-
ious conferences, we do have a problem.

That being said, I reserve the right to object to anything you
want to do——

[Laughter.]

Senator BENNETT [continuing] With respect to changing the
rules. Thank you.

Chairman SCHUMER. And on that happy note——

[Laughter.]

Chairman SCHUMER [continuing]. This was a great hearing. My
only wish is that every one of our colleagues could have witnessed
it, and maybe they will look at parts of it. It really has helped shed
light on the big problems we all agree we face, even if we can’t yet
agree on solutions.

I thank the witnesses here——

Mr. ORNSTEIN. Thank you very much, Mr. Chairman.

Chairman SCHUMER [continuing] And the earlier witnesses. I
thank my fine colleague, Senator Bennett.

The hearing is adjourned.

[Whereupon, at 12:33 p.m., the committee was adjourned.]
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Bennett Opening Statement
Senate Rules Committee
Examining the Filibuster: The Filibuster Today and its Consequences
May 19, 2010

Mr. Chair, thank you for holding this hearing and for the opportunity to offer a few introductory
remarks.

Though the majority has chosen to focus on what it believes to be the abuse of the filibuster by
the minority, these hearings have also revealed how the majority leadership is abusing the rules
to limit debate and amendment. At our first hearing we saw how the leadership is "filling the
tree" to prevent the consideration of amendments. At our request the Congressional Research
Service produced a report that shows our current Majority Leader used this tactic at a rate more
than double that of his predecessor and almost five times as often as the last 5 Majority Leaders
combined.

Since that first hearing, we have continued to study these abuses of Senate Rules by the majority;
the use of Senate Rule 14 to bypass regular order and avoid committee consideration; and the
decreasing time between the introduction of a matter and the filing of a cloture petition. Each
report reveals a trend towards greater manipulation of Senate Rules by the Majority to restrict the
voice and influence of the Minority and the citizens we represent. For example, during the 109th
Congress, Rule 14 was used a total of 11 times. In the 110th Congress, that number grew to 30.
CRS also reveals that since January 2007 the Majority has filed cloture on the first day a
measure, matter or motion was raised at an alarming rate. This elearly indicates cloture is being
filed prematurely, before a filibuster has even commenced. Yet some would still claim that
cloture filings, by the majority, somehow prove abuse of the filibuster by the minority.

Interestingly, these abuses by the Majority go largely unnoticed (or ignored) by the media and
pundits; many of whom have rediscovered their skepticism of the filibuster’s utility now that the
Republicans are using it to make their voice heard. I look forward to this hearing and the
opportunity it affords this Committee to provide a more complete picture of obstructionism in the
Senate.

I ask that the three CRS reports I have eited in my remarks be made part of the record.
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Senate Rules Committee
Hearing on “Examining the Filibuster: The Filibuster Today and lts Consequences”
Opening statement of Senator Tom Udall

Mr, Chairman,
Thank you for holding this hearing.

Today’s hearing is not about examining the current use of the filibuster, but the abuse of it. We
would not need to examine the filibuster if it were used sparingly and judiciously.
Unfortunately, both parties in recent years have shown their willingness to use it as a tool of
obstruction, rather than a means to extend debate.

One of the main reasons I ran for the Senate is because I saw the world’s greatest deliberative
body turning into a graveyard of good ideas. After over a year of observing this body in action,
or in many cases in lack of action, it’s clear that we’re in danger of becoming just that.

Last month, this committee held its first hearing on the filibuster — it focused on the evolution of
the filibuster throughout the history of the Senate. At that hearing, several of my senior
colleagues on the other side of the aisle spoke about the need to prescrve the filibuster in its
current form. They argued that it is embedded in the Senate’s tradition of unlimited debate ...
that any attempt to reform it is simply a short-sighted power grab by a frustrated majority.

But [ believe my colleagues are missing the point. Ihave been speaking for months about
reforming the Senate Rules — not just the filibuster — to make this a better institution. [ am not
approaching this effort with disrespect for the body’s traditions. Ihope that by reforming our
rules we can restore some of the collegiality and bipartisanship that our founders intended for the
Senate.

And let me make clear ... [ don’t necessarily think that the current three-fifths requirement to
achieve cloture is wrong. What is wrong is that only three current members of the Senate,
Senators Byrd, Inouye, and Leahy, have had the opportunity to vote on Rule XXII — which was
last changed in 1975. What is truly wrong with our rules is that they have become entrenched
against change — something our founders never intended.

I'am very happy to see former Vice President Mondale here today, as he was one of the leaders
of the filibuster reform effort in 1975. He believes, as I do, that each Senate has the
constitutional right to change its rules by a majority vote. He states very clearly in his testimony
that the actions of the Senate in 1975 did not “seek to bind the members of future congresses ...
Even if we wanted to, we could not under the U.S. Constitution bind a future congress or waive
the right of a future majority.”

The Senate of 1975 thought that the filibuster was being abused. But more recent Senates have
demonstrated a whole new level of obstruction ... with senators from both sides of the aisle
increasingly using it as a weapon of partisan warfare.
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It is time to reform our rules. As I’ve said many times, I will hold this view whether [ am a
member of the majority or minority. There are many great traditions in this body that should be
kept and respected, but stubbornly clinging to ineffective and unproductive procedures should
not be one of them. We can, and should, ensure that minority rights are protected and that the
Senate remains a uniquely deliberative body. But we must also ensure that it is a functional
body, regardless of which party is in the majority.

Next January, I will follow in the tradition of Vice President Mondale, and my successor, Clinton
Anderson, and offer a motion to adopt our rules by a simple majority. We don’t have to make
drastic changes nor do I think many senators want to. But we can modify the filibuster rule and
other rules in a way that still respects minority rights but prevents our current state of minority
obstruction.

Thank you again, Mr. Chairman.
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WEDNESDAY, MAY 19,2010
SENATE RULES COMMITTEE

TESTIMONY OF WALTER F. MONDALE

Mr. Chairman, Members of the Committee:

I am very grateful to the Committee for conducting these hearings on the need to reform
the rules to protect debate and deliberation—so central to the unique role of the U.S. Senate—
while removing flaws in the procedures that, experience has proven, fuel obstruction and
paralysis.

Perhaps T was asked to testify because of my involvement in the bipartisan and, because
of that, successful battle to reform Rule XXII at the opening of the 94th Congress in 1975. That
ended with the Senate reducing the number of votes required for cloture from a maximum of 67
to 60. At about the same time, the rule was also amended to set a time certain following the
adoption of cloture for the vote on the underlying legislation. These measures, we had hoped,
would assure debate and deliberation but avoid paralysis.

My cosponsor, Jim Pearson from Kansas, a Republican, and I called up our proposal at
the very opening of the Congress. Our strategy was based on the constitutional right of the
Senate to propound its own rules by a majority vote. Vice President Rockefeller’s rulings from
the chair supported our position. The majority leader, Mike Mansfield, appealed the chair’s
initial ruling, which we then successfully moved to table. In that long and sometimes bitter fight,
lasting several weeks, the Senate on three separate occasions voted to sustain the constitutional
option—the principle of majority vote. After the sense of the Senate became clear, Senator
Mansfield and Bob Byrd, and the Republican’s leadership, with Russell Long’s help, reached the
negotiated compromise that I just outlined. These rules are basically the rules that govern the
Senate now, 35 years later.

Constitutional Foundations

That constitutional precedent remains today as well—a majority of the Senate can shape
its rules at least at the commencement of each new Congress. Some argue that the rules
themselves require a two-thirds vote for any amendment or that the precedents we established
during the reform debate of 1975 were somehow erased by later votes declaring fealty to
Rule XXII as then written. But as Alan Cranston of California said:

Upholding the Mansfield point of order only adds one tree to the
jungle of precedents we reside in. But above and beyond that
jungle stands the Constitution. And no precedent can reverse the
fact that the Constitution supersedes the rules of the Senate—that
the constitutional right to make its rules cannot be challenged.
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At the time, I pointed out that those of us who asserted the Senate’s constitutional right to
change its rules by majority vote, but who later supported the 60-vote compromise, did not, by
the adoption of that compromise, “seek to bind the members of future congresses.... Even if we
wanted to, we could not under the U.S. Constitution, bind a future congress or waive the right of
a future majority.” The Senate and its rules are continuous, but the Senate itself under the
Constitution decides those rules.

The foundation for this discussion, and the proposals I suggest today, is the Constitution
itself. The framers, of course, were wary of the requirement for a super-majority on any issue.
The Constitution itself rarely provides for it—ratifying treaties and constitutional amendments,
veto overrides, impeachment, the expulsion of its own members. Indeed, the Great Compromise
that led to the composition of the Senate, each state regardless of size having the same voice,
itself suggests that the Senate should decide the issues of the day, at least eventually, by a simple
majority.

Moreover, Article I, section five, requires only a majority to establish a quorum. That
same provision permits the Congress to decide for itself its own rules. The provision may state
the obvious, but it is beyond dispute: “Each House may determine the Rules of its Proceedings.”
Senator Byrd, in 1975, noted the unmistakable effect of this Constitutional provision: “at any
time that 51 senators are determined to change the rule and ... have a friendly presiding officer,
and if the leadership of the Senate joins them ... that rule can be changed and senators can be
faced with majority cloture.”

The Senate took that bold step to reduce the cloture requirement because it was becoming
paralyzed by what many of us saw as an abuse of the rules. Jim Allen, of Alabama, was a rules
wizard. He had a coterie of allies who began the march toward what we see today: the use of
cloture to paralyze the Senate, preventing it from acting on any issue that a motivated minority
might seek to block.

The constitutional remedy was invoked by majority rule, and the compromise was
adopted by a large bipartisan vote. We believed we had to change to remain a functioning
Senate. T think it was a monumental change. If there is any doubt about that, one need only ask
this question: How would the Senate function at all today if the rules still required a two-thirds
vote to invoke cloture?

While the circumstances then differ in detail from what you confront today,
fundamentally what we see now is a logical extension of the paralysis we faced in 1975. The
Senate has evolved into a super-majority legislative body. The ever present threat of filibuster
has greatly enhanced the ability of a single Senator, simply through a “hold” on a nominee or a
measure, to prevent any consideration and to do so secretly. Many members of the Senate have
said that this body is in crisis. It sure looks that way to me. More importantly, it looks that way
to much of the American public.

In one profound sense, the crisis is much more threatening than the one we faced.
Because we enjoyed broad bipartisan support for reform, Jim Pearson and 1 as the principal
authors benefited from a growing consensus that the Senate was dysfunctional and increasingly
unable to serve the nation. The right to have extended debate had become paralysis. A remedy
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that had been used principally to resist civil rights reforms had metastasized, once those reforms
had been adopted, to cover any and all issues and, later, any and all nominations.

1 am heartened that, particularly among newer members of the Senate and, I hope, in the
Senate at large, there is a growing demand for rules reform. I hope reforms will be ready for
adoption at the outset of the new Congress, next January.

Permit me to briefly outline a few suggestions:

e Weaken the power of “holds” by making a motion to proceed either non-debatable or
debatable for a limited amount of time, such as two hours. This change has been
suggested many times over the years, but today’s Senate demonstrates how badly it i
needed. The rules should provide that the consideration of any nominee or debate on
any measure can begin by a traditional motion to proceed requiring only a majority
vote.

Critics argue that this change is contrary to the Senate’s tradition of unlimited
debate. However, this suggestion focuses on the start of debate, not on the end of it:
a simple majority should be sufficient to begin debate in the Senate. No Senator, in
other words, not even a significant minority, should be able to block a proposal or a
nominee from coming to the floor on a motion to proceed.

¢ T would hope that the joint leadership could shape a reformed Rule XXII, as our
leadership did in 1975, that would reduce the number of Senators required for cloture
from the present 60 to perhaps between 58 and 55 members. There is no magic
number. We tried to find a line between deliberation and debilitation. The number
60 worked for us then. In the harshly partisan Senate of today, it is a hill too high.

I know that Senator Harkin and many others would like a rule that would,
perhaps by steps, eventually allow for majority cloture on all measures and nominees.
1 like part of his proposal, an incremental reduction in the cloture requirement on
successive votes, but it would worry me to reduce the cloture requirement all the way
down to a simple majority to end debate. It would be more efficient, but the Senate
has a much higher calling. It must protect liberty, ventilate tough issues, and call its
own government and powerful interests to account. You must protect the integrity of
our courts. You must shape fundamental compromises reflecting our federal system.
At times of great passion, you must help us find our way, lead us forward and hold us
together. It takes time.

1 served in the Senate during most perilous times when war began or escalated, when
funds were spent or withheld, when civil liberties and civil rights were under assault—all with
little public awareness initiaily until a few Senators began, publicly on the floor of the Senate, to
express doubt and raise questions. That right should be sustained.

Ironically, however, the use of that right as now practiced threatens the credibility of the

Senate and its procedures and adds—not causes, but adds—to the incivility that undermines
public confidence in government today. The filibuster should not be used to frustrate the very
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purpose of the Senate’s procedures: to foster discussion, even extended discussion, to enhance
public understanding of the issues that face the country.

The House, with its greater numbers, has rules that necessarily promote efficiency; the
100-member Senate—with its smaller numbers and longer terms, with its expanded authority
over treaties and confirmation, with its special responsibilities in the federal system——has
provided itself time to do its job as its member think it should be done. If we became a majority
rule Senate, for every procedural and substantive vote, I fear that efficiency, and the emphasis on
delivery not deliberation, could have disastrous consequences. The Constitution permits the
Senate itself to strike the proper balance.

The Confirmation Process

The Senate’s Constitutional authority to advise and consent to presidential nominations is
one of its most important responsibilities. Yet there can be no consent without debate and there
can be no debate if a minority of Senators—indeed, even a single Senator—can bar the Senate
from giving its consent. Under the same Constitutional provisions that give the Senate the power
to change Rule XXII by majority vote, it can change its procedures for bringing nominations to
the floor.

The Senate’s feadership should have the authority, sustained by a majority and a ruling of
the presiding officer if necessary, to bring nominations to the Senate. In addition, the Senate’s
leadership has the ability to suspend, until a particular nomination has been resolved, the
two-track system that has permitted filibusters—in name, but not in fact. The two-track system,
established more than 35 years ago, permits the Senate to entertain an issue subjected to
filibuster and, simultaneously, issues that are brought to the floor, by unanimous consent, and
debated and adopted or defeated. That system has ended the around-the-clock sessions that once
characterized debates on civil rights, but that “reform” has come at a price. Using the two-track
system promotes efticiency because it allows a silent filibuster to continue without using
valuable floor time. However, it also allows a small minority of Senators to block legislation and
nominees without ever having to actually filibuster. If the Majority Leader, from time to time,
suspended the two-track system and forced members opposing a measure to hold the floor, T
suspect that you might see far less obstruction in the Senate.

There was a time that any one Senator, without fear of disclosure, could place a hold on a
nomination. The Senate amended that practice by requiring that the name of the Senator
ordering the hold be made public after six session days. Yet that welcome change, too, has seen
its effectiveness eroded by serial and still secret holds exacting a cost in public confidence and in
the Senate’s effectiveness. This is not a minor problem. Filibusters are now undertaken not as a
last resort but as a first resort. Because of that, a “hold” not only serves notice that a unanimous
consent agreement cannot be reached but suggests a serious threat of a filibuster itself.

This practice frustrates the very workings of government and prevents public
accountability. It relieves those interrupting the Senate’s business of the responsibility for
blocking Senate consideration of a measure or a nominee, and I believe the rapid increase in the
number of filibuster and “holds” since then is attributable in part to this change. I know that
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there are times when the leadership feels it must proceed on a two-track system. But I think it
would be helpful if the leader would force more filibusterers to fully disclose their opposition.

We can be confident that the President’s nomination to the Supreme Court to replace
Justice Stevens will be the subject of extended and perhaps emotional debate. No one will
attempt to place that nomination on hold. Yet I will not be the first to note the irony in the fact
that Solicitor General Kagan, though nominated to the U.S. Court of Appeals for the District of
Columbia Circuit by President Clinton, never had a hearing let alone a vote on her nomination
because of a hold.

There are today dozens of vacancies in the executive branch and in the federal judiciary
that remain unfilled because the Senate has not taken up the nominations. The background
checks have been completed. Most of them probably will be confirmed. But they cannot even
be addressed because a single Senator has decided, for reasons related or unrelated to the
nominee, that the nomination will not be placed before the Senate for discussion, let alone for a
vote.

To use an indelicate phrase, the leverage that this institution has does not come from
refusing to permit debate. It comes, to the contrary, from a free and open—indeed, extended—
discussion of public issues and the public personalities that a president has chosen to serve in
government.

This country faces challenges that are severe, broad and deep, not the least of which is the
budget deficit that will weigh so heavily on our grandchildren and their children. Deliberation
and debate are essential—the Senate has proven their value time and again—but, uitimately, the
country through its elected representatives needs to address those challenges with sound public
policy and laws enacted to protect our prosperity and our security.

When I served in this institution, my party had significant majorities in the Congress.
Whatever may come with age and experience, however, it is the certainty that partisan political
success comes and goes. It cannot be the basis for any change that involves Constitutional
principles. Unlike partisan success, those principles endure. We did not propose reform in 1975
for partisan gain, nor should we today, but both reform and the bipartisanship necessary to
achieve it are even more important today than they were then.

Speaking at ceremonies dedicating the restored original Senate chambers, Senator Tom
Eagleton centered his remarks on the Senate’s remarkable history, except for the civil war, of
managing the powerful forces of change and differences that have challenged our nation. In his
words:
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Here in this room has been sheltered the structural side of our
democratic government for decades. That government’s life
force—what makes it work and endure—is our capacity to
accommodate differences and to find a way beyond parochial,
partisan, and ideological concerns to live together as a free nation.

As you know, Americans are increasingly anxious about our ability to find our way,
despite our differences, to heal and unite. That’s why the work of this Committee and the

decisions of the Senate on how it will conduct itself are so crucial to our future.

Thank you.
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STATEMENT OF U.S. SENATOR DON NICKLES
Prepared for
The U.S. Senate Committee on Rules & Administration
May 19, 2010

I welcome this opportunity to offer some observations about the Senate rules, the
goals they were intended to service, and the peril of modifying them in the ways
being discussed.

| had the honor of serving four terms — nearly a quarter of a century — as a
member of the United States Senate. During that time span | served in the
minority and the majority and leadership in the Senate changed five times. It
changed again in 2007 and will change again. | began, as we all did, as a junior
member, learning the rules and learning how the institution functions, and had
the privilege of serving as a committee chairman and in multiple leadership
capacities.

Newly elected Senators come from all backgrounds — former governors, former
House members, or, in my case, a former state legislator. We all come with ideas
and goals and an appetite for change.

Then you get here and you realize, there are 99 other people who also have
some ideas. You also realize what fundamentally makes the Senate a unique
and important body, is that the rules try to ensure all those ideas are heard.
Further, and importantly, the rules of the Senate try to ensure bills can only be
passed through collaboration, not confrontation.

For that reason, | firmly believe efforts to modify rules governing the Senate
filibuster would not be in the best interest of the Senate as an institution or in the
best interest of the American people, in whose interest we are privileged to
serve.

During my tenure, neither party held a filibuster-proof majority. But that did not
prevent us from passing significant legislation. We rewrote the tax code,
reformed welfare, balanced the federal budget, and dealt with complex defense
and foreign policy challenges. | didn’t agree with everything we did. My
colleagues on the other side of the aisle didn’t agree with everything either. But
we worked together across the aisle to forge agreement, as the Senate rules
require.

That is where the impact of the filibuster is revealed. While your perspective of it
may change depending on which side you sit — majority or minority - it ultimately
forces both sides to come together and hash out solutions.

I have been on the outside of this body now for five years, but am still a close
observer and friend of the Senate. | am concerned about the increasing use of

14:23 Dec 03, 2010 Jkt 062210 PO 00000 Frm 00195 Fmt6601 Sfmt6601 C:\DOCS\62210.TXT SHAUN PsN: DPROCT

Insert offset folio 135 here 62210.135



VerDate Nov 24 2008

186

tactics that serve to blunt debate, circumvent a healthy exchange of ideas,
diminish the role of Senate committees and cut off debate using cloture before
debate has even occurred or amendments offered. Indeed, the filibuster is the
last measure available to push back against these tactics, which unfortunately
have become a practice all too common by both sides.

For example, cloture traditionally is filed to bring debate to an end and to block
further amendments but it has increasingly been used to prevent debate from
beginning without any amendments even being considered.

The Congressional Research Service found that between January 2007 and April
15, 2010, cloture was filed 141 times on the very same day a matter, measure or
motion was brought to the Senate floor. Reducing the number of votes needed to
invoke cloture will only increase the use of such tactics.

All Senators should have the opportunity to debate and offer amendments before
there is an effort to halt debate and limit amendments. This is what separates the
Senate from the House and makes the Senate the greatest deliberative body in
the world.

The committee process, which enables members to be focused and develop an
expertise on particular issues that fall within their committee’s jurisdiction is
another valuable tradition. Committee hearings and mark-ups provide a fuller
airing of views, and afford members who have an established interest and
expertise in particular areas to shape legislation before it reaches the floor.

The increasing use of Rule 14, which enables the Senate Leader to put bills on
the Senate calendar without the benefit of committee consideration undermines
Senate process. It makes legislation more partisan and doesn't allow the vetting
process, which is important in crafting legislation, and increases partisan divides,
which is not constructive for the Senate.

According to CRS, in this and the preceding Congress, 36 measures have come
before the Senate without committee approval. This represents a 20 percent
increase over the total number of times this procedure was used in the preceding
two Congresses...and we're still months away from adjournment.

Finally, there is the practice of filling the amendment tree, a tactic that limits the
rights of the minority to offer amendments. This practice has increased
significantly in recent years.

Between 1985 and 2002, five majority leaders used the tactic a total of 24 times.
From 2003 through 2010, it has been used 37 times.

In contrast, the current floor debate on the financial services bill is a modei of
how the process should work. The Senate is now in its third week of debate, and
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cloture was filed only after proposals by members of both parties to change the
bill had been considered, debated and voted on. Some were adopted and some
were rejected, but many were proposed and aired. Such an open process,
though slow and cumbersome to some, represents the Senate at its best and |
compliment Chairman Dodd for his approach.

And | would commend you, Mr. Chairman, and the members of this committee
for undertaking this important discussion because it goes to the very heart of the
Senate’s role in our Republic. The Senate is a unique legislative body. It differs
from the parliamentary bodies of other countries and from our own House of
Representatives, where the majority party can legislate unhampered by the
objections of its opponents. These differences can frustrate those seeking
change. It frustrated me at times. But the genius of the Senate’s cloture rule is
that it forces members to slow down when they seek to act in haste, to
compromise when they want to run over their opposition.

Sixty is the Senate’s magic number. It forces compromise and collaboration. it
allows for discussion and debate. | believe that it ultimately makes for better
legistation.

Eliminating the super majority — changing it even to 55 - will feed partisan politics
and hamper the collegial spirit intrinsic to the Senate. Those in the majority will
have less incentive to work with the minority. This change would fundamentally
alter the institution of the Senate not for better, but for worse, to the detriment of
the American people.
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Steven S. Smith

Director, the Murrary Weidenbaum Center on the
Economy, Government, and Public Policy,
Kate M. Gregg Distinguished Professor of Social Sciences, and
Professor of Political Science
Washington University

Before the Committee on Rules and Administration, United States Senate

May 19, 2010

Thank you Mr. Chairman, Senator Bennett, and members of the Committee.

Today’s Senate has reached a point in its procedural history that is qualitatively
different than anything it has experienced before. This has material consequences
for the role of the Senate in our political system as an incubator of policy ideas. Let
me make three observations and leave the longer story for the report [ submitted.

First, in the last two decades, the more vigorous exploitation of minority
rights and the majority response have had a pervasive and negative effect on
the Senate.

Here is what Isee: Inrecent Congresses, with both Democratic and Republican
minorities, very few major measures are untouched by minority efforts to delay or
prevent action (see Figures 1 and 2 at the end of my oral testimony). More silence
in response to requests for clearance, more frequent objections to majority party
unanimous consent requests to structure debate and amendments (Figure 3), more
holds extended to more minor measures and nominations, more delays in getting to
the floor to offer amendments, and even an increase in the number of minority party
UC requests to alter the agenda.

The minority’s moves have motivated majority party leaders to leave nothing to
chance. Beyond having a quick trigger in filing for cloture, majority leaders and bil}
managers of both parties have

+ more frequently filled the amendment tree,

¢ more frequently used their own amendments to prevent other amendments
from becoming the pending business (a tactic sometimes used in
combination with cloture, after which the two-amendment limit applies),
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* tightened unanimous consent agreements, including the use of 60-vote
requirements for amendments;

¢ moved to non-conference mechanisms to avoid the debatable conference
motions; and

* onsome sensitive matters, such as appropriations bills, avoided floor action
altogether by facilitating the creation of omnibus bills in conference.

The minority party has not remained idle. Minority counter-measures include more
objections to UC requests and more resolutely resisting cloture on bills, if for no
other reason that to object to majority manipulation of the amending process.

In this context, the procedural prerogatives intended to protect an open,
deliberative process have generated, in practice, a complicated process that is often
rigid and procedure-bound.

The best metaphor for this is a medical one. This is a syndrome--an obstruct-and-
restrict syndrome--one in which well-justified procedural moves by the two parties
accumulate and harm the institution.

Each party now begins with the working hypothesis that the other side will fully
exploit its procedural options. Each side acts peremptorily to protect its interests.
Bill after bill, the Senate works itself into the manipulation of the amendment
process, rigid UCs, and, wherever possible, the use of debate-limited procedures.
Many of the most important policy decisions are taken out of formal venues of
committees, conferences, the floor and moved into party offices.

It can hardly be argued that the quality of deliberation has been improved by the ful
exploitation of procedural rights by the minority and majority.

Second, and regrettably, a special role of the Senate in our political system as
an incubator of new policy ideas has been undermined.

While the Constitution and the framers did not anticipate that the filibuster would
become a tool of the Senate minority, they did anticipate that the Senate would have
a special place in the American political system. The greater experience, method of
selection, longer and staggered terms, and large constituencies encourage a broader
perspective with a longer time horizon than in the House.

The constitutional features of the Senate were enhanced by the flexible, informal,
and permeable decision-making process of the smaller upper house, which
historically facilitated the exchange of ideas, encouraged the trial and error process
of defining policy problems and solutions, and generated opportunities for
participation that bring job satisfaction and incentives for interaction across party
lines.
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The obstruct-and-restrict syndrome undermines the Senate policy incubator. Full
deployment of procedural weapons protects minority rights and promotes majority
interests but harms the Senate. It breeds rigidity, reduces opportunities to explore
and advocate new ideas, shrinks time horizons, and swallows up the most valuable
resources of the institution: the time and creativity of senators.

Third, it is hard to reverse history. We can hope that partisan polarization and
procedural warfare subside, but, once invented and exploited, procedural weapons
continue to be used. Wise leaders must anticipate and defend against the possible
moves of the other party. So the syndrome does not cure itself; you must address it.

1 would like to see several steps taken:

1. Generous debate limits should be established for the motion to proceed, for
amendments, and for the motions required to go to conference.

2. Limiting debate on appropriations measures, perhaps under the Budget Act.

3. Limiting debate on matters considered under the Senate’s “advice and
consent” power—nominations and treaties—found on the executive
calendar.

4. To protect the right to debate under these limits, you might establish a high
threshold, a three-fifths majority, to further reduce time for debate.

These are not easy steps to take. [ believe they will strengthen the Senate.
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Frgure 1. Frequency of Cloture Petitions, 1961-2008.
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Figure 3. Objections to Unanimous Consent {UC) Reguests
by Party of Authar and Objector, 1991-2008.
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Chairman Schumer, Ranking Member Bennett, members of the committee. I am
pleased and honored to be invited to testify today on the filibuster today and its broader
consequences for the Senate, other institutions, and the fabric of governance in America.

Let me note first that I am not among those who want to abolish Rule XXII or
believe that procedures that protect minority viewpoints in the Senate are per se
wrongheaded. I certainly join with scholars who have shown that unlimited debate in the
Senate was in many ways a historical accident, not an objective of the Framers. The rules
that followed the removal of the previous question motion, including those in place
today, were neither preordained by the Framers of our Constitution, nor are they written
1n stone.

But I do believe that the Framers wanted the Senate to be a body quite distinct
from the House of Representatives, and were deeply concerned about the potential
tyranny of a majority. So a body built on a greater role for individuals, relying
significantly on unanimous consent, and with the capacity for a minority of
representatives with intense views about an issue of great national concern to retard
action and force greater deliberation in the face of majority sentiment, fits that vision.

However, in too many ways, that vision of the Framers is being distorted today, at
a substantial cost to the fabric of comity, the process of deliberative democracy and the
vital business of governance in the country. This is true of the use of the filibuster as a
pure tactic of delay and obstruction and not as a way for a minority to express its intense
feelings about an important issue, and of the use of the filibuster’s first cousin, the hold.

On the changing use of the filibuster, I have appended to my testimony an article I
wrote in 2008 for the magazine The American, with a chart showing the changes in
cloture motions over the past three decades, including the dramatic spike in the 1 108
Congress. We are on course to break that record in the 11 1™ As I wrote then, “In the
1970s, the average number of cloture motions filed in a given month was less than two; it
moved to around three a month in the 1990s.” In the 110" and 111"-—where there have
been 92 cloture motions through the end of April—the average is more like two a week.
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The sharp increase in cloture motions reflects the routinization of the filibuster, its
use not as a tool of last resort for a minority that feels intensely about a major issue but as
a weapon to delay and obstruct on nearly all matters, including routine and widely
supported ones. It is fair to say that this has never happened before in the history of the
Senate. No doubt, the increase in cloture motions reflects changes on the part of both
parties, as the minority has moved to erect a filibuster bar for nearly everything and the
majority has moved preemptively to invoke cloture at the start of the process.

But the fact is that the major change is minority strategy. Consider three
examples from the 11 " Congress. The firstis H.R. 3548, the Worker, Home Ownership
and Business Assistance Act of 2009 that moved to extend unemployment benefits in the
face of the deep recession. There was no opposition in the Senate to this bill; it ultimately
passed 98-0 in November 2009. But before that point it was subjected to filibusters both
on the motion to proceed and on final passage. The first cloture motion was adopted 87-
13; the second, 97-1. A bill that should have zipped through in a day or two at most took
four weeks, including seven days of floor time, to make it through.

The second example is H.R. 627, the Credit Cardholders’ Bill of Rights Act. This
one ended up with only one cloture vote, after the filibuster on the motion to proceed was
withdrawn. The cloture motion on passage sailed through 92-2, and the bill passed by a
90-5 vote. But again, the clog in the process caused by filibuster threats and the delays
allowed by Rule XXII meant weeks of delay and seven days of floor time.

Third is the Fraud Enforcement Recovery Act; again cloture on the motion to
proceed was withdrawn, but cloture had to be invoked on final passage. The cloture
motion was 84-4, and final passage was 92-4. This time, six days of floor time.

The three bills above demonstrate vividly the new tactical approach to the
filibuster. Twenty days of precious and limited floor time take up by non-controversial
bills, with the lions” share of that time spent not debating the merits of the bills or
working intensively to improve them via substantive amendments, but just trying to use
up more floor time to make action or progress on other bills more cumbersome and
difficult. Is this deliberate obstructionism? I will leave that interpretation to the words of
former Republican Leader Trent Lott, who observed in the 1 1o Congress, “The strategy
of being obstructionist can work or fail. For [former Senate Minority Leader] Tom
Daschle, it failed. For Reid it succeeded, and so far it’s working for us.”

T accept Senator Lott’s characterization that the tactic of obstructionism is not
owned by either party; it has been employed by both parties when it suited their purpose.
But the use of the tactic has expanded sharply and shows no signs of abating,

Unfortunately, it has also been employed increasingly as a tool against
nominations, both to courts and executive branch positions. The most pointed example
here is the nomination of Judge Barbara Milano Keenan to the U.S. Court of Appeals for
the Fourth Circuit. There were no issues about Judge Keenan’s qualifications or
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nomination. But her confirmation in March of this year was subject to a filibuster—and a
cloture motion that passed 99-0, followed by a similar 99-0 confirmation vote, In the case
of Judge Keenan, her confirmation occurred a full 169 days after her nomination, and 124
days after the Judiciary Committee unanimously reported her nomination to the floor.

Judge Keenan’s nomination took much longer on the floor than it should have.
But here, as in hundreds of other nominations, the real villain has been the use and
misuse of the hold. The hold, as you know, is simply a notice by a senator that he or she
will deny unanimous consent if a bill or nomination is brought forward. Holds are
nothing new, but the way in which they are employed has changed even more
dramatically than cloture motions and filibusters per se.

Where holds used to be employed sparingly, and served mainly to delay for a
short time, days or weeks, a vote on a bill or nomination to enable a senator to be present
for the debate, or to muster the best arguments to use on the floor, holds now are
frequently the equivalent of death sentences or long periods of torture for nominees.
Where holds on nominations once reflected concerns of senators about the nominees,
now they more frequently are hostage-taking devices.

One problem, as you know well, is that many holds are anonymous, leaving both
the nominee twisting in the wind and the public unaware of who or why the delay is
occurring. This practice was theoretically changed three years ago, but the pledge to end
anonymous holds has never come close to being implemented. It is both wrong and
cowardly for senators to cling to anonymity. But it is also wrong and shameful to
manipulate the lives of those who are willing to make the sacrifices to come into public
service, and to sacrifice quality governance for narrow and self-serving ends.

It is difficult to quantify exactly how many holds on executive and judicial
nominees are actually in place at any one time. But there are at present around a hundred
nominations for executive and judicial positions on hold while awaiting confirmation
votes, many of them having been waiting for many months.

Imagine you live in California and are offered, and accept, an attractive position
in the private sector on the East Coast. You can plan your career and family change, and
probably time your move to coincide with the end of the school year, selling your house
and finding a new one in time for your family to get acclimated to the new schools. If you
as an individual decide to accept the call for public service, to a position requiring Senate
confirmation, you have no such luck. You can inform your employer that you are
leaving—but not know for months or maybe a year or more when you will be going,
leaving everyone in limbo. You cannot tell when you can or should move to Washington.
You may be able to stay in your job in the interim, but end up having to recuse yourself
from some decisions, and have your employer and colleagues look at you in a different
way since you will probably be leaving them sometime in the foreseeable future. The
uncertainty is excruciating for nominees and their families, a human cost that is often just
ignored by senators who put holds on nominees they don’t know, may not even oppose
and are exploiting for other political purposes.
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To be sure, leaders can transcend the holds by bringing up the nominations and
overcoming the lack of unanimous consent. But that moves the nominations back into the
time-consuming process of Rule XXII and other Senate procedures that mean days and
weeks of precious floor time that simply can’t be spared.

The upshot has been that many key posts in government, like the chief operating
officer of the executive branch (the head of the General Services Administration,)
individuals on the front lines of protecting our homeland security like the head of the
Transportation Safety Administration, members of the National Transportation Safety
Board, key officials whose jobs deal with issues like the oil spill and the intemational
financial architecture, have seen their posts go unfilled for months, leaving headless key
agencies and offices that need leadership. Whether you are a small-government
conservative or a big-government liberal, enforcing the laws, running the agencies,
protecting Americans against terrorist threats and natural disasters, are all necessary—
and the current misuse of holds damages the country’s ability to do all those things and
more.

There is no panacea here. The problem is less the rules themselves and more the
current culture. But the rules do play a part, and there are modest but important changes
that deserve broad bipartisan support from those who want to see an appropriate balance
in the Senate between minority concerns and majority governance, and want to see the
Senate, and the broader government, functioning in the best interest of the country. I
would be pleased to discuss some ideas for change if and as the committee desires.
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MEMORANDUM . May 17,2010
To: Senate Committee on Rules and Administration
Attention:

From: Richard S. Beth, Specialist on Congress and the Legisiative Process, 7-8667

Christopher M. Davis, Analyst on Congress and the Legislative Process, 7-0656

Subject: Days of Senate Consideration of Various Questions Before the Filing of Cloture

This memorandum responds to your request for statistics on the average number of calendar days of
Senate consideration of various questions before the first cloture motion was fited on them.' The data
contained in this memorandum may be used to respond to other Congressional clients seeking identical
information.

The Cloture Process

Short of unanimous consent, the cloture process authorized by Senate Rufe XXI11 is the only procedure by

which the Senate can vote to set an end to a debate without also rejecting the bill, amendment, conference
: } e ; .

report, motion, or other matter it has beeu debating.” There arc several stages to invoking cloture.

s First, at least 16 Senators sign a cloture motion moving that debate be brought to a close
on some pending question. When the motion is presented, the clerk reads it.

e The Semate votes on the cloture motion one hour after it contvenes on the second calendar
day after the cloture motion was filed, and after a quorum call has established the
presence of a quorum. The time for the cloture vote may be changed by unanimous
consent, and this required quorum call is routinely waived.

* The presiding officer presents the cloture motion to the Senate for a roll call vote at the
time required by Rule XX, even if the Senate is considering other business.

*  The majority required to invoke cloture is three-fifths of the Senators duly chosen and
sworn, or 60 votes if there are no vacancies in the Senate’s membership. Invoking cloture
on a measure or motion to amend the Senate’s rules requires the votes of two-thirds of the
Senators present and voting, or 67 votes if all 100 Senators vote.

" The authors wish 10 express appreciation to CRS Analysts Bill Heniff Jr. and Elizabeth Rybicki who participated in the
gathering of the data or which this memorandum is largely based.

* Senate Manual, 110" Cong., 2 sess., $.Doc. 110-1 (Washington: GPO, 2008) , pp. 20-22.

Congressianal Research Service 7-5700 WAULLTE GOV
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Senators who wish to offer amendments to legislation on which cloture has been invoked must submit
their amendments in writing before the cloture vote takes place. First-degree amendments must be
submitted no later than 1:00 p.m. on the day after the cloture motion is filed. Second-degree amendments
must be submitted at least an hour before the Senate votes on cloture.

If cloture is invoked on a question, its consideration is “locked in and there are a maximum of 30
additional hours of consideration before a vote is taken on the pending question. All amendments
considered post-cloture must be germane. ’

While Rule XX1I autherizes the cloture process, it does not compel a Senator to file cloture at a given
time or at all when considering a measure or matter. As such, on a given picce of legislation various
political, procedural, and policy considerations may influence whether cloture is filed, and if so, when and
on what question. While any Senator may file a cloture motion, in most cases, it is the Senate Majority
Leader or his designee who decides when and if to file cloture in keeping with his role as the individual
responsible for setting the Senate’s floor schedule.

Research Method

This memorandam includes seven tables. Table 1 reflects the number of cloture petitions, sorted by
question and by Congress, which were examined in this memorandum.

Table 2 reflects the average number of calendar days which elapsed on various questions before the filing
of cloture. These questions are:

* Al fegislative questions on which cloture was filed;
«  Motions to proceed to consider;

® Measures and amendments in the nature of a substitute; this category includes all
amendments in the nature of a substitute whether they were reported by a committee or
not;

e Al other amendments; this category includes motions te commit and recommit with
amendatory instructions; and,

* Questions related to resolving legislative differences; this eategory includes conference
reports, and motions related to amendment exchanges between the Senate and House,
such as motions to concur and to disagree.

Tables 1 and 2 both include cloture motions filed from the 107" Congress (2001-2002) through the first
session of the 111" Congress (2009-2010). Tables 3 through 7 show, by Congress, cloture motions filed
in each Congress over the same period and the number of calendar days each question was under Senate
consideration before the first cloture motion to end debate was filed on it. The statistics in this
memorandum include only legistative business; cloture motions filed on treaties and nominations are not
included.

The data which compose these tables are from the Legislative Information System of the U.S. Congress
(L1S) and the verbatim language of the legislative status steps in LIS is used. The tables and caleulations
of averages reflect only the first cloture petition filed on each question. If more than one cloture petition
was filed on the same question over the course of its consideration, those subsequent cloture motions are
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not included. The table also does not include cases in which a cloture motion was voted on a second time
though the use of a motion to reconsider.

When more than one motion was made to proceed to the consideration of a given measure, or the Senate
took up a single measure on more than one occasion after laying it aside, the time between the raising of
the question and the offering of a cloture motion is measured from the most recent previous occasion of
raising the question. In cases where a cloture motion was filed by unanimous consent before the question
on which cloture is moved became pending, the time between the raising of the question and the moving
of cloture is given as a negative number.

Table I. Number of Cloture Petitions Per Question Analyzed
107" — 111™ Congresses (2001-2010)

Questions

Relating to

Motion to Measure or Resolving

Congress & Proceed to Substitute Al Other Legisiative

Years All Questions Consider Amendment Amendments Differences
107th (2001-2002) 59 14 26 16 3
108th {2003-2004) 34 10 12 4 8
109¢h (2005-2006) 50 17 23 5 5
110th (2007-2008) 133 53 46 20 14
111th (2009-2010) 54 14 3t 4 5

Source: Legislative Information System of the U.S. Congress

Notes: Reflects first cloture petition filed on a question. Data for the {11% Congress includes only the first session (2009).

Table 2. Average Calendar Days Elapsed Before Filing of First Cloture Motion
107" — 1™ Congresses (2001-2010)

Questions

Relating to

Motion to Measure or Resolving

Congress & Proceed to Substitute Al Other Legislative

Years All Questions Consider Amendment Amendments Differences
107¢h (2001-2002) 542 0 992 387 0
108th (2003-2004) 335 030 9.25 0 0
109th (2005-2006) 240 058 4.73 0.20 0

110th {2007-2008) 245 4] 5.91 070 0.07

fHith (2009-2010) 179 0 296 1.25 0

Source: CRS Analysis of data from the Legislative Information System of the U.S, Congress {LIS).

Note: Data for the | 1% Congress includes only the first session (2009). Days are calendar days.
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Table 3. Calendar Days Elapsed Before First Cloture Motion Filed on Legislation
107 Congress (2001-2002)

Date Date
Measure | Elapsed | Question Cioture
number Days Proposed Question Presented Cloture
HR. 10 0 | 112712001 | Motion to proceed to {1/27/2001 | Cloture motion on the motion to
consideration of measure made. proceed presented.
HR. {0 0 | 1172972001 | Measure laid before Senate by 11/29/2001 | Cloture motion on the bilf
motion. presented.
HR. 333 0 | 7/9/200% Mortion to proceed to 71912001 Cloture motion on the motion to
consideration of measure made. proceed to the consideration of
the bill presented,
HR. 0 | 10/1/2002 | Motion to proceed to 107112002 Cloture motion on the conference
2215 consideration of the conference report to accompany H.R. 2215
report agreed to by voice vote. presented.
HR. 6 | 7/19/2001 Measure faid before Senate by 71252001 Cloture motion on the bili H.R.
2299 unanimous consent. 2299 presented.
HR. 2 | 7/16/2001 Measure hid before Senate by 7/18/2001 Cloture motion on the bilt
2311 unanimous consent. presented.
HR. 0 | 3/13/2002 Motion to proceed to 3/132002 Cloture motion on the motion to
2356 consideration of measure made. proceed to the measure
presented.
HR. 0 { 3/18/2002 | Measure fid before Serate by 3/18/2002 | Cloture motion on the measure
2356 unanimous consent. presented.
HR. 0| {0/12/2001 | Motion to proceed to 10/12/2001 | Cloture motion on the motion to
2506 consideration of measure made. proceed presented.
HR. 0 | 4/25/2002 | Motion to proceed to 412512002 Cloture motion on the motion to
3009 consideration of measure made. proceed presented.
H.R. 20 | 5/12002 Measure l2id before Senate by 572172002 Cloture mation on H.R. 3009
3009 motion. presented.
H.R, 0 | 7/30/2002 | Motion to proceed to 773072002 Cloture motion on the conference
3009 consideration of the conference report to accompany H.R. 3009
report agreed to. presented.
HR. 0 | 11/19/2002 | Conference report considered by | 11/19/2002 | Cioture motion on the conference
3210 unanimous consent. report to accompany H.R. 3210
presented,
HR. i1 632002 Measure laid before Senate by 6/4/2002 Cloture motion on the bili
4775 unanimous consent. presented.
HR, 0 | 7/3172002 | Motion to proceed to 713102002 Cloture motion on the motion to
5005 consideration of measure made. proceed presented.
HR. 71 | 9/3/2002 Measure hid before Senate by 11/13/2002 | Cloture motion on the measure
5005 motion. presented.
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Date Date
Measure | Elapsed | Question Cloture
number Days Proposed Question Presented Cloture
S.Res. 0} 10/11/2002 | Motion to proceed to 10/11/2002 | Cloture motion on the motion to
304 consideration of measure made proceed to the measure
by Unanimous Consent. presented.
SJ.Res. 0 | 10/1/2002 | Motion to proceed to 10/1/2002 Cloture motion on the motion to
45 consideration of measure made. proceed to the measure
presented.
S)Res. 5 | 10/3/2002 | Measure laid before Senate by 10/8/2002 Cloture motion on the joint
45 motion.