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IMPLEMENTING THE DODD-FRANK WALL
STREET REFORM AND CONSUMER PROTEC-
TION ACT

THURSDAY, SEPTEMBER 30, 2010

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:03 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Hon. Christopher J. Dodd, Chairman of the
Committee, presiding.

OPENING STATEMENT OF CHAIRMAN CHRISTOPHER J. DODD

Chairman DoDD. The Committee will come to order.

Let me welcome our distinguished panel of witnesses this morn-
ing. I cannot recall the last time we gathered in such a setting with
all the representatives of the major financial regulatory bodies with
us. Obviously, with the adjournment vote last night and when we
planned this hearing some weeks ago, we were under the impres-
sion we were going to be in session at least, I think, another week.
Obviously, the agenda changed. But, nonetheless, I thought this
hearing was so important that I said to Richard that we wanted
to move ahead with you. So I do not know how much participation
we will actually get from Members, but I do not want you to be-
lieve that is a reflection of any feelings about any of you here this
morning.

Senator SHELBY. They will probably like that.

Chairman DoDD. Yes, fewer questions here from Members. But
if we do get a quorum—and my hope is we do. I have discussed this
already with Senator Shelby. We are going to move to executive
session very quickly on a couple of housing measures that I believe
have been agreed to. We have worked on them, and I think we can
deal with them fairly quickly. So if that happens, we will interrupt
the hearing, and I will apologize to whoever is speaking at that mo-
ment for the interruption when that moment occurs. But in the
meantime, I am going to make some opening comments here. I will
turn to Senator Shelby for any opening comments, and Jack is here
with us, and since there are few of us here, if any other Members
have additional thoughts they would like to express this morning,
we will do that as well. And then we will go into a question period.

I am going to make the question period not 5 or 6 minutes but
10 minutes each Member because to try and have—even 10 min-
utes is not a great deal, but given the representation of our wit-
nesses here, it will give each Member a chance maybe to get into
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a little more depth than you are probably able to in 5 or 6 minutes,
if that is OK with you.

All right. Well, anyway, the hearing this morning is imple-
menting the so-called “Dodd-Frank Wall Street Reform and Con-
sumer Protection Act.” And, again, we are very grateful for the
presence of our witnesses.

I took over the chairmanship of this Committee nearly 4 years
ago, in January of 2007, and over that time we have witnessed the
near collapse of the American economy, a crisis that cost us mil-
lions of jobs, wiped out trillions of dollars in wealth and at long last
provided the impetus for fundamental reform of our financial sys-
tem. That reform should have happened a long time ago. Many
could make that case.

For nearly 3 years, this Committee has held hearing after hear-
ing identifying and examining gaps, overlaps, and shortfalls in a
regulatory system that had not been updated since the 1930s.

Today I believe we can say, thanks to the hard work of Demo-
crats and Republicans on this Committee—and I include every
Member of this Committee who was involved in this effort—and
with the sage counsel of our witnesses, many of whom are here
today and whose perspectives we have considered carefully, we
have delivered the reform our financial system needed and pro-
vided the American people with the economic stability that they de-
serve. We have put an end to too-big-to-fail bailouts and to an era
in which executives on Wall Street felt free to gamble with other
people’s money in the belief that American taxpayers would be
there for them if they lost.

Now, Americans and executives alike know with certainty that if
a company puts itself in a position to fail, fail is exactly what it
will do.

We have increased transparency and accountability in our mar-
kets, bringing the $600 trillion derivatives market into the open
and preventing shady dealers from operating in the shadows.

We have established an early warning system so that we never
again find out that a financial product or practice is unsafe only
after it has already undermined the stability of our economy. And
we have established an independent consumer financial protection
agency to provide Americans with the clear and accurate informa-
tion that they need to make good financial decisions as well as with
the security that comes with knowing that someone is watching out
for your interests and your interests alone.

But as you will notice, there is no “Mission Accomplished” ban-
ner hanging behind me here this morning in this Committee room.
The work is not done at all. Hardly a mission accomplished. I have
heard critics say that the new law leaves too much up to the regu-
lators. But it was never my intention to have the U.S. Senate, the
House of representatives, or the Congress as a whole do the job of
regulators. Indeed, I do not think anyone wants the Senate or the
Congress writing detailed prescriptions that require technical, ex-
pert knowledge. Nor could we afford to tie the regulators’ hands
with rigid legislative requirements that cannot be adapted to
changing circumstances.

What we have done with this legislation is to eliminate the gaps,
the overlaps, and the shortfalls that allowed some financial actors
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to game the regulatory structure and some parts of our financial
system to go unregulated entirely.

The Glass-Steagall Act of 1933, which established the Federal
Deposit Insurance Corporation, was 37 pages long. The Securities
and Exchange Act of 1934 was 29 pages long. Those two acts laid
the foundation for nearly 75 years of growth and innovation in our
financial sector and prosperity for generations of Americans. But it
took competent, energetic regulators to make those laws work.

Our bill is some 848 pages long, when you get just the actual
text of the bill, because times have changed. Our financial system
is far more complex than it was 80 years ago, and we are com-
peting in a global marketplace, which was not the case almost a
century ago. We were asked to reform the entire financial system,
and that cannot be done in a handful of pages. But like the Glass-
Steagall Act and the Securities and Exchange Act, it will require
very good, competent, energetic regulators.

Now, I wish I could write a law that prohibits a trader from gam-
bling away his firm’s bottom line or an executive from putting
short-term gains above long-term stability. But we cannot legislate
morality, and goodness knows we cannot legislate wisdom. All we
can do is establish a comprehensive framework and a clear path
forward, and that is what we have tried to do with this legislation.

The regulators will have to interpret and enforce the law, and
those who profit from the innovation and flexibility that define our
financial system will have to remember that evading the rules of
the road, in letter or in spirit, hurts all of us. This new law gives
our President the ability to walk into the G20 meetings as a rep-
resentative of a world leader in financial services with a framework
for the rest of the world to follow.

When we first warned of the flaws in our system back in January
of 2007, few thought we would end up on the path that we have
traveled since. After all, if we are making money, what better proof
of the soundness and stability of a system could there possibly be?

Well, I believe that our economy will grow again. People will
make money, and policymakers will be tempted to forget the les-
sons of this crisis. But mark my words here this morning. There
will be another crisis as certain as we are sitting here. Greed and
recklessness will rear their heads again. And I can tell you with
confidence that when that day comes, we have provided regulators
with the tools they need to see it coming and to put a stop to it
in time before it wrecks the economy as this crisis nearly did. But
whether they will actually do so largely depends upon the founda-
tion laid by those of you who are before us today and the jobs you
do in the coming weeks and months to lay that foundation within
your respective regulatory bodies.

With that, let me turn to my colleague from Alabama, Senator
Shelby.

STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. Thank you, Mr. Chairman, and welcome to all
of you. It is not the first time you have been here. I hope it will
not be the last.

For millions of Americans, the passage of Dodd-Frank provides
little comfort as they confront a harsh economic reality. The unem-
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ployment rate now stands at 9.6 percent. Economic growth is ane-
mic. Bank lending remains depressed. And housing values continue
to fall in many areas. Not since the Carter administration has the
Nation’s economy performed so poorly.

The response of the Administration and Democrats in Congress
has been to enact a slew of new laws to expand the size and the
scope of the Federal Government. With the stimulus bill, bank bail-
outs, Obamacare, and now Frank-Dodd, the Democratic majority
has clearly articulated——

Chairman DobDD. Dodd-Frank.

[Laughter.]

Senator SHELBY. Dodd-Frank. Interchangeable.

[Laughter.]

Senator SHELBY. Frank-Dodd, Dodd-Frank. You know, I think
Frank would like that, Chris.

Chairman DoDD. Let us wait and see how it works.

[Laughter.]

Senator SHELBY. I will call it Dodd-Frank. I do not think it is
going to work. I hope it does.

With the stimulus bill, bank bailouts, Obamacare, and now, ac-
cording to the Chairman, Dodd-Frank, the Democratic majority has
clearly articulated its vision for the future: more Government, high-
er taxes, and greater control over the economy. For millions of
Americans, however, the Democrats’ vision has produced an unfor-
tunate reality: higher unemployment, less access to credit, and tril-
lions of dollars of Government debt on the shoulders of our children
and our grandchildren.

Today we will examine the implementation of one of these bills,
the recently enacted legislation known here as Dodd-Frank. Rather
than address the core issues that produced the financial crisis, I
believe the Dodd-Frank legislation adheres to the worn-out Wash-
ington theory that more is better—more regulation, more agencies,
more bureaucrats, and more spending.

To make matters worse, the bill has delegated to bureaucrats the
authority to devise dozens, if not hundreds, of new rules for our fi-
nancial system. The law itself provides no specific guidance in any
number of areas, including derivatives, consumer protection, and
systemic risk. In many instances, Dodd-Frank has outsourced this
Committee’s responsibilities to unelected bureaucrats.

Typically, an implementation hearing involves Congress making
sure that regulators are following the law as prescribed. Today,
however, the roles will be reversed. We will be asking regulators
to tell us what rules that they will be prescribing. Consequently,
for all intents and purposes, the real authors of Dodd-Frank will
be the bureaucrats in our financial regulatory agencies.

Let us remember that nearly all of the major financial institu-
tions that failed were regulated institutions. Let us also remember
that the regulators failed to use their already broad authorities to
take the necessary steps to prevent the crisis. And, finally, let us
remember that conflicting agency rules created opportunities for
regulatory arbitrage.

By ignoring these failures and adding another level of bureauc-
racy to our already cumbersome financial structure, Dodd-Frank
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could potentially create an even more complex and dysfunctional
system.

For example, Dodd-Frank instructed the SEC and the CFTC to
jointly devise rules on derivatives. In doing so, the legislation in-
tensifies the decades-long turf battle between the two agencies that
we are quite familiar with. This likely ensures that the final rules
will be more about protecting bureaucratic fiefdoms than protecting
the overall financial system. Thus, rather than addressing the reg-
ulatory arbitrage in derivatives that we know AIG exploited, this
bill exacerbates the problem. Additionally, by delegated the major
policy decisions, and therefore most of the real work, to the regu-
lators, the Dodd-Frank legislation undermines the effectiveness of
our regulators by asking them to do too much.

For example, the Federal Reserve has approximately 70
rulemakings and studies it must complete over the next 18 months.
How can we expect the head of any agency to properly devise and
implement so many complex rules while also effectively discharging
its existing responsibilities?

The recent financial crisis painfully demonstrated that errors,
limitations, and conflicts of interest among regulators often play a
key part in causing a systemic breakdown. The majority has prom-
ised the American people that Dodd-Frank will make our financial
system safer and will help revive the economy. As time passes,
however, I believe that it will become clear that neither is true. By
extending the Government safety net over a much larger segment
of our financial system, the stage, I believe, has been set for more
severe economic crisis.

Under current law, the responsibility rests largely with the regu-
lators to avoid future difficulties. Congress, however, can continue
to exercise its oversight authority by having hearings such as this
one today and also, when necessary, revisit the law and make
changes consistent with our findings and the demands of the elec-
torate. In this particular instance, change is not only a good thing;
I believe it is inevitable.

Thank you, Mr. Chairman.

Chairman DoDD. Thank you very much, Senator.

Does anyone else want to be heard on this matter before we turn
to our witnesses?

[No response.]

Chairman DobpD. Well, very good. Welcome to our witnesses, and
I will be brief in our introductions because you are all well known
to those of us on the Committee.

Neal Wolin is the Deputy Secretary of the U.S. Department of
the Treasury, prior to that served in the Obama administration as
Deputy Assistant to the President. We thank you, Neal, for being
with us once again.

Chairman Ben Bernanke, as we all know, of the Federal Reserve,
we thank you, Mr. Chairman, for being here this morning.

Sheila Bair, of the FDIC, has been before this Committee on nu-
merous occasions over the last 3 or 4 years, and, Sheila, we thank
you for your service—longstanding service, by the way. Of course,
many of us knew Sheila when she was legal counsel to Bob Dole
here in the Senate, so she knows very much what it is like to be
on this side of the dais as well, so we thank you.
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Mary Schapiro is Chairperson of the U.S. Securities and Ex-
change Commission, and, Mary, we thank you for being with us
this morning, and we thank you for the work that you are doing.

Gary Gensler is Chairman of the Commodity Futures Trading
Commission and, again, longstanding service to our Government
and in the private sector as well. And, Gary, we thank you.

And John Walsh is the Acting Comptroller of the Currency. He
assumed that position on August 15th, having previously served as
Chief of Staff for Public Affairs for the OCC. We thank you very
much, John, for being with us as well.

I would ask you to begin in the order I have introduced you,
Neal. And if you can, try and keep it down to 5 to 6 minutes or
so. And, again, all documentation or supporting materials that you
think would be worthwhile for us to have as part of this hearing,
we look forward to.

And let me just say, by the way, in response to Senator Shelby,
without going into the details of his statement here, obviously with
my departure in a few weeks from here, this Committee will have
to continue its job, obviously, of the oversight function. And Bob
Bennett and I will be on the outside watching as this all unfolds
here. But, obviously, it will be very important. We did not——

Senator SHELBY. Corker will be here.

Chairman DobDD. Well, we know Corker, and Tim Johnson will
be here, with the gavel in his hand, we hope.

[Laughter.]

Chairman DoDD. I know you were. I could not resist the—any-
way, put that aside for a second. But the point being that what we
did not write into the law—and you cannot, obviously, and that is,
the job on this side of the dais, and that is, to have the oversight
consistently on how this is all working. And that will be a very,
very important function in addition to the other jobs that the Com-
mittee will assume come January. But I underscore that point very
strongly. It will be very important to see how this is working and
how we are performing.

So, with that, Neal, thank you again for being with us, and we
will begin with your testimony. And, by the way, as I have said to
Members, as soon as we have—I think we are getting close. Are we
one away? Then we are going to interrupt to do a quick markup
of two bills.

Neal.

STATEMENT OF NEAL S. WOLIN, DEPUTY SECRETARY,
DEPARTMENT OF THE TREASURY

Mr. WoLIN. Mr. Chairman, Ranking Member Shelby, Members of
the Committee, thank you very much for the opportunity to testify
about Treasury’s role in implementing the Dodd-Frank Act.

Mr. Chairman, 2 months ago, against tough odds, Congress en-
acted historic financial reform. Passing the Dodd-Frank Act was a
major accomplishment for this country, and it would not have hap-
pened without your strong commitment and that of your colleagues.

Congress stood on the right side of history and with the millions
of Americans who have lost their jobs, homes, and businesses as a
result of a crisis caused by basic failures in our financial system.
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Chairman DobpD. Neal, I want to congratulate you. You have
brought us a quorum.

[Laughter.]

Mr. WOLIN. Success.

Chairman DoDD. So let me move us into executive session, if I
may. Without objection, we will go into executive sessions.

[Whereupon, at 10:20 a.m., the Committee proceeded to other
business.]

[Whereupon, at 10:22 a.m., the Committee was reconvened.]

Chairman DoDD. We are back to regular session. Neal, go ahead.

Mr. WoLIN. Thank you, Mr. Chairman.

But the work required to make reform a reality, as you noted,
Mr. Chairman, in your opening, is far from done. We now face the
task of implementation.

I know this process can seem remote or distant to many Ameri-
cans. It is enormously complex and involves unavoidably dense top-
ics. So before providing you with an update on our efforts, I want
to list our guiding principles. These are the basic things all Ameri-
cans should know about how we are implementing reform.

We are moving as quickly and as carefully as we can. We are es-
tablishing full transparency.

Wherever possible, we will streamline and simplify Government
regulation. We will create a more coordinated regulatory process.
We will build a level playing field here at home and around the
world for financial firms. We will protect the freedom for innova-
tion that is absolutely necessary for growth. And we will keep Con-
gress fully informed of our progress on a regular basis.

Mr. Chairman, Ranking Member Shelby, since passage, Treasury
has been hard at work implementing reform. We immediately put
in place a governance structure. We established teams dedicated to
Treasury’s four main responsibilities. Those responsibilities include
helping to establish the Financial Stability Oversight Council, lay-
ing the groundwork for the Office of Financial Research, launching
the Consumer Financial Protection Bureau, and creating a Federal
Insurance Office.

In my written testimony, I have provided a detailed update on
where we are with each office. But let me just say a few words
about two of them: the Financial Stability Oversight Council and
the Consumer Financial Protection Bureau.

Tomorrow, the Council will hold its first meeting. As Chair,
Treasury respects the critical independence of regulators to fulfill
their responsibilities. We are working with other Members to de-
velop an approach that maintains that independence while maxi-
mizing the coordination required for the Council to fulfill its collec-
tive responsibility of promoting financial stability.

Tomorrow, I expect that the Council will take important first
steps. It will consider draft bylaws. It will consider a proposal to
seek public comment on the criteria to designate large, inter-
connected nonbank financial companies for consolidated super-
vision. And it will consider a proposal to seek public comment to
inform recommendations the Council will make on how to imple-
ment the Volcker Rule.

Treasury has also made important progress standing up the Con-
sumer Protection Bureau. Upon passage, we set up a staff imple-
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mentation team with a clear division of responsibilities. They have
focused on building the necessary infrastructure, such as human
resources and IT and on the Bureau’s key functions, including re-
search, preparing for the supervision of financial institutions, and
working with the various transferor agencies.

Mr. Chairman, let me just conclude by saying that Treasury and
all the agencies involved in this process have and will continue to
put enormous effort toward implementation and the ultimate goal
of making our financial system safer and our economy stronger.

Chairman DoDpD. Thank you very much, Mr. Wolin. I appreciate
it.

Chairman Bernanke, thank you.

STATEMENT OF BEN S. BERNANKE, CHAIRMAN, BOARD OF

GOVERNORS OF THE FEDERAL RESERVE SYSTEM

Mr. BERNANKE. Thank you, Mr. Chairman.

Before I turn to my testimony, I would like to thank you and
Senator Shelby and the rest of the Committee for helping get Sen-
ate confirmation of Janet Yellen and Sarah Bloom Raskin to the
Federal Reserve Board. As you know and as I am going to discuss
in my testimony, we have a great deal of work before us, and hav-
ing them on the Board will help us enormously in carrying out the
responsibilities that we have.

In the years leading up to the recent financial crisis, the global
regulatory framework did not effectively keep pace with profound
changes in the financial system. The Dodd-Frank Act addresses
critical gaps and weaknesses of the U.S. regulatory framework,
many of which were revealed by the crisis. The Federal Reserve is
committed to working with the other financial regulatory agencies
to effectively implement and execute the act, while also developing
comlglementary improvements to the financial regulatory frame-
work.

The act gives the Federal Reserve several crucial new respon-
sibilities. These responsibilities include being part of the new Fi-
nancial Stability Oversight Council, supervision of nonbank finan-
cial firms that are designated as systemically important by the
Council, supervision of thrift holding companies, and the develop-
ment of enhanced prudential standards for large bank holding com-
panies and systemically important nonbank financial firms des-
ignated by the Council. In addition, the Federal Reserve has or
shares important rulemaking authority for implementing the so-
called “Volcker Rule restrictions” on proprietary trading and pri-
vate fund activities of banking firms, credit risk retention require-
ments for securitizations, and restrictions on interchange fees for
debit cards, among other provisions.

All told, the act requires the Federal Reserve to complete more
than 50 rulemakings and sets of formal guidelines, as well as a
number of studies and reports, many within a relatively short pe-
riod. We have also been assigned formal responsibilities to consult
and collaborate with other agencies on a substantial number of ad-
ditional rules, provisions, and studies. Overall, we have identified
approximately 250 projects associated with implementing the act.
To ensure that we meet our obligations in a timely manner, we are
drawing on expertise and resources from across the Federal Re-
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serve System in areas such as banking supervision, economic re-
search, financial markets, consumer protection, payments, and
legal analysis. We have created a senior staff position to coordinate
our efforts and have developed project reporting and tracking tools
to facilitate management and oversight of all of our implementation
responsibilities.

The Federal Reserve is committed to its longstanding practice of
ensuring that all its rulemakings be conducted in a fair, open, and
transparent manner. Accordingly, we are disclosing on our public
Web site summaries of all communications with members of the
public—including banks, trade associations, consumer groups, and
academics—regarding matters subject to a proposed or potential fu-
ture rulemakings under the act.

In addition to our own rulemakings and studies, we have been
providing technical and policy advice to the Treasury Department
as it works to establish the Oversight Council and the related Of-
fice of Financial Research. We are working with the Treasury to
develop the Council’s organizational documents and structure. We
are also assisting the Council with the construction of its frame-
work for identifying systemically important nonbank financial
firms and financial market utilities, as well as with its required
studies on the proprietary trading and private fund activities of
banking firms and on financial sector concentration limits.

Additionally, work is well under way to transfer the Federal Re-
serve’s consumer protection responsibilities specified in the act to
the new Bureau of Consumer Financial Protection. A transition
team at the Board, headed by Governor Duke, is working closely
with Treasury staff responsible for setting up the new agency. We
have established the operating accounts and initial funding for the
Bureau, and we have provided the Treasury detailed information
about our programs and staffing in the areas of rulemaking, com-
pliance examinations, policy analysis, complaint handling, and con-
sumer education. We are also providing advice and information
about supporting infrastructure that the Bureau will need to carry
out its responsibilities, such as human resource systems and infor-
mation technology.

Well before the enactment of the Dodd-Frank Act, the Federal
Reserve was working with other regulatory agencies here and
abroad to design and implement a stronger set of prudential re-
quirements for internationally active banking firms. The governing
body for the Basel Committee on Banking Supervision reached an
agreement a few weeks ago on the major elements of a new finan-
cial regulatory architecture, commonly known as Basel III. By in-
creasing the quantity and quality of capital that banking firms
must hold and by strengthening liquidity requirements, Basel III
aims to constrain bank risk taking, reduce the incidence and sever-
ity of future financial crises, and produce a more resilient financial
system. The key elements of this framework are due to be finalized
by the end of this year.

In concordance with the letter and the spirit of the act, the Fed-
eral Reserve is also continuing its work to strengthen its super-
vision of the largest, most complex financial firms and to incor-
porate macroprudential considerations into supervision. As the act
recognizes, the Federal Reserve and other financial regulatory
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agencies must supervise financial institutions and critical infra-
structures with an eye toward not only the safety and soundness
of each individual firm, but also overall financial stability. Indeed,
the crisis demonstrated that a too narrow focus on the safety and
soundness of individual firms can result in a failure to detect and
thwart emerging threats to financial stability that cut across many
firms.

A critical feature of a successful systemic or macroprudential ap-
proach to supervision is a multidisciplinary perspective. Our expe-
rience in 2009 with the Supervisory Capital Assessment Program—
popularly known as the bank stress tests—demonstrated the feasi-
bility and benefits of employing such a perspective.

The stress tests also showed how much the supervision of sys-
temically important institutions can benefit from simultaneous hor-
izontal evaluations of the practices and portfolios of a number of
individual firms and from employment of robust quantitative as-
sessment tools. Building on that experience, we have reoriented our
supervision of the largest, most complex banking firms to include
a quantitative surveillance mechanism and to make greater use of
the broad range of skills of the Federal Reserve staff.

A final element of the Federal Reserve’s efforts to implement the
Dodd-Frank Act relates to the transparency of our balance sheet
and our liquidity programs. Well before enactment, we were pro-
viding a great deal of relevant information on our Web site, in sta-
tistical releases, and in regular reports to the Congress. Under a
framework established by the act, the Federal Reserve will, by De-
cember 1st, provide detailed information regarding individual
transactions conducted across a range of credit and liquidity pro-
grams over the period from December 1, 2007, to July 20, 2010.
This information will include the names of counterparties, the date
and dollar value of individual transactions, the terms of repayment,
and other relevant information. On an ongoing basis, subject to
lags specified by the Congress to protect the efficacy of the pro-
grams, the Federal Reserve also will routinely provide information
regarding the identities of counterparties, amounts financed or pur-
chased and collateral pledged for transactions under the discount
window, open market operations, and emergency lending facilities.

To conclude, the Dodd-Frank Act is an important step forward
for financial regulation in the United States, and it is essential
that the act be carried out expeditiously and effectively. The Fed-
eral Reserve will work closely with our fellow regulators, the Con-
gress, and the Administration to ensure that the law is imple-
mented in a manner that best protects the stability of our financial
system and strengthens the U.S. economy.

Thank you, Mr. Chairman.

Chairman DoDD. Thank you very much, Chairman Bernanke.
And I should say, by the way—I did not say this at the outset; that
is my failure—I want to thank all of you, by the way. We have had
tremendous cooperation from all of you over the last several years
as we worked our way through all of this, and particularly you,
Chairman Bernanke, going back obviously to the very difficult days
in the early fall of 2008. In my view, history will record that your
involvement and your participation helped save this country, and
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so I appreciate very, very much what you did, and we are grateful
to you for your service.
Sheila.

STATEMENT OF SHEILA C. BAIR, CHAIRMAN, FEDERAL
DEPOSIT INSURANCE CORPORATION

Ms. BAIR. Chairman Dodd, Ranking Member Shelby, and Mem-
bers of the Committee, thank you for the opportunity to testify on
the FDIC’s efforts to implement the Dodd-Frank Wall Street Re-
form and Consumer Protection Act.

Let me say at the outset what a pleasure it has been to work
with you, Mr. Chairman, on this historic legislation, as well as on
many other matters over the years. This is a bittersweet moment
for me, as I am sure it is for many of us, in appearing before you
for what may be my last time. I wish you well as you take on new
challenges outside the Senate.

Chairman DobpD. Thanks.

Ms. BaIr. I would also like to say farewell to Senator Bennett.
It has been a pleasure to know you for many years, and this will
probably be the last time I will be appearing before you, but I do
not think there is anyone in the Senate who understands financial
services better than you do, and your measured, balanced approach
to these issues will be very much missed. I wish you well, as well.

As Chairman Dodd said, I believe it was 6 a.m. in the morning
shortly after the final vote: “We have done something that has been
badly needed, sorely needed for a long time and we hope will pro-
tect our country, create the kinds of jobs and wealth and optimism
and trust once again in our financial system that has become so
missing.”

Senator Dodd, I can report to you this morning that at the FDIC,
we are well on our way to putting this, “badly needed” Dodd-Frank
Act into effect.

With the U.S. financial system now stable and healing, we are
moving ahead with some initial rules to implement the orderly lig-
uidation process created under the Dodd-Frank Act for systemically
important financial companies.

To restore greater market discipline, it is essential that the lig-
uidation rules make clear to equity shareholders and unsecured
creditors that they, not taxpayers, are at risk when their company
gails. We hope to publish this preliminary set of rules in the near
uture.

To more effectively carry out our new resolution responsibilities,
we created a new Office of Complex Financial Institutions. This of-
fice will focus on monitoring risk at large complex institutions, re-
viewing their required resolution plans, and developing strategies
to execute those plans should it become necessary. This office will
also handle the staff work in connection with the new Financial
Stability Oversight Council, of which the FDIC is a member.

To ensure that we have the information necessary to carry out
the new orderly liquidation authority, we are working on imple-
menting our new back-up examination and enforcement authority
as granted by the Dodd-Frank Act. This authority will likely play
a key role in planning for any potential liquidation of a system-
ically important financial company. Our Board also recently
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strengthened our existing Memorandum of Understanding with the
other primary Federal regulators with respect to our back-up au-
thority for insured depository institutions.

As part of ending “too big to fail,” the Dodd-Frank Act also calls
for the largest and most systemically important banks to meet
higher capital requirements. These requirements, in concert with
the new international leverage ratio and other Basel III standards,
are a major step in strengthening the safety and soundness of the
financial system and ensuring that credit is available.

Other important provisions in the Dodd-Frank Act that have not
received as much public attention concern changes made to our au-
thority as manager of the Deposit Insurance Fund. The FDIC has
long held the view that the deposit insurance assessment system
should cushion the impact of economic cycles on insured institu-
tions. However, in practice, the opposite has tended to occur.

The FDIC Board will soon consider a long-term strategy for man-
aging the Deposit Insurance Fund so that the fund can remain
positive through a crisis without the need to impose sharp swings
in the assessment rates. Our Board will look at assessment rates,
a target reserve ratio, and a dividend policy consistent with long-
term FDIC goals and statutory requirements, including the new
minimum 1.35 percent reserve ratio.

We know the last two crises will eventually fade from public
memory and the need for a strong fund will become less apparent.
Therefore, actions taken now under the Dodd-Frank Act should
make it easier for future FDIC Boards to resist pressure to reduce
assessment rates or pay larger dividends at the expense of the
long-term stability of the fund.

Finally, the FDIC is actively supporting the new Consumer Fi-
nancial Protection Bureau established under the Dodd-Frank Act.
We are working with the Treasury Department and other banking
agencies to ensure a smooth transition and strong coordination as
the CFPB is established. Further, the FDIC has taken internal
steps to strengthen consumer protection by reorganizing our super-
visory functions and creating a new Division of Depositor and Con-
sumer Protection. This new division will direct our supervisory re-
sources more effectively while maintaining the necessary coordina-
tion and information sharing between consumer protection and
safety and soundness.

In conclusion, let me say the success of the Dodd-Frank Act will
rise or fall depending on the commitment and enthusiasm of the
various agencies to fully implement it in a timely manner.

Thank you for the opportunity to testify on the FDIC’s efforts in
implementing the Dodd-Frank Act, and I would be happy to answer
any questions. Thank you.

Chairman DoDD. Thank you very much, Chairman Bair, and
thank you again for your tremendous involvement over these
many, many months. We thank you immensely.

Chairman Schapiro, we thank you for being with us this morn-
ing. We thank you, as well, for your strong leadership of the SEC.
It has been welcome.
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STATEMENT OF MARY L. SCHAPIRO, CHAIRMAN, SECURITIES
AND EXCHANGE COMMISSION

Ms. ScHAPIRO. Thank you very much. Chairman Dodd, Ranking
Member Shelby, and Members of the Committee, thank you for in-
viting me to testify today on behalf of the Securities and Exchange
Commission regarding our implementation of the Dodd-Frank Wall
Street Reform and Consumer Protection Act. And let me add my
thanks to you, Senator Dodd, to those of my colleagues for your
leadership of the Committee and for shepherding regulatory reform
through the legislative process.

The pace and scope of SEC rulemaking over the next year as we
work to meet the Act’s requirements will be unprecedented in our
history. Given the scope and importance of the Act, we are taking
great care to implement its many provisions effectively and on
schedule and to do so in a transparent manner that incorporates
significant public input at every step.

We believe that the successful execution of this landmark legisla-
tion depends in large part on receiving detailed comments from
stakeholders across America’s financial system. Thus, we began by
immediately establishing a process for public comment that exceeds
legal requirements, creating a series of e-mail boxes to which the
public are invited to send preliminary comments, even before rules
are proposed and the official comment periods begin. The response,
with thousands of comments received on 31 different topics, has
been extraordinary.

We recognize that the process of establishing regulations works
best not only when all stakeholders are engaged, but when the dis-
cussions and meetings are transparent. Therefore, we ask those
who request meetings with SEC staff to provide an agenda, which
is posted on our Web site, along with the names of individuals par-
ticipating in these meetings and copies of any written materials
distributed.

In addition, SEC staff is committed to reaching out as necessary
to solicit views from affected stakeholders who do not appear to be
adequately represented by the public record on a particular issue
and our Web site provides detailed information on our schedule for
all rules and studies required by Dodd-Frank through July of 2011.

Our consultative efforts include close collaboration with our fel-
low regulators, as well. We are consulting and coordinating with
the CFTC, the Federal Reserve Board, and the Departments of
Treasury, State, and Commerce, and other agencies. Our Office of
International Affairs is meeting weekly with our rule-writing staff
to ensure appropriate coordination with our foreign counterparts.
Our goal is to establish a seamless and effective framework that
crosses agencies and borders and which encompasses the full spec-
trum of financial regulatory issues.

Since the July signing of the Act, the SEC has issued interim
rules requiring the registration of municipal advisors, approved ex-
change rules eliminating broker discretionary voting on executive
compensation, and revised Regulation FD to remove the exemption
for NRSROs, or credit rating agencies. We have sought formal com-
ments regarding the study we will conduct of the obligations of bro-
kers, dealers, and investment advisors, and on the definitions of
certain terms fundamental to derivatives regulation, including
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swap, securities-based swap, swap dealers, and others. And in re-
cent weeks, the SEC has held three joint roundtables with the
CFTC to inform our over-the-counter derivatives rulemaking.

Yet our work is just beginning. In October, we expect to release
at least six new packages of proposed rules for public comment.
These will include proposals that would, among other things, estab-
lish ownership limitations and governance requirements for secu-
rity-based swap clearing agencies, enhanced due diligence disclo-
sure in the asset-backed securities market, and require that cor-
porate executive compensation and golden parachutes be subject to
advisory shareholder votes. Also in the next month, we will adopt
an interim final rule for reporting on pre-Act security-based swaps.

By the end of October, we will have also completed our adminis-
trative process of establishing each of the five new offices created
by the legislation. We expect to appoint the heads of these new of-
fices during the months of October and November.

Also in November, we expect to issue an additional nine new
packages of proposed rules. These will include three separate de-
rivatives rulemaking releases regarding antimanipulation rules,
data repository registration, record keeping, and real-time report-
ing, and jointly with the CFTC, definitions and jurisdictional provi-
sions to guide our OTC derivatives oversight.

By the end of the year, we will have proposed all rules required
to restructure the derivatives market and to implement changes in
investment advisor oversight.

By January, 6 months after passage, we will have completed and
submitted several studies and reports to Congress, including one
regarding the obligations of broker-dealers and investment advisors
and one looking at ways to improve investor access to advisory and
broker-dealer registration information. By then, we expect the
broad SEC organizational review to have been completed and con-
veyed to Congress, as well.

In conclusion, we are engaged in a comprehensive effort to imple-
ment the Act. Indeed, we will write more than 100 rules and con-
duct more than 20 studies. And while we will undoubtedly encoun-
ter some bumps in the road, we are currently on track to meet the
goals, mandates, and deadlines. We are ensuring that our process
is fully transparent and that the full spectrum of views on every
issue is heard and considered. And as we proceed with implementa-
tion, we will continue to work closely with Congress, consult with
our fellow regulators, and listen to members of the financial com-
munity and the investing public.

Thank you for the opportunity to be here and I look forward to
answering your questions.

Chairman DoDD. Thank you, Chairman Schapiro, very, very
much. I appreciate your diligent work. And let me make sure that
in the case of all of you, your respective staffs and others who have
been working so hard are recognized, as well, for their diligence.

Mr. Gensler, how are you? Thank you for coming.

STATEMENT OF GARY GENSLER, CHAIRMAN, COMMODITY
FUTURES TRADING COMMISSION

Mr. GENSLER. Good. Doing well. Thank you, Chairman Dodd.
Good morning, Ranking Member Shelby, Members of the Com-
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mittee. I thank you for inviting me to speak here today on the im-
plementation of the Dodd-Frank Act, or the Frank-Dodd Act.

Chairman DobpD. Wait until you go over to the House to make
that comment.

[Laughter.]

Mr. GENSLER. I am honored to appear here today alongside my
fellow regulators with whom we are working so closely to imple-
ment the Act and I am pleased to testify on behalf of the Commis-
sion and thank my fellow Commissioners. There are five of us each
who are independent, Senate-confirmed, and will come and bring
their views to these really crucial matters.

Before I move into the testimony, I do want to thank you, Chair-
man Dodd, for your leadership of the Banking Committee and in
the Senate. On a personal note, I think we first met about 13 years
ago when I was asked to serve in the Treasury Department, but
also worked so closely with you on what became Sarbanes-Oxley,
and it is bittersweet, and also Senator Bayh and Senator Bennett.
I remember many private meetings and public meetings, so I thank
you. As Sheila said, it is a bit bittersweet.

The Dodd-Frank Act requires the CFTC and the SEC working
with our fellow regulators to write rules with regard to the deriva-
tives area within 360 days. That means, if one is not counting, we
have 289 days to go.

We set up 30 rule teams at the CFTC and publicly put this out,
and we have two principles really guiding us. One is the law itself,
not to over-read it, not to under-read it, but to do exactly, as best
we can, what Congress intended to do and wrote in the 840 pages
that the Chairman referred to.

Second is to have broad consultation, heavily both with fellow
regulators and the public and the Congress, as well. We are work-
ing very closely with the SEC and the Federal Reserve particularly,
but also all of my fellow regulators here today. Within 24 hours
from the bill signing, we had 20 team leads over at the SEC for
a joint meeting, and with the Federal Reserve and other regulators
the following week. In fact, to date—we added it up—we have had
146 individual meetings of staffs or chairman-to-chairman level be-
tween the CFTC and fellow regulators. That is about 100 with the
SEC and about 45 with all the other regulators to date.

We are also actively consulting with international regulators. I
just returned yesterday from a 3-day trip to Brussels, where I met
with all the different senior regulators there. I know my other reg-
ulators are doing the same. Two weeks ago, the European Commis-
sion put out their proposal on derivatives and it is very similar and
consistent with the Dodd-Frank Act. Both have strong clearing re-
quirements. Both have covering financial entities and have a com-
mercial end user exception. Both use data repositories and have
strong risk lowering standards for the dealers. And so we are work-
ing to harmonize to make sure as we go forward with the rule writ-
ing we are consistent with what they are doing internationally.

We are also soliciting broad public comments, as our other agen-
cies are. We want to engage the public as best we can. We have
had 3 days of roundtables with the SEC, and we have also had
many public meetings which we, too, list on our site. I think we
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now have a list of 170 meetings on our site with all the details and
participants and the major topics discussed.

We plan to actively publish rules starting tomorrow is our first
public meeting, publishing proposals through the middle of Decem-
ber. We have coordinated that schedule mostly with the SEC, but
we have shared that schedule with all of the fellow regulators and
Treasury here today to try to coordinate with the FSOC.

So the next year of rule writing will test certainly the talented
staff of the CFTC and my fellow Commissioners and me. Though
we do have the resources to publish the rules and move forward
on the rules, we do recognize we would need significantly more re-
sources about a year from now to actually implement these.

With that, I look forward to taking any questions.

Chairman DoDD. Thank you very much, Chairman Gensler.

Mr. Walsh, thank you for joining us and thank you for taking on
the responsibilities at the OCC.

STATEMENT OF JOHN WALSH, ACTING COMPTROLLER OF THE
CURRENCY, OFFICE OF THE COMPTROLLER OF THE CUR-
RENCY

Mr. WALSH. Thank you, Mr. Chairman. Chairman Dodd, Senator
Shelby, Members of the Committee, it is an honor to testify before
this Committee where I used to work as staff to Senator John
Heinz under Senator Bennett’s predecessor, Senator Jake Garn,
and a privilege to testify before you, Mr. Chairman, on the Dodd-
Frank Act as your service in the Senate draws to a close.

The Committee asked me to discuss our progress in imple-
menting the Dodd-Frank Act, our plans for integrating the OTS
staff and functions into the OCC, our plans for identifying employ-
ees to transfer to the Consumer Bureau, and our views about how
Basel III furthers the objectives of the Act. My written statement
also describes a few challenges we have encountered thus far in im-
plementing the Act that may benefit from legislative clarification.

To meet the law’s objectives, the OCC is drafting a number of
new rules, some jointly with other agencies and some on a coordi-
nated basis. The rules cover a broad range of issues, including reg-
ulatory capital, proprietary trading, derivatives margin require-
ments, and appraisals. The law also requires us to revise many of
our existing regulations, and as the Office of Thrift Supervision is
integrated into the OCC, we are charged with reviewing and repub-
lishing all OTS rules.

We have worked quickly to identify each of our rulemaking obli-
gations and have established teams of agency experts to lead our
work and to coordinate with interagency efforts, as appropriate. A
group of senior managers is directing and coordinating this mam-
moth effort. My written statement also details specific tasks we
have initiated, including support we have provided to the Financial
Stability Oversight Council and an Advanced Notice of Proposed
Rulemaking we have issued on the requirement to end reliance on
credit ratings. We have begun work on an interagency basis to im-
plement risk retention requirements for securitization and to limit
excessive or inappropriate compensation, among other projects. We
are still in the early stages of work on these projects and we have
encountered some challenges detailed in my statement.
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One of the most important tasks ahead for the OCC involves the
transfer of most functions from the Office of Thrift Supervision.
The OCC will take on the task of supervising Federal thrifts and
writing rules for all savings associations, while responsibility for
State chartered thrifts and thrift holding companies will go to the
FDIC and the Federal Reserve, respectively.

Most OTS employees will transfer to the OCC and we are focused
on ensuring the orderly and effective transfer of these functions
and staff. The OTS employees transferring to the OCC have essen-
tial skills and knowledge of the thrift industry that will be impor-
tant to the OCC in carrying out this new mission. I believe they
will find the OCC a supportive and rewarding place to continue
their careers, and we are looking forward to welcoming them to our
agency.

We are mindful of the importance of communicating about the
transition process, both with OTS employees and the thrifts they
supervise. I recently wrote to all Federal thrift chief executive offi-
cers about the transition and I plan to continue reaching out to the
industry. We are participating in industry events that provide op-
portunities to interact with thrift executives and we are developing
an outreach program to provide information about the OCC’s ap-
proach to supervision and regulation.

We also have an obligation to work with Treasury to identify
OCC employees who have the skills to support the rulemaking, su-
pervision, and examination functions that will transfer to the
CFPB and who are interested in working for the new agency. We
have been participating in planning for the new Bureau, and as the
CFPB organization takes shape, we are committed to providing
necessary support to that organization.

Finally, with respect to Basel III, we believe these capital and li-
quidity reforms which seek to improve the ability of banks to ab-
sorb shocks from economic stress advances the objectives of the
Act. The Dodd-Frank Act addresses many of the same issues as
Basel III, which seeks improvements to quality of capital, address-
es systemic risk concerns, mitigates procyclicality, limits excessive
leverage in the banking system, and establishes minimum liquidity
standards. We think the Basel III framework strikes an appro-
priate balance by setting requirements for higher quality capital
and liquidity while allowing the banking system to continue to per-
form its essential function of providing credit to households and
businesses. Further, the extended transition period minimizes any
short-term disruptions in financial services while the economy re-
covers.

Thank you for the opportunity to testify today. I would be happy
to answer any questions.

Chairman DopD. Thank you very much. Thank you very much
for your testimony.

What I am going to do if I can here is give a little more time
to Members this morning, given the range of witnesses we have
with us from the various regulatory agencies, so I will ask the
Clerk to put a 10-minute time on. We will try and focus on that.

Let me pick up on the point, Secretary Wolin, you raised at the
very outset of your remarks, the very good news that the Financial
Stability Oversight Council will be meeting tomorrow to work on
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a number of issues. The substantive functions you have identified,
others have, as well, including designating certain nonbank finan-
cial companies for supervision by the Federal Reserve, recom-
mending heightened prudential standards for large interconnected
financial companies, and several others that will be the job of this
oversight council.

I am interested in hearing briefly from each of you—you have
touched on this already—on, one, who will represent your organiza-
tion at the Council, who will actually be there, who you are desig-
nating so we have a good idea of who that is, and what is your
view of the key substantive priorities of the Council. There is a lot
to take on here, but I would love to get some sense of how you
prioritize those issues, at least in your view of who will be doing
it.

And as I say this, let me also editorialize a bit here, because I—
and again, a couple of you have raised this and I applaud you for
doing so. We certainly expect the members of the Oversight Council
to share information and to cooperate and to create an atmosphere
where any agency is free to contribute in all of this. This organiza-
tion is not intended to be a top-down but rather a collective father-
ing of equal partners in all of this, and I would expect no one to
hide behind the work of the Fed or the Treasury, nor to be intimi-
dated by it, and I say that respectfully, but obviously Treasury and
the Fed have been very dominant players in all of this, but what
I want to have happen here is that level of cooperation where each
of you have a responsibility to bring your designated knowledge
and expertise to the table and that that information is shared, cre-
ating a new culture.

One of the problems in the past has been I cannot legislate cul-
ture. None of us can here. But unless that culture changes on how
we operate, that sharing of information that particularly an over-
sight council is going to need in order to succeed, if it is really
going to work, that has to be a part of this. And again, we can des-
ignate responsibilities, but beyond that, it ultimately depends upon
the leadership of the respective agencies to create that culture. And
so I am interested in having you comment briefly on this, as well.

So let me run down with you, Neal, if I can, who is going to be
at that table tomorrow and what are your priorities.

Mr. WoLIN. Thank you, Mr. Chairman. Secretary Geithner will
be at the table chairing the meeting tomorrow for Treasury. I think
the points that you made, Mr. Chairman, with respect to the cul-
tural issues of the Council are critically important, because while
on the one hand, the Council members have clearly their own inde-
pendent regulatory authorities and those need to be respected, get-
ting the information sharing and the sort of collaborative effort to
make sure that the Council acquits its collective responsibility in
the right way is also very, very important. So that is something we
will be focusing on, I think.

In terms of priorities beyond getting that basic rhythm right,
clearly, the Council has by statute four studies that it needs to do
that are important, two relating to the Volcker provisions and one
relating to risk retention in the securitization area, a final one hav-
ing to do with the overall economic effect of this regulatory frame-
work. Beyond that, the Council, I think, should and will prioritize
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the question of which nonbank financial institutions ought to be
designated as systemic, and beyond just firms, also utilities.

So I think those are the core things beyond keeping abreast in
a range of ways of the various members’ views about what systemic
risk exists in the system and how we are addressing them and how
they ought to be addressed.

Chairman DoDD. Let me just quickly say that I appreciate that
Secretary Geithner will be at tomorrow’s meeting. I am going to be
as interested in who shows up at the following meetings. Too often,
what happens is, again, this gets relegated to some very good peo-
ple, I am sure, but it takes on less of a priority. And I do not expect
the Secretary of the Treasury to show up at every meeting, but I
would really like to know that there is someone, particularly some-
one who might happen to be coming before this Committee to be
confirmed, that within that structure has the responsibility, wheth-
er it is the member of a commission that someone has designated,
that that is the person who will be there so we in this Committee
in the coming years will be able to have someone that comes before
us from your respective agencies that we can talk to about this so
it does not end up being, and I say this respectfully, of some staff
member who has been just given the job to be there and we see
this culture begin to return to where it has been.

I do not expect you to necessarily answer that question right now
unless you know. Do you

Mr. WoLIN. Well, let me say, Mr. Chairman, the Secretary has
been very, very engaged in these implementation issues to date

Chairman DoDD. Right.

Mr. WOLIN. and he does absolutely expect to be very, very
engaged in them, in the work of the Council on an ongoing basis,
not just tomorrow. He will personally be very much involved,
whether that means every single meeting, but I think that is his
expectation. And a number of his senior staff, myself included, will
continue to stay fully engaged, as well. So I think the basic answer
is Secretary Geithner expects that he will be chairing these meet-
ings on an ongoing basis.

Chairman DobDD. All right. Well, that is good, and again, this is
for all of you here, but I would recommend, because you will set
the tone for years to come. Long after all of—certainly I am gone
and you are gone, as well, who your successors are and how you
set up this and begin to move this will become sort of the standard.
And so it is very important how this starts, in a way.

Chairman Bernanke, do you have any thoughts on this?

Mr. BERNANKE. Yes, Mr. Chairman. I will be attending the meet-
ing along with Governor Tarullo, who has been a point person for
us on bank supervision and regulation, and I intend to be the reg-
ular representative for the Federal Reserve.

The Dodd-Frank Act provides for a Vice Chairman for Super-
vision at the Federal Reserve, which has not yet been nominated,
but that person obviously would also play an important role going
forward. I think this Council is very important. Given all these
overlapping responsibilities, coordination is going to be extremely
important. And in particular, many of the aspects required to set
up this regime, designating systemically critical firms and utilities,
for example, comes from the Council, and so that needs to be put
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Xl place that we can begin to implement the basic structure of the
ct.

Chairman DoDD. Great.

Ms. Bair.

Ms. BaIR. Yes. I will be attending, and, as long as I am Chair-
man, I will be representing the FDIC. I think it is very important
that all the principals fully engage with this important effort.

In terms of priorities, I certainly agree with Deputy Secretary
Wolin. Certainly, from the FDIC’s perspective, a top priority should
be the designation of nonbank systemic firms. This is closely re-
lated to our ability to be prepared, because that triggers a living
will resolution planning requirement, and so early identification of
those entities which the Council feels are systemic is very impor-
tant.

Also, I hope that the Council will be forward-looking, identifying
not just systemic institutions but systemic practices and emerging
risks. We see some emerging risks now, and being forward-looking
and proactive—to try to get ahead of them, identify them and deal
with them before they become big problems—I think is a very im-
portant focus for the Council.

Certainly, coordination is an important function, too, but I think
people of good will will work collaboratively together and share in-
formation and respect each other’s respective spheres of expertise
to get this work done. I think if we all start trying to rewrite each
other’s rules, though, this Council will become an impediment, not
a way to facilitate reform. It is very important to get the balance
right, and I think we all are committed to working together to
make sure that happens.

Chairman DoDD. Thanks very much.

Chairman Schapiro.

Ms. SCHAPIRO. Thank you. I will represent the Securities and Ex-
change Commission and I would certainly expect to be at every
meeting of the Council.

Obviously, everyone has said designation of the nonbank finan-
cial institutions is really a critical and a high priority item. I would
also say that from my perspective, because we have much to do to
implement rules to fulfill the Volcker Rule requirements under the
Act, we will be particularly interested in launching a study that
predates the rule writing in that area and getting comment and
getting the background that we need to do that in a thoughtful
way.

Chairman DobpD. Thanks.

Mr. GENSLER. Chairman Dodd, I expect to be there and at every
meeting. I am not even sure under the Commodities and Exchange
Act I could send somebody else to vote for me there, so I think that
is pretty clear.

I would also compliment Treasury. I think they have been excel-
lent. I mean, we are all sort of learning a new thing here, this
Council

Chairman DoDD. Right.

Mr. GENSLER. ——but they have been excellent, seeking the ad-
vice. We are sort of at this end of the table. I would associate my-
self more with Senator Reed or my Senators from Maryland. Like
the Senate, there are small States, they are middle States and
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large States, but the Treasury has been excellent in taking all of
our views into being.

In terms of priorities for us, at least, one thing that we see over
the many months ahead is to designate some clearinghouses to be
systemically relevant. We currently oversee 14 clearinghouses. We
think that might grow to 20 or so. But some small handful would
be so important under Title VIII of the statute, the Council would
designate them, and I hope tomorrow to at least highlight that we
will do that. But it would certainly come months from now before
that happens.

Chairman DobDD. I appreciate that.

John.

Mr. WALSH. The basic operating rule is principal plus one. I ex-
pect to be there. I assume the Comptroller that is nominated by the
Administration will be there. Our Chief National Bank Examiner
is the support for our participation.

I think the key challenge over time is going to be figuring out
how to assess systemic risk across the entire financial system. We
need to gather the data that is available in the agencies and the
private sector to begin mapping risk across the system. We need
agencies to bring issues to the Committee and I think that will be
the kind of challenge as it develops its work. And the overall chal-
lenge is getting consistent policy across a number of independent
agencies. That is not so much a challenge for the FSOC, but the
challenge we all face.

Chairman DobDD. Right. Well, I will come back to that, and
again, time is up. But let me ask just one quick question of you,
Chairman Schapiro and Gensler—other questions I have would re-
quire participation by more, so I will wait for the next round.

And you touched on this, Chairman Gensler, on the derivatives
market and the reaction internationally. It is not only obviously
vast, but it knows no geographic boundaries obviously and poses
some issues. The European Commission recently released its pro-
posals it talked about, which will be debated and finalized to the
European Union legislative process in the coming months.

Just again, you suggested this to be the case. Maybe develop it
a little further, and Chairman Schapiro as well, based on what you
know. And I know you were planning to be there, but for today’s
hearing. So I am grateful to you for being here today, but urge you
to get over there quickly as well, given the importance. I know you
cannot be two places at once.

[Laughter.]

Chairman DobDD. Is the European approach consistent with
where we are going on this? We have sort of a sense of that, but
I do not want to put words in your mouth. That is very important
to me, this harmonization idea, that we have a consistent set of
rules to the extent we can around the world.

Mary, do you want to go first on that?

Ms. SCHAPIRO. I am happy to. I think Gary said it actually very
well in his opening statement.

I think the European Union direction is broadly consistent with
Dodd-Frank: mandatory clearing of all eligible contracts, reporting
of OTC derivatives, strict capital and collateralization or other re-
quirements when contracts remain between two counter-parties,
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where they are bilaterally cleared. There is a regulatory framework
they will put in place for trade repositories, very similar to what
we are doing here.

So I think there will obviously be details, but in broad scope it
is quite surprisingly almost, in my way of thinking, consistent with
the approach that we have taken in the United States.

Chairman DoDD. You know we were told that this is the fact,
and again I think we surprised a lot of people, but the fact that
the Administration, we up here, led on this issue has an impact on
what Europe has done. Is that a fair assessment?

Ms. SCHAPIRO. Oh, I do not think there is any question about it,
that when we lead as the largest market in the world other coun-
tries look very carefully at what we have done, and we often look
to other countries when they have led, to see if we can be con-
sistent. I think there is broad appreciation among international
regulators that while in every jurisdiction all the rules will not be
identical, that it is in fact important to get them as close as pos-
sible, so that we do not see business migrate for the wrong reasons.

Mr. GENSLER. And I would just add I mean Commissioner
Barnier, Michel Barnier, who is the European commissioner who
has oversight of all of this and recommends to the parliament, and
Sharon Bowles who sort of has either your or Chairman Frank’s
role in the parliament, we have been talking to them really since
last summer and fall. And Treasury and the Federal Reserve have
in addition to us. It has been an excellent partnership.

The clearing mandates are very similar—the idea that financials
would come in and nonfinancials were out. They sort of have a
clearing threshold, so some nonfinancials would have to come in,
where we do not have that. They have these trade repositories and
so forth.

The one distinct thing is they have said on the trading require-
ment they are going to take that up in about six or 7 months in
a different legislative package. So there is some timing delay, and
we will have to wait to see where that it is.

Chairman DobDD. Thank you very much.

Senator Shelby.

Senator SHELBY. Thank you, Mr. Chairman.

Chairman Bernanke, as you well know, one of the goals of the
Dodd-Frank legislation was to end Government bailouts. The FDIC
was granted vast new powers under that legislation to resolve fi-
nancial institutions, so that no one institution would be, as I un-
derstood it, too big to fail.

If the market still thinks that the Fed, the Federal Reserve, will
rescue failing firms, it will continue to provide large financial insti-
tutions with below-market financing, perpetuating our already se-
vere too-big-to-fail problem. With the passage of this legislation,
Dodd-Frank, can you, or would you, categorically state that the
Federal Reserve will never again rescue a failing financial institu-
tion such as AIG, for example?

Mr. BERNANKE. Senator, I can say that because Dodd-Frank has
eliminated the authority that we used to address AIG, which was
the ability to lend to an individual firm, so that whatever any fu-
ture chairman may wish to do that authority is no longer available,
first of all.
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Senator SHELBY. Do you agree with that?

Mr. BERNANKE. I do agree.

Senator SHELBY. OK.

Mr. BERNANKE. And I supported that throughout, that elimi-
nating that authority was entirely appropriate if we were able to
develop a regime that would allow for an orderly wind-down of a
firm, and Chairman Baer and the FDIC have been working very
hard to develop a set of rules to govern that process.

I just may add I think the most important additional thing we
need to do is to keep coordinating with our international colleagues
because these firms are typically multinational and we would want
to be able to work closely with foreign regulators as well.

Senator SHELBY. How important is it for this message and the
legislation that we have passed that is going to end bailouts, how
important is that to people running financial institutions?

Mr. BERNANKE. Well, it is extremely important, Senator. I know
from a political point of view that American taxpayers do not want
to be on the hook for these kinds of bailouts in the future.

Senator SHELBY. Do you blame them?

Mr. BERNANKE. I certainly do not blame them.

Senator SHELBY. OK.

Mr. BERNANKE. But from a financial regulatory point of view the
other important aspect is that we want to have market discipline.
We want to lenders to, large firms to believe that they can fail and
therefore to take due care to make sure that the firms they are
lending to are not taking excessive risks.

Senator SHELBY. What is your judgment on Basel III at the mo-
ment? Just sum it up.

Mr. BERNANKE. I think it is moving in a very productive direc-
tion. It has strengthened capital, raised capital requirements, im-
proved the quality of capital which is very important. It has cre-
ated an international leverage ratio. It has introduced liquidity re-
quirements. It has addressed some cyclicality issues. So I do think
it makes some very substantial progress on providing stability for
our banking system. There is still work to do be done though.

Senator SHELBY. Chairman Schapiro, what is the SEC doing now
to develop and also to implement a permanent solution to the cred-
it rating agency that is deep and with us? I know it is complicated.

Ms. SCHAPIRO. It is complicated. And as you know, since 2006
when the Credit Rating Agency Reform Act passed, the agencies
engaged in quite a lot of rulemaking with the very able assistance,
I should say, of your former staff and Commissioner Kathy Casey.
But under the new law we have a number of additional require-
ments that will go into place. So we have communicated with the
rating agencies immediately that a number of the provisions take
effect upon enactment of the law, do not require SEC rulemaking.
So they need to change their governance, for example, and those
efforts are underway.

We are also staff

Senator SHELBY. How important is that to, say, every bringing
back the securitization market?

Ms. ScHAPIRO. The role of credit rating agencies is one that is
particularly important in the securitization market. The law re-
peals Section 436(g) which would no longer allow the use, or the
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reliance upon—it requires a credit rating agency’s consent to their
ratings being included in offerings. They will not consent thus far,
and it is not clear whether securitizations on what basis will con-
tinue to go forward until we reach some kind of an accord with the
rating agencies.

We have issued a no action letter to effectively remove the re-
quirement from our rule that credit ratings be included where the
offering is dependent upon the rating.

So we are working through those issues with the credit rating
agencies. We are also establishing our credit rating agency office
that the law requires, that will report directly to me. We are em-
ploying the examiners that will be necessary to put credit rating
agencies on an annual examination cycle, which is particularly im-
portant and required under the law as well.

There are a number of rulemakings that will have to go forward
relating to due diligence and other issues, reps and warranties in
the asset-backed securities markets as well, that require the role
of the rating agencies and the SEC to write rules.

Senator SHELBY. I hope it works.

Ms. SCHAPIRO. So do we. And Senator, I am sorry, I should just
add that the law also requires us to evaluate all of our existing reg-
ulations and to remove reliance upon credit rating agencies in all
of those rules, and that process is also well underway. We had al-
ready proposed that in the asset-backed securities markets for the
use of shelf registration.

Senator SHELBY. Chairman Gensler, I want to get into your area
if I can. You publicly argued against an end-user exemption from
the clearing requirements in the derivatives title that we passed,
and you have argued repeatedly for keeping any exemption as nar-
row as possible. What steps are you taking to ensure that your per-
sonal aversion to the end-user exemption does not interfere with
your agency’s mandate to carry out the Dodd-Frank legislation?
What are you doing here and how will it affect the end user?

Mr. GENSLER. Senator Shelby, a very good question, but I took
an oath of office and Congress writes the law. So we are going to
adopt exactly what you have.

There is a clear end-user exception for anyone who is hedging or
mitigating a commercial risk for nonfinancial firms, and I think
that was a balance, to take that sort of 9 or 10 percent of the mar-
ket out. Completely what we are going to do is comply with the
law, and I think that was a balance that Congress appropriately
made.

Senator SHELBY. OK. Thank you.

Secretary Wolin, each of the regulators charged with rulemaking
under the legislation, Dodd-Frank, has publicly committed to spe-
cific steps to provide transparency during their respective proc-
esses. You are familiar with that. Will Treasury follow this lead
and post on its Web site, or otherwise make public, the names and
affiliations of individuals who meet with Treasury officials, includ-
ing Special Assistant to Secretary Geithner, Ms. Elizabeth Warren?
Will you do that? Will there be transparency there?

Mr. WoLIN. Senator Shelby, we will be, I think, in very short
order publishing a transparency policy that will be similar to what
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you ask about and making clear that people can know who it is,
senior officials at the Treasury.

Senator SHELBY. Going back to you, Chairman Schapiro, the
SEC’s experience in overseeing securities markets in which partici-
pants have the choice of several different trading venues, each of
you, what are you doing to ensure that the CFTC has the benefit
of the SEC’s expertise in this area, and vice-versa maybe?

Ms. ScHAPIRO. I will let Chairman Gensler speak to this as well,
but we do have a very different kind of a model in the U.S. equity
markets. They are quite dispersed. There are multiple venues, ex-
changes, electronic communications networks and even internaliza-
tion of securities transactions. And we think there is a lot of virtue,
and there are some downsides as well, but a lot of virtue to that
competitive model.

And we have spent a lot of time talking with the CFTC about
the extent to which the exchange trading or swap execution facili-
ties that will handle both security-based swaps and commodity
swaps could benefit from understanding what has worked well in
the equity markets, understanding they are not perfectly analo-
gous.

Senator SHELBY. Gary, do you want to?

Mr. GENSLER. It has been tremendous cooperation, over 100
meetings with the SEC, and it feels a lot are around these trading
venues.

I would add, not to muddy up the hearing, within the next couple
days I think we will put out this May 6 supplemental report. There
are a lot of lessons from there too, and our joint staffs. And we
have a joint advisory committee of outside experts that are going
to give us a lot of advice too which would address your point, and
lessons from May 6 can apply even to the derivatives marketplace.

Senator SHELBY. Secretary Wolin, I want to get into the question
with you. The Treasury Department, I believe on September the
21st, conducted a mortgage disclosure forum with consumer advo-
cacy groups and others. In a press release surrounding the forum,
Secretary Geithner stated in regard to the Dodd-Frank legislation,
I quote, and he said: “Wherever possible, we are committed to expe-
diting completion of the law’s requirements ahead of statutory
deadlines.”

Earlier in the month, Secretary Geithner stated in his speech at
New York University, and I will quote him again, and he says: “We
want to move quickly to give consumers simpler disclosures for
credit cards, auto loans and mortgages, so that they can make bet-
ter choices, borrow more responsibly and compare costs.” Those are
his words.

These are laudable goals, but seem to require rule-writing au-
thority which I do believe the new Consumer Financial Protection
Bureau will not have until a director is appointed and confirmed
by the Senate. Do you believe the Treasury has the writing author-
ity without a confirmed director, and if so, why?

Mr. WOLIN. Senator Shelby, I think there is limited rule-writing
authority, but it is constrained until such time as there is a con-
firmed director.

But I think in the meantime there is plenty of work to be done
to get these various disclosures ready. It is an important piece of
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the legislation and an important part of the mandate of this new
bureau. As you know, the mortgage disclosure example, the statute
says it has to be done a year after the transfer date which would
be July 21, 2012, and so we are keen to make sure that this new
bureau is ready to move forward with its mandates and its focus,
important focus on disclosure as quickly as it can do. So it is the
Secretary’s responsibility under the statute to stand this bureau
up, and we want to give it as much of a running start as we can,
consistent obviously with authorities.

Senator SHELBY. With the law.

Well, let me ask all of you this. First, it has been brought to my
attention the Securities and Exchange Commission has posted its
rulemaking agenda on its Web site. Will each of you do the same
thing? We are interested in transparency and what is going on.

Anybody against that? The SEC is already doing it.

Mr. GENSLER. We did on the day the bill passed. We put the 30.
We put them in buckets, but 30 teams. It was on our Web site.

Senator SHELBY. So you are willing to do that?

Mr. GENSLER. Oh, absolutely. I think we have, but we can do
more.

Senator SHELBY. What about you, the Treasury?

Mr. WOLIN. Insofar as we have rulemakings, Senator Shelby, we
will be transparent.

Senator SHELBY. What about at the Fed and rulemaking?

Mr. BERNANKE. We are going to be as clear as we can. We are
in discussion with the others.

Senator SHELBY. What does that mean when you say “clear as
you can”?

Mr. BERNANKE. Well, we have the following issue which we are
working on very hard, which is that many of our rulemaking au-
thorities are joint or consultative, and we just want to make sure
that we are coordinated with the other agencies.

Senator SHELBY. Sure.

Mr. BERNANKE. And we have not yet quite got all those ducks in
a row quite yet, but we will certainly try and make that informa-
tion available.

Senator SHELBY. Let us know what you are doing.

Mr. BERNANKE. OK.

Senator SHELBY. Thank you, Mr. Chairman.

Senator REED [presiding]. Thank you, Senator Shelby.

Thank you for your testimony.

Secretary Wolin, in response to Senator Dodd’s question about
the systemic council, I think every respondent talked about the
need for analytical evaluations, looking ahead, which raises the
question of the Office of Financial Research. You and the President
and Secretary Geithner have really the opportunity and obligation
to create not just an organization but a culture which I hope is an-
alytical and apolitical, which attracts the best minds that are look-
ing across the system and forward. Can you give us an update as
to where you all are in the process of appointing a head and getting
that staffed?

Mr. WOLIN. Senator Reed, thank you. First of all, thank you for
your leadership in creating the Office of Financial Research. It is,
I think, a very important opportunity for the council and for the
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Federal Government in general to have a much better handle on
data and data analysis that can make sure that it is in a good posi-
tion to fulfill its various regulatory responsibilities and systemic
risk responsibilities appropriately.

We are hard at work in trying to begin setting up the structures
that the statute requires. We want to do it consultatively with the
other regulators, to make sure we know what data are already
being collected and how they are being collected, so that we can
move forward smartly on creating data standards and making sure
that we do not duplicate efforts, either public sector or private sec-
tor efforts at data collection.

The President, I think is reviewing possibilities for who might be
the first head of the OFR. We are very much focused on making
sure that it is someone who has real experience and capacity in
data collection, data analysis and its application in these important
contexts.

And of course we want to make sure that the office, when it is
stood up, has the independence that the statute intends for it. It
is a part of the Treasury, but with independent leadership and
budget capacity and so forth. And that is an important element so
that the work of this office provides a clean, unbiased, unvarnished
look at the issues which I think are critical and which give the
Government, for the first time, a real set of potential tools that it
has not had.

Senator REED. Thank you, Mr. Secretary.

Chairman Bernanke, in a similar vein, Title 9 of the bill re-
quires, as you mentioned in your comments, the appointment of a
Vice President or a Vice Chair for Regulatory Supervision at the
Fed. Do you have any notion of when that might happen?

Mr. BERNANKE. I do not have any precise information. I know it
is the Administration’s responsibility. I know they are considering
alternatives, but I have no specific information.

Senator REED. Switching gears, one of the provisions in the legis-
lation in terms of the Volcker Rule allows an exemption for roughly
3 percent for an institution to continue proprietary trading. I must
say Senator Levin and Senator Merkley were really the key people
pursuing a much tighter regime. But nevertheless, can you give us
an idea of how much additional capital an institution like that, if
they have their proprietary trading operation continue, would have
to carry? Is that something you have considered already?

Mr. BERNANKE. I am sorry, that the bank would have to carry?

Senator REED. That the bank would have to carry. Or, let me put
it another way. Would you require additional capital as one of the
sort of prudential ways in which you could protect the system from
proprietary trading if an institution uses the 3 percent?

Mr. BERNANKE. Well, first of course, as you stated, Senator, there
is a 3 percent of capital limit that a bank can dedicate to that.

Senator REED. Right.

Mr. BERNANKE. But, in addition, we have already in fact begun
implementation of new rules for capital requirements for trading
books, for trading of securities and those sorts of things.

Senator REED. So, essentially, you were already beginning to
think about if one chooses this option to have additional capital
even beyond what is required by the minimum rules?
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Mr. BERNANKE. Well, on the Volcker Rule specifically we are of
course engaged in the study, that we are working with the council
to develop the study, and we will be working expeditiously to put
in rules to implement the intent and to figure out what the appro-
priate exemptions and so on are.

On a separate track, the Basel II international capital require-
ments have already significantly increased the capital required
against risky trading of all types that would be market-based trad-
ing as opposed to loans on the banking book.

Senator REED. Let me ask another question too. As you go for-
ward monitoring these operations, will you have on a frequent
basis, perhaps even daily basis, actual knowledge of the positions
that these trading units will be taking and also what units the cli-
ents of the bank are taking? Will you have that detailed constant
information?

Mr. BERNANKE. We do not have that information on a daily type
basis now. We mostly operate via rules and policies, assuring that
the bank or the bank holding company has a set of risk manage-
ment tools that it is applying consistently, and then we check to
make sure that is happening.

I think an open question is whether the Office of Financial Re-
search will be gathering more detailed position information and the
like, and that is certainly something that we may want to look at
because that may be the only way in which to identify, across the
system, crowded trades or other risks that might not be visible
from the perspective of an individual institution.

Senator REED. I appreciate the systemic approach, but in just
looking back it seems to me that the approach of looking at the risk
assessment and evaluating it and seeing that they were doing what
they said they were doing did not seem to be particularly helpful
in many circumstances in the past. And if that is the approach that
you choose to take, it very well may be ineffectual going forward.
If these major institutions are going to have, under this exemption,
a proprietary trading operation I would say, do you not think you
need to know a lot more than just their risk policies and whether
on a periodic basis they are doing what they say they are doing?

Mr. BERNANKE. We certainly do need to test what they are doing
and to evaluate their positions, but realistically we cannot dupli-
cate their entire operation.

Senator REED. I understand that.

Mr. BERNANKE. We are going to have to assess based on sam-
pling and based on spot-checks and the like.

Senator REED. I think Chairman Schapiro has a comment.

Ms. ScHAPIRO. I was just going to add that since we have to de-
fine market-making and underwriting activities that are permis-
sible under the Volcker Rule, one of the things that we will be look-
ing to is a new large trader reporting system that we have pro-
posed in the consolidated audit trail. That should help provide us
with much more granular information about trading activities that
we would hope we could then share with fellow regulators, to make
a determination whether market-making has been exaggerated and
goes beyond what is permitted under the rule and has become spec-
ulative or proprietary trading. So we are intent on working very
closely with our colleagues on that.
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Senator REED. Let me just say, both to Chairman Gensler and
Chairman Schapiro, the comments this morning reflect a collabora-
tion and cooperation that is recent, but is very commendable.

Just specifically, I know, Chairman Gensler, you are going to
propose a rule tomorrow or in the next few days about clearing
platforms.

Can you both comment on the collaboration that you have en-
tered into in terms of making sure this rule is truly reflective of
both your equities in the business of clearing derivatives?

Mr. GENSLER. The three things we are taking up tomorrow and
all that we are taking up all the way through December, we are
sharing not only drafts, but we share preliminary term sheets, and
we try to collaborate.

On the governance rule tomorrow, I think Chair Schapiro can
talk. They are about 10 days behind us. We could not quite get our
commissioners’ schedules lined up. As of now, I think they are
nearly identical, the actual text and so forth. Now those 10 days
may change something, but that is what our goal is on each one
of these—to be, if not identical, nearly there. That is certainly.

And I think Mary and I have such a relationship. I know future
c}}llairs might not, but we have been benefited, and we want to use
that.

Senator REED. Chairman Schapiro, do you have comments on
that?

Ms. ScHAPIRO. No. I would agree completely. I think the coopera-
tion really has been unlike anything I have ever seen in my all
years in Government, and I think it is very positive. Even where
we have had slightly different approaches, which I expect we will
on some issues going forward, we are committed to asking ques-
tions about each other’s approaches in our proposals, so that we
can, even if we do not propose exactly the way, bring them back
as close together as we can at final.

Senator REED. Mr. Walsh, please.

Mr. WALSH. Just on this thought about risk management sys-
tems, I think the recent experience showed in some cases that
large, complex institutions thought they were managing particular
portfolios and risks and lines of business in an effective way, but
did not really capture all exposures and all risks across lines of
business and across activities. Improving their internal MIS to cap-
ture risk positions across the whole firm is part of that effective
risk management that Chairman Bernanke was referring to, and
that is an emphasis going forward.

Senator REED. Now I think we have made progress, but my sense
was, not specific to one regulator, is that there were these elabo-
rate risk procedures and that you reviewed them. And if they made
sense, sure, they were OK. And if you occasionally spot-checked
them, that was great. But as you indicated, they did not seem to
work.

I do not have a magic answer, but I think there has to be a much
more textural or granular approach, even periodically. Otherwise,
I think we will find ourselves right back where we were, and that
would be unfortunate.

Thank you.

Chairman DoDD. Thanks very much, Jack.
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I appreciate, Chairman Gensler, you talked about how the two
of you—you cannot speak for future people who sit in these chairs.
All the more reason why you need to institutionalize a lot of this
so that it does not become just a question of two people at this par-
ticular moment in time have that relationship. It will be very im-
portant in the years to come that that relationship between the
CFTC and the SEC be a continuation of what you are doing. So
anything you can do to institutionalize that so that people do not
drift away, as they are apt to do in the coming years, would be
very, very helpful as well.

Mr. GENSLER. I agree with that, and I am personally dedicated
to figure that out.

Chairman DoDD. And I want to just mention—dJack is finished.
I did not say it earlier, but I am very grateful to all the Members
of this Committee who worked so hard on all of this. And even
though we did not end up with the kind of votes necessarily on
this, an awful lot of this bill reflects an awful lot of work by a lot
of Members of this Committee, not the least of which was the per-
son I am about to introduce, and that is Bob Corker. So I would
not want the moment to pass. That whole Title I, Title II that you
and Mark worked on in large part is your effort and Mark’s, so I
thank you immensely for it.

Senator CORKER. Thank you, Mr. Chairman. I appreciate the
way you have conducted this Committee for the entire time I have
been on it. Thank you very much, and I will talk about that later.

And I appreciate each of you coming today, and nice to hear ev-
erybody is playing well with each other at the moment.

[Laughter.]

Senator CORKER. Secretary Wolin, the CFPB, the issue of con-
sumer protection, I think there has been some discrepancy about
whether it actually has rulemaking authority between now and
July of 2011. You seem to indicate you think there is limited rule-
making ability. I wonder if you would expand upon that, because
I think a lot of us think that during this transition there absolutely
is no rulemaking authority until it is actually transitioned.

Mr. WoLIN. Thank you, Senator Corker. I think, you know, the
Secretary has by statute a series of authorities to stand this Bu-
reau up, and I think that those include, of course, working with the
other regulators that are transferring both authorities and people
as well as getting the Bureau ready to undertake its rulemaking
and its supervision and enforcement authorities as of the transfer
date next July.

I think the rulemaking authority is circumscribed, but I think
the Secretary probably does have the capacity to do the things that
I just talked about, getting these authorities and people transferred
over——

Senator CORKER. But not real rules across the financial industry,
then.

Mr. WoLIN. I think that is probably right. It is quite limited
there. I think that is right, Senator.

Senator CORKER. So let me make sure I understand. So there are
some abilities to stand the organization up, but I think what you
are stating today is there is absolutely zero ability to make rules
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as it relates to consumer protection that relate to the financial sys-
tem.

Mr. WoLIN. Well, again, Senator, you know, absolutely zero—I
think that the Bureau, the Secretary on behalf of the Bureau in
this transition phase as he is standing it up has the capacity to do
the sorts of things we did last week: have fora, get on top of the
issues, hear from people about what they think, and so forth.

Senator CORKER. Right.

Mr. WoLIN. I think the authority to actually issue a rule that
would bind private parties, for example, in the mortgage area is a
tough one until such time as there is a confirmed director.

Senator CORKER. Let me just—a tough one. That is a vague
word. What I would like for you, if you would—I know we have had
a good relationship. If you ever think that you have the ability to
aﬁtu‘:';llly make a rule, would you make sure we all are aware of
that?

Mr. WoOLIN. Absolutely.

Senator CORKER. At present, it is my understanding, as I leave
here today, that you do not have that authority until the organiza-
tion is stood up in July of 2011.

Mr. WoLIN. Before we do any such thing or——

Senator CORKER. Well, before even thinking about doing——

Mr. WOLIN. comes to you.

Senator CORKER. ——thing, I hope that you will talk with us.

[Laughter.]

Mr. WoLIN. Fair enough.

Senator CORKER. Because I assume we would have a Senate-con-
ﬁrfned type of person in that position before you all started making
rules.

Mr. WoOLIN. The President obviously intends to nominate some-
one. He is reviewing candidates for that role right now, I think
committed to making sure he gets the best candidate he can, and
I believe that he hopes to be in a position to make a nomination
on this role soon. And as I said, I think the rulemaking authority,
insofar as you are talking about it, I think, Senator, depends on
that process moving forward.

Senator CORKER. And being completed.

Mr. WOLIN. And being completed.

Senator CORKER. OK. I understand that the Treasury is going to
be presenting a GSE proposal around January the 1st, and just—
because I think like a lot of things we did over this last year, many
of us will start working together on both sides of the aisle to try
to figure out the most pragmatic way of doing that. Do you still
plan on having something that is very tangible on January the 1st?

Mr. WoOLIN. The statute requires it in January, and we intend to
certainly meet the terms of the statute. We are hard at work on
this topic, as I think you know, Senator, and we will come forward
with an approach before that time.

Senator CORKER. And I assume you are involving other banking
agencies and entities in that process.

Mr. WoLIN. We are, Senator. We are consulting broadly within
the Government and without.

Chairman DoDD. Let me make a suggestion to you as well. You
are trying to involve people up here, and I think in this process of
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conversing about it, my recommendation would be, as someone who
will not be here, there are a lot of people interested in this subject
matter, you would be well advised to invite people to be a part of
that discussion. You might find yourself on a better track when we
come forward. Just a thought. Sorry to interrupt.

Senator CORKER. Yes, and I think—and I appreciate your inter-
vening there? I think would be a good idea. I actually think there
are a number of people on both sides of the aisle that want to solve
the problem, and I think it would be good to have a little bit of dis-
cussion along the way. I know we are spending a lot of time in our
office, and I know others are, too. So it is an issue that we all to-
gether have got to figure out a way to deal with. I cannot imagine
anybody likes it the way that it is today, and so I would hope you
would do that, and I thank you.

Do you have any idea about the criteria that the FSOC, I guess,
as we are calling it now, is going to use to define a systemically
important entity? I imagine there are a lot of companies around the
country that are wondering if they are going to be in the sights or
not. Do you have any indication as to what that criteria might be?

Mr. WOLIN. So let me first, just if I could, Senator, go back on
the GSEs. We had a fantastic working relationship with you, Sen-
ator, and with all the Senators on this Committee on the Dodd-
Frank legislation. We fully intend to have a similar relationship on
GSEs. We look very much forward to working with you and others
on the Committee and across Congress on what is clearly a critical
issue on which we are going to have to work together.

On the matter of FSOC designations, I should say in the first in-
stance this is really a question for the FSOC collectively to work
through. As I said in my opening statement, I expect that tomor-
row at its first meeting the FSOC members will consider a proposal
to seek public comments on what those designation criteria ought
to be so that we have, again, a robust conversation about that be-
fore the FSOC lands. But I think not for me to make a judgment,
ultimately before the full range of the FSOC membership on the
basis of whatever input it receives—and its own analysis, clearly—
to make judgments about what those criteria ought to look like.

Senator CORKER. Chairman Bair, it is good to see you again. It
has been a long time since you were meddling in all our affairs.

[Laughter.]

Senator CORKER. I am just kidding you, of course.

The interagency working group was going to set up, I guess, the
risk retention standards and safe harbor. I know you sort of
jumped out in advance of everybody in that regard, and I am just
wondering if you have had any input from the other agencies. I
know the OCC opposed that, and I wonder if you might just expand
a little bit on that. And I really appreciate your input. I was not
trying to be——

Ms. BAIR. If I could review the history of that. A number of mem-
bers of the industry came to us late last year in anticipation of the
new accounting rules, FAS 166 and 167, that changed the account-
ing treatment for securitized assets. It made it much tougher to get
what we call true sale accounting where you have a clean sale and
can move that off balance sheet.
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We had a safe harbor that determined whether we would try to
claw assets back that had been securitized if the bank fails, and
we had relied on achieving true sale accounting to provide for that
safe harbor.

The concern was that securitizations would no longer meet the
true sale standard of the new accounting rule. So we provided some
temporary safe harbor relief for everybody retroactively. But going
forward, we thought, given all the problems in the securitization
market, the incentives for lax lending, the losses that had been cre-
ated for banks, the problems we were seeing with resolution activ-
ity with failed banks, that we should impose some conditions on
the safe harbor. In addition to requiring risk retention, we worked
very closely with the SEC on more granular loan level disclosure.
This is something we had heard from the investment community
that they wanted very much.

We tackled servicing issues, too. We have had a lot of problems
with servicing, including lack of servicer oversight, and an inability
to restructure loans because of restrictions in pooling and servicing
agreements.

So we addressed what we thought were key issues in the condi-
tions, and went out for two sets of comments on this. Consequently
this has been going on for nearly a year. A 5-percent risk retention
requirement is part of the, which is consistent with the SEC’s pro-
posal. The disclosure requirements are synched up with the SEC,
to try to have one standard for everyone.

Yes, we decided to go ahead with the safe harbor rule that was
expiring at the end of this month. It is important for people to un-
derstand we had to do something. If we did not do something, we
would have disrupted the securitization market, especially all the
outstanding securitizations currently in existence. We think what
we did was prudent.

In addition, we put an auto-conform provision in our rule so that
once the agencies do get together and define what a qualified resi-
dential mortgage (QRM) is, the 5-percent risk retention provision
will no longer apply. And we are very eager to engage in that proc-
ess. We hope that, to some extent, this will be an action-forcing
event so those interagency rules can be done on a very timely
basis. It is a 270-day timeframe that is provided by Dodd-Frank.
We hope that is met. We would like to see it sooner than that.

Senator CORKER. And that is the timeframe to actually define a
qualified residential mortgage?

Ms. BAIR. That is right. But pending interagency rules we pres-
ently do not have underwriting standards, and, frankly, we do not
have a securitization market right now. Nothing is happening. I
think a lot of it is because investors just do not have confidence to
start it up again.

Senator CORKER. Why did the OCC object to the rule?

Mr. WALSH. A fairly straightforward thought that we have held
the position since this was in a Notice of Proposed Rulemaking that
it would be preferable to have a single policy on securitization
across all markets and all securitizers. And we did not see any
great downside to just extending the safe harbor for the 270 days
and then having a set of rules in each venue that conform to one
another. So it is a fairly straightforward point.
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Ms. BAIR. And if I could just say

Senator CORKER. Well, Mr. Chairman, I sense a slightly less
playing well together than appeared. I think that these are the
kind of things that are going to take a lot of oversight down the
road. But if you want to respond.

Ms. Bair. Well, thank you, Senator. The 5-percent risk retention
is the law in Dodd-Frank. It clearly states that you have 5-percent
risk retention unless the mortgages comply with new underwriting
standards that will be developed by the agency. So we think we
were quite consistent with the clear language of what the law is
now under Dodd-Frank.

And, again, we hope this happens in 270 days. My experience
with interagency rulemaking is that sometimes those deadlines are
missed. The SAFE Act required simply that we do interagency
rules to register mortgage originators. It was a 1-year timeline, and
it took us 2 years.

FCRA is another example where the agencies overshot the statu-
tory deadlines by a significant amount. So we think it is only pru-
dent to have the 5-percent risk retention in place until these un-
derwriting standards are developed, and if this can help facilitate
a timely process, we welcome that, and we think that is very con-
sistent with what is in the letter of the law now.

Senator CORKER. Mr. Chairman, thank you for letting me go a
minute forty over, and I want to thank each of you for your testi-
mony. This whole issue of securitization was one that I think we
were all trying to understand how this 5-percent retention would
work, and I do look forward to talking to each of you. This is obvi-
ously—especially in the commercial side. I mean, there is nothing
happening right now.

Ms. BAIR. It does apply to commercial and to all other
securitizations.

Senator CORKER. No. I understand that. I understand that. But
as it relates to the securitization business in general, I mean, there
are a lot of problems there, and I do look forward to working with
each of you to try to deal with that. It looks like you want to say
one more thing.

Ms. BAIR. The one private label securitization that I am aware
of, did have a risk retention of 5 percent vertical and horizontal
slice. So the one that was done did have this feature in it.

Senator CORKER. Well, there is a wealth of knowledge sitting at
the table there, and we certainly look forward to working with you
over the next couple of years.

Thank you.

Chairman DobDD. Thank you very much.

Senator Bennet.

Senator BENNET. Thank you, Mr. Chairman. Thank you for hav-
ing this hearing, and thanks to all of you for coming together. It
is fun to have you in one place.

I think I would like to start with you, Chairman Bernanke and
Chairman Bair, if you have got thoughts about this, too. You know,
among ending the TARP and Basel III and setting up the infra-
structure for the resolution authority, I wonder if you could tell the
Committee what actual changes your agencies have been able to
discern in behavior at the largest, most interconnected financial in-
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stitutions. Is there less leverage, those kinds of things? What are
you actually seeing? And, Chairman Bernanke, I was, as always,
curious on the quantitative surveillance mechanism you talked
about, whether you could describe that. Is that something that is
up now? And how are you going to use it? What are the inputs
going to be?

So those are my first two questions.

Mr. BERNANKE. Well, we are certainly seeing movement in the
right direction in our banking system. Capital has been increased
significantly. One of the results of our stress test was to not only
increase capital but to increase the quality of capital, to have more
common equity. All of the banking agencies are pushing the bank-
ing organizations to improve their management information, their
risk management systems. Some of the banks were not as able as
they should have been or we should have insisted they had been
to identify risks on an enterprise-wide basis running into the crisis.
And so progress is being made on those lines as well.

Obviously, this is a period where, given that we have just come
through a crisis, banks are not, generally speaking, taking exces-
sive risks. In fact, many of the portfolios are quite conservative,
and so we will have to see how things evolve as the economy nor-
malizes. But I do think things are moving in the right direction.

At the Fed we are moving toward a more, as I said,
macroprudential and multidisciplinary approach. We are in the
process of establishing a staff Office of Financial Stability which
will draw on staff resources from a wide range of disciplines—eco-
nomics, finance, payment systems, accounting, legal, et cetera—
which in turn will provide inputs and analysis to other parts of our
operation.

So, in particular, for example, we have revamped our supervisory
organization to take a more multidisciplinary approach and, for ex-
ample, to do stress tests which are based on alternative macro-
economic or financial scenarios. This Office of Financial Stability is
responsible for generating the scenarios and their implications as
an input into that stress test analysis. And so we are linking to-
gether these different parts of our expertise.

As you mentioned, we have a quantitative evaluation—sorry.

Senator BENNET. Let me stop you there before you do that. Had
what you are describing been in place precrisis, what are the
things that you think—the macroeconomic trends that you think
you might have picked up that were not picked up by the Fed?

Mr. BERNANKE. Well, I think we would have identified some of
the broad-based risks that were occurring, the broad-based lever-
age. Our Office of Financial Stability, besides providing inputs into
bank supervision, is going to provide general monitoring functions
looking across a range of markets and institutions and funding
markets and the like, trying to support our membership in the
FSOC and in our collaboration with other agencies.

So we plan to take a much more holistic viewpoint. I do not think
people appreciate how much that, prior to the crisis, agencies were
very focused narrowly on individual markets and institutions, and
there were very significant gaps. And I think it is important for all
of us to work together to make sure that those gaps and emerging
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risks are identified, and this is our intellectual framework for ap-
proaching that.

Senator BENNET. And I am sorry, before I interrupted you were
about to talk about the quantitative surveillance mechanism.

Mr. BERNANKE. Yes. So we are combining with our traditional
bank supervision, which goes and looks at the books of individual
banks, sort of offsite analysis which looks, for example, at real es-
tate trends and housing trends and house price trends, mortgage
delinquency trends and the like and tries to make broader assess-
ments based on market variables and on macro variables—you
know, what some of the risks might be to the banking system. And
interaction between those kinds of analyses and the supervisory
analyses I think is very helpful. In particular, it was a very helpful
addition to our stress tests that we did a little over a year ago that
we were able to supplement the bank’s assessment of the value of
their mortgage with a model-based econometric analysis that drew
on information about individual housing markets and the relation-
ship of house prices to macroeconomic developments and the like.

Senator BENNET. That sounds to me like a big step in the right
direction, and I am wondering how you are planning on sharing the
results with the public. Or are you?

Mr. BERNANKE. We are considering how best to do that. Obvi-
ously, the first step is to make sure that our supervisory process
is comprehensive and macroprudential, and that is what this is all
about. But I think that we ought to think collectively, the people
at this table as part of the Financial Stability Oversight Council,
about what kinds of reports we would like to provide. I think Dodd-
Frank requires a regular report from FSOC about financial sta-
bility and risks to financial stability. And one natural thing would
be for our analysis to be part of the input to our collective reports
to the Congress and to the public about the stability of the finan-
cial system.

Senator BENNET. Thank you.

Chairman Bair, do you have anything you want to add to the
first part?

Ms. Bair. Well, I think we are engaged in parallel efforts, and
as the backup supervisor and insurer, we obviously rely heavily on
the primary regulators, including the Fed, obviously, for holding
company data where we just recently were given new authorities.

We have focused a lot, though, as had the Fed, on liquidity moni-
toring and annually reporting on liquidity profiles on an ongoing
basis, including having consistent reporting and horizontal analysis
to be able to identify outliers.

I think your original question was what has changed, really. 1
think the good news is underwriting standards have gotten a lot
better, and I would like for the supervisors to take credit for that.
I think that is as much to do with the market and all of this com-
ing home to rest. But that has gotten significantly better, and I do
think large financial institutions, at least insured depositories and
their holding companies, are in much better shape now, are much
more stable. I think the SCAP results with the increased capital
at that time served us well.

And so I think this is giving us more time to put these new sys-
tems in place, but there is a lot of work to do. I think we just went
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too far in the other direction in assuming that the market would
always correct without providing vigorous oversight. But there is a
lot of groundwork to be done.

Senator BENNET. We are—and I know it is not the subject of this
hearing, but just for the record, still in places like Colorado facing
incredible challenges with small businesses’ access to credit. And I
do not think all of that is loan demand, but I am going to——

Ms. BAIR. Well, I would not disagree with you on that. I think
there is a particular problem with small business credit, and I
think we have tried to take a very balanced supervisory approach,
telling our banks we want them to lend. For smaller banks, frank-
ly, the loan balances are stronger than they are for the larger insti-
tutions.

Part of the problem, though, is a lot of the small business lending
went through home equity lines or was collateralized by commer-
cial real estate. Those values have gone down so significantly, the
collateral just is not there anymore. That is a key part of the prob-
lem.

Senator BENNET. I think unleashing that again is obviously so
critical to our economic recovery, and both anecdotally and also just
in the broader trends that I am seeing, we are still not there.

I wanted to come back, Chairman Schapiro, to something that
was of a lot of interest to me when we were doing this bill, which
you talked about earlier with the Ranking Member, about what we
are doing to minimize the conflicts of interest at the rating agen-
cies. There was one provision in particular that had to do with the
composition of the boards of directors of those agencies and having
independent directors. And I was not sure in your answer to the
Ranking Member whether that was happening. Are they complying
with that? Are we on track there?

Ms. SCHAPIRO. We are monitoring it very closely. Right after the
bill was signed, we sent a letter to all of the credit rating agencies
informing them that all the provisions in the law that took effect
upon enactment as opposed to waiting for the SEC to write rules,
and that is one of them. So we are checking in on them on a reg-
ular basis. We would be happy to provide more specific information
about where they are.

Senator BENNET. I would appreciate that. That would be tremen-
dous.

Ms. SCHAPIRO. Sure.

Senator BENNET. Thank you. And the last question—and I am
the last person who wants an unhappiness to break out here, but
I wanted to ask you, Chairman Gensler, and you, Chairman
Schapiro, about one particular rule that you are going to be writ-
ing, which is to determine what types of entities are considered
major swap participants. How are you working together? What
process is that going to look like to get to a result? Because part
of also what I am hearing out there and just as a general matter,
not related only to Wall Street reform, is just a sense of lack of pre-
dictability about things. What are the rules of the road? We need
to understand that.

By the way, I think that is a sensitivity that everybody ought to
have as you think about publishing the rules and publishing the
notices of the meetings, that there are a lot of people out there that



38

are feeling like they have got a complete lack of clarity about what
the future is going to bring, which is important for us to hear and
attend to. But in this specific case, what is the process going to
look like?

Mr. GENSLER. I think you have raised two very good points, try-
ing to lower regulatory uncertainty so that businesses out there
can understand where we are. We are going to put out proposed
joint rules on definitions like major swap participant. I think our
current hope is to do that in the middle of November right before
Thanksgiving. We are human. We may slip. But I think Congress
really spoke to this. This category of major swap participant in the
statute should be very small. Why is that? Because it is somebody
who is not a swap dealer but has some systemic relevance. I think
there were three prongs to it, but all three of them really speak
that it has to have some—if it fell apart or defaulted, had to have
some systemwide effect on the economy or the financial system.

So I think the majority, I would even say the vast majority, of
end users I would envision—again, it is ten Commissioners be-
tween our two Commissions will have to comment on this. But I
would envision it would be a very small set of companies because
Congress really has spoken to this in that way.

Ms. ScHAPIRO. I would agree with that. I think the three criteria
that are set out in the statute make it clear that this is not in-
tended to be an enormous category of market participants.

The other thing we have done, though, because we recognize this
is of such enormous interest, is we put out an Advanced Notice of
Proposed Rulemaking to solicit comment on how should we define
a number of things, including in this particular area. So that I
think will help guide us as well. And it is important as well be-
cause a whole regulatory regime attaches to it, and that will be
new for many market participants who might fall into this cat-
egory.

So this is an area where I would expect we would get an enor-
mous amount of comment, and we will listen to it very carefully.

Senator BENNET. Thank you very much. Thank you all for being
here.

Thank you, Mr. Chairman.

Chairman DobDD. Thank you, Senator. You have been very help-
ful down at the end of that table down there, but you have been
very, very supportive and helpful in this process over the last cou-
ple years, and I personally want to thank you for it.

Senator Johanns, you, as well, have been a good friend. I appre-
ciate your work.

Senator JOHANNS. Thank you, Mr. Chairman. Let me just say be-
fore I get started here, Mr. Chairman, it has been a pleasure work-
ing with you. I think you have handled your chairmanship and
working with majority and minority in just a very, very fair way.
I want to say that publicly and tell you how much I appreciate it
as one of the new people here.

Let me, if I might, turn to, I think, the best people to ask this
to would be Chairman Schapiro and Gensler. As you know, there
was discussion about retroactivity of this legislation relative to de-
rivatives in contracts that had already been entered into and I
want to make sure that the record is clear in this hearing. Do you
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see any part of this legislation at all applying retroactively to deriv-
ative contracts that were entered into before the effective date of
the legislation?

Mr. GENSLER. Senator, I think it is a very good question. I can
only speak for myself, because again, five Commissioners, five
Commissioners and other regulators, also, as the Federal Reserve
and the prudential regulators have a very big role in setting capital
and margin. But I think where this has come up the most and peo-
ple have raised it in public and private meetings with me is wheth-
er, for instance, contracts that existed before the Act stand, and I
think the Act is very clear they do.

But also some people have raised, what about clearing require-
ments or margin requirements and so forth, and I am just sharing
one Commissioner’s view. I think that we should look that that
should be prospective, not retrospective in that regard, and I know
that is something that a lot of people have raised, but I—this is
a whole rule-writing process and a lot of Commissioners and fellow
regulators.

Ms. SCHAPIRO. I would really agree with that. We have heard the
issue most frequently in connection with whether margin require-
ments should now apply. We also appreciate, though, that legal
certainty is absolutely critical in this area. So while my Commis-
sion has not dealt with this issue specifically, I think we would be
hard pressed to suggest that there ought to be retroactive applica-
tion of margin, but it is an issue we will discuss extensively and
also continue to take public comment on.

Senator JOHANNS. Does anyone else want to weigh in on that?

Let me now go in maybe a bit of a different direction for each
of you, actually. Having served as a cabinet member and attended
meetings like this where you have a complex piece of legislation
that involves a lot of various areas, I have to tell you that, quite
honestly, I see conflict as somewhat of a positive thing, and I will
just give you an example.

Sheila Bair, if we wanted your boss to be Tim Geithner, we could
do that, but we do not want that. We like a certain amount of inde-
pendence. The same way with Ben Bernanke. If we wanted your
boss to be Tim Geithner, we could do that, also. I mean, the words
do exist in the English language to make that occur if you can find
the votes. But a decision has been made that you operate independ-
ently and that independence is important to the functioning of our
financial system and your regulatory responsibilities, et cetera.

So I appreciate the spirit in which you come here, which is to try
to say, well, we are getting along. I have sat through those meet-
ings, and I did not want the EPA running the USDA, so if they at-
tempted to, I pushed back. So I need to know, because I think this
is very important for oversight responsibility, and I want to go
right down the table here, I want to know very specifically the
areas of conflict that have arisen and the area of conflict that you
anticipate arising as you implement this legislation. I will start at
this end, Mr. Secretary.

Mr. WOLIN. Senator, I think that just to sort of say generally, the
independence of the regulator’s point is obviously a critical one that
I have mentioned already. Having said that, at least in the Finan-
cial Stability Oversight Council, having a cooperative spirit, estab-
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lishing a rhythm to accomplish the collective responsibility of the
Council itself is also important, and I suspect that in that context
there will be plenty of good debates with people, as you say, as
they should, taking different perspectives and offering different
views. I think the important thing is that it be done in a way in
which information is shared and that the group understands that
the ultimate role of that Council is distinct from the individual
independent responsibilities of the regulators as regulators is some-
thing that is also important.

The Council has not had its first meeting yet, so I think it is too
early to tell, really, how that all is going to work out. It is in early
days. I think that as we at Treasury feel like we have tried to con-
vene representatives of all the members of the FSOC in creating
a governance structure and a set of bylaws by which the Council
can govern its affairs, it has been a conversation that has been
very helpful. People have approached it in a very cooperative spirit.
They have not always agreed on exactly

Senator JOHANNS. What are you not agreeing upon? You know,
we might want to weigh in here, and we have a responsibility to
provide oversight. We want this implemented right. Even though
I did not support it, I want it implemented right. So——

Mr. WOLIN. You know, I do not think, Senator, there are dis-
agreements as such, meaning sort of clear fault lines. I think on
the question of what should be the appropriate transparency policy
of the Council, what should be, you know, the structure by which
votes are taken, all those things, people have different views and
they express those views, but I do not think I am in a position to
say there has been controversies or fault lines. It has been a good,
cooperative effort in that respect. You know, that may change. The
Council is in its nascence and we will see how it does in its first
meeting tomorrow. But I think from this point, from the point of
enactment to the cusp of the first meeting, it has been quite colle-
gial and people have been approaching it as they have said here
at this table, and there are others, of course, who are members not
at this table, in a very helpful way.

Senator JOHANNS. Chairman Bernanke.

Mr. BERNANKE. So I will not take time agreeing with you about
independence. I think it is very important for a lot of good reasons.

One of the strategic decisions in the bill is to have a lot of shared
responsibilities, so for supervision, oversight of utilities, of banks,
of large complex institutions and the like, in many cases, there are
multiple regulators who have responsibilities shared and the like.
I think that was the right decision because these are complex enti-
ties and different viewpoints, multiple sets of eyes are good. But I
think, inevitably, there will be some disagreements or frictions at
some point.

But I have to tell you honestly, and I am not just trying to put
a happy face here, is that in terms of the substance of the rule
writings that we have so far addressed, I do not see any deep or
principled controversies at this point, just an issue here on the
margin. So the Federal Reserve in particular is working with ev-
erybody on this table and we have found it to be very productive.

I would say there is some pressure arising from the fact that
there is so much to do so quickly, and so it is sometimes a chal-
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lenge to make sure that everybody has been appropriately con-
sulted and all the input has been taken and still meet all the dead-
lines. So there are some challenges here. But I do not see any—
at this point, I do not see any deep conflicts or differences in point
of view that are going to threaten the implementation of this Act.

Senator JOHANNS. Chairman Bair.

Ms. BAIr. Well, I think there are a lot of different perspectives
in a lot of different areas, and I agree with you, I think that is not
an unhealthy thing. I think that is a healthy thing. You come to-
gether and try to find the right solution based on different perspec-
tives.

And I would echo what Chairman Dodd said at the beginning,
that I think we should all come together collegially. I think it is
a dangerous dynamic if one or two players try to drive everything
else, and I do not think that will happen.

I think in just about all the major areas, we bring different per-
spectives to the table. I do not think that it is a bad thing and I
certainly do not see anything that would rise to the level where it
would need a legislative fix. We are honored that you gave us so
much flexibility and authority and that you defer to our hopefully
good expertise and wise judgment in writing these rules and imple-
menting this law, and so I think we all are committed fully to
doing that. But there will be differences and we will need to over-
Cﬁme them, but I do not think that that is really an unhealthy
thing.

Senator JOHANNS. Chairman Schapiro.

Ms. SCHAPIRO. I think I, needless to say, believe deeply in the
independence of the SEC, and I know every agency up here feels
that way. But you should not take the fact that we are here in
agreement on many things at this early stage as a sign that we
have not had lots of rigorous debate behind the scenes about very
specific issues. Where we can resolve those issues among us, we
want to do that. Where we cannot, we will sometimes present the
public through the comment process with options and alternatives
for ways to address issues where we are not all perhaps entirely
synced up to see what the experts and the public think might be
the right answer on a particular issue.

So there is lots of debate and discussion. There are very different
perspectives that are being brought to bear on each and every one
of these issues. But I think there is also tremendous commitment
to try to get to the right answer for the American people in every
single thing we do. Where we cannot, we might have some dif-
ferences and agencies will have to go forward doing what they be-
lieve is the right thing under their statutory mandates.

But I think so far, it is actually working the way you would
want, with that healthy tension yet a spirit of collaboration.

Mr. GENSLER. I would echo the thoughts about independence,
which are very important, but the collaboration. I mean, I think it
is what the American public expects of us. I think with nearly 10
percent unemployment, they even expect it more, and this was the
worst financial crisis, where the regulatory system failed, as well.
It was not just the financial system that failed.

You asked where there have been disagreements. I will say in
the clearing area, one area that we are supposed to oversee, and
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it might be sort of selfish of the CFTC, we want to have clearing
standards that are rigorous enough that the Federal Reserve and
the bank regulators think they can withstand the test of time, but
also that international regulators will find our clearinghouses
equivalent and they will stamp them that the international regu-
lators will allow the U.S. clearinghouses. So there is also a selfish
g}(l)al, in a sense, for American commerce that these things have
that.

We did have a little bit of an arms race on transparency. These
four agencies and now maybe Treasury, I mean, we all sort of, how
we could be voluntarily, not do more than the law on transparency
and the rule writing. I think that was healthy.

I do foresee some debates in the future on how the SEC and
CFTC take on this swap thing, because futures regulation and se-
curities regulation is not always aligned. We are trying, and Mary
and I have been committed to avoid regulatory arbitrage, but does
that mean this new swaps regulation should be more aligned with
securities regulation, more aligned with futures regulation, or
somewhere in the middle? And so that is where we will have a
healthy debate, no doubt.

Senator JOHANNS. I have some colleagues that—I have gone over
my time, and so I hate to cut it off here, and maybe there will be
an opportunity for you to offer your thoughts, but Mr. Chairman,
again, thanks for your leadership on this. It has been a pleasure
being on this Committee with you.

Chairman DobDD. That is a great question to ask, Mike, on this,
because for years, in fact, it was the independence and sort of the
stovepipe approach that created it. It seemed to almost not only en-
shrine independence, which we want, but also seemed to enshrine
conflict without the ability to sit together and come to some com-
mon answers where you could. So the very idea of this oversight
council is designed to perpetuate the independence, but also to
take, as Chairman Bernanke pointed out, the collaborative multiple
sets of eyes to look at a situation that one set of eyes or one per-
spective might not see as clearly.

So this is obviously going to be an experiment. There has been
nothing like it before. It is going to require a lot of hard work. So
I was very pleased to hear that so many of the principals intend
to stay involved in this process, because what can happen too often
is it gets related to people down the line and then it begins to frac-
ture and fall apart and does not succeed with that goal of getting
the cooperation necessary.

So it is a great question and goes to the heart of whether or not
this is going to work. You and I cannot legislate that.

Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman. I, too,
want to add my thanks to you for your hard work here on the
Dodd-Frank Wall Street Reform and Consumer Protection Act, and
I want to thank the Committee, too, for all the hard work to ensure
that the Act makes a strong and clear commitment to the protec-
tion and education and empowerment of our investors and con-
sumers.

Now that we have enacted this historic legislation, I am com-
mitted to ensuring that the provisions of the Act will provide tan-
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gible assistance and protection to hard-working Americans are
soundly implemented. I worked to develop many of the Act’s provi-
sions to increase financial literacy and empower hard-working
Americans and promote informed financial decision making, and so
I want to go to that ladder and work on one part of it.

Secretary Wolin, Title 12 of the Dodd-Frank Act will help
unbanked and underbanked families by increasing access to bank
and credit union accounts. It will also establish programs to de-
velop small dollar loan alternatives to high-cost and predatory fi-
nancial products. These provisions are particularly important to me
personally because I grew up in an unbanked family. What is being
planned to increase access to mainstream financial institutions and
services?

Mr. WoLIN. Thank you, Senator Akaka, and thank you for your
leadership on this extremely important set of issues. We are very
focused on implementing Title 12 and to continuing our work on
the unbanked. As you know, I think we are staffing up in this area
at the Treasury. We have been working to really survey the land-
scape. We have had some pilot projects, I think you know, focusing
on the unbanked and providing opportunities to access, working
with private sector entities. There has been a lot of excellent work
that has been going on in the States and among a pretty wide
range of cities. So we are gearing up.

We are, of course, looking forward to being funded in this area,
which is important for us to really take advantage fully of the im-
portant opportunities that Title 12 presents. We are very excited
to work on this set of issues because we believe that it is critical
to the engagement of a wide range of Americans in our economy
and allowing them to do the kinds of things that they need and
want to do to meet their own aspirations.

So we are hard at work. We will continue to be hard at work and
we very much look forward to continuing to work with you as we
move forward.

Senator AKAKA. Thank you. Chairman Bernanke, consumers that
sent portions of their earnings to family members abroad can expe-
rience serious problems in these remittance transactions. The
Dodd-Frank Act requires meaningful disclosures of the remittance
transaction costs and establishes an error resolution process to pro-
tect consumers. The Act also instructs the Federal Reserve and
Treasury to expand the use of ACH, Automated Clearinghouse Sys-
tem, for remittance transfers to foreign countries.

My question to you is, why is it important to provide these remit-
tances protections and make greater use of the ACH system?

Mr. BERNANKE. Senator, this has been an area of interest for me
personally and for the Federal Reserve for a long time. Remittances
are an important contact point between many unbanked, particu-
larly immigrant families and the financial system, and it is often
an entree into the normal mainstream financial system. And so we
want to make that as safe and inviting as possible.

The Federal Reserve, as part of its payment systems responsibil-
ities, has been involved for a long time in the transmission of re-
mittances, for example, agreements we have done with Mexico and
other countries. And we will continue, of course, to look for ways
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to reduce the cost and increase the efficiency of remittances via
ACH as required by the bill.

I would like to say a world in particular about disclosures and
error corrections. As you mentioned, because of language and other
issues, people who use remittances are particularly vulnerable to
disclosure problems, and so it is very important that they under-
stand the services that they are receiving and what the terms of
that service are.

So we are already undertaking, already hard at work imple-
menting the disclosure requirements of Dodd-Frank, and one thing
in particular that we are doing, which we have used a lot in our
consumer protection efforts in the last few years, is using consumer
testing; that is, we actually either directly or engage an outside or-
ganization to try different disclosures on real-life consumers and
then see how well they understand, how much they get the infor-
mation, how accurately they understand what the disclosure is try-
ing to provide. And we found this to be very successful in the past,
and I am hopeful that the new Bureau will adopt these consumer-
testing practices because we think they are very constructive.

So we are doing that now, and we are looking forward to devel-
oping proposed rules along the schedule that the act requires.

Senator AKAKA. Thank you for what you are doing on that.

Chairman Bair, I comment the FDIC for working to improve fi-
nancial literacy, develop affordable financial products, and improve
access to mainstream financial institutions. I know that these
issues are important to you, and I respect your perspective on
them.

What must be done to ensure that the Dodd-Frank Act’s eco-
nomic empowerment activities are implemented in a meaningful
way?

Ms. BAIR. Well, I think there are a number of new and important
tools that are provided in Title 12, and some build off of programs
we have already, especially in the small-dollar loan area. We initi-
ated a pilot a few years ago to try to get some brave banks to try
to come up with an economically viable small-dollar loan product
that would provide a low-cost alternative to payday loans. And it
was quite successful. We were very pleased and are actively trying
to get other banks to start offering that type of product.

As you know, our Money Smart curricula has been very success-
ful, and we have issued the high school version of it as well. It is
used quite extensively.

Also we have set up our own advisory committee on economic in-
clusion. When I became Chairman, that was one of the first things
I did. The committee has a lot of good minds from the banking sec-
tor and the community sector, to try to help bring more people into
mainstream financial services—products and services that are ap-
propriate for them, and not ones that can end up costing a lot of
money.

These new tools will be very important, and certainly the new
Consumer Financial Protection Bureau will also put an added focus
on this area. I am hoping that one of the outgrowths of this crisis
is that we will get back to more traditional banking services. There
was an article in the papers today about how more banks are now
offering small-dollar loans, seeing it as an economically viable al-
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ternative, because such loans are clearer to understand than credit
cards and are a one-shot deal that are perhaps easier for folks to
manage.

There may be actually some positive things coming out of this in
terms of banks getting back to basics, consumers understanding
they need to have their eyes open, and then certainly the new Con-
sumer Financial Protection Bureau providing better, consistent
rules and disclosures. I think these will all be very helpful things.

Senator AKAKA. Thank you very much.

Chairman Schapiro, I am pleased that the Dodd-Frank Act will
significantly improve investor problems. The act establishes the Of-
fice of Investor Advocate within the Commission. It provides the
Commission with the authority to require more meaningful presale
disclosures. The Commission will also conduct the studies on inves-
tor financial literacy and on obligations of broker-dealers and in-
vestment advisers.

Can you please update the Committee on the Commission’s work
to implement these provisions and explain how they can improve
investor protection?

Ms. ScHAPIRO. I would be happy to, and you and I have had
many conversations over the years about the importance of investor
literacy.

I will say we are benefited in all these initiatives that we are un-
dertaking now by the fact that we have really revitalized our Office
of Individual Investor Education and Advocacy. As just an example
of that, for the first time, we brought a large group of high school
teachers to the SEC this summer to train them in how to impart
education about financial matters throughout their course work,
and also in specialized courses. And it is a program that was enor-
mously successful and we will continue.

We do have the investor literacy study that you mentioned. We
are in the project planning stage right now. It will focus on the cur-
rent levels of literacy in this country, how to increase particularly,
as you mentioned, transparency of fees and expenses so investors
can understand what they are paying for the product that they are
buying and can compare products in a simpler way because they
will understand the fees and expenses.

We are also looking at what have been the most effective private
and public sector efforts so that we can model our own SEC inves-
tor literacy efforts on ones that have been successful. And we are
looking at investing goals and behaviors as part of this study as
well. We will report to Congress within the 24-month period.

We are also in the process of standing up the Office of the Inves-
tor Advocate which will report directly to me and will have a role
throughout the agency in ensuring that while we believe we always
have investors in the forefront of everything we do, particularly in
the rulemaking process, this will be a focal point to help ensure
that the retail investor voice is heard as we engage in many of our
Dodd-Frank and other rulemakings going forward.

Senator AKAKA. Thank you very much for your responses.

My time has expired, Mr. Chairman, and I want to wish you well
and thank you for your work as Chairman of this Committee.

Chairman DobDD. Thank you, Senator, very much. And let me
just say thank you as well for your insistence over the years on fi-
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nancial literacy. I was speaking to the Economic Club of Wash-
ington last evening, and I talked about the financial literacy and
the importance of it, beginning at the elementary school level. Get-
ting people familiar with just basic math techniques and balancing
a checkbook and doing other things can contribute significantly to
this. And no one has done more consistently over the years to advo-
cate on that than Senator Akaka of Hawaii. So we all owe you a
debt of gratitude. There were not many applause lines in the
speech last night, but that was one of them, on financial literacy.

Evan, thank you, by the way. We will be leaving together in Jan-
uary, and I thank you for your friendship and support on this Com-
mittee. You have been a great Member of this Committee and a
great member of the Senate, so thank you.

Senator BAYH. Well, thank you, Mr. Chairman. All 12 years I
have been privileged to serve in this body, we have served together
in the Banking Committee. Have you considered establishing an
alumni group?

[Laughter.]

Senator BAYH. We can be charter members. And I would like to
thank all of our witnesses today for your contributions.

It occurred to me, Mr. Chairman, that while those of us on this
side of the dais may have been the architects of this legislation,
these men and women will be the builders who will be responsible
for taking abstract concepts and turning them into a reality that
will really deliver for the American people. And so I want to thank
you for your dedication to making that process successful.

Chairman Gensler, I was really heartened to hear about the sort
of tension about more transparency. Very often tension leads to,
you know, sort of the lowest common denominator kind of decision
making, but maybe we are having a race to best practices here.
That would be a happy outcome, indeed. So I congratulate you for
that, and the others. I guess some of the reports of some tension
have been exaggerated, and that is a good thing. Reconciling inde-
pendence and consensus building is not always easy, but I am con-
fident that all of you at the table here can get that job done.

Mr. Wolin, let me start with you, and I want to follow up on
something that Senator Corker raised, and that is with regard to
the new consumer protection entity. As I understood your testi-
mony, you are allowed to stand up this agency and do some prac-
tical things and gather information, sort of laying the predicate for
rulemaking, but really cannot get into the meat of rulemaking ab-
sent a confirmed head of the entity. Is that a fair summary of your
interaction with Senator Corker?

Mr. WoLIN. Yes, I think—Senator Bayh, I appreciate the—thank
you, Mr. Chairman. I thank you, Senator Bayh, for the opportunity
to comment on this further.

I think there are a range of rulemaking authorities that do hinge
importantly on there bring a Director confirmed. There are authori-
ties that the Secretary has under Section 1066 of the bill that will
allow him to do the business of transferring and so forth and to
make sure that the rulemaking and the supervision and so forth
that the new Consumer Bureau receives from the various other
Federal agencies from whom they are receiving those authorities
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can go forward. So that would include rulemaking but in that con-
text——

Senator BAYH. Well, I think we could agree that—and I under-
stand all that, and you do not want to get unduly constrained here.

Mr. WoLIN. Right.

Senator BAYH. That is a job for the lawyers to kind of work
through. But I think we would all agree that there appears to be
some significant area of rulemaking that will be impacted if there
is not a confirmed head of the agency. Is that a fair statement?

Mr. WoOLIN. I think it is important for the Bureau to have its full
authorities for there to be a confirmed Director.

Senator BAYH. Well, my question to you, what would be the prac-
tical implications if no one was confirmed for a considerable period
of time?

Mr. WOLIN. I am not sure, Senator, exactly what those would be.
We are continuing to sort of work those true. There is an awful lot
of work to do between now and then. The statute explicitly con-
templates that work. Once the various agencies that are contrib-
uting authorities that will become the Bureau’s authorities as of
next July 21st, there will still be a lot of room for the agency, the
new Bureau, to do its work as it goes forward.

You know, the President is committed to putting forward a nomi-
nation for a Director for the Senate to consider, and hopefully to
confirm, and I think that, as I said earlier, I believe he will be
doing that soon.

So I think there are a lot of things that the Bureau is seized with
currently and will continue to be seized with.

Senator BAYH. The reason for my question—and, Chairman, if
you were raising your hand, please feel free to jump in. The reason
for my question was the crisis uncovered some significant areas
where enhanced consumer protection is important, in spite of best
efforts. And so some of us have, you know, reasonable hopes for
this Bureau. And yet I do not have to tell all of you, including you,
Chairman, how difficult it is to get people confirmed under the cur-
rent environment up here, even in fairly noncontroversial, fairly
straightforward situations. It is a practice I refer to as hostage tak-
ing for unrelated reasons. It is unfortunate, but it is a fact of life.
Who knows what is going to happen in November? It is entirely
possible that getting confirmations done in a new Congress may be
even more difficult, particularly for a Bureau as significant and
complex as this one. So it is a call for the President, but it seems
to me that somewhere in the calculus confirmability is going to be
a factor that has to be weighed. And, of course, sometimes people—
you know, you can also just decide to have a fight even if confirm-
ability may be unlikely.

Mr. BERNANKE. Senator, I just want to assure you that there will
be no lacuna in rulemaking for consumer protection. Until such
time as that authority is transferred, the Federal Reserve will ag-
gressively pursue its responsibilities, and we are, in fact, working
very hard on the mortgage rules that are in Dodd-Frank, for exam-
ple, and we will continue to do that at the same time as we work
with the Treasury and the new Bureau to make sure there is a
smooth transition at the appropriate time.



48

Senator BAYH. That is an excellent point. I had breakfast this
morning with Dan Tarullo, and we were going over some of this,
and he was informing me about the progress that was being made.
So I want to compliment you on that.

I am just kind of thinking beyond the horizon posttransfer about
how, you know, vital the new entity will be, and it seems that hav-
ing someone in there who is confirmed is going to be an important
part of that. Thank you both for your responses with regard to
that.

Secretary Wolin, again, something for you. This involves—and
perhaps, Chairman, you as well—the Volcker Rule. Only Congress
could come up with a situation like this where you have to give
your recommendations about implementation of the rule, and, in-
deed, it has to be put into effect in some form. But then there is
a 9-month study period, and these timelines are not, you know,
contemporaneous.

And so my question to you is: Since you have got to opine in
some ways about how to implement this rule, in fact, go forward
with implementing some iteration of the rule, what weight, if any,
will this study have in the decisions that are ultimately made since
the study may be completed after some of the decisions have been
required to have been made?

Mr. BERNANKE. Well, there is a study which the Council has to
complete by January 21st, and the Federal Reserve is very much
engaged in working with the Council in doing that. It will be a con-
siderable time after that before any of these rules are actually im-
plemented. In particular, I think there is a 9-month period

Senator BAYH. A 9-month lag time, right.

Mr. BERNANKE. Lag time, and then even once the rules are in
place, there is a 2-year conformance period, which could even be ex-
tended further, if necessary. So I do not think that there will be
any situation where rules will be put in place and then rescinded
because we decided they were not such a good idea.

Senator BAYH. Well, the reason for the study, as I recall, was
that many of us understood that there was a potential risk here
that probably had to be dealt with, but we were concerned we were
taking a ready-fire-aim approach to handling this. So we wanted to
make sure that, you know, all of you with authority here sat down,
really analyzed what the risk was, what the most effective way to
go about handling it was, and then we would ultimately put into
place whatever that mechanism might be. That was really the
heart of my question, to kind of make sure that whatever we end
up doing, it is informed by your analysis rather than put into place
and then the analysis comes out later and may have led to a dif-
ferent result if we had known about it beforehand.

Mr. Wolin.

Mr. WOLIN. Senator, I think that is exactly the intention. The
FSOC is meant to do the studies the Chairman noted on the
Volcker Rule set of issues that will then provide recommendations
to the regulators who have to make rules in this area, will inform
that work, so it will be sequenced, I think, in the proper way.

Senator BAYH. This very brief question, you do not have to jump
in, but it might go to all of you. Those of us up here on the Hill
like to think when we are finalizing these things and the cake has
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been sufficiently baked that it really cannot be changed a whole lot.
We agree to engage in colloquies on the floor of the Senate, and
these will carry some significant weight when historians and others
look to divine congressional intent in analyzing legislation.

I am curious. Will you grant some weight to congressional col-
loquies where we take the opportunity to say for the record what
our intent was? Or is that in the legal realm of what the lawyers
would refer to as an advisory opinion, interesting but not granted
a whole lot of weight?

Ms. BAIR. Well, as a former Senate staffer, I take this very seri-
ously. Yes, committee reports, floor statements, colloquies, yes, ab-
solutely carry weight. I think the Collins amendment, for instance,
is something that is of key interest, and we strongly support it. The
legislative history there and floor colloquies were quite informed
and informative, as was the case in a number of other areas.

So, yes, I think we absolutely need to make sure we are adhering
to both the letter and the spirit of Congress’ intent, and the legisla-
tive history is quite important in that regard.

Senator BAYH. Thank you, Chairman Bair, and I would not ex-
pect any of you to come up here and say, “Well, no, Senator we are
not paying any attention to what you had to say when this was en-
acted.” But there were some colloquies with regard to Volcker, and
some—OK.

[Laughter.]

Senator BAYH. Well, unfortunately, mental telepathy is not a
part of my toolkit. No psychic abilities on the panel.

I do think it is important with regard to Volcker and some of
these other things that you look at what was said, give it, you
know, fair consideration in trying to make the ultimate determina-
tions about what Congress intended and so forth. So enough said.
But there are some in this area that I would recommend to your
consideration.

My last question—and, Chairman, if I could go over by a minute
or two, I might just have another brief one.

Chairman DoDD. No problem at all. Go ahead.

Senator BAYH. Chairman Gensler, this involves you. It is great
to see you again. You have been a friend for many years, and I con-
gratulate you on the excellent work you have done, and, indeed,
you were somewhat clairvoyant back in the day about what might
have happened with regard to the crisis, and now you are in a posi-
tion to do something about it going forward. So it is good to see
you, and I am grateful for your leadership.

These are somewhat technical. What is your view on whether
regulators have the authority to impose margin requirements on
end users? And, again, I am talking about the end users them-
selves, not the transactions.

Mr. GENSLER. I thank you for that compliment. I do not think
anybody was clairvoyant. But the Dodd-Frank Act does say that to
lower risk of the swap dealers and to lower risk of the financial
system as a whole, various regulators sitting here would have an
authority to set capital margin on these dealers. If they are banks,
it is the bank regulators, and nonbanked we get involved as well
with the SEC. And this is an area where Congress has spoken very
clearly. There is a letter—even Chairman Dodd and Chairman Lin-
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coln wrote a letter on this right as the bill was going forward, but
there were many colloquies. So we are all taking that together.

If T might say, as I understand the intent, it was that a certain
group of end users, the nonfinancial end users, are out of clearing
and then, as Chairman Dodd put in his letter, would be considered
to be out of this margin requirement.

So we are taking all of that together and taking it very seriously,
the intent of Congress that the financial system, about 90 percent
of the swaps transactions are between financials and financials,
and it is only about this 9 or 10 percent that is

Senator BAYH. Well, that gets to my next to the last question,
which does involve end users. And I have discussed the importance
of, to the extent we can, the harmonization of global standards to
prevent forum shopping and all that kind of thing. Basel is dealing
with that in his arena. As I understand it, the EU has moved for-
ward with regard to end users and have taken their approach. You
know, you are now going to look at what we are doing, and I would
ask you what kind of effort we will make to harmonize these things
and, to the extent that there is some disparity, what implications
that will have on our competitiveness if the Europeans have taken
on approach and we take perhaps a more restrictive approach?

Mr. GENSLER. I, after 3 days overseas—I just returned yester-
day—am very optimistic. They put forward their proposals 2 weeks
ago. Their clearing requirement, for instance, on this end user
issue aligns very similarly. Financial companies would have to use
the clearinghouses. Nonfinancials would have, you know, a choice.
They do not have to use it, unless they meet a certain clearing
threshold, a certain size. We do not have that. Congress has spoken
clearly. If you are mitigating a commercial risk, you are out of the
clearinghouse.

But I think it is very aligned. Swap data repositories are very
aligned. They say they are going to take up the trading mandate
later in what they call MiFID review, which is about 6 months
away.

Senator BAYH. Good. Well, I would encourage you to keep an eye
on that because to the extent that they are not harmonized, they
can lead to some consequences that could hurt us commercially.

Mr. GENSLER. And if I might say, Senator, also, we are taking
it to heart in our proposed rules. So in our memos up to our fellow
Commissioners and the harmonization with the SEC, where Con-
gress has left this discretion—in many ways Congress has decided,
but if they have left this discretion, we want to harmonize with the
international—where we think the Europeans will end up on this,
and the other regulators.

Senator BAYH. Thank you.

Chairman, if I can have just 1 minute with Chairman Bernanke?

Chairman DoDD. Yes, certainly.

Senator BAYH. We have talked before about the Basel process.
You talked about it here today, and I am delighted to hear your
opinion that it is moving in a positive direction, capital require-
ments, quality of capital, liquidity and so forth. I understand some
of our European friends have some domestic challenges that they
have got to address. We need to be realistic about that.
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So my question to you is: Were you satisfied with the progress
that has been made with regard to quality of capital, those things
that will be counted and those things that perhaps will not? Are
we moving sufficiently, are they moving sufficiently that this will
harmonize in a way that is good for the global financial system?

Mr. BERNANKE. Yes, I think we have made a lot of progress.
There is now a much larger focus on common equity as the prin-
cipal source of loss absorption. There is very restricted ability to
use other types of assets. No more than 15 percent can be non-
common. And in negotiating that, we particularly limited some of
the types of capital that Europeans had used, minority interest and
things of that sort that we did not feel were particularly good forms
of capital.

So we really have made substantial progress, and I think it was
a very important achievement. And the FDIC and the OCC joined
the Federal Reserve at the meeting in Basel, and we all worked to-
gether, I think, to get a good international agreement.

Senator BAYH. Good. Well, let me thank each of you again for
your public service. It has been a privilege for me to work with you,
and, Chairman Dodd, with you as well.

Chairman DopD. Thanks. Thanks, Evan, very much.

Chairman Bernanke, I did not ask you the question, but I pre-
sume I will get the same answer, and that was: Was the fact that
we moved when we did here, with the legislation, was that helpful
in germs on the derivatives section, for instance in your view, or
not?

Mr. BERNANKE. Well, I am less informed about the derivatives
than Chairman Gensler and Chairman Schapiro.

Chairman DopD. Well, on the capital.

Mr. BERNANKE. But broadly speaking, on capital and on many of
the issues there is absolutely great interest in what we have done
around the world, and we have moved first, and we have set an im-
portant and high bar, and I think it has been very well received
internationally.

Chairman DoDD. Let me ask you. I am not going to submit a lot
of questions because you have a lot of work to do, and the last
thing I want you to do is answer a lot of questions here while the
efforts get underway, but just a couple of things come to mind.

Let me ask, and I want to give you a chance to jump in because
Mike Johanns asked a question. He got down as far as you and did
not give you a chance to respond, and I want you to do that.

But in doing so, Title 3 of our bill transfers the safety and sound-
ness functions, personnel, property and funds of the OTS, primarily
the OCC, but also the FDIC and the Fed. And let me parentheti-
cally say that I have great respect and admiration for the people
who worked at OTS. I mean this is not an indictment of this deci-
sion to close down that regulatory body, and this is awkward, and
it is difficult.

It is very important to me that this be done well and that the
people who worked at the OTS be treated with a lot of respect and
understanding. I just want to know how that is going. This is a dif-
ficult time for everybody in the Country, and to do something like
this can be tremendously disruptive obviously to a family and their
concerns.
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I know we tried to accommodate that in the bill, but I wonder
if you might just give me a quick answer as to how we are doing
on that, and then if you want to respond to the Mike Johanns ques-
tion.

Mr. BERNANKE. Well, I mean we are working hard at it. I have
had a number of meetings with Acting Director Bowman. Our man-
agement teams have met. In fact, they are meeting this afternoon
in New York to kind of start talking about how we are going to in-
tegrate the supervisory staffs and functions together.

Tremendous effort being made to ensure that we find the right
places and the right fit for people at OTS in the agency. They clear-
ly have skills and abilities that we need. We need the people to
come and do the work. There is going to be about a 50 percent in-
crease in the number of institutions we are called upon to super-
vise, and we cannot do that without the talent and contribution of
OTS staff. So we are working very hard to encourage them to look
to a career in the combined agency.

It would be very bad to have them go elsewhere. So we are work-
ing very hard.

Chairman DoDD. I am going to ask you to keep the Banking
Committee staff informed as to how that is going, the progress.

Mr. BERNANKE. Absolutely.

Chairman DoDD. So we have a good understanding of it and how
it is functioning.

Mr. BERNANKE. Absolutely.

Chairman DoDD. So they know someone is also working with you
and watching carefully.

Mr. BERNANKE. Right, and we have to report to Congress at the
end of 6 months.

Chairman DoDD. I knew that, but even during this time period
I would like to know how it is going.

Mr. BERNANKE. Yes. OK.

Chairman DoDD. Anything you want to respond to Mike Johanns
at all? I saw you wanted to say something, and then we cut you
off.

Mr. BERNANKE. Well, I mean the only thing I would say is that
there is always some tension in the interagency process. I think it
essentially has less to do with people’s interests and goals being
aligned than with kind of differences in mission and approach and
agencies, and that sort of thing.

But we are an independent agency within the Treasury. We par-
ticipate in a lot of interagency discussions. We do interagency rule-
making with the other banking agencies. Congress has kind of en-
dorsed, even expanded, the need for that kind of coordination, but
you know there are policy differences. We work those out. You
know. I mean it is a process that can sometimes be torturous, but
it does work, and it will work again.

Chairman DoDD. Good. Chairman Bernanke, let me thank you
for your comments about the residential, the mortgage issues, and
the Fed is working on those.

And underscore Evan Bayh’s question. Look, this is important as
well, and you had Bob Corker raise it. I know the Administration
is working on this, and I have raised the issue. You have got to
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hlave a confirmable nominee, and we have got to get someone in
place.

Otherwise, we are going to be—look, this is a controversial sec-
tion of the bill. I do not have any illusions. Regardless of the out-
come of the election in November, they are going to moving to try
to get rid of this bureau, and it is going to be a lot easier to get
rid of it has not gotten up and gotten started, and demonstrating
the value and the importance of it.

So it is at risk in my view until we get someone in, running the
place and demonstrating what it can do and the kind of rules it is
going to develop. And believe me, there will be people out to get
rid of it. So be confident of that conclusion.

But let me ask, if I can, ask both Sheila Bair and Chairman
Bernanke. Headlines this morning were in the Washington Post—
I do not know if in the other papers—about JPMorgan and fore-
closure issues. We had the problems with the mortgage servicing
company called Ally, formerly GMAC, regarding certain improper
actions by its employees and foreclosing on people’s homes. Those
stories are very troublesome.

Obviously, I guess I congratulate JPMorgan this morning for
making the decision it did. I did not read the whole story.

But I wonder if you might comment, both of you, on this situa-
tion. I know it is not exactly the subject matter here, but I would
be remiss if I did not raise it with you, given attention that is going
on. And the numbers of foreclosures, I mean this last month or so
we have seen actually those increases.

Ms. BAIR. Well, we are still learning about it ourselves. The OCC
might have something to add on this as well, as the primary regu-
lator of these large institutions.

I think it is troubling, and it is just a further indication of how
wrong we went with the mortgage origination process and
securitization process, which was deeply tied to some of the break-
down in what would ordinarily be expected in terms of under-
writing standards—in terms of documentation, in terms of per-
fecting title. So it is troubling.

So we will learn more about it, but I think it underscores that
going forward we need to be very careful. We want to bring the
securitization market back. We want to bring it back in the right
way. We want a GSE exit strategy, but we want to make sure the
alternative promotes stability in the mortgage market.

It just is another indication that too many things went wrong in
the mortgage origination process, leading into this crisis.

Also, as you know, Chairman Dodd, we have been longtime pro-
ponents of trying to rework mortgages as an alternative to fore-
closure where it makes economic sense, and it frequently does
make sense. So I think we continue to push and advocate for that
in various venues.

But this is very unfortunate, and we are still learning more. 1
would also defer to the Federal Reserve.

Chairman Dopp. Mr. Walsh, do you want to make any comments
at all?

Mr. WaLsH. Well, just to say that obviously when evidence
emerges, and has emerged in this case, of deficiencies in the proc-
ess of reviewing and approving these individual cases, we imme-
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diately went and talked to people both at JPMorgan Chase and at
the other half-dozen large servicers where we are dealing, and in-
structed them to go back once again.

I mean we have been to them a number of times to make sure
they were ramping up processing to keep pace both in particular
with the mortgage modifications that we were all hopeful would in-
crease, as they have done, but not obviously to anyone’s satisfac-
tion, but asked them to go back and look at those processes again.
There are State laws that require quite specific requirements for
the review and approval of cases, and they must comply with those
laws and have clearly had deficiencies in processing.

We both want to see that they fix the processing problems, but
also to look to see whether there is specific harm that has been
caused in individual cases. So we will be looking both for the proce-
dural improvements, but also any evidence of harm to consumers.

Chairman DoDD. Chairman Bernanke, any comments on this?

Mr. BERNANKE. Only that it has been a managerial challenge to
the banks to deal with these foreclosures, modifications, et cetera.

Chairman DoDD. Right.

Mr. BERNANKE. And they have not always met that challenge,
and we continue to press them through guidance and supervision
to ramp up and to make sure they have the people and that they
are responding quickly to borrowers, and the like. Unfortunately,
that has not always happened.

Chairman DoDD. Yes. Sheila, I know that Ally is regulated by
the FDIC.

Ms. BAIR. Well, actually that was in the holding company. The
insured depository institution was not involved in the mortgage ac-
tivities. It was not in the bank.

Chairman DobpD. Well, listen, again I think it is one of these
areas that I am sure the Committee will want to be kept informed,
even during this period. We are not in session here as these stories
are breaking. The staff, I know, and I would appreciate it if you
would keep us posted as to how this matter is resolving itself.

With that, again I thank all of you. I am very impressed, by the
way, at the amount of work being done. I mean there is always
that given the time and all the other issues you have to grapple
with. The fact that all of you seem to be working very, very hard,
and your staff are, to fulfill the commitments of the legislation.
That is very good news.

So I am very grateful to all of your being here this morning and
sharing your testimony with each other, and we look forward to
working with you.

We are going to have a couple of hearings in the lame duck ses-
sion when we come back after the elections. So I will look forward
to seeing some of you then. In the meantime, I thank you all again
for your service and your contribution to this effort.

The Committee will stand adjourned.

[Whereupon, at 12:52 p.m., the hearing was adjourned.]

[Prepared statements and responses to written questions sup-
plied for the record follow:]
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PREPARED STATEMENT OF SENATOR TIM JOHNSON

Thank you Mr. Chairman for holding this hearing today. First, I want to thank
you for your leadership. Without your hard work, we would not have passed the his-
toric Dodd-Frank legislation. Second, given the extensive scope of the Dodd Frank
legislation and the fact that much of it is subject to regulatory interpretation and
rulemaking, our work is certainly not finished, and I look forward to today’s hear-
ing.

There is obviously a lot of ground to cover with our witnesses today, but I think
it is important to begin these conversations, and today’s hearing certainly provides
us with an opportunity to identify important issues that will need more attention.
I suspect as we further identify these areas, there will be many more oversight
hearings in the future.

As both the regulators and industry proceed with the initial stages of Dodd-Frank
implementation it is important for us to hear from the regulators on the priorities
they are making, and the potential challenges they are facing. I know I am hearing
from constituents in my State who are concerned about this stage of implementa-
tion, and I thank the witnesses for being here today to talk about these concerns.

I believe there are some issues, including derivatives, the “Volcker Rule,” market
making, insurance and capital standards, to name a few, where it is going to be vi-
tally important that we get the rules right, ensure that we harmonize these rules
internationally, and guarantee that our Nation’s consumers and investors continue
to be protected.

Additionally, as we create the new agencies and entities mandated by Dodd
Frank, we must do it thoughtfully and carefully. Strong systemic risk regulation,
common sense consumer and investor protection, certainty and having Federal and
international expertise on insurance are all key to a stable economy and a strong
financial services sector. We need to put the right people and resources in place to
ensure that these agencies and council succeed.

Last, I want to commend all of today’s witnesses for their hard work. This is not
a simple task, and I hope that you will come to this Committee with your concerns
and that your doors will be open for our questions and concerns.

Thank you.

PREPARED STATEMENT OF SENATOR DANIEL K. AKAKA

Mr. Chairman, thank you for convening this hearing today on the implementation
of the Dodd-Frank Wall Street Reform and Consumer Protection Act. I thank my
fellow Members on the Committee for working with me to ensure that the Act
makes a strong and clear commitment to the protection, education, and empower-
ment of investors and consumers. Now that we have enacted this historic legisla-
tion, I am committed to ensuring that the provisions in the Act that will provide
tangib(lie assistance and protection to hard-working Americans are soundly imple-
mented.

Most Americans participate in the financial system by accessing credit to meet
short-term household needs or relying on financial products to achieve personal
goals, such as purchasing a home, supporting family members living abroad, plan-
ning for retirement, or financing a child’s education. I worked to develop many of
the Act’s provisions to increase financial literacy, empower hardworking Americans,
and promote informed financial decision making.

I developed Title XII of the Act together with my friend, Senator Herb Kohl of
Wisconsin, to improve access to mainstream financial institutions. Too many low-
and moderate-income families are forced to rely on costly and predatory financial
products to meet their households’ financial needs. Title XII will establish grant pro-
grams to bring more Americans into the financial mainstream by providing access
bank and credit union accounts. A small dollar loans program will also be estab-
lished to make available safer alternatives to predatory financial products.

The Consumer Financial Protection Bureau will have the authority to restrict
predatory financial products and unfair business practices in order to prevent un-
scrupulous financial services providers from taking advantage of consumers. An Of-
fice of Financial Education is established within the Bureau and the Director of the
Bureau will become the Vice Chairman of the Financial Literacy and Education
Commission. The Bureau should be established and operate in accordance with
these functions and responsibilities in order to provide essential consumer protec-
tions and encourage coordination and improvement of all Federal financial literacy
activities.

Investors will greatly benefit from improvements within the Securities Exchange
Commission and the additional investor protection responsibilities that are provided
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to the Commission under the Dodd-Frank Act. I am pleased that the Office of the
Investor Advocate will be created within the Commission. The Investor Advocate is
exactly the kind of external check, with independent reporting lines and independ-
ently determined compensation that could not be provided within the existing struc-
ture of the Commission. The Commission will also be required to conduct a study
of financial literacy among investors and develop a strategy based on its results.
The Dodd-Frank Act also provides the Commission with the authority to require
meaningful disclosures be provided to retail investors prior to the purchase of a fi-
nancial product or service.

I commend the Commission and the other Federal agencies represented here
today for moving expeditiously to implement the Dodd-Frank Act. Already, the Com-
mission requested public comment for a study on the obligations of brokers, dealers,
and investment advisers. There is a harmful and unnecessary regulatory gap in the
regulatory standards of care which investment advisers, brokers, and dealers must
adhere to. Investment advisers are held to a fiduciary standard that imposes strong
and meaningful obligations on them to investors. Yet, brokers and dealers are only
held to an inferior and inadequate suitability standard. Investors are entitled to re-
liable and accurate investment advice from these financial professionals. It is impor-
tant to the protection of investors that a fiduciary duty be uniformly applied to in-
vestment advisers, brokers, and dealers.

The Dodd-Frank Act also includes landmark consumer protections for remittance
transactions. It will require simple disclosures about the cost of sending remittances
to be provided to the consumer prior to and after the transaction. A complaint and
error resolution process for remittance transactions will also be established. These
improvements will provide essential protection to the many people in Hawaii and
a}cjrossd the country who send significant portions of their income to relatives who live
abroad.

We enacted this legislation to address inadequacies in the financial regulatory
system and make necessary improvements to the safeguards that protect investors
and consumers. Now, it is important that the Act is implemented in a sound and
timely manner. I applaud the respective agencies for promptly beginning their re-
spective implementation processes, and I look forward to each of the witnesses’ testi-
monies today. Thank you, Mr. Chairman.

PREPARED STATEMENT OF NEAL S. WOLIN
DEPUTY SECRETARY, DEPARTMENT OF THE TREASURY

SEPTEMBER 30, 2010

Chairman Dodd, Ranking Member Shelby, and Members of the Committee, thank
you for the opportunity to testify about the progress Treasury has made in imple-
menting the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010
(Dodd-Frank Act).

Introduction

Two months ago, against tough odds, Congress enacted the strongest set of finan-
cial reforms since those that followed the Great Depression. The Dodd-Frank Act
will ultimately reshape our financial system and will affect us all in a number of
important ways.

The Act builds a stronger financial system by addressing major gaps and weak-
nesses in regulation that helped cause the financial crisis that led to the recession.
It puts in place buffers and safeguards to reduce the chance that another generation
will have to go through a crisis of similar magnitude. It protects taxpayers from
bailouts. It brings fairness and transparency to consumers of financial services. And
it lays the foundation for a financial system that is pro-investment and pro-growth.

Mr. Chairman, passing this bill was no easy task. It would not have happened
without your strong commitment and that of your colleagues to make sure that
meaningful reform became a reality.

You stood on the right side of history and with the millions of Americans who
have lost their jobs, homes and businesses as a result of a crisis caused by basic
failures in our financial system.

But the work is far from done. Enacting financial reform was just the beginning.

Guiding Principles

Implementing the Dodd-Frank Act is a complex undertaking. Effectively describ-
ing the process requires terms that are often unavoidably dense, making reform
seem distant to many. So before outlining the steps we have taken to date, I want
to detail the broad principles guiding our efforts.
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First, we are moving as quickly and as carefully as we can.

Wherever possible, we are quickly providing clarity to the public and the markets.
But the task we face cannot be achieved overnight. We have to write new rules in
some of the most complex areas of finance; consolidate authority spread across mul-
tiple agencies; set up new institutions for consumer protection and for addressing
systemic risks; and negotiate with countries around the world. In getting this done,
we are making sure to get it right.

Second, we are bringing full transparency to this process.

As we write new rules, we will be consulting a broad range of groups and individ-
uals. And as we seek their input, the American people will be able to see who is
at the table. Draft rules will be published. Everyone will be able to comment. And
those comments will be publicly available.

Third, wherever possible, we will streamline and simplify Government regulation.

Over the years, our financial system has accumulated layers upon layers of rules,
which can be overwhelming. That is why alongside our efforts to strengthen and im-
prove protections through the system, we will avoid duplication and seek to elimi-
nate rules that do not work.

Fourth, we will create a more coordinated regulatory process.

Ahead of this crisis, gaps and inconsistencies between regulators proved to be a
major failure. Gaps allowed risks to grow unattended and inconsistencies allowed
an overall race to the bottom. Better coordination will help prevent a recurrence.

Fifth, we will build a level playing field.

A level playing field must exist not just between banks and nonbanks here in the
United States, but also between major financial institutions globally. We are setting
high standards at home while working tirelessly to persuade the international com-
munity to follow our lead. We welcome the agreement just reached in Basel. It sub-
stantially raises the level of capital major banks must hold whether they operate
out of New York or London or Frankfurt.

Sixth, we will protect the freedom for innovation that is absolutely necessary for
growth.

Our system allowed too much room for abuse and excessive risk. But as we put
in place rules to correct for those mistakes, we have to achieve a careful balance
and safeguard the freedom for competition and innovation that are essential for
growth.

Seventh, we are keeping Congress fully informed of our progress on a regular
basis.

Implementation Update

Treasury has been working hard to implement the sweeping reforms of the Dodd-
Frank Act since enactment.

Immediately after passage, we put in place a governance structure that oversees
Treasury’s role to implement financial reform. The bulk of the work is being done
by teams dedicated to our core responsibilities such as helping to establish the Fi-
nancial Stability Oversight Council (Council); laying the groundwork for the Office
of Financial Research (OFR); launching the Consumer Financial Protection Bureau
(CFPB); and creating a Federal Insurance Office (FIO).

These teams provide an update to a steering committee of senior Treasury offi-
cials who meet every day and consider options, make decisions, push implementa-
tion forward, and, where appropriate, make recommendations for the Secretary.

Let me now discuss in greater detail our actions around each of our core respon-
sibilities.

The Financial Stability Oversight Council

With respect to the Council, we are focused on three things: approach, structure
and execution.

First, the Council has a clear statutory mandate and overarching responsibility
to identify risks to financial stability, respond to any emerging threats in the system
and promote market discipline. This is a mandate that previously did not exist. In
the lead-up to this crisis, the regulatory framework focused regulators narrowly on
individual institutions and markets, which allowed gaps to grow and inconsistencies
to emerge that allowed arbitrage and weakened standards. Before the Dodd-Frank
Act, no single institution had responsibility for monitoring and addressing risks to
financial stability. The Act fixes that through the creation of the Council.

To carry out its mandate, the Council has been given an important role in several
consequential regulatory decisions. These include which major nonbank financial
and critical financial market utilities firms will be subject to heightened supervision,
and what prudential standards should be applied to those firms. The Council will
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also closely monitor the financial system as a whole, looking out for any emerging
threats and, where they exist, make recommendations on how to address them.

As Chair, Treasury respects the critical independence of regulators to fulfill their
responsibilities. We must develop an approach that maintains that independence
while maximizing the coordination required for the Council to achieve its mission
of financial stability. The Dodd-Frank Act makes agencies collectively accountable
for this mission. While each agency has authority and mandate for a specific part
of the financial sector or for certain aspects of its functioning, we need to develop
an approach for the Council and its members of collective accountability for finan-
cial stability. This approach will promote the coordination, cooperation, and informa-
tion sharing necessary for success.

Our second focus is on structure.

Tomorrow, the Council will have its first meeting. In advance of that meeting,
senior officials from each member agency have been looking at how best to set up
the Council’s governance structure. They have drafted bylaws, and I expect those
will be considered tomorrow.

Member agencies have also discussed setting up a committee structure to promote
shared responsibility and make the best use of each member’s expertise. This plan
would entail forming committees around the Council’s various statutory responsibil-
ities, and around core issues that relate closely to systemic risk where more than
one agency has a significant interest.

For example, we have proposed committees for designating certain nonbank finan-
cial firms and financial market utilities, for drafting recommendations for height-
ened prudential standards, and for monitoring and reporting on threats to financial
stability. The Council members and their deputies would set the priorities for each
of the committees, which will draw upon the expertise of each member agency and
be chaired by one or more members.

Our third focus is on execution.

While we settle on structure, the Council has already begun its work because its
duties commenced immediately upon enactment. Member agencies have already
formed staff working groups to begin taking action. And, thanks to significant, joint
work by staff of the member agencies, we expect that the Council will be in a posi-
tion to take important steps toward fulfilling several of its core responsibilities at
its meeting tomorrow.

At that meeting, in addition to adopting organizational documents, I expect the
Council to consider a resolution to seek public comment on the criteria for desig-
nating nonbank financial companies for heightened supervision.

I also expect the Council will consider tomorrow a resolution to seek public com-
ment to inform recommendations the Council will make on how to implement statu-
tory restrictions on banking institutions’ proprietary trading and investments in pri-
vate funds (the “Volcker Rule”). In addition to that study, the Council must also
study and make recommendations for implementing the concentration limit; study
the macroeconomic effects of risk retention requirements; and study the economic
implications of financial regulation. Work on those reports is also underway.

The Office of Financial Research

In drafting the Dodd-Frank Act, Congress recognized that better information and
analysis will be critical to the success of the Council and its member agencies. In
the lead-up to this crisis, financial reporting failed to adapt to an ever evolving fi-
nancial system. Both supervisors and market participants lacked data about the
buildup of leverage in the rapidly growing shadow banking system. Policymakers
and investors responded to the crisis with inadequate information about the inter-
connectedness of firms and associated risks. That is why the Dodd-Frank Act cre-
ated the Office of Financial Research.

As the statute requires, the OFR will have a Data Center to set standards for
financial reporting and improve the quality of data that supervisors and market
participants rely to manage risk.

These standards will make it easier to spot emerging threats. For example, more
consistent and complete reporting of derivatives will make it easier to track how
they redistribute risk through the system. Data standards will also improve market
discipline as individual firms will be better able to assess their own risks, and
standardization may lower firms’ costs over the long run.

In addition to standards, the Data Center is required to develop and publish key
reference data that identify and describe financial contracts and institutions. Regu-
lators and supervisors as well as private firms and investors rely on such reference
data to analyze risk. Gaps and inconsistencies in existing reference sources inhibit
meaningful analysis. The OFR will seek to close gaps and increase consistency to
improve risk analysis and strengthen market discipline.
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To help the Council fulfill its role, the Dodd-Frank Act mandates that the OFR
have a Research and Analysis Center. Although no analytic effort, no matter how
thoughtful, can anticipate all risks, the OFR can help identify undue concentrations
of risk such as took place at AIG before the crisis. And the OFR can help ensure
that when the next crisis begins to emerge the Government has the information and
analytical tools it needs to respond appropriately.

The OFR will be headed by a director nominated by the President and confirmed
by the Senate. The director will have an independent obligation to report to Con-
gress on threats to the financial system. We envision a director who combines the
capacity to lead a cutting edge research program with experience both in managing
data systems and in risk analysis.

Until there is a confirmed Director, the Treasury staff team working on creating
the OFR has been hard at work planning its functions and gathering input from
regulators and private parties. Our OFR team will continue to coordinate closely
with other members of the Council.

We will move quickly to complete a census of existing data standardization initia-
tives and existing sources of reference data. The OFR will work to maximize the
effectiveness of existing private sector efforts.

The OFR must not duplicate existing Government data collection efforts or impose
unnecessary burden. That is why we are working with the regulators to catalogue
carefully the data they already collect to ensure the OFR relies on their data when-
ever possible, as the Act requires. The OFR will help Government get the most out
of existing data by facilitating sharing among agencies. We are also identifying ex-
isting private data sources to improve risk monitoring without imposing new bur-
densome data collection mandates.

When we have finished assessing existing public and private data initiatives, we
will move quickly to draw up detailed plans for OFR to facilitate and advance these
initiatives without duplication or unnecessary burden. We also are developing orga-
nizational structure, hiring procedures and pay structures, information technology,
and other requirements.

Our efforts to establish the OFR will stay focused on ensuring that the OFR pro-
tects private information and trade secrets. The Act provides strict protections for
data security and confidentiality and we take seriously our obligation to implement
these protections fully. In the coming months our OFR team will be developing con-
fidentiality policies and procedures for the OFR and its data centers that meet the
highest data security standards.

We will in all these efforts continue to seek advice and expertise from the private
sector, academia, and Congress. Working with the Council we will seek to formalize
our outreach by establishing advisory committees. The lessons and information we
take back will be built into the foundations of the OFR.

The Consumer Financial Protection Bureau

The CFPB will be an independent bureau of the Federal Reserve with the mission
of ensuring transparency in consumer financial products and services and protecting
consumers from abuse and deception. It will consolidate existing rulemaking au-
thorities for consumer financial products and services. And it will consolidate agen-
cies’ existing functions for supervising the very largest banking institutions for com-
pliance with consumer financial protection laws. It also will supervise many
nonbank financial firms that sell consumer financial services, an entirely new Fed-
eral function.

The Act charges the Secretary with standing up the CFPB. Under his leadership
we set up a staff implementation team with a clear division of responsibilities right
after enactment. The team has working groups focused on setting up key functions
of the CFPB such as research, preparing for the supervision of financial institutions,
and working with the transferor agencies. Other working groups are focused on
building the CFPB’s supporting infrastructure (e.g., finance and budget, records
management, legal services, human resources, information technology, procurement,
and other operations).

Elizabeth Warren is leading Treasury’s effort to create the CFPB as the Sec-
retary’s Special Advisor. She will chair a steering committee of senior Treasury offi-
cials dedicated to overseeing CFPB implementation and reporting to the Secretary.

The team is tracking and projecting the CFPB’s expenses, working with GAO to
build audit requirements for FY2011, and developing a budget model. The team is
also analyzing and aligning salary structures of agencies transferring staff to the
CFPB, and building a pay and compensation system that fulfills the unique require-
ments of the Act. Initial privacy protocols are being developed and data manage-
ment systems are being built.
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The Secretary has designated July 21, 2011, as the date on which the CFPB will
assume existing authorities of seven agencies (OCC, OTS, FDIC, NCUA, FRB, FTC,
and HUD). Six of these agencies will also transfer staff to the CFPB. We are devel-
oping protocols with these agencies for determining how many people will transfer
and for determining how the agencies will jointly identify which specific employees
will transfer.

We have made substantial progress preparing the CFPB to incorporate staff and
assume authorities from other agencies. We have begun planning and preparations
for certain rules mandated by the Dodd-Frank Act so the CFPB can meet statutory
deadlines. We have met with the agencies that will transfer rulemaking authority
to coordinate and ensure a smooth transfer. We are coordinating fulfillment of cer-
tain rule-writing mandates under the Dodd-Frank Act with the Federal Reserve
Board to speed clarity for the market and meet statutory deadlines.

We are also hard at work to ensure a smooth transfer of consumer compliance
supervision for banks, thrifts, and credit unions with assets exceeding $10 billion.
Senior experts in consumer compliance supervision of large banks—detailed to
Treasury from the banking agencies—are laying plans for staffing, training, and in-
formation systems. We will make sure to coordinate examination schedules with
prudential regulators to avoid unnecessary burden.

Federal Insurance Office

FIO will provide the Federal Government for the first time dedicated expertise re-
garding the insurance industry. The Office will monitor the insurance industry, in-
cluding identifying gaps or issues in the regulation of insurance that could con-
tribute to a systemic crisis in the insurance industry or the United States financial
system. The director of FIO will advise the Council on these matters as a nonvoting
member. FIO may receive and collect data and information on and from the insur-
ance industry and insurers; enter into information-sharing agreements; analyze and
disseminate data and information; and issue reports.

Under the Act, the director of this office must be a senior career civil servant, and
we are committed to finding a top caliber person to fill the job. Last week we posted
a vacancy notice and we will move as fast as the civil service hiring process allows.
Meanwhile, existing Treasury staff has started the work of FIO.

We will make every effort to ensure a cooperative and collaborative relationship
with the National Association of Insurance Commissioners (NAIC). Senior Treasury
officials and staff are engaging frequently with the NAIC as well as other interested
parties. We are establishing with NAIC a framework within which FIO and the
States, as the functional regulators, can work hand-in-hand.

And we are also making plans for a system that will provide FIO with industry
and insurer data and information, including data to monitor access to affordable in-
surance products by traditionally underserved communities and consumers, minori-
ties, and low- and moderate-income people.

We are working to engage effectively with representatives of other countries on
insurance prudential issues. We will also be working closely with the United States
Trade Representative.

Conclusion

This economic crisis was caused by fundamental failures in our financial system.
And over the past few years, those failures have cost us dearly—millions of lost jobs,
trillions in lost savings, thousands of failed businesses, homes foreclosed, retire-
ments delayed, educations deferred.

Financial reform addresses those failures so no future generation has to pay such
a price. But it also rebuilds our financial system so that it can once again be an
engine for economic growth.

For much of the last century our financial system was the envy of the world.
From London to Shanghai, it was analyzed and even emulated for its creativity and
efficiency in finding innovative ways to channel savings towards credit and capital,
not just for the biggest companies but also for the individual entrepreneurs who had
a good idea and a solid plan.

The Dodd-Frank Act will help ensure that our financial system becomes safer,
stronger and, just as in the past century, the world leader.

Thank you.
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PREPARED STATEMENT OF BEN S. BERNANKE
CHAIRMAN, BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

SEPTEMBER 30, 2010

Chairman Dodd, Ranking Member Shelby, and other Members of the Committee,
thank you for the opportunity to testify about the Federal Reserve’s implementation
of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-
Frank Act).

In the years leading up to the recent financial crisis, the global regulatory frame-
work did not effectively keep pace with the profound changes in the financial sys-
tem. The Dodd-Frank Act addresses critical gaps and weaknesses of the U.S. regu-
latory framework, many of which were revealed by the crisis. The Federal Reserve
is committed to working with the other financial regulatory agencies to effectively
implement and execute the act, while also developing complementary improvements
to the financial regulatory framework.

The act gives the Federal Reserve several crucial new responsibilities. These re-
sponsibilities include being part of the new Financial Stability Oversight Council,
supervision of nonbank financial firms that are designated as systemically impor-
tant by the council, supervision of thrift holding companies, and the development
of enhanced prudential standards for large bank holding companies and system-
ically important nonbank financial firms designated by the council (including cap-
ital, liquidity, stress test, and living will requirements). In addition, the Federal Re-
serve has or shares important rulemaking authority for implementing the so-called
“Volcker Rule restrictions” on proprietary trading and private fund activities of
banking firms, credit risk retention requirements for securitizations, and restric-
tions on interchange fees for debit cards, among other provisions.

All told, the act requires the Federal Reserve to complete more than 50
rulemakings and sets of formal guidelines, as well as a number of studies and re-
ports, many within a relatively short period. We have also been assigned formal re-
sponsibilities to consult and collaborate with other agencies on a substantial number
of additional rules, provisions, and studies. Overall, we have identified approxi-
mately 250 projects associated with implementing the act. To ensure that we meet
our obligations in a timely manner, we are drawing on expertise and resources from
across the Federal Reserve System in areas such as banking supervision, economic
research, financial markets, consumer protection, payments, and legal analysis. We
have created a senior staff position to coordinate our efforts and have developed
project-reporting and tracking tools to facilitate management and oversight of all of
our implementation responsibilities.

The Federal Reserve is committed to its long-standing practice of ensuring that
all its rulemakings be conducted in a fair, open, and transparent manner. Accord-
ingly, we are disclosing on our public Web site summaries of all communications
with members of the public—including banks, trade associations, consumer groups,
and academics—regarding matters subject to a proposed or potential future rule-
making under the act.

In addition to our own rulemakings and studies, we have been providing technical
and policy advice to the Treasury Department as it works to establish the oversight
council and the related Office of Financial Research. We are working with the
Treasury to develop the council’s organizational documents and structure. We are
also assisting the council with the construction of its framework for identifying sys-
temically important nonbank financial firms and financial market utilities, as well
as with its required studies on the proprietary trading and private fund activities
of banking firms and on financial-sector concentration limits.

Additionally, work is well under way to transfer the Federal Reserve’s consumer
protection responsibilities specified in the act to the new Bureau of Consumer Fi-
nancial Protection. A transition team at the Board, headed by Governor Duke, is
working closely with Treasury staff responsible for setting up the new agency. We
have established the operating accounts and initial funding for the bureau, and we
have provided the Treasury detailed information about our programs and staffing
in the areas of rulemaking, compliance examinations, policy analysis, complaint
handling, and consumer education. We are also providing advice and information
about supporting infrastructure that the Bureau will need to carry out its respon-
sibilities, such as human resource systems and information technology.

Well before the enactment of the Dodd-Frank Act, the Federal Reserve was work-
ing with other regulatory agencies here and abroad to design and implement a
stronger set of prudential requirements for internationally active banking firms. The
governing body for the Basel Committee on Banking Supervision reached an agree-
ment a few weeks ago on the major elements of a new financial regulatory architec-
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ture, commonly known as Basel III. By increasing the quantity and quality of cap-
ital that banking firms must hold and by strengthening liquidity requirements,
Basel III aims to constrain bank risk-taking, reduce the incidence and severity of
future financial crises, and produce a more resilient financial system. The key ele-
ments of this framework are due to be finalized by the end of this year.

In concordance with the letter and the spirit of the act, the Federal Reserve is
also continuing its work to strengthen its supervision of the largest, most complex
financial firms and to incorporate macroprudential considerations into supervision.
As the act recognizes, the Federal Reserve and other financial regulatory agencies
must supervise financial institutions and critical infrastructures with an eye toward
not only the safety and soundness of each individual firm, but also overall financial
stability. Indeed, the crisis demonstrated that a too narrow focus on the safety and
soundness of individual firms can result in a failure to detect and thwart emerging
threats to financial stability that cut across many firms.

A critical feature of a successful systemic or macroprudential approach to super-
vision is a multidisciplinary perspective. Our experience in 2009 with the Super-
visory Capital Assessment Program (popularly known as the bank stress tests) dem-
onstrated the feasibility and benefits of employing such a perspective.! The stress
tests also showed how much the supervision of systemically important institutions
can benefit from simultaneous horizontal evaluations of the practices and portfolios
of a number of individual firms and from employment of robust quantitative assess-
ment tools. Building on that experience, we have reoriented our supervision of the
largest, most complex banking firms to include a quantitative surveillance mecha-
nisg and to make greater use of the broad range of skills of the Federal Reserve
staff.

A final element of the Federal Reserve’s efforts to implement the Dodd-Frank Act
relates to the transparency of our balance sheet and liquidity programs. Well before
enactment, we were providing a great deal of relevant information on our Web site,
in statistical releases, and in regular reports to the Congress. Under a framework
established by the act, the Federal Reserve will, by December 1, provide detailed
information regarding individual transactions conducted across a range of credit and
liquidity programs over the period from December 1, 2007, to July 20, 2010. This
information will include the names of counterparties, the date and dollar value of
individual transactions, the terms of repayment, and other relevant information. On
an ongoing basis, subject to lags specified by the Congress to protect the efficacy
of the programs, the Federal Reserve also will routinely provide information regard-
ing the identities of counterparties, amounts financed or purchased and collateral
pledged for transactions under the discount window, open market operations, and
emergency lending facilities.

To conclude, the Dodd-Frank Act is an important step forward for financial regu-
lation in the United States, and it is essential that the act be carried out expedi-
tiously and effectively. The Federal Reserve will work closely with our fellow regu-
lators, the Congress, and the Administration to ensure that the law is implemented
in a manner that best protects the stability of our financial system and strengthens
the U.S. economy.

PREPARED STATEMENT OF SHEILA C. BAIR
CHAIRMAN, FEDERAL DEPOSIT INSURANCE CORPORATION

SEPTEMBER 30, 2010

I appreciate the opportunity to testify on the priorities of the Federal Deposit In-
surance Corporation (FDIC) for implementing the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (the Dodd-Frank Act). I also want to thank
the Committee Members and staff for their hard work to enact this landmark legis-
lation. With new resolution powers for nonbank financial companies, the establish-
ment of the Financial Stability Oversight Council and the creation of the Consumer
Financial Protection Bureau (CFPB), the Dodd-Frank Act provides financial regu-
lators with the tools that are needed to protect against future financial crises.

1See, Ben S. Bernanke (2010), “The Supervisory Capital Assessment Program—One Year
Later”, speech delivered at the Federal Reserve Bank of Chicago 46th Annual Conference on
Bank Structure and Competition, held in Chicago, Ill., May 6, www.federalreserve.gov/
newsevents [ speech | bernanke20100506a.htm; and Daniel K. Tarullo (2010), “Lessons from the
Crisis Stress Tests”, speech delivered at the Federal Reserve Board International Research
Forum on Monetary Policy, Washington, March 26, www.federalreserve.gov [ newsevents [ speech /
tarullo20100326a.htm.
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In addition to specific requirements to strengthen our financial system, there are
important areas where the Dodd-Frank Act establishes broad policy direction while
leaving the details of implementation to financial regulators. Implementing the
Dodd-Frank Act in a way that will enhance the stability of our financial system as
Congress intended, and not just as a regulatory compliance exercise, is a responsi-
bility that the FDIC views with utmost importance.

The Dodd-Frank Act assigns the FDIC a large number of responsibilities for im-
plementing reform. The FDIC is authorized to write 44 rulemakings—some of which
are discretionary—including 18 independent and 26 joint rulemakings, new or en-
hanced enforcement authorities, new reporting requirements and numerous other
actions. Implementation will require extensive coordination among the regulatory
agencies and will fundamentally change the way we regulate large complex financial
institutions.

It is imperative that regulators work together, with both speed and openness in
the implementation of the Dodd-Frank Act in order to dispel uncertainties and fos-
ter a smooth transition by the industry. To achieve this end, the FDIC has already
taken several steps to enhance the transparency of our rulemaking process. First,
we announced that we would hold a series of public roundtables with external par-
ties to discuss particular aspects of implementation and to provide input on draft
regulations to carryout the Act. To date, we have held two roundtables. The first
focused on the new orderly liquidation authority provisions of the Dodd-Frank Act.
The second roundtable addressed the FDIC’s current Deposit Insurance Fund (DIF)
management and risk-based assessment system and changes made by the Dodd-
Frank Act. Information on our roundtables 1s posted on our public Web site.

The FDIC is also disclosing on our Web site the names and affiliations of private
sector individuals who meet with senior FDIC officials to discuss how the FDIC
should interpret or implement provisions of the Dodd-Frank Act that are subject to
independent or joint rulemaking. Moreover, in addition to the longstanding practice
of publishing public comments on our Web site that are received through our rule-
making process, we are encouraging general input from the public on how the FDIC
should implement the new law. The comments already received have been published
on our Web site and we will continue this practice in advance of formal rulemaking.

Implementation of Dodd-Frank

The recent financial crisis exposed the short-comings of the current regulatory re-
gime for addressing large, nonbank financial companies that posed systemic risk.
Specifically, the Government was forced to either prop up a failing institution with
expensive bailouts or allow a disorderly liquidation through the normal bankruptcy
process. The bankruptcy of Lehman Brothers triggered a liquidity crisis that led to
the bailout of AIG and massive public assistance to most major U.S. banking organi-
zations. An orderly closure and liquidation is essential if we are to prevent such cri-
ses from occurring in the future. Many provisions of the Dodd-Frank Act are de-
signed to reduce risk to the financial system and economy by enhancing the super-
vision of large nonfinancial companies or by facilitating their orderly closing and lig-
uidation in the event of failure. The Dodd-Frank Act provides a new comprehensive
regulatory regime that, coupled with higher capital standards, is designed to reduce
risk in both individual firms and the wider financial system. Further, in order to
reduce risk in the system to reasonable levels, it must be made clear to these com-
panies that their financial folly could result in losses to shareholders and bond-
holders and in the dismissal of their senior managers.

My testimony reviews the top priorities of the FDIC in implementing the Dodd-
Frank Act, which include: resolution plan requirements and orderly liquidation au-
thority, systemic risk oversight, capital and liquidity requirements, and consumer
protection. In addition, I will discuss other important implementation issues with
respect to reliance on credit rating agencies, back-up examination and enforcement
authorities, supervision of State chartered thrifts and changes to the deposit insur-
ance system that should smooth the effect of economic cycles on IDIs by maintaining
steady assessment rates and allowing the FDIC to maintain a positive fund balance
during a financial crisis.

Orderly Liquidation Authority and Resolution Plans

The new resolution plan requirements and orderly liquidation authority are fun-
damental tools necessary to close large, systemically important financial companies
and end “Too Big to Fail.” The new requirements will ensure that the largest
nonbank financial companies can be wound down in an orderly fashion without cost-
ing taxpayers billions of dollars in the form of bailouts. From the FDIC’s more than
75 years of bank resolution experience, we have found that clear legal authority and
transparent rules on creditor priority—coupled with adequate information and co-
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operation—are critical tools for the effective advance planning of a large, orderly lig-
uidation.

Legal Authorities for Orderly Liquidation

The Dodd-Frank Act provides for orderly liquidation of covered “financial compa-
nies”—that is, those financial companies (including bank holding companies) for
which a systemic risk determination has been made that failure and resolution
under otherwise applicable law would have “serious adverse effects on financial sta-
bility in the United States.” Title II of the Act vests the FDIC with legal resolution
authorities similar to those for insured depository institutions (IDIs). Once the FDIC
is appointed as receiver, it is required to carry out an orderly liquidation of the fi-
nancial company. In order to implement this authority, the FDIC must determine:
how a company will be closed; how assets of the receivership will be sold; how
claims will be determined and paid; and what policies and safeguards must exist
to ensure that the taxpayers do not bear losses. We are currently establishing proc-
esses needed to make these determinations.

In August, the FDIC Board of Directors approved the creation of an Office of Com-
plex Financial Institutions (OCFI), that will, among other things, carry out the
FDIC’s new authority to implement orderly liquidations of systemically important
bank holding companies and nonbank financial companies that fail. I will discuss
the new OCFI in more detail later.

Information Necessary for Liquidation

Without access to information, the FDIC’s legal authority for liquidation under
the Dodd-Frank Act would be insufficient for implementing an effective and orderly
liquidation process. For example, the court-appointed trustee overseeing the liquida-
tion of Lehman Brothers found that Lehman Brothers’ lack of a disaster plan “con-
tributed to the chaos” of its bankruptcy and the liquidation of its brokerage.! This
is fully consistent with the FDIC’s experience. Without advance planning, the FDIC
could not have effectively resolved the many insured banks that have failed. Recog-
nizing this, the Dodd-Frank Act created supervisory and regulatory powers designed
to give the FDIC information and cooperation from the largest financial companies
and other regulators, and the authority to conduct extensive advance planning.

The new legislation requires the FDIC and the Board of Governors of the Federal
Reserve System (FRB) to jointly issue regulations within 18 months of enactment
of the Dodd-Frank Act to implement new resolution planning and reporting require-
ments that apply to bank holding companies with total assets of $50 billion or more
and nonbank financial companies supervised by the FRB. Importantly, the statute
requires both periodic reporting of detailed information by the largest financial com-
panies and the development and submission of a plan “for rapid and orderly resolu-
tion in the event of material financial distress or failure.” The resolution plan re-
quirement in the Dodd-Frank Act appropriately places the burden on financial com-
panies to develop their own plans in consultation with the FDIC and the FRB.

We are in the beginning phase of implementation and are closely coordinating the
development of the resolution plan regulatory requirements with the FRB. This new
resolution plan regulation will require financial companies to look critically at the
often highly complex and interconnected corporate structures that have emerged
within the financial sector. For a resolution plan to be viewed as credible and facili-
tating orderly resolution under the Bankruptcy Code as required by the Act, it must
provide a clear discussion with regard to corporate structure and key business oper-
ations. The plan should describe which assets and liabilities belong to which legal
entities, identify functions or services provided by third parties and who within the
financial firm has the relevant information about these functions.

These large complex firms are continuously growing and changing, which yields
complex and opaque legal and operating structures. Over time, these can present
obstacles not only to regulators, but also to the firm’s management. Resolution plans
can clarify a financial firm’s risks and lines of authority and control, which can ulti-
mately benefit the firm.

The existence of a resolution plan will generate financial benefits, as inefficiencies
associated with resolving a company without sufficient background information will
be alleviated, financial system resiliency will be improved, and systemic risk will be
reduced. Taken together, the new resolution powers, the enhanced regulatory and
supervisory cooperation mandated in the law, and the resolution planning authority
provide an infrastructure to end “Too Big to Fail.”

1See, James W. Giddens, Trustee for the SIPA Liquidation of Lehman Brothers Inc., Trustee’s
Preliminary Investigation Report and Recommendations, United States Bankruptcy Court
Southern District of New York, Case No. 08-01420 (JMP) SIPA, p. 8 ff.
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In fact, we view resolution planning as such a critical matter that we already
have used the FDIC’s preexisting authority to propose a requirement for resolution
planning for certain large IDIs. In May of this year the FDIC issued a notice of pro-
posed rulemaking which would set forth information-reporting requirements in-
tended to provide the FDIC with key information regarding operations, manage-
ment, financial aspects and affiliate relationships. Further, the proposed rulemaking
would require a contingent resolution plan to be submitted to the FDIC that de-
scribes how the IDI could be effectively separated from the rest of the organization.
The Dodd-Frank Act goes one step further by mandating an orderly resolution plan
for the entire organization.

The Dodd-Frank Act lays out steps that must be taken with regard to the resolu-
tion plans. First, the FRB and the FDIC must review the company’s plan to deter-
mine credibility and utility in facilitating an orderly resolution under the Bank-
ruptcy Code. Making these determinations will necessarily involve the agencies hav-
ing access to the company and relevant information. If a plan is found to be defi-
cient, the company will be asked to submit a revised plan to correct any identified
deficiencies within a time period determined by the agencies. The revisions must
demonstrate that the plan is credible and would result in an orderly resolution
under the Bankruptcy Code. The revised plan could include changes in business op-
erations and corporate structure to facilitate implementation of the plan. If the com-
pany fails to resubmit a plan that corrects the identified deficiencies, the Dodd-
Frank Act authorizes the FRB and the FDIC to jointly impose more stringent cap-
ital, leverage or liquidity requirements. In addition, our agencies may impose re-
strictions on growth, activities or operations of the company or any subsidiary, until
such time as an acceptable plan has been submitted. In certain cases we may force
divestiture of portions of the nonbank financial firm.

Systemic Risk

The Dodd-Frank Act addresses systemic risk in several ways. As discussed above,
each systemically important financial company must submit a periodic orderly reso-
lution plan that is reviewed by the FDIC and the FRB and assessed for its credi-
bility and ability to facilitate an orderly resolution under the Bankruptcy Code. In
addition, the FDIC will have the authority to liquidate such entities in the event
of failure. The Act also addresses the macro-oversight of the financial industry by
establishing the Financial Stability Oversight Council (Council), strengthening li-
quidity and capital requirements, and prohibiting the use of credit ratings for regu-
latory purposes.

Financial Stability Oversight Council

The Dodd-Frank Act established the Council and vested it with the responsibility
for identifying financial companies and practices that could create systemic risk in
the future and taking actions to mitigate identified risks. The Council’s success will
be determined by the willingness of its members to work together closely and expe-
ditiously to implement the Council’s duties and to do so in a way that is not just
a “paper exercise.” One of the highest priorities for the Council is to establish the
criteria for identifying systemically important financial companies to be subject to
enhanced prudential supervision by the FRB. The Dodd-Frank Act specifies a num-
ber of factors that can be considered when designating a nonbank financial company
for enhanced supervision, including: leverage; off-balance-sheet exposures; and the
nature, scope, size, scale, concentration, interconnectedness and mix of activities.

This process of identifying the nonbank financial companies that should be subject
to FRB oversight is likely to be involved and take considerable time. It may be pru-
dent to begin the process by qualifying a small group of companies that are clearly
subject to this provision of the Act while the Council members work through the
details necessary to identify the more nuanced cases. Once a nonbank financial com-
pany is identified and subject to FRB supervision, the company must file an orderly
resolution plan with the FRB and the FDIC, as discussed earlier.

Another key priority for the Council is to identify potentially systemic activities
and practices. The Council needs to have a forward-looking focus to identify emerg-
ing risks and recommend that the primary regulators take quick action to mitigate
those risks. At the same time, the Council members must work together to develop
the most effective recommendations for enhanced prudential standards for the range
of potentially systemic financial companies and activities. It is important to remem-
ber that the Council was formed to take a long-term, macro viewpoint. It was not
meant to interfere with or complicate the ability of the independent agencies to ful-
fill their statutory mandates and move ahead with clearly needed reforms. We look
forward to collaborating with our colleagues to assure continued progress in
strengthening the stability of our financial system and utilizing our respective au-
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thorities and individual areas of specialized expertise to close regulatory gaps which
contributed so greatly to the financial crisis.

In order to accomplish its challenging tasks, I believe that the Council should
begin with experienced and capable staff from each of the member agencies to work
as a team in implementing the Council’s responsibilities. Interagency working
groups should be established to take full advantage of the knowledge and unique
perspective of each member agency.

To meet these implementation objectives, as I previously mentioned, the FDIC has
recently reorganized and established the OCFI to help carry out its responsibilities
under the Act. To support the priority of systemic risk oversight, the OCFI will per-
form continuous review and oversight of bank holding companies with more than
$100 billion in assets as well as nonbank financial companies designated as system-
ically important by the Council. It will also be responsible for carrying out the
FDIC’s new orderly liquidation authority over those systemic companies that fail.
Further, the OCFI will monitor risks among the largest and most complex financial
institutions and develop plans for the contingency that one or more of these compa-
nies might fail. The OCFI will work closely with our counterparts at the U.S. De-
partment of the Treasury (the Treasury Department), the FRB, and the other bank-
ing agencies to ensure that the Dodd-Frank Act is implemented in a way that
makes prudential supervision and orderly liquidation of designated nonbank finan-
cial companies as effective as possible.

Bank Capital and Liquidity Requirements

One of the fundamental lessons of the financial crisis was the disastrous economic
consequences of insufficient capital in the global banking system. Over time, the
regulations that were in place allowed the financial system to become excessively
leveraged and insufficiently liquid. Excessive leverage fueled a credit bubble and de-
creased the ability of financial institutions to absorb losses.

Through the auspices of the Basel Committee on Banking Supervision (Basel
Committee), the Federal Reserve Board, the FDIC and our fellow U.S. banking reg-
ulators have been working with other supervisors and central bank governors
throughout the world to increase both the level and loss-absorption capacity of cap-
ital. While important work remains to be done, as I will describe later in this testi-
mony, the agreements reached in July and September by the Basel Committee and
it’s oversight body—the Group of Central Bank Governors and Heads of Supervision
(GHOS)—will do much to improve both the quantity and quality of capital and dis-
courage excessive leverage and excessive risk-taking by large international banking
organizations.

The agreement sets out new explicit numerical minimum requirements for com-
mon equity, calculated for regulatory purposes in a way that is intended to ensure
that such equity is fully available to absorb losses. It also includes capital buffers
designed to encourage banks to hold capital well above regulatory minimums so
they can absorb losses and keep lending during a crisis; increases in capital require-
ments for the counterparty credit risk arising from derivatives exposures; explicit
regulatory liquidity ratios; and of critical importance, an internationally agreed le-
verag(f ratio. All of these elements are subject to an extraordinarily long phase-in
period.

A great deal of attention has been directed to the potential impact of these re-
quirements. While the agreement does represent a significant strengthening of re-
quirements, we believe achieving the new capital levels will be easily manageable
with the extremely long transition period. First, none of these enhancements will
take effect until January 1, 2013, over 2 years from now. At that time, a 3.5 percent
minimum ratio of tier 1 common equity to risk-weighted assets is introduced—but
without, at that time, a requirement for any of the new regulatory deductions. For
U.S. banks, a 3.5 percent common equity requirement is clearly a nonevent.

During the 5 years following January 1, 2013, new regulatory deductions from
capital would be phased-in incrementally. In the U.S., the most important of these
deductions would come from the phase-out of Bank Holding Companies’ tier 1 cap-
ital recognition of trust preferred securities. This phase-out is part of both Basel III
and the Dodd-Frank Act, and appropriately so since these instruments did not prove
to be loss-absorbing in the crisis and their prevalence greatly weakened the capital
strength of the U.S. banking industry and increased the FDIC’s insurance losses.

There is also a more-stringent cap on the recognition of deferred tax assets in tier
1 common equity. When the value of these assets depends on future income, they
are not really available to absorb loss in a severe scenario. It is likely, however, that
banks would avoid much of this deduction simply by realizing the value of these de-
ferred tax assets over time through earnings.
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Another important deduction includes a tighter cap on the capital recognition of
mortgage servicing rights and the deduction of all other intangible assets (goodwill,
by far the largest category of intangible assets, has long been deducted from regu-
latory capital). While the value of mortgage servicing rights can be volatile, they
clearly have value and the U.S. delegation argued successfully that the full deduc-
tion of this asset proposed by the Basel Committee in December was unwarranted.
Finally, deductions of certain large financial equity investments and cross-holdings
are designed to reduce the double-counting of capital in the financial system. We
anticipate banks will avoid many of these types of deductions simply by selling or
restructuring their holdings.

Just as these deductions would be phased in gradually, the higher numerical re-
quirements would also be phased-in, even more gradually. This would include a cap-
ital buffer over and above the minimum common equity ratio. The minimum plus
buffer for tier 1 common as a percentage of risk-weighted assets would increase
from the 3.5 percent on January 1, 2013, to 7 percent on January 1, 2019. Cor-
responding figures (minimum plus buffer) by 2019 for tier 1 and total capital would
be 8.5 percent and 10.5 percent respectively. The leverage requirement that tier 1
capital be at least 3 percent of the sum of balance-sheet assets and selected off-bal-
ance-sheet assets would not take effect until January 1, 2018.

The agreement also includes important new requirements for liquidity. A new Li-
quidity Coverage Ratio requires banks to hold sufficient high quality liquid assets
to meet cash needs during a 30-day stress scenario. While simple in concept, imple-
menting this ratio requires many key assumptions and definitions. The agreement
includes an observation period to allow for potential adjustments if needed. Another
proposed liquidity ratio, the Net Stable Funding Ratio, in essence attempts to en-
sure that illiquid assets are not funded with volatile liabilities. This ratio is still
under development.

Determining the amount of new capital that banks would ultimately need to re-
tain through earnings or raise externally during the next 8 years under these re-
quirements is extremely difficult. Some of the specific required deductions may be
avoidable as noted above. Deductions or extremely high capital charges affecting
certain speculative grade or unrated securitizations may be largely avoidable as
well, as banks sell, restructure or allow these exposures to pay down over time.

Our own analysis, that assumes no mitigating actions by the banks and that the
full increase in risk-weighted assets estimated by the Quantitative Impact Study
(QIS) is realized, suggests that overwhelmingly, U.S. banks can meet the new re-
quirements through retained earnings over time, with no need to tap external eg-
uity markets.

Our view is that while the evidence supported the case for still higher require-
ments, the agreement is a major strengthening of current rules and an acceptable
compromise given the multiple perspectives represented in the negotiations.

Thus, the requirements agreed by the GHOS would go a long way to strengthen
the U.S. banking system, but there is more to be done. First, the GHOS and the
U.S. banking agencies have affirmed that further steps will be taken to augment
the loss absorbing capacity of systemically important banks. The FDIC places a high
priority on these efforts, and believes that they are needed to help avoid a recur-
rence of the events of the Fall of 2008.

The Dodd-Frank Act establishes a mandate for the largest and most systemically
important banks to have capital requirements that are higher than those applying
to community banks, for systemically important nonbank financial companies to be
subject to strong and appropriate capital regulation, and for depository institution
holding companies to serve as a source of financial strength to banks. The Dodd-
Frank Act requirement that is most critical to ensuring that all this happens is Sec-
tion 171.

Section 171 states that the generally applicable capital requirements shall serve
as a floor for any capital requirement the agencies may require. Without this provi-
sion, the Nation’s largest insured banks and bank holding companies could avoid
being held to higher capital standards, simply by using their own internal risk
metrics under the agencies’ rules implementing Basel II’'s “advanced approaches” to
compute the risk-weighted assets against which they hold capital. Section 171 also
provides that the generally applicable insured bank capital requirements will serve
as a floor for the capital requirements of depository institution holding companies,
and of nonbank financial companies supervised by the FRB pursuant to the Dodd-
Frank Act. These important requirements will help ensure that holding companies
do serve as a source of strength for their banks rather than as a vehicle for increas-
ing leverage, and will address gaps and inconsistencies in regulatory capital be-
tween banking organizations and systemically important nonbank financial compa-
nies.
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The FDIC attaches enormous importance to working with our fellow regulators
to promptly implement these important requirements of Section 171.

Limitation on Reliance on Credit Rating Agencies

Another lesson of the financial crisis is the importance of performing independent
due diligence on the underwriting standards and credit risks posed by credit expo-
sures contained within structured products such as mortgage-backed securities and
credit derivative products. To this end, the Dodd-Frank Act requires the regulatory
agencies to remove all references to, or reliance on, credit ratings and substitute
credit-worthiness standards developed by the agencies.

On August 25, 2010, the banking agencies published a joint Advance Notice of
Proposed Rulemaking seeking comment on a number of alternatives to the use of
credit ratings within the various U.S. bank regulations and capital standards that
reference such ratings. While we are interested in seeing industry comments on the
alternatives, we also recognize the significant challenges involved with developing
credit worthiness standards for the broad range of exposures and complex securities
structures that exist within today’s financial system.

Consumer Protection

I have long argued for increased consumer protections and fully supported the cre-
ation of the CFPB. Put bluntly, consumer protections need to be beefed up especially
for nonbank providers of financial services. There is ample evidence that consumers
did not understand the consequences of the subprime and nontraditional mortgages
that were sold to them during the buildup of the housing bubble. That is why basic
consumer protections are a fundamental piece of our regulatory infrastructure, and
the new CFPB has much work to do to bolster these protections.

As you know, under the Dodd-Frank Act, the FDIC maintains compliance, exam-
ination and enforcement responsibility for over 4,700 insured institutions with $10
billion or less in assets. The CFPB assumes responsibility to examine, and enforce
for compliance with Federal consumer financial law, the 46 institutions we now su-
pervise that have more than $10 billion in assets or that are affiliates of institutions
with over $10 billion in assets. Even for these large organizations the FDIC will
have back-up authority to enforce Federal consumer laws and address violations.

The Committee has asked about the transfer of employees to the new CFPB. We
recognize the tremendous importance of working closely with our colleagues at the
Treasury Department and the other banking agencies to ensure a smooth transition
and the need for ongoing agency coordination once the transition is complete. Above
all, we are fully committed to a fair transition and the equitable treatment of em-
ployees. With these goals in mind, we have taken a number of preliminary steps
to begin the transfer process.

Initially, two senior employees are being detailed to the Treasury Department to
work on a wide range of examination and legal issues that will confront the CFPB
at its inception. We are also actively engaged with the Treasury Department in
helping to determine staffing levels and identify skill sets needed for the CFPB. Rec-
ognizing that FDIC employees have developed expertise, skills, and experience in
a number of areas to benefit the CFPB, we fully expect some employees will actively
seek an opportunity to assist the CFPB in its earliest stages, or on a more perma-
nent basis.

Related to the creation of the CFPB, the Dodd-Frank Act changes the composition
of the FDIC Board of Directors by replacing the position held by the Director of the
Office of Thrift Supervision (OTS) with the Director of the CFPB. Given the impor-
tance of consumer protections as part of financial reform, it is appropriate that the
Director of the CFPB is a member of our Board.

In addition to this change to the Board’s governance structure, the FDIC has
taken steps to raise the stature and attention of consumer protections by creating
a new division within FDIC with consumer protection as its focus. The new Division
of Depositor and Consumer Protection will be created through the transition of staff
from our existing Division of Supervision and Consumer Protection. We also will
transfer employees from our existing research staff to the new Division to perform
consumer research and Home Mortgage Disclosure Act (HMDA)/fair lending anal-
ysis. We also are in the process of strengthening our legal workforce dedicated to
supporting depositor and consumer protection functions. Finally, to maintain
synergies between safety and soundness and consumer protection, FDIC risk man-
agement staff will continue to work closely with the FDIC’s depositor and consumer
protection staff.

Additional FDIC-Related Dodd-Frank Act Provisions

The Dodd-Frank Act provides the FDIC with new and enhanced authorities re-
lated to examinations and supervision of nonbank financial companies supervised by
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the FRB, IDIs, and their holding companies. Among other things, the Act provides
the FDIC with back-up examination authority for systemically important nonbank
financial companies, and bank holding companies. The Act also transfers regulatory
authority over State chartered thrifts from the OTS to the FDIC. In addition, the
Act mandates changes to the DIF that will allow the FDIC to more effectively man-
age the Fund.

Back-up Examination and Enforcement Authority

The Dodd-Frank Act grants the FDIC new authorities to examine systemically im-
portant nonbank financial companies and bank holding companies with at least $50
billion in assets for the purposes of implementing the FDIC’s orderly liquidation au-
thority. These back-up examinations may only be conducted in certain cir-
cumstances and only if the FDIC Board decides they are necessary to determine the
condition of the company and other conditions are met.

Before conducting a back-up examination, the FDIC will review available resolu-
tion plans submitted by the company, as well as available “reports of examination.”
We will coordinate with the FRB to the maximum extent practicable to minimize
duplicative or conflicting examinations. However, consistent with FDIC’s methods
for resolving IDIs, back-up examination authority likely would play a key role in
the planning for any potential orderly liquidation of a systemically important finan-
cial company under Title II of the Dodd-Frank Act. The information obtained from
examinations (along with the information obtained through the resolution plan re-
view process) is crucial for planning an effective liquidation.

Similarly, the Dodd-Frank Act gives the FDIC back-up enforcement authority over
a depository institution holding company if the conduct or threatened conduct of the
holding company poses a risk to the DIF. This new authority recognizes that the
activities and practices of the holding company may affect the safety and soundness
of the IDI.

With respect to our existing back-up examination authority for IDIs prior to pas-
sage of the Dodd-Frank Act, the FDIC Board voted on July 12 to revise its Memo-
randum of Understanding (MOU) with the other primary Federal banking regu-
lators to enhance the FDIC’s existing back-up authorities over IDIs that the FDIC
does not directly supervise. The revised agreement will improve the FDIC’s ability
to access information necessary to understand, evaluate, and mitigate its exposure
as deposit insurer, especially to the largest and most complex firms.

The complexity and opaqueness of large, complex depository institutions requires
the FDIC to have a more active on-site presence and greater direct access to infor-
mation and bank personnel in order to fully evaluate the risks to the DIF. The need
to revise the existing MOU was previously identified in a report by the Offices of
Inspector General of the FDIC and the Treasury Department.2 They criticized the
then-existing MOU because it limited the FDIC’s ability to make its own inde-
pendent assessment of risk to the DIF and required the FDIC to place unreasonable
reliance on the work of the primary Federal regulator.

Our new back-up supervision MOU meets the recommendations of the Inspectors’
General report and the commitment for action that I made personally in response
to the recommendations. Further, I believe that the new agreement strikes a rea-
sonable balance between preserving the role of the primary Federal regulator and
providing the FDIC with the information that is critical to meet our statutory re-
sponsibilities. While much work lies ahead in implementing the terms of the new
MOU, the FDIC will benefit from the stronger and more robust agreement. How-
ever, we also recognize that our ultimate success will depend heavily upon our abil-
ity to work together collectively as regulators and to respect the roles and respon-
sibilities that we have each been given to protect the financial system.

FDIC’s Authority Over State Chartered Thrifts

We have initiated discussions with the OTS, the Office of the Comptroller of the
Currency (OCC), and the FRB to ensure a smooth transition of OTS personnel and
the approximately 60 State-chartered OTS institutions that will become FDIC-su-
pervised pursuant to the regulatory realignment in the Dodd-Frank Act. An imple-
mentation plan for the transfer of OTS powers and personnel will be developed in
coordination with the other Federal banking agencies. As you know, the Act sets the
transfer date for OTS functions at 1 year after enactment, with a possibility for a
6-month extension. Prior to the implementation date, the FDIC, in consultation with
the OCC, will identify and publish a list of OTS orders and regulations that the

2 Offices of Inspector General of the FDIC and The Treasury, Evaluation of the Federal Over-
sight of Washington Mutual Bank, Report No. EVAL-10-002, April 2010. http://
www.fdicoig.gov [ reports10/ 10002EV.pdf.
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FDIC will enforce. We plan to use the systems currently in place to communicate
with the management of these institutions during the transition phase. We are con-
fident that the FDIC will have the resources needed to effectively supervise these
institutions.

Changes to the DIF Under the Dodd-Frank Act

The FDIC has experienced two banking crises in the years following the Great
Depression. In both of these crises, the balance of the insurance fund became nega-
tive, hitting a low of negative $20.9 billion in December 2009, despite high assess-
ment rates and despite other extraordinary measures in the most recent crisis, in-
cluding a special assessment of $5.5 billion. However, prepaid assessments of ap-
proximately $46 billion maintained the fund’s liquidity.

The FDIC has long advocated that the deposit insurance assessment system
should smooth the effect of economic cycles on IDIs, not exacerbate them. In prac-
tice, however, the opposite has tended to occur—rates have been low during pros-
perous times and high during crises. At the very least, assessment rates should not
increase during a crisis.

In the Dodd-Frank Act, Congress granted the FDIC increased flexibility to man-
age the DIF to achieve goals for deposit insurance fund management that the FDIC
has sought for decades but has lacked the tools to achieve. The provisions of the
Act, used to their fullest extent, should allow the FDIC to maintain a positive fund
balance even during a banking crisis and maintain steady assessment rates
throughout economic and credit cycles.

Specifically, the Dodd-Frank Act raised the minimum level for the Designated Re-
serve Ratio (DRR) from 1.15 percent to 1.35 percent and removed the requirement
that the FDIC pay dividends of one-half of any amount in the DIF above a reserve
ratio of 1.35 percent. The new legislation also allows the FDIC Board, in its sole
discretion, to suspend or limit dividends when the reserve ratio reaches 1.50 per-
cent. Going forward, the dividend policy set by the Board (combined with assess-
ment rates) will directly determine the size of the DIF.

The FDIC has analyzed various trade-offs among assessment rates, dividend poli-
cies and reserve ratio targets. The analysis shows that the dividend rule and the
reserve ratio target are among the most important factors in maximizing the prob-
ability that the DIF will remain positive during a crisis, when losses are high, and
in preventing sharp swings in assessment rates, particularly during a crisis. This
analysis also shows that the DIF minimum reserve ratio (DIF balance/estimated in-
sured deposits) should be about 2 percent in advance of a banking crisis in order
to avoid high deposit insurance assessment rates when IDIs are strained by a crisis
and least able to pay.

The FDIC Board will soon be considering a long-term strategy for DIF manage-
ment, including assessment rates, a target reserve ratio, and a dividend policy, con-
sistent with long-term FDIC goals and achieving the statutorily required 1.35 per-
cent DIF reserve ratio by September 30, 2020. It is important to take advantage
of this new fund management authority while the need for a sufficiently large fund
and stable premiums are apparent to most. Memories of the last two crises will
eventually fade and the need for a strong fund will become less apparent. Action
taken now by the FDIC’s present Board, taking advantage of the tools granted by
the Dodd-Frank Act, will make it easier for future Boards to resist inevitable calls
to reduce assessment rates or pay larger dividends at the expense of prudent fund
management.

In addition, among the various rulemakings that will be required to implement
the DIF-related provisions in the Dodd-Frank Act, the FDIC Board will issue notice-
and-comment rulemaking later this fall to implement the requirement that we
change the assessment base from domestic deposits to average assets less average
tangible equity.

This change, in general, will result in shifting more of the overall assessment bur-
den toward the largest institutions, which rely less on domestic deposits for their
funding than do smaller institutions.

Conclusion

In creating the Dodd-Frank Act, Congress enacted an historic package of financial
reforms that will shape the financial industry for decades to come. Not only are
these reforms needed to address the problems and abuses that led to the crisis, but
they also offer the opportunity to create a financial system that will once again sup-
port the American economy, and not the other way around. A stable, profitable and
internationally competitive U.S. financial services industry is in everyone’s interest.

This financial reform is about better aligning incentives—internalizing the costs
of leverage and risk taking—so that financial institutions can safely and efficiently
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channel capital to its highest and best use in our economy. If our economy is to
prosper and if our Nation is to meet the economic challenges looming ahead, our
financial sector simply must do its job better.

As we meet today, much remains to be done. The FDIC has begun its rulemaking
tasks and is committed to a quick, transparent process to allow the financial indus-
try to readily adapt to the new environment. We have reorganized ourselves inter-
nally to produce the focus and accountability needed to ensure the orderly liquida-
tion of nonbank financial entities, the control of systemic risk, and the enhancement
of consumer protections. We are working with our regulatory counterparts to quickly
and carefully issue regulations to implement the Dodd-Frank Act. We are approach-
ing these complex tasks with both a sense of urgency and a view toward their long-
run efficacy.

The stakes are high. If we fail to create effective frameworks now for exercising
our authorities under Dodd-Frank, we will have forfeited this historic chance to put
our financial system on a sounder and safer path in the future. We must not let
this tremendous opportunity go to waste. Thank you for today’s hearing. I look for-
ward to answering any questions.

PREPARED STATEMENT OF MARY L. SCHAPIRO
CHAIRMAN, SECURITIES AND EXCHANGE COMMISSION

SEPTEMBER 30, 2010

Chairman Dodd, Ranking Member Shelby, and Members of the Committee: Thank
you for inviting me to testify today on behalf of the Securities and Exchange Com-
mission regarding our implementation of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank Act” or “Act”). As you know, the Dodd-Frank
Act fills a number of significant regulatory gaps, brings greater public transparency
and market accountability to the financial system, and gives the SEC important
tools to better protect investors.

The Act includes over 100 rulemaking provisions applicable to the SEC, many of
which require action within 1 year. It also requires the SEC to conduct more than
twenty studies and create five new offices. While this is a very significant task, we
are fully committed to fulfilling our mandates under the Act, as well as our pre-
existing responsibilities.

My testimony today will describe our progress and plans for implementing the
Dodd-Frank Act, particularly with respect to those issues that you specifically in-
quired about: derivatives regulation, clearance and settlement activities, registration
of private fund advisers, credit rating agency regulation, corporate governance and
executive compensation regulation, reforms to the asset-backed securitization proc-
ess, the standard of care applicable to financial intermediaries, and other improve-
ments to investor protection.

Process and Priorities

Let me begin by discussing our overall approach to implementing the new rules,
studies, reports, offices and other actions mandated or contemplated by the Dodd-
Frank Act.

Internal Processes

To hit the ground running, we established new internal processes and formed
cross-disciplinary working groups for each of the major rulemaking initiatives and
studies, and designated team leaders for each effort. Our rule-writing divisions and
offices are meeting weekly to review the status of rulemakings and studies and to
plan for the upcoming weeks. My office and the Office of the General Counsel over-
see and coordinate much of this planning effort, and all Commissioners are provided
with both written weekly updates and monthly oral briefings on status.

Public Consultation

We also have enhanced our public consultative process by expanding the oppor-
tunity for public comment beyond what is required by law. To maximize the oppor-
tunity for public comment and to provide greater transparency, less than a week
after the President signed the Act, we made available to the public a series of e-
mail boxes to which interested parties can send preliminary comments before the
various rules are proposed and the official comment periods begin.! These e-mail

1SEC Chairman Schapiro Announces Open Process for Regulatory Reform Rulemaking, Press
Release 2010-135 (July 27, 2010), http:/ | www.sec.gov | news [ press /2010/2010-135.htm.
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boxes are on the SEC Web site, organized by topic. Since July 27th, the public has
been providing preliminary comments on 31 topics, including over-the-counter (OTC)
derivatives, private funds, corporate disclosure, fiduciary duty, credit rating agen-
cies, and other areas in which the SEC will be conducting rulemaking and studies
over the next 12 to 18 months. We also specifically solicited comment on the defini-
tions contained in Title VII of the Act,2 on the interim final rule on temporary mu-
nicipal advisor registration and on the study we have undertaken regarding the ef-
fectiveness of the existing legal and regulatory standards of care for broker-dealers
and investment advisers when providing personalized investment advice about secu-
rities to retail investors. 3

Through this process, we are receiving a wide variety of views. Indeed, our re-
quest for comment on the investment adviser/broker-dealer study alone has gen-
erated over 3,000 individualized comments.

Transparency

We recognize that the process of establishing regulations works best when all
stakeholders are engaged and contribute their combined talents and experience, and
our staff and Commissioners are trying, within reasonable time constraints, to meet
with anyone who seeks to meet with us on these issues. We have increased trans-
parency for meetings with interested members of the public.* We are asking those
who request meetings to provide an agenda, and we are posting on our Web site
the agendas and names of individuals participating in these meetings, along with
copies of any written materials that are distributed at those meetings. In addition,
staff will reach out as necessary to solicit views from affected stakeholders who do
not appear to be fully represented by the developing public record on a particular
issue. Thus far, our approach has resulted in meetings with a broad cross-section
of interested parties. To further this public outreach effort, the Commission is hold-
ing public roundtables and hearings on selected topics. For example, to further in-
form our OTC derivatives rulemaking efforts under Title VII of the Act, our staff
has held three joint roundtables with the CFTC staff regarding key swap and secu-
rity-based swap matters. 5

Coordination With Other Regulators

We are meeting regularly, both formally and informally, with other financial regu-
lators. Staff working groups consult and coordinate with the staffs of the CFTC,
Federal Reserve Board and other prudential financial regulators, as well as the De-
partment of the Treasury, the Department of State, the Commerce Department, and
the Comptroller General. Because the world today really is a global marketplace
and what we do to implement many provisions of the Act will affect foreign entities
that do business within our shores, our Office of International Affairs is consulting
bilaterally and through multilateral organizations with counterparts abroad, and is
meeting biweekly with our rule-writing staff to ensure appropriate coordination with
our foreign counterparts. In short, we remain committed to working closely, coopera-
tively and regularly with our fellow regulators to strengthen our regulatory struc-
ture.

Priorities

To help us timely complete all rulemakings, as well as studies, reports, and other
actions, required under the Act, we have prioritized our activity into four principal
categories.

The first category includes all matters that require very rapid action. A number
of provisions of the Dodd-Frank Act became effective immediately upon, or shortly
after, the Act’s date of enactment, and required prompt interpretive guidance,
changes to administrative practice, or removal of inconsistent regulations, including:

2 Advance Joint Notice of Proposed Rulemaking—Definitions Contained in Title VII of Dodd-
Frank Wall Street Reform and Consumer Protection Act, Rel. No. 34-62717 (Aug. 13, 2010),
http:| |www.sec.gov [ rules [ concept /2010 /34-62717.pdf.

3Study Regarding Obligations of Brokers, Dealers, and Investment Advisers, Rel. No. 34-
62577 (July 27, 2010), http:/ /www.sec.gov [ rules [other /2010 /34-62577.pdf.

4See, SEC Press Release 2010-135 (July 27, 2010), htip:/ /www.sec.gov/news/press/2010/
2010-135.htm.

5Joint Public Roundtable on Swap Execution Facilities and Security-Based Swap Execution
Facilities, Rel. No. 34-62864 (Sept. 8, 2010), htip://www.sec.gov/rules/other/2010/34-
62864.pdf; Joint Public Roundtable to Discuss Data for Swaps and Security-Based Swaps, Swap
Data Repositories, Security-Based Swap Data Repositories, and Real-Time Public Reporting,
Rel. No. 34-62863 (Sept. 8, 2010), hitp:/ /www.sec.gov/rules/other/2010/34-62863.pdf; and
Joint Public Roundtable on Governance and Conflicts of Interest in the Clearing and Listing
of Swaps and Security-Based Swaps, Rel. No. 34-62725 (Aug. 16, 2010) htip:/ /www.sec.gov/
rules/other /2010 /34-62725.pdf.
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e Adopting an interim final rule that establishes a procedure for municipal advi-
sors to satisfy temporarily the requirement that they register with the Commis-
sion by October 1, 2010, as required by Section 975 of the Act;®

e Amending our rules that were in conflict with Dodd-Frank’s provision that the
auditor attestation requirement of Section 404(b) of the Sarbanes-Oxley Act
does not apply with respect to nonaccelerated filers; 7

e Issuing an interpretation clarifying the requirement for audits of broker-dealers
pending implementation of the authority over such audits granted to the Public
Company Accounting Oversight Board by the Dodd-Frank Act;8 and

e Providing interim guidance on calculating the net worth standard for an accred-
ited investor, to reflect the elimination of a person’s principal residence in the
calculation, as required by Section 413 of the Act;?

The second category of priorities includes matters that require action within 1
year from the date of enactment of the Act. This category includes the bulk of the
rulemakings, reports, and studies about which the Committee inquired. As dis-
cussed in more detail below, we have made significant progress on many of the ac-
tion items in this category. We have performed analyses, reviewed preliminary com-
ments received in response to our public solicitation for comment, and are making
substantial progress in preparing draft rule proposals for public comment.

The third category of priorities includes items that require action more than 1
year from the date of enactment, and the fourth category includes items for which
there is no prescribed statutory deadline.

To help the public track our progress as we take actions to implement the Act,
we have created a new section on our Web site that provides greater detail about
our schedule for implementation, along with links to completed actions. 1© We think
this will provide a useful reference tool to both the investing public and the finan-
cial industry as we proceed with implementation.

I will now turn to the specific items raised by the Committee.

Reform Initiatives

OTC Derivatives

Title VII of the Dodd-Frank Act provides a comprehensive framework for the reg-
ulation of the OTC derivatives market. Working with other regulators, and the
CFTC in particular, we are writing rules that address, among other issues, capital
and margin requirements; mandatory clearing; the operation of execution facilities
and data repositories; business conduct standards for swap dealers; and public
transparency for transactional information. Under the Act, primary jurisdiction over
swaps is divided between the SEC and the CFTC. The SEC has primary jurisdiction
over security-based swaps, and the CFTC has primary jurisdiction over other swaps,
such as energy and agricultural swaps. To prevent gaps, regulatory arbitrage and
confusion, the SEC and CFTC will engage in joint rulemaking regarding issues in-
cluding the definition of terms like “swap,” “security-based swap” and “security-
based swap agreement.”

We have done much already in preparation for making rule proposals in this area.
Jointly with the CFTC, we have held three staff roundtables on the topics of con-
flicts of interest, data repositories, reporting and dissemination, and execution facili-
ties. We also solicited comment in our Advance Joint Notice of Proposed Rulemaking
regarding key definitional terms. Based on input from these roundtables and the
comment letters on key definitions, as well as other comment letters received, we
anticipate soliciting public comment on a number of proposed rulemakings in this
area in the coming months.

As part of our collaborative outreach, our rulemaking teams are working closely
with the corresponding teams at the CFTC to coordinate our efforts. While the Act
requires the SEC and CFTC to adopt joint rules further defining key definitional

6 Temporary Registration of Municipal Advisors, Rel. No. 34-62824 (Sept. 1, 2010), Attp://
www.sec.gov [ rules [interim [ 2010/ 34-62824.pdf.

7Internal Control Over Financial Reporting in Exchange Act Periodic Reports of Non-Acceler-
ated Filers, Rel. No. 33-9142 (Sept. 15, 2010), htip://www.sec.gov/rules/final/2010/33-
9142.pdf.

8 Commission Guidance Regarding Auditing, Attestation, and Related Professional Practice
Standards Related to Brokers and Dealers, Rel. No. 34-62991 (Sept. 24, 2010), http://
www.sec.gov [ rules [interp /2010 / 34-62991.pdf.

9 Interpretation of Section 413(a): Corporation Finance Compliance & Disclosure Interpreta-
tion Section 179.01 (July 23, 2010); htip://www.sec.gov/divisions/corpfin/guidance/
securitiesactrules-interps.htm.

10 See, http:/ /www.sec.gov | spotlight | dodd-frank.shtml.
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terms relating to jurisdiction and certain categories of market participants, we be-
lieve that collaboration with the CFTC, the Federal Reserve Board and other pru-
dential regulators also is essential for the rulemakings where joint action is not re-
quired by the Act. Our overarching goal is to build on the foundation established
by Congress in Title VII of the Act to create a robust and workable framework for
regulating the derivatives market.

We expect to propose and adopt Title VII rules in a series of actions, beginning
in October and proceeding over the next few months. We fully expect to meet the
deadlines described in the Act.

Clearance and Settlement

Our staff also is working closely with the Federal Reserve Board and the CFTC
to develop, as required by Title VIII of the Act, a new framework to supervise sys-
temically important financial market utilities, including clearing agencies registered
with the Commission. For example, Commission staff has been actively coordinating
with the other agencies to develop rules regarding submission of notices by system-
ically important financial market utilities with respect to rules, procedures, or oper-
ations that may materially affect the risks presented.

Commission staff also has discussed with the other agencies the new authority
granted to SEC and CFTC to develop standards for these financial market utilities.
Moreover, the SEC and CFTC staffs have begun working with staff from the Federal
Reserve Board to develop a framework for consulting and working together on
exams of systemically important financial market utilities consistent with Title VIIL.
This added layer of protection, or “second set of eyes,” called for by the Act provides
assurance that the U.S. financial system receives well coordinated oversight from
all relevant supervisory authorities.

We expect to propose our first set of Title VIII rules in December.

Private Fund Adviser Registration and Reporting

By July 2011, all large hedge fund advisers and private equity fund advisers will
be required to register with the Commission. 1 Under the Act, venture capital ad-
visers and private fund advisers with less than $150 million in assets under man-
agement in the United States will be exempt from the new registration require-
ments, although the Act does provide for record keeping and reporting by these ad-
visers. 12 In addition, family offices will not be subject to registration. 13 In order to
implement the exemptions, the Commission must propose and adopt rules. The staff
is planning to propose rules on all of these matters between October and December
of this year.

Our staff also has begun work regarding the collection of systemic risk informa-
tion from private fund advisers as required by Title IV of the Act. In this regard,
our staff has had informal discussions with staffs from the CFTC and other regu-
lators regarding what categories of potentially reportable information would be con-
sistent with the Act. In addition, we are working with the International Organiza-
tion of Securities Commissions and various foreign regulators, most particularly the
United Kingdom Financial Services Authority, regarding hedge fund systemic risk
reporting. The goal of these consultations is to gain a better understanding about
what categories of data would be useful and necessary for assessing the potential
systemic risks posed by hedge funds, and how comparable this data would be with
data from other countries.

Credit Rating Agency Initiatives

The Dodd-Frank Act requires the SEC to establish a new Office of Credit Ratings,
conduct annual exams of each nationally recognized statistical rating organization
(NRSRO), report on the collective results of those exams, and conduct studies relat-
ing to credit rating agencies regarding, among other things, NRSRO independ-
ence, 14 conflicts of interest!® and standardizing ratings terminology. ¢ We are in
the process of establishing this office, and are actively recruiting for its new direc-
tor. We also are identifying the staff from existing divisions who should be trans-
ferred to this new office, and have posted 25 new credit rating agency examination
positions.

The Commission is required to undertake approximately a dozen NRSRO-related
rulemakings. The Act requires the SEC to address internal controls and procedures,

11 See, Title IV of the Dodd-Frank Act.

12 See, Section 408 of the Dodd-Frank Act.
13 See, Section 409 of the Dodd-Frank Act.
14 See, Section 939C of the Dodd-Frank Act.
15 See, Section 939F of the Dodd-Frank Act.
16 See, Section 939 of the Dodd-Frank Act.
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conflicts of interest, credit rating methodologies, rating methodology transparency
and performance, analyst training, credit rating symbology, and disclosures accom-
panying asset-backed securities ratings. 17 To meet the July 2011 deadline for these
rules, the staff plans to recommend rule proposals to the Commission by early next
year. In addition, the SEC, and all other Federal agencies, must review and report
to Congress on existing references to credit ratings in their rules and undertake
rulemaking to eliminate these references.1® SEC staff has begun this review in
preparation for drafting the report and proposed rulemaking.

In addition, this week the Commission issued an amendment to Regulation FD
that implements Section 939B of the Act, which requires that the SEC amend Regu-
lation FD to remove the specific exemption from the rule for disclosures made to
NRSROs and credit rating agencies for the purpose of determining or monitoring
credit ratings. The amendment will be effective upon publication in the Federal Reg-
ister.

Many of the credit rating agency provisions of the Act became effective imme-
diately upon enactment. Therefore, shortly after the Act was signed by the Presi-
dent, we sent letters to each NRSRO asking how it planned to comply with these
new requirements. In addition, SEC staff asked each NRSRO to describe the impact
of the repeal of the expert liability exemption formerly available to NRSROs for rat-
ings used as part of a securities registration statement. We are evaluating the re-
sponses to these requests, will conduct appropriate follow-up, and will examine
these issues as part of our annual examinations of the NRSROs.

Corporate Governance and Executive Compensation Reforms

Section 951 of the Act requires a shareholder advisory “say-on-pay” vote on execu-
tive compensation at least once every 3 years and a separate advisory vote at least
once every 6 years on whether the say-on-pay resolution will be presented for share-
holder approval every 1, 2, or 3 years. In addition, in any proxy statement asking
shareholders to approve a merger or similar transaction, the Act requires disclosure
about, and a shareholder advisory vote to approve, compensation related to the
transaction, unless the arrangements were already subject to the periodic say-on-
pay vote. The Act also requires every institutional investment manager subject to
Exchange Act Section 13(f) to report at least annually how it voted on any of the
required votes. The staff is preparing rule proposals to address each of these new
requirements. The Commission’s goal is to adopt final rules in time to inform the
2011 proxy season. We anticipate that the Commission will propose rules designed
to implement these provisions in the next few weeks.

The Act also requires the rules of each national securities exchange to be amend-
ed to prohibit brokers from voting uninstructed shares on the election of directors
(other than uncontested elections of directors of registered investment companies),
executive compensation, or any other significant matter, as determined by the Com-
mission by rule. 19 The Commission previously approved changes to New York Stock
Exchange (NYSE) Rule 452 to prohibit broker voting of uninstructed shares in direc-
tor elections, as well as similar changes for several other national securities ex-
changes. 20 On September 9, 2010 the Commission approved further changes to the
NYSE rules to prohibit broker voting on all executive compensation matters.2! On
September 24, 2010, the Commission approved corresponding changes to the Nasdaq
rules, 22 and we anticipate that corresponding changes to the rules of other national
securities exchanges will be considered by the Commission in the near future.

By April 2011, the Commission is required to adopt—jointly with other financial
regulators—incentive-based compensation regulations or guidelines that apply to
covered financial institutions, including broker-dealers and investment advisers,

17 See, Subtitle C, Title IX of the Dodd-Frank Act.

18 See, Section 939A of the Dodd-Frank Act.

19 See, Section 957 of the Dodd-Frank Act.

20See, New York Stock Exchange Rule 452.11(19) and Listed Company Manual Section
402.08(B)(19); Securities Exchange Act Release No. 34-60215 (July 1, 2009), htip://
www.sec.gov [ rules [ sro/nyse /2009 /34-60215.pdf; Securities Exchange Act Release No. 34-61732
(March 18, 2010), hitp:/ /www.sec.gov [rules/sro/cboe/2010/34-61732.pdf; Securities Exchange
Act Release No. 34-61733 (March 18, 2010), hitp://www.sec.gov/rules/sro/chx/2010/34-
61733.pdf; Securities Exchange Act Release No. 34-61292 (January 5, 2010), http://
www.sec.gov [rules [sro/nyseamex /2010 /34-61292.pdf; and Securities Exchange Act Release No.
34-62775 (August 26, 2010), http:/ /www.sec.gov [ rules/sro/phlx/2010/34-62775.pdf.

21See, Securities Exchange Act Release No. 34-62874 (September 9, 2010), hitp://
www.sec.gov [ rules/sro/nyse /2010 /34-62874.pdf.

22See, Securities Exchange Act Release No. 34-62992 (September 24, 2010), http://
www.sec.gov [rules [sro/nasdaq /2010 /34-62992.pdf.
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with assets of $1 billion or more. 23 The regulations or guidelines will prohibit incen-
tive-based compensation practices that encourage firms to take inappropriate risks
and will require firms to disclose to their respective appropriate financial regulator
their incentive-based compensation structures. The Commission staff has met with
other regulators in preparation for drafting either proposed regulations or guide-
lines. To meet the April 2011 adoption deadline, we anticipate that the staff will
submit proposed rules to the Commission for consideration as soon as December.

The Dodd-Frank Act also requires the Commission to write rules mandating new
listing standards relating to the independence of compensation committees and es-
tablishing new disclosure requirements and conflict of interest standards that
boards must observe when retaining compensation consultants.24 Under the Act,
these rules must be adopted by the Commission within 360 days from the date of
enactment of the Act, and we anticipate that the staff will submit proposed rules
for the Commission’s consideration by year end.

In addition, the Act requires the Commission to amend our executive compensa-
tion disclosure rules to require public companies to disclose information showing the
relationship between executive compensation actually paid and the financial per-
formance of the company,25 as well as information about the total annual com-
pensation of the chief executive officer, the median annual total compensation of all
other employees, and the ratio of these two amounts. 26 Rule amendments also are
mandated that will require public companies to disclose in their annual meeting
proxy materials whether any employee or director is permitted to purchase financial
instruments designed to hedge any decrease in market value of equity securities
granted as part of their compensation.27 Finally, the Act requires the Commission
to adopt rules mandating changes to listing standards requiring companies to imple-
ment and disclose “clawback” policies for recovering from current and former execu-
tive officers incentive-based compensation paid during any 3-year period preceding
a material accounting restatement. 28 We currently anticipate that the staff will sub-
mit proposed rules for the Commission’s consideration by the middle of next year.

Also related to corporate governance, the Act confirmed the Commission’s author-
ity to adopt rules that facilitate shareholders’ ability to nominate director can-
didates. 29 The Commission had proposed such rules in May 2009, before the Act’s
enactment, and we approved final rules on August 25, 2010.3° Further, Section 972
of the Act requires the Commission to adopt rules requiring an issuer to disclose
in its annual proxy statement the reasons why it has chosen the same or different
people to serve as chairman of the board and chief executive officer. The Commis-
sion adopted Item 407(h) of Regulation S-K in December 2009, which requires this
information to be disclosed.

Asset-Backed Securities

Section 943 of the Dodd-Frank Act requires the Commission to adopt rules on the
use of representations and warranties in the market for asset-backed securities
(ABS). Also, Section 945 of the Act requires the Commission to issue rules requiring
an asset-backed issuer in a Securities Act registered transaction to perform a review
of the assets underlying the ABS, and disclose the nature of such review. Under the
Act, both sets of rules must be adopted by the Commission by January 14, 2011,
and we expect to propose rules in these areas within the next few weeks. We also
are working on rules prohibiting material conflicts of interest in certain
securitizations 31 and rules requiring the disclosure of information regarding the as-
sets backing each tranche or class of security. 32 We expect that these rules also will
be proposed by the end of the calendar year, and considered for adoption in early
2011.

Our efforts to advance the securitization reform envisioned by the Act are not lim-
ited to writing new rules. The Act also addresses risk retention (i.e., the require-

23 Section 956 requires the SEC to adopt these regulations or guidelines jointly with the Fed-
eral Reserve, Office of the Comptroller of the Currency, the FDIC, the Office of Thrift Super-
Xision, the National Credit Union Administration Board, and the Federal Housing Financing

gency.

24 See, Section 952 of the Dodd-Frank Act.

25 See, Section 953(a) of the Dodd-Frank Act.

26 See, Section 953(b) of the Dodd-Frank Act.

27 See, Section 955 of the Dodd-Frank Act.

28 See, Section 954 of the Dodd-Frank Act.

29 See, Section 971 of the Dodd-Frank Act.

30 See, Release No. 33-9136, Facilitating Shareholder Director Nominations (Aug. 25, 2010),
http:/ |www.sec.gov [ rules/final /2010/33-9136.pdf.

31 See, Section 27B of the Securities Act, as added by Section 621 of the Dodd-Frank Act.

32 See, Section 942(b) of the Dodd-Frank Act.
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ment that a securitizer retain an economic interest in a material portion of the cred-
it risk for any asset that it transfers, sells, or conveys to a third party) in connection
with securitization. The Act mandates two studies on risk retention: one to be con-
ducted by the Federal Reserve Board in coordination and consultation with the
Commission, among other agencies, which is due October 19, 2010. The other study
is to be conducted by the Chairman of the Financial Stability Oversight Council,
and it is due January 14, 2011.33 Accordingly, we are providing advice and assist-
ance to the Federal Reserve Board in connection with the first study. We are work-
ing with other regulators to jointly create the risk retention rules, including the ap-
propriate amount, form and duration of required risk retention, and the definition
of qualified residential mortgages. For example, to encourage discussion of these
issues, the staff in the Division of Corporation Finance communicated with Treasury
and other regulators shortly after the Act’s enactment, raised relevant questions
and provided preliminary staff thoughts on the risk retention provision. In light of
the Act’s April 15, 2011, deadline for prescribing rules in this area, we currently
ar:(ai planning for Commission consideration of proposed risk retention rules by year
end.

Municipal Securities

Section 979 of the Dodd-Frank Act requires the SEC to establish an Office of Mu-
nicipal Securities to administer the rules pertaining to broker-dealers, advisors, in-
vestors, and issuers of municipal securities. The new office will coordinate with the
Municipal Securities Rulemaking Board on rulemaking and enforcement actions. We
expect to create the new office by the end of October, transfer existing staff per-
forming these duties to that office, and begin recruiting for the new director, who
will report directly to the Chairman.

Section 975 of the Act also requires the registration of municipal advisors with
the Commission. This new registration requirement becomes effective on October 1,
2010. On that date, it becomes unlawful for any municipal advisor to provide advice
to a municipality unless registered with the Commission. As noted above, on Sep-
tember 1, the Commission adopted an interim final rule establishing a temporary
means for municipal advisors to satisfy the registration requirement. The SEC staff
is working on proposed final registration rules for the Commission’s consideration.

Studies and Reports

The Dodd-Frank Act requires the Commission to conduct a significant number of
studies and issue numerous reports, some on a periodic basis. As with our rule-
making efforts, we have prioritized these studies and reports and assigned teams
to address each of them. While I have already referenced some of the studies we
are conducting in conjunction with rule writing, I want to share with you our
progress on three studies that relate to topics about which the Committee specifi-
cally requested information.

Investment Adviser-Broker Dealer Standard of Care Study

Section 913 of the Dodd-Frank Act mandates that we study the effectiveness of
existing legal or regulatory standards of care for broker-dealers and investment ad-
visers for providing personalized investment advice and recommendations about se-
curities to retail customers. Under Section 913, we must produce a report on the
study to the Senate Committee on Banking, Housing, and Urban Affairs, and the
House of Representatives’ Committee on Financial Services. The report regarding
the study is due to the Committees in January 2011.

We are moving rapidly to meet the report’s January deadline. Six days after the
date of enactment of the Dodd-Frank Act, we published a request for public input,
comments, and data on issues related to the effectiveness of existing standards of
care for brokers-dealers and investment advisers, and whether there are gaps,
shortcomings, or overlaps in the current legal or regulatory standards. In response,
we received more than 3,000 individualized letters, including letters from investors,
financial professionals, industry groups, academia, and other regulators. Staff is re-
viewing the comments, and the views of these commenters will be reflected in the
report on our study.

We established a cross-divisional working group to implement the study. To help
further inform our study and consistent with our public outreach on these issues,
from August to October, the working group is meeting with as many interested par-
ties representing a variety of perspectives as possible. We also requested assistance

33 As a member of the Financial Stability Oversight Council, the Chairman of the SEC is ac-
tively participating in this study.
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from State regulators and FINRA with the aspects of the study involving their ef-
forts, such as examinations and enforcement.

At the completion of the study, the Act gives the SEC the authority to write rules,
including rules that could create a uniform standard of conduct for professionals
who provide personalized investment advice to retail customers. Under the Act, any
new standard can be “no less stringent” than the standard applicable to investment
advisers under sections 206(1) and (2) of the Investment Advisers Act of 1940. The
Commission’s ultimate rulemaking in this area will, of course, be informed by what
we learn from our study and from the comments we receive.

Internal Operations

A top challenge is continuing to strengthen the SEC’s organization itself—its
structure, daily operations, personnel, technological infrastructure, and resources—
to meet its statutory responsibilities and adapt to the ever changing realities of our
dynamic markets. To assist the SEC in assessing its operational efficiency, Section
967 of the Dodd-Frank Act directs the agency to engage the services of an inde-
pendent consultant to study a number of specific areas of SEC internal operations
and the SEC’s relationship with self-regulatory organizations (SROs).

To quickly implement this provision, we sought and received formal reprogram-
ming approval from our House and Senate Appropriations Subcommittees to fund
the study. On August 3, 2010, the SEC’s Office of Acquisitions issued a formal solici-
tation (a Request for Quotation, or RFQ) describing the work to be performed and
asking contractors to submit bids that describe their qualifications and discuss their
plans to carry out the work. Bids were required to be submitted by August 27. Once
a contract is awarded, the contractor will be given 150 days to conduct its study,
and to prepare recommendations to the SEC and to Congress. We have already
formed the working team of staff that will be made available to assist the consultant
as requested.

Financial Literacy

Section 917 requires the Commission to conduct a broad study regarding the fi-
nancial literacy of investors. The study will focus on, among other things, the cur-
rent level of financial literacy of individual investors and how to increase the trans-
parency of expenses and conflicts of interest in investment products such as mutual
funds. Additionally, we will be studying the most effective private and public efforts
to educate investors. I have asked the Commission’s Office of Investor Education
and Advocacy (OIEA), which is focused in this area, to take the lead on the study.
The staff is currently working on a project plan, including developing an organiza-
tional framework, an analysis of required resources, and a calendar of expected com-
pletion dates of various project milestones. I expect OIEA will complete the study
within the next 18 months, and we will be prepared to submit the required report
to Congress within the two-year period reflected in the statute.

Agency Growth and Infrastructure

New Offices

The Act requires the SEC to establish five new offices, four of which will report
directly to the Chairman. We are consulting with our appropriations committees re-
garding the reprogramming of funds needed to establish these new offices. I have
previously mentioned the new Office of Credit Ratings and Office of Municipal Secu-
rities in connection with rulemaking in these areas. The other three offices are:

Whistleblower Office. Section 924 requires us to establish a new Whistleblower Of-
fice. We already have posted a job announcement for the head of the new office, and
we expect the office to include a senior special counsel and at least four additional
employees. The office will be located within the Division of Enforcement and will
work closely with that division’s Office of Market Intelligence, which is dedicated
to the handling of tips, complaints, and referrals. The primary functions of the new
office will include: (1) performing intake, tracking, and record keeping of whistle-
blower tips; (2) overseeing the review process for eligible whistleblower claims and
presenting recommendations concerning whistleblower awards; and (3) commu-
nicating with the general public, the Commission, and reporting to Congress on the
whistleblower program. The first report to Congress on the whistleblower program
will be provided on October 30, 2010.

Staff in the Division of Enforcement, with assistance from other divisions and of-
fices, is actively working to draft implementing regulations for the whistleblower
program. Pending the issuance of these regulations (due no later than 270 days
after the date of enactment of the Act), the staff has been and will continue to be
able to receive whistleblower complaints. Also, information for potential whistle-
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blowers has been posted on our Web site.34 Already, since the passage of the Act,
we have seen a slight uptick in the number of tips and complaints received, and,
more importantly, an uptick in the quality of complaints.

Office of the Investor Advocate. Section 915 requires the SEC to establish an Office
of the Investor Advocate, headed by an Investor Advocate who reports directly to
the Chairman. The office will assist retail investors in resolving significant problems
they may have with the Commission or with SROs. The Investor Advocate also will
identify areas in which investors would benefit from changes in Commission regula-
tions or SRO rules; identify problems that investors have with financial service pro-
viders and investment products; and analyze the potential impact on investors of
proposed Commission regulations and SRO rules. The Investor Advocate must re-
port to Congress annually on its activities, including information on the steps the
Investor Advocate has taken to improve investor services and responsiveness of the
Commission and SROs to investor concerns; a summary of the most serious prob-
lems encountered by investors; and recommendations for administrative and legisla-
tive actions to resolve problems encountered by investors. The Investor Advocate
also must hire an Ombudsman, whose activities will be included in the Advocate’s
reports to Congress. The Commission must adopt regulations establishing proce-
dures for responding to all recommendations submitted to the Commission by the
Investor Advocate. We have developed a position description, and are actively re-
cruiting.

Office of Minority and Women Inclusion. Section 342 requires specified financial
agencies, including the SEC, to establish an Office of Minority and Women Inclusion
that is responsible for all matters of the agency relating to diversity in management,
employment, and business activities, other than enforcement of civil rights laws.
The director of this Office will report to the Chairman. The director will develop and
implement standards for: equal employment opportunity and the racial, ethnic, and
gender diversity of the workforce and senior management of the SEC; increased par-
ticipation of minority-owned and women-owned businesses in the programs and con-
tracts of the agency, including standards for coordinating technical assistance to
such businesses; and assessing the diversity policies and practices of entities regu-
lated by the SEC.

Additionally, the director will advise the Chairman on the impact of the policies
and regulations of the SEC on minority-owned and women-owned businesses. We
have solicited comments from our internal Diversity Council on the structure of this
new office, as well as several external groups. This is an area in which our request
for suggestions from the public has been helpful. We are drafting the director posi-
tion description, and plan to begin recruiting for this position very soon.

Hiring

As noted earlier, the Dodd-Frank Act not only requires the Commission to com-
plete a significant number of rulemakings, studies, and reports, it also expands the
role of the SEC in the regulation of OTC derivatives, private fund advisers, credit
rating agencies, and other areas of the financial industry. To enable us to carry out
these new responsibilities, we will need additional resources, and in particular, ad-
ditional staff.

We have been working to develop estimates of the resources that will be needed
to achieve the full implementation of Congress’ regulatory reform mandate. While
the dollar cost of full implementation will depend greatly on the effective date of
new rules, the timing of hiring, and other factors, we currently estimate that the
SEC will need to add approximately 800 new positions over time in order to carry
out the new or expanded responsibilities given to the agency by the legislation.

If Congress were to appropriate the funds to support this increase in the agency’s
workforce, then the SEC would need to be ready to act swiftly to recruit and hire
hundreds of additional personnel. To accomplish this, the SEC is enhancing our
human resources staff and streamlining our hiring process. Improvements include
simplifying the application process and maintaining a searchable database of appli-
cants, so that it is possible to interview for a vacancy as soon as it appears rather
than having to go through the lengthy posting process each time. Being able to bet-
ter tailor, target and speed recruiting will enhance the quality of the applicant pool
and help the agency more efficiently acquire the necessary talent to perform effec-
tively in an increasingly complex financial environment. The expanded streamlined
hiring authority included in the Dodd-Frank Act will help these efforts.

34 See, http:/ www.sec.gov | complaint.shtml.
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Technology

The SEC’s Office of Information Technology is currently collaborating with the
principal rule-writing divisions and offices to gather and develop the technology re-
quirements that will be necessary to implement the legislation and the associated
rulemaking. We currently anticipate technology investment will be required to im-
plement a variety of changes to our responsibilities included in the Dodd-Frank Act,
such as those relating to SRO rulemaking, regulation of security-based swap inter-
mediaries, disclosure filing requirements, regulation of security-based swap execu-
tion facilities and data repositories, advisor registration, equipment to enable im-
proved audits of market participants, end user equipment for additional staff ex-
pected to be hired, and changes to our filing and registration management and re-
porting systems.

Our “EDGAR” team, which operates our disclosure system for public company fil-
ings, will assist in the deployment of changes to the asset-backed securities disclo-
sure system in December 2010, and changes to existing forms, items, and exhibits
to improve disclosure. While many of the technology requirements remain under de-
velopment at this stage, the Office of Information Technology, under the leadership
of our new Chief Operating Officer, will remain closely engaged with our operating
divisions and offices and work to provide responsive solutions to enable implementa-
tion of the legislation.

Conclusion

The Dodd-Frank Act provides the SEC with important tools to better meet the
challenges of today’s financial marketplace. While implementation of the Act clearly
will require a major effort, this effort is already well underway at the SEC. While
we undoubtedly will encounter some bumps along the way, we are on track to meet
the goals, mandates and deadlines specified in the Act and to do so in a transparent
and inclusive manner. As we proceed with implementation, we look forward to con-
tinuing to work closely with Congress, our fellow regulators and members of the fi-
nancial and investing public. Thank you for inviting me here today to share with
you our progress on and plans for implementation. I look forward to answering your
questions.

PREPARED STATEMENT OF GARY GENSLER
CHAIRMAN, COMMODITY FUTURES TRADING COMMISSION

SEPTEMBER 30, 2010

Good morning Chairman Dodd, Ranking Member Shelby, and Members of the
Committee. I thank you for inviting me to today’s hearing on implementing the
Dodd-Frank Wall Street Reform and Consumer Protection Act. I am honored to ap-
pear at today’s hearing alongside fellow regulators with whom we are working so
closely to implement the Dodd-Frank Act. I also look forward to joining my fellow
panelists as members of the new Financial Stability Oversight Council (FSOC). I am
pleased to testify on behalf of the Commodity Futures Trading Commission (CFTC).
I also thank my fellow Commissioners for their hard work and commitment on im-
plementing the legislation.

Before I move into the testimony, I want to thank Chairman Dodd for his leader-
ship on the Banking Committee and in the Senate. On a personal note, I would like
to thank Chairman Dodd for his support over the last 13 years. I first worked with
Chairman Dodd in the late 1990s during my time in the Treasury Department. I
again worked closely with Chairman Dodd on the Sarbanes-Oxley Act. He actually
introduced the first bill in committee on that issue before Chairman Sarbanes did
so. I am honored and pleased to have had this most recent chance to once again
work with Chairman Dodd on what became the Dodd-Frank Wall Street Reform and
Consumer Protection Act.

Implementing the Dodd-Frank Act

The Dodd-Frank Act brings three critical reforms to the previously unregulated
swaps marketplace. These reforms lower interconnectedness and risk in the finan-
cial system while promoting transparency. First, the Act requires swap dealers to
come under comprehensive regulation. Second, the Act moves the bulk of the swaps
marketplace onto transparent trading facilities—either exchanges or swap execution
facilities (SEFs). Third, the Act requires clearing of standardized swaps by regulated
clearinghouses to lower risk in the marketplace.

The Dodd-Frank Act is very detailed, addressing all of the key policy issues re-
garding regulation of the swaps marketplace. To implement these regulations, the
Act requires the CFTC and Securities and Exchange Commission (SEC), working
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with our fellow regulators, to write rules generally within 360 days. That means
that we have 289 days left. At the CFTC, we have organized our effort around 30
teams who have been actively at work. We had our first meeting with the 30 team
leads the day before the President signed the law.

Two principles are guiding us throughout the rule-writing process. First is the
statute itself. We intend to comply fully with the statute’s provisions and Congres-
sional intent to lower risk and bring transparency to these markets.

Second, we are consulting heavily with both other regulators and the broader pub-
lic. We are working very closely with the SEC, the Federal Reserve, the Federal De-
posit Insurance Corporation, the Office of the Comptroller of the Currency and other
prudential regulators. Within 24 hours of the President signing the Dodd-Frank Act,
more than 20 of our rule-writing team leads were meeting at the SEC with their
counterparts. Our staff was having similar meetings the following week with staff
from the Federal Reserve.

Specifically, our rule-writing teams are working with the Federal Reserve in sev-
eral critical areas: swap dealer regulation, clearinghouse regulation and swap data
repositories, though we are consulting with them on a number of other areas as
well. With the SEC, we are working on the entire range of rule writing, including
those previously mentioned as well as trading requirements, real time reporting and
key definitions. To the best of our ability, we will be aligning our public meeting
schedule with the SEC. Tomorrow, the CFTC will hold a public meeting to consider
rules relating to (1) an interim final rule relating to the time frame for reporting
preenactment unexpired swaps to a swap data repository or to the Commission, (2)
proposed rules regarding financial resources of clearing organizations and (3) pro-
posed rules regarding governance of clearinghouses, designated contract markets
(DCMs) and SEFs.

Coordination with the SEC, the Federal Reserve and other regulators has been
strong both at the staff level and at the Chairman’s level. I have personally met
with leaders at each of my fellow regulators testifying here this morning, starting
the week the President signed the bill. In each circumstance, we have continued the
active dialogue, including both exchanging written materials as well as having addi-
tional meetings.

In addition to working with our American counterparts, we have reached out to
and are actively consulting with international regulators to harmonize our approach
to swaps oversight. I returned yesterday from Brussels where I met with senior Eu-
ropean regulators. In particular, our early discussions have focused on clearing re-
quirements, clearinghouses more generally and data repositories. Two weeks ago,
the European Commission released their detailed proposal to bring regulation to the
swaps marketplace. Based upon their release and the Dodd-Frank Act, I am con-
fident that we will bring strong and consistent regulation to the American and Eu-
ropean swaps markets. Each of our rule-writing teams will be referring to these new
proposals in Europe as we seek consistency in our regulatory approaches.

We also are soliciting broad public input into the rules. This began the day the
President signed the Dodd-Frank Act when we listed the 30 rule-writing teams and
set up mailboxes for the public to comment directly. We want to engage the public
as broadly as possible even before publishing proposed rules.

In some circumstances, we are organizing roundtables with the SEC to hear spe-
cifically on particular subjects. We have had three days of meetings to date, which
have been very beneficial. So far we have heard from investors, market participants,
end-users, academics, exchanges and clearinghouses on key topics including govern-
ance and conflicts of interest, real time reporting, swap data record keeping, and
SEFs. Based on how helpful these have been, we intend to have additional
roundtables in the next month or two.

Additionally, many individuals have asked for meetings with either our staff or
Commissioners to discuss swaps regulation. In the first seven weeks after the bill
was signed, we had more than 141 such meetings. We are now posting on our Web
site a list of all of the meetings CFTC staff or I have with outside organizations,
as well as the participants, issues discussed and all materials given to us.

We plan to actively publish proposed rules in the fall, using weekly public Com-
mission meetings for this purpose. Our first such meeting will be tomorrow at 9:30
am. Public meetings will allow us to propose rules in the open. With each proposed
rulemaking, we will solicit public comments for a period not less than 30 days. Since
a number of the rules we are publishing have Paperwork Reduction Act require-
ments and thus must stay open for public comment for at least 60 days, we have
to publish our proposed rulemakings quickly. This is as it generally takes us four
to 6 months to review all of the public comments on proposed rules and finalize
those rules. Though as with any such plan, some things may be delayed, our current
goal is to publish the vast majority of our proposed rules by the end of December.
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We already have published one final rulemaking regarding retail foreign exchange
transactions. Further, with the SEC, we have published an advanced notice of pro-
posed rulemaking seeking comments on the definitions of key terms in the Dodd-
Frank Act.

Regulating the Dealers

Now I will address just a few of the key areas where we will write rules regu-
lating the swaps marketplace. The first is regulating the dealers. Six of our rule
teams are focused specifically on this area. One team is working jointly with the
SEC on defining key terms, such as “swap dealer” and “major swap participant.”
Another team is working on registration requirements for dealers. We also have
teams working on business conduct standards, capital and margin requirements and
rules for segregating customer funds.

It is estimated that as many as 200 entities may register with the CFTC as swap
dealers. This includes:

e Approximately 80 global and regional banks currently known to offer swaps in
the U.S. Of the International Swaps and Derivatives Association’s (ISDA) 830
members, 209 are “Primary Members.” Under ISDA’s bylaws, a firm is only eli-
gible for primary member status if it deals in derivatives for purposes other
than “risk hedging or asset or liability management.” Though many of the deal-
ers in emerging markets may not seek to register in the U.S., it is likely that
most, if not all, of ISDA’s global and international members would;

e Approximately 60 affiliates of existing swap dealers, based upon the Dodd-
Frank Act’s Section 716 requirement that banks push out their swaps desks to
affiliates;

e Approximately 40 nonbank swap dealers currently offering commodity and
other swaps; and

e Approximately 20 potential new market makers that wish to become swap deal-
ers.

I would emphasize, however, that at this point these numbers are only prelimi-
nary estimates. The final numbers will, of course, depend upon the decisions of mar-
ket participants as well as the outcome of the rulemaking process.

In addition to regulating dealers, we also are tasked with regulating major swap
participants. The major swap participant category is comprised of entities that are
not swap dealers but whose participation in the swaps market is substantial enough
to significantly affect or present systemic risks to the economy or the financial sys-
tem as a whole.

Transparent Trading Requirement

In addition to regulating swap dealers, the Dodd-Frank Act brings transparency
to the swaps marketplace by requiring standardized swaps to trade on exchanges
or SEFs. A SEF is “a trading system or platform in which multiple participants
have the ability to execute or trade swaps by accepting bids and offers made by mul-
tiple participants.” We have five teams focused on writing rules related to trading.
It is anticipated that as many as 30 new entities will register as SEFs or DCMs.
That is in addition to the 16 futures exchanges that we already regulate.

Congress also mandated that if a swap both is clearable and it is “made available
for trading” on a SEF or an exchange, then there is a mandate that it be traded
on such a facility. Congress also has been very specific that market participants and
end-users will benefit from real time reporting and that such posttrade trans-
parency must be achieved “as soon as technologically practicable” after a swap is
executed. Further, the statute says that one of the goals of SEFs is “to promote
pretrade transparency in the swaps market,” though it appropriately authorizes the
CFTC to write rules to facilitate block trades.

Centralized Clearing

The Dodd-Frank Act requires that standardized derivatives be cleared through
central clearinghouses. At the CFTC, we have six teams focused on rules related to
clearing, including determining which contracts will be subject to the mandatory
clearing requirement. Though we do not yet know the total number of contracts that
will be submitted for clearing, and the Commission may be able to group many by
class, the largest swaps clearinghouse currently clears nearly one million unique
contracts. It is anticipated that the number of registered derivatives clearing organi-
zations will increase from 14 to around 20 as a result of the Dodd-Frank Act.

Furthermore, for the first time, some derivatives clearinghouses may be des-
ignated systemically important by the FSOC. For those clearinghouses, there will
be enhanced rules for financial resources, risk management and other prudential
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standards. In this regard, we are consulting very closely with the Federal Reserve
and international regulators. We recognize the need for very robust risk manage-
ment standards, particularly as more swaps are moved into central clearinghouses.

Data

Moreover, the Dodd-Frank Act for the first time sets up a new registration cat-
egory called swap data repositories (SDRs). The bill requires registrants—including
swap dealers, major swap participants, SEFs and DCMs—to have robust record
keeping and reporting, including an audit trail, for swaps, and to report each swap
to an SDR or to the regulators.

We anticipate rules in this area to require SDRs to perform their core function
of collecting and maintaining swaps data and making it directly and electronically
available to regulators. We also anticipate rules governing how data must be main-
tained by registrants and sent to the data repositories.

Position Limits

In January, the CFTC proposed rules to restore position limits in the four major
energy futures contracts. Position limits have long been relied upon in futures mar-
ket regulation to address the effects of excessive speculation and position concentra-
tion. Fixed limits that had been in effect for energy contracts were removed in 2001.
Under the Dodd-Frank Act, the CFTC now is required to publish rules setting ag-
gregate position limits on exempt and agricultural commodities across markets, in-
cluding futures, swaps that perform significant price discovery functions and linked
contracts on foreign boards of trade that operate in the U.S. As a result, the CFTC
has withdrawn its January proposed rule and will build off that proposal and com-
ments that were received as we write a new rule that satisfies the Dodd-Frank Act’s
mandate.

The Commission currently administers position limits on nine exchange-listed ag-
ricultural futures contracts. Under the Dodd-Frank Act, the CFTC is required to set
position limits on more than 30 commodities. In general, the Act requires that rules
establishing position limits be completed within 180 days from the date of enact-
ment for energy and metals and within 270 days for agricultural contracts.

Foreign Boards of Trade

The Dodd-Frank Act empowers the CFTC to require that a foreign board of trade
(FBOT) offering direct access to U.S. persons register with the Commission. This re-
quirement replaces the agency’s no-action regime, under which FBOTs were per-
mitted to offer access to U.S. investors upon meeting certain conditions.

Conclusion

The next year of rule writing will test the very talented staff of the CFTC. Our
staff has significant expertise regulating the on-exchange derivatives markets that
will translate well into regulating the over-the-counter swaps markets. Still, we
need significant new resources.

The President’s budget called for $261 million for the CFTC for fiscal year 2011,
which is a substantial boost in funding. The House Appropriations Subcommittee
with jurisdiction over the CFTC matched the President’s request. The Senate Appro-

riations Subcommittee with jurisdiction over the CFTC boosted that amount to
5286 million. Though we have the resources to write the rules required by Dodd-
Frank, we will need more staff to implement and enforce them in the years to come.

The CFTC faces challenges in the months ahead, but we are prepared and geared
up to meet those challenges. We look forward to continuing our excellent collabora-
tion with other regulators to implement the Dodd-Frank Act. Thank you, and I
would be happy to take questions.

PREPARED STATEMENT OF JOHN WALSH

AcCTING COMPTROLLER OF THE CURRENCY, OFFICE OF THE COMPTROLLER OF THE
CURRENCY

SEPTEMBER 30, 2010

Statement Required by 12 U.S.C. §250: The views expressed herein are those of the
Office of the Comptroller of the Currency and do not necessarily represent the views
of the President.

Chairman Dodd, Senator Shelby, and Members of the Committee, I appreciate the
opportunity to describe the initiatives the Office of the Comptroller of the Currency
(OCC) has undertaken to implement the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (Dodd-Frank Act). The Committee’s letter of invitation asked
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the OCC to address several key topics: (1) the OCC’s priorities in implementing the
Dodd-Frank Act and the progress we have made; (2) the OCC’s plans for integrating
the staff and functions of the Office of Thrift Supervision (OTS) into the OCC; (3)
the OCC’s plans for identifying employees for transfer to the Bureau of Consumer
Financial Protection (CFPB); and (4) our views about how Basel III will further the
objectives of the Dodd-Frank Act. My testimony addresses each of these areas in
turn. We also offer some additional thoughts for the Committee’s consideration on
a few aspects of the legislation that present particular implementation challenges.

Rulemaking and Policy Initiatives

The Dodd-Frank Act directs the OCC to draft rules, some jointly with other agen-
cies and others on a coordinated basis, on a broad range of topics, including: regu-
latory capital; permissible proprietary trading, hedge fund, and private equity fund
investments (the so-called “Volcker rule”); derivatives margin requirements; execu-
tive compensation; and real estate appraisals, among others. The OCC will need to
revise some regulations to address statutory changes. Moreover, our new role as pri-
mary supervisor for Federal savings associations will require us to review and re-
publish rules issued by the OTS. For each of these rulemaking obligations, we have
established an interdisciplinary team of agency experts dedicated to lead the OCC’s
efflorts and to work with interagency teams, where appropriate, to develop the new
rules.

The legislation also requires other financial regulatory agencies to consult with
primary supervisors as those other agencies draft studies or develop regulations or
standards, since there may be implications for the safety and soundness of deposi-
tory institutions. Accordingly, we have designated OCC experts to advise the other
financial regulatory agencies about the potential impact on the institutions we su-
pervise and their customers.

Taken together, these responsibilities constitute an implementation challenge of
unprecedented scale. A large number of staff professionals will be assigned to work
on the financial regulatory reform provisions of the Dodd-Frank Act, and we have
established a senior management oversight group within the OCC to direct and co-
ordinate our effort.

Among our efforts, the OCC is supporting the organization of the Financial Sta-
bility Oversight Council (FSOC), which is chaired by the Secretary of the Treasury
and includes as members, among others, the heads of the Federal banking agencies,
including the Comptroller of the Currency; the Director of the CFPB; the Chairs of
the Securities and Exchange Commission (SEC) and Commodities Future Trading
Commission (CFTC); and the Director of the Federal Housing Finance Agency
(FHFA). The FSOC’s mission is to identify risks to financial stability that could
arise from the activities, material financial distress, or failure of large, inter-
connected financial companies; to recommend standards for implementation by the
agencies in specified areas; to promote market discipline; and to respond to emerg-
ing threats to the stability of the U.S. financial system.

In addition, a number of implementation projects are already underway. In Au-
gust, we sought comment through an Advance Notice of Proposed Rulemaking
(ANPR) on the implementation of section 939A of the Dodd-Frank Act. This section
directs the Federal agencies to review regulations that require an assessment of the
creditworthiness of a security or money market instrument, and remove any ref-
erences or requirements involving credit ratings and substitute an alternative
standard of creditworthiness. Apart from capital rules, the OCC’s regulations use
credit ratings in several different ways, most significantly in setting the criteria for
determining which “investment securities” national banks may acquire as permis-
sible investments. Through the ANPR, the OCC sought comment on the implemen-
tation of section 939A with respect to these regulations and others governing securi-
ties offerings and international activities where credit ratings are referenced. The
ANPR also set forth considerations underlying the reliance on credit ratings and re-
quested comments on potential alternatives to the use of credit ratings.

Separately, we also joined in an interagency ANPR to assess the impact of section
939A on the banking agencies’ regulatory capital rules, which currently reference
credit ratings in four general areas: (1) the assignment of risk weights to
securitization exposures; (2) the assignment of risk weights to claims on, or guaran-
teed by, qualifying securities firms; (3) the assignment of certain regulatory capital
add-ons for trading assets held by banks with large trading portfolios; and (4) the
determination of the eligibility of certain guarantors and collateral for purposes of
the credit risk mitigation framework under the advanced approaches rules.

One active interagency project involves standards for uncleared swaps. Sections
731 and 764 of the Dodd-Frank Act require the banking agencies, the Farm Credit
Administration, and the FHFA to promulgate margin requirements for uncleared
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swap transactions by swap dealers and major swap participants subject to the agen-
cies’ jurisdiction. The agencies are engaged in discussions to establish the design of
the margin requirements and margin levels, in light of the risk standards for such
rules established by the Dodd-Frank Act.

On another front, an interagency group consisting of the Federal banking agen-
cies, the SEC, Housing and Urban Development (HUD), and the FHFA, has begun
to discuss the design of several rulemakings mandated by section 941 risk-retention
requirements. Section 941 generally mandates that the agencies publish rules re-
quiring securitizers (and in some cases, originators of securitized assets) to retain
at least 5 percent of the credit risk of the loans they package and sell through
securitizations. Lower risk retention levels may be allowed for specific loans, par-
ticularly mortgages, if they are underwritten according to prudential standards to
be set by the agencies through the rulemaking process.

The OCC has also begun work on the provisions in section 956 which require the
Federal agencies jointly to prescribe regulations or guidelines requiring the disclo-
sure of certain incentive-based compensation arrangements and prohibiting com-
pensation arrangements that encourage inappropriate risk-taking by financial insti-
tutions.

In addition, an interagency working group consisting of the FSOC’s member agen-
cies has begun providing input to the FSOC as it initiates its study of proprietary
trading and hedge fund and private equity fund investments with a view to making
recommendations to the banking agencies and the SEC when they promulgate regu-
lations for the implementation of section 619.

As we begin to implement the Dodd-Frank Act, we also have identified some nota-
ble implementation challenges that may be of interest to the Committee. These in-
clude the practical effects of prohibiting the use of credit ratings in regulations
under section 939A. Ambiguities in section 171, relating to baselines for existing
and future leverage and risk-based capital requirements, also raise a number of
issues that pose implementation challenges and, as in the case of section 939A,
could pose significant burdens on smaller banking institutions. There also appears
to be an inconsistency in the duties assigned to the banking agencies and the CFPB
with regard to fair lending that creates confusion in responsibilities. These issues
are more fully discussed in Attachment A to this testimony.

Transfers of Agency Functions

The Dodd-Frank Act transfers from OTS to the OCC supervisory responsibilities
for Federal savings associations, as well as rulemaking authority relating to all sav-
ings associations. Under the statute, all OTS employees will be transferred to either
the OCC or the Federal Deposit Insurance Corporation (FDIC) no later than 90 days
after the “transfer date,” which is 1 year after enactment unless extended for an
additional 6 months by the Secretary of the Treasury. The allocation is to be based
generally on the proportion of Federal versus State savings associations regulated
by the OTS.

The Dodd-Frank Act also establishes the CFPB as an independent bureau in the
Federal Reserve System. Certain existing authorities of the banking agencies, HUD,
and the FTC for consumer protection regulations are to be transferred to the CFPB,
along with responsibility for overseeing compliance with a number of listed con-
sumer protection standards applicable to depository institutions with assets of more
than $10 billion. Employees from the banking agencies, HUD, and the FTC will be
transferred to the CFPB as part of this process.

Thus, the OCC is uniquely challenged with respect to transfers of functions under
the Dodd-Frank Act because we are both absorbing significant new functions and
a significant number of new staff as a result of the integration of the OTS into the
OCC, while at the same time transferring functions and some associated personnel
in connection with the organization of the CFPB.

Integration of Specified OTS Functions Into the OCC

Although the legislation preserves the thrift charter and the Home Owners’ Loan
Act, the OTS is abolished 90 days after the transfer date. The OCC recognizes its
important responsibilities under the Dodd-Frank Act to ensure the orderly and ef-
fective transfer of functions and personnel from the OTS to the OCC and to assure
efficient and effective supervision and regulation of Federal thrifts, and we have al-
ready taken a number of steps to begin this process. To centralize efforts in this
area, the OCC established a transition team and appointed a senior agency official
to coordinate and supervise the implementation of all issues involving the integra-
tion of OTS functions and responsibilities. Transition team members have begun
working with their counterparts at other agencies to identify and address mutual
concerns and issues for resolution. While it is early in that process, and many de-
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tails are yet to be determined, I can provide some details regarding our planning
for the transfer of personnel and supervisory functions, as well as the transfer of
funds, property, and systems.

Transfer of Personnel and Supervisory Functions. The Dodd-Frank Act provides
that the OCC will become the appropriate Federal banking agency for Federal sav-
ings associations, and the FDIC will assume that role for State savings associations.
All OTS employees are to be transferred to the OCC or FDIC no later than 90 days
after the transfer date. The Director of the OTS, the Comptroller of the Currency,
and the Chairperson of the FDIC will jointly determine the number of OTS employ-
ees needed to perform the functions transferred and identify employees for transfer
to the OCC or FDIC. While the final number of OTS employees who will transfer
to the OCC has not yet been determined, the preponderance of OTS-supervised in-
stitutions are Federal savings associations that will be supervised by the OCC and,
thus, under the personnel transfer provisions in the Dodd-Frank Act, a correspond-
ingly large portion of OTS employees would be transferred to the OCC. We believe
that the orderly transfer of these individuals from the OTS to the OCC is essential
to the success of integrating the supervision of federally chartered savings associa-
tions into the OCC. We also recognize that these staff members have critical knowl-
edge and insight into the unique mission and resulting supervisory challenges asso-
ciated with the thrift industry. The OCC is working with the OTS to plan and en-
sure an orderly transfer of authority and responsibilities to ensure the effective su-
pervision of both national banks and Federal thrifts.

To ensure the success of this transition, we are guided by a basic principle that
informs the legislation, that there will be no gaps in supervision as we expand our
supervisory framework to include Federal thrifts. Our goal is a rigorous, consistent,
and balanced supervisory approach for all of the institutions that we will supervise.

The 1,300 nationally chartered community banks that we currently supervise use
a variety of business models, including a significant number of institutions that look
very similar to thrifts with a preponderance of long-term assets. We also supervise
other types of specialized institutions, including credit card banks and trust banks.
Because of this diversity of experience, our examiners understand the importance
of evaluating the condition and future prospects of each institution based on its
unique characteristics and performance, as well as its local market conditions.

We also recognize the importance of communicating regularly with the industry
throughout this process. Among other things, the OCC is developing an outreach
program for thrift executives to provide information and perspective on the OCC’s
approach to supervision and regulation. This one-day program will be held at var-
ious locations throughout the country and will be cohosted by an OCC District Dep-
uty Comptroller and an OTS Regional Director. During these sessions, our senior
examiners will explain how we examine banks, including the development of indi-
vidually tailored supervisory strategies based on the unique risks facing each insti-
tution. The program also will describe the functions of our district counsel and dis-
trict licensing activities. We expect these events to take place in the first and second
quarters of 2011.

In addition to the thrift-focused programs, OCC bank supervision managers have
begun participating in industry events that provide interaction with thrift execu-
tives in group settings as well as individual conversations to expand the industry’s
awareness of the OCC, its policies, procedures, and supervision philosophy. I also
sent a personal letter to the chief executive officers of all Federal savings associa-
tions to begin the process of communication that will be so important to the transi-
tion.

As part of our transition effort, our human resources specialists are also working
closely with their OTS counterparts to review employee positions, duties, and re-
sponsibilities to ensure proper alignment of transferring OTS staff in the combined
organization. Consistent with the legislation, this process will ensure that OTS em-
ployees are treated equitably with regard to status and tenure, and that pay and
other benefits will be protected.

We are undertaking a business line approach in these early stages. Each of our
business units is coordinating with its counterparts at the OTS to review positions,
responsibilities, and business processes to determine the best means of integrating
staff and their functions into the OCC. We have found this interaction at a business
line level promising in establishing relationships and identifying issues of mutual
concern. To the extent practicable, transferred employees will be placed in OCC po-
sitions with functions and duties similar to those they had prior to their transfer.
In some instances, we already have jointly identified opportunities to detail OTS
staff to assist with our current responsibilities.

Our general intent is to integrate transferred employees into the OCC’s organiza-
tional structure and pay plan as soon as possible and to maintain existing OCC
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human resources policies. At the same time, we will work closely with our OTS
counterparts to review and analyze personnel policies and practices and to identify
and resolve any significant differences.

The transition team also is reviewing and comparing employee benefits and any
related contracts, including those under the Financial Institutions Retirement Fund
(FIRF), which covers some OTS employees, and other supplemental retirement ben-
efits. The OCC is reviewing the FIRF plan to determine what actions need to be
taken to ensure that it is in a position to meet obligations to employees and retirees
under that program. As reported in the OTS Annual Report for fiscal year 2009, the
estimated OTS FIRF pension shortfall as of July 1, 2009, was $80.7 million.

One area that we have identified as critical to the combined success of the OCC
and the OTS is the role of training, even at this early stage in the integration proc-
ess. As a result, we have begun to review each agency’s training and certification
programs to ensure that existing and transferred employees have the training and
skills necessary to supervise both national banks and Federal savings associations.
This review will identify areas where OCC and OTS training programs overlap, as
well as gaps that need to be addressed. While the legislation does not require addi-
tional certification for transferred OTS employees to continue supervising the types
of institutions that they supervised prior to the transfer, additional training may
be required before transferred employees can supervise national banks. As a first
step in integrating our examination workforce, we are developing plans to enroll re-
cent OTS hires in OCC national bank examiner training courses.

Effective communication is key to managing organizational change as large as
this and, as we work through these details over the next 10 months, I recognize the
importance of keeping employees fully informed. Our communications staff and
bank supervision leadership team are working closely with OTS managers to keep
employees informed throughout this transition, to demonstrate that the OCC recog-
nizes the importance and value of OTS employee experience, to communicate expec-
tations clearly, and to ensure that OTS employees are aware of the value provided
by the OCC’s professional work environment and comprehensive benefits and com-
pensation package. While we are still working on answers to many employee ques-
tions, establishing regular communication helps to ensure that employees remain fo-
cused on their mission while having access to information they need to make in-
formed decisions about their careers.

As OTS employees look toward this transition, I am confident they will find the
OCC a supportive and rewarding place to continue their careers. We are proud that
responses from our own employees documented by the Office of Personnel Manage-
ment’s Employee Viewpoint Survey placed the OCC in the top five places to work
among more than 220 Federal agency subcomponents. As our staff expands to in-
clude former OTS employees, we will continue our commitment to providing a com-
petitive, comprehensive package of compensation and benefits that meets our em-
ployees’ needs and allows us to retain and attract the talent and experience nec-
essary to perform our important and expanded mission.

Transfer of Funds, Property, and Systems. The OCC’s Chief Financial Officer is
working closely with his counterparts to review the financial position, statements,
and existing obligations of the OTS to ensure that the OCC will have the financial
resources necessary to support the supervision of the Federal savings associations
and meet the obligations the OCC must assume in the transfer, particularly relating
to the unfunded OTS liabilities of the FIRF noted previously. This review includes
determining any changes that may be needed to the assessment structure to provide
for combined supervision in the future. As this review progresses, the OCC is com-
mitted to working closely with the OTS and the FDIC to keep supervised financial
institutions fully informed.

Also, as we review the financial considerations associated with integrating the
OTS into the OCC, we are working closely with the OTS to review the status of
leased office space supporting the mission of thrift supervision, including the leasing
decisions required over the next 2 years. This review includes an assessment of
space needs to support thrift supervision staff throughout the country, as well as
the continuing space requirements for more than 3,000 current OCC employees.

Another important issue relating to the transfer of OTS functions to the OCC in-
volves the transfer and integration of information technology systems and assets.
The OCC’s Chief Information Officer is working closely with his OTS counterpart
to develop a comprehensive inventory of assets and systems, to compare OCC and
OTS systems, and to determine the most effective method of integrating these assets
and systems. In developing this transition plan, the OCC is sensitive to the impact
that systems change can have on the employees, as well as the industry, and will
take care to minimize any potential disruption.



88

While today’s testimony provides a high-level view of the processes the OCC has
begun to ensure the effective transfer of staff and functions from the OTS to the
OCC, the OCC also is working with the OTS, FDIC, and Federal Reserve Board to
develop the report to Congress that is due in January 2011. This report will provide
additional details of the initiatives taken to implement the Dodd-Frank Act.

Transfers of Specified Functions to the CFPB

The Dodd-Frank Act transfers to the CFPB authorities of specified agencies to
issue rules, orders, and guidelines under certain Federal consumer financial laws,
plus the authority of the Federal banking agencies to supervise and examine in-
sured depository institutions of over $10 billion in asset size for compliance with
enumerated Federal consumer financial laws.

In addition, the legislation provides for the transfer of personnel to the CFPB for
two purposes. First, each transferor agency, including the OCC, must jointly deter-
mine with the CFPB the number of employees necessary to support the rulemaking
and supervision examination functions transferred to the CFPB. Second, the CFPB
and each of the agencies must jointly determine the number of employees necessary
to perform certain additional functions that are authorized to the CFPB, but that
also continue to be performed by the agencies. These functions include, for example,
research, financial literacy, and responses to consumer complaints.

We are working with the Treasury staff that are organizing the CFPB until a Di-
rector is appointed to set up a process to identify personnel that could be trans-
ferred. This involves identifying those OCC employees who have both the skills
needed by the CFPB and are interested in transferring to the CFPB. To facilitate
this, we have solicited expressions of interest from employees who may be interested
in moving to the CFPB.

To further the understanding of our current operations, we also have provided ex-
tensive materials to Treasury staff, including organizational charts describing our
consumer protection functions, details about the national banks with more than $10
billion in assets that the CFPB will assume responsibility to examine, position de-
scriptions, and FTE requirements for supervision. In addition, we have provided ex-
tensive information about the complaint processing function performed by the OCC’s
Customer Assistance Group, including key operating statistics. As the CFPB’s orga-
nizational activities accelerate, we are prepared to work with appropriate Treasury
staff that is working on the CFPB start-up to follow-through on all these areas.

Relationship Between the Dodd-Frank Act and Basel III

The recent initiatives of the Basel Committee on Banking Supervision (Basel
Committee), including establishing additional prudential standards for large, inter-
nationally active banks and setting contingent capital requirements, are focused on
many of the same issues and concerns that the Dodd-Frank Act sought to address.

In response to the financial crisis, the Basel Committee initiated a comprehensive
reform package designed to strengthen global capital and liquidity requirements and
promote a more resilient banking sector. These reforms, often referred to as “Basel
II1,” seek to improve the ability of banks to absorb the shocks of economic stress,
thereby strengthening the financial system and reducing risks to the real economy.
As described in more detail below, the OCC believes that implementation of the
Basel III rules by the Federal banking agencies will serve to advance the objectives
of the Dodd-Frank Act, and certain other Basel-initiated measures may also satisfy
particular requirements of Dodd-Frank.

Current Basel III Proposal

The Basel Committee published two consultative papers in December 2009, seek-
ing comment on a series of substantive changes to the standards governing inter-
nationally active banks. These changes involved the tightening of the definition of
what counts as regulatory capital by placing greater reliance on higher quality cap-
ital instruments, expanding the types of risk captured within the capital framework,
establishing more conservative minimum capital ratio and buffer requirements, pro-
viding a more balanced consideration of macroprudential and systemic risks in bank
supervision practices and capital rules, and establishing for the first time an inter-
national leverage ratio requirement and global minimum liquidity standards. As a
complement to the consultation process, the Basel Committee also initiated a quan-
f)itail;{ive impact study to better assess the impact of these proposals on individual

anks.

On July 26, 2010, the Group of Governors and Heads of Supervision (GHOS), the
oversight body of the Basel Committee, reached broad agreement on the overall de-
sign of the capital and liquidity reform package. On September 12, 2010, the GHOS
and the Basel Committee announced an agreement on the remaining major ele-
ments of the Basel III revisions—the calibration of the new, higher capital ratios
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that banks will be expected to maintain and phase-in arrangements of the revised
framework. A more detailed description of the enhancements introduced by the
Basel III rules is provided in Attachment B to this document.

The establishment of higher minimum ratios significantly strengthens existing
capital requirements by requiring more capital per dollar of measured exposure.
This change alone will materially enhance the resiliency of the banking sector and
broader financial system to economic shocks. The September GHOS agreement also
sets forth harmonized implementation and transition arrangements for national au-
thorities, with implementation of the new requirements beginning January 1, 2013,
with all aspects of the revisions fully phased-in by 2019. This transition period is
intended to give institutions the opportunity to implement the new prudential
standards over time, and thus alleviate the potential for associated short-term pres-
sures on the cost and availability of credit to households and businesses.

The Dodd-Frank Act and Basel II1

The provisions of the Dodd-Frank Act relating to capital and liquidity share the
broad objectives and address many of the same issues as the Basel III enhance-
ments noted above. Since the Basel III enhancements can take effect in the U.S.
only through formal rulemaking by the banking agencies, the steps the OCC and
other agencies are taking to implement Dodd-Frank may present an opportunity to
integrate the Basel III agreement with the heightened standards required by Dodd-
Frank in various areas.

Enhancing the Level, Quality, and Stringency of Capital Requirements. Basel II1
and the Dodd-Frank Act both seek to establish conservative, stringent capital stand-
ards, especially for large financial institutions. In addition, Basel III and the Dodd-
Frank Act enhance the quality and consistency of regulatory capital, limiting the
ability of trust-preferred securities and other similar instruments to qualify as Tier
1 capital. More generally, Basel III raises the level, quality, consistency, and trans-
parency of capital instruments. Significantly, the Basel Committee has focused con-
siderable attention on common equity, which is superior to other capital instru-
ments in its ability to absorb losses, and articulated a more conservative basis for
what qualifies as regulatory capital. Basel III also revises regulatory requirements
to ensure that all material risks confronting financial companies—especially the
risks held in trading portfolios and the risks posed by complex structured finance
transactions, including certain securitization positions—are appropriately reflected
in regulatory capital requirements. Finally, Basel III establishes materially higher
minimum ratio requirements for internationally active banks.

Macroprudential and Systemic Risk Considerations. Both Basel III and the Dodd-
Frank Act focus increased attention on macroprudential and systemic risk consider-
ations in bank supervision practices and capital rules, including efforts to address
excessive interconnectedness of financial sector exposures and the establishment of
improved incentives for the use of central clearing houses for OTC derivatives. The
Dodd-Frank Act also establishes more formal mechanisms and requirements to iden-
tify risks to the financial stability of the U.S. through the establishment of the
FSOC and compels action to prevent or mitigate such risks, especially as they relate
to large, interconnected financial institutions.

Mitigating Procyclicality of Regulatory Requirements. Both Basel III and the
Dodd-Frank Act focus on cyclicality concerns and the potential benefits of contingent
capital instruments. Basel III seeks to mitigate procyclicality in the regulatory cap-
ital regime through the development of countercyclical buffers and the study of the
potential uses and design of contingent capital instruments. Similarly, the Dodd-
Frank Act requires the Federal banking agencies to make capital standards counter-
cyclical and provides the agencies discretion to require large interconnected finan-
cial institutions to maintain a minimum amount of contingent capital that is con-
vertible to equity in times of financial stress.

Leverage Ratio Requirements. Basel III and the Dodd-Frank Act advance similar
objectives in seeking to limit excessive leverage in the banking system. Basel III es-
tablishes for the first time an international leverage ratio requirement that seeks
to discourage excessive leverage in the banking system. The U.S. currently limits
leverage based only on a bank’s on-balance sheet assets. However, the Basel III le-
verage ratio also accounts for certain off-balance sheet exposures that could con-
tribute to the build-up of leverage. Along the same lines, the Dodd-Frank Act man-
dates that large, interconnected financial institutions be subject to more stringent
Frudential standards and requirements, including standards relating to leverage
imits.

Liquidity Requirements. Both the Dodd-Frank Act and Basel III call for the estab-
lishment of minimum liquidity standards to promote bank resilience to stressed
funding conditions, such as those experienced during the recent financial crisis. In
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this regard, Basel III addresses both short-term resilience and long-term structural
liquidity mismatches. Basel standards are consistent with the Dodd-Frank Act,
which mandates that large, interconnected financial institutions be subject to more
stringent prudential standards and requirements relating to liquidity.

Next Steps

While the key elements of the Basel III framework have been set forth, much
work will be needed to implement those enhancements plus the related elements of
the Dodd-Frank Act. For example, over the remaining months of 2010, the inter-
national agreements need to be more fully articulated as a concrete set of standards.
This will be followed in the U.S. by a formal rulemaking process that will take into
account, through public notice and comment, the views of all interested parties. In
addition, there are also many details in terms of the interaction between the Dodd-
Frank Act and Basel III provisions that need to be sorted out.

The OCC fully supports the Basel III reforms to capital and liquidity standards.
The agreements represent a significant step forward in reducing the likelihood and
severity of financial crises, and lay the foundation for a more stable banking system
that is both less prone to excessive risk-taking and better able to absorb losses. We
think the framework strikes an appropriate balance between introducing more strin-
gent requirements for banks, while allowing the banking system to continue to per-
form its essential function of providing credit to creditworthy households and busi-
nesses. Furthermore, the extended transition period minimizes any short-term dis-
ruptions in financial services during a period of fragile economic conditions.

Conclusion

The OCC appreciates the opportunity to testify on the initiatives we have taken
to date to implement the provisions of the Dodd-Frank Act. We also would be
pleased to provide additional information as the Committee continues to review
Dodd-Frank Act implementation.
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Attachment A- Particular Im entation Issues That May
Warrant Clarifving Amendments

Section 9394 - Review of Reliance on Credit Ratings

Section 9394 of the Dodd-Frank Act requires each federal agency to review “(1)
any regulation issued by such agency that requires the use of an assessment of the credit-
worthiness of a security or money market i t; and (2) any references to or
requirements in such regulations regarding credit ratings.” Each federal agency must
then “modify any such regulations identified by the review .. . to remove any reference
1o or requirement of reliance on credit ratings and to substitute in such regulations such
standard of credit-worthiness as each respective agency shall determine as appropriate for
such regulations.” In developing substitute standards of credit-worthiness, an agency
“shall seek to establish, to the extent feasible, uniform standards of credit-worthiness™ for
use by the agency, taking into account the entities it regulates that would be subject to
such standards.

The federal banking agencies are considering a wide range of approaches for
developing alternative credit-worthiness standards. Any alternative must appropriately
measure credit risk, should provide for timely and accurate updates as the quality of a
particular asset deteriorates or improves, and must be transparent and replicable so that
banks of varying size and complexity. as well as supervisors, can arrive at the same
assessment for similar assets. However, various approaches present certain advantages
and disadvantages. For example, developing broad exposure categories based on
objective criteria established by regulators, similar to the current approach of the
agencies’ general risk-based capital rules, could be relatively easy to implement, but any
such standard likely would be both over- and under-inclusive because it would lack risk
sensitivity. More risk-sensitive approaches could include developing broad qualitative
and quantitative credit-worthiness standards that banking organizations could use, subject
to supervisory oversight, to measure the credit risk associated with various exposures.
However, a more refined differentiation of credit risk may be achievable only at the
expense of greater implementation burden, and if the alternative is not reasonably simple
to implement, it may be an undue burden, especially for smaller banking institutions.

The federal banking agencies” risk-based capital rules currently reference NRSRO
credit ratings in four general areas: (1) the assignment of risk weights 1o securitization
exposures; (2) the assignment of risk weights to claims on, or guaranteed by, qualifying
securities firms: (3) the assignment of certain regulatory capital add-ons for trading assets
held by banks with large trading portfolios; and (4) the determination of the eligibility of
certain guarantors and collateral for purposes of the credit risk mitigation framework
under the advanced approaches rules. For example, in the case of asset-backed securities,
a security rated AAA will receive a risk weight of 20 percent, whereas a security rated
BB will receive a risk weight of 200 percent.

In addition to the OCC’s capital rules, regulations regarding permissible
investment securities, securities offerings, and international activities each reference or
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rely upon NRSRO credit ratings. For example, to be bank permissible, an investment
security must not be “predominantly speculative in nature.” The OCC rules provide that
an obligation is not predominantly speculative in nature if it is rated investment grade or,
if unrated, is the credit equivalent of investment grade. The term “investment grade,” in
tum, is defined as a security rated in one of the four highest rating categories by two or
more NRSROs (or one NRSRO if the security has been rated by only one NRSRO). In
addition, under current OCC rules, a security that is offered and sold pursuant to SEC
rule 144A is deemed marketable if it is rated investment grade or the credit equivalent of
investment grade.

OCC regulations also require disclosures related to national bank-issued securities
that include references to investment grade ratings. For example, the regulations
establish an optional abbreviated registration system for debt securities that meet certain
criteria, including a requirement that the security receive an investment grade rating.

Finally, pursuant to section 4(g) of the International Banking Act (IBA), foreign
banks with federal branches or agencies must establish and maintain a capital
equivalency deposit (CED) with a member bank located in the state where the federal
branch or agency is located. The IBA authorizes the OCC to prescribe regulations
deseribing the types and amounts of assets that qualify for inclusion in the CED, “as
necessary or desirable for the maintenance of a sound financial condition, the protection
of depositors, creditors, and the public interest.” Among the assets the OCC has deemed
permissible are certificates of deposit, pavable in the U.S.. and banker’s acceptances.
provided that, in either case, the issuer or the instrument is rated investment grade by an
internationally recognized rating organization, and neither the issuer nor the instrument is
rated lower than investment grade by any such rating organization that has rated the
issuer or the instrument.

Issues surrounding credit ratings were a significant factor in market overcon-
fidence that contributed to subsequent losses in the markets for mortgage-backed
securities in 2008-2009. The Dodd-Frank Act implements measures to address these
issues, including structural changes at the ratings agencies, greater SEC oversight of the
ratings process, and loan-level disclosures to investors in asset-backed securities.”
However, the prohibition against references to ratings in regulations under section 939A
goes further than is reasonably necessary to respond to these issues. Rather than
disregard credit ratings, it may be more appropriate to assess their strengths and

! and to supplement ratings with additional analysis in appropriate cases. We
suggest that section 939A be amended to direct regulators to require that ratings-based
determinations be confirmed by additional risk analysis in circumstances where ratings
are likely to present an incomplete picture of the risks presented to an institution, or

! The Dodd-Frank Act gives the SEC significantly enhanced oversight authority over NRSROs. It creates
the Office of Credit Ratings within the SEC that would be responsible for promoting credit rating accuracy
and credit rating agency independence. This would include conducting annual examinations of NRSROs;
promulgating requirements to eliminate conflicts of interest, and creating a form that would be used to
explan to users of credit ratings mformation relating to the assumptions and data used in developing each
rating, along with other information about the NRSRO, The Dodd-Frank Act also directs the SEC to
prescribe rules 2 qualitative and quantitative methodologies used to d credit ratings.
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where those risks are heightened due to concentrations in particular asset classes.
Section 171 - Leverage and Risk-Based Capital Requirements

Section 171 of the Dodd-Frank Act, relating to leverage and risk-based capital
requirements, states that the capital requirements applicable to large systemically
important financial institutions must be at least as strict as the requirements that apply to
all other banking institutions. The section also provides that the federal banking agencies
may not amend the current capital rules in a way that would lead to “quantitatively
lower” capital requirements in the future. However, the language describing the
appropriate way to measure the baseline for determining whether one capital requirement
is more strict, or not “quantitatively lower” than another, as well as the language
describing the baseline from which such measurements must be made, is unclear.
Depending on how the federal banking agencies interpret section 171. it could be read to
require some or all banks to calculate their capital requirements several different ways
using multiple different frameworks. In addition to implementation and burden issues,
the confusion surrounding the applicability of different capital requirements could serve
to undermine recent international efforts to improve bank capital requirements,

Resolution of these ambiguities is important to the agencies” efforts to improve
their regulatory capital requirements and comply with other sections of the Dodd-Frank
Act. For example, as discussed above, compliance with the provisions of section 939A
will require the federal banking agencies to amend their respective capital rules to
remove and replace references to credit ratings. Because doing so will require substantial
amendments to their capital requirements, the agencies will have to resolve how section
939A and section 171 can be read together. For example, complications could arise if
section 171 is read to require banks to calculate and compare their minimum capital
requirements under any new capital rules with those in place at the date of enactment of
the Dodd-Frank Act because this comparison would result in banks having to apply rules
that require the use of credit ratings.

Respective Roles of the Banking Agencies and CFPB in Fair Lending Matters

Other implementation difficulties arise outside the rulemaking context. One
example concems the respective roles of the banking agencies and the CFPB in
supervising and enforcing fair lending provisions for insured depository institutions with
total assets greater than $10 billion. The federal banking agencies currently oversee
depository institutions” compliance with the Fair Housing Act, the Equal Credit
Opportunity Act, and the Federal Reserve Board's Regulation B. using interagency exam
guidelines issued by the Federal Financial Institutions Examination Council. This
includes a program of screening using data reported under the Home Mortgage
Disclosure Act and other factors for risk-based identification of institutions for further
assessment, as well as random sampling of institutions,

Under the Dodd-Frank Act, the banking agencies will continue to perform this
funetion for institutions under our supervision with $10 billion or less in total assets. For
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larger institutions, the legislation assigns exclusive supervisory responsibility for “federal
consumer financial laws™ to the CFPB. The definition of “federal consumer financial
laws™ includes the Equal Credit Opportunity Act and Regulation B, but not the Fair
Housing Act. If the intent of the legislation is for the CFPB to supervise larger
institutions for compliance with the Equal Credit Opportunity Act and Regulation B, but
for the federal banking agencies to supervise such institutions” compliance with the Fair
Housing Act, this result risks significant inefficiency and potential confusion regarding
accountability in this area. We urge reconsideration of this jurisdictional split.
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Attachment B — Basel Il Changes to Basel IT

Changes to the Definition of Capital

The Basel I11 framework recognizes the importance of banking organizations
maintaining a strong capital base with a significant proportion consisting of common
shareholders” equity that is most able to absorb losses. Thus, the framework defines two
components of Tier 1 capital, common shareholders” equity (Tier | common) and
additional going concern Tier 1 capital (Tier 1 capital). and establishes minimum risk-
based capital ratios for both measures.

In addition, the framework strengthens the definition of Tier 1 capital to exclude
hybrid instruments that did not prove to be loss absorbing during the recent financial
crisis. Basel Il contains a detailed set of criteria that an instrument must satisfy in order
to qualify as Tier 1 capital. The criteria include a requirement that the banking
organization has complete discretion to cancel any dividends or distributions (e.g., the
instrument must be non-cumulative) and that the instrument be perpetual. As a result,
trust-preferred securities issued by U8, bank holding companies would not qualify as
Tier 1 capital under the Basel I1I changes.

Basel I1T also establishes criteria for the inclusion of minority interest' in the
definition of Tier 1 common. Minority interest issued in the form of common stock by a
subsidiary that is a bank will be eligible for inclusion in Tier 1 common of the parent
banking organization. If the amount of minority interest exceeds the minimum capital
requirement of the subsidiary. the excess amount will be deducted from Tier 1 common
in proportion to the minority interest share.

Basel [l specifies a number of deductions and adjustments that must be made to
Tier 1 common to ensure its ability to absorb losses. The deductions and adjustments
would be made to Tier 1 common prior to calculating the risk-based capital ratios. While
U.S. banking organizations currently apply a number of deductions and adjustments to
Tier 1 capital under the existing capital rules, in several cases the Basel [1I deductions are
more conservative, Under Basel I11, the total amount of mortgage servicing assets,
deferred tax assets related to timing differences, and significant investments in financial
institutions will be limited, in the aggregate, to 13 percent of a banking organization’s
Tier 1 common, with each item separately limited to 10 percent of Tier 1 common.” Any

! Aminoity interest is the portion of the equity ina lidated subsidiary attributable to the owners of
the subsidiary other than the parent. Minority interests also are known as non-controlling interests.

* Under the agencies existing risk-based capital rules, mortgage servicing assets, in conjunction with
purchased credit card relationships and nonmortgage servicing assets, are includable in Tier | capital up to
an amount equal to 100 percent of Tier 1 capital with no more than 25 percent of Tier | capital consisting
of purchased credit card relationships and non-mortgage servicing assets. The amount includable m Tier 1
15 the lesser of %0 percent of the fair value or 100 percent of the remaining unamortized book value. (Basel
1T requires the full ded of purchased credit card recervables and non-morigage servicing assets).
Under the agencies” existing nsk-based capital rules, defierred tax assets generally are includable m Tier 1
capital up to the lesser of () the amount of those assets that the banking organization could reasonably
expect to realize within one year based on its estmate of future taxable income, or (b) 10 percent of Tier |
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amount of those assets held by a banking organization above those limits will be fully
deducted from Tier 1 common, All intangibles other than mortgage servicing assets
would be fully deducted from Tier 1 common.

Under Basel 11, unrealized gains and losses on all AFS securities would be
included in Tier 1 common. In other words, the impact of unrealized gains and losses on
AFS securities would flow through to Tier 1 common, such that Tier 1 common would be
reduced by any unrealized losses and increased by any unrealized gains on AFS
securities. This approach follows the accounting treatment of including unrealized gains
and losses in common shareholder’s equity, which was used by many market participants
during the financial crisis to assess banking organizations financial strength and
solvency. In contrast, under the agencies’ existing regulatory capital rules, unrealized
gains and losses on AFS debt securities generally are excluded from Tier 1 capital.

Changes to the Measurement of Risk (Risk-W eighted Assers)

In addition to the changes in the measurement of capital, Basel I1I also enhances
the measurement of risk. That is, the denominator of the risk-based capital ratios has
been changed to incorporate more fully certain risks that were not appropriately
addressed previously.

One of the more significant changes is the treatment of exposures held in a
banking organization’s trading account. The revisions to the capital requirements for the
trading book include the following:

o+ Stressed Value at Risk - this charge is similar to the currently measured value at
risk. but with the model calibrated to a period that reflects significant financial
stress appropriate to the banking organization’s current portfolio.

» Incremental Risk Capital — the standards have been revised to better capture the
default and credit migration risk of positions held in the trading book.

& Securitization positions — the capital requirements for securitization positions in
the banking book has been replicated for similar positions in the trading book,
thereby addressing a significant regulatory capital arbitrage.

A second significant change relates to the expansion of the capital framework to
cover risks resulting from the volatility of the “credit valuation adjustment.” The current
framework addresses counterparty credit risk as a default and credit migration risk, but
does not fully account for market value losses that can materialize because of a
counterparty’s deterioration short of default.

Anthird change contained in Basel III requires that estimates of counterparty credit
risk must include data from a period of market stress, thereby increasing the conservatism
of these estimates. Furthermore, Basel 11T will continue to provide capital-related
incentives to clear derivative transactions with a central counterparty.

capital. The existing risk-based capital rules do not require the deduction from Tier | capital of significant
investments in financial institutions.
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Basel [T will increase the amount of capital held for credit exposures to large financial
companies to better capture the interconnectedness of these firms and the potential
contagion effects, The new calibration will require roughly 23 percent more capital than
the previous calibration for a bank’s credit exposure to large financial companies and
highly leveraged entities such as hedge funds.

International Leverage Ratio

The Basel I1I revisions also introduce for the first time an inteational leverage
ratio as a supplementary measure to the risk-based framework. The leverage ratio is
intended to help contain the build-up of excessive leverage in the banking system and
introduce additional safeguards against model risk and measurement error,

Unlike the current leverage ratio in U.S. capital regulations, the Basel III ratio also
incorporates the potential leverage generated by off-balance sheet exposures. In addition,
the Basel [1I leverage ratio makes adjustments to capture potential leverage resulting
from derivative transactions and makes adjustments with respect to derivatives to adjust
for international accounting differences.

The New Minimum Thresholds of the Ratio of Capital to Risk-Weighted Assets

The Basel Committee conducted a Comprehensive Quantitative Impact
Study(CQIS) to estimate the effect on the measured capital ratios arising from the various
proposed changes to the definition of capital and the measurement of risk-weighted
assets. Based on that survey, as well as comments from banking organizations, the
Committee discussed a range of possible minimum required thresholds for each of the
three risk-based ratios and the leverage ratio. The Basel Committee reached a consensus
on the minimum thresholds shown in Table 1.

Table 1
Minimum Required Risk-Based Capital Ratios

Tier 1 C Tier | Capital Total Capital
Minimum 4.5% 6.0% 8.0%
Conservation Buffer 2.5%
Minimum plus Buffer 0% | 8% | 105%
gumg:i for Countercyclical 0.0-2.5%
Leverage Ratio - [ 3.0% |
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The new minimums for the required risk-based ratios are substantially higher than
under Basel Land [1. However, these new minimums will be phased in over a relatively
long transition period, as shown in Table 2 below.

Ligquidity

The Basel I11 changes also introduced for the first time global minimum liquidity
standards. The Basel Committee has sought to address two separate but complementary
objectives through the development and implementation of these standards.

The first objective is to increase the short-term resiliency of a bank’s liquidity risk
profile. This can be accomplished by ensuring that banks have a sufficient level of
unencumbered high quality liquid resources to survive an acute supervisor-specified
stress scenario lasting for one month. The Basel Committee developed the Liquidity
Coverage Ratio (LCR) to achieve this objective. The LCR essentially requires a bank to
maintain a stock of unencumbered “high quality liquid assets” that should at least equal
the estimated “net cash outflows.” Net cash outflows are the expected cash inflows
minus cash outflows adjusted for stressed conditions. The standard is defined as follows:

Stock of High Quality Liquid Assets
Net Cash Outflow over 30 days

> 100%

The stock of high quality liquid assets will be defined to include two tiers, Tier [
assets are comprised of the most liquid assets — cash, central bank reserves, marketable
securities, and government or central bank debt. Tier IT assets, while still meeting the
standards required of “high quality liquid assets,” possess a lesser liquidity value than
Tier I assets and, therefore are subject to valuation haircuts and maximum contribution
limits, Specifically, Tier II assets include: high quality corporate and covered bonds,
with a 20 percent haircut; and government and public sector entity assets qualifving for
the 20 percent risk weighting under Basel 11, with a 10 percent haircut. The overall size
of Tier IT assets will be capped so that Tier 1 assets can contribute no more that 40
percent of the total stock of liquid assets. In the United States, GSE debt and GSE
guaranteed mortgage-backed securities fall within the definition of public sector entity
assets and, therefore, are subject to the 10 percent valuation haircut and the maximum
contribution limit.

The second objective of the Basel Committee in this area is to increase the
medium- and long-term resiliency of banks” liquidity risk profile. This can be
accomplished by creating additional incentives for banks to fund their activities with
more stable sources of funding on an ongoing basis. The Basel Committee developed the
Net Stable Funding Ratio (NSFR) to achieve this objective and to complement the short-
term requirements of the LCR. The NSFR requires a minimum amount of funding that is
expected to be stable over a one-year time horizon based on liquidity risk factors assigned
to assets and off-balance sheet liquidity exposures, The NSFR essentially requires that a
bank’s “available stable funding” should at least equal its “required stable funding.” The
metric is defined as follows:
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Available Amount of Stable Funding
Required Amount of Stable Funding

0,

Available Stable Funding (ASF) includes capital, preferred stock maturing in one
vear or more, liabilities with maturities of one vear or more, and stable deposits.
Required stable funding (RSF) includes a broad spectrum of a bank’s assets and off-
balance sheet exposures. Supervisory assumptions are used to calculate ASF and RSF.

The Basel Committee issued its proposal in December 2009. In 2010, the
Committee analyzed industry comments and conducted a CQIS in order to assess the
effects of the proposals on the banking industry. In July 2010, the Committee issued a
revised set of calibrations of the liquidity standards contained in the December 2009
proposal. However, work continues on both standards with an expected revised draft due
by vear-end 2010. At that time. the standards will enter into an observation period before
final implementation (for details see Table 2 below).

Transition

The phasing in of the minimum Tier 1 common threshold will begin on January 1,
2013. This two-year delay is intended to give banks ample opportunity to prepare for the
higher standard. The transition to the higher Tier 1 common standard will encompass a
three-year interval, with the minimum requirement starting at 3.5 percent in 2013 and
increasing by one-half percentage point in each of the subsequent two years. The 2.5
percentage point conservation buffer will be phased in starting in January 2016, and will
last four years. At the conclusion of 2018 (on January 1, 2019), the minimum ratio plus
the capital conservation buffer will be fully implemented.

The Basel Committee settled on this gradual phase-in based on the substantially
higher level of the fully phased-in Tier 1 common minimum. The fully phased-in
minimum requirement of 4.3 percent is more than two times the current de facto U.S. and
international minimum of two percmt.“ In addition, the calculation of this higher
minimum is more conservative, as described earlier. Adding to this 4.5 percent minimum
an additional conservation buffer of 2.5 percentage points, which banking organizations
must meet 1o avoid dividend and compensation constraints, results in a ratio that is almost
four times the current requirement for common equity.

The other Basel I11 enhancements, including new leverage requirements and
liquidity standards, are also subject to a gradual monitoring and implementation schedule
1o ensure that they operate as intended. The full phase-in schedule is restated below.

? The current dé facto two percent common equity standard is based on the fact that the current Tier |
standard 15 four percentage points, with the expectation that common equity comprise the predominant
form of the Tier | measure
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Table 2

Phase-In of New Minimum Regulatory Capital and Liquidity Ratio Threshold

Requirements

(January 1 of each vear)

2011 | 2012 | 2013 ] 2014 [ 2015 | 2016 | 2017 | 2018 | 2019
Leverage Ratio Monitoring | Parallel Run/Disclosure 1/1/2015
Minimum Common Equity 3.5% | 4.0% | 45% | 43% | 4.5% | 453% | 43%
Capital Conservation Buffer 625% | 1.25% [1.873%| 2.5%
Szt S oraice guty 35% | 40% | 4.5% [5.125%| 5.75% |6375% 7.0%
plus Conservation Buffer
Padee i of Deductions 20% | 40% | 60% | 80% | 100% | 100%
from Common Equity
Minimum Tier 1 Capital 4.5% | 5.5% | 6.0% | 6.0% | 6.0% | 6.0% | 6.0%
Minimum Total Capital 8.0% | 80% | 8.0% | 80% | 8.0% | 8.0% | 80%
M Lot Copin plos 8.0% | 8.0% | 80% [8.625%(9.125%|9.875%  10.5%
Conservation Buffer
Capital instruments that no
longer qualify as Tier 1 or Phase out over ten years beginning 2013
Tier 2 capital

Observation Introduce
smmdite o a 1 Tod minimm
Liquidity Coverage Ratio b:mgms i

Observation Introduce

¢ Fundine Rati jod i
Net Stable Funding Ratio E"gm q;;r';
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR SHELBY
FROM NEAL S. WOLIN

Q.1. Secretary Wolin, does the Obama administration believe that
“too-big-to-fail” is dead?

A.1. Through the creation of an orderly liquidation authority, the
Dodd-Frank Wall Street Reform and Consumer Protection Act
(DFA) ends “too-big-to-fail.” Under the DFA, the Federal Deposit
Insurance Corporation has the authority to wind down any firm
whose failure would pose substantial risks to our financial system.
Under this liquidation authority, failing firms will be placed into
a Government-run receivership, holders of common stock and other
providers of regulatory capital to the firm will be forced to absorb
any losses, and culpable management of the firm will be termi-
nated.

Q.2. Section 155 of Dodd-Frank requires that during the 2-year pe-
riod following enactment the Federal Reserve Board provide to the
Office of Financial Research “an amount sufficient to cover the ex-
penses of the Office.”

Secretary Wolin, what has Treasury determined to be the
amount necessary to cover expenses of the Office of Financial Re-
search for the remainder of the year?

A.2. The Office of Financial Research (OFR) submitted an initial
funding request of $2.1 million to the Federal Reserve Board.
These funds are being used for planning and initial implementation
of Congressional mandates for the OFR. Estimated expenses for all
of FY2011 and FY2012 will be reflected in the President’s Budget
for FY2012. We will provide details regarding those estimates once
the Budget is published.

Q.3. Chairman Bernanke and Secretary Wolin, the Fed and Treas-
ury provided extraordinary Government support when it bailed out
AIG during the recent crisis. The spirit of part of Title II of Dodd-
Frank is to promote transparency of Fed emergency actions. In
that same spirit, I wonder if you can provide some information
about taxpayer investments in AIG.

First, how much taxpayer-funded assistance did the Government
provide to AIG? Second, to date, and given current market prices
of AIG financial instruments—not projections of future values—
how much have U.S. taxpayers lost because of that bailout?

A.3. Aggregate peak Federal Reserve Bank of New York and Treas-
ury commitments to AIG totaled $180 billion. The aggregate
amount of outstanding Government support to AIG is approxi-
mately $93 billion. When that support is valued using current mar-
ket prices, the taxpayer has not incurred a loss. Instead, the cur-
rent market value of the $93 billion of taxpayer investment (in the
form of loans to and investments in AIG and its related entities)—
based on AIG’s closing stock price on January 26—is approximately
$120 billion. This represents approximately $27 billion of profit to
the taxpayer.

Q4. Secretary Wolin, the new “Assistant to the President and Spe-
cial Advisor to the Secretary of the Treasury on the Consumer Fi-
nancial Protection Bureau,” Elizabeth Warren, writes the following
in Chapter 6 of her populist 2003 book titled The Two Income Trap:
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“The only way to stop predatory lending once and for all is to go
directly to the heart of the loan—the interest rate. Limiting the
amount of interest that creditors can charge avoids the hide-and-
seek game over what is and what is not ‘predatory,” offering instead
a simple, effective means of regulation.”

Secretary Wolin, given Ms. Warren’s calls for usury ceilings on
allowable interest rates and other forms of price controls in credit
markets, and given her Special Advisor status, does Treasury plan
to have the CFPB set allowable prices for credit and nationwide
ceilings on interest rates?

A.4. The Treasury does not plan to have the Bureau of Consumer
Financial Protection (“Consumer Financial Protection Bureau” or
“CFPB”) set allowable prices for credit and nationwide ceilings on
interest rates.

Q.5. Secretary Wolin, you testified that Treasury and those in
charge of “standing up” the CFPB will “soon” have a transparency
policy available. When do you expect to have a transparency policy
available?

When will Treasury make available, publicly and to this Com-
mittee, the names, affiliations and agendas of individuals who meet
with Treasury officials, including Assistant to the President and
Special Advisor to the Secretary of the Treasury on the Consumer
Financial Protection Bureau Ms. Elizabeth Warren?

A.5. The Department of the Treasury strongly supports increased
transparency in Government, and the Secretary has committed to
implementing the DFA in an open and transparent manner. On
November 1, 2010, Treasury implemented a transparency policy
that applies to in-person meetings in which Treasury employees
who are Deputy Assistant Secretaries or Treasury officials of equal
or higher rank participate. Meetings involving Special Advisor to
the Secretary Elizabeth Warren are subject to the transparency re-
quirements promulgated under this policy.

Treasury’s transparency policy requires meetings between these
Treasury officials and private sector individuals or entities and
nongovernmental organizations that are set up to discuss policy im-
plementation of the Dodd-Frank Act be posted to the Treasury De-
partment’s Web site. Disclosure consists of: (1) the date of the
meeting; (2) the names and titles of all covered Treasury partici-
pants; (3) the names and affiliations of all non-Treasury partici-
pants, and; (4) a list of the primary topics of conversation related
to Dodd-Frank implementation.

Meeting disclosures will be posted to the Treasury Web site by
the last day of each month, covering meetings that took place dur-
ing the previous month. For example, the first posting occurred on
December 30, 2010, and covered meetings that took place in No-
vember 2010.

In addition, on a monthly basis, Professor Warren posts her full
calendar—with minimal redactions—on the Treasury Web site.

Q.6. Mr. Wolin, while the Dodd-Frank Act prohibits Treasury from
creating any new programs under the Troubled Asset Relief Pro-
gram (TARP), it does not affect the TARP’s October 3, 2010, expira-
tion as defined in the Emergency Economic Stabilization Act
(EESA). While some say that Dodd-Frank ends TARP, it is impor-
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tant to remain clear that TARP bailout money will continue to flow
even with provisions of the Dodd-Frank Act.

According to the Congressional Oversight Panel’s September 16,
2010, report titled September Oversight Report: Assessing the
TARP on the Eve of Its Expiration, with respect to the Treasury
Secretary’s authority under TARP:

EESA, which was signed into law on October 3, 2008, is
clear that the Secretary cannot extend his authority under
the TARP beyond October 3, 2010. Section 120(b) of EESA
reads: ‘The Secretary, upon certification to Congress, may
extend the authority under this Act to expire not later
than 2 years from the date of enactment of this Act.” The
phrase ‘the authority under this Act’ would seem to cap-
ture all authority provided under EESA; however, the stat-
ute allows for one exception. Section 106(e) of EESA stipu-
lates: ‘The authority of the Secretary to hold any troubled
assets purchased under this Act before the termination
date in Section 120, or to purchase or fund the purchase
of a troubled asset under a commitment entered into be-
fore the termination in Section 120, is not subject to the
provisions of Section 120.

Section 106(e) provides Treasury with two specific authori-
ties. First, it allows Treasury to hold its investments made
through the TARP after October 3, 2010. Second, it allows
Treasury to continue to use the TARP to fund TARP com-
mitments, provided Treasury had made those commit-
ments prior to October 3. Treasury has committed TARP
funding to a variety of programs that it has not yet fully
funded to their allocated amounts. Many of these programs
will continue to receive TARP funding well beyond October
3, 2010. HAMP represents the largest commitment of
TARP dollars yet to be expended. Treasury considers its
HAMP contracts to be ‘financial instruments’ or ‘commit-
ments to purchase troubled assets’ and, therefore, captured
under Section 106(e). According to Treasury, the modifica-
tion payments ‘made to servicers are the purchase prices
for the financial instruments’ or troubled assets. As a re-
sult, Treasury plans to continue to fund HAMP and make
modification payments to mortgage servicers in the years
ahead.

Treasury has noted to the Panel that it will lose some of
its flexibility to alter operational aspects of HAMP after
October 3. First, it will not be able to enlist new servicers
to HAMP. Treasury has explained to the Panel that in its
view the authority under Section 106(e) ‘to purchase or
fund the purchase of a troubled asset under a commitment
entered into before the termination’ of TARP requires
Treasury to have entered into a HAMP contract with a
mortgage servicer on or prior to October 3, 2010. Treasury
has also explained to the Panel that it will lose its ability
to use committed dollars under HAMP if a servicer were
to drop from the program after TARP’s expiration. To pro-
vide it with more flexibility and maximize HAMP com-
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mitted dollars, Treasury has informed the Panel that it is
exploring changes to the way in which purchase prices are
calculated for HAMP contracts. Currently, the purchase
price in a HAMP contract is a set dollar amount under
Treasury’s proposed plan, purchase prices will instead be
based on a formula. This change will enable Treasury to
preserve RAMP funding after TARP’s expiration date. Ac-
cording to Treasury, under the new arrangement, if a
servicer were to discontinue participation in HAMP, the
funds that had been committed to that servicer would not
lapse, or become unavailable for further use, but instead
would be spread among the remaining servicers. The
change would be made by issuance of a supplemental di-
rective. (Footnotes in original text omitted.)

Mr. Wolin, would you elaborate on any changes in Treasury’s
TARP programs designed to maintain TARP money availability for
future uses, to ensure that money will be available so that pro-
grams can continue to receive TARP funding “well beyond October.
3, 2010,” or so that Treasury can preserve TARP funding after
TARP’s expiration date?

A.6. Treasury has implemented its TARP programs-including the
housing programs described above-pursuant to its statutory author-
ity under the Emergency Economic Stabilization Act (EESA). As
you note, EESA requires that purchases or commitments to pur-
chase troubled assets be entered into by October 3, 2010.

In regard to the Home Affordable Modification Program (RAMP),
Treasury entered into contracts with various mortgage servicers
prior to October 3, 2010. Each contract originally specified a max-
imum purchase price by Treasury—a fixed dollar amount that rep-
resented the maximum amount of TARP funding available to each
servicer under the program. Treasury periodically adjusted the
maximum purchase prices based on its analysis of the respective
servicers’ volume of eligible loans and their performance under the
program.

On October 1, 2010, Treasury issued revised guidance regarding
each servicer’s maximum purchase price. According to the guid-
ance, each servicer’s maximum purchase price will be adjusted in
the future—beginning on January 1, 2011, and updated at the be-
ginning of each calendar quarter, or at other intervals chosen by
Treasury—pursuant to a preestablished, set formula. It is impor-
tant to note that the revised guidance did not change the total
funding that already had been committed under RAMP, or the par-
ticipants in the program. Instead, it merely provided a mechanism
to shift resources among servicers based on their capacity and im-
plementation of the program. In other words, it ensured that tax-
payer resources are being allocated in an effective and efficient
manner.

Q.7. The Financial Stability Oversight Council is an important fea-
ture of Dodd-Frank. During the conference, my amendment was
adopted to clarify the role of the Council and the Federal Reserve.
My amendment gave the Council responsibility for financial sta-
bility regulation. Up to that point, the legislation had colocated this
responsibility at the Fed and the Council. The Congressional intent
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is clear that you, as members of the Council, are responsible for all
policy matters related to financial stability. After the Council acts,
implementation of your policy determinations will fall to the indi-
vidual Federal financial regulators, including, of course, the Fed.

With this in mind, I would like each of you to comment on your
preparations to serve on the Council: Have you directed your staff
to examine and study all of the issues that will come before you?
Are you prepared to participate on the Council, not as a rubber
stamp for the Chairman of the Council, but as a fully informed in-
dividual participant?

A.7. As Chair of the Financial Stability Oversight Council (FSOC),
Treasury is fully prepared to participate, together with the other
members of the Council, in all aspects of the FSOC’s work and is
committed to ensuring that the FSOC accomplishes its objectives.

The duties of the FSOC commenced upon enactment and the
work of implementation started immediately. Member agencies
have been full participants in the FSOC’s work addressing matters
related to financial stability.

The FSOC has already taken important steps to fulfill its duties
in a rigorous, transparent manner. At its first three meetings, the
FSOC released requests for public comment regarding the criteria
for designations of nonbank financial firms and financial market
utilities for supervision by the Federal Reserve. In addition, the
FSOC released an integrated implementation roadmap reflecting
the priorities and statutory requirements of the FSOC and its
member agencies over the first 18 months of implementation of the
Dodd-Frank Act.

In its most recent meeting, the FSOC released a study on effec-
tive implementation of the Volcker rule (Section 619 of the DFA)
and the concentration limit on growth by acquisition (Section 622
of the DFA). The FSOC also released a notice of proposed rule-
making on the process and criteria to designate nonbank financial
firms for consolidated supervision. We intend to build upon this col-
laborative approach for all matters that come before the FSOC.

Q.8. Secretary Geithner has argued that there is a strong case to
be made for continuing Government guarantees of mortgage-backed
securities. Additionally, the Federal Reserve published a paper that
proposes Government guarantees of a wide range of asset backed
securities, including those backed by mortgages, credit cards, autos,
student loans, commercial real estate, and covered bonds. While
some may believe that the Government will charge fair prices for
Government guarantees, the history of Government run insurance
programs suggests that things will not go well.

Does anyone on the panel support extending or increasing Gov-
ernment insurance against losses on asset backed securities which,
it seems to me, socializes risk, puts taxpayers on the hook for
losses, and protects Wall Street against losses?

A.8. The Administration is committed to carefully considering a
wide range of reform alternatives. Treasury is performing thorough
analysis of these alternatives and consulting with a wide array of
stakeholders in order to determine the potential consequences of
various reform proposals.
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It is important to emphasize that the current level of Govern-
ment involvement in the market is neither sustainable nor desir-
able. In formulating its plan for reform, the Administration is com-
mitted to crowding in private capital as soon as is practicable and
places a high priority on ensuring significant private sector involve-
ment in the future structure of mortgage finance. Should any form
of Government guarantee survive the rigorous review of alter-
natives by Congress, it would have to be accurately priced to reflect
the risk.

Q.9. Please provide the Committee with an implementation sched-
ule that includes:

(a) a list of the rules and studies that your agency is responsible
for promulgating or conducting under Dodd-Frank and the date by
which you intend to complete each rule or study; and

(b) a list of the reorganizational tasks your agency will undertake
to fulfill the mandates of Dodd-Frank and the date by which you
intend to complete each task.

A.9. Please see attached timelines.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM NEAL S. WOLIN

Q.1. Over the last 15 years, the 6 biggest banks grew from having
assets equal to 17 percent of GDP to 63 percent of GDP. The four
largest banks control about 48 percent of the total assets in the Na-
tion’s banking system. And the 5 largest dealer banks control 80
percent of the derivatives market and account for 96 percent of the
exposure to credit derivatives.

Part of the Volcker Rule, section 622 of the Dodd-Frank Act, re-
quires the Financial Stability Oversight Council (FSOC), to study
and make recommendations concerning the effects of financial sec-
tor concentration on financial stability, moral hazard, efficiency,
and competitiveness in the financial system. Subject to these rec-
ommendations, no company will be permitted to hold more than 10
percent of the liabilities held by all financial companies, with some
significant exceptions.

What are effects does concentration in the financial industry
have on?ﬁnancial stability, moral hazard, efficiency, and competi-
tiveness?

A.1. The FSOC believes that the concentration limit that is con-
tained in Section 622 of the DFA will have a positive impact on
U.S. financial stability. Specifically, the FSOC believes that the
concentration limit will reduce the risks to U.S. financial stability
created by increased concentration arising from mergers, consolida-
tions or acquisitions involving the largest U.S. financial companies.
Restrictions on future growth by acquisition of the largest financial
companies ultimately will prevent acquisitions that could make
these firms harder for their officers and directors to manage, for
the financial markets to understand and discipline, and for regu-
lators to supervise. The concentration limit, as structured, could
also have the beneficial effect of causing the largest financial com-
panies to either shed risk or raise capital to reduce their liabilities
so as to permit additional acquisitions under the concentration
limit. Such actions, other things equal, would tend to reduce the
chance that the firm would fail.

Although the FSOC expects the impact of the concentration limit
on moral hazard, competition, and the availability of credit in the
U.S. financial system to be generally neutral over the short- to me-
dium-term, over the long run the FSOC expects the concentration
limit to enhance the competitiveness of U.S. financial markets by
preventing the increased dominance of those markets by a very
small number of firms.

Q.2. Given that the six biggest banks alone have about $7.4 trillion
in liabilities, almost 53 percent of GDP, do you think this provision
will meaningfully restrict the size of financial institutions?

A.2. The concentration limit is one of several regulatory tools, in-
cluding the tougher prudential standards for the largest, most
interconnected financial institutions and the new orderly liquida-
tion authority, designed to work in a complementary fashion to re-
strain the risks posed to financial stability by the largest, most
interconnected firms.

Q.3. The Basel Committee on Banking Supervision set the so-called
“Basel III” minimum capital requirements for banks at 8 percent,
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with an additional 2.5 percent buffer. But a recent study by the
Bank for International Settlements (BIS) suggests that the optimal
capital ratio would actually be about 13 percent. The Financial Sta-
bility Oversight Council (FSOC), of which your organizations are a
member, will recommend capital requirements for systemically im-
portant financial companies.

Do you favor increasing capital for systemically important finan-
cial companies above the 10.5 percent Basel ITI ratio, and closer
to the 13 percent number?

A.3. A subsequent amendment to Basel II by the Basel Committee
(effective at the beginning of 2012) will increase capital require-
ments on risky securitizations and bank trading book activities
that affect the largest banks, thereby reducing the perverse incen-
tives for these banks to engage in such activities. The Basel Com-
mittee estimates these changes will increase the capital require-
ments for these activities by a factor of three to four times.

Basel III substantially increases the quantity of common equity
required to absorb losses, while also increasing the deductions from
the amount of common equity for risky activities. These changes
will increase the common equity requirement by more than three
times, before even considering more stringent capital deductions
that will mostly affect the largest banks. Capital requirements for
counterparty credit risk, which particularly affects the largest
banks, are also being increased. Moreover, Basel III introduces, for
the first time, a global leverage ratio standard and a global liquid-
ity ratio standard. The Basel III requirements are rigorous and are
designed to ensure that major banks hold enough capital to with-
stand losses as large as what we saw in the depths of this recession
and still have the ability to operate without turning to the taxpayer
for extraordinary help. We are confident this agreement will make
our financial system more stable and more resilient.

The Basel Committee has stated that it is “conducting further
work on systemic banks and contingent capital in close coordina-
tion with the FSB.” As our supervisors and regulators work to meet
the requirements of the Dodd-Frank Act, it is important to align
international financial rules so as to ensure level playing field.

Q.4. Would you be comfortable establishing progressive capital re-
quirements that increase as institutions grow larger?

A.4. We fully endorse the Dodd-Frank Act which requires that the
largest firms face higher prudential standards, including higher
capital requirements. These firms should be forced to internalize
the cost of the risks they impose on the financial system, and to
strengthen their ability to withstand shocks and downturns.

Basel III effectively will increase capital requirements for the
largest banks by increasing the quantity and quality of capital that
banks must hold, as well as the capital requirements for
securitization, trading book activities, and counterparty credit risk.
These new standards will better align regulatory capital require-
ments with the risks to which banks are exposed.

The Basel Committee has stated that it is “conducting further
work on systemic banks and contingent capital in close coordina-
tion with the FSB.” As our supervisors and regulators work to meet
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the requirements of the Dodd-Frank Act, it is important to align
international financial rules so as to ensure a level playing field.

Q.5. Wall Street often argues that higher capital means higher
costs for borrowers, and DIS has estimated that for each 1 percent
of increased capital, banks will have to raise rates by 15 basis
points (0.15 percent). Do you believe that banks could adapt to new
capital requirements in ways that do not pass costs on to customers
and b‘;)rrowers, for example, by cutting outsized salaries and bo-
nuses?

A.5. We are confident that the increased capital standards will
make the system safer and provide an economic benefit in the long
run. Basel III gives banks a meaningful transition period to meet
the new standards. The new capital standards will not become ef-
fective until the beginning of 2013, and banks will not have to meet
the full minimum common equity capital requirement until the be-
ginning of 2015. The definition of capital will become progressively
more stringent between 2013 and 2018. U.S. banks moved quickly
to raise capital after the 2009 stress tests, and as a result, U.S. fi-
nancial institutions should be in a very strong position to adopt the
new global standards. Banks should be able to meet these new re-
quirements through future earnings or equity issuance.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TESTER
FROM NEAL S. WOLIN

Q.1. Section 1022(b) of the Dodd-Frank bill requires that in rule-
making, the Consumer Financial Protection Bureau shall consider
“the impact of proposed rules on covered persons, as described in
section 1026, and the impact on consumers in rural areas.”

What specific processes and infrastructure will the Bureau de-
velop to ensure that it has adequate understanding of the impact
of proposed rules on community banks and credit unions with as-
sets of less than $10 billion?

How will Treasury work with the FDIC, the Federal Reserve and
NCUA to ensure that Bureau has the institutional knowledge to
understand the impact of proposed consumer protection regulations
on community banks and credit unions?

What infrastructure will you develop to ensure the coordination
and sharing of information between the Bureau and the FDIC and
the Federal Reserve in cases in which the rule writing and exam-
ination and enforcement authority is split among agencies?

A.1. The Bureau of Consumer Financial Protection (Consumer Fi-
nancial Protection Bureau or CFPB) implementation team is build-
ing infrastructure and processes to enable CFPB to acquire the
knowledge it needs to understand and fully consider the impact of
any future proposed rules on rural consumers and on banks and
credit unions With assets of less than $10 billion.

The implementation team plans to work with Federal supervisors
of these institutions to develop processes for consultation. The im-
plementation team is also working with other Federal supervisors
on written agreements for exchanging supervisory information
about institutions SQ that CFPB can maintain an ongoing under-
standing of their business models and conditions.
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The implementation team is also making preparations to comply
with obligations under the Regulatory Flexibility Act to consider
the impact of proposed regulations on the smallest banks and cred-
it unions and, in certain cases, to establish panels to seek direct
input from such institutions before proposing a regulation.

The CFPB implementation team is analyzing what other proc-
esses and infrastructure will be useful in this effort. Elizabeth
Warren, Special Advisor to Secretary Geithner, is meeting regu-
larly with community bankers across the country to get their per-
spectives on the impact of consumer protection regulations on com-
munity banks and credit unions.

Q.2. Mr. Wolin, during your testimony you referenced efforts that
Treasury is undertaking to develop a simpler mortgage disclosure
form to provide better choices for consumers. Over the past several
years, Congress has enacted a number of mortgage disclosure pro-
visions which in some cases have led to more paperwork without
necessarily better informing consumers.

As it relates to mortgage disclosure, will the Bureau be con-
ducting an analysis of all existing disclosure requirements to sim-
plify requirements or will these efforts be layered on top of existing
requirements? Will the Bureau evaluate the effectiveness of exist-
ing efforts and eliminate requirements that are ineffective?

A.2. The CFPB is currently reviewing mortgage disclosure require-
ments as a whole and working to ensure that they promote in-
formed consumers and competitive markets and do not impose un-
necessary requirements on banks. The CFPB will not simply layer
new requirements upon requirements that are outdated or ineffec-
tive. As part of this process, the CFPB will consolidate Federal
mortgage disclosures as required by the DFA. This consolidation
will improve disclosure for consumers and reduce unwarranted bur-
dens for banks.

Q.3. Will the Treasury Department designate a senior staff mem-
ber who is participating in the transition efforts of the Consumer
Financial Protection Bureau to serve as a liaison to community
banks and credit unions, specifically those with assets of less than
$10 billion?

A.3. The CFPB implementation team is setting up a robust out-
reach function for the CFPB, including creating an office devoted
to small business and community banks. Staff is already working
with small banks and credit unions, expanding the outreach efforts
of Elizabeth Warren and making certain that the perspectives of
small banks and credit unions are well-represented: within the con-
sumer agency.

Q.4. Can you provide me an update on your agencies progress in
implementing the property appraisal requirements of Title XIV of
Dodd-Frank? What process will you use to develop and implement
these requirements?

A.4. Section 1472 of Title XIV adds a new section to the Truth in
Lending Act. This provision vests the initial responsibility to imple-
ment appraisal independence requirements with the Federal Re-
serve Board (Board). As the statute requires, the Board released an
interim final rule on October 18, 2010.
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With the exception of the Board’s interim final rule, Section 1472
provides joint rule-writing authority for appraisal independence to
the Board, the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the National Credit Union Administration
Board, the Federal Housing Finance Agency, and the Consumer Fi-
nancial Protection Bureau. Similarly, Sections 1471 and 1473
amend the Truth in Lending Act and provide joint rulemaking au-
thority to those same agencies with respect to requirements for in-
person appraisals and appraisal management companies. As with
other rules that are required to be implemented on an interagency
basis, we expect the agencies to work cooperatively to adopt all the
rules relating to appraisals under Title XIV by the statutory dead-
line of January 21, 2013.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR KOHL
FROM NEAL S. WOLIN

Q.1. Title XII of Dodd Frank “encourage[s] initiatives for financial
products and services that are appropriate and accessible for mil-
lions of Americans who are not fully incorporated into the financial
mainstream.” I helped author Section 1206 of the Act which en-
ables the Community Development Financial Institutions Fund to
establish a grant program within to encourage affordable small dol-
lar lending through loan-loss reserve funds and provision of tech-
nical assistance. Can you please describe the Department’s imple-
mentation plan for these new programs?

A.1. The Treasury Department’s Community Development Finan-
cial Institutions and Office of Financial Education and Financial
Access are working together to ensure the agency is ready to imple-
ment Title XII once appropriations are secured. In the near future,
the Treasury Department will publish in the Federal Register one
or more “Request for Comments” documents, so that it can better
gauge from the public the key issues to consider when standing up
these new initiatives, should appropriations be made available.

Although we have begun these initial steps, appropriated re-
sources will be needed to implement the Small Dollar Loan Pro-
gram and other proposed programs, such as Bank On USA, which
are envisioned under Title XII. Funding for Title XII initiatives is
necessary to capitalize on the important economic empowerment
opportunities provided by Dodd-Frank.

In the mean time, we will continue to work with community
based organizations, financial institutions, financial education pro-
viders, and local officials to ensure that we will be able to quickly
implement Title XII programs once funding becomes available.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR CRAPO
FROM NEAL S. WOLIN

Q.1. We need to fix our Nation’s broken housing finance system
and reduce the Government’s involvement in the housing market
from current levels where the GSEs and FHA are guaranteeing
about 95 percent of all new mortgages. According to the August
FHFA report, Fannie Mae and Freddie Mac have burnt through
$226 billion in capital since the middle of the 2007. Some alter-
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natives being discussed range from a completely privatized housing
finance system to a system in which the Government takes the
first-loss position in the entire conforming mortgage market.

Please describe the options and rationale in each category the
Administration is considering for its comprehensive reform pro-
posal for the GSEs?

A.1. The Administration is considering a wide range of reform pro-
posals in conjunction with its commitment to present a proposed
reform white paper, as mandated by the DFA. The Administration
is committed to meeting with and collecting input from a wide
range of stakeholders to ensure that options and rationale for each
type of reform is carefully considered. We look forward to working
with Congress to deliver a reformed housing finance system as soon
as practical.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TESTER
FROM BEN S. BERNENKE

Q.1. Section 1022(b) of the Dodd-Frank bill requires that in rule-
making, the Consumer Financial Protection Bureau shall consider
“the impact of proposed rules on covered persons, as described in
section 1026, and the impact on consumers in rural areas.”

What specific guidance and resources will the FDIC and the Fed-
eral Reserve provide to the Bureau to ensure that it can adequately
understand the impact of proposed rules on community banks with
assets of less than $10 billion?

A.1. Where our experience as the supervisor of community banks
suggests that a proposed rule could create compliance difficulties
for these banks or affect credit availability, the Federal Reserve
would use the public comment process to offer its analyses on the
impact of the proposed rule. In addition, I would expect our anal-
yses to suggest possible alternatives that would also be effective in
protecting consumers.

Q.2. What infrastructure will the Fed and FDIC develop to ensure
the coordination and sharing of information with the Bureau in
cases in which the rule writing and examination and enforcement
authority is split among agencies?

A.2. With the implementation of the Dodd-Frank Act, the Director
of the Consumer Financial Protection Bureau will join the Federal
Reserve and the other depository institution supervisory agencies
as a member of the Federal Financial Institutions Examination
Council (FFIEC). The Consumer Compliance Task Force of the
FFIEC promotes policy coordination, a common supervisory ap-
proach, and uniform enforcement with respect to consumer protec-
tion laws and regulations. The member agencies of the FFIEC have
processes in place to share appropriate supervisory information
among the agencies, as needed. The Bureau’s participation in the
FREC should ensure that it is in the same position as the other
agencies with regard to information sharing.

Q.3. Can you provide me an update on your agencies progress in
implementing the property appraisal requirements of Title XIV of
the Dodd-Frank Act? What process will you use to develop and im-
plement these requirements?
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A.3. Sections 1471 and 1472 of the Dodd-Frank Act amend the
Truth in Lending Act (TILA). Section 1471 establishes certain
property appraisal requirements for a category of loans designated
“higher-risk mortgages,” including a physical property inspection of
the interior of the mortgage property in connection with a higher
risk mortgage and a second appraisal of such properties under cer-
tain circumstances. Rulemaking authority under Section 1471 is
delegated to the Federal Reserve Board (Board), FDIC, OCC,
NCUA, FHFA, and Bureau. However, those rules must be based on
final rules to be issued under Section 1411, which establishes min-
imum lending standards for residential mortgage loans. The rules
under Section 1471, like all other rules required under Title IV
where no specific deadline is provided, must be issued within 18
months after July 21, 2011.

Section 1472 of the Dodd-Frank Act amends TILA to establish
requirements for appraisal independence in connection with home-
secured loans. Section 1472 mandates that the Board issue interim
final rules within 90 days after enactment. On October 18, 2010,
the Board issued an interim final rule implementing the appraisal
independence, mandatory reporting, and customary and reasonable
fee requirements of section 1472. Section 1472 also authorizes the
Board, FDIC, OCC, NCUA, FHFA, and Bureau to jointly issue reg-
ulations to address appraisal report portability.

Section 1473 of the Dodd-Frank Act directs the Board, FDIC,
OCC, NCUA, FHFA, and the Bureau to jointly develop rules for ap-
praisal management companies and automated valuation models.
These mandates have been identified in the Board’s Dodd-Frank
related project work and will require the formation of an inter-
agency working group to draft proposed regulations for comment
and, after consideration of these comments to issue final regula-
tions. This section also directs the Board, FDIC, OCC, and NCUA,
in consultation with the Bureau, to assess the agencies’ appraisal
regulatory threshold for 1-to-4 single family residences for reason-
able protection of consumers. All rules required under section 1473
must be issued within 18 months after July 21, 2011.

Section 1473 also directs the agencies to address the require-
ments for appraisal reviews in their appraisal regulations. It
should be noted that the agencies already address appraisal review
practices in the Interagency Appraisal and Evaluation Guidelines
and, more recently, the agencies issued proposed revisions to these
guidelines. Appraisal review practices are addressed in the pro-
posed revisions to these guidelines. The section also prohibits in
conjunction with the purchase of a consumer’s principal dwelling
the use of broker price opinions as the primary basis to determine
the value of a piece of property for the purpose of a loan origination
of a residential mortgage loan secured by such piece of property.
While the Act does not direct the agencies to issue regulations to
implement this requirement, the Board will consider this mandate
in safety and soundness regulations and guidance on collateral
valuation practices.

Other provisions of section 1473 of the Dodd-Frank Act direct the
FFIEC Appraisal Subcommittee to take certain actions, including
its operations, the oversight of State appraisal regulatory authori-
ties, and appraisal management companies. The Board has a rep-
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resentative on the Appraisal Subcommittee. Similar to the Dodd-
Frank Act project planning that is occurring at the Board, the Ap-
praisal Subcommittee is developing its own plan and time table for
implementing the Dodd-Frank mandates. This month, as mandated
by the Dodd-Frank Act, the Appraisal Subcommittee adopted an in-
crease in the National Appraiser Registry fee from $25 to $40. To
provide the State appraiser regulatory agencies with sufficient time
to implement this change, the new fee becomes effective on Janu-
ary 1, 2012.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SHELBY
FROM SHEILA C. BAIR

Q.1. Chairman Bair, Section 331 of Dodd-Frank requires that the
FDIC change its assessment base for computing insurance pre-
miums.

When will the FDIC change its insurance premium assessment
base, and will the change be effective on a specific future date that
the FDIC chooses or will it be retroactive?

A.1. As a result of the Dodd-Frank Act, an insured depository insti-
tution’s (IDI’s) assessment base will be calculated using average
consolidated total assets less average tangible equity (with the pos-
sible exception of banker’s banks and custodial banks, which the
Dodd-Frank Act allows the FDIC to treat differently). This change
constitutes a substantial revision to the deposit assessment system,
which, by statute, can only be made after notice and opportunity
for comment. On November 9, 2010, the FDIC Board of Directors
adopted a notice of proposed rulemaking with request for comment
on the changes to the assessment base mandated by Section 331
of the Dodd-Frank Act and their anticipated effect. The proposal
has a 45-day comment period. The FDIC also proposes to make the
changes effective April 1, 2011, and looks forward to the comments
on all aspects of the proposed rulemaking.

The FDIC is committed to implementing the Dodd-Frank Act in
the most expeditious manner possible and considered the possi-
bility of making the application of the new assessment base retro-
active to passage of the Dodd-Frank Act. However, to determine as-
sessments using the new assessment base requires that a number
of changes be made to the Consolidated Reports of Condition (Call
Report) and Thrift Financial Report (TFR) that render retroactive
application of the new assessment base operationally infeasible,
both for insured depository institutions and the FDIC. Additionally,
retroactively applying such changes could introduce significant
legal complexity and introduce unacceptable levels of litigation
risk. For these reasons, the FDIC did not propose applying the new
assessment base retroactively.

Q.2. Chairman Bair, your testimony identifies that Dodd-Frank ad-
dress macro-oversight of the financial industry in part by prohib-
iting the use of credit ratings for regulatory purposes.

Given that interpretation of the law, what is the FDIC going to
eliminate credit ratings from regulations and when will the process
be completed?
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A.2, On August 10, 2010, the FDIC and the other Federal banking
agencies issued an advanced notice of proposed rulemaking (ANPR)
seeking comment on alternatives to the use of credit ratings. The
ANPR listed a number of principles that the agencies believe any
alternative standard of creditworthiness must meet, described the
use of credit ratings in the agencies’ capital rules, and discussed
possible approaches to alternative standards of creditworthiness.
The comment period closed on October 25, 2010. To date the FDIC
has received 23 comments, which we are reviewing. The FDIC and
the other banking agencies also held a roundtable discussion on
this issue with industry and other participants in early November.
A summary of the items discussed and other materials from the
participants will be posted on the FDIC and Federal Reserve
Websites. In addition, the FDIC Board, on November 9, 2010, ap-
proved the issuance of a notice of proposed rulemaking to update
the FDIC’s risk-based assessment system for large banks. This rule
proposes eliminating any reliance on long-term debt issuer ratings
in determining risk-based assessments for large banks.

We anticipate timely completion of all the necessary rulemaking
to implement Section 939A of the Dodd-Frank Act.

Q.3. Chairman Bair, under Dodd-Frank, certain firms in distress
may be resolved under an alternative process to bankruptcy which
would be managed by the FDIC, if regulators so desire. The idea
seems to be to provide the firm, or some or all of its counterparties,
with funds, or “additional payments,” that would not be available
in a bankruptcy. There are then mechanisms available for the Gov-
ernment to try to recover funds over time from the firm’s assets,
creditors, or industry. Recently, you stated that “The authority to
differentiate among creditors will be used rarely and only where
such additional payments are ‘essential to the implementation of
the receivership or any bridge financial company.’”

Chairman Bair, what criteria would or could the FDIC use to de-
termine whether payments are “essential” to implementation of a
receivership or bridge company, and what protections exist to en-
sure that the criteria do not include political considerations?

A.3. On October 4, 2010, the FDIC issued a notice of proposed rule-
making addressing certain orderly liquidation authority provisions
of the Dodd-Frank Act. Of particular significance, the proposed rule
would clarify that the authority to make additional payments to
certain creditors will never be used to provide additional payments,
beyond those appropriate under the statutorily defined priority of
payments, to shareholders, subordinated debt holders and bond-
holders. The FDIC, in this proposed rule, is proposing that these
three types of creditors of the covered financial company could
never, as a legal matter, meet the statutory criteria for receiving
such additional payments.

To emphasize that all unsecured creditors should expect to ab-
sorb losses along with other creditors, the proposed rule clarifies
the narrow circumstances and procedures under which other credi-
tors, including short-term debt holders, could receive any addi-
tional payments or credit amounts under Sections 210(b)(4), (d)(4),
or (h)(5)(E). Under the proposed rule, such payments or credit
amounts could be provided to a creditor only if the FDIC Board of
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Directors, by a recorded vote, determines that the payments or
credits are necessary (i) to maximize the value of the assets of the
covered financial company; (ii) to initiate and continue operations
essential to implementation of the receivership or any bridge finan-
cial company; (iii) to maximize the present value return from the
sale or other disposition of the assets of the covered financial com-
pany; or (iv) to minimize the amount of any loss realized upon the
sale or other disposition of the assets of the covered financial com-
pany. The proposed rule further provides that the authority of the
Board to make this decision cannot be delegated to management or
staff of the FDIC. By requiring a vote by the Board, the proposed
rule would require a decision on the record and ensure that the
governing body of the FDIC has made a specific determination that
such payments are necessary to the essential operations of the re-
ceivership or bridge financial company, to maximize the value of
the assets or returns from sale, or to minimize losses.

Fundamental to an orderly liquidation of a covered financial com-
pany is the ability to continue key operations, services, and trans-
actions that will maximize the value of the firm’s assets and avoid
a disorderly collapse in the marketplace. The FDIC has long had
authority under the Federal Deposit Insurance Act to continue op-
erations after the closing of a failed insured bank, if necessary, to
maximize the value of the assets in order to achieve the “least cost-
ly” resolution or to prevent “serious adverse effects on economic
conditions or financial stability” (12 U.S.C. 1821(d) and 1823(c)).
Under the Dodd-Frank Act, the corresponding ability to continue
key operations, services, and transactions is accomplished, in part,
through authority for the FDIC to charter a bridge financial com-
pany. The bridge financial company is a completely new entity that
will be freed from the shareholders, debt, senior executives, or bad
assets and operations that contributed to the failure of the covered
financial company or that would impede an orderly liquidation.
Shareholders, debt holders, and creditors will receive “haircuts”
based on a clear priority of payment set out in section 210(b). As
in prior bridge banks used in the resolution of large insured deposi-
tory institutions, however, the bridge financial company authority
will allow the FDIC to stabilize the key operations of the covered
financial company by continuing valuable, systemically important
operations in order to maximize value.

Q.4. Recent news reports have detailed disturbing information
about servicers’ foreclosure processes. Allegations have ranged from
forged documents to the signing of eviction notices without review.

What evidence have your agencies found in regards to these
charges?

What actions have been undertaken by your agencies both to ad-
dress this situation and to prevent future abuses?

What policies and procedures have your agencies put in place to
ensure compliance with State laws, and when were they imple-
mented?

A.4. The FDIC is very concerned about the devastating impact fore-
closures are having on homeowners, the American economy and the
banking industry. As the primary Federal supervisor for nearly
5,000 State-chartered insured institutions, we vigilantly monitor
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compliance with consumer protection requirements and aggres-
sively pursue enforcement actions to address any violations of law.
Upon initial review, it appears that FDIC-supervised nonmember
State banks have not engaged in, and have limited exposure to,
loans with affidavits signed by “robo-signers.” However, the FDIC
is closely monitoring the situation and will continue to work closely
with State officials to ensure compliance with applicable Federal
and State banking laws and regulations.

We have contacted the FDIC’s loss-share and LLC partners and
are receiving certifications that all past and future foreclosure
claims filed under the loss-share agreement are compliant with the
law. We will deny loss-share payments for any foreclosures that are
found not to be compliant with State laws or not fully remediated.
We are independently verifying full compliance, with a priority on
owner-occupied properties.

Through our backup examination authority, our examiners also
are working with other regulators on site at the major mortgage
servicers. Our activities include direct verification of the loan file
documentation handled by the “robo-signers” and review of the
servicer’s loan modification practices and their record keeping for
ownership of the underlying loans. The agencies also are working
together to evaluate the role played by the Mortgage Electronic
Registry Service or “MERS.”

Once we have complete and thorough information regarding the
extent of the foreclosure documentation problems on an individual
and systemwide basis, we will be in a better position to determine
what actions should be taken to prevent a recurrence of this situa-
tion.

Q.5. Chairman Bernanke and Chairman Bair, have your agencies
developed prototypes or templates for what information will be con-
tained in living wills and for how frequently updates of living wills
might be required of certain financial institutions?

Do you intend to develop living wills in concert with the inter-

national regulatory community and, if so, have you made any
progress yet?
A.5. The FDIC and the Federal Reserve Board are in the initial
stages of exploring the joint rulemaking on Resolution Plans (or
“living wills”) required by Section 165(d) of the Dodd-Frank Act.
We will work with the Federal Reserve Board to produce a con-
sensus template on information to be contained in the living wills
and the required updating frequency within the 18 month time-
frame required by the Act. In addition to the Dodd-Frank Act re-
quirements, the FDIC already has been working extensively with
domestic and international supervisors, especially over the past 2
years, to establish requirements for living wills with respect to cer-
tain large and complex, internationally active financial firms.

In May 2010, the FDIC issued a notice of proposed rulemaking
entitled “Special Reporting, Analysis and Contingent Resolution
Plans at Certain Large Insured Depository Institutions” (75 FR
27464 (May 17, 2010)). This proposed rule would require specific
reporting and resolution planning by insured depository institu-
tions with greater than $10 billion in total assets that are owned
or controlled by a parent with total assets of more than $100 bil-
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lion. This proposed rule articulated minimum requirements for a
resolution plan, including information on organizational structure;
business activities, relationships and counterparty exposures; cap-
ital structure; intragroup funding, transactions, accounts, expo-
sures and concentrations; cross-border elements and any other ma-
terial factors. The proposed rule would require annual updates
with the additional proviso that “material information elements
should be updated more frequently as reasonable and necessary,
given the risk profile and structure of the institution relative to its
affiliates and to demonstrate the capacity to provide specific infor-
mation when needed (e.g., deposit flows, intragroup funding flows,
short-term funding, derivatives transactions, or material changes
to capital structure or sources).”

Additionally, at the 2009 Pittsburgh G20 Summit, in response to
the recent financial crisis, the G20 Leaders called on the Financial
Stability Board (FSB) to propose possible measures to address the
“too-big-to-fail” and moral hazard concerns associated with system-
ically important financial institutions. Specifically, the G20 Lead-
ers called for the development of “internationally consistent firm-
specific contingency and resolution plans.” The FSB considered the
issue and presented its Principles for Cross-border Cooperation on
Crisis Management in April 2009 at the London G20 Summit. The
FSB principles were based on the ongoing work of the Basel Com-
mittee on Banking Supervision’s Cross-border Bank Resolution
Group (CBRG) (cochaired by the FDIC since 2007). The CBRG’s de-
tailed final Report and Recommendations were issued on March 18,
2010, emphasizing the importance of preplanning and the develop-
ment of practical and credible plans to promote resiliency in peri-
ods of severe financial distress and to facilitate a rapid resolution
should that be necessary.

The FSB’s Principles for Cross-Border Cooperation on Crisis
Management commit national authorities to ensure that firms de-
velop adequate contingency plans and highlight that information
needs are paramount, including information regarding group struc-
ture and legal, financial and operational intragroup dependencies;
the interlinkages between the firm and financial system (e.g., in
markets and infrastructures) in each jurisdiction in which it oper-
ates; and potential impediments to a coordinated solution stem-
ming from the legal frameworks and bank resolution procedures of
the countries in which the firm operates. The FSB Cross-border
Crisis Management Working Group has recommended that super-
visors ensure that firms are capable of supplying in a timely fash-
ion the information that may be required by the authorities in
managing a financial crisis. The FSB recommendations strongly
encourage firms to maintain contingency plans and procedures for
use in a wind-down situation (e.g., fact sheets that could easily be
used by insolvency practitioners) and to regularly review these
plans to ensure that they remain accurate and adequate.

U.S. and international supervisors, along with the firms, have
been active and responsive to the FSB’s requirements. Develop-
ment of resolution plans is progressing well in most jurisdictions,
with individual countries being at various stages of development.
Crisis management group sessions have been conducted and the
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FDIC and its sister agencies are committed and engaged in the
iterative process of establishing viable crisis management plans.

Q.6. The Financial Stabilty Oversight Council is an important fea-
ture of Dodd-Frank. During the conference, my amendment was
adopted to clarify the role of the Council and the Federal Reserve.
My amendment gave the Council responsibility for financial sta-
bility regulation. Up to that point, the legislation had colocated this
responsibility at the Fed and the Council. The Congressional intent
is clear that you, as members of the Council, are responsible for all
policy matters related to financial stability. After the Council acts,
implementation of your policy determinations will fall to the indi-
vidual Federal financial regulators, including, of course, the Fed.

With this in mind, I would like each of you to comment on your

preparations to serve on the Council: Have you directed your staff
to examine and study all of the issues that will come before you?
Are you prepared to participate on the Council, not as a rubber
stamp for the Chairman of the Council, but as a fully informed in-
dividual participant?
A.6. As you point out, when the Dodd-Frank Act established the
Council, it vested the Council with the responsibility for identifying
financial companies and practices that could create systemic risk
and taking action to mitigate those identified risks. In order to ac-
complish these challenging tasks, the Council needs experienced
and capable staff from each of the member agencies to work as a
team in implementing the Council’s responsibilities. The FDIC is
an active participant on a number of staff-level interagency work-
ing groups analyzing and providing input on the development of
study reports and rulemakings. These working groups develop pro-
posals with appropriate direction and review from senior agency
management, including the FDIC Chairman. For example, prior to
the first meeting of the Council on October 1, 2010, an interagency
working group developed and vetted the Advance Notice of Pro-
posed Rulemaking aimed at collecting information on the types of
things the Council should consider when deciding whether a
nonbank financial company should be subject to heightened pru-
dential supervision by the Federal Reserve and subject to the reso-
lution plan requirement in section 165(d) of the Act.

With this in mind, we have a significant number of staff through-
out the FDIC in various disciplines that are diligently and carefully
analyzing and developing positions on Council-related issues. In ad-
dition, the FDIC recently established the Office of Complex Finan-
cial Institutions, which, in part, was created to support the priority
of systemic risk oversight.

The FDIC is committed to participating on the Council as a fully
informed and engaged participant. In many ways, the Council’s
success will be determined by the willingness of its members to
work together closely to implement the Council’s duties. And, while
the FDIC looks forward to collaborating with our colleagues to as-
sure continued progress in strengthening the stability of our finan-
cial system, I also value the diverse views and opinions that each
agency’s unique perspective and expertise will bring to the table.
By utilizing each agency’s respective authorities and individual
areas of specialized expertise to close regulatory gaps, the Council
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will be able to successfully carry out its objectives and prevent fi-
nancial crises in the future.

Q.7. Secretary Geithner has argued that there is a strong case to
be made for continuing Government guarantees of mortgage-backed
securities. Additionally, the Federal Reserve published a paper that
proposes Government guarantees of a wide range of asset backed
securities, including those backed by mortgages, credit cards, autos,
student loans, commercial real estate, and covered bonds. While
some may believe that the Government will charge fair prices for
Government guarantees, the history of Government run insurance
programs suggests that things will not go well.

Does anyone on the panel support extending or increasing Gov-
ernment insurance against losses on asset backed securities which,
it seems to me, socializes risk, puts taxpayers on the hook for
losses, and protects Wall Street against losses?

A.7. Asset-backed securitization has grown in recent decades into
an important means of channeling global savings into credit prod-
ucts for U.S. businesses and households outside of the traditional
banking system. However, misaligned incentives and risky prac-
tices in this “shadow banking system” directly contributed to the
housing bubble and the financial crisis. While the Dodd-Frank Act
contains a number of measures to reform private securitization and
the institutions that engage in this process, future legislation will
be needed to reform the Government-sponsored mortgage enter-
prises (GSEs), whose implicit Federal backing also contributed to
excessive growth and risk taking by these companies.

The financial reforms of the 1930s were designed to provide
greater stability in our economy and to ensure that credit remains
available to U.S. businesses and households in good times and bad.
Following the recent financial crisis, more research should be done
on the nature of the market failures that can arise in securitized
asset markets and the extent to which Government backing is
needed to address those market failures.

Any proposal for either a continuation of Federal backing for
mortgage instruments or an expanded Federal role in backing
other types of assets must meet three basic tests. First, it must re-
spond to a clearly defined market failure that can be addressed by
Government involvement. Second, any Government backstop must
be explicit in nature, clearly delineated in advance and accounted
for in a transparent fashion on the Government balance sheet.
Third, any type of explicit Government backstop must be actuari-
ally priced so that its direct beneficiaries—the lenders and bor-
rowers in these markets—end up footing the bill instead of tax-
payers.

These are the basic rules that govern the FDIC’s program of Fed-
eral deposit insurance. The confidence of the American public in
the FDIC guarantee was one of the stabilizing forces in this crisis
that helped to prevent an outcome that could have been far worse.
As financial markets continue to evolve in the future, there will al-
ways be an essential role for the Federal Government in preserving
financial stability. But it is incumbent on us, as stewards of that
Government involvement, to write and enforce a clear set of rules
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that protect taxpayers and prevent bailouts that undermine both
fairness and financial stability.

Q.8. Please provide the Committee with an implementation sched-
ule that includes a list of the rules and studies that your agency
is responsible for promulgating or conducting under Dodd-Frank
and the date by which you intend to complete each rule or study.

A.8. The FDIC has committed to implement the reforms required
by the Dodd-Frank Act as quickly and transparently as possible,
and within the statutory deadlines, where applicable. As part of
the FDIC’s efforts to improve transparency, the agency posts its
planned and completed initiatives to the publicly available FDIC
Initiatives Web site. The site, available at htip:/ /www.tdic.gov/
regulations /reform [initiatives.html and presented at the end of
this response, includes the FDIC’s financial reform initiatives com-
pleted to date and projected through the end of the first quarter
of 2011. This site is updated weekly to reflect progress made. We
hope this site will be a useful tool for finding up-to-date informa-
tion on the FDIC’s financial reform efforts. By the end of this quar-
ter, the projections will be extended to the second quarter of 2011
and will continue to be updated quarterly. An additional resource
for financial reform implementation information is the U.S. Depart-
ment of the Treasury’s Integrated Implementation Roadmap, avail-
able at http:/ lwww.treasury.gov /FSOC /docs /
FSOC%20Integrated%20Roadmap%20-%200ctober%201.pdf.  This
document includes implementation information for many of the
interagency rules, with timelines extending through the end of
2011.

The following table includes the rules the FDIC is responsible for
promulgating, as well as the applicable statutory deadlines, if any.
Items currently included on the FDIC Initiatives Web site with a
projected completion date are marked with an asterisk. In some in-
stances, the Dodd-Frank Act provides for agency discretion in rule-
making. Where the FDIC has exercised its discretion not to pro-
mulgate a rule at this time, it has not been listed below.
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Rules and Studies

Rule or study; agencies, authority

Statutory Deadline

Study on the economic impact of regulatory limitations
intended to reduce systemic risk; as member, FDIC assists in
Financial Stability Oversight Council (FSOC) study; § 123

By January 17,2011

* Mandatory rules for Resolution Plans; Board of Governors
of the Federal Reserve System (FRB) and FDIC
jointly:§ 165(d)(8)

Not later than January 21,
2012 (18 months from date of
enactment)

Regulations implementing self-administered stress tests for
financial companics; Each primary federal regulatory agency,
in coordination with the FRB and the Federal Insurance
Office; § 165(1)(2)

Statutory deadline for FRB
regulations is January 21,
2012, FDIC will adopt a
comparable schedule

* Minimum Leverage Capital Requirements; Appropriate
Federal Banking Agencies; §171(b)(1)

No statutory deadline

* Minimum Risk-Based Capital Requirements; Appropriate
Federal Banking Agencies; § 171(b)(2)

No statutory deadline

* Capital requirements for activities that pose risks to the
financial system; Appropriate Federal Banking Agencies; §
171(b)(7)

No statutory deadline

Mandatory regulations defining “consolidated revenues”
criteria for “financial company predominantly engaged in

| activities financial in nature™, FDIC, in consultation with

Secretary of Treasury (Secretary); § 201(b)

No statutory deadline

Mandatory rules for orderly liquidation of covered brokers
and dealers; SEC and FDIC jointly, in consultation with
SIPC; § 203(h)

No statutory deadline

* Discretionary implementation rules as necessary or
appropriate for orderly liquidations of covered financial
companies; FDIC, in consultation with FSOC; § 209

No statutory deadline

* Mandatory Regulations on calculation of the Maximum
Obligation Limitation; FDIC and Secretary jointly, in
consultation with FSOC; § 210{n)(7).

No statutory deadline

Orderly Liquidation—Rules governing payment of post-
insolvency interest to creditors (authorized, not mandated);
FDIC; § 210(a){T)(D)

| No statutory deadline

Orderly Liquidation—Records retention requirements, FDIC;
§ 210(a)(16Y(D)

No statutory deadline
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Rule or study; agencies, authority

Statutory Deadline

Regulations for inflation adjustment for wage claims against
financial company in receivership; FDIC; § 210(b)(1)(C) &
(D)

No statutory deadline

Proper measure of actual, direct, compensatory damages
caused by repudiation (optional regulation); FDIC;
§ 210(c)3NE)

No statutory deadline

Mandatory QFC recordkeeping rules; primary financial
regulators jointly; § 210(c)(8)(H)(i)-(iv)

Not later than July 21, 2012

Assessments to repay Treasury (post appointment); FDIC, in
consultation with Secretary, § 210{0)(6)
Also clawbacks for certain additional payments to creditors

No statutory deadline

Regulations prohibiting covered financial company assel sales
to certain persons; FDIC; § 210r)(1)

No statutory deadline

Mandatory regulations regarding executive compensation
(Clawbacks and definition of “compensation”); FDIC,
§ 210(s)(3)

No statutory deadline

Mandatory regulations for industry-wide ban against senior
executives and directors responsible for systemic failure;
FDIC and FRB jointly, in consultation with FSOC; § 213(d)

No statutory deadline

* Mandatory Regulations redefining assessment base; FDIC
solely; § 331(b)

No statutory deadline

* Mandatory dividend regulations; FDIC; § 332

No statutory deadline

Offset assessments when Designated Reserve Ratio grows
between 1.15 and 1.35 percent by September 30, 2020, for
1DIs smaller than $10 billion; FDIC; § 334(c)

Offset required when reserve
ratio reaches 1.15% and ends
when the reserve ratio reaches
1.35 % by September 30,
2020

* Mandatory regulations implementing permanent $250,000
deposit insurance coverage; FDIC; § 335

No statutory deadline, but
effective immediately—

trading and acquisition of interest in hedge or private equity
funds by IDI or company that controls IDI or affiliates; SEC,
CFTC, and AFBAs;

Joint rule for insured depository institutions (IDIs) with FSOC
coordinating:§ 619

completed.
* Mandatory regulations implementing temporary unlimited Statute effective
deposit insurance coverage for non-interest bearing December 31, 2010
transaction accounts (sunsets December 31, 2012); FDIC;
§343
f Mandatory regulations for Source of Strength requirement for | July 21, 2011
| BHCs, S&LHCs, and other companies that control [DIs;
appropriate federal banking agencies (AFBAs) jointly;
§616(d)
Volcker Rule - Mandatory regulations prohibiting proprietary | Due 9 months after FSOC

Report (which is due by
January 21, 2011)
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| Rule or study; agencies, authority

Statutory Deadline

Joint review and report to FSOC and Congress on the
activities permissible for a bank entity; AFBAs jointly; § 620

Report due March 21, 2012

Rulemaking on minimum standards for conducting swap
activities; Prudential regulators, (including banking agencies

24 months after the effective
date of section 716, which is

for [DIs); §§ 716 & 754 360 days after enactment

Capital and margin requirements for swap and securities- Due under statute the later of

based swap dealers and major swap and securities-based swap | 360 days after enactment or,

participants; Prudential regulators, in consultation with SEC | in the case of regulations, at

and CFTC; § 731/764 least 60 days after a final rule
is published

Regulations on foreign currency futures; AFBAs, CFTC, and
SEC (not jomtly); § 742

No statutory deadline

International harmonization of swaps regulation; The CFTC,
SEC, prudential regulators & foreign regulatory authorities;
§ 752(a)

No statutory deadline

Mandatory regulations over when a Financial Market Utility
must provide notice before changing its rules, procedures, or
operations; Each supervisory agency, in consultation with
FRB; § 806{c)(1)(B)

No statutory deadline

* Remove regulatory references to credit ratings, and
substitute our own credit-worthiness standards; All federal
agencics; § 939A

Review must be completed by
July 21, 2011

Mandatory regulations governing credit risk retention in asset-
backed securitizations; federal banking agencies (FBAs) and
the SEC, jointly with FSOC coordination; § 941(b)

By April 18,2011

| Mandatory regulations governing credit risk retention in asset-
backed securitizations backed by residential mortgages;
FBAs, SEC, HUD Secretary, and the FHFA jointly with
FSOC chair coordinating; § 941(b)

By April 18,2011

* Mandatory joint regulations or guidelines on enhanced
compensation structure reporting and prohibiting
inappropriate incentive-based payment amangements;
AFBAs, NCUA, SEC & FHFA, jointly; § 950

April 21, 2011

Mandatory procedural rules governing sctting aside of CFPB
rules; members of FSOC, FSOC; § 1023

No statutory deadline

Mandatory rulemaking against retaliation against an IDI or
other covered person that institutes an appeal of a conflicting
supervisory determination; CFPB, Prudential Regulators,
jointly; § 1025(c)(4KE)

No statutory deadline

Regulations and procedures governing a broadly available
FDIC Debt Guarantee Program; FDIC, in consultation with
Secretary: § 1105(b)(1)

As soon as practicable
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Rule or study; agencies, authority

Statutory Deadline

Property appraisal requirements for higher cost mortgages;
FRB, OCC, FDIC, NCUA, FHFA, and CFPB; (Appraisal
Subcommittee of FFIEC); § 1471

No statutory deadline

Optional appraisal report portability joint regulations; FRB,
OCC, FDIC, NCUA, FHFA, and CFPB; (Appraisal
| Subcommittee of FFIEC); § 1472(a)

Mandatory jointly issued minimum requirements for
regisiration of appraisal management companies; FRB, OCC,
FDIC, NCUA, FHFA, and CFPB; (Appraisal Subcommittee
of FFIEC); § 1473(f)

No statutory deadline

Mandatory jointly issued requirements for the reporting of the
activities of appraisal management companies to Appraisal
Subcommittee; FRB, OCC, FDIC, NCUA, FHFA, and CFPB;
(Appraisal Subcommittee of FFIEC); § 1473(f)

No statutory deadline

Mandatory jointly issued regulations to implement quality
| controls standards for automated valuation models; FRB,
QCC, FDIC, NCUA, FHFA, and CFPB; (Appraisal
Subcommittee of FFIEC); § 1473(q)

No statutory deadline

Study on core and brokered deposits; FDIC; § 1506(b)

Report due to Congress
July 21,2011
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FOIC Initiatives under the Dodd-Frank Wall Street Reform and
Censumer Protection Act

The FOIC is for imgl g @ number under the
Dodd-Frank Wall Street Refarm and Corsumer Protecton Act Here are
some cf our recent accomplishments and upcoming plans to carry out our
responsibilities under the Act

Objectives Completed

Plan & Deposit Fund (DIF
Proposed Rules
Adopled a revised Resioration Plan o meet the new statulory goal for the
DiF resenve rato, and issued an NPR to set a new designated reserve ralio,
implement 3 divdend policy, and set assessment rates (Octaber 18, 2010)
Comments on the NPR due by November 26, 2010. Notice and NPR §§332

&334

Section 332 of the Dodd-Frank Wall Street Reform and Cansumer Profecion
Agt

Section 334 of the Dodd-Frank Wall Sireet Reform and Consumer Prolection
Act

DiF Assessmant Base Proposed Rule

Isswed an NPR to implement changes to the assessmend base used fo
determine risk-based premiums for insured deposiory nstitutions, §331(b),
proposed changes 1o the risk-based pricing system necessitated by changes
1o the assessment base. (Navember 3, 2010).

Ngtice and NPR §331

Also peoposed changes in a separale NPR on assessments for large banks
Nabce and NPR §331

Section 331 of the Dodd-Frank Wall Sireet Reform and Cansumer Protection
Act

Initial Orderly Liquidation Proposed Rule
Issued NPR on indial rules relating to onderly iqudation authonty and
requested comments respanding to addibonal guestions aimed al a mare

p ive orderty liquidation g {Ociober 12, 2090)
Comments due o1 NPR by November 18, 2010, comments on addibonal
questions due by January 18, 2011 NPR §209; View Comments
Section 209 of the Dodd-Frank Wall Streg! Reform and Consumer Prolection
Act

Unlimited Deposit Insurance Coverage for Non-interest Bearing
Transaction Accounts Final Rule

Aher consideration of comments on NPR, ssued final rule mplementing
temporary unlmiled deposd insurance coverage for non-nfesest beanng
Iransaction accounts (November 8, 2010). Comment Period closed October
15, 2010. View Comments; Final Rule §343

Section 343 of the Dodd-Frank Wall Street Reform and Consumer Prolection
Act

Daposit Insurance Coverage Limit Final Rule
Issued Final Rule implementing permanent increase in deposi insurance
coverage to $250,000 (August 10, 2010) Final Rule §335



134

Section 335 of the Dadd-Frank Wall Street Reform and Consumer Prolactan
L]

Review of Regulatory Use of Credit Ratings and Request for Comment
Issued joint Advance Nofice of Proposed Rulemaking (ANPR) to request
publc comment on other measures of credidworthiness (as aflematives 1o
credit ratings) for use in capital regutations (August 10, 2010). Comment
period closed October 25, 2010, ANPR §939A: View Comments

Section 9394 of the Dodd-Frank Wall Sireet Reform and Consumer
Prolection Act

Events Completed

R R g New Authority
Held first in lsnnesu{n:mdtame Usmwﬂh external parties on new
resalution authority for systemically important nonbank financial companies
and bank halding companies (August 31, 2010). (Roundtables are webcas!
live and subsequently archived and available for viewing. ) Roundiable
Agenda - Tithe 1I; Archived Webcast

Conducted Roundtable Regarding New Deposit Insurance Assessment
Authority

Held roundtabile discussion an the new deposil nsurance assessment
authority and polices for Deposit Insurance Fund {DIF) management
(September 24, 2010). Roundtable Agenda - §§331, 332, & 334 Archived
Wel

beast
Section 331 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act
Section 332 of Ihe Codd-Frank Wall Street Reform and Consumer Protection

At
Section 334 of the Dodd-Frank Wall Street Reform and Consumer Profecton
At

Conducted ion Plans

Co-spansored, with Federal Reserve Board, a roundtable discussion on the
resciution plans subject to joint FDIC/Federal Reserve Rulemaking and
required for systemically impartant nonbank financial companees supervised
by the Federal Reserve and bank holding companies under the Dodd-Frank
Act {November 4, 2010).

Roundtable Agenda - §165 Archived Webcast

Section 165 of the Dodd-Frank Wail Street Reform and Consumer Protecton
Al

Conducted Roundtable Regarding Credit Ratings
Co-sponsared, with Federal Reserve Board, a roundtable discussion on
credit ratings (Navember 10, 2010}

Section 9394 of the Dodd-Frank Wall Street Reform and Consumer
Prgtection Act

Objectives Planned: October - December 2010

Designated Reserve Ratio Final Rule

After consideration of comments on the October NPR proposing a DIF
Designated Reserve Ratio of 2%, issue a final rule

Section 334 of the Dodd-Frank Wall Street Reform and Consumer Protection
At

Enhanced Compensation Structure Proposed Rule
Issue an NPR mpiemeﬂi!g enhanced disclosure and reporting of
and pi g incentive-based payment
that en inappropri - isk taking by covered financial
mpmes 5956,
Section 956 of the Dodd-Frank Wall Street Reform and Consumer Prodegtion
Al




135

Objectives Planned: January - March 2011

Divarsity

Establish new Office of Minonity and Woemen Inclusian, §342

Section 342 of the Dodd-Frank Wall Street Reform and Consumer Protection
Bt

Credit Risk Retention (“Skin in the game”] Proposed Rule

Issue NPR requeing credil fisk relention for asset backed securitizations.
Rules must require any securiizer to retain af least 5% of credd risk in
assels il ransfers through a securitization, Subject 10 an exception for
securibzations backed by Quaified Residential Morgages, § 341

Sectign 941 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act

Plans Joint Prop
Develop joint NPR with Federal Reserve Board to implement resolution plan
requirements for certam nanbank fnancial companies and bank hokling
companies, as described in connection with the Novemnber 4, 2010
Roundtable, §165(d)

Section 165(d} of the Dodd-Frank Wall Street Reform and Consumer
Prolection Act

Minimum Risk-based Capital Requirements

Implement the required risk-based capital floor for the advanced approaches.
nsk-based captal rules (Basel 1), §171

Section 171 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act

Initial Orderly Liquidation Final Rule

Afer close of comment period on the intial Orderdy Lquidation NPR,
consider comments, and issue Final Rule, §209

Section 209 of the Dodd-Frank Wal Steet Reform and Consumer Profection
Act

Ordarly Liguidation - Maximum Obligation Limitation Proposed Rule
Essue an NPR, jointly with the Secretary of the Treasury, and in consultation
with the Financial Stability Oversight Council, governing the calculation of
Ileumun{)qu Limitatian, applicatle hanyFDIClm'qufrum
Treasury for the orderly bqui of a specific impertant
nonbank financial company or bank holding comgany, §2m¢n;|,?]

Seclion 210(n)(6) & (7) of the Dodd-Frank Wall Street Reform and

" Consumer Prolection Act

Capital and Margin Requirements.

Develop jeont NPR 1o implement capital and margin requirements for swap
dealers, major swap participants, securty-based swap dealers, and major
sacurity-based swap participants under sach prudential reguiator's
Jurisdiction, §731

Section 731 of the Dodd-Frank Wall Street Reform and Consumer Prolection
At

Enhanced Compensation Structure Final Rule

After consideration of comments on the NPR, issue final rule impiementing
enhanced disciosure and reporting of compensation aangements and
prohibiting incentive-based paymen arrangements thal encourage
inappropriate nisk taking by covered financral companies, 5858

Section 856 of the Dodd-Frank Wall Street Reform and Consumer Protaction
At

Regulatory Use of Credit Ratings Proposed Rule
Review exsting references to credit ratings o statules and regulations;
ploposa revisions 1o regulations thal contain references to credit ratings,
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§938A.
Section 5394 of the Dodd-Frank Wal Street Reform and Congumer
Protection Act

Objectives Planned: April - July 2011

Credit Risk Retention ("Skin in the game") Final Rule

Review comments on NPR and ssue Joint Final Rule 1o require any
securitizer fo fetain al least 5% of credd risk in assels # transfers through a
securilization, with an exception for securifizations backed by Qualified
Residential Morigages, § 941

Section 941 of the Dodd-Frank Wall Street Reform and Consumer Pratection
At

Enhanced Compensation Structure Final Rule

Review comments on NPR and issue Joint Final Rule to implement
enhanced disclosure and reporiing of compensation ammangements and to
prohibit incentive-based payment arangements thal encourage
inappropriate risk taking by covered financial companies, § 956

Section 556 of the Dodd-Frank Wall Street Reform and Consumer Pratection
Act

Broader implementation Rules for Orderly Liquidations Final Rule

After close of comment penad for addional questions included i the mitial
Orderly Liquidation NPR, issue ANPR, consider comments, and issue NPR
and Final Rules that are mare comgrehensive than the initial rules adopted

earker, §209
Section 209 of the Dodd-Frank Wall Street Reform and Cansumer Pratection
Act

QFC Recardkeeping Proposed and Final Rules
Issue oint NPR and, afer consideration of comments, Final Rule regarding
Qualified Financial Contract (OFC) recordkeeping requirements for financial
companies, § 210{ck8)(H). [QFCs are contracts between financial
companies — including commodities, forward contracts, and repos — that
can pose systemic risks when there are settlement failwes. The Dodd-Frank
Azt requines the Federal primary firancial regulatory agencies to adopt rules
necessary 1o assist the FDIC in the event of an arderly liguidation)

Section 210 of the Dodd-Frank Wall Street Reform and Consumer Protecton
Acl

Identify OTS Regulations and Orders for FDIC Enforcement
Identify and publish a list of the OTS requlations and arders that FDIC will
enforce after the transfer of OTS supervision of stale thrfts to FOIC, § 3%6{c}

(3.

Section 316(c) of the Dadd-Frank Wall Street Reform and Consumer
Protection Act

Stress Tests for Financial Companies Proposed Rules

tssue an NFR (in coordination with FRB and Federal Insurance Cfice]
regarding requirements for seif-administered siress lests for FDIC-reguiated
depository inslitutions wilh tolal consclidaled assels of more than $10 bilkan,
§185()(2)

Seglion 163 of the Dodd-Frank Wall Street Reform and Consumer Protection
Mt

Prohibitions on Proprietary Trading ("Velcker Rule”) Proposed Rule
Issue @ Joinl NPR (with other Federal Banking Agencies with FSOC

inaling) prohibiting progrietary trading and acquistion of an inlerest in
hedge or privale equity funds by insured depository instifutions, § 619,
Section 619 of the Dedd-Frank Wall Street Reform and Consumer Protection
At

Core and Brokered Deposit Study
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Canduct a study on the use of core and brokered deposits and provide a
writien repon to Congress with legislative recommendations, if any, to
address concems in connection wilh the definiians of core and brokered
depasits, § 1506

Suction 1506 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act
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Q.9. Please provide the Committee with an implementation sched-
ule that includes a list of the reorganizational tasks your agency
will undertake to fulfill the mandates of Dodd-Frank and the date
by which you intend to complete each task.

A9. 1. In August, the FDIC Board of Directors approved the cre-
ation of an Office of Complex Financial Institutions (OCFI) that
will:

e perform continuous review and oversight of banks and bank
holding companies with more than $100 billion in assets, as
well as nonbank financial companies designated as system-
ically important by the FSOC to be supervised by the FRB;

e monitor risks among the largest and most complex financial in-
stitutions and develop plans for the contingency that one or
more of these companies might fail; and

e carry out the FDIC’s new authority to implement orderly liq-
uidations of systemically important bank holding companies
and nonbank financial companies that fail.

2. We are establishing a new division within FDIC with con-
sumer protection as its focus. The new Division of Depositor and
Consumer Protection will be created through the transition of staff
from our existing Division of Supervision and Consumer Protection.
We also will transfer employees from our existing research staff to
the new division to perform consumer research and Home Mort-
gage Disclosure Act (HMDA)/fair lending analysis. On October 12,
the FDIC announced the appointment of Mark Pearce as director
of the new division. He will assist in the orderly set-up of the divi-
sion by January 2011. We also are in the process of strengthening
our legal workforce dedicated to supporting depositor and consumer
protection functions.

3. In addition, the FDIC—jointly with the Board of Governors,
the OCC, and the OTS—is developing an implementation plan for
the transfer of OTS powers and personnel. Upon completion of the
implementation plan, it will be forwarded to the Committee on
Banking, Housing, and Urban Affairs, among others, for review.
Any additional organizational changes required will be outlined in
that document.

4. Section 342 of the Dodd-Frank Act requires the FDIC and
other specified agencies to establish an Office of Minority and
Women Inclusion (OMWI) within 6 months of enactment of the
new law, which is January 21, 2010. We are currently considering
how many additional staff will be needed, how best to integrate the
work of the OMWI with our operating divisions, and whether to ad-
vertise the position of Office Director for applicants outside the
FDIC. While our Board of Directors has not yet made any final de-
cisions on how the Office will be organized and led or how many
staff will be authorized, the FDIC is having robust discussions
among senior management on how to best transition our existing
functions to the OMWI and expand the functions to include the im-
portant new responsibilities under Section 342 of the Dodd-Frank
Act.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM SHEILA C. BAIR

Q.1. Over the last 15 years, the 6 biggest banks grew from having
assets equal to 17 percent of GDP to 63 percent of GDP. The four
largest banks control about 48 percent of the total assets in the Na-
tion’s banking system. And the 5 largest dealer banks control 80
percent of the derivatives market and account for 96 percent of the
exposure to credit derivatives.

Part of the Volcker Rule, section 622 of the Dodd-Frank Act, re-
quires the Financial Stabilty Oversight Council (FSOC), of which
your organizations are a member, to study and make recommenda-
tions concerning the effects of financial sector concentration on fi-
nancial stability, moral hazard, efficiency, and competitiveness in
the financial system. Subject to these recommendations, no com-
pany will be permitted to hold more than 10 percent of the liabil-
ities held by all financial companies, with some significant excep-
tions.

What effect does concentration in the financial industry have on
financial stability, moral hazard, efficiency, and competitiveness?

A.1. Financial firms can reduce risk by diversifying across product
lines and by serving wider geographic areas. The risk reducing ben-
efit is realized as a financial firm grows in size and is able to offer
more products and operate in wider markets. However, once a firm
operates across almost all available business lines on a nationwide
basis, it has exhausted any benefit from diversification. At this
point, the firm has a risk profile that mirrors the overall risk of
the market and general economic conditions. Risk is further con-
centrated when these financial firms become important counterpar-
ties and service providers to many transactions that facilitate fi-
nancial intermediation in the economy. These issues became appar-
ent during the financial crisis when large, complex financial orga-
nizations—because they are so interconnected—contributed to in-
stability of the financial system.

Q.2. Given that the six biggest banks alone have about $7.4 trillion
in liabilities, almost 53 percent of GDP, do you think this provision
will meaningfully restrict the size of financial institutions?

A.2. Section 622 will restrict growth through merger that would
put the combined firm above the 10 percent limit as implemented
by regulation. However, as this question and the preamble suggest,
this still represents significant concentration of industry assets and
liabilities in a handful of companies.

As we have discussed in prior testimony, the notion of “Too-Big-
to-Fail” (TBTF) led to a system of “privatized profits and socialized
risks.” This was exacerbated by other misaligned incentives
throughout the financial system that led to a substantial buildup
of risks in the system and the resulting crisis. The key to address-
ing the concentration and moral hazard issue is not only setting
size and market share limits, but more importantly, addressing
market perceptions that certain institutions are TBTF. If TBTF can
be effectively eliminated, it will realign systemically important in-
stitutions’ risk and reward framework and instill market discipline
on investors and counterparties.
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Q.3. How should this rule be implemented to address financial sta-
bility, moral hazard, efficiency, and competitiveness?

A.3. We are in agreement that limiting a single institution’s size
is prudent and helps reduce concentration risk to not only the de-
posit insurance fund but to the broader financial system. The FDIC
and other members of the FSOC are participating in the study and
recommendations required by Section 622 of the Dodd-Frank Act.
The study should address many of your concerns about concentra-
tion in the financial industry including how concentration affects fi-
nancial stability, moral hazard, and the efficiency and competitive-
ness of U.S. financial firms. The results of the study are due in
January.

Q.4. Can you identify any potential loopholes in the existing provi-
sion?

A.4. Section 622 gives the FSOC wide latitude to make rec-
ommendations to the Board of Governors to issue regulations under
the section, including definition of terms, as necessary. This allows
the FSOC and the Board to close loopholes that may appear.

Q.5. As I've made clear before, I think the largest financial firms
in this country are just too large, and that their massive size
threatens our economic security and puts us at risk in future cri-
ses.

I think the rise of proprietary trading was one of the key drivers
behind the massive growth in our largest financial institutions.
Firms were taking on ever increasing prop trading positions, often
with highly unstable short term financing, and when things froze
up, the house of cards collapsed. The Volcker Rule looks to stop
this risk.

I know that my colleagues, Senator Merkley and Senator Levin,
drafted section 619 of the Dodd-Frank Act to ensure broad coverage
of the prohibition on proprietary trading by banks, and meaningful
restrictions on the largest nonbank financial firms. Nevertheless,
one of the concerns I have is that firms may try to evade the re-
strictions. Particularly, I'm concerned that if the regulators set a
definition of “trading account” that is too narrow, it might not cap-
ture all of the risks of proprietary trading. These evasions could
only happen if the regulators ignore the clear direction of the law
to stop proprietary trading.

Are you prepared to take a broad view on the definition of “trad-
ing account” and examine and prevent proprietary trading, wher-
ever it occurs?

A.5. Historically, regulatory capital requirements for trading posi-
tions have been lower than requirements for banking positions,
providing firms with an incentive to take a broad view of the trad-
ing account. However, we understand that the advent of the
Volcker Rule could realign these incentives such that firms may be
motivated to move some proprietary trading positions outside the
trading account. As a result, we agree that the definition of “trad-
ing account” should be viewed broadly.

We believe the exemptions to the prohibition on proprietary trad-
ing—particularly the exemptions related to customer accommoda-
tion, hedging, and market-making and underwriting—present a
more significant threat to the adoption of a meaningful ban on pro-
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prietary trading. We will work with the other regulators to define
these exemptions as narrowly as possible.

Q.6. In short, are you prepared to use the full power of the
Merkley-Levin provisions to cut the size and riskiness of our banks
so they get back to the business of lending to families and busi-
nesses?

A.6. The provisions that strictly limit investments in hedge funds
and private equity firms are important checks on the ability of
banking organizations to increase both their size and risk profile
through opaque structures.

The Basel Committee on Banking Supervision set the so-called
“Basel II” minimum capital requirements for banks at 8 percent,
with an additional 2.5 percent buffer. But a recent study by the
Bank for International Settements (BIS) suggests that the optimal
capital ratio would actually be about 13 percent. Going forward,
the FSOC will recommend capital requirements for systemically
important nonbank financial companies.

Q.7. Do you favor increasing capital for systemically important fi-
nancial companies above the 10.5 percent Basel III ratio, and closer
to the 13 percent number?

A.7. The regulatory capital requirements for banks should reflect
the risk of the bank itself and the risk the bank poses to the broad-
er financial system. For large systemically important banks, we
have been working with the Basel Committee on Banking Super-
vision and the Financial Stability Board, as well as the other bank-
ing regulators, to develop systemic capital surcharges for system-
ically important banks. The total risk-based capital requirement as
proposed by the Basel Committee is 10.5 percent. Any systemic
surcharge would be added on top of that 10.5 percent minimum re-
quirement.

Q.8. Would you be comfortable establishing progressive capital re-
quirements that increase as institutions grow larger?

A.8. The regulators are discussing how we might apply a graduated
surcharge for systemically important banks. It is certainly a cred-
ible option.

Q.9. Wall Street often argues that higher capital means higher
costs for borrowers, and BIS has estimated that for each 1 percent
of increased capital, banks will have to raise rates by 15 basis
points (0.15 percent). Do you believe that banks could adapt to new
capital requirements in ways that do not pass costs on to customers
and borrowers, for example, by cutting outsized salaries and bo-
nuses?

A.9. One of the very clear lessons of the recent financial crisis is
that banks did not have enough capital or enough high quality cap-
ital. Increasing the amount and quality of capital does have a cost
and the BIS estimate does provide a reasonable benchmark. Al-
though the cost of capital is an element of pricing of credit, pricing
also should reflect risk inherent in credit exposures. The financial
crisis revealed that banks offered credit products at artificially low
prices. As these prices are adjusted to more appropriately reflect
risk, the cost of some credit products will increase and others may
decrease.
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Although there is not a direct correlation between compensation
and cost of credit, the compensation issues are being addressed as
mandated by section 956 of the Dodd-Frank Act.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TESTER
FROM SHEILA C. BAIR

Q.1. Section 1022(b) of the Dodd-Frank bill requires that in rule-
making, the Consumer Financial Protection Bureau shall consider
“the impact of proposed rules on covered persons, as described in
section 1026, and the impact on consumers in rural areas.”

What specific guidance and resources will the FDIC and the Fed-
eral Reserve provide to the Bureau to ensure that it can adequately
understand the impact of proposed rules on community banks with
assets of less than $10 billion?

A.1. As the primary supervisor of community banks and their Fed-
eral deposit insurer, the FDIC is particularly sensitive to the regu-
latory environment in which community banks operate. With re-
gard to the many consumer financial protection laws for which the
FDIC has examination and enforcement authority, but not rule-
writing authority, the FDIC has long made it a practice to convey
detailed information or concerns to the agencies with rulemaking
authority. The examples include, but are not limited to, the Truth
in Lending Act, the Electronic Fund Transfer Act, the Real Estate
Settlement Procedures Act, and Section 5 of the Federal Trade
Commission Act relating to Unfair and Deceptive Acts or Practices.

Under the Dodd-Frank Act, the FDIC will not have primary rule-
making authority for consumer financial protection laws; however,
the FDIC will retain consumer protection examination and enforce-
ment authority for institutions with assets of $10 billion or less.
The Dodd-Frank Act will likely strengthen the consultative process
in consumer financial protection rulemaking since the Act man-
dates prior consultation by the Bureau with the FDIC in many pro-
visions (such as sections 1022(b), 1031(e), and 1015, as well as in
various specific sections of consumer laws). It will be critically im-
portant for the FDIC to communicate to the Bureau regarding how
proposed rules could impact the FDIC’s supervisory program and
the affected FDIC supervised institutions. The information will be
based on a variety of sources, including extensive research, super-
visory experience, and outreach efforts. As a result, it will be a pri-
ority for the FDIC to provide input on proposed rules to the Con-
sumer Financial Protection Bureau so that the Bureau has the ben-
efit of the FDIC’s long experience in supervising community banks.

Q.2. What infrastructure will the Fed and FDIC develop to ensure
the coordination and sharing of information with the Bureau in
cases in which the rule writing and examination and enforcement
authority is split among agencies?
A.2. Under the Dodd-Frank Act, an infrastructure will be in place
to ensure coordination and information sharing at the agency prin-
cipal and staff levels, as well as through the interagency process.
First, the Director of the Consumer Financial Protection Bureau
will be a member of the FDIC’s Board. In this role, there will be
opportunities to communicate on rule writing, examinations, and
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enforcement authority at the highest levels between the two agen-
cies.

Second, following enactment of the Dodd-Frank Act, the FDIC
approved the establishment of a new division—the Division of De-
positor and Consumer Protection. One of the key reasons for cre-
ating this division was to ensure that the FDIC has a strong infra-
structure in place to conduct ongoing dialogue with the new Con-
sumer Financial Protection Bureau at the staff level in order to
groxl;ide the FDIC’s perspective as the supervisor of community

anks.

Finally, the Consumer Compliance Task Force of the Federal Fi-
nancial Institutions Examination Council (FFIEC) has long coordi-
nated the development of examination procedures, and rule writing
when appropriate, among the Federal banking regulators. As a re-
sult, the Federal banking agencies already have standard operating
procedures in place for when we need to jointly develop examina-
tion procedures or regulations. In the future, the Director of the
Bureau will also be a member of the FFIEC. We expect that al-
though the Bureau will have sole rulemaking authority for many
consumer protection regulations, all of the agencies that examine
for and enforce these laws will continue to jointly develop examina-
tion procedures through our existing collaborative process, which
will include the Bureau.

Q.3. The Dodd-Frank bill included provisions requiring the FDIC
to change its insurance assessment based from domestic deposits to
total assets less tangible equity. What is the FDIC’s timeframe for
implementing this change, including the publishing of the proposed
rule, comment period and implementation date of the new assess-
ment base for financial institutions?

A.3. As a result of the Dodd-Frank Act, an insured depository insti-
tution’s (IDI’'s) assessment base will be calculated using average
consolidated total assets less average tangible equity (with the pos-
sible exception of banker’s banks and custodial banks, which the
Dodd-Frank Act allows the FDIC to treat differently). This change
constitutes a substantial revision to the deposit assessment system,
which, by statute, can only be made after notice and opportunity
for comment. Accordingly, on November 9, 2010, the FDIC’s Board
of Directors adopted a notice for proposed rulemaking with request
for comment on changes to the assessment base and their antici-
pated effect. The proposed rulemaking has a 45 day comment pe-
riod and proposes to make the changes effective April 1, 2011.

Q.4. Can you provide me an update on your agencies progress in
implementing the property appraisal requirements of Title XIV of
Dodd-Frank? What process will you use to develop and implement
these requirements?

A.4. Title XIV contains several provisions pertaining to appraisals
for transactions secured by a consumer’s principal dwelling. Sev-
eral provisions require joint rules to be promulgated, which in-
cludes drafting the joint proposed rules, soliciting public comments,
and finalizing those rules. Therefore, the FDIC is working closely
with the Federal Reserve Board, the Office of the Comptroller of
the Currency, the National Credit Union Administration, the U.S.
Department of Housing and Urban Development, and the Federal
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Housing Finance Agency to address these provisions and
rulemakings, as appropriate. In addition, once the Consumer Fi-
nancial Protection Bureau becomes operational, this agency also
will participate in interagency efforts relating to the implementa-
tion of many of these provisions.

In September 2010, the FDIC, along with the other agencies, es-
tablished interagency working groups which are meeting to study
and discuss key implementation issues. These groups now are iden-
tifying specific appraisal-related issues relative to transactions se-
cured by a consumer’s principal dwelling that will need to be ad-
dressed by proposed rules or interpretive guidance.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR KOHL
FROM SHEILA C. BAIR

Q.1. In February 2008, the FDIC began a two-year pilot project to
review affordable and responsible small-dollar loan programs in fi-
nancial institutions. Title XII of the Dodd Frank Act calls for the
establishment of a small dollar loan program within the Depart-
ment of Treasury’s Community Development Financial Institutions
Fund. What has the FDIC learned from its pilot program that
would be helpful for Treasury to consider as it implements its own
small dollar loan program?

A.1. The FDIC’s Small-Dollar Loan pilot was a two-year case study
designed to illustrate the feasibility of banks offering small-dollar
loans as an alternative to high-cost credit products, like payday
loans or fee-based overdraft programs. The pilot ran from February
2008 to February 2010, and concluded with 28 participating banks
ranging in asset size from $28 million to $10 billion. Cumulatively,
during the pilot, banks made more than 34,400 loans with a prin-
cipal balance of about $40.2 million. While delinquencies for loans
made under the pilot were much higher than for personal unse-
cured loans in general, the loans had similar default rates to the
general population. This fact—that loans made under the pilot are
no more likely to default than other similar loans—is an important
takeaway from the pilot that might be helpful to the Treasury as
it implements its program.

Regarding other important lessons learned, a key point was that,
as an overall program, most of the bankers did not view the small-
dollar loans as a stand-alone profit generator. Rather, they indi-
cated that long-term relationship building was the primary goal for
their small dollar loan program. The bankers are seeking to gen-
erate long-term profits by using the small dollar product to build
or retain multiproduct relationships.

In terms of actual product elements, bankers indicated that loan
terms longer than just a few pay periods were critical for loan per-
formance in that they gave consumers more time to recover from
financial emergencies. While some banks experimented with short-
er loan terms, in all but one rather specialized case, 90 days
emerged as the bare minimum with averages hovering much
longer, at 9 months or more. Streamlined, but solid underwriting,
also was considered important for mitigating defaults.

The pilot also found that in general, small-dollar loan programs
that emphasized savings linked to credit and delivery of financial
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education tended to have lower default rates than those that did
not. Given the limited sample size and differences in program fea-
tures, it is difficult to determine whether and the extent to which
linked savings or formal financial education directly affected per-
formance, however, there were some indications that these could be
factors. Another interesting finding in this area was the difference
of opinion among pilot bankers about mandating linked savings
and financial education. Some bankers believed that these items
had to be hardwired into the small-dollar lending process to break
the cycle of high-cost lending. Others believed that adding features
for a loan complicates the small-dollar loan product and drives
stressed consumers into the ease of the payday process.

The best practices and lessons learned from the pilot resulted in
the following model template of product design and delivery ele-
ments for small-dollar loans that might be of use to the Treasury.
The template is simple and it is replicable in that it requires no
particular technology or infrastructure investment. It also could
help banks adhere to existing regulatory guidance that requires
banks to monitor excessive overdraft use and offer available alter-
natives to qualified consumers.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR MERKLEY
FROM SHEILA C. BAIR

Q.1. Regulatory Structure for Volcker Rule. As you know, the objec-
tives of the Merkley-Levin Volcker Rule are two-fold: (1) to address
the specific risks to our financial stability caused by proprietary
trades gone bad, and (2) to take on the conflicts of interests in pro-
prietary trading.

Ensuring effective oversight will be challenging, because the
issues are complicated. As you could see from the exchange at the
hearing between Senator Reed and Chairman Bernanke, with
interjections by Chairman Shapiro and Mr. Walsh, I and others are
beginning to come of the view that there will have to be oversight
at two levels. First, there will need to be real-time (or as close as
practicable) monitoring and enforcement at the individual trade-by-
trade level, which looks to whether any given transaction is propri-
etary trading. This will be necessary to ensure that the permitted
activities are not abused. Second, there will need to be macro-level
reviews of policies and procedures, and overall portfolio holdings.
This will be necessary to ensure that proprietary positions and con-
flicts of interest are not cropping up despite the restrictions. In ad-
dition to monitoring and enforcing the proprietary trading and con-
flicts of interest restrictions, regulators are also tasked with setting
appropriate capital charges, both for permitted activities, and, in
the instances of nonbank financial companies supervised by the
Board, capital charges for all covered activities.

Your agencies appear to have somewhat different strengths in
these areas, with perhaps the SEC and CFTC having greater expe-
rience policing the securities and derivatives markets for trading
violations, and the banking regulators having greater experience
evaluating the safety and soundness of firms and setting appro-
priate capital charges and levels.

Share with me your view about the strengths you believe your
agency brings to the oversight and enforcement of the Merkley-
Levin Volcker Rule? Are you committed to working with your fel-
low regulators to best use your agency’s strengths in the effort to
keep our financial system safe?

A.1. As you indicated, the FDIC has significant experience in eval-
uating the safety and soundness of financial firms and specific in-
vestments, as well as setting appropriate regulatory capital re-
quirements. We are prepared to work closely with our fellow regu-
lators and use the skills and abilities of the FDIC to keep the fi-
nancial system safe. We view the implementation of a strong
Volcker Rule as a vital tool in this effort.

Q.2. Data Collection. The Dodd-Frank Act requires a significant
amount of new data collection and storage, particularly in the de-
rivatives arena. The SEC and CFTC have made a priority of new
data collection in a number of areas. Collection and the ability to
automate reviews of the data will be critical to enforcing a wide
range of mandates under Dodd-Frank, including derivatives posi-
tion limits, the Volcker Rule provisions, and other parts of the bill.
At a minimum, your staffs will need to know who’s making trades,
the prices, how long firms hold onto their positions, and whether
and how their positions are hedged.
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Where is your agency in terms of thinking through the relevant
data you will need to collect?

A.2, Although the CFTC and SEC are responsible for establishing
data collection requirements, the FDIC staff has developed a list of
the relevant data fields and is in the process of communicating
these data needs directly to these agencies. As you indicate in your
question, these revolve around the volume of positions and the pur-
pose of the trade (hedge, speculate, make a market). As deposit in-
surer, the FDIC needs to be able to identify potential risks that are
building within the financial system as a result of derivatives con-
centrations. Moreover, the FDIC has a specific mission regarding
the disposition of over-the-counter (OTC) derivatives in the event
of the failure of an insured depository or systemically significant
market participant. In an earlier rulemaking, the FDIC developed
data maintenance and reporting standards for the OTC derivatives
in troubled banks; we refer to this as the “QFC Rule.” Because the
FDIC must make a decision on the disposition of the qualifying fi-
nancial contracts (QFCs) one day after the appointment of the
FDIC as receiver of the failed bank, an orderly resolution demands
that a full understanding of the positions and the purpose of the
trades be known in advance.

Q.3. Are there any major challenges you see in being able to collect
and analyze that data in real-time, so as to ensure compliance with
these various restrictions?

A.3. It is not clear that all of the analysis would need to be done
in real time. Certainly, real time analysis would be needed to as-
sure markets are functioning in an orderly manner and that viola-
tion of SEC or CFTC rules are not occurring. In general, the posi-
tions that banking organizations put on their books are not re-
versed during the course of one day. Moreover, data integrity is
very important; therefore, using data that have been confirmed by
both parties, or so-called “paired trades,” should be the cornerstone
of data accuracy for data being housed in the data repositories. For
accuracy and as it pertains to the ultimate use, position reporting
may not need to be in real time.

In terms of challenges, the greatest challenge likely may be ob-
taining accurate prices of positions in the repositories. Unlike the
exchange-traded markets, where prices are generally set through a
transparent market, the OTC contract values are usually marked-
to-model rather than marked-to-market. Particularly for the FDIC’s
receivership responsibilities, knowledge of the market value of the
contracts aggregated by exposure to a given counterparty (and the
family of affiliates) and the value of collateral (and the jurisdiction
in which it is being held) is critical.

Q.4. How do you see the newly created Office of Financial Research
playing into this process?

A.4. The Office of Financial Research (OFR) will be very important
for the analysis of the data and fostering data reporting infrastruc-
ture standardization. The OFR may be able to provide assistance
to regulators by developing data standards. Recent public discus-
sions by senior Treasury officials have emphasized the need to cre-
ate standardized identifiers for counterparties, trade types, etc., to
be able to analyze meaningfully the volume of information that will
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be housed in multiple repositories. For example, the trade reposi-
tories likely will be based on asset classes, such as interest rates,
foreign exchange, equities, etc. Without standardized identifiers,
the ability to aggregate positions across trade repositories for a
given banking organization will be limited.

Q.5. Cross-border Resolution. I know FDIC and to some extent oth-
ers have been working very diligently to implement the new resolu-
tion authority for our Nation’s large complex financial institu-
tions—which owes so much to my colleagues on this Committee
from Virginia and Tennessee.

But one of the areas I want to keep an eye on—and on which
I offered an amendment during financial reform to provide addi-
tional oversight of—is how to make that resolution work for large
firms operating across multiple national borders.

Where are we in terms of making the Dodd-Frank resolution au-
thority work for large, systemically significant financial firms oper-
ating across borders? How cooperative have our international part-
ners been in this effort?

A.5. We have received good cooperation from international super-
visors regarding the development of resolution plans for cross-bor-
der firms. In January and in July of this year, multiple day meet-
ings were held with international supervisors related to crisis man-
agement planning, specifically including resolution challenges fac-
ing the FDIC. Staff-level meetings have been ongoing with the
United Kingdom, in furtherance of and pursuant to a Memo-
randum of Understanding (MOU) with the Bank of England specifi-
cally related to resolutions and crisis management. The FDIC con-
tinues work with other international regulators as well to develop
resolution and crisis management MOUs.

Various challenges to cross-border implementation of resolutions
have been identified and continue to exist. These relate to different
insolvency regimes in national jurisdictions, which cause legal im-
pediments to effectuating a cross-border resolution (e.g., differences
in creditor rights, contractual termination rights, impediments to
transferring assets and liabilities, data protection and disclosure
rules), as well as operational challenges (e.g., continued access to
payment and settlement systems, functioning of operations cross
time zones around the world). These concerns are being discussed
bilaterally, as well as at the multilateral level, with organizations
such as the FSB, the International Monetary Fund and the Basel
Committee.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BUNNING
FROM SHEILA C. BAIR

Q.1. Chairman Bair, I cannot tell you how many times I have
heard community banks complain about how their regulators will
not allow them to make good, solid, small-business loans. Congress
responded to the lending crisis by creating another TARP-like
structure for small business lending, which I believe was a terrible
idea. To what extent is the FDIC guilty of smothering even solid
loans, and is the Fed or other regulators to blame?
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A.1. The FDIC is profoundly concerned about the availability of
small business credit. Clearly, the recession and real estate crisis
have caused banks to curtail loan originations as they seek to pre-
serve capital and workout an increasing level of nonperforming as-
sets. In addition, rapid collateral value depreciation is influencing
banks’ small business lending and loan restructuring decisions as
loan-to-value ratios, in certain instances, have deteriorated beyond
lenders’ internal underwriting standards. We have attempted to
address these issues and have taken actions internally to ensure
our supervisory practices encourage, rather than hinder, the avail-
ability of small business credit. As you know, small businesses are
a key driver of growth in our economy and likely will be the first
enterprises to create jobs and spur an expansion.

In response to the great public concern over small business credit
availability, the regulators issued the Interagency Statement on
Meeting the Credit Needs of Creditworthy Small Business Bor-
rowers on February 5, 2010, to encourage prudent small business
lending and emphasize that examiners will apply a balanced ap-
proach in evaluating loans. The guidance states that examiners
will not discourage prudent small business lending or criticize
loans solely due to a decline in collateral value. This guidance was
issued subsequent to the October 30, 2009, Policy Statement on
Prudent Commercial Real Estate Workouts that encourages banks
to restructure loans for commercial real estate mortgage customers
experiencing difficulties making payments. This Statement applies
appropriate and long-standing supervisory principles in a manner
that recognizes pragmatic actions by lenders and borrowers are
necessary to weather this difficult economic period. The FDIC be-
lieves these Statements have helped banks become more com-
fortable extending and restructuring soundly underwritten small
business loans.

The FDIC has not changed its expectations for prudent small
business lending. We provide banks with considerable flexibility in
dealing with customer relationships and managing loan portfolios,
and will continue to advocate for an expansion of prudent small
business lending at the institutions we supervise.

Q.2. What is the total number of bank failures over the past 3
years, and have the failures of smaller institutions contributed to
the growing trend of financial concentration in large banks?

A.2. Since the beginning of 2008 there have been 311 insured de-
pository institution failures (as of November 15, 2010). There were
25 in 2008, 140 in 2009 and 146 as of November 15.

The failure of small insured depository institutions has not con-
tributed to significant financial concentrations among large banks.
Of the 311 failures over the past 3 years, 302 have been small in-
stitutions, defined as those with total assets of less than $10 bil-
lion. These smaller institutions amount to only 3.9 percent of the
more than 7,800 insured depository institutions in existence today.
The top 50 insured depository institutions hold 72 percent of total
banking assets. But the top 50 institutions accounted for the acqui-
sition of only 29 of the small failed institutions since 2008, or less
than 10 percent of the total number. The trend toward increased
financial concentration over the past several years has been driven
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mainly by the acquisition by the largest financial companies of
other large companies, in many cases involving the acquisition of
a troubled financial company without FDIC assistance.

Q.3. Is there anything in the Dodd-Frank law that will prevent the
concentration of big banks, or will the fact that “too-big-to-fail” in-
stitutions will get both special Fed regulation and access to a new
FDIC resolution process (with unlimited ability to get loans from
the Treasury) actually encourage investors to leave smaller institu-
tions and flock to the ones that are too big to fail?

A.3. Section 622 of the Dodd-Frank Act specifically restricts merg-
ers of large financial firms that would result in their total liabil-
ities exceeding 10 percent of the industry’s total liabilities. The
Council is required to complete a study on the concentration limit
by late January 2011. There is currently in place a similar restric-
tion on bank mergers based on domestic deposit concentrations.

The Dodd-Frank Title II orderly liquidation authority allowing
the FDIC to resolve large nonbank financial firms is specifically de-
signed to impose losses on the stockholders and bond holders of
Systemically Important Nonbank Financial Companies or Bank
Holding Companies with no cost to the American taxpayer. These
new authorities will level the playing field by putting large finan-
cial firm investors at risk.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR CRAPO
FROM SHEILA C. BAIR

Q.1. Dodd-Frank requires that risk retention be jointly considered
by the regulators for each different type of asset and includes a
specific statutory mandate related to any potential reforms of the
commercial mortgage-backed securities market to limit disruption.
In light of the FDIC’s unilateral decision to add an across the
board risk retention requirement in the safe harbor rule, which the
OCC opposed, how do you plan to coordinate and reconcile dis-
agreements in the joint rulemaking?

A.1. The FDIC undertook to revise its original safe harbor rule (ini-
tially adopted in 2000) in light of accounting changes that came
into effect for reporting periods after November 15, 2009. Nothing
in this revised safe harbor rule (the Rule) is inconsistent with the
Dodd-Frank Act. The provisions of the Dodd-Frank Act sub-
stantively address only the risk retention requirements and, pend-
ing further regulatory action, require 5 percent risk retention. This
5 percent level matches the level in the Rule (unless certain under-
writing standards are met). Nonetheless, in order to assure consist-
ency between the Rule as issued and any future interagency regu-
lations that may be inconsistent, the Rule provides that automati-
cally, upon the effective date of final regulations required by Sec-
tion 941(b) of the Dodd-Frank Act, such final regulations shall ex-
clusively govern the risk retention requirement under the Rule.
Thus, there will not be disagreement to coordinate and reconcile
because of this safe harbor rule.

Q.2. Market participants highlight uncertainty related to changing
regulations, new accounting standards, and other mandates as an
obstacle to a resurgence of these markets. What steps are your
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agencies currently taking to minimize these complications? What
should be done collectively by regulators to limit this uncertainty
as you look toward the joint rulemaking?

A.2. We believe that this safe harbor rule strikes a fair balance be-
tween protecting the FDIC’s Deposit Insurance Fund and allowing
participants to adjust to a safer, more transparent securitization
market.

The FDIC advocates a reestablishment of the securitization mar-
ket, but in a way that is characterized by strong disclosure require-
ments for investors, good loan quality, accurate documentation,
better oversight of servicers, and incentives to assure that assets
are managed in a way that maximizes value for investors as a
whole. The FDIC has taken and is in the process of taking other
steps to minimize market uncertainty.

In response to industry concerns, the FDIC did not delay, but
took a measured evaluation of its original safe harbor rule. This
evaluation has been in process for nearly a year, and we believe
that the industry should have no problem adjusting. Even though
the final regulations were adopted on September 30, 2010, applica-
tion of the rule will not be effective until 2011, with the prior safe
harbor rule extended through the end of the calendar year. All
securitizations originated prior to January 1, 2011, will be grand
fathered under the previous safe harbor rule.

While it is axiomatic that different regulatory agencies have dif-
ferent regulatory jurisdiction, and in exercising their different re-
sponsibilities, the agencies may have to adopt rules addressing the
same issues within their regulatory mandate, the FDIC has made
a conscious effort to harmonize its rules with other agencies, except
where differences are appropriate to accomplish different regu-
latory missions. As noted in the response to the previous question,
the FDIC, balancing requests from the industry for expedited revi-
sions to the safe harbor rule with the pending financial reform leg-
islation, issued its rule with a risk retention level that will auto-
matically apply the risk retention levels established by the inter-
agency regulations.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR HUTCHISON
FROM SHEILA C. BAIR

Q.1. Since the passage of the Dodd-Frank Act, I have heard from
a number of my small banks that are tremendously concerned
about the onslaught of new regulations on the horizon, particularly
because they are already drowning in a sea of regulatory burden.
In fact, over the past few months, the vast majority of community
banks in Texas State that they are much more concerned with fu-
ture compliance exams than they are about safety and soundness
exams. The reason for their concern lies simply in “missing some-
thing;” that is, not properly adhering to any of the new and unfa-
miliar regulations.

In addition to the amount of compliance that community banks
will soon face, I am also hearing concern about the sheer cost, par-
ticularly for the smallest community banks with $250 million in as-
sets or less. These banks will increasingly have more and more dif-
ficulty absorbing the additional costs to comply with the ever-ex-
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panding Government intervention into their business. These com-
munity banks will be forced to attract and pay for necessary staff,
consultants, and lawyers as the regulations and new requirements
keep piling on, something one of my bankers in Texas has de-
scribed as “death by a thousand cuts.” Many of these small commu-
nity banks have indicated that they are simply waiting for the
value of their banks to rise as the economy improves, so that they
can sell their banks in the near future. In my assessment, this will
leave a number of small communities without their local commu-
nity bank, the primary driver of their local economy.

While it has been acknowledged over and over again throughout
the debate on financial regulatory reform that community banks
neither contributed to nor profited from the excesses that led to the
financial crisis, community bankers in Texas, and across our coun-
try, feel that they're paying a very dear price.

What observations do you have? Is there a regulatory model that
might allow these local institutions to operate in an environment
where they can take deposits in from their communities, then lend
out to local families and small businesses to foster economic growth
and job creation in their respective communities, and do so without
the economic and mental anguish of immense regulation that will
only continue to increase as a result of the Dodd-Frank Act?

A.1. Congress has mandated a number of financial regulations to
protect consumers and the FDIC recognizes that banks expend sig-
nificant resources to comply with these laws. The FDIC is a strong
advocate for consumer protection and we take our responsibility for
ensuring compliance very seriously.

We agree with your constituents that this is an extremely chal-
lenging time for banks, and we applaud their efforts to maintain
strong compliance programs while remediating credit quality and
earnings issues associated with the economic downturn. Compli-
ance with consumer protection laws requires considerable time and
resources on the part of financial institutions, particularly during
a period of stressed business conditions. Recent legislation should
help level the playing field with nonbanks as they now will be re-
quired to meet the same standards as banking institutions, espe-
cially in the mortgage finance arena. However, it is clear that con-
sumers have come to expect, and depend greatly on, insured depos-
itory institutions to design and offer fair and equitable financial
services products. We believe the public’s significant trust in banks
has been fostered by banking institutions’ diligence in maintaining
effective consumer protection programs.

We understand your constituents’ concerns and hope banks can
continue to meet the public’s expectations for delivering responsible
consumer financial products. At the same time, the FDIC will
strive to maintain a streamlined examination process to help en-
sure bankers can focus on their core banking business and serve
consumers on Main Street.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SHELBY
FROM MARY L. SCHAPIRO

Q.1. Chairman Schapiro, a number of recent SEC initiatives have
been approved by a split Commission.
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Given the importance of implementing the Dodd-Frank legisla-
tion in a balanced manner, what steps are you taking to propose
and adopt rules that have the support of all five Commissioners?

A.1. Since I have become Chairman, over 91 percent of the Com-
mission’s rulemaking actions have been approved by a unanimous
vote. The Commission works hard to reach consensus on every
matter, and I have rescheduled matters when additional time and
further discussion may help us arrive at a decision that can be sup-
ported by all.

This is not to say, however, that unanimity is the only acceptable
outcome. Sometimes, reasonable people—acting based on their own
informed judgment—must ultimately agree to disagree. As our ex-
perience indicates, this happens relatively infrequently at the Com-
mission. When it does occur, the matters are typically among the
most controversial also from a public perspective. This is to be ex-
pected, as our Commission structure and public comment process
is designed so that strongly held differences of opinion by external
constituents are important factors that are considered by all Com-
missioners.

Q.2. Chairman Schapiro, the Dodd-Frank Act requires the SEC to
adopt countless rules, establish new offices, and conduct a number
of studies. A 10-page implementation schedule recently posted on
the SEC’s Web site gives an idea of what an undertaking this will
be. These Dodd-Frank responsibilities must be balanced with the
SEC’s routine enforcement and oversight responsibilities. Needless
to say, some more discretionary rulemaking by the SEC will have
to be moved to the back burner in order to comply with the aggres-
sive Dodd-Frank implementation schedule and address the serious
problems with enforcement and compliance brought to light by the
Madoff and Stanford cases.

How do you reconcile your decision to move forward with proxy
access, a completely discretionary grant of authority in the Dodd-
Frank legislation, with the need to move forward with the legisla-
tion’s many other time-sensitive mandates?

What additional discretionary items do you intend to take up in
the next year?

A.2. The Commission most recently proposed its “proxy access”
rules on June 10, 2009, over a full year before the enactment of the
Dodd-Frank Act. The comment period on these proposals was ex-
tended once, and ultimately closed in mid-January, 2010. Between
that date and mid-July, 2010, the staff analyzed comments; devel-
oped a term sheet for adoption; considered Commission responses
to that term sheet; and drafted an adopting release and regulatory
text. Consistent with our internal processes, a fully developed
adoption package was provided to Commissioners well before the
Dodd-Frank Act was passed by Congress and signed into law by
the President on July 21, 2010. Between that date and the Com-
mission’s adoption on August 25, 2010, the remaining staff work in-
volved responding to Commissioners’ questions, redrafting to ad-
dress Commissioners’ concerns, and revising the draft release to ac-
count for the statutory language on the topic included in the Dodd-
Frank Act. Finalizing this regulatory action did not divert any re-
sources that are or were necessary for implementing Dodd-Frank.
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The timing was driven by a hope that new rules could be in place
for most, if not all, of the 2011 proxy season.

As you note, Commission and staff resources are focused on
meeting the obligations that Congress has created for us through
Dodd-Frank as well as previous legislative actions. We believe,
however, that certain “discretionary” rulemakings must continue to
go forward—despite strained resources—to fulfill our overarching
mandate of protecting investors, maintaining fair and orderly mar-
kets, and facilitating capital formation. At this time, while it is dif-
ficult to predict precisely which rulemaking efforts will go forward,
non-Dodd-Frank issues I expect to bring before the Commission for
consideration during the next year include: a variety of market
structure rulemakings, consolidated audit trail, large trader report-
ing, broker-dealer financial responsibility, short-term borrowing
disclosure, Regulation M, point of sale disclosure, proxy solicitation
enhancements, target date funds, and 12b-1 fees. In addition, fol-
lowing review of the comments on our recent concept release on
proxy “plumbing” issues, I expect to bring some related proposals
before the Commission during the next year.

Q.3. Chairman Schapiro, Section 939G of the Dodd-Frank Act,
which eliminated the expert liability exemption for credit rating
agencies, shut down the already weakened securitization markets
for a brief period upon enactment. A temporary fix by the SEC
averted the problem, but a long-term solution still is needed. More
generally, other regulatory changes in the securitization space
could have unintended consequences, particularly if differences
among asset classes are not taken into account.

What is the SEC doing to develop and implement a permanent
solution to the credit rating agency issue?

What is the SEC doing to ensure that the securitization rules it
adopts avoid creating further unintended consequences in any af-
fected asset class?

A.3. With respect to the first question, Commission staff currently
is discussing this issue with market participants and the credit rat-
ing agencies. In light of the significant revisions to the regulatory
landscape currently being implemented for asset-backed securities
and rating agencies, the staff is working on a solution that takes
account of the new regulatory regime.

With respect to the second question, on April 7, 2010, the Com-
mission published for public comment proposals to amend Regula-
tion AB to enhance the disclosure investors receive when they pur-
chase asset-backed securities. In addition, last month we issued
two further proposals concerning asset-backed securities to imple-
ment Sections 932, 943, and 945 of the Dodd-Frank Act. Each of
these proposals is subject to public comment, a critical step in the
Commission’s rulemaking process. We currently are working with
our fellow regulators to propose risk retention requirements for
asset-backed securities as required by Dodd-Frank, which also will
be subject to notice and comment. As always, we will carefully con-
sider all input we receive, including unintended consequences, as
we formulate final rules. In addition, while we will make every ef-
fort to foresee and address unintended consequences in adopting
final rules, whether in implementing Dodd-Frank or otherwise, the
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Commission and its staff stand ready to act quickly to address any
unintended consequences that may arise.

Q.4. Chairman Schapiro, last year you announced the creation of
a new Division of Risk, Strategy, and Financial Innovation, which
combined the Office of Economic Analysis and the Office of Risk
Assessment, and you said “By combining economic, financial, and
legal analysis in a single group, this new unit will foster a fresh
approach to exchanging ideas and upgrading agency expertise.”

This summer, both the Chief Economist and Deputy Chief Econo-
mist, along with some other economists, left the Commission. The
former Chief Economist was quoted in a recent news article as say-
ing that one of the reasons he left the SEC was because he felt the
chief economist’s role was diminished in importance under your
chairmanship. In fact, prior to your chairmanship, the Chief Econo-
mist had reported directly to the Chairman. But, you insisted that
the Chief Economist now report to the head of the Division of Risk,
Strategy and Financial Innovation.

Why have you diminished the role of economic analysis at the
Commission?

A.4. The importance of economic analysis to the SEC and its work
is undiminished. Neither the creation of the new Division of Risk,
Strategy, and Financial Innovation (RiskFin), nor our current need
for a new Chief Economist should be viewed as reflecting any di-
minishment of the role of economic analysis at the SEC. On the
contrary, as is clear in the portion of my statement quoted above,
it was—and remains—my intention to strengthen the already sig-
nificant role of economic analysis at the Commission by integrating
it with other analytic disciplines and techniques into a single orga-
nization serving the entire Commission. In light of the SEC’s broad
responsibilities, I continue to believe that such a comprehensive,
synergistic analytic capability makes far better sense than permit-
ting economic analysis to remain isolated from other, complemen-
tary analytic disciplines that are useful in understanding emerging
market conditions, trading practices, and their implications. Even
so, the full benefits of combining these formerly separate or novel
analytic functions cannot be realized overnight.

Vigorous and expert economic analysis under strong leadership is
essential to support the Commission’s work. As noted above,
RiskFin was designed to combine and build upon our existing ana-
Iytic capabilities. Nevertheless, as part of our ongoing search for
the Chief Economist, I have made it explicit that, “the Chief Econo-
mist will report directly to me and, on economic matters, play the
lead role in representing the Division of Risk, Strategy, and Finan-
cial Innovation before the Commission.” I have made the Chief
Economist’s primary role equally clear: “I will look to the Chief
Economist to assist me, my fellow Commissioners, and senior Com-
mission staff in identifying and evaluating the economic implica-
tions of potential policy options.”

Q.5. Chairman Schapiro, four SEC rulemakings in the past 5 years
have been successfully challenged in court because of the Commis-
sion’s failure to provide a sound economic justification for some of
its arguments.
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In light of these defeats, why do you insist on favoring
unmeasurable, behavioral concepts like “investor confidence” as
justifications for rulemakings over rigorous economic analysis
based on sound theoretical arguments and solid empirical evidence?

A.5. Economic analysis is a critical component of the Commission’s
rulemaking process. It provides the Commission with a valuable
framework to assist in the development of policies that best serve
investors and the broader capital markets. For example, the Com-
mission relies on principles of economic reasoning to understand
and assess the likely responses of market participants to various
regulatory alternatives. Similarly, the Commission relies on avail-
able empirical data and economic analysis to understand a poten-
tial rule’s economic costs and benefits, as well as its likely effect
on competition, efficiency, and capital formation.

Recognizing the importance of robust economic analysis in the
rulemaking process, I established the Division of Risk, Strategy,
and Financial Innovation in September 2009. A principal purpose
of this new division is to elevate the role of economic analysis in
the Commission’s policymaking process and to strengthen the qual-
ity of the economic analysis underlying new Commission rules. As
the Commission undertakes rulemaking in response to the Dodd-
Frank Act and in other areas, this new division will continue to
provide the Commission with sound economic analysis to inform
our policy choices. The end result, I believe, will be Commission
rules that rest on solid economic analyses that further our statu-
tory mission.

Q.6. Chairman Schapiro and Chairman Gensler, the Dodd-Frank
Act placed great emphasis on moving over-the-counter derivatives
into clearinghouses for the purpose of reducing risk in the financial
system. While this is a laudable goal, if not properly constructed,
clearinghouses could be the too-big-to-fail entities at the center of
the next crisis. The last thing the American people want to do is
pay for another bailout.

What is each of you doing to ensure that the rules take seriously
the potentially disastrous consequences of a misstep in the oper-
ation or oversight of clearinghouses?

A.6. The Commission has extensive experience with centralized
clearance and settlement systems for securities. Since the 1975
amendments to the Exchange Act, the Commission has had direct
regulatory authority over the clearinghouses and securities deposi-
tory that serve as the infrastructure of the U.S. securities markets.
To date, the Commission’s authority over clearance and settlement
in the security-based swap market has been much more limited. As
a result of the Dodd-Frank Act, the Commission now has substan-
tially greater authority to regulate this area.

In the coming months, I anticipate the Commission will use this
new authority to consider rules designed to strengthen the risk
management and governance practices of clearing agencies. The
Commission staff also will continue its efforts to coordinate super-
visory and oversight responsibilities in this area with the staff from
the CFTC and the Federal Reserve, including under the payment,
clearing, and settlement provisions of Title VIII of the Dodd-Frank
Act. Both the Commission’s rulemaking and its ongoing oversight



158

of clearing agencies will continue to focus on the critical role that
clearing agencies play in our financial system and the regulatory
principles for those agencies set forth in the Exchange Act.

Q.7. Chairman Schapiro and Chairman Gensler, at a time when
our economy is in terrible shape, we need to be particularly atten-
tive to the unintended consequences of regulatory actions. Main
Street businesses, large and small, have told us how imposing
clearing and margin requirements on them will affect their ability
to expand and hire. An effective, broad end user exemption is es-
sential and completely consistent with the goals of transparency
and mitigation of risk to the financial system.

Are you committed to crafting a broad end user exemption that
allows our job creators to avoid costly clearing, margin, exchange
trading, and other obligations under the Act?

A.7. As you note, with respect to clearing, an effective end-user ex-
ception is consistent with the policy goals of the Dodd-Frank Act.
An end-user clearing exception that is appropriately implemented
can facilitate the activities of end users. In the coming months, the
Commission plans to propose rules relating to the end-user clearing
exception, and will consider seriously the comments of all inter-
ested parties in order to help ensure appropriate implementation.
With respect to margin, the Commission has not yet proposed rules
under the Dodd-Frank Act provisions relating to margin require-
ments for noncleared security-based swaps transacted by security-
based swap dealers and major security-based swap participants for
which there is not a prudential regulator. I am sensitive to the con-
cerns that have been expressed about the potential impact of these
requirements—and other provisions of the Dodd-Frank Act—on end
users. Accordingly, I expect that the Commission will carefully con-
sider both the scope of its authority in this area and the potential
effects of margin requirements on the markets and market partici-
pants, including the nature and extent to which such requirements
could impact the business of end users. Public feedback through
the notice and comment process—including input from end users—
ahso will fully inform any final rule that the Commission may
adopt.

Q.8. Chairman Schapiro and Chairman Gensler, Dodd-Frank man-
dates that both of your agencies adopt an unprecedented number
of rules in a very short period of time. And, as you know, each of
your agencies has a “statutory obligation to do what it can to ap-
prise itself—and hence the public and the Congress—of the eco-
nomic consequences of a proposed regulation before it decides
whether to adopt the measure.”

However, a recent news article pointed out that both the SEC
and the CFTC have been without Chief Economists for months.

Chairman Schapiro and Chairman Gensler, why have your Chief
Economist positions gone unfilled for so long?

How can you expect to adequately consider the economic con-
sequences of all of your proposed rules with unfilled Chief Econo-
mist positions?

A.8. The SEC’s need for sound economic analysis ranges across all
three of its rule-writing divisions and includes the considerable liti-
gation support our economists provide to the Division of Enforce-
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ment. Finding the strongest possible Chief Economist for the SEC
is therefore a matter of considerable importance not only to me but
to the SEC as a whole. We are conducting a broad search for the
SEC’s next Chief Economist and I actively have participated in
that effort. I believe the additional effort we have taken to identify
a range of strong candidates to meet our requirements is well
worth the time inevitably entailed.

While we hope to recruit a Chief Economist soon, our economist
staff in Risk Fin continues to analyze the economic implications of
each proposed rule. The Chief Economist will provide strong and
experienced leadership to this team of 25 PhD financial economists
who routinely analyze the potential economic consequences of pro-
posed regulatory actions and provide analytic support for SEC en-
forcement actions. They are also engaged in the more prospective
and creative process of helping to identify the most appropriate
regulatory approaches for new or evolving markets and products.
Those activities continue unabated as we conduct a vigorous search
for the SEC’s next Chief Economist. We continue to hire experts in
financial engineering and other analytic disciplines that com-
plement our economists’ analytic efforts. We are now in the midst
of our annual effort to recruit new staff economists to the SEC. At-
trition and replacement hiring within our staff of PhD-level finan-
cial economists is normal and can even assist in ensuring that our
economist staff retains its familiarity with the latest analytic tech-
niques and leading currents of thought in their fields.

Leading our team of professional financial economists, particu-
larly during the present, exceptionally active period of rule writing,
will require exceptional leadership and practical skills. In seeking
candidates to serve as the SEC’s next Chief Economist, I have,
therefore, stressed that, “The Chief Economist will . . . play a spe-
cial leadership role in guiding our staff economists and ensuring a
uniformly high standard of analysis.” I personally have sought the
assistance of a wide variety of leaders outside the SEC, including
each of the SEC’s former Chief Economists, as we build the strong-
est possible list of candidates to fill this position.

Q.9. Chairman Schapiro and Chairman Gensler, the derivatives
title of the Dodd-Frank Act establishes new entities called “swap
execution facilities” and “security-based swap execution facilities,”
commonly referred to as “SEFs,” as alternatives to exchanges.
Ideally, multiple SEFs will compete to give market participants
several different choices for trading particular types of swaps.

Given the SEC’s experience in overseeing securities markets in
which participants have the choice of several different trading
venues, what is each of you doing to ensure that the CFTC has the
benefit of the SEC’s expertise in this area?

A.9. Members of SEC and CFTC staff have collaborated extensively
and regularly exchanged information while working to create a
framework for the regulation of the swap and security-based swap
markets under the Dodd-Frank Act. In particular, the two teams
working on SEFs have sought to make sure that each agency has
the benefit of the other’s expertise in regulating the financial mar-
kets.
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Based on joint meetings with market participants and a joint
roundtable on SEFs held by SEC and CFTC staff, I believe it is
possible that multiple SEFs will trade the same swaps or security-
based swaps. Trading on multiple markets is a hallmark of our eq-
uity and options markets, and competition among those markets
helps investors and market professionals obtain the best price. We
have shared with CFTC staff our experience in regulating multiple
trading venues under the authority of the Exchange Act and the
national market system.

Q.10. Chairman Schapiro and Chairman Gensler, Title VIII au-
thorizes your agency to prescribe regulations for financial institu-
tions engaged in designated activities for which each is the Super-
visory Agency or the appropriate financial regulator governing the
conduct of the designated activities.

What plans do you have for exercising this authority?

A.10. Commission staff has been working closely with the staffs
from the Federal Reserve and the CFTC to develop a coordinated
strategy for rulemaking and supervisory activities under Title VIII
of the Dodd-Frank Act for financial market utilities designated as
systemically important. In the coming months, I anticipate that the
Commission will propose rules relating to standards for clearing
agencies within its jurisdiction, including rules to implement the
new “notice of material change” provisions applicable to designated
financial market utilities under Title VIII.

Q.11. The Financial Stability Oversight Council is an important
feature of Dodd-Frank. During the conference, my amendment was
adopted to clarify the role of the Council and the Federal Reserve.
My amendment gave the Council responsibility for financial sta-
bility regulation. Up to that point, the legislation had colocated this
responsibility at the Fed and the Council. The Congressional intent
is clear that you, as members of the Council, are responsible for all
policy matters related to financial stability. After the Council acts,
implementation of your policy determinations will fall to the indi-
vidual Federal financial regulators, including, of course, the Fed.

With this in mind, I would like each of you to comment on your
preparations to serve on the Council:

Have you directed your staff to examine and study all of the
issues that will come before you?

Are you prepared to participate on the Council, not as a rubber

stamp for the Chairman of the Council, but as a fully informed in-
dividual participant?
A.11. Yes. The Council and the staff of each agency (including the
SEC) have formed a number of interagency working teams to es-
tablish the structure of the Council itself and address its sub-
stantive responsibilities. This includes teams establishing a process
for designating systemically important nonbank financial compa-
nies and financial market utilities for heightened supervision and
identifying potential risks and gaps in oversight and regulation.

The Council already has sought public comment regarding the
Volcker Rule study (http://www.treas.gov/FSOC/docs/2010-
25320 Plpdf) and the proposed rulemaking for designating
nonbank financial companies as systemically important (Atip://
www.treas.gov | FSOC [docs [2010-256321 PI.pdf).
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I appreciate that the Council was designed to bring together mul-
tiple independent perspectives to these and other issues that in-
volve potential risks to the stability of our financial system. Indeed,
I believe that this model is one of the Council’s core strengths.

Q.12. Secretary Geithner has argued that there is a strong case to
be made for continuing Government guarantees of mortgage-backed
securities. Additionally, the Federal Reserve published a paper that
proposes Government guarantees of a wide range of asset backed
securities, including those backed by mortgages, credit cards, autos,
student loans, commercial real estate, and covered bonds. While
some may believe that the Government will charge fair prices for
Government guarantees, the history of Government run insurance
programs suggests that things will not go well.

Does anyone on the panel support extending or increasing Gov-
ernment insurance against losses on asset backed securities which,
it seems to me, socializes risk, puts taxpayers on the hook for
losses, and protects Wall Street against losses?

A.12. The mission of the SEC is to protect investors, maintain fair,
orderly, and efficient markets, and facilitate capital formation. In
fulfilling this mission, the SEC’s role traditionally has been to reg-
ulate the disclosure that public companies provide to their inves-
tors and to enforce the Federal securities laws, except where an-
other role is specifically mandated or authorized by Congress,. Ac-
cordingly, I do not believe that this is a topic on which it would
be appropriate for me to take a position.

Q.13. Please provide the Committee with an implementation sched-
ule that includes:

(a) a list of the rules and studies that your agency is responsible
for promulgating or conducting under Dodd-Frank and the date by
which you intend to complete each rule or study; and

(b) a list of the reorganizational tasks your agency will undertake
to fulfill the mandates of Dodd-Frank and the date by which you
intend to complete each task.

A.13. Attached is a list containing the approximate dates of the
rulemakings, studies and other actions the Commission will be un-
dertaking pursuant to the Dodd-Frank Act in the 1 year period fol-
lowing its becoming law. The information contained in the list also
can be found on our Web site at http://www.sec.gov/spotlight/
dodd-frank | dfactivity-upcoming.shtml#11-10. This Web page is up-
dated regularly. Currently, we have not yet set target dates beyond
the 1-year time frame for other rulemaking actions and studies, but
will make that information available on our Web site when those
time frames have been developed. The Commission is on schedule
to complete all of the required rulemakings, studies and other ac-
tions by the dates set forth in Dodd-Frank.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM MARY L. SCHAPIRO

Q.1. As I've made clear before, I think the largest financial firms
in this country are just too large, and that their massive size
threatens our economic security and puts us at risk in future cri-
ses.
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I think the rise of proprietary trading was one of the key drivers
behind the massive growth in our largest financial institutions.
Firms were taking on ever increasing prop trading positions, often
with highly unstable short term financing, and when things froze
up, the house of cards collapsed. The Volcker Rule looks to stop
this risk.

I know that my colleagues, Senator Merkley and Senator Levin,
drafted section 619 of the Dodd-Frank Act to ensure broad coverage
of the prohibition on proprietary trading by banks, and meaningful
restrictions on the largest nonbank financial firms. Nevertheless,
one of the concerns I have is that firms may try to evade the re-
strictions. Particularly, I'm concerned that if the regulators set a
definition of “trading account” that is too narrow, it might not cap-
ture all of the risks of proprietary trading. These evasions could
only happen if the regulators ignore the clear direction of the law
to stop proprietary trading.

Are you prepared to take a broad view on the definition of “trad-
ing account” and examine and prevent proprietary trading, wher-
ever it occurs?

In short, are you prepared to use the full power of the Merkley-
Levin provisions to cut the size and riskiness of our banks so they
get back to the business of lending to families and businesses?

A.1. With respect to the first question, Commission staff is working
closely with the staff of the bank regulators to study the definition
of a “trading account” under Section 620 of the Dodd-Frank Act.?
Commission staff is considering how the definition should be ap-
plied in the broker-dealer context to best meet the goals estab-
lished by Section 619 of the Dodd-Frank Act. I am mindful—as is
the Commission staff—that the results of the study currently being
conducted by the Financial Stability Oversight Council (FSOC)
under Section 619 also will help inform our approach to this impor-
tant issue.

With respect to the second question, I must defer to our col-
leagues at the banking regulators, who are better-placed to address
the size and riskiness of banks serving the vital function of lending
to families and businesses. More broadly, however, there are parts
of the Merkley-Levin provisions where our expertise can help fur-
ther the goals of those provisions. For example, with respect to
“proprietary trading” and “market making,” Commission staff cur-
rently is sharing its expertise to inform the FSOC study, and I an-
ticipate that this expertise will help reduce the risk that either ac-
tivity is employed by firms to undercut the goals of Section 619 of
the Dodd-Frank Act.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR MERKLEY
FROM MARY L. SCHAPIRO

Q.1. Regulatory Structure for Volcker Rule. As you know, the objec-
tives of the Merkley-Levin Volcker Rule are two-fold: (1) to address
the specific risks to our financial stability caused by proprietary

1While Section 619 establishes a broad definition of “trading account,” the term historically
has been used principally in a banking context because banks generally maintain separate in-
vestment accounts and trading books (as opposed to broker-dealers, who have no such separa-
tion).
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trades gone bad, and (2) to take on the conflicts of interests in pro-
prietary trading.

Ensuring effective oversight will be challenging, because the
issues are complicated. As you could see from the exchange at the
hearing between Senator Reed and Chairman Bernanke, with
interjections by Chairman Shapiro and Mr. Walsh, I and others are
beginning to come of the view that there will have to be oversight
at two levels. First, there will need to be real-time (or as close as
practicable) monitoring and enforcement at the individual trade-by-
trade level, which looks to whether any given transaction is propri-
etary trading. This will be necessary to ensure that the permitted
activities are not abused. Second, there will need to be macro-level
reviews of policies and procedures, and overall portfolio holdings.
This will be necessary to ensure that proprietary positions and con-
flicts of interest are not cropping up despite the restrictions. In ad-
dition to monitoring and enforcing the proprietary trading and con-
flicts of interest restrictions, regulators are also tasked with setting
appropriate capital charges, both for permitted activities, and, in
the instances of nonbank financial companies supervised by the
Board, capital charges for all covered activities.

Your agencies appear to have somewhat different strengths in
these areas, with perhaps the SEC and CFTC having greater expe-
rience policing the securities and derivatives markets for trading
violations, and the banking regulators having greater experience
evaluating the safety and soundness of firms and setting appro-
priate capital charges and levels.

Share with me your view about the strengths you believe your
agency brings to the oversight and enforcement of the Merkley-
Levin Volcker Rule? Are you committed to working with your fel-
low regulators to best use your agency’s strengths in the effort to
keep our financial system safe?

A.1. We are committed to working with our fellow regulators to de-
velop a coordinated implementation of the Merkley-Levin Volcker
Rule (Volcker Rule) that builds on each agency’s relative strengths
in regulating financial firms.

Among the strengths the Commission brings to the implementa-
tion of the Volcker Rule is our regulatory experience with securities
trading activities, as well as with the concepts of “proprietary trad-
ing,” “market making,” and “hedging.” For instance, the Commis-
sion staff has experience with activity that we consider to be bona
fide market making in the equities markets. I look forward to the
Commission and its staff using this experience as we consider—to-
gether with our fellow regulators—how “market making” should be
viewed for purposes of the Volcker Rule. Another example is the
Commission’s experience in examining and sanctioning firms with
respect to conflicts of interests—experience that will help inform
our understanding and ability to address some of the misconduct
the Volcker Rule seeks to prevent.

With respect to real-time collection of trade-by-trade data, given
that a key goal of the Volcker Rule is addressing a firm’s risk expo-
sure, it may be necessary to focus on the nature and scope of a
firm’s principal trading and positions in the context of the type of
market activity in which it is engaged. Collecting and analyzing
trade-by-trade data on a real-time basis would require substantial
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new resources given both the volume of data that would need to be
monitored and the current lack of regulatory infrastructure for col-
lecting and surveilling such data on a real-time basis across all rel-
evant asset classes and firms.

Q.2. Data Collection. The Dodd-Frank Act requires a significant
amount of new data collection and storage, particularly in the de-
rivatives arena. The SEC and CFTC have made a priority of new
data collection in a number of areas. Collection and the ability to
automate reviews of the data will be critical to enforcing a wide
range of mandates under Dodd-Frank, including derivatives posi-
tion limits, the Volcker Rule provisions, and other parts of the bill.
At a minimum, your staffs will need to know who’s making trades,
the prices, how long firms hold onto their positions, and whether
and how their positions are hedged.

Where is your agency in terms of thinking through the relevant
data you will need to collect?

Are there any major challenges you see in being able to collect
and analyze that data in real-time, so as to ensure compliance with
these various restrictions?

How do you see the newly created Office of Financial Research

playing into this process?
A.2. The Dodd-Frank Act not only creates new requirements for
data collection and analysis of security-based swaps by the SEC,
but also underscores similar needs for markets we have long regu-
lated. Today, the SEC collects data after the fact through a series
of manual requests that can take days or even weeks to fulfill. This
is not acceptable. I therefore have sought to have the Commission
take a holistic approach—addressing issues with our current data
requirements while at the same time designing programs for our
new requirements that take into consideration what we have
learned from past efforts.

These requirements start with data collection and reporting. For
the equities markets, challenges around data collection have led
the Commission to propose new rules for large trader reporting and
a consolidated audit trail. Both of these initiatives seek to address
shortcomings in the agency’s ability to collect and monitor data in
an efficient and scalable manner. For derivatives, the Commission
staff is in the midst of developing new rules and reporting require-
ments that are designed to facilitate data collection. The staff is
considering a range of options and issues in the derivatives space,
including the utility of standardized formats and data elements
and the need for robust and automated Commission access to the
data. In addition, the Commission staff is considering standardized
counterparty names so that derivative ownership can be tracked.

A framework in which data is regularly collected on a daily basis
and available to the SEC and other regulators would provide the
Commission an opportunity for the timely analysis of specific
issues as well as a framework for continuous, long-term study of
the markets. In order to ensure any type of general or specific anal-
ysis accurately reflects the order and sequence of trading events,
new systems we procure should be capable of receiving time
stamps, and the Commission has proposed requiring data to be
tagged with time stamps. Implementation of such initiatives would
be a tremendous step forward.
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Ensuring standardization of reporting is necessary, but not suffi-
cient, to ensure a robust data analysis program. The Commission
also needs to create an infrastructure for the scalable collection and
timely analysis of such data. Again, we have started with existing
requirements for the equities markets and are currently engaged in
a Request for Information process with vendors who have proven
track records in providing the types of specialized databases and
analytical solutions required by the Commission. To help support
and staff these initiatives with appropriate levels of expertise, the
Division of Trading and Markets and the Division of Risk, Strat-
egy, and Financial Innovation have been working, within the limi-
tations of current budget constraints, to identify industry experts
with the abilities, knowledge, and desire to help the Commission
meet the new requirements under the Dodd-Frank Act.

In addition to internal programs, the Commission staff has been
working with the CFTC staff whenever data standards are to be
shared across similar products regulated by both agencies. The
Commission staff also has been working with the newly created Of-
fice of Financial Research on their preliminary initiatives. In par-
ticular, OFR can be an excellent conduit for disseminating common
data standards that can be used across all regulators and market
participants. In this fashion, data can be sourced in a more effi-
cient manner that benefits not only regulators of specific firms and
markets, but also the OFR itself as it seeks to aggregate summary
information from across the marketplace. I believe OFR will pro-
vide an excellent complement to the type of work underway at the
Commission today and look forward to continuing our active par-
ticipation as they expand their efforts.

With respect to “real-time” data collection and analysis, the col-
lection of information on a regular, intraday basis would pose sig-
nificant technical hurdles in markets where data is not generated
in real-time. In addition, even if real-time collection of data may be
feasible, it will require substantial new resources to achieve real-
time analysis of the entire volume of the data that the Commission
will seek to collect. Moreover, because much of the analysis likely
to be performed will require careful reconstruction of events that
also requires time, such analysis may best be accomplished in the
context of end-of-day, or even longer, processing.

Q.3. Cross-border Resolution. I know FDIC and to some extent oth-
ers have been working very diligently to implement the new resolu-
tion authority for our Nation’s large complex financial institu-
tions—which owes so much to my colleagues on this Committee
from Virginia and Tennessee.

But one of the areas I want to keep an eye on—and on which
I offered an amendment during financial reform to provide addi-
tional oversight of—is how to make that resolution work for large
firms operating across multiple national borders.

Where are we in terms of making the Dodd-Frank resolution au-
thority work for large, systemically significant financial firms oper-
ating across borders? How cooperative have our international part-
ners been in this effort?

A.3. The challenge of resolving a large complex financial institution
is compounded by different regulatory regimes that may apply to



166

the same entity, or to affiliated entities, that operate across bor-
ders. The Commission and its staff participates in productive mul-
tilateral discussions among regulators in order to better under-
stand the business practices and organizational aspects of global fi-
nancial firms and how those practices and organizations can make
resolution of international entities more challenging. The Commis-
sion plans to continue to work closely with the FDIC and other reg-
ulators to identify and address issues of mutual concern that arise
in the context of the resolution of the Nation’s large complex finan-
cial institutions.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BUNNING
FROM MARY L. SCHAPIRO

Q.1. Chairman Schapiro, this summer the New York Times re-
ported on yet another AIG outrage. As part of the deal the New
York Fed put together that paid off AIG’s counterparties at par,
AIG also waived its right to sue Goldman Sachs and other counter-
parties, even for fraud. It is interesting that you sued Goldman
Sachs for fraud, but the New York Fed’s deal did not allow AIG to
sue Goldman Sachs or anyone else for fraud. If AIG had been able
to sue, that could have helped recover shareholder value and made
the massive bailout smaller. In your opinion, was it a mistake to
f(})lrcg AIG to give up its right to sue, and do you plan to investigate
this?

A.1. T understand your question to involve the actions of the Fed-
eral Reserve Bank of New York in November 2008 to restructure
certain AIG credit-default swap contracts. I am not familiar with
the considerations that factored into the decision-making process.
As a result, I am not able to offer an opinion on particular compo-
nents of the final agreements.

You also asked whether the Commission intends to investigate
any issues related to these events. Although I am unable to com-
ment on the existence or nonexistence of specific law-enforcement
investigations, I can assure you that the Commission’s Enforce-
ment Division continues to examine the events surrounding the fi-
nancial crisis and, where violations of the securities laws are un-
covered, the Commission will vigorously pursue culpable entities
and individuals.

Q.2. As you know, this Committee held an oversight hearing last
week on the SEC’s mishandling of the Stanford Ponzi scheme,
which defrauded investors out of $5 billion. I asked the SEC In-
spector General and witnesses from the SEC whether anyone had
been fired over the Enforcement Division’s disturbing actions, or
more accurately, deliberate inaction in spite of examiners begging
them over several years to do something. None of the witnesses
were aware of any firing. And worse, after the hearing I was in-
formed by the Stanford Victims Coalition that exactly the wrong
people were rewarded and punished. I was told that many of the
very people in the Enforcement Division who were guilty of malfea-
sance were actually promoted. And further, the one person from
the Examinations Division who identified the problem and dog-
gedly tried to get employees of the Enforcement Division to do their
job has actually been demoted, possibly out of retaliation for blow-
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ing the whistle. Is this true, and if so, why does the SEC reward
employees who are guilty of malfeasance and punish employees
who do the right thing?

A.2, With respect to discipline of staff who worked on the Stanford
matter, we have carefully reviewed the Inspector General’s report
and are in the final stages of determining what, if any, personnel
actions are appropriate. Although the Inspector General’s report
generally is critical of the performance of Enforcement staff, it does
not recommend discipline for any particular employee. The Inspec-
tor General’s report also did not find that the failure to investigate
Stanford more aggressively was related to any improper profes-
sional, social, or financial relationship on the part of any current
or former Commission employee. Moreover, the conduct that the In-
spector General investigated occurred over 5 years ago, some of it
extending back well over a decade. Many of the Enforcement em-
ployees identified in the report no longer work at the Commission,
including the most senior people who had final decision-making au-
thority, such as the former District Administrator and two former
Associate District Directors for Enforcement in the Fort Worth Of-
fice.

The Commission has not promoted or demoted any member of its
Enforcement or Examination staff as a result of work performed on
the Stanford matter during the time period reviewed by the Inspec-
tor General. Employees with varying degrees of involvement in the
Stanford matter have been promoted in both programs, however,
based on their contributions to the Commission’s overall efforts.

You also inquire about a Fort Worth office employee who was al-
legedly demoted in retaliation for whistleblowing. The employee at
issue currently is assigned to a position chairing our Southwest Re-
gional Oil and Gas Task Force, which includes State and Federal
regulators. The employee was not demoted and did not receive a
decrease in pay or grade. The employee received a letter of rep-
rimand based on conduct unrelated to Stanford that occurred prior
to public criticism of the agency for its handling of the Stanford
matter.

Q.3. Chairman Schapiro, I also learned at the Stanford Ponzi
scheme hearing that the SEC Inspector General, who is supposed
to be an independent watchdog, is not so independent after all. Ap-
parently, the SEC can take as much time as it wants reviewing an
IG report before it becomes public, redact whatever it wants from
the report and call it “proprietary,” and control the release date of
the report. The SEC’s release of the Inspector General’s Stanford
report looked suspicious because it was done on a day with other
distracting SEC news. It is stunning that the SEC has so much
control over the Inspector General. By contrast, I am told that the
Treasury Department has only seven days to review reports of the
Treasury Inspector General for Tax Administration (TIGTA).
Treasury can recommend redactions for taxpayer confidentiality or
other narrow reasons, but TIGTA makes the call about whether the
information will be redacted and when the report is released. Why
does the SEC not allow its Inspector General to be truly inde-
pendent, and how many IG reports is the SEC currently sitting on?
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A.3. The Commission’s Inspector General has full independence in
determining what matters to investigate, in conducting those inves-
tigations, in drawing its conclusions and in preparing its reports.
The process described below does not impact that independence in
any way.

As you may be aware, under the Inspector General Act, an In-
spector General’s reports are provided to the Commission. The
Commission determines what redactions are needed prior to the
dissemination of those reports. The Commission strives to make
only limited redactions to the reports and seeks to perform its re-
view function as expeditiously as is practicable. Examples of the
types of information typically redacted from recent reports include:

¢ information the disclosure of which may harm ongoing law en-
forcement investigations or proceedings; and

e names and personal identifying information (generally of per-
sons not employed by the Commission who played peripheral
roles in the events under investigation and of lower-level Com-
mission employees) to protect personal privacy (in instances
where names are redacted, we overlay replacement text which
generally describes the job/role of that individual so that the
substance of the report is unaltered).

In certain instances, the Commission may disclose information
even though it falls into a category listed above due to the public’s
interest in the information at issue. Prior to the Commission’s ap-
proval of the release of a report, Commission staff solicits the input
and feedback of the Inspector General’s Office on the proposed
redactions.

With regard to the timing of the Commission’s release of the In-
spector General’s report in the Stanford investigation, the Inspector
General found in a separate report that the act of redacting por-
tions of the Stanford report “appeared to proceed independently of
the timing of the SEC’s . . . action” against Goldman Sachs & Co.
and that it “did not find any concrete and tangible evidence” that
the filing of the Commission’s action against Goldman Sachs was
“delayed to coincide with the issuance of the OIG Stanford Report.”

There are two Inspector General reports that the Commission or
its staff currently is reviewing. We will be making those available
as soon as possible.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR CRAPO
FROM MARY L. SCHAPIRO

Q.1. Congress clearly intended, as Chairman Dodd and Chairman
Lincoln set forth in a letter that: “The legislation does not author-
ize the regulators to impose margin on end-users, those exempt en-
tities that use swaps to hedge or mitigate commercial risk . . .
Again Congress clearly stated in this bill that the margin and cap-
ital requirements are not to be imposed on end-users.”
| Do r;lou agree with the Congressional intent of the Dodd-Lincoln
etter?

In setting capital requirements under Title VII, do you agree
that increases in capital requirements will be linked to the risk as-
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sociated with the swap, and not as a punitive mechanism to drive
volume to central clearinghouses or exchanges?

Please describe any and all cost-benefit analysis, particularly
with regard to end-users, that you will undertake prior to issuing
rules.

A.1. The Commission has not yet proposed rules under the Dodd-
Frank Act provisions relating to margin requirements for non-
cleared security-based swaps transacted by security-based swap
dealers and major security-based swap participants for which there
is not a prudential regulator. I am sensitive to the concerns that
have been expressed about the potential impact of these require-
ments—and other provisions of the Dodd-Frank Act—on end users.
Accordingly, I expect that the Commission will carefully consider
both the scope of its authority in this area and the potential effects
of margin requirements on the markets and market participants,
including the nature and extent to which such requirements could
impact the business of end users. Public feedback through the no-
tice and comment process—including input from end users—will
also fully inform any final rule that the Commission may adopt.

The Commission also has not yet proposed rules establishing cap-
ital requirements for security-based swap dealers and major secu-
rity-based swap participants. In establishing such capital require-
ments, the Dodd-Frank Act directs the Commission to consider
whether they will help ensure the safety and soundness of the enti-
ty and whether the standards are appropriate for the risks associ-
ated with uncleared security-based swaps. These principles estab-
lished by the statute—as well as input through the notice and com-
ment process—will guide our consideration of capital requirements
in this area.

The Commission conducts a cost-benefit analysis of proposed
rules pursuant to specific statutory requirements, including those
set forth in the Paperwork Reduction Act and the Small Business
Regulatory Enforcement Fairness Act of 1996. Accordingly, any
proposed rulemaking impacting end users and other market par-
ticipants will include an analysis of any costs and benefits that
may accrue to such end users and will be subject to public com-
ment prior to any final action that may be taken.

Q.2. Dodd-Frank requires that risk retention be jointly considered
by the regulators for each different type of asset and includes a
specific statutory mandate related to any potential reforms of the
commercial mortgage-backed securities market to limit disruption.
In light of the FDIC’s unilateral decision to add an across the
board risk retention requirement in the safe harbor rule, which the
OCC opposed, how do you plan to coordinate and reconcile dis-
agreements in the joint rulemaking?

A.2. Under Section 941 of the Dodd-Frank Act, the Commission
and the banking and other agencies will jointly write rules regard-
ing risk retention, with the Department of Treasury—the Chair-
person of the Financial Stability Oversight Council—coordinating
all joint rulemaking required under the section. Staff from a num-
ber of Divisions and offices of the Commission have been meeting
regularly and frequently with the staff from the other agencies and
Treasury. Thus, we are working diligently with Treasury and the
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other agencies to jointly consider how best to prescribe risk reten-
tion rules for the various asset classes of asset-backed securities.

I also would note that the FDIC rule you referenced (12 C.F.R.
360.6) provides that upon the effective date of final regulations re-
quired by Section 941(b) of the Dodd-Frank Act, such final regula-
tions shall exclusively govern the requirement to retain an eco-
nomic interest in a portion of the credit risk of the financial assets
under the FDIC rule.

Q.3. Market participants highlight uncertainty related to changing
regulations, new accounting standards, and other mandates as an
obstacle to a resurgence of these markets. What steps are your
agencies currently taking to minimize these complications? What
should be done collectively by regulators to limit this uncertainty
as you look toward the joint rulemaking?

A.3. Given the breadth of the Dodd-Frank Act’s implementation re-
quirements, including many necessitating joint rulemakings, the
SEC has significantly expanded its public outreach and is com-
mitted to an open and transparent notice and comment rulemaking
process.

Specifically, we have enhanced our public consultative process by
expanding the opportunity for public comment beyond what is re-
quired by law. To maximize the opportunity for public comment
and to provide greater transparency, less than a week after Dodd-
Frank became law, we made available to the public a series of e-
mail boxes to which interested parties can send preliminary com-
ments before the various rules are proposed and the official com-
ment periods begin. We also are trying, given time constraints, to
meet with anyone who seeks to meet with us on the various issues
raised. In addition, staff is seeking to reach out as necessary to so-
licit views from affected stakeholders who do not appear to be fully
represented by the developing public record on a particular issue.
To further our public outreach effort, the Commission also is hold-
ing public roundtables and hearings on selected topics.

Commission staff also is meeting regularly on both a formal and
informal basis with other financial regulators, and staff working
groups frequently consult and coordinate with the staffs of the
CFTC, Federal Reserve Board and other prudential financial regu-
lators, as well as the Department of the Treasury, the Department
of State, the Commerce Department, and the Comptroller General.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SHELBY
FROM GARY GENSLER

Q.1. Chairman Gensler, you have been very active in the CFTC’s
implementation of the derivatives title of the Dodd-Frank Act.

Recognizing that you are only one of five Commissioners at the
CFTC, what steps are you taking to adopt balanced rules that can
garner the support of all five Commissioners?

A.1. Throughout the rulemaking development process, Commission
staff strives to ensure that each Commissioner is apprised of issues
involved. Staff teams consult with all Commissioners and the com-
ments and suggestions of each are often incorporated in staff rec-
ommendations.
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Q.2. Chairman Gensler, the Dodd-Frank Act gives the CFTC new
registrants such as major swap participants and swap dealers.

Does the CFTC intend to rely on a self regulatory organization
to oversee these new entities, as it does for futures commission
merchants?

A.2. Some tasks assigned to the Commission may be delegated in
turn to Self Regulatory Organizations (SROs) where permitted, ap-
propriate and where the SROs are ready to assume the new tasks.

Q.3. How will the CFTC coordinate its oversight of these entities
with other regulators?

A.3. Coordination with the Securities and Exchange Commission
and the banking regulators will be required to implement the
Dodd-Frank Act in an efficient manner and to avoid unnecessary
duplication on registrants. The Commission is striving to coordi-
nate its rulemaking activities with its fellow regulators through
staff to staff contacts, and it is contemplated that these coordina-
tion efforts will continue as the agencies move past the rule-writing
process to administering the Dodd-Frank Act.

Q.4. Chairman Gensler, as one law firm’s commentary noted,
“major provisions of the Derivatives Legislation are either largely
indeterminate or too broadly drafted to be implemented literally.”
Chairman Gensler, how do you reconcile this assessment with
your conclusion that the “Dodd-Frank Act is very detailed, address-
ing all of the key policy issues regarding regulation of the swaps
marketplace”?
A.4. While the Dodd-Frank Act is detailed and comprehensive, it
directs the financial regulatory agencies to write regulations to im-
plement the policies Congress enacted. The rule-writing process
will involve careful consideration of the insights of industry and
other members of the public through meetings and written com-
ments that may spotlight refinements that should be made before
regulations are finalized.

Q.5. Should we be concerned that you are not paying sufficient at-
tention to the potential unintended consequences of the legislation?
A.5. We are actively seeking participation in the rule-writing proc-
ess from industry and other members of the public. As the rule-
writing process goes forward, I am confident that concerns of in-
dustry and other members of the public about the consequences of
rules, unintended or otherwise, will be brought to the attention of
my fellow commissioners and myself.

Q.6. Chairman Gensler, you have set up 30 rulemaking teams for
the Dodd-Frank Act. Some of those teams are headed by enforce-
ment attorneys.

Please identify which teams are headed by enforcement attorneys
and why enforcement attorneys are best suited to write the rules
in the area assigned to each of those teams.

A.6. Four of the 30 rulemaking teams assigned to draft the rules
required by the Dodd-Frank Act are led by Division of Enforcement
Staff. Staff from the Division of Enforcement are leading groups
drafting rules on manipulation, disruptive trading practices, whis-
tleblowers, and business conduct with counter parties. The Division
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has 35 years experience investigating and litigating cases of manip-
ulation, attempted manipulation, and false price reporting. Each of
these areas is closely related to the mission of the Division. It
should be noted that these teams are not limited to Division of En-
forcement staff, but rather are composed of staff from several of-
fices. Ultimately, the teams’ recommendations must be approved by
the Commissioners as proposals, exposed to comments from the
public, and adopted by the Commissioners as final rules before
they go into effect.

Q.7. Chairman Schapiro and Chairman Gensler, the Dodd-Frank
Act placed great emphasis on moving over-the-counter derivatives
into clearinghouses for the purpose of reducing risk in the financial
system. While this is a laudable goal, if not properly constructed,
clearinghouses could be the too-big-to-fail entities at the center of
the next crisis. The last thing the American people want to do is
pay for another bailout.

What is each of you doing to ensure that the rules take seriously
the potentially disastrous consequences of a misstep in the oper-
ation or oversight of clearinghouses?

A.7. The Commission is in the process of proposing detailed rules
for derivatives clearing organizations (DCOs). These proposals con-
tain standards concerning financial resources, margin, and risk
management with which DCOs will be required to comply. The
Commission also conducts daily risk surveillance of DCOs, clearing
members, and large traders and periodic reviews of DCO compli-
ance with the Commodity Exchange Act and Commission regula-
tions.

Q.8. Chairman Schapiro and Chairman Gensler, at a time when
our economy is in terrible shape, we need to be particularly atten-
tive to the unintended consequences of regulatory actions. Main
Street businesses, large and small, have told us how imposing
clearing and margin requirements on them will affect their ability
to expand and hire. An effective, broad end user exemption is es-
sential and completely consistent with the goals of transparency
and mitigation of risk to the financial system.

Are you committed to crafting a broad end user exemption that

allows our job creators to avoid costly clearing, margin, exchange
trading, and other obligations under the Act?
A.8. The concerns of end users are being given a great deal of at-
tention by the Commissioners and the staff. Their concerns will
continue to be of great importance throughout the rulemaking proc-
ess. The Dodd-Frank Act was enacted to reduce risk, increase
transparency, and promote market integrity within the financial
system. The rulemakings are intended to implement those goals,
all of which will benefit customers, particularly end users, using
the market. There is no intention to unnecessarily increase bur-
dens on end users seeking to reduce their commercial risks.

Q.9. Chairman Schapiro and Chairman Gensler, Dodd-Frank man-
dates that both of your agencies adopt an unprecedented number
of rules in a very short period of time. And, as you know, each of
your agencies has a “statutory obligation to do what it can to ap-
prise itself—and hence the public and the Congress—of the eco-
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nomic consequences of a proposed regulation before it decides
whether to adopt the measure.”

However, a recent news article pointed out that both the SEC
and the CFTC have been without Chief Economists for months.

Chairman Schapiro and Chairman Gensler, why have your Chief
Economist positions gone unfilled for so long?

How can you expect to adequately consider the economic con-

sequences of all of your proposed rules with unfilled Chief Econo-
mist positions?
A.9. The CFTC recently announced the appointment of Dr. Andrei
Kirilenko as Chief Economist. Dr. Kirilenko, who received his Ph.D.
in Economics from the University of Pennsylvania, has been with
the CFTC since 2008. Prior to joining the agency, he worked for 12
years at the IMF working on global capital markets issues. During
the process of selecting a Chief Economist, the Commission’s Acting
Chief Economist, the other economists in the Office of the Chief
Economist, and other economists on the Commission’s staff took an
active role in the Dodd-Frank rule-writing process.

Q.10 Chairman Schapiro and Chairman Gensler, the derivatives
title of the Dodd-Frank Act establishes new entities called “swap
execution facilities” and “security-based swap execution facilities,”
commonly referred to as “SEFs,” as alternatives to exchanges.
Ideally, multiple SEFs will compete to give market participants
several different choices for trading particular types of swaps.
Given the SEC’s experience in overseeing securities markets in
which participants have the choice of several different trading
venues, what is each of you doing to ensure that the CFTC has the
benefit of the SEC’s expertise in this area?
A.10. I have encouraged the CFTC staff to consult with and coordi-
nate their rule-writing efforts with the SEC staff whenever appro-
priate in the implementation of the Dodd-Frank Act including the
drafting of rules to govern SEFs. As part of ongoing communica-
tions, contacts between the two staffs have included more than 100
meetings.

Q.11. Chairman Schapiro and Chairman Gensler, Title VIII au-
thorizes your agency to prescribe regulations for financial institu-
tions engaged in designated activities for which each is the Super-
visory Agency or the appropriate financial regulator governing the
conduct of the designated activities.
What plans do you have for exercising this authority?

A.11. The Commission issued a proposed rule that was published
in the Federal Register of October 14, 2010, addressing the finan-
cial resources of derivatives clearing organizations (DCOs) that
might be designated as systemically important under Title VIII.

Q.12. The Financial Stability Oversight Council is an important
feature of Dodd-Frank. During the conference, my amendment was
adopted to clarify the role of the Council and the Federal Reserve.
My amendment gave the Council responsibility for financial sta-
bility regulation. Up to that point, the legislation had colocated this
responsibility at the Fed and the Council. The Congressional intent
is clear that you, as members of the Council, are responsible for all
policy matters related to financial stability. After the Council acts,
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implementation of your policy determinations will fall to the indi-
vidual Federal financial regulators, including, of course, the Fed.
With this in mind, I would like each of you to comment on your
preparations to serve on the Council:
Have you directed your staff to examine and study all of the
issues that will come before you?

A.12. Yes.

Q.13.Are you prepared to participate on the Council, not as a rub-
ber stamp for the Chairman of the Council, but as a fully informed
individual participant?

A.13. Yes.

Q.14. Secretary Geithner has argued that there is a strong case to
be made for continuing Government guarantees of mortgage-backed
securities. Additionally, the Federal Reserve published a paper that
proposes Government guarantees of a wide range of asset backed
securities, including those backed by mortgages, credit cards, autos,
student loans, commercial real estate, and covered bonds. While
some may believe that the Government will charge fair prices for
Government guarantees, the history of Government run insurance
programs suggests that things will not go well.

Does anyone on the panel support extending or increasing Gov-
ernment insurance against losses on asset backed securities which,
it seems to me, socializes risk, puts taxpayers on the hook for
losses, and protects Wall Street against losses?

A.14. The Commission does not have a position on this issue.

Q.15. Please provide the Committee with an implementation sched-
ule that includes:

A list of the rules and studies that your agency is responsible for
promulgating or conducting under Dodd-Frank and the date by
which you intend to complete each rule or study; and . . .

A.15. We identified 30 areas where rules will be necessary and as-
signed teams of staff to work on rulemakings for each of these
areas.

Following each team on the list are found the date of the Com-
mission meeting to consider the Advanced Notice of Proposed Rule-
making (ANPR) or Notice of Proposed Rulemaking (NPR), the Final
Rl}llled(Fl‘R(i or the anticipated date of those meetings that have been
scheduled.

I. Registration (NPR 11/10/10)

I1. Definitions, such as Swap Dealer, Major Swap Partici-
pant, Security-Based Swap Dealer, and Major Security-
Based Swap Participant, to be Written Jointly with SEC
(NPR 12/1/10)

III. Business Conduct Standards with Counterparties
(NPR 12/9/10)

IV. Internal Business Conduct Standards (NPR 11/10/10),
(NPR 12/16/10), (NPR 1/13/11)

V. Capital & Margin for Nonbanks (NPR 1/20/11)

VI. Segregation & Bankruptcy for both Cleared and
Uncleared Swaps (uncleared, NPR 11/19/10; cleared,
ANPR 11/19/10) (NPR wk of 2/21/11)
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Clearing:
VII. DCO Core Principle Rulemaking, Interpretation &
Guidance (NPR 9/30/10), (NPR 12/1/10), (NPR 12/16/10)

VIII. Process for Review of Swaps for Mandatory Clearing
(NPR 10/26/30)

IX. Governance & Possible Limits on Ownership & Control
(NPR 9/30/10), (NPR 12/9/10)

X. Systemically Important DCO Rules Authorized Under
Title VIII (NPR 16/10), (FR 1/19/11)

XI. End-user Exception (NPR 12/9/10)

Trading:

XII. DCM Core Principle Rulemaking, Interpretation &
Guidance (NPR 12/1/10)

XIII. SEF Registration Requirements and Core Principle
Rulemaking, Interpretation & Guidance (12/16/10)

XIV. New Registration Requirements for Foreign Boards of
Trade (NPR 11/10/10)

XV. Rule Certification & Approval Procedures (applicable
to DCMs, DCOs, SEFs) (NPR 10/26/10)
Data:

XVI. Swap Data Repositories Registration Standards and
Core Principle Rulemaking, Interpretation & Guidance
(Int. FR 9/30/10), (NPR 11/19/10)

XVII. Data Record Keeping & Reporting Requirements
(NPR 11/19/10), XVIII. Real Time Reporting (NPR 11/19/
10)

Particular Products:

XIX. Agricultural Swaps (ANPR 9/20/10), definitions (NPR
10/19/10), (FR 1/20/11)

XX. Foreign Currency (Retail Off Exchange) (FR 9/3/10)

XXI. Joint Rules with SEC, such as “Swap” and “Security-
Based Swap” (NPR week of 2/7/11)

XXII. Portfolio Margining Procedures (combined with VI
above and other rules)
Enforcement:

XXIII. Antimanipulation (NPR 10/26/10)

XXIV. Disruptive Trading Practices (ANPR 10/26/10),
(NPR wk of 2/21/11)

XXV. Whistleblowers (NPR 11/10/10)
Position Limits:

XXVI. Position Limits, including Large Trader Reporting,
Bona Fide Hedging Definition & Aggregate Limits (large
trader reporting NPR 10/19/10), (NPR 12/16/10), (NPR 1/
13/11)

Other Titles:
XXVII. Investment Adviser Reporting (NPR 1/20/11)
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XXVIII. Volcker Rule (not scheduled)
XXIX. Reliance on Credit Ratings (NPR 10/26/10)

XXX. Fair Credit Reporting Act and Disclosure of Non-
public Personal Information (NPR 10/19/10)

Recently an additional team was created and assigned the task
of writing conforming rules.

A comprehensive schedule for the rulemaking process was set out
with dates for technical conferences on many of the rules, dates to
circulate drafts of rule proposals to Commissioners, dates for meet-
ings to consider Advanced Notices of Proposed Rules and Notices
of Proposed Rules and comment periods. The public, including the
regulated industry, other businesses that may be affected, interest
groups, and others, have been encouraged to participate in the
process through filing writing comments. Schedules for the adop-
tion of final rules have not been set because in large part the staff
recommendations to the Commission and the views of the Commis-
sioners themselves are expected to be significantly affected by the
public comments.

Q.16. A list of the reorganizational tasks your agency will under-
take to fulfill the mandates of Dodd-Frank and the date by which
you intend to complete each task.

A.16. The Commission has discussed potential reorganizations;
however, given uncertainties of funding, staffing, and other issues
no final reorganization plans have been adopted.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM GARY GENSLER

Q.1. Over the last 15 years, the 6 biggest banks grew from having
assets equal to 17 percent of GDP to 63 percent of GDP. The four
largest banks control about 48 percent of the total assets in the Na-
tion’s banking system. And the 5 largest dealer banks control 80
percent of the derivatives market and account for 96 percent of the
exposure to credit derivatives.

Part of the Volcker Rule, section 622 of the Dodd-Frank Act, re-
quires the Financial Stability Oversight Council (FSOC), of which
your organizations are a member, to study and make recommenda-
tions concerning the effects of financial sector concentration on fi-
nancial stability, moral hazard, efficiency, and competitiveness in
the financial system. Subject to these recommendations, no com-
pany will be permitted to hold more than 10 percent of the liabil-
ities held by all financial companies, with some significant excep-
tions.

What are effects does concentration in the financial industry
have on financial stability, moral hazard, efficiency, and competi-
tiveness?

Given that the six biggest banks alone have about $7.4 trillion
in liabilities, almost 53 percent of GDP, do you think this provision
will meaningfully restrict the size of financial institutions?

How should this rule be implemented to address financial sta-
bility, moral hazard, efficiency, and competitiveness?

Can you identify any potential loopholes in the existing provi-
sion?
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As I've made clear before, I think the largest financial firms in
this country are just too large, and that their massive size threat-
ens our economic security and puts us at risk in future crises.

I think the rise of proprietary trading was one of the key drivers
behind the massive growth in our largest financial institutions.
Firms were taking on ever increasing prop trading positions, often
with highly unstable short term financing, and when things froze
up, the house of cards collapsed. The Volcker Rule looks to stop
this risk.

I know that my colleagues, Senator Merkley and Senator Levin,
drafted section 619 of the Dodd-Frank Act to ensure broad coverage
of the prohibition on proprietary trading by banks, and meaningful
restrictions on the largest nonbank financial firms. Nevertheless,
one of the concerns I have is that firms may try to evade the re-
strictions. Particularly, I'm concerned that if the regulators set a
definition of “trading account” that is too narrow, it might not cap-
ture all of the risks of proprietary trading. These evasions could
only happen if the regulators ignore the clear direction of the law
to stop proprietary trading.

Are you prepared to take a broad view on the definition of “trad-
ing account” and examine and prevent proprietary trading, wher-
ever it occurs?

A.1. Section 619 of the Dodd-Frank Act defines “trading account”
to mean any account used for acquiring or taking positions in the
securities and instruments described in paragraph (4) principally
for the purpose of selling in the near term (or otherwise with the
intent to resell in order to profit from short-term price movements),
and any such other accounts as the appropriate Federal banking
agencies, the Securities and Exchange Commission, and the Com-
modity Futures Trading Commission may, by rule, determine. The
FSOC is currently conducting its study that will provide rec-
ommendations on the Volcker Rule, and whether the definition in
this section is adequate to enforce the Volcker Rule; however, at
this time because this study is still underway, I believe that it is
too early to opine on the definition of “trading account.”

Q.2. In short, are you prepared to use the full power of the
Merkley-Levin provisions to cut the size and riskiness of our banks
so they get back to the business of lending to families and busi-
nesses?

A.2. The CFTC is committed to using its resources to ensure that
applicable CFTC regulated entities will be monitored to seek to en-
sure compliance of the CFTC promulgated rules relating to the
Volcker Rule.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR MERKLEY
FROM GARY GENSLER

Q.1. Regulatory Structure for Volcker Rule. As you know, the objec-
tives of the Merkley-Levin Volcker Rule are two-fold: (1) to address
the specific risks to our financial stability caused by proprietary
trades gone bad, and (2) to take on the conflicts of interests in pro-
prietary trading.
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Ensuring effective oversight will be challenging, because the
issues are complicated. As you could see from the exchange at the
hearing between Senator Reed and Chairman Bernanke, with
interjections by Chairman Shapiro and Mr. Walsh, I and others are
beginning to come of the view that there will have to be oversight
at two levels. First, there will need to be real-time (or as close as
practicable) monitoring and enforcement at the individual trade-by-
trade level, which looks to whether any given transaction is propri-
etary trading. This will be necessary to ensure that the permitted
activities are not abused. Second, there will need to be macro-level
reviews of policies and procedures, and overall portfolio holdings.
This will be necessary to ensure that proprietary positions and con-
flicts of interest are not cropping up despite the restrictions. In ad-
dition to monitoring and enforcing the proprietary trading and con-
flicts of interest restrictions, regulators are also tasked with setting
appropriate capital charges, both for permitted activities, and, in
the instances of nonbank financial companies supervised by the
Board, capital charges for all covered activities.

Your agencies appear to have somewhat different strengths in
these areas, with perhaps the SEC and CFTC having greater expe-
rience policing the securities and derivatives markets for trading
violations, and the banking regulators having greater experience
evaluating the safety and soundness of firms and setting appro-
priate capital charges and levels.

Share with me your view about the strengths you believe your
agency brings to the oversight and enforcement of the Merkley-
Levin Volcker Rule? Are you committed to working with your fel-
low regulators to best use your agency’s strengths in the effort to
keep our financial system safe?

A.1. The CFTC has the ability to collect and analyze trade data in
regulating and supervising the futures markets. The agency also
has capabilities for auditing and reviewing intermediaries. These
tools would be available to the CFTC to help enforce all aspects of
the Dodd-Frank Wall Street Reform and Consumer Protection Act.
The CFTC is committed to keeping our financial system safe and
to working with all other fellow financial regulatory agencies to-
ward that objective.

Q.2. Data Collection. The Dodd-Frank Act requires a significant
amount of new data collection and storage, particularly in the de-
rivatives arena. The SEC and CFTC have made a priority of new
data collection in a number of areas. Collection and the ability to
automate reviews of the data will be critical to enforcing a wide
range of mandates under Dodd-Frank, including derivatives posi-
tion limits, the Volcker Rule provisions, and other parts of the bill.
At a minimum, your staffs will need to know who’s making trades,
the prices, how long firms hold onto their positions, and whether
and how their positions are hedged.

Where is your agency in terms of thinking through the relevant
data you will need to collect?

Are there any major challenges you see in being able to collect
and analyze that data in real-time, so as to ensure compliance with
these various restrictions?
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How do you see the newly created Office of Financial Research

playing into this process?
A.2. On November 19th the Commission held an open meeting to
consider, among other things, requirements and duties of swap
data repositories; real time public reporting requirements of swap
transactions; and record keeping and reporting requirements for
swaps entities. These proposed rules were published in the Federal
Register in December 2010.

The proposed rules specify minimum data fields and/or categories
that must be reported to the public and to swap data repositories.
The data reported to swap data repositories will allow the staff to
identify parties involved in a trade, the prices, how long counter-
parties hold onto their position, among other things. The staff iden-
tified major categories of relevant data that needs to be collected
based on the instrument type and asset-class underlying.

The proposal requires real time reporting for swap transaction
and pricing data to occur as soon as technologically practicable for
trades other than trades of large notional size or block trades.

The proposal implements the Dodd-Frank Act direction that reg-
ulators have direct access to information maintained by swap data
repositories. We are currently in the public comment period and
will be considering those comments before the Commission adopts
and final rules in these areas.

Agency staffs are meeting to coordinate data collection and anal-
ysis and to efficiently identify market interconnectedness. To
achieve that, the Commission staff is involved in numerous con-
sultations with various Federal Government agencies including the
Office of Financial Research.

Q.3. Cross-border Resolution. I know FDIC and to some extent oth-
ers have been working very diligently to implement the new resolu-
tion authority for our Nation’s large complex financial institu-
tions—which owes so much to my colleagues on this Committee
from Virginia and Tennessee.

But one of the areas I want to keep an eye on—and on which
I offered an amendment during financial reform to provide addi-
tional oversight of—is how to make that resolution work for large
firms operating across multiple national borders.

Where are we in terms of making the Dodd-Frank resolution au-
thority work for large, systemically significant financial firms oper-
ating across borders? How cooperative have our international part-
ners been in this effort?

A.3. Our role in responding to the insolvency of firms such as hold-
ing companies with a Futures Commission Merchant (FCM) sub-
sidiary is somewhat limited, such as assisting in the transfer of
customer funds and positions, advising the bankruptcy court with
respect to the FCM, and exchanging information with foreign regu-
lators concerning our respective regulated entities. We do not un-
dertake the operational role envisioned under the Dodd-Frank Act
for the FDIC.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BUNNING
FROM GARY GENSLER

Q.1. Mr. Gensler, I support the concept of regulating derivatives
because they helped cause the problem. But I do understand that
some businesses use derivatives to manage legitimate business
risk. How will dealers be encouraged to not pass on additional cap-
ital and regulatory costs to businesses that are end users, and how
will the regulators know whether a derivative is being used to
manage commercial risk?

A.1. On December 9, 2010, the Commission issued proposed rules
to implement the end user exception to mandatory clearing that
was contained in Section 2(h)(7) of the Dodd-Frank Act, which were
published in the Federal Register of December 23, 2010. This provi-
sion of the Dodd-Frank Act generally provides that a swap other-
wise subject to mandatory clearing is subject to an elective excep-
tion from clearing if one party to the swap is not a financial entity,
and is using swaps to hedge or mitigate commercial risk. A number
of commercial end-users were concerned that mandatory clearing
would require them to deposit cash in margin accounts. The Com-
mission rule proposal also addresses the need to verify that swaps
exempt from clearing and margining were entered into to mitigate
commercial risk.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR CRAPO
FROM GARY GENSLER

Q.1. Congress clearly intended, as Chairman Dodd and Chair-
woman Lincoln set forth in a letter that: “The legislation does not
authorize the regulators to impose margin on end-users, those ex-
empt entities that use swaps to hedge or mitigate commercial risk
. . . Again Congress clearly stated in this bill that the margin and
capital requirements are not to be imposed on end-users.”

. Do ?you agree with the Congressional intent of the Dodd-Lincoln
etter?

In setting capital requirements under Title VII, do you agree
that increases in capital requirements will be linked to the risk as-
sociated with the swap, and not as a punitive mechanism to drive
volume to central clearinghouses or exchanges?

Please describe any and all cost-benefit analysis, particularly

Wiich regard to end-users, that you will undertake prior to issuing
rules.
A.1. The Dodd-Frank Act was enacted to reduce risk, increase
transparency, and promote market integrity within the financial
system. At the Commission’s open meeting on December 1, I stated
that “my view is that uncleared swaps entered into between finan-
cial entities pose more risk to the financial system than those
where one of the parties is a nonfinancial entity.”

I further stated that “Interconnectedness among financial enti-
ties allows one entity’s failure to cause uncertainty and possible
runs on the funding of other financial entities, which can spread
risk and economic harm throughout the economy. We know from
the AIG debacle that the interconnectedness of financial entities
through their swap books raises the risks of bailouts. Transactions
involving nonfinancial entities, however, do not present the same
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risk to the financial system as those solely between financial enti-
ties. The risk of a crisis spreading throughout the financial system
is greater the more interconnected financial companies are to each
other. I think that Congress also recognized the different levels of
risk posed by transactions between financial entities and those that
involve nonfinancial entities, as reflected in the nonfinancial end-
user exception to clearing. Consistent with this, I believe that pro-
posed rules on margin requirements should focus only on trans-
actions between financial entities rather than those transactions
that involve nonfinancial end-users. I would be interested to hear
views from the public on this issue.”

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SHELBY
FROM JOHN WALSH

Q.1. Recent news reports have detailed disturbing information
about servicers’ foreclosure processes. Allegations have ranged from
forged documents to the signing of eviction notices without review.

What evidence have your agencies found in regards to these
charges? What actions have been undertaken by your agencies both
to address this situation and to prevent future abuses?

A.1. To date, six large national bank servicers have publicly ac-
knowledged procedural deficiencies in their foreclosure processes.
The lapses that have been reported represent a serious operational
breakdown in foreclosure governance and controls that national
banks should maintain. These lapses are unacceptable, and we are
taking aggressive actions to hold national banks accountable, and
to get these problems fixed.

As soon as the problems at Ally Bank—which is not supervised
by the OCC—came to light, the OCC directed the largest national
bank mortgage servicers under our supervision to review their op-
erations, to take corrective action to remedy identified problems,
and to strengthen their foreclosure governance to prevent
recurrences. At the same time, we initiated plans for intensive, on-
site examinations of the eight largest national bank mortgage
servicers. The Federal Reserve Board and the Federal Deposit In-
surance Corporation (FDIC), are participating in these examina-
tions.

Our examination objectives are to independently test and verify
the adequacy and integrity of bank self-assessments and corrective
actions; the adequacy and effectiveness of governance over servicer
foreclosure processes to ensure foreclosures are completed in ac-
cordance with applicable legal requirements and that affidavits and
claims are accurate; and to determine whether troubled borrowers
were considered for loss mitigation alternatives such as loan modi-
fications prior to foreclosure. The scope of work to assess govern-
ance is extensive and includes an assessment of each servicer’s
foreclosure policies and procedures, organizational structure and
staffing, vendor management, quality control and audit, loan docu-
mentation including custodial document management, and fore-
closure work flow processes. We also will test and validate the ef-
fectiveness of foreclosure governance and adequacy of the bank’s
self-assessment including corrective actions taken and/or planned.
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Examiners will also be reviewing samples of individual borrower
foreclosure files from judicial and nonjudicial States that include
both in-process and completed foreclosures. In reviewing these files,
examiners will determine whether foreclosed borrowers were ap-
propriately considered for alternative loss mitigation actions such
as a loan modification. Examiners will also check for the following:

e A documented audit trail that demonstrates that data and in-
formation (e.g., amount of indebtedness and fees) in foreclosure
affidavits and claims are accurate and comply with State laws;

e Possession and control over the underlying, critical loan docu-
ments such as original note, mortgage, and deed of trust to
support legal foreclosure proceedings; and

e Evidence that the affidavit and documents were appropriately
reviewed, and that proper signatures were obtained.

In addition to these loan file reviews, examiners will review the
nature, volume, and resolution of foreclosure-related complaints.
These will include complaints received by the OCC’s Customer As-
sistance Group as well as complaints received by the banks.

Finally, examiners will assess the adequacy of each bank’s anal-
ysis and financial reporting for the potential adverse impact on the
bank’s balance sheet and capital that may arise from the increased
time and costs needed to correct any procedural errors; losses (if
any) resulting from inability to access collateral; and expected liti-
gation costs. We are directing banks to maintain adequate reserves
for potential losses and other contingencies and to make appro-
priate disclosures, consistent with applicable Securities and Ex-
change Commission disclosure rules.

As our examination work proceeds, where we find errors or defi-
ciencies, we are directing banks to take immediate corrective ac-
tion. We are also responding to the concerns that have been raised
about the so-called “dual track” foreclosure process when a bor-
rower is in a trial loan modification. We recognize that the so-
called “dual track” process is confusing for many consumers and
risks consumers receiving mixed or contradictory information. As a
result, we have directed the large national bank servicers, when
they have the legal ability to do so, to suspend foreclosure pro-
ceedings for borrowers who are in a trial modification and are per-
forming according to the terms of the modification agreement. This
directive is modeled on provisions that the Treasury Department
has adopted for trial modifications made under the HAMP pro-
gram. It is important to note, however, that the terms and condi-
tions for non-HAMP modifications, and the ability of servicers to
suspend foreclosure processes, may be significantly affected—and
limited—by requirements imposed by the GSEs and agreements
with private investors.

Using our authority under the Bank Service Company Act, we
also are conducting interagency examinations of two major
nonbank mortgage service providers. In coordination with the Fed-
eral Reserve Board, FDIC and the Federal Housing Finance Ad-
ministration, the OCC is leading an on-site examination of the
Morlgage Electronic Registration System (MERS), which operates a
system that electronically registers and tracks mortgage ownership
interests and servicing rights and may serve as the mortgagee of
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record as a nominee/agent of the owner of a loan (the lender or sub-
sequent investor). A key objective of the MERS examination is to
assess MERS corporate governance, control systems, and accuracy
and timeliness of information maintained in the MERS system.

We also are participating in an examination being led by the
Federal Reserve Board of Lender Processing Services Inc. (LPS)
which provides third party foreclosure services to banks.

The OCC is focused on identifying and rectifying problems so
that the basic function and integrity of the foreclosure process is
restored; the rights of all homeowners subject to the foreclosure
process are protected; and the basic functioning of the U.S. mort-
gage market is stabilized. As we move forward we will continue to
cooperate with the many inquiries and investigations that are tak-
ing place.

Q.2. What policies and procedures have your agencies put in place
to ensure compliance with State laws, and when were they imple-
mented?

A.2. The OCC’s Mortgage Banking Handbook, which provides guid-
ance to the industry and examiners on risks associated with mort-
gage banking activities, states that “a bank that originates and/or
services mortgages is responsible for complying with applicable
Fderal and State laws.” As a general matter, we expect national
banks to know what laws apply to their business activities, wheth-
er Federal or State, to have policies and procedures for complying
with those laws, and to have ongoing quality controls and audits
that test compliance with these procedures.

Q.3. Mr. Walsh, your testimony states that there appears to be an
inconsistency in the duties assigned to the banking agencies and
the CFPB with respect to fair lending, and that this creates confu-
sion in responsibilities. Could you elaborate?

A.3. Fair lending compliance and reporting requirements are con-
tained in provisions of the Fair Housing Act, Equal Credit Oppor-
tunity Act and the Home Mortgage Disclosure Act. The Dodd-
Frank Act provides the Consumer Financial Protection Bureau
(CFPB) with exclusive examination and enforcement authority over
national banks (and other insured depository institutions) with as-
sets greater than $10 billion with respect to the Equal Credit Op-
portunity Act and the Home Mortgage Disclosure Act (Secs. 1025,
1002(12)(D), 1002(12)(K)). However, the law does not transfer to
the CFPB the authority to examine insured depository institutions
with assets over $10 billion for compliance with the Fair Housing
Act. See, Sec. 1002 (defining “enumerated consumer laws”); see,
also Sec. 1027(s) (preserving current authorities under the Fair
Housing Act).

Continuing the banking agencies’ supervision of Fair Housing
Act compliance for institutions over $10 billion in asset size will po-
tentially result in duplication of, or overlap with, the CFPB’s super-
vision and in inconsistencies in supervisory approach between the
banking agencies and the CFPB. If Congress did not intend this ju-
risdictional split, amendments to Title X of the Dodd-Frank Act
would be needed.
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Q.4. Mr. Walsh, your testimony identifies that Dodd-Frank re-
quires Federal banking agencies to make capital standards coun-
tercyclical. How will that be accomplished?

A.4. As you know, the OCC, along with the other U.S. banking
agencies, are participating in the international efforts to revise and
improve regulatory capital standards as part of the Basel III re-
form process. Throughout the development of these new standards,
we have made a concerted effort to reduce the cyclicality of capital
requirements. The countercyclical elements of Basel III operate
both at the bankwide level, through the introduction of capital buff-
ers and a new international leverage ratio, and at the exposure
level, through the assignment of higher capital requirements to cer-
tain types of transactions and risks that proved most problematic
during the crisis.

Basel IIT will create countercyclical bank-level capital require-
ments through the introduction of capital conservation buffers.
These capital conservation buffers essentially raise the capital ra-
tios at which banks will operate. If a bank dips into the capital con-
servation buffer range, it faces constraints on its capital distribu-
tions including constraints on dividends and discretionary bonuses.
The capital buffers will reduce the cyclicality of capital require-
ments by creating incentives for banks to hold high levels of capital
during good times that can then be drawn down during periods of
economic stress. This additional capital cushion will also make it
easier for banks to lend during a downturn without fear of broach-
ing minimum capital requirements, which will help to reduce the
likelihood of a credit crunch.

Basel III will also introduce an international leverage ratio that
is intended to limit the build-up of excessive leverage and serve as
a backstop to the risk-based capital requirements. While the
United States already employs a leverage ratio, the international
leverage ratio will also incorporate certain off-balance sheet ele-
ments, which will strengthen the ability of the leverage ratio to
serve as a governor on excessive leverage.

At the individual exposure level, Basel III will reduce the cycli-
cality of capital requirements for trading book exposures by requir-
ing banks to explicitly incorporate stress periods when assigning
capital to these positions. In contrast, the existing capital require-
ments only require banks to make use of recent experience, which
during benign periods led to capital requirements that proved to be
too low. Similarly, Basel III reforms will also require banks to con-
sider stress periods when assessing capital for counterparty credit
risk. By using periods of stress to assign capital requirements for
trading book positions and counterparty exposures, the amount of
capital required will be less variable over the business cycle, and
more capital will be required before a downturn instead of once the
downturn occurs.

Basel III will also require more capital for bank exposures to cer-
tain other financial institutions, particularly large banks and high-
ly leveraged firms such as hedge funds. By requiring more capital
for exposures to other financial institutions, each bank under Basel
IIT will be better able to withstand a negative shock to another fi-
nancial institution, thereby reducing the likelihood of contagion
that was clearly evident during the crisis.
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Basel IIT will also significantly increase capital requirements
under the Standardized Approach for certain bank exposures to
asset-backed commercial paper (ABCP) programs. During the cri-
sis, some banking organizations decided to support their ABCP pro-
grams and similar structures such as structured investment vehi-
cles. This support required additional capital at the most inoppor-
tune time. By raising capital requirements for these programs, cap-
ital will be required to be held up front, resulting in a smoothing
of capital requirements over the cycle.

The enhancements under Basel III described above represent sig-
nificant progress in limiting the cyclicality of capital requirements;
however, it is worth noting that there are limits with respect to the
extent to which capital requirements can be made less cyclical.
Capital requirements are meant to be reflective of risk, and if risk
increases for a bank during a downturn, one would expect capital
requirements to also rise during a downturn. Despite this limita-
tion, we believe the Basel III changes noted above will reduce the
cyclicality of regulatory capital standards, and we will continue to
work to make capital requirements less cyclical and will consider
cyclicality in every capital rulemaking we undertake, as required
under Dodd-Frank.

Lastly, it is also important to note that the Basel Committee and
the banking agencies are actively engaged in efforts to reduce
procyclicality through changes in areas other than the capital
rules, Specifically, the Committee and the agencies are advocating
changes in domestic and international accounting standards that
would promote stronger and less procyclical provisioning practices,
Both the Financial Accounting Standards Board (FASB) and the
International Accounting Standards Board (IASB) have proposed
changes to the current “incurred loss model” of provisioning that
would move the standards towards an expected loss (EL) approach.
The OCC, along with the other agencies are providing input to both
the FASB and IASB in their efforts to finalize an EL approach to
provisioning to permit earlier-in-the-cycle provisioning that cap-
tures credit losses more transparently and results in a less
procyclical regime than the current “incurred loss” approach.

Q.5. The Financial Stability Oversight Council is an important fea-
ture of Dodd-Frank. During the conference, my amendment was
adopted to clarify the role of the Council and the Federal Reserve.
My amendment gave the Council responsibility for financial sta-
bility regulation. Up to that point, the legislation had colocated this
responsibility at the Fed and the Council. The Congressional intent
is clear that you, as members of the Council, are responsible for all
policy matters related to financial stability. After the Council acts,
implementation of your policy determinations will fall to the indi-
vidual Federal financial regulators, including, of course, the Fed.

With this in mind, I would like each of you to comment on your
preparations to serve on the Council:

Have you directed your staff to examine and study all of the
issues that will come before you? Are you to prepared to participate
on the Council, not as a rubber stamp for the Chairman of the
Council, but as a fully informed individual participant?
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A.5. Yes, The OCC is fully committed to the independent exercise
of its authority and judgment in tile Council’s deliberations and ac-
tions, and there are statutory provisions that broadly protect the
OCC’s independence. These statutory independence provisions
would cover matters that arise in connection with the OCC’s mem-
bership on the Council.

Moreover, the OCC has put staffing arrangements in place to en-
sure that the OCC’s participation on the Council is informed by
careful staff review and analysis of the matters the Council con-
siders. We have committed staff resources to the support of its
Council responsibilities that are commensurate with scope and im-
portance of the Council’s work. For example, the OCC’s Senior Dep-
uty Comptroller/Chief National Bank Examiner serves on the
Council’s deputies’ committee. He is supported by staff at the dep-
uty comptroller level, specialists in various areas of supervisory
policy, and, in the Law Department, by lawyers expressly assigned
to support Council-related work.

Q.6. Secretary Geithner has argued that there is a strong case to
be made for continuing Government guarantees of mortgage-backed
securities. Additionally, the Federal Reserve published a paper that
proposes Government guarantees of a wide range of asset-backed
securities, including those backed by mortgages, credit cards, autos,
student loans, commercial real estate, and covered bonds. While
some may believe that the Government will charge fair prices for
Government guarantees, the history of Government run insurance
programs suggests that things will not go well.

Does anyone on the panel support extending or increasing Gov-
ernment insurance against losses on asset-backed securities which,
it seems to me, socializes risk, puts taxpayers on the hook for
losses, and protects Wall Street against losses?

A.6. We believe that this is a public policy issue that is for Con-
gress to decide. Should the Congress determine that such guaran-
tees are in the public interest, we would incorporate this into our
supervision of the assets.

Q.7. Please provide the Committee with an implementation sched-
ule that includes: A list of the rules and studies that your agency
is responsible for promulgating or conducting under Dodd-Frank
and the date by which you intend to complete each rule or study.
A.7. Please see the chart attached as Appendix A [Ed.: See Page
196], which details the rules and studies the OCC is responsible for
under Dodd-Frank (either as primary drafter or in a consultative
capacity) and the target dates for completion of each rule or study.

Q.8. Please provide the Committee with an implementation sched-
ule that includes: A list of the reorganizational tasks your agency
will undertake to fulfill the mandates of Dodd-Frank and the date
by which you intend to complete each task.

A.8. The OCC is engaged in a number of tasks to plan for and ac-
complish the integration of the OTS’s personnel and its supervision
of Federal savings associations into the OCC; the establishment of
our Office of Minority and Women Inclusion; and the transfer of
certain OCC functions and personnel to the CFPB.
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In addition to the list of items below, section 327(a) of the Dodd-
Frank Act requires the OCC, the FDIC, the OTS, and the Board
of Governors of the Federal Reserve System (FRB) to submit an
Implementation Plan to the Committee on Banking, Housing, and
Urban Affairs of the Senate, the Committee on Financial Services
of the House of Representatives, and the Inspectors General of the
Department of the Treasury, the FDIC, and the FRB. The Plan,
which must be submitted by January 17, 2011, will provide addi-
g%ngl details with respect to the integration of the OTS into the

OTS/OCC Integration

The OCC has established a transition team, headed by the
Senior Deputy Comptroller/Chief Financial Officer, to coordi-
nate and supervise the implementation of all issues involving
the integration of OTS functions and personnel.

Pursuant to section 314 of the Dodd-Frank Act, we have des-
ignated a Deputy Comptroller for Thrift Supervision, who will
lead the agency’s planning process for integration of OTS ex-
amination and supervision functions and staff into the OCC.
He will report to the Senior Deputy Comptroller for Midsize/
Community Bank Supervision.

Pursuant to the Dodd-Frank Act, the Director of the OTS, the
Comptroller of the Currency, and the Chairperson of the FDIC
must jointly determine the number of OTS employees needed
to perform the functions transferred and identify employees for
transfer to the OCC or FDIC. While the final number of OTS
employees who will transfer to the OCC has not yet been de-
termined, senior managers from the OCC, OTS, and FDIC are
meeting regularly to discuss the process and to identify and
address mutual concerns and issues for resolution.

We also have begun the process of integrating our examination
workforce by developing plans to enroll recent OTS hires in
OCC national bank examiner training courses. Pursuant to the
statute, OTS personnel coming to the OCC will be transferred
not later than 90 days after the transfer date.

The OCC intends to integrate transferred employees into the
agency’s organizational structure and pay plan as soon as pos-
sible and to maintain existing OCC human resources policies.
The transition team also is reviewing and comparing employee
benefits and any related contracts, including those under the
OTS’s Financial Institutions Retirement Fund (FIRF), which
covers some OTS employees, and other supplemental retire-
ment benefits.

OCC staff is now participating in OTS supervisory review com-
mittee presentations for problem banks, and sharing informa-
tion on other institutions and supervisory strategies. The de-
velopment of examination plans and supervisory strategies for
national banks and Federal thrifts for fiscal year 2012 will be
conducted jointly and is scheduled to begin in January 2011.
The OCC is working closely with the OTS to review the status
of leased office space supporting thrift supervision, including
the leasing decisions required over the next 2 years. This re-
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view includes an assessment of space needs to support thrift
supervision staff throughout the country, as well as the con-
tinuing space requirements for more than 3,000 current OCC
employees.

e We have posted on our internal Web site a number of fre-
quently asked questions and answers regarding the OTS/OCC
integration.

Establishment of the OCC’s Office of Minority and Women
Inclusion

e The OCC has moved promptly to fulfill the requirements of
Section 342 of the Dodd-Frank Act. Shortly after passage of the
Act, the agency’s Human Resources office, in consultation with
senior OCC leadership, developed a job description for the posi-
tion of Director and advertised the position within the OCC in
accordance with our policies and principles for merit promotion
and internal placement. The process for evaluating eligible
candidates is complete and a selection will be announced short-
ly.

e Once a selection is made, the Director will play an integral role
in determining the orgranizational structure and the number
of staff needed to successfully carry out his or her responsibil-
ities. We expect to have the office organized and functioning on
or before mid-January, 2011.

Transfer of OCC Functions and Personnel to the CFPB

e The OCC is coordinating with the Department of Treasury to
identify personnel that could be transferred to the CFPB. This
involves identifying those OCC employees who have both the
skills needed by the CFPB and are interested in transferring
to the CFPB.

e We also have solicited expressions of interest from employees
who may be interested in moving to the CFPB. To help keep
OCC employees informed, the OCC has posted on our internal
Web site a number of frequently asked questions and answers
regarding the CFPB. In addition, on November 10, the OCC
held an agencywide teleconference to inform OCC employees
about developments regarding the CFPB.

e Acting Comptroller Walsh and other senior managers at the
OCC recently met with Treasury officials and Professor War-
ren to discuss issues related to the transfer of OCC personnel.
To further the understanding of our current operations, we
also have provided extensive materials to Treasury staff, in-
cluding organizational charts describing our consumer protec-
tion functions, details about the national banks with more than
$10 billion in assets that the CFPB will assume responsibility
to examine, position descriptions, and FTE requirements for
supervision.

¢ In addition to assist with the organization of the CFPB, we
have detailed employees to the CFPB and provided technical
assistance to CFPB organizers relating to bank supervision,
consumer compliance and consumer complaint functions, and
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internal systems and issues such as payroll, procurement, and
benefits.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM JOHN WALSH

Q.1. As I've made clear before, I think the largest financial firms
in this country are just too large, and that their massive size
threatens our economic security and puts us at risk in future cri-
ses.

I think the rise of proprietary trading was one of the key drivers
behind the massive growth in our largest financial institutions.
Firms were taking on ever increasing prop trading positions, often
with highly unstable short term financing, and when things froze
up, the house of cards collapsed. The Volcker Rule looks to stop
this risk.

I know that my colleagues, Senator Merkley and Senator Levin,
drafted section 619 of the Dodd-Frank Act to ensure broad coverage
of the prohibition on proprietary trading by banks, and meaningful
restrictions on the largest nonbank financial firms. Nevertheless,
one of the concerns I have is that firms may try to evade the re-
strictions. Particularly, I'm concerned that if the regulators set a
definition of “trading account” that is too narrow, it might not cap-
ture all of the risks of proprietary trading. These evasions could
only happen if the regulators ignore the clear direction of the law
to stop proprietary trading.

Are you prepared to take a broad view on the definition of “trad-
ing account” and examine and prevent proprietary trading, wher-
ever it occurs? In short, are you prepared to use the full power of
the Merkley-Levin provisions to cut the size and riskiness of our
banks so they get back to the business of lending to families and
businesses?

A.1. The OCC is fully committed to ensuring that national banks
comply with the requirements of section 619, including the stat-
ute’s restrictions on proprietary trading. The statute requires, as a
first step, that the Financial Stability Oversight Council conduct a
study and make recommendations about implementation of the
provision. The statute prescribes certain implementation objectives,
including protecting banks’ safety and soundness, protecting tax-
payers and consumers, enhancing financial stability, limiting the
inappropriate transfer of Federal subsidies to unregulated entities,
reducing conflicts of interest between banks and their customers,
limiting activities that have caused or might reasonably be ex-
pected to create undue risk or loss at banks, appropriately accom-
modating the business of insurance, and appropriately timing the
divestiture of illiquid assets that will be affected by the restrictions
of section 619(a). It further provides that the study must be com-
pleted not later than 6 months after the enactment of the Dodd-
Frank Act, that is, in January 2011.

The Council sought public input for the required study by pub-
lishing a notice in the Federal Register on October 6, 2010. The
public comment period closed on November 5, 2010; the Council re-
ceived more than 8,000 comments in total, approximately 1,450 of
which were unique (that is, individualized, rather than form, let-
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ters).! An interagency staff group currently is developing a draft
study for consideration and final action by the Council at its next
meeting, in January 2011. As a member of the Council, the Acting
Comptroller has been fully engaged in these implementation ef-
forts, and OCC are actively participating in the interagency group
that is conducting the staff work.

Section 619 directs the OCC, the Federal Reserve Board, and the
Federal Deposit Insurance Corporation to issue joint regulations
implementing section 619 for banks after carefully considering the
findings of the Council’s study, and after consultation and coordina-
tion with the Securities Exchange Commission and the Commodity
Futures Trading Commission. These regulations are due 9 months
after the study is completed, that is, in October 2011. We will pro-
ceed as directed by the statute, and will consider the findings in
the Council’s study and the views of the other regulatory agencies
in defining statutory terms and implementing the important pro-
scriptions in the statute on proprietary trading.

With particular respect to the size of financial firms, section 622
of the Dodd-Frank Act imposes a concentration limit that prevents
a financial company from acquiring, merging or consolidating with
another company if the resulting company’s total consolidated li-
abilities would exceed 10 percent of the aggregate consolidated li-
abilities of all financial companies. Congress directed the Council
to study the effects of imposing this concentration limit, specifically
the extent to which the concentration limit would affect financial
stability, moral hazard in the financial system, the efficiency and
competitiveness of the U.S. financial firms and financial markets,
and the cost and availability of credit and financial services to U.S.
households and businesses. In January, 2011, the Council must
issue recommendations regarding modifications to the concentra-
tion limit that the Council determines would more effectively im-
plement section 622. Following the Council’s study and rec-
ommendations, the Federal Reserve Board will issue implementing
regulations. The OCC is actively participating in the interagency
staff group that is drafting the study, which we expect the Council
also will consider and act on at its January, 2011, meeting.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TESTER
FROM JOHN WALSH

Q.1. Can you provide me an update on your agencies progress in
implementing the property appraisal requirements of Title XIV of
Dodd-Frank? What process will you use to develop and implement
these requirements?

A.1. Title XIV provides that the appraisal rules are to be developed
jointly by a group of agencies that includes the OCC, the FDIC, the
Federal Reserve Board, the National Credit Union Administration
(NCUA) the Federal Housing Finance Administration (FHFA), and
the CFPB. Title XIV provides, in general, that the regulations it re-
quires must be prescribed in final form before the end of the 18-
month period beginning on the designated CFPB transfer date

1For the Council’s Federal Register notice, see, 75 Fed. Reg. 61758 (Oct. 6, 2010). Comments
received may be viewed on Regulations.gov at http://www.regulations.gov/search |Regs/
home.html#docketDetail?R=FSOC-2010-0002.
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which will be in July, 2011, and take effect 12 months following
issuance of the final regulations. Since the CFPB does not yet have
a director or permanent staff, the rulemakings in which it is re-
quired to participate have not yet commenced. Pending initiation of
the rulemakings, OCC staff have primarily focused on evaluating
the changes required by the legislation.

In addition, the OCC, together with the Federal Reserve Board,
the FDIC, the OTS, and the NCUA recently issued revisions to
their joint “Interagency Appraisal and Evaluation Guidelines.” The
revised Guidelines update the agencies’ supervisory guidance and
clarify their expectations for institutions’ appraisal and evaluation
programs to conduct real estate lending safety and soundly. The re-
vised Guidelines were published in the Federal Register on Decem-
ber 10, 2010.

Finally, Title XIV required that within 90 days of the enactment
of the Dodd-Frank Act, the Federal Reserve Board issue an interim
final rule specifiying acts or practices that violate appraisal inde-
pendence requirements. Pursuant to this provision, the Board
issued its interim final rule for comment on October 18, 2010, with
a mandatory compliance date of April 1, 2011.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR MERKLEY
FROM JOHN WALSH

Q.1. Regulatory Structure for Volcker Rule. As you know, the objec-
tives of the Merkley-Levin Volcker Rule are two-fold: (1) to address
the specific risks to our financial stability caused by proprietary
trades gone bad, and (2) to take on the conflicts of interests in pro-
prietary trading.

Ensuring effective oversight will be challenging, because the
issues are complicated. As you could see from the exchange at the
hearing between Senator Reed and Chairman Bernanke, with
interjections by Chairman Shapiro and Mr. Walsh, I and others are
beginning to come of the view that there will have to be oversight
at two levels. First, there will need to be real-time (or as close as
practicable) monitoring and enforcement at the individual trade-by-
trade level, which looks to whether any given transaction is propri-
etary trading. This will be necessary to ensure that the permitted
activities are not abused. Second, there will need to be macrolevel
reviews of policies and procedures, and overall portfolio holdings.
This will be necessary to ensure that proprietary positions and con-
flicts of interest are not cropping up despite the restrictions. In ad-
dition to monitoring and enforcing the proprietary trading and con-
flicts of interest restrictions, regulators are also tasked with setting
appropriate capital charges, both for permitted activities, and, in
the instances of nonbank financial companies supervised by the
Board, capital charges for all covered activities.

Your agencies appear to have somewhat different strengths in
these areas, with perhaps the SEC and CFTC having greater expe-
rience policing the securities and derivatives markets for trading
violations, and the banking regulators having greater experience
evaluating the safety and soundness of firms and setting appro-
priate capital charges and levels.
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Share with me your view about the strengths you believe your
agency brings to the oversight and enforcement of the Merkley-
Levin Volcker Rule? Are you committed to working with your fel-
low regulators to best use your agency’s strengths in the effort to
keep our financial system safe?

A.1. The OCC is unequivocally committed to working with our fel-
low regulators to promote the safety of our financial system. The
strengths we bring to this challenge include, first, a comprehensive
and detailed knowledge about the securities and derivatives activi-
ties of the national banks we supervise and the risks presented by
those activities. The OCC’s knowledge derives from our examina-
tion activity, which is conducted through the continuous presence
of examiners on-site at the largest institutions. (Smaller institu-
tions are examined on-site on a 12-18 month schedule, consistent
with requirements for the frequency of bank examinations estab-
lished by statute). The on-site examination process is com-
plemented by extensive off-site monitoring and analyses done not
only by examiners but also by experienced supervisory staff and
economists. Finally, the OCC has an extensive array of supervisory
tools that it can use to remedy problems or weaknesses that we
identify. These tools include broad administrative enforcement au-
thority to impose cease-and-desist remedies and assess civil money
penalties. But, unlike some other regulators, the OCC is not solely
reliant on formal administrative or judicial proceedings, where
remedies may be applied only after lengthy proceedings are con-
cluded. The OCC also can use its supervisory process to direct bank
management to correct deficiencies identified in an examination re-
port as “matters requiring attention” or MRAs—an approach that
is especially effective because it requires a bank to fix a problem
right away.

Q.2. Data Collection. The Dodd-Frank Act requires a significant
amount of new data collection and storage, particularly in the de-
rivatives arena. The SEC and CFTC have made a priority of new
data collection in a number of areas. Collection and the ability to
automate reviews of the data will be critical to enforcing a wide
range of mandates under Dodd-Frank, including derivatives posi-
tion limits, the Volcker Rule provisions, and other parts of the bill.
At a minimum, your staffs will need to know who’s making trades,
the prices, how long firms hold onto their positions, and whether
and how their positions are hedged.

Where is your agency in terms of thinking through the relevant
data you will need to collect?

Are there any major challenges you see in being able to collect
and analyze that data in real-time, so as to ensure compliance with
these various restrictions?

How do you see the newly created Office of Financial Research
playing into this process?

A.2. As directed by Congress, the Financial Stability Oversight
Council is currently conducting a study on how to implement the
Volcker Rule. As a member agency of the Council, the OCC is
working closely with the Department of the Treasury and other
member agencies on the study, and will carefully consider the
study’s findings and recommendations in the Volcker Rule’s imple-



193

menting regulations. We will be better positioned to ascertain what
data might be required once the study and implementing regula-
tions are finalized.

We do not foresee major challenges in acquiring this data. The
OCC’s supervisory authorities, as well as the Dodd-Frank Act and
other banking statutes, provide tools adequate to collect any data
needed to monitor compliance with the proprietary trading restric-
tions.

The Office of Financial Research is still in formation, so it is too
soon to determine how it will fulfill its duties under the Dodd-
Frank Act. We expect the Office will support the Council and its
constituent agencies in carrying out their respective responsibilities
under the Volcker Rule, including, as appropriate, through data
collection and related services.

Q.3. Cross-border Resolution. I know FDIC and to some extent oth-
ers have been working very diligently to implement the new resolu-
tion authority for our Nation’s large complex financial institu-
tions—which owes so much to my colleagues on this Committee
from Virginia and Tennessee.

But one of the areas I want to keep an eye on—and on which
I offered an amendment during financial reform to provide addi-
tional oversight of—is how to make that resolution work for large
firms operating across multiple national borders.

Where are we in terms of making the Dodd-Frank resolution au-
thority work for large, systemically significant financial firms oper-
ating across borders? How cooperative have our international part-
ners been in this effort?

A.3. On an interagency basis with the FRB and FDIC, the OCC
has been working as a home regulator on recovery and resolution
planning for large, U.S.-owned, cross-border firms. Significant
international partners (i.e., host supervisors) have been cooperative
in seeking answers to difficult resolution issues for both U.S. and
foreign owned cross-border firms. The U.S. agencies have conducted
vertical (i.e., firm specific plans) and horizontal (i.e., issues across
firms) reviews of recovery plans prepared by the U.S. firms. The
FRB and OCC are preparing feedback to the firms on their detailed
recovery plans. This is an iterative process which will require fur-
ther work by the firms.

As home supervisors, the OCC, FRB, and FDIC have hosted cri-
sis management group (CMG) meetings with significant host super-
visors of the large, U.S.-owned, cross-border firms. The SEC was
also invited to participate in these meetings. The CMG meetings
served to identify resolution issues which are being researched by
both home and host supervisors (e.g., recognition of U.S. bridge
bank, licensing processes, etc.). Follow up meetings are being
planned for early 2011. CMG meetings are in addition to the super-
visory colleges held for these firms.

As the host supervisor of foreign-owned U.S. banks/branches, the
OCC has participated in supervisory colleges and CMG meetings of
foreign firms with significant global operations. As with the meet-
ings for the U.S. firms, there are many resolution issues that re-
quire further research.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR CRAPO
FROM JOHN WALSH

Q.1. Dodd-Frank requires that risk retention be jointly considered
by the regulators for each different type of asset and includes a
specific statutory mandate related to any potential reforms of the
commercial mortgage-backed securities market to limit disruption.
In light of the FDIC’s unilateral decision to add an across the
board risk retention requirement in the safe harbor rule, which the
OCC opposed, how do you plan to coordinate and reconcile dis-
agreements in the joint rulemaking?

A.1. The OCC believes that it is essential to set policy for U.S.
securitization markets on a comprehensive, interagency basis as
mandated by the Dodd-Frank Act. Dodd-Frank assigns several dif-
ferent aspects of the credit risk retention rule writing that it re-
quires to several different combinations of agencies and assigns a
coordination role to the Secretary of the Treasury as Chairman of
the Financial Stability Oversight Council. Through an interagency
group coordinated by the Treasury Department, the respective
staffs of the OCC, the FDIC, the Federal Reserve Board, the SEC,
the FHFA, and HUD are currently working cooperatively to draft
the various sets of risk retention rules mandated under the Dodd-
Frank Act. Differences among the agencies are negotiated the staff
level with guidance from agency principals. If necessary, agency
principals will hold direct discussions to reach closure on any unre-
solved issues.

This interagency process is unaffected by the OCC’s views on the
proposed or final FDIC safe harbor rule. At both stages of the rule-
making process, the OCC took the position that FDIC action was
premature in light of legislation—the provisions ultimately enacted
in section 941 of Dodd-Frank—that addressed securitizations and
risk retention on a comprehensive basis. The FDIC final rule ac-
knowledges that the joint agency rules promulgated pursuant to
Dodd-Frank will “exclusively govern” the requirement to obtain an
economic interest in a portion of the credit risk of the financial as-
sets that are subject to its rule.

Q.2. Market participants highlight uncertainty related to changing
regulations, new accounting standards, and other mandates as an
obstacle to a resurgence of these markets. What steps are your
agencies currently taking to minimize these complications? What
should be done collectively by regulators to limit this uncertainty
as you look toward the joint rulemaking?

A.2. We recognize that the uncertainty that has been created by
the scope and magnitude of regulatory and accounting changes fac-
ing the financial industry can, by itself, create obstacles for bank-
ers, their accountants, auditors, and other market participants as
they try to make strategic business decisions. The OCC’s Senior
Deputy Comptroller and Chief National Bank Examiner, Tim Long,
highlighted these issues in his recent speech before the AICPA Na-
tional Conference on Banks and Savings Institutions.! As Mr. Long
noted in his speech, we believe it is important that regulators and

1A copy of Mr. Long’s speech is available at: hitp:/ /www.occ.gov | news-issuances / speeches /
2010/ pub-speech-2010-108.pdf.
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accounting standard-setters move as quickly as possible to give the
industry the clarity it needs to move ahead, at a time when a
strong and competitive financial sector is more important than ever
to our economy. At the same time, however, we must ensure that
our decisions are governed by a process that is deliberate, trans-
parent, and inclusive. To that end, we believe it will be important
to provide the industry and other interested parties sufficient time
to review and comment on proposed rules and standards and, to
the extent practical, allow appropriate transition periods and mech-
anisms to assess the impact of rule changes before they take full
effect. The phased-in approach for strengthening capital and liquid-
ity standards that the Basel Committee has recently announced is
one example of such an approach.

The myriad of rules required under the Dodd-Frank Act will also
place a premium on interagency coordination and communication.
As I noted in my written testimony, the Dodd-Frank Act wisely re-
quires other financial regulatory agencies to consult with primary
supervisors as those agencies draft studies or develop regulations
or standards, since there may be implications for the safety and
soundness of depository institutions. To help facilitate this collabo-
ration, we have designated OCC experts to advise the other finan-
cial regulatory agencies about the potential impact on the institu-
tions we supervise and their customers.
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