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CHESAPEAKE BAY RESTORATION: STATUS
REPORT AND RECOMMENDATIONS

MONDAY, APRIL 20, 2009

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON WATER AND WILDLIFE,
Annapolis, Maryland.

The subcommittee met at 10:12 a.m., in the Joint Committee
Hearing Room, Maryland Legislative Services Building, 90 State
Circle, Annapolis, Maryland, Hon. Benjamin L. Cardin (chairman
of the subcommittee) presiding.

Present: Senator Cardin.

OPENING STATEMENT OF SENATOR BENJAMIN L. CARDIN,
U.S. SENATOR FROM THE STATE OF MARYLAND

Senator CARDIN. First, let me welcome you all to this hearing of
the Water and Wildlife Subcommittee of the Environment and Pub-
lic Works Committee.

It is a pleasure to be here in Annapolis for a field hearing. It is
very appropriate, I think, that this hearing take place in Annapolis
because it does bring back for me the days when Harry Hughes
was Governor, and the concept of developing a multi-State ap-
proach to dealing with the Chesapeake Bay, partnerships between
government and the private sector, was initiated. At the time, I
was the speaker of the State legislature, so it’s nice to be back here
at this Joint Hearing Room where we held so many meetings to de-
velop a strategy to improve the Chesapeake Bay. And at that time,
we developed a partnership, recognizing that we could not do it
alone. And thanks to the work that was done over 30 years ago
now, the Chesapeake Bay is better today than it would have been.

I know we are going to have a hearing that will bring out a lot
of the challenges we have in the Chesapeake Bay and that the
health of the bay today is not what it needs to be. But if the leader-
ship was not displayed with Governor Hughes and others back 20-
some years ago, I hate to think of what condition the bay would
be in today. So we have made progress, but we have a lot more
that needs to be done, and I am pleased that we can conduct this
hearing in Annapolis where much of the early work was done on
developing a strategy to clean up the Chesapeake Bay.

I also want to acknowledge that Senator Boxer, the chairman of
the Environment and Public Works Committee, and Senator Inhofe
and Senator Crapo, the ranking member of the Water and Wildlife
Committee, are all very much interested in the Chesapeake Bay
and have encouraged me to conduct hearings as we look for strate-
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gies on a reauthorization of the EPA’s Chesapeake Bay Program
under section 117 of the Clean Water Act. That is our objective.

The Chesapeake Bay United Nations Ramsar Convention recog-
nizes it as an ecological region of global significance. It has been
called the national treasure by Presidents from Ronald Reagan to
Barack Obama. It is critical to Maryland’s economy, to our environ-
ment, to our culture, and our history.

It is in trouble—the Chesapeake Bay today. The University of
Maryland’s Center for Environmental Science—the ecological
health of the Chesapeake Bay, they say, remains poor. There is ex-
cess nitrogen, phosphorus, and sediments entering the waters of
the Chesapeake Bay. The main sources are from agriculture, urban
and suburban runoff, wastewater from treatment plants, and con-
taminated airborne pollutants.

The Chesapeake Bay represents a model for estuary programs
nationwide and how to curb pollution from Casco Bay in Maine to
the San Francisco estuaries in California.

I think, the model for success must include three major elements,
a focus on the entire watershed, not just the bay itself, but the riv-
ers and streams in the watershed itself.

No. 2, you must engage all of the key shareholders, stakeholders,
the Federal Government, the States, the local governments, the
private sector. And I know we will be hearing from Will Baker
later from the Chesapeake Bay Foundation. But those partnerships
are critically important if we are going to have a successful effort
on behalf of the Chesapeake Bay.

And it must be based on sound science. The lab works that are
being done today need to be supported, and we need to base our
policy on good science.

Well, the challenges that we have for the Chesapeake Bay. In the
last 25 years, we have seen the population of the bay region in-
crease from 12 million to 17 million. That extra 5 million has a
major impact on the challenges of the bay. The impervious surfaces
that funnel the polluted water into the Chesapeake Bay have in-
creased by 100 percent over that 25-year period. It is estimated
that we are losing about 100 acres of forest land a day in the
Chesapeake Bay watershed.

The good news is that there is a willingness to take action. I
think the stakeholders understand that we need to take the efforts
to a new level, that maintaining or holding the status quo is not
an acceptable option on the Chesapeake Bay. We need to do much,
much more. And we need to look at all of the sources of pollution
from agriculture—the farm bill that I know my colleagues here had
a lot to do with, particularly Congressman Sarbanes in the House.
The Chesapeake conservation funding to reduce the nitrogens in
the farm bill is critically important. But is it enough?

In regards to runoff, what can we expect from our cities and
towns to do to control that source of pollution? From our air, the
nitrogen oxides that produce excess nitrogen pollution in the bay.
Are current planned programs to reduce air pollutants enough?

And wastewater treatment plants, a source of excess nitrogens
and phosphorus pollution. Do permit requirements need to be
based on the limits of technology? Should they apply to every sew-
age treatment plant in the watershed regardless of size or location?
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It is not just pollutants. We also need to deal with how we man-
age our resources. We know that we have a challenge with the oys-
ter and crabs. For example, are we taking too many menhadens out
of the bay to turn into fish oil, dietary supplements, thereby losing
their natural filtering capacity in the process?

Well, these are some of the questions I hope that we will have
a chance to talk about at today’s hearing. Today’s hearing is to try
to fill in the information we need in order to draft the proper legis-
lation. I intend to introduce legislation later this year reauthorizing
the Chesapeake Bay. What should be included in that legislation?
I hope this hearing will help us fill in that process.

I am very pleased that two of my colleagues from the House of
Representatives are with me today. I want to first welcome Rep-
resentative Gerry Connolly from Virginia. He will be on our second
panel, but it is nice to have our colleague from Virginia with us
today. And, of course, John Sarbanes, my colleague from the State
of Maryland from the third congressional district is also with me
today.

With that, let me first turn to Congressman Sarbanes for an
opening statement. Then I'll recognize Congressman Connolly.

[The prepared statement of Senator Cardin follows:]

STATEMENT OF HON. BENJAMIN L. CARDIN, U.S. SENATOR
FROM THE STATE OF MARYLAND

This hearing of the Subcommittee on Water and Wildlife of the Committee on En-
vironment and Public Works will come to order.

Today’s hearing will focus on the health of the Chesapeake Bay, the status of the
restoration effort, and recommendations about what can be done to accelerate
progress. We will hear from two panels of witnesses.

This will be the first in a series of hearings I intend to hold as the subcommittee
prepares legislation to reauthorize the Environmental Protection Agency’s Chesa-
peake Bay Program under Section 117 of the Clean Water Act.

The United Nations’ Ramsar Convention recognizes the Chesapeake as an ecologi-
cal region of global significance. The Bay has been called a “National Treasure” by
American Presidents ranging from Ronald Reagan to Barack Obama. In Maryland,
it is the economic, environmental, cultural and historic heart of the State.

The Chesapeake Bay is also in trouble.

A recent report from the University of Maryland Center for Environmental
Science finds that the ecological health of the Chesapeake Bay remains poor. The
Chesapeake Bay and its tributaries are unhealthy primarily because of pollution
from excess nitrogen, phosphorus and sediment entering the water.

The main sources of these pollutants are

e agriculture,

e urban and suburban runoff,

e wastewater from sewage treatment plants, and

e airborne contaminants.

The Bay continues to have poor water quality, degraded habitats and low popu-
lations of many species of fish and shellfish.

What is to be done?

We must first recognize that the Chesapeake Bay Program has played a critical
role in stemming the tide of pollution. The Bay Program is a model for the National
Estuaries Programs that are helping curb pollution from Casco Bay in Maine to San
Francisco Estuary in California.

Any success that these programs have had is because, like the Chesapeake Bay
Program,

e they focus on the entire watershed,

e they involve all the key stakeholders, and

e they are based on sound science.

The population of the Chesapeake Bay Watershed has grown from 12 million
when the Program started 25 years ago to over 17 million residents today. That’s
a 40 percent increase. And it is not just more people producing more pollution.
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The amounts of impervious surfaces, the hardened landscapes that funnel pol-
luted water into our streams and rivers and eventually the Bay, have increased by
about 100 percent over the same timeframe.

hV\(;e are losing an astounding 100 acres of forest lands every day in the Bay water-
shed.

Simply put, there are millions more of us, and the size of our impact on the Bay
watershed has grown twice as fast as our population rate. Without the Bay Pro-
gram, the health of the Chesapeake would undoubtedly be worse than it is.

But barely holding our own is not good enough. And so merely fine tuning the
Bay Program will not be good enough either. We need some significant changes if
we want significant improvements. And we do.

Everywhere I go there is a strong desire to see the Chesapeake restored. People
are ready to take action to control pollution, restore water quality and see the living
resources of the Bay return in abundance.

Much of the pollution to the Bay still comes from our agricultural lands. Are the
major increases in Chesapeake conservation funding that we wrote into the Farm
Bill going to be sufficient to dramatically reduce nitrogen, phosphorus and sediment
pollution from farms? Will additional efforts be required as well?

Every day, polluted water runs off our streets and roof tops. Polluted stormwater
runoff is not the largest part of the problem, but it is the only source sector of pollu-
tion that is still growing. What can cities and towns do to control this growing prob-
lem, and how can they pay for it?

Nitrogen oxides from air pollution are washed out of our skies daily, showering
the Bay Watershed with excess nitrogen pollution.

Are planned programs to reduce air pollution stringent enough to curb this hidden
source of nutrient pollution to the Bay?

Wastewater treatment plants are an obvious source of the excess nitrogen and
phosphorus pollution that is fouling the Bay. Do permit requirements need to be
based on the limits of technology? Should they apply to every sewage treatment
plant in the watershed, regardless of size or location?

Pollution alone is not the problem. We don’t have enough blue crabs and native
oysters, in part because we haven’t managed our fisheries very well.

For example, are we taking too many menhaden out of the Bay to turn them into
fish oil dietary supplements, thereby losing their natural filtering capacity in the
process?

Do we have enough forage fish to keep our rockfish abundant and healthy? Does
the Bay Program need to have a formal fisheries management component to it?

Today we will start to examine the key issues facing the Bay. More importantly,
we will start to examine ways to reinvigorate the Bay restoration effort.

Later this year I will be introducing reauthorization legislation. All of our panel
members share a vision of a healthy Chesapeake, supporting diverse and abundant
life in its waters and wetlands.

I look forward to hearing from our distinguished panelists today on what steps
EPA can take and this Congress can take to make that vision a reality.

STATEMENT OF HON. JOHN SARBANES,
U.S. REPRESENTATIVE FROM THE STATE OF MARYLAND

Mr. SARBANES. Thank you very much, Senator Cardin. Thank
you for the invitation to participate in the hearing.

We are at a crossroads with the Chesapeake Bay, of course. We
are always really at a crossroads, but the opportunities presented
now are particularly exciting.

As I was driving here today, it occurred to me that, growing up,
when it rained—and you were not too happy because it rained out
your baseball game or something—you were told, well, it is a good
thing because it makes the flowers grow and the trees grow. And
you sort of took that to heart. Now I find when I am driving in the
rain, there is a part of me that cringing because I am thinking
about the water rolling off the blacktop or from the fields and pour-
ing into the tributaries across the watershed and the negative im-
pact that that is having, as long as we do not achieve some of the
goals that we continue to lay out but seem unable to attain.
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So this is a very, very important hearing. I thank you for con-
vening it.

We are very excited, of course, at Chuck Fox’s new role at EPA.
There could not be a better person. I look forward to his testimony.

Senator Cardin and I were with the new EPA Administrator the
other day at Fort Meade who declared with pride that science is
back, and science will certainly undergird all of the work that we
are going to do to try to improve the health of the Chesapeake Bay
going forward.

What is exciting now, in particular, is the level of information
that is available to us about the sources of pollution is really drill-
ing down to a new level which not only is important for the sci-
entists and the experts to give us guidance, but it gives citizens the
opportunity to participate by taking ownership of the watershed in
their own back yards, which I think is the ultimate solution to the
bay’s troubles.

I am very much in support of the concept you mentioned, which
is creating this mutuality of understanding across the watershed,
particularly among public policymakers, and we are trying to de-
sign right now a card we can give to every Member of Congress—
Jerry will be one of them—who have got tributaries that flow into
the watershed so they can understand the impairments that exist
in their own district with respect to rivers and streams and begin
to fully appreciate how what happens in their district impacts on
the health of the entire Chesapeake Bay. That is how we are going
to turn the corner on this.

And the citizen participation that is going to happen is really
going to be led by the next generation, by our young people who
can take up these causes with a fervor that is hard for us to man-
age sometimes. And I want to thank Will Baker for his leadership
on environmental education and working with me closely on the No
Child Left Inside effort.

The bay will be clean when the 17 million residents of the water-
shed who have bad habits tip the balance by developing good hab-
its with respect to the environment, and hearings like this and par-
ticipation of the citizenry going forward are going to make the dif-
ference.

I thank you very much for the opportunity to participate.

Senator CARDIN. Thank you again. I am glad you mentioned No
Child Left Inside. Of course, Congressman Sarbanes has been the
leader on that issue, and it is, I think, a critically important part,
education, in dealing with the Chesapeake Bay. So I congratulate
you on that.

Now, Congressman Connolly, we are going to have an oppor-
tunity to hear from you later, but I'd be glad to give you a moment.

STATEMENT OF HON. GERALD E. CONNOLLY,
U.S. REPRESENTATIVE FROM THE STATE OF VIRGINIA

Mr. ConNoLLY. Well, thank you, Mr. Chairman. I just want to
thank you for your leadership. Having this hearing I think is ter-
ribly important. I am going to be talking a little bit later about the
whole issue of impervious surface, but the relationship between
land use and what is happening in the bay I think is just critical.
As someone who has just spent the last 14 years of his life in local
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government, I know there are things we can do, and let me just
give you one example that is not in my testimony.

One of the last things I had a chance to do before I came to Con-
gress as chairman of Fairfax County was put together a 3-year
task force on Tysons Corner. Tysons Corner is bigger than all of
downtown Boston. It is the largest retail and commercial office
market on the east coast between Manhattan and Atlanta. 80 per-
cent of the stormwater in Tysons is untreated. We have 46 million
square feet of stuff on the ground and 41 million square feet of sur-
face parking space. And we can change that. The plan we are com-
ing up with Tysons will change that such that there will be 100
percent of all stormwater treated, and we are going to significantly
reduce that impervious surface.

So there are things we can do as policymakers in local govern-
ment especially that can make a big difference in trying to turn
around some of the concerns we have with respect to the bay.

Again, I thank you for your leadership, Mr. Chairman.

[The prepared statement of Representative Connolly follows:]
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Presentation to Senate Committee on Environment and Public Works
Annapolis Field Hearing
Congressman Gerald E. Connolly, VA-11

April 20", 2009

Thank you, Chairman Cardin, for convening this field hearing. As you know, despite investing
billions of dollars in sewage treatment plant upgrades the health of the Chesapeake Bay has failed to
improve. Although we have witnessed some recovery of subaquatic vegetation, oysters and fisheries
have continued to decline. Despite laudable achievements in sewage treatment plant upgrades and
combined sewage overfiow capacity enhancements, and unprecedented investments in conservation
through the 2008 Farm Bill, it is clear that we must reduce impervious surface areas in the Chesapeake
Bay watershed in order to reach overall Bay restoration objectives,

Between 1990 and 2000, population in the Bay watershed grew 8%, while impervious surface
area grew 41% and covered an additional 250,000 acres in our region. According to the Woods Hole
Research Center, ‘developed area’ in the Bay watershed increased 61% from 1930 to 2000. Those
impervious surfaces increased the volumes of nitrogen and phosphorus entering the Bay, while
wreaking havoc on stream channeis and causing increased erosion and sedimentation. As documented
by the Chesapeake Bay Program and the Woods Hole Research Center, the increase in impervious
surface area is a major contributor to sediment and nutrient loading in the Bay. The Chesapeake Bay
Foundation summarizes these findings in its citizens’ guide to stormwater management: “While runoff
from farms is decreasing with improved agricultural practices, urban runoff is increasing as more forest
and agricuitural land is developed.” | would encourage the Committee to address impervious surface
areas and stormwater management in forthcoming authorization legisiation, because without
aggressive legislative action growing expanses of pavement in suburban regions of the Bay wiil continue
to offset our achievements in reducing pollutants from point sources and agriculture.

I represent parts of Fairfax and Prince William Counties, the two most populous jurisdictions in
Virginia. These counties have grown dramatically over the past 50 years, and are predominantly
suburban in character. Prior to the 1970’s, there were no requirements for stormwater detention or
treatment. Our older neighborhoods, particularly in Fairfax and southern Prince William, have storm
drains that lead directly to streams. This method of stormwater management-—get it off site as quickly
as possible-—has destroyed stream channels in older neighborhoods throughout Fairfax County.
Streams such as Holmes Run, Pimmit Run, and Accotink Creek are severely channelized, and erosion of
their streambanks has resulted in increased volumes of sediment being transported both to local ponds
and the Chesapeake Bay.

In the 1970's and 1980’s, the state and Fairfax County began to require stormwater detention
for new development. Typically developers built stormwater detention ponds that are sometimes
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known as “BMPs.” While these grassy ponds detain some stormwater, they do little to remove nitrogen
or phosphorus from runoff, and do not sufficiently account for the increasing impervious surface areas
that they are supposed to mitigate.

Prior to my election to Congress, | served as a district Supervisor and as Chairman of the Fairfax
County Board of Supervisors. 1 was elected to Supervisor in 1995 and Chairman in 2003, In my race for
Chairman, | pledged to enact an aggressive environmental agenda that would address, among other
subject areas, stormwater management and stream health. Prior to my election, there was no source of
dedicated funding for stormwater management or watershed restoration. During my first term as
Chairman, | initiated a successful effort to dedicate a penny’s value on the real estate tax rate to
stormwater management. This revenue stream generated $17 to $23 million annually, and for the first
time enabled the County to take some corrective actions to infiltrate stormwater and repair damaged
streams.

We used that penny to fund a baseline stream health assessment for the County’s watersheds.
Not surprisingly, we found that stream health in older neighborhoods was very poor. Streams located in
watersheds with impervious surface areas in excess of 10% suffer from poor health of henthic
macroinvertehrates and poor diversity of fish species. These local findings echo Chesapeake Bay
Program findings that imperviousness in excess of 10-15% is causes significant problems in terms of
nutrient loading, sedimentation, and altered hydrologic performance of streams, Benthic
macroinvertebrates like stoneflies, caddisflies, and crayfish are excellent indicators of stream health.
Some benthic macroinvertebrates are highly sensitive to factors such as chemical poliution,
sedimentation, and water temperatures, whereas others are more tolerant of these disturbances.
Similarly, some species of fish, such as trout, are highly sensitive to stream temperature, pollution, and
sedimentation. The last known native trout perished in Fairfax County streams sometime in the early
1990’s, due to sediment loads and increased stream temperatures resulting from increasing impervious
cover.

Fairfax streams with high levels of imperviousness, ranging from 15-40% of the watershed, have
very poor fish diversity and few of the benthic macroinvertebrates that generally form the foundation of
the stream’s food pyramid. In contrast, streams such as Kane Creek on Mason Neck, which has almost
no impervious cover, have maintained high levels of benthic macroinvertebrate and fish species
diversity. We have seen that there is a spectrum of stream health, from undisturbed areas on Mason
Neck to very low density rural watersheds in the Occoquan watershed to highly impervious areas inside
the Beltway. An examination of the stream baseline data suggests that there is a strong negative
correlation between impervious surface cover and stream heaith.

Following completion of the stream baseline assessment, we used the penny fund to pay for
watershed management plans for all 30 watersheds in Fairfax County. These plans identified the
projects that would be necessary to return the streams to good heaith, with projects ranging from rain
gardens to regional stormwater management ponds. These watershed management plans have proven
to be very useful because they demonstrate just how much damage has been done and precisely what
level of investment would be necessary to restore our streams” heaith. Using the resources from the
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penny fund, we have funded numerous water quality restoration projects identified in the watershed
management plans. For example, in Fiscal Year 2008 the County completed fourteen projects to
infiltrate or detain stormwater, including construction of a green roof, rain gardens, infiltration trenches,
and a major stormwater management pond. We also used that funding to plant vegetation in existing
stormwater management ponds, which reduces the amount of nitrogen and phosphorus entering the
Bay. In the same year, we completed 2,085 linear feet of streambank and riparian buffer restoration.

{n addition to using a dedicated revenue stream to assess and restore watersheds, we enhanced
the County’s stormwater management regulations. In Fairfax, the Public Facilities Manual {PFM)
establishes minimum criteria for new development. In order to reduce stormwater runoff, the County
revised the PFM by creating stricter “adequate outfall” requirements. Adequate outfall refers to the
volume of stormwater leaving a site during a storm. By lowering the maximum volumes of stormwater
runoff that is acceptable, we required developers to either reduce impervious surface area or enhance
on-site detention.

The Board of Supervisors also amended the Public Facilities Manual {PFM) to allow for the use of
Low Impact Development techniques {LiDs} in new construction. Since we amended the PFM to allow
LiDs, developers have incorporated rain gardens, tree box filters, green roofs, infiltration trenches,
pervious pavement, and other LiDs in projects throughout the County. These LiDs dramaticaily reduce
the volume of stormwater entering our streams and the Bay, and play an important role reducing the
volume of nitrogen, phosphorus, and sediments that are preventing the Bay from recovering. Using
revenue from the dedicated penny fund, County staff studied the efficacy of these LID techniques and
found that green roofs and rain gardens can infiltrate in excess of a one inch of rain, which represents a
significant storm.

When 1 left the Board of Supervisors in January of 2009 to come to Congress, we were working
on adoption of a Comprehensive Plan amendment for Tysons Corner. With over 1,600 acres, Tysons
Corner is larger than downtown Boston. iIf overlaid on Washington DC, it would stretch from
Georgetown to the Anacostia River. Because most of Tysons Corner was developed prior to stormwater
management regulations, 70% of it has no stormwater management. As a result, streams such as Old
Courthouse Branch and Scotts Run are nearly devoid of life, and have suffered severe streambank
erosion. Fortunately, we have a plan to restore these waterways. Following three and one half years of
deliberation, a task force composed of citizens, landowners, developers, and affordable housing
advocates recommended a set of Comprehensive Plan amendments that included restoring hydrology at
Tysons Corner to pre-development forested conditions. This aggressive goal had the support of
environmentalists and developer representatives on the Tysons Task Force. !f adopted by the Board of
Supervisors, it will set a new standard for stormwater management and watershed restoration. This is
an important local example because it demonstrates that restoration of our streams, and ultimately the
Bay, is compatible with continued economic growth in our region. Tysons Corner is the economic
engine of Fairfax County and Northern Virginia. in the region, it trails only Washington DC as an
employment center. The fact that the President of the Chamber of Commerce and the environmental
community concurred on the stormwater elements of the proposed Comprehensive Plan amendment
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demonstrates that restoration of the Bay is compatible with continued prasperity and economic growth,
including in suburban and exurban regions.

The key is that continued growth has new standards for stormwater management. Our
standards for new development and for transportation infrastructure are insufficient to protect the Bay.
{ would encourage the Committee to pursue rigorous new standards for stormwater management that
will provide a regulatory framework within which local governments can reduce impervious surface
areas. Our objective should be to maintain or return to pre-development forested hydrology, just as
Fairfax County is doing in Tysons Corner. Because of resource constraints made more acute by the
housing crisis, this regulatory framework shouid not come as an unfunded mandate. However, properly
structured and funded it could serve as the critical enabling legislation to achieve, at long last, our
shared objectives for Bay restoration.

1 appreciate the opportunity to testify today and ook forward to working with the Committee as
it prepares Chesapeake Bay authorization legislation. i share your desire to restore the heaith of the Bay
and offer my full assistance in advocating for these objectives in the House of Representatives.
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Environment and Public Works Committee Hearing
April 20, 2009
Foliow-Up Questions for Written Submission

Questions for Connolly

Questions from:

Senator Barbara Boxer

1. In your testimony, you highlighted the cost-effective measures local communities
can take to reduce stormwater runoff, which according to EPA’s most recent
status report on the Chesapeake Bay, is the fastest growing threat to Bay water
quality. What improvements to existing Federal programs could be made to
provide incentives and funding for measures 1o address urban stormwater runoff?



12

PP

COMMITTEE ON THE BUDGET FABFAX OFFICE!

4 4115 A ¢ Aoao
commirTe O @oungress of the United States s
OVERSIGHT AND GOVERNMENT REFORM . Am:»;:;;\;;,s\'/sgﬁﬂﬂs
e T Fuuse of Representutives
AND ThE DISTRCT OF COLUMBIA Hias h‘ ng{m;' BE 205154611 4303 RGEWOQD CENTER DRive
GOVERNMENT MANSGEMENT, ORGANFEATION, wo‘;‘;g;;“s%%:’;;sf‘ 87

AND PAGCUREMENT

COMMITTEE ON FOREIGN AFFAIRS
SUBCOMMITTEES:

TERRORISM, NONPAOUFERATION AND TRADE
May 18, 2009

MioDLE EAST AND SOUTH ASIA

The Honorable Barbara Boxer
Member, U.S. Senate

Attn: Heather Majors

410 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Boxer,

Thank you for submitting a question following the recent Environment and Public Works field hearing on the
Chesapeake Bay. The most important thing the federal government can do is to establish consistent standards
for stormwater management, which should be based on maintaining pre-development hydrology of land that is
being developed, measured by total and peak volume of surface runoff. Consistent standards for the whole Bay
watershed are important so that localities do not risk putting themselves at a competitive disadvantage by
adopting more stringent requirements than a neighboring jurisdiction. Secondarily, the fedéral government
should establish detailed guidance on what Low Impact Development (LIDs) techniques can achieve
stormwater management standards. Although some localities in the watershed have implemented some LIDs,
others may be unfamiliar with these stormwater managerent systems and could benefit from a best practices
manual, Finally, the federal government should establish a new subset of grants for local governmefits to use
when constructing LIDs. Although consistent stormwater management standards would ensure that LIDs are
incorporated in new development, a robust grant program would be necessary to help localities build LIDs as
retrofits for existing impervious surface areas. Thank you again for your commitment to protecting the
Chesapeake Bay, and please let me know if I can ever be of assistance to your Committee.

Sincerely,

P —"

Gerald E. Connolly

Member of Congress

11™ District, Virginia
GC/ZF
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Senator CARDIN. Well, thank you very much.

Without objection, opening statements from members of the com-
mittee—the record will be open to include those opening state-
ments. In addition, the entire written statements of our witnesses
will be included in the record, and they may proceed as they see
fit.

We will have two panels. Our first panel will be Charles Fox,
Chuck Fox, who is the Senior Advisor to the Administrator for
Chesapeake Bay and the Anacostia River, U.S. Environmental Pro-
tection Agency. We take great pride in Chuck assuming that new
position. He has a distinguished record as a champion of the bay
restoration and water issues. He served as Secretary of Maryland’s
Department of Natural Resources, as well as Assistant Adminis-
trator of the EPA’s Water Division during the Clinton administra-
tion. Chuck, it is a pleasure to have you.

STATEMENT OF J. CHARLES FOX, SENIOR ADVISOR TO THE
ADMINISTRATOR FOR CHESAPEAKE BAY AND THE ANA-
COSTIA RIVER, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. Fox. Thank you, Mr. Chairman.

You cannot come to this hearing room and not reflect upon some
of the past. My first experience in this hearing room was, in fact,
under your leadership as the speaker of the House. I think my col-
league, Will Baker, and I were testifying on the phosphate deter-
gent ban, and I think it is a classic example of had we not taken
those actions, today we would be far worse off than we are. A lot
of tl}llat is because of your early leadership. So thank you very
much.

My name is Charles Fox. I am a senior advisor to Administrator
Lisa Jackson at the U.S. Environmental Protection Agency. And we
really appreciate the opportunity to discuss EPA’s emerging new
leadership to restore and protect Chesapeake Bay and its water-
shed. We are working very closely with our Federal and State part-
ners to define what we hope will be bold, new ways of strength-
ening the management, performance, and accountability of the
Chesapeake Bay Program.

Administrator Jackson outlined her vision and priorities to the
agency in a recent memo to all EPA staff. She described President
Obama’s three core values for our agency. No. 1, science must be
the backbone for our programs. No. 2, EPA must follow the rule of
law, and No. 3, EPA’s actions must be transparent. These guiding
principles apply to the agency’s work broadly, as well as our work
here in the Chesapeake Bay.

Administrator Jackson’s memo also highlighted five priorities
that would receive her personal attention. She described one of her
priorities to intensify our work to restore and protect the quality
of the Nation’s waters. She stated in particular that the agency will
make strong use of our authorities to restore threatened treasures
such as the Chesapeake Bay and the Great Lakes.

A little over a month ago, I began my service as the Administra-
tor’s Senior Advisor on the Chesapeake Bay and Anacostia River.
I am both excited and, I must admit, daunted by the opportunity
to work with all the bay partners and Members of Congress to find
ways to address the challenges confronting the bay and its people.
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The Chesapeake is a national treasure. While we are mindful of
our accomplishments over the past 25 years, we are also intensely
focused on how to improve our work to have greater success in the
future. We are committed to change and to provide the leadership
necessary to improve the performance and accountability of the
Chesapeake Bay Program. We cannot pledge that the bay’s health
will improve dramatically in the next several years. However, we
can and do pledge to provide the leadership that will be responsive
to the conclusions of scientists, to our obligations under Federal
law, and to the desires of the region’s community.

Last month, the Chesapeake Bay Program issued its annual as-
sessment of the health of the Chesapeake Bay, also referred to as
the “Bay Barometer.” A copy of the executive summary has been
provided to the chair and to the members of the subcommittee. The
Bay Barometer affirms what we all know: despite the longstanding
commitment by the array of partners, the health of the bay and the
watershed remains severely degraded. Virtually all of the 13 spe-
cific measures show very limited progress. The one striking excep-
tion is the restoration of the population of striped bass. This suc-
cess is attributed to the bold action by Maryland, Virginia, and
other east coast States to limit harvest pressure years ago. At the
same time, it is worth noting that this population has been
stressed in recent years by high instances of mycobacteriosis.

The recent health assessment describes some important but not
yet sufficient progress to reduce nutrient pollution from agriculture
and wastewater treatment plants. Agriculture remains the single
largest source of nutrient and sediment pollution to the bay, with
about half of the nutrient load directly related to animal manure.
However, the report also shows that pollution from urban and sub-
urban stormwater is actually increasing.

This negative trend is directly linked to the rise in population in
the watershed. Since 1950, the number of residents has doubled.
Projections through 2030 show continued population growth and
continued increases in sprawling urban and suburban development.
From 1990 to 2000, the amount of impervious surfaces, such as
roads and rooftops, increased by 41 percent, even though the popu-
lation only rose by 8 percent.

Congress reauthorized section 117 of the Federal Clean Water
Act in 2000. This section expired in 2005. It formally authorized
the Chesapeake Bay Program and the landmark agreement that
was adopted in 2000 by the Federal Government and our State and
local partners. But as we all know, the key goals of that 2000
agreement are not going to be achieved. Sadly, the bay program is
actually not even close to achieving most of the key goals of the
2000 agreement.

Improving water quality remains the fundamental challenge for
EPA and our partners. This challenge, in turn, is defined more pre-
cisely as reducing runoff pollution from urban, suburban, and agri-
cultural lands. Presently we have a range of tools that we are im-
plementing to tackle these problems. However, the range of exist-
ing tools may not be enough to get the job done.

EPA and our partners will want to better focus our existing regu-
latory authorities and other tools to improve performance and ac-
countability. However, we also must consider new tools to improve
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the health of the Chesapeake. We look forward to working with
this subcommittee and other Members of Congress to explore these
issues in the months ahead. Reauthorizing section 117 presents all
of us with a unique opportunity to redefine our future.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Fox follows:]
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TESTIMONY OF J. CHARLES FOX
SENIOR ADVISOR TO ADMINISTRATOR LISA JACKSON
U.5. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
WATER AND WILDUFE SUBCOMMITTEE
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
U.S. SENATE

April 20, 2009

Senator Cardin and Members of the Subcommittee, | am J. Charles Fox,
Senior Advisor to Administrator Lisa Jackson at the U.S. Environmental Protection
Agency (EPA}L. Thank you for the opportunity to discuss EPA’s new leadership
approach to restore and protect the Chesapeake Bay and its watershed, and for
holding this hearing on America’s national treasure. As stated in the Chesapea‘keBay
Program “Report to Congress”, which was provided in July, 2008, EPA is closely ..
working closely with the Departments of Interior (USFWS, USGS, NPS); Agri;:uitﬁre
(NRCS, ARS, USFS), Defense, and Commerce {(NOAA) to have a shared-leadership
approach to strengthen the management, coordination, and accountability of;tkh‘g

Chesapeake Bay Program.

Qﬂgmg Principles and Priorities of the Obama and Jackson Administration

After being confirmed as President Barack Obama’s Administrator for the EPA;
Lisa Jackson provided her vision and priorities for the Agency in a memo dated
January 23, 2009 to all EPA staff. In that memo, she first reiterated President Obama’s

three values for his agenda on the environment: 1) Science must be the backbhone for
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EPA programs; 2} EPA must follow the rule of law; and 3) EPA’s actions must be

transparent. These guiding principles apply to the Agency’s work broadly as well as to

our efforts on the Chesapeake Bay.

Administrator Jackson also highlighted five priorities that would receive her
personal attention. She described one of her priorities as EPA’s intent to intensify our
work to restore and protect the quality of the nation’s streams, rivers, lakes, bays,
oceans and aquifers. She stated that the Agency will make strong use of our
authorities to restore threatened treasures such as the Chesapeake Bay and the Great

Lakes.

Other priorities of Administrator Jackson which are related to the Chesapeake Bay
include: the impacts of climate change on our nation’s water reséurces; improving air
quality which can lead to reductions of nitrogen oxide emissions that contribute to
over 20% of the nitrogen contributions to the Bay; and cleaning up hazardous-waste
sites which can also contribute to focalized water guality issues throughout the

watershed.

The Role of the Senior Advisor

On March 11, 2009 the Administrator announced that | would serve as her Senior
Advisor on the Chesapeake Bay and Anacostia restoration and protection efforts. | am

excited about the opportunity to work with all of the Bay partners and Members of
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Congress to find ways to do more in addressing the challenges confronting the Bay

and its watershed.

The Chesapeake Bay is a national treasure. We are mindful of our
accomplishments over the last 25 years, but intensely focused on how to improve our
work to have greater success in the future. EPA is committed to change, and to
provide the leadership necessary to improve the performance and accountability of
the Chesapeake Bay Program. We cannot pledge that the Bay’s health will improve
dramatically in the next several years. However, we can and do pledge to provide the
leadership that will be responsive to the conclusions of scientists, to our obligations

under federal law, and to the desires of the region’s communities.

When asking me to serve, the Administrator stressed her desire to cbnnect our
communities to the Bay and its rivers — to improve our economies and our quality of
life. The Anacostia River is a vital resource to the people of this region and symbolic of
challenges we confront in all urban areas -- where the vast majority of our citizens
reside. A healthy Chesapeake Bay is the result of healthy rivers and streams
throughout the entire watershed. The Anacostia River is a great urban river with
tremendous grass roots support from the Anacostia Watershed Society and the
Anacostia Watershed Partnership, and others mobilizing local residents and local

resources to improve the river. Qur hope is that we can support local action that is
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successful in restoring the vitality of the Anacostia River and secure similar success in

urban rivers throughout the watershed.

My role and empbhasis as Senior Advisor to the Administrator is to help define new
ways forward to meet our shared goals for the Chesapeake Bay, the Anacostia River
and urban rivers throughout the watershed. Put simply based on the sources that
need to be controlled, we need to improve the performance and accountability of EPA

and the partnership.

The Scope and Complexity of the Watershed and Bay

The Chesapeake Bay watershed encompasses 64,000 square miles, parts of six
States and the District of Columbia. Nearly 17 million people live in the watershed.
The land mass of the Bay watershed is sixteen times the size of the Bay, a ratio higher
than any other estuary in the world. This means that our actions on the land have a

profound impact on our local streams, rivers and, ultimately the Bay.

The Chesapeake Bay is the largest estuary in North America and is ecologically,
economically and culturally critical to the region and the country and, as North
America’s largest and most biologically diverse ecosystem. it is home to more than
3,600 species of fish, plants and animals. For more than 300 years, the Bay and its

tributaries have sustained the region’s economy and defined its traditions and culture.
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The economic value of the Bay is estimated at more than $1 trillion® and two of the

five largest Atlantic ports {(Baltimore and Norfolk) are located in the Bay.

The Chesapeake Bay Program and Partnership

This past year, the Chesapeake Bay Program and partnership celebrated its 25-year
anniversary. There is much to be proud of in what has been accomplished. A few
examples are illustrative of the accomplishments of this partnership:

- Unparalled research and monitoring programs and an improved understanding

of this complex ecosystem;

- Comprehensive and specific goals and outcomes designed to 1) Protect and
restore fisheries; 2) Protect and restore vital aquatic habitats;, 3} Protect and
restore water quality; 4) Maintain heaithy watersheds; 5) Foster Chesapeake
Stewardship; and, 6) Enhance Partnership and Accountability;

- Significant technical and financial commitments by Federal, State, local and
other partners;

- Independent advice and counsel by three Advisory Committees {Citizens, Local
Government, Scientific and Technical);

- Demonstrable examples of restoration progress such as:

! Saving a National Treasure: Financing the Cleanup of the Chesapeake Bay, A Report to the
Chesapeake Bay Executive Council, Chesapeake Bay Blue Ribbon Finance Panel, October 27,
2004
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o A shared Federal, state, and local commitment to invest and upgrade
483 municipal and private wastewater facilities to achieve nutrient

removal which will all be required to have a permit by the end of 2010;

o implemented a watershed-wide phosphate detergent ban;

o Planted more than 6,000 miles of streamside forests,

o restored more than 13,000 acres of wetlands;

o preserved more than 1 million acres of forests, wetlands, farmiand and
other resource lands; and

o Removed blockages to over 2,000 miles of historic spawning grounds
for shad and other migratory fish; and implemented significant harvest

restrictions to restore a previously collapsed striped bass fishery.

The Heaith of the Bay

in March 2009, the Bay Program issued its annual Health and Restoration
Assessment of the Chesapeake Bay and Watershed, also referred to as the ‘Bay
Barometer’. A copy of the Executive Summary has been provided to the Chair and

members of the Committee.

The Bay Barometer affirms what we all know. Despite the impressive
restoration work done by the array of partners, the health of the Bay and watershed

remains severely degraded. The data included in this report are sobering. Virtually all
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of the 13 measures which comprise Bay Health show very limited progress (water
quality, habitats and lower food web and fish and shellfish) {see Figure 1}. There have
been positive improvements in the population of striped bass, which is generally
attributed to the actions by Maryland, Virginia and other east coast states to limit
harvest pressure years ago, although this population has been stressed in recent years

by a high incidence of mycobacteriosis.
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In general, the Bay Program partners have made some important — but not
sufficient — progress to reduce nutrient poliution from agricuiture and wastewater
treatment plants. Agriculture is the single largest source of nutrient and sediment
pollution to the Bay, with about half of that load directly related to animal manure.

However, the poliution from urban and suburban stormwater is actually increasing.

The negative trend in nutrient and sediment poliution from stormwater is
directly linked to the rise in population of the watershed. Since 1950, the number of
residents has doubled. Projections through 2030 show continued population growth,
loss of natural areas and increases in urban development, People are moving into
sprawling suburbs and living in bigger houses on larger lots, causing forests, farms and
other valuable lands to be transformed into subdivisions, shopping centers and
parking lots. Impervious surfaces, such as roads and rooftops, increased by 41%
compared to an 8% increase in population growth from 1990-2000. Impervious
surfaces do not allow water to filter into the ground. Instead, rainfall runs off, picking

up pollution and quickly carrying it into waterways.

Other Sources and Issues in the Chesapeake Watershed

The priority emphasis of implementation will remain on improving water guality
throughout the watershed, as well as making progress on the fuil spectrum of health

and ecosystem measures. It will remain important for the Program partners to
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develop enhanced understanding of and, as appropriate, respond to other issues and
stressors in the Chesapeake watershed, including for example:

- The contribution of nutrient and pathogen pollution from onsite wastewater

systems and septic tanks;

- The contribution of nutrients and sediments from historic dams (i.e., legacy

sediments);

- The potential impact of sediments behind Conowingo Dam, in the event of a

major storm;

- The role of endocrine disruptors and pharmaceuticals that are released

through various wastewater treatment systems;

- Continued investigation of the source(s} of intersex fish and fish kills in the

Shenandoah and Potomac;

- The impacts of agricultural producﬁon on nutrient loads and impacts on water

quality and ;

- The impact of fhe atmospheric deposition of nitrogen.

To improve our understanding of these issues, EPA and its partners are continuing
to conduct critical research on topics including endocrine-disrupting chemicals and
best management practices to control runoff. Further, EPA is initiating new research
to address needs such as better understanding how ecosystem services in rivers and
estuaries are impaired by excess nitrogen from increased agricuiture production and

ather watershed activities.
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Chesapeake Bay Program Reauthorization

The chalienge we all confront is how to improve our performance and
accountability to achieve the goals that we all share for the future of the Chesapeake

Bay and its tributaries.

The Clean Water Act, Section 117, the Chesapeake Bay, was last authorized in
2000. It expired in 2005. This action by Congress was helpful in supporting the
Chesapeake Bay Program and the Agreement adopted by the partners in 2000 as a
matter of federal law. But as we know now, the 2010 goals of that Agreement are nof

going to be achieved.

The fundamental challenge for the Bay's water quality is reducing runoff
pollution from urban, suburban and agricultural lands. Presently, we have a range of
tools that we are implementing to tackle these problems. However, the range of
existing tools may not be enough to get the job done. EPA and our partners will want
to better focus our existing regulatory authorities and other tools and consider
adopting new tools to improve the heaith of the Chesapeake and its tributaries. We
look forward to working with this Subcommittee and other Members of Congress to
explore these issues in the months ahead. A reauthorization of the Chesapeake Bay
Program presents all of us with a unigue opportunity to redefine our future, and we

are very appreciative of the Subcommittee’s leadership in this regard.

10
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Closing
The Chesapeake Bay Program has many attributes that make it unique: world
class science; comprehensive environmental data, measures and outcomes; and
superior partnerships among Federal, State local, private and non-governmental

organization partners.

Across the landscape there have been important actions over the past 25 years
- by farmers to implement nutrient management practices and install buffer strips and
fences; by homeowners to reduce energy consumption and runoff pollution; by
localities to upgrade wastewater treatment plants and to reduce stormwater
poliution; by developers to implement sediment and erosion control plans and
implement smart growth practices; by states to expand land conservation and
strengthen their water quality protection programs. However these good efforts are

simply not sufficient.

The straightforward conclusion is that the Chesapeake Bay ecosystem remains
severely degraded, despite the concerted efforts by many for more than 25 years.
However, all of these challenging conclusions are tempered by a strong sense of
optimism we all share for the future. Scientists today can describe with a high degree
of precision what we need to do to save the Bay and its tributaries. Our region’s

elected officials are engaged like never before. At EPA, we have a dynamic new

11
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Administrator who is willing to provide the leadership necessary to improve our

environment for the benefit of the Bay and communities throughout the country.

Thank you again Senator Cardin, and Members of the Subcommittee, for the
opportunity to appear before you today. In the coming months, it is our hope that
you will be hearing more from us and our Bay Program partners about ways te
improve the use of various tools to enhance the Chesapeake Bay’s environmental

quality.

12
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July 6, 2009

EPA ANSWERS TO QUESTIONS FOR THE RECORD
SENATE ENVIRONMENT AND PUBLIC WORKS COMMITTEE
HEARING ON'-CHESAPEAKE BAY
APRIL 20,2009

Questions from Senator Barbara Boxer:

Question: What more can EPA do to address the impacts of CAFQs on the water quality of
the Chesapeake Bay?

Answer: The. EPA can make full use of our authorities under the Clean Water Act, specifically
the new 2008 rule for concentrated animal feeding operations (CAFO). EPA ¢an work-with the
States to ensure that all CAFOs that discharge ot propose to discharge apply for a CAFO permit.
EPA is developing a Chesapeake Bay compliance and: enforcement strategy that will help ensure
compliance with the CAFO rule. We can also-continue to target the most effective agricultural
conservation practices in areas that contribute the greatest nutrient load to the tidal Chesapeake
Bay. But more actions may be needed to restore the Bay, as about half of the agricultural nutrient
pollution load stems from animal operations.

In the absence of animal feeding operations:that have a permit EPA is analyzing ways of
addressing environmental/human health impacts from discharges of animal waste. EPA has
several statutory provisions which authorize the Agency to-take action to prevent or-address
harm to the public and the environment from pollution coming from these sources. These
provisions include, but are not limited to:

» Safe Drinking Water Act Section 1431 which authorizes EPA to address endangerments
to human health posed by contaminants present in or likely to enter a public water system
or underground drinking water source.

e Resource Conservation Recovery Act Section 7003 which authorizes EPA to issue orders
or seek injunction against any person if any solid waste or hazardous waste may present
imminent and substantial endangerment to human health and the environment. In the
Agency's view if animal waste is being over applied it ceases to be a fertilizer and can
become a solid waste disposal practice covered by Section 7003.

e Clean Air Act Section 113, which authorizes EPA to, among other things, enforce the
obligations of sources to reduce emissions as outlined in a State implementation plan,
provided that a State has developed a State implementation plan that addresses emissions
from CAFOs.

e Clean Air Act Section 303 which authorizes EPA to seek an injunction in Federal district
court and to issue administrative orders to restrain any person from emitting ait pollutants
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that are causing or contributing to pollution that is presenting an imminent and substantial
endangerment to public health or welfare, or the environment.

The Chesapeake Bay watershed is unlike any watershed throughout the Nation and more
protection may be necessary for this national treasure, where agricultural operations tend to be
densely concentrated in particular regions of the watershed that have a great influence on Bay
water quality. As we work to define the next generation of tools and actions to restore water
quality in the Chesapeake Bay as called for in Executive Order 13508, we are identifying actions
and any changes to be made to regulations, programs, and policies to implement these actions.
Examples of actions that could further protect the Bay and ensure sustainable agriculture are:

¢ Increase the number of animal feeding operations that are regulated under the Federal
2008 CAFO rule. More than 40 percent of all animal manure generated in the U.S. at
farms that confine livestock remains unregulated under the CAFO NPDES program,
based on 2003 CAFO rule estimates.

e Consider stricter requirements for any new or expanding operation so that we do not
exacerbate the nutrient imbalances we are faced with from animal operations.

» Require water quality-based nutrient management plans that are phosphorus-limited and
reduce current nitrogen application rates by 10 0915 percent. We need to ensure that the
recommended application rates, and tools like the phosphorus site index that are used to
calculate these rates, are based on sound science and are protective of water quality and
do not perpetuate the problem we are facing with nutrient buildup in soils that we are
seeing in many areas of the watershed where animal operations are concentrated.

» Require common sense and effective practices such as cover crops and stream fencing,
e Consider restrictions on manure application such as:

e Requiring cover crops on cropland where manure is applied to ensure that excess
nutrients are taken up before they are lost to the Bay.

e Prohibiting manure application on no-till lands where phosphorus losses can be very
high.

¢ Requiring manure injection/incorporation into the soils to prevent nutrient losses from
the air and surface runoff.

s Requiring that manure be used for alternative uses other than application on
agricultural lands in areas that have nutrient imbalances. For example, transport
poultry litter to Perdue AgriRecycle plant where it will be pelletized and used for golf
courses. The plant is not operating at full capacity and could accept another 31,000
tons of manure annually.



30

Question: What have been EPA’s efforts since the CAFO regulation was finalized?

Answer: EPA Region 3 has been working with State environmental and agricultural agencies to
update existing State CAFO regulations to'adhere to:the new Federal November 2008 CAFO
regulation. With the exception of West Virginia, EPA is anticipating approving all other updated
State programs by December 2009. West Virginia, due to-new legislative provisions willneed
additional time to fully update its CAFO programs. EPA expects:to approve the program:by -
December 2010.

As a result of the February 2009 compliance deadline requiring all CAFOs that discharge o
applyfora NPDES permit, EPA has launched an.extensive outreach campaign to the poultry
industry in'Delaware and Maryland. Partnering with the Delmarva Poultry Industry; several town
hall meetings were held to emphasize that certain design féatures could create a discharge and
thus would require the grower to apply for a NPDES permit. The meetings resulted in a befter:
understanding among the regulated community ofhow the permit rules apply to pouliry growers.
Presently, EPA continues to discuss with Delaware and Maryland how best to support the need
to either develop or update nutrient management plans which are vital comporents. of the
NPDES:CAFQ permit: EPA and our Bay Program partners seek to assure that nutrient
management plans are developed and implemented in a manner which maximizes beneﬁts to
water quality.

One other provision that EPA is evaluating is to:use designation authority for small animal
feeding operations to bring them into-the NPDES permitting program. In some states:there are a
number of small dairy operations that fall under the medium and large definitions for a'CAFO
yet on a cumulative basis due to these operatiotis being located in close proximity to/each other
can contribute animal manures that impact the environment. Currently, EPA is having
discussions with Pennsylvania due to numerous small dairy operations located it Lancaster
County.

Questions from Senator Benjamin L. Cardin:
POTWs

Question: How much of the problem is from traditional point sources like sewage
treatient plants, how much is from decentralized point scurces liké municipal stormwater
and how much from non-point sources like agriculture? How miich comes from air
deposition? Please provide both estimated loads for each pollutant of concern (in pounds)
by source sector (e.g:, agriculture) and as a percentage of total (e.g.; agrlculture mtrogen
pollution = xx percent of problem).

Answer: Of the total nitrogen loads delivered to the tidal waters, 43 percent comes from
agricultural sources, 20 percent from municipal and industrial wastewater discharge facilities, 21
percent from atmospheric deposition of mobile, utility, industrial and natural emissions {this does
not include direct deposition to tidal waters nor emissions from agricultural animals and lands),
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16 percent from urban and suburban runoff (which includes 5 percent from septic systems). Of
the total phosphorus loads delivered to the tidal waters, 45 percent comes from agricultural
sources, 21 percent from municipal and industrial wastewater discharge facilities, 31 percent
from urban and suburban runoff and 3 percent from natural sources.

Question: You mentioned that we've made progress on regulating Publicly Owned
Treatment Works (POTWs). Is there still room for improvement?

Answer: Yes. The vast majority of the significant municipal wastewater treatment facilities
within Maryland, Virginia and the District are being permitted and upgraded to discharge at
levels approaching the eurrent limit of the available treatment technology. However, there are
significant facilities in these States and the other watershed States being permitted at levels
above those achievable by current treatment technologies. In this regard, EPA could consider
whether additional control actions by POTWs and industrial wastewater dischargers will be
necessary to achieve the water quality standards established by the States in the Chesapeake Bay
and its tributaries.

It is worth noting that well-designed pollution trading programs can benefit the Region by
facilitating the least cost solutions when considering all sources, point and non point. Several
states have already launched trading programs. Pennsylvania and Virginia have had trading
programs in place for several years and Maryland recently adopted a set of trading guidelines for
implementing its own trading program. West Virginia is actively developing a trading program
which is scheduled for possible adoption next year. EPA is facilitating a process to evaluate the
details of an interstate trading program In addition, we are mindful that the new Bay-wide
TMDL process will necessitate a re-evaluation of the relative load reduction targets. for
individual sources and watersheds in the basin. We are committed to managing the TMDL
process in collaboration with our Chesapeake Bay Program partners.

Question: What steps could be taken on a regional level to assist treatment plants achieve
greater nutrient reduction?

Answer: First and foremost, permits are being issued that provide annual limits for nitrogen and
phosphorus loads, leading to greater nutrient reductions than would be designed for under
weekly or monthly concentration based limits. The Blue Plains regional facility located in the
District of Columbia is the best example of where this has lead to greater nutrient reductions.
The basinwide approach to issuing permits for all 483 significant wastewater treatment facilities
is also leading to significant technological innovations by the professional wastewater
engineering community that are resulting in greater reductions at lower costs. State-based
nutrient trading programs, are encouraging treatment plants to design for greater nutrient
reductions with the prospect for selling nutrient credits to other facilities. We expect to evaluate
whether additional nutrient trading policies can be implemented throughout the watershed to
improve performance at reduced costs, as part of the President's Executive Order (see Section
202(a)).
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Question: What proportion of Publicly Owned Treatment Works (POTWs) in the
watershed is currently permitted for Nitrogen and Phesphorus? Please provide data by
State, showing number of facilities and loads.

Answer: Of the 483 significant wastewater treatment facilities across the 64,000 square mile Bay
watershed, 250 have been issued permits to reduce nitrogen and phosphorus loads. The issuance
of permits is being purposely staged in some States (PA in particular) to focus on the largest
dischargers first for permit renewal followed by stages 2 and 3 for smaller facilities in this group.
As can be seen from the chart below, over 70 percent of the total design flow is now covered by
effective permits and many facilities are operating below design capacity which accounts for a
great percentage of coverage of actual flows.

Each State is basing the permitted annual nitrogen and phosphorus load limits on the wastewater
nitrogen and phosphorus loading caps described within their respective tributary strategy. For the
permit issued to date, these annual load limits can be converted into nitrogen and phosphorus
effluent concentrations as follows for each jurisdiction:

s Maryland: 4 mg/L nitrogen and 0.3 mg/L phosphorus;

e Virginia: 3=6 mg/L nitrogen and 0.3 091 mg/L phosphorus;
Pennsylvania: 6 mg/L nitrogen and 0.8 mg/L. phosphorus;
District: 4.2 mg/L nitrogen and 0.18 mg/L phosphorus;
Delaware: still being determined for their four facilities;
New York: 5 mg/L nitrogen and 0.5 mg/L phosphorus; and
West Virginia: 5 mg/L nitrogen and 0.5 mg/L phosphorus.

In Virginia, the nitrogen and phosphorus corcentrations vary because mote stringent permits
were issued in the Potomac, Rappahannock and Virginia Eastern Shore basins compared with the
York and James river basins due to differences in their relative impacts on Bay water quality.

EPA expects all 483 significant facilities to.have annual nitrogen and phosphorus load limits
within their permits by the end of 2010. As'of May 2009, 250 permits have been reviewed by
EPA and issued by the States, 40 additional permits have been drafted and are under review with
193 permits remaining to be drafted and issued.
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AIR

Question: How much of the nitrogen pollution in the Chesapeake comes from air sources?
Does the Program have an analysis of where this pollution originates? Please provide data
by State, air pollution source (including agricultural operations), and amount.

Answer: Air sources contribute nitrogen to the Chesapeake Bay by depositing directly onto the
surface of the Bay and by depositing onte the watershed; a portion of which then flows into the
Bay. Using year 2007 model runs, the.contribution from the nitrogen deposited onte-the
watershed is estimated to account for 73 million pounds-or 28 percent of the total-loading to the
Bay. Combined with the direct deposition to tidal surface waters, about 20 million pounds, air
sources contribute about a third of the total nitrogen loading to the Bay.

Of the inorganic nitrogen deposited to the Chesapeake Bay watershed from air-emission sources,
approximately 60 percent is oxidized nitrogen:due:to:air-emissions of nitrogen oxides (NOx).
The remaining 40 percent is in the form of reduced nitrogen from emissions of ammonia.

Air emissions of oxidized nitrogen (NOx) from all-or portions of 14 States and DC have the
greatest potential to deposit nitrogen in the Bay watershed. These States include the watershed
States of: Pennsylvania, West Virginia, Virginia, Maryland, Delaware, and New York, and the
District of Columbia as well as the surrounding States of Georgia South Carolina, Tennessee,
Kentucky, Indiana, Michigan, Ohio and New Jersey. Portions of southeastern Canada are also
included. :

The States that are within the Bay watershed account for about half of the oxidized nitrogen
deposition. For these States, the relative percent contribution to deposition due to NOx sources is
as follows: Pennsylvania 16 percent; Virginia 15 percent; Maryland 8 percent; New York 5
percent; West Virginia 5 percent; and Delaware 1 percent. Another 25 percent of the oxidized
nitrogen deposition is due to sources from the other eight States that are within the airshed. The
remaining 25 percent of the oxidized nitrogen deposition to the Bay watershed is due to:leng-
range transport of emissions from sources outside the airshed. Although this modeling is based
on projected emissions for 2020, it is believed that the results are generally representative of
current conditions.

In 1990, the relative contributions of different source sectors of NOx emissions to oxidized
nitrogen deposition to the Bay watershed were as follows: power plants 40 percent; onroad
mobile sources 30 percent; nonroad/marine/construction/residential & commercial sources 20
percent; industrial sources 8 percent; other 2 percent. Modeling estimates based on projected
emissions for 2020 are: power plants 15 percent; onroad mobile sources 26 percent;
nonroad/marine/construction/residential & commercial sources 33 percent; industrial sources 17
percent; other 9 percent. The EPA does not have information on the contribution of individual
source sectors by State.

As noted above, 40 percent of the nitrogen deposition to the Bay watershed is in the form of
reduced nitrogen from emissions of ammonia. Based on EPA's current emissions inventories,
sources of ammonia include animal feeding operations, fertilizer application and onroad mobile
sources. Although EPA does not have quantitative information on the contribution by State to
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reduced nitrogen deposition, it expects that States within the watershed likely contribute more to
reduced nitrogen deposition to the Bay than States further from the watershed. This is because
much of the ammonia is believed to deposit close to its source.

Air models estimate that of the 28 percent of the total nitrogen load delivered to the Bay's tidal
waters from atmospheric deposition to the watershed, 71 percent originates from mobile, utility
and industrial emissions, 25 percent from agricultural animals and soil emissions, and 4 percent
from natural sources—lightning and forest soils. A portion of the mobile/utility/industrial
emissions and the vast majority of the agricultural emissions-are ammonia. Of the remaining
nitrogen loads delivered to the tidal waters, 36 percent comes from agricultural sources, 20
percent from municipal and industrial wastewater discharge facilities, 16 percent from urban and
suburban runoff (which includes 5 percent from septic systems).

Question: What reductions in nitrogen deposition are expected by 2010 under existing
regulatory requirements? What reductions can be expected by 2015? By 2020? What
regulations are expected to provide these benefits?

Question: Is the amount of air pollution from any air source category expected to grow
over the next 10 years in the watershed? If so, what sector and by how much?

Answer: The EPA has estimates of the reductions in nitrogen deposition from 2002 to 2010,
2015, and 2020, based on air modeling analyses. The future year scenarios reflect emission
reductions from national control programs for both stationary and mobile sources, including the
Clean Air Interstate Rule, the Tier 092 Vehicle Rule, the Nonroad Engine Rule, the Heavy-Duty
Diesel Engine Rule, and the Locomotive/Marine Engine Rule. Although the Clean Air Interstate
Rule has been remanded to EPA, it will remain in place pending a mlemaking to replace it. At
this point, it is unclear how the replacement rule will compare to the remanded rule. However,
EPA anticipates that NOx emissions reductions close to those originally projected will occur.

The modeling results and National Atmospheric Deposition Program monitoring data indicate
that the amount of reduction in-nitrogen deposition varies across the Chesapeake Bay watershed.
These spatial variations reflect effects of declining emissions of NOx (due to conirol programs),
which are offset in certain locations by increasing emissions of ammonia, principally due to
agricultural animal populations.

In the aggregate, the overall total nitrogen deposition to the Chesapeake Bay watershed is
projected to decline from 2002 levels by 20 percent by 2010, 26 percent by 2015, and 29 percent
by 2020 as a result of the projected reductions in NOx and stable to increasing ammonia
emissions throughout the Eastern U.S.

Question: Will additional reductions in air pollution be required to meet the water quality
goals of the Bay Program? If so, does the Administration have initial suggestions about
what additional reductions might be required?

Answer: When the Chesapeake Bay Program analyzed pollution reductions needed to achieve
the 2010 water quality goals in the Chesapeake 2000 agreement, it estimated that the nitrogen
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load to the Bay due to air emission sources would need to be reduced by an additional eight
million pounds per year. EPA's Clean Air Interstate'Rule is projected:to result in endugh
reductions in emissions to make up the § million pounds per year, based on modeling done by
the Program. Furthermore, additional reductions in loadings will be achieved by other existing
Clean Air Act regulations, such as the mobile source regulations noted above.

The strategy called for in the May 12 Executive Order on Chesapeake Bay Protection and
Restoration will be based on a new eéxamination of both air and non-air iriputs and programs to
improve water quality. While implementing the Executive Order, EPA will consider whether
options for gaining additional air pollution reductions beyond current programs would be
necessary to achieve the goals set forth in the strategy.

STORMWATER

Question: What proportion of the impervious surface in the watershed is currently covered
by permits?

Answer: About 66 percent of the impervious surface in'the watershed is contained with MS4
areas. MS4 areas cover 17 percent of the total area of the Bay watershed.

Question: How many MS4 permits are currently in place in the watershed?

Answer: There are approximately 450 municipal MS4 permittees in the watershed (Phase T-and I1
MS4s). There are many more non-municipal (nontraditional); including universities and colleges,
hospitals, government and military facilities; arid-departments of transportation that add to-that
number, but they are often very small in'land area and:contained within the boundaries of the
larger, municipal MS4s.

Question: Dees the Program have an estimate of the pollution load coming from these
sources? What are those estimates? o

Answer: The estimates of percentage of the total loads of nitrogen, phosphorus and sediment -
coming from areas covered by MS4 permits are:

¢ Nitrogen (chemical fertilizer)—2 percent

e Phosphorus—6 percent

e Sediment—4 percent

The estimates of percentage of the total loads of nitrogen, phosphorus and sediment coming from
urban ‘and suburban land uses throughout the watershed:

e Nitrogen— (chemical fertilizer) 11 percent

¢  Phosphorus—31 percent

s  Sediment—19 percent

Examples of the sources of nitrogen from urban and suburban lands include atmospheric
deposition, organic litter (e.g. grass clippings, leaves, and decaying wood), organic and chemical
fertilizers, pet wastes, and septic systems. Sources of phosphorus include organic and chemical
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fertilizers, streambank erosion, and pet wastes. Sources of sediment include construction
activities, runoff from unvegetated areas, and streambank erosion. Streambank erosion is
exacerbated by the exceptionally high volumes of stormwater that are associated with significant
precipitation events,

Question: What steps has EPA taken to address municipal stormwater?

Answer: EPA issued stormwater regulations in 1990 and 1999 that requires certain municipal
separate storm sewer systems to obtain National Pollutant Discharge Elimination System permit
coverage for their stormwater discharges. Each regulated municipal system must develop and
implement a stormwater management program to reduce the contamination of stormwater runoff
and prohibit illicit discharges. In addition to issuing and overseeing permits, EPA has provided
guidance and conducted numerous workshops and webcasts to train states and municipalities on
the various aspects of stormwater management. Additional information about the municipal
stormwater program can be found at http://cfpub.epa.gov/npdes/stormwater/munic.cfm.

Question: Currently, EPA regulations stipuiate that stormwater management permits
require that pollution discharges are controlled to the “maximum extent practicable’,
without regard to water quality limitations. Is this the right standard?

Answer: Municipal stormwater permits must require that the municipal operator develop,
implement, and enforce a stormwater management program designed to reduce the discharge of
pollutants from a regulated system to the “Maximum Extent Practicable”, to protect water
quality, and satisfy the appropriate water quality requirements of the Clean Water Act. See
Section 402(p)(3) of the CWA and 40 CFR 122.34, and 122.26(d)(2)(iv). In addition, Section
402(p)(3) gives permitting authorities the ability to require other provisions that the
Administrator or the State determines is appropriate for the control of such pollutants. As EPA
explained in its Phase 2 stormwater rule, we view this as authorizing an iterative approach
toward attainment of water quality standards. See 64 FR 68,722, 68,753 (Dec. 8, 1999). The
iterative process should take info account such factors as the condition of receiving waters,
specific local pollution concerns, and other considerations raised by watershed studies or plans,
completed total maximum daily loads (TMDLSs), or other ecosystem assessments. The goal of
this iterative approach is for municipal stormwater permits to meet water quality standards over
time.

EPA expects that improvements to the stormwater program will be among the considerations for
enhancing progress toward water quality protection,

Question: How could Congress enforce State municipal stormwater permitting compliance
with a mere aggressive tributary strategy such as the watershed-wide TMDL? Some have
suggested a Clean Air Act-like policy that links Federal funding with compliance (i.e, in the
CAA Federal transportation funding is tied to compliance with adherence to a federally
approved, enforceable State Implementation Plan) would be an effective approach. Should
the Federal Government link funding for Chesapeake Bay restoration to compliance with a
water quality improvement program that is federally approved and enforceable?
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Answer: EPA promotes watershed-based NPDES permitting under the CWA to achieve water
quality standards (see: http://cfpub.epa.govnpdes/wybasedpetmitting/wspermitting.cfim). In
general, EPA's goals for watershed-based permitting underthe CWA are similar to its goals for
SIPs under the CAA. Both are designed to achiéve standards in a timely and cost-effective
manner. In addition, the ongoing Bay-wide TMDL process will produce specific information that
is similar to the inventories and modeling results that form the basis of a SIP.

Question: How has population growth affected the Bay?

Answer: Population growth aftects the Bay in many-ways. Increased population teads to
development in the watershed, often resulting in‘the conversion of forests and farmland-into”
houses, stores, streets and parking lots—a large increase inimpervious surfaces. The loss of
forests also decreases the natural uptake of air deposited nitrogen into plant material. This leads
to more polluted stormwater runoff into focal streams‘and rivers and eventually the Chesapeake
Bay. More people means higher flows of sewage for treatment at municipal wastewater facilities,
leading to higher loads even with advanced freatment téchnologies. Additional septic systems
also result from population increases, adding more nutrient-foads into local groundwater; stréams
and rivers. With more people come more cars; streéts, roads and highways, schools stores, etc:,
each adding its own contribution to the polliition loads to'the Bay.

SECTOR ANALYSIS

Question: What issues are preventing the Chesapeake Bay Program from achieving the
objectives of the Chesapeake 2000 agreement?

Answer: The Chesapeake 2000 agreement has five broad sections containing over 100 specific
goals and commitments, ranging from fisheries to'public access to water quality: EPA and most
of the Bay Program partners have focused on the water quality objectives of the Chésapeake
2000 agreement, and that focus is on reducing nutrient and sediment pollution to the Bay.

The four largest sources of nutrient poliution to the Bay are agriculture; wastewater treatment
facilities; urban and suburban; and air. Nutrient pollution from wastewater treatment facilities
accounts for approximately 20 percent of the Toadings. There are 483 significant wastewater
facilities in the Bay watershed and significant progress has been made on these sources==
achieving 67 percent of the Chesapeake 2000 wastewater nitrogen reduction goal.

Agricutture, the largest nutrient and sediment poliution source in the watershed, has been making
progress toward Chesapeake 2000 goals, but at a much slower pace than was needed. The
infusion of $188 million in new funds from the Farm Bill, beginning this year, will help to™
accelerate progress in this source sector, but still nowhere near enough to achieve the
Chesapeake 2000 goals. About one-half of the nitrogen load from agriculture is from dmmal
manure.

Air poltution contributes approximately one-guarter to one-third of'the nitrogen poltution tothe
Bay watershed. It is anticipated that progress will be made in further reducing nitrogen throngh
national dir programs, including the Clean Air Interstate Rule which has beén rémanded to EPA.
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Nutrient poliution from urban and suburban sources is the only major source sector that is
growing. Population growth and development, and the rapid increase in the amount of
impervious surfaces, has caused stormwater pollution to be a growing concern. Only about 17
percent of the Bay watershed is covered by State/Federal stormwater permits, but that does
include about 66 percent of the impervious surfaces.

PRODUCT MGM'T

Question: You noted in your testimony that several Bay states have limitations on the
amount of phosphorus in detergents. By State, please provide data on what product
restrictions are in place and the estimated reductions achieved by this source control
methed (e.g., How many states restrict laundry detergent? What standard is used? How
much phosphorus pollution is aveided through this requirement?).

Answer: The Chesapeake Bay region, through the leadership of members of the Chesapeake Bay
Commission, has been out front on the banning of phosphates in laundry detergent since the mid
1980s, following such an effort in the Great Lakes in the late 1970s. In 1985 Maryland banned
the sale or use of phosphate laundry detergent, followed by the District of Columbia in 1986;
Virginia in 1988; and Pennsylvania in 1990. All of these “bans” limit phosphorus to trace
amounts in the detergent.

The ban on phosphate laundry detergents in DC, MD, NY, PA, and VA resulted in a reduction of
influent phosphorus concentrations to wastewater facilities of 25 percent to 30 percent, estimated
to be about 7.5 million pounds annually. In addition, the reduction of phosphorus concentrations
in the wastewater facilities led to significant cost savings in operations and maintenance—
estimated at $31.6 million annually watershed-wide.

While these early actions removed phosphorus from laundry detergent, dishwashing detergent
was not included in the bans. Several Bay watershed States (MD, PA and VA) have recently
passed a ban on phosphate dishwasher detergents, but all of those bans do not begin until July
2010. Since all 483 significant wastewater treatment facilities will have nutrient reduction
technology, the phosphorus from dishwasher detergents would be removed trom the loadings to
the Bay after they enter the facilities. However, the smaller “non-significant" facilities will not
have this technology and they account for approximately 5 percent of the point source nutrient
loads. It is estimated that through these facilities, the ban on phosphate dishwasher detergent
throughout the Bay watershed would remove 52,000 pounds of phosphorus currently discharged
from treatment plants. The ban, however, will lead to savings for operations and maintenance
costs at treatment facilities which will not have to remove as much phosphorus,

Question: The Bay Program has a voluntary agreement with some lawn fertilizer
companies that limit phosphorus and/er nitregen. Please provide the subcommittee with
information on which companies are participating in this effort and the amount of
phosphorus or nitrogen pollution avoided through this effort. In addition, please provide
an estimate of how much of the Do-It-Yourself market is covered by these voluntary
agreements. If these product confent management methods were applied comprehensively
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across the watershed, what is the estimated reductions.in nitrogen and phosphorus
pollution that could be expected across the watershed. Please provide data by State and
pollutant.

Answer: In 2006, the Chesapeake Executive Council signed a MOU with two fertilizer
companies—Scotts Corporation and Eebanon Seaboard Company. The MOU sought to achieve a
50 percent reduction in the pounds of phosphorus applied in lawn care products in the
Chesapeake Bay watershed by 2009. It was estimated that if the entire homeowner supplier
industry joined this effort, and the 50 percent goal was met, that phosphorus loads to the Bay
would be reduced by an estimated 316,000 pounds annually.

EPA has not performed an independent evaluation of the MOU and its implementation. We are
not in a position to verify the 2006 estimates of the potential load reductions of phosphorus.

Residential lawns, sod farms, golf courses, and playing fields are a significant source of nitrogen
and phosphorus to the Chesapeake Bay and its tributaries. Recent estimates suggest that the
watershed includes about the same amount of turf grass:(¢:g., lawns, golf courses; recreation
fields), as cultivated cropland (about 9 million acres).. Many of these areas receive significant
fertilizer applications from both chemical and organic:sources, some of whiclrare applied by
professional management companies and others by individuals in the do-it-yourself market.

Question: Do any jurisdictions (State or lacal gove‘mments) have mandatory product
content controls for fertilizers? If so, please list the jurisdiction, product, content control
requirement, and any estimates of pollution avoided through these approaches.

Answer; In January, 2009, the city of Annapelis, Maryland, became the first municipality in the
Bay watershed to restrict lawn fertilizer: The ordinanee-bans most nonagricultural uses of
fertilizers that contain phosphorus for lawns, golf courses, cemeteries and parks. It doesnot
affect products for use on trees, gardens, shrubs or indoor plants. These restrictions within the
city of Annapolis, with a population of approximately 36,000, will have a negligible impact on
local waters and the Bay.

There have been State legislative proposals:to restrict fertilizer content and use in the Bay ..
watershed, with the latest effort coming in New York with Governor Paterson's introduction of a
bill on March 31, 2009, to restrict both phosphate dishwater detergent, and the use of fertilizers
containing phosphorus for lawns. The proposal is very similar to the city of Annapolis
restrictions for fertilizer.

Question: Do any jurisdictions have product content limitations beyond tkhosekfar
detergents and DIY lawn fertilizer? If so, please list the jurisdiction, product, content
control requirement, aud any estimates of pollution avoided through these approaches.

Answer: All of the jurisdictions that have phosphate detergent bans (DC, MD, NY, PA, and VA)
have also restricted the amount of phosphorus in household cleaning products, generally to no
more than 8.7 percent by weight expressed as phosphorus. There are no estimates for the
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relatively negligible amount of phosphorus removed by the phosphate ban for household
cleaning products.

AGRICULTURE

Question: How many agricultural operations in the watershed are covered by CAFO
permits?

Answer: .

In DE and MD the majority of poultry CAFOs have not been permitted although these operators
have applied for a permit in compliance with the February 27, 2009 deadline. EPA has discussed
with DE and MD utilizing Clean NMP East as the organization that can provide no cost technical

DE: 122: Poultry—113, Dairy—35, Swine—1, Horse Race Tracks—3

MD: 463: Poultry—450, Dairy—10, Swine—1, Beef—2

PA: 295; Poultry—89, Dairy—47, Swine-—149, Beef—7, Horse—1, Other—2
VA: 115: Poultry-—99, Dairy—2, Swine—8, Beef-—1

WV: estimated @ 20 poultry operations—CAFO Program under development
NY: 88: Dairy—86, Swine-—1, Sheep—1

support to operators to help them identify and implement nutrient management plans. Other
opportunities have also been discussed with USDA and State agencies to address the lack of
capacity for technical support to develop nutrient management plans as part of the overall
NPDES CAFO permit. In Virginia these operations reflect permits as part of the Virginia

Pollution Abatement Program; which is recognized by EPA as a-comprehensive State regulatory
CAFO program that has been effective in issuing State Pollution Abatement permits for livestock

and poultry animal feeding operations. While EPA responded to the Waterkeeper decision,

Virginia decided not to update its State progtam until EPA finalized its Federal CAFO regulation

(November 2008). EPA has been meeting with Virginia officials in 2009 as they prepare to

submit to EPA a CAFQ regulatory program that will conform to EPA's final CAFO regulation.
EPA anticipates approving Virginia's program by December 2009, which means that no Federal

CAFO NPDES program is yet approved.

Question: How many additional agriculture animal operations are there in the watershed

that are not covered by CAFO permits?

Arnswer:

DE: 310 farms dominated by broiler operations

MD: 500 (450 poultry, 30 miscellaneous estimated)

PA: Poultry—4,938, Dairy--5,677, Swine—1,726, Beef—3,564
VA: Poultry—3,241, Dairy Farms—680, Swine—830

WV: Program under development
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Question: What is the estimated number of animals in the watershed that are covered by
CAFQ permits?

Answer:
e DE: 36,334,000 chickens, dairy—xx, swine~=xx, horse race tracks—xx
o MD: 57,300,000 chickens, dairy 15,785, beef 4,300, swine 3,300
e PA:33,134,360 chickens, 33,853 dairy, 677,625 swine, 4,625 beef
s VA:3,861,000—turkey, 10,028,800—chickens, 2,850—dairy, 29,920~—swine, 2,475~
beef (these fall into the large CAFQ definition)
*  WV: Program under development

Question: How many agriculture animals are there in the watershed that are not covered
by CAFQ permits?

Answer: )
e DE: 86,100,000 chickens, dairy—-xx, swine-——xx,
e MD: 8,200,000 chickens, dairy 42,700, beef 28,300,
o PA: 9,265,588 chickens, 364,437 dairy, 323,755 swine, 70,763 beef,
e VA:77305,800 turkeys, 33,498,685 chickens, 12,535 dairy, 3,000 swine, 2,975 beef
®  WV: Program under development

Question: What is the current state of agriculture runoff regulation in the Chesapeake Bay
watershed?

Answer: At the Federal level, the most direct water quality regulatory program addressing runoff
of nutrients from livestock and poultry operations is the Concentrated Animat Feeding Operation
(CAFO) regulation. This new regulation for the first time requires a nutrient management plan
(NMP) for manure to be submitted as part of a CAFO's Clean Water Act permit application.
Manure eontains nitrogen and-phosphorus, which, when not managed properly on agricultural
land, can pollute nearby streams, lakes, and other waters. The regulation also requires that an
owner or operator of a CAFO that discharges to streams, lakes, and other waters must apply for a
permit under the Clean Water Act. If a farmer designs, constructs, operates and maintains their
facility such that a discharge will occur, a permit is needed. Additionally, the NMP includes a
number of best management practices that reduce nutrients in the production area.

In the Chesapeake Bay watershed there are approximately 1,000 CAFOs that have either been
permitted or are in the process of being permitted by State regulatory agencies. In the past ERA
had teported that approximately 536 CAFOs represented the number of operations that would be
permitted but with the new CAFO regulation in November 2008 an additional 460 permit
applications were received based on the February 2008 compliance deadline established for
operators that had a discharge but did not have a permit. The majority of these new permit
applications are broiler operations in Delaware and Maryland.

Several Bay watershed States have specific regulations that address nutrient runoff. Maryland
and Delaware both have Water Quality Improvement Acts that require all farmers to have and
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implement a nutrient management plan. Virginia requires that many medium size confined dairy,
beef, and swine farms and nearly all poultry (broilers and turkey) farms operate under the
Virginia Pollution Abatement permit similar to the Federal regulation. Pennsylvania has a
Nutrient Management Act that regulates 5 0910 percent of their most concentrated animal
confinement operations. The Act requires conservation planning and either nitrogen or
phosphorus based nutrient management. West Virginia is in the process of developing its CAFO
regulation expected to be approved by EPA in 2010,

These State actions are likely to have reduced agricultural nutrient pollution significantly.
However, EPA expects to review the adequacy of nutrient management planning criteria to
assess whether it is sufficiently protective of water quality. We will conduct this review with our
Chesapeake Bay Program partners, including extensive collaboration with scientists.

In the absence of permitting requirements for animal feeding operations, EPA is analyzing ways
of addressing discharges of animal waste. EPA has several statutory provisions which authorize

the Agency to prevent harm to the public-and the environment from pollution coming from these
sources. These provisions inelude, but are not limited to:

e Safe Drinking Water Act Section 1431 which authorizes EPA to address endangerments
to human health posed by contaminants present in or likely to enter a public water system
or underground drinking water sources;

e Resource Conservation Recovery Act Section 7003 which authorizes EPA to issue orders
or seek injunction agairist any person if any solid waste or hazardous waste may present
imminent and substantial endangerment to human health and the environment. In the
Agency's view if animal wastes are being over applied they can cease to be a fertilizer
and can become a solid waste disposal practice covered by Section 7003.

s Clean Air Act Section 113, which authorizes EPA to, among other things, enforce the
obligations of sources to reduce emissions as outlined in a State implementation plan,
provided that a State has developed a State implementation plan that addresses emissions
from CAFOs.

s Clean Air Act Section 303 which authorizes EPA to seek an injunction in Federal district
court and to issue administrative orders to restrain any person from emitting air pollutants
that are causing or contributing to pollution that is preseniting an imminent and substantial
endangerment to public health or welfare or the environment.

Question: How much of the agricultural nutrient problem is related to chemical fertilizer,
and how much is related to animal manure/chicken litter?

Answer: Nutrient loads estimated to be delivered to the Chesapeake Bay from agricultural Jand
uses vary by nutrient type. Of nitrogen loads to the Bay, agriculture is estimated to contribute 42
percent of the total from all sources. Inorganic nitrogen sources (chemical fertilizer) are
estimated to contribute 17 percent of the total load and organic sources (manure/chicken litter)
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are approximately 19 percent of the total load. Atmospheric emissions from agricultural land
uses contribute an additional 7 percent.

Of phosphorus loads to the Bay, agricultural land uses provides approximately 46 percent of the
total load from all sources. Inorganic phosphorus sources are estimated to contribute 19 percent
of the total load, and organic sources contribute approximately 26 percent of the total load.
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Sources of and Federal Regulatory Status for
Delivered Loads to the Bay: Nitrogen
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60% of the total nitrogen load to the Chesapeake Bay is not subject to Federal
regulation.

Source: Chesapeake Bay Program Phase 4.3 Watershed Model
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Sources of and Federal Regulatory Status for
Delivered Loads to the Bay: Phosphorus
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65% of the total phosphorus load to the Chesapeake Bay is not subject to Federal
regulation.

Source: Chesapeake Bay Program Phase 4.3 Watershed Model
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Sources of and Federal Regulatory Status for
Delivered Loads to the Bay: Sediment
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96% of the total sediment load to the Chesapeake Bay is not subject to Federal
regulation.

Source: Chesapeake Bay Program Phase 4.3 Watershed Model
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Question: What is “Enhanced Nutrient Management' and what resuits could be expected
if it were implemented throughout the watershed? What other agricultural Best
Management Practices have a demonstrated record of effectiveness in the watershed?
Please provide estimates showing the BMP, current implementation levels, and levels
needed to attain water quality goals by State. Are any of these BMPs required/enforceable
by any agency of the Federal Government?

Answer: Reducing the amount of nutrients applied to the land is one of the most cost-effective
ways of reducing water pollution. It is a pollution prevention technique that further enhances the
effectiveness of other BMPs, such as cover crops-or filter strips, which are designed to capture
additional nutrients in crops, grasses, or woody vegetation.

The Chesapeake Bay Commission's report-entitied Cost-Effective Strategies for the Bay
published in December 2004, included Enhanced Nutrient Management (ENM) as one of six
smart investments for achieving nutrient reduction goals while efficiently investing public funds.
The definition of ENM utilized by the Commission in the report was based on the assumption of
reducing nutrients applied to cropland by an additional 15 percent below the recommendations of
traditional nutrient management plans. The 2004 estimate of nitrogen reductions achieved by
implementing this practice on all row crops and'hay land within the watershed was
approximately 23.7 million pounds.

The definition of “Enhanced Nutrient Management" used by the Chesapeake Bay Program
partnership in developing their nutrient reduction strategies is broader than the Commission's
report. The practice can also represent the increased aceuracy of application and management of
cropland nutrients through precision agriculture techniques. To provide greater définitional unity
among the partnership and create a revised estimate of water quality benefits, the Bay Program in
partnership with the University of Maryland is currently hosting a professional and scientific
panel of experts in the field of nutrient management. Within the next several months; the panel
will more precisely define the Enhanced Nutrient Management practice and will provide science-
based data for estimating the potential for reducing the'loss of nutrients to the Chesapeake Bay.

Other agricultural BMPs that have a demonstrated record of effectiveness include conservation
tillage, cover crops, streamside buffers, fencing livestock out of streams, and traditional nutrient
management practices. These practices have been recognized by USDA Natural Resouices
Conservation Service (NRCS) and the partnership as core conservation practices for agriculture.
However, some practices are more effective at controlling nutrients than others.

The NPDES permits issued under the Federal CAFO program requires the development and
implementation of nutrient management plans and integrated agricultural conservation plans to
protect water quality. The core conservation practices may be either required to meet the
regulations, or may be included as elements of the plans included under the permit.

[Attached XL Spreadsheet showing estimates of BMPs, current implementation levels, and
levels needed to attain water quality goals according to the State Tributary Strategies. ]
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Question: What measures can the Federal Government take to reduce agricultural
pollution more aggressively in the Watershed and what additional legislative support is
needed?

Answer: The EPA can make full use of our authorities under the Clean Water Act, specifically
the new 2008 CAFO rule for concentrated animal feeding operations. EPA can work with the
states to ensure that all CAFOs that discharge or propose to discharge apply for a CAFO permit.
EPA is developing a Chesapeake Bay compliance and enforcement strategy that will help ensure
compliance with the CAFO rule. We can also continue to target the most effective agricultural
conservation practices in areas that contribute the greatest nutrient load to the tidal Chesapeake
Bay. For example, the NRCS, working with EPA and USGS, identified priority watersheds to
target implementation of conservation practices using funds from the 2008 farm bill. The EPA,
and USGS are working to develop monitoring programs to document water-quality
improvements in selected priority agricultural watersheds so NRCS can evaluate and adjust
actions to take in the future. But more actions may be needed to restore the Bay.

The Chesapeake Bay watershed is unlike any other throughout the Nation and miore protection
may be necessary for this national treasure, where agricultural operations tend to be densely
concentrated in particular regions of the watershed that have a great influence on Bay water
quality.

As we work to define the next generation of tools and actions to restore water quality in the
Chesapeake Bay as called for in Executive Order 13508, EPA will be identifying actions and any
changes to be made to regulations, programs, and policies to implement these actions. Some
ideas that are under consideration and discussion that could further protect the Bay and ensure
sustainable agriculture are:

& Increase the number of animal feeding operations that are regulated under the Federal
2008 Concentrated Animal Feeding Operation (CAFO) rule and/or strengthen minimum
permit standards. More than 40 percent of all animal manure generated in the U.S at
farms that confine livestock remains unregulated by the CAFO NPDES program, based
on 2003 CAFO rule estimate. EPA should evaluate the use of “*designating” additional
small AFOs as operations that need NPDES permits based on past pollution occurrences
causing fish kills/endangerment to public health (i.e., as a result of applying manure on
frozen land or when the land was saturated with rainwater). There are numerous dairy
operations in the watershed that on a cumulative basis, if manure is not properly
managed, can cause serious water quality problems.

e Consider stricter tequirements for existing, new or expanding operations so that we do
not exacerbate the nutrient imbalances we are faced with from animal operations.
Promote the requirement of New Source Performance Standards in the new CAFO
regulation that requires new livestock and poultry operations to comport to stricter design
and construction practices based on past experience to achieve zero discharge.

e Require water quality-based nutrient management plans that are phosphorus-limited and
reduce current nitrogen application rates by 10 0915 percent. We need to ensure that the
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recommended application rates, and tools like the. phosphorus site index that are used to
calculate these rates, are based on sound science and are protective of water guality.and
do not perpetuate the problem we are facing with nutrient buildup in soils that we are
seeing in many areas of the watershed where animal operations are concentrated.

& Consider managing the offsite transfer of manure in a manner that is consistent with
criteria applied to CAFOs covered under the NPDES program. Consider including
minimum management criteria for the owners; distributors, and processers of animal
products.

e Require common sense and effective practices such as cover crops and stream fencing.
o Consider restrictions on manure application such as:

® Requiring cover crops on any cropland where manure is applied to ensure that any
excess nutrients are taken up by cover crops before they are lost to the Bay.

e Prohibiting manure application on no-till lands where phosphorus losses can be very
high.

s Requiring manure injection/incorporation into the soils to prevent nutrient losses from
the air and surface runoff.

® Requiring that manure be used for alternative uses other than application on._
agricultural lands in areas that have nutrient imbalances. For example; transport
poultry litter to Perdue AgriRecycle plant where it will be pelletized and used fot golf
courses. The plant is not operating at full capacity and could accept another 31,000
tons of manure annually.

s Show Federal and State leadership in procurement for replacing the use of
commercial inorganic fertilizer with manure-based organic fertilizer.

GOVERNANCE

Question: Some have suggested that the Secretary of Agriculture should be a member of
the Bay Program's Executive Council. What is the Administration's position on this
recommendation?

Answer: The statutory authority for the Chesapeake Bay Program is Section 117 of the Clean
Water Act, and membership on the Chesapeake Executive Council is defined as “the signatories
to the Chesapeake Bay Agreement”. The Secretary of Agriculture has not signed the Chesapeake
Bay Agreement. However, Congress, in Section 2605 of the Food, Conservation and Energy Act
of 2008 (The 2008 Farm Bill) included the following provision: (g) SENSE OF CONGRESS
REGARDING CHESAPEAKE BAY EXECUTIVE COUNCIL~It is the sense of Congress that
the Secretary should be a member of the Chesapeake Bay Executive Council, and is authorized
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to do so under section 1(3) of the Svil Conservarion and Domestic Allotment Act (16 U.S.C.
590a(3))."

The Secretary of Agriculture has been invited to participate in the annual meeting of the
Chesapeake Executive Council for the past few years, and EPA has been an advocate for the
Secretary's participation. Depending on the nature of issues before the Chesapeake Executive
Council, it may be appropriate for other Department Secretaries to participate in their
deliberations. The President’s Executive Order broadly contemplates greater Federal leadership.

Question: If, as you say, the Chesapeake 2000 goals are unlikely to be met, what is the
overall EPA strategy moving forward?

Answer: On May 12, 2009, President Obama signed Executive Order 13508 on Chesapeake Bay
Protection and Restoration, which is the blueprint for Federal action to protect and restore Bay.

Consistent with Section s 202 and 203 of the Executive Order, EPA and other partners will
develop a strategy that examines new Federal leadership and action including an overall strategy
for improving the rate of progress of Chesapeake restoration.

In addition, EPA, in cooperation with our State partners, is on-track to develop a Bay watershed-
wide TMDL by December 2610. Our State partners have implemented new 2 year milestones to
accelerate implementation activities, and adopted a goal to have all restoration mechanisms in
place by 2025, or earlier.

Question: Some have suggested that local governments should participate (beyond the
current Local Government Advisery Committee) in the management or governance of the
Program. What is the Administration's position on this recommendation?

Answer: It is the intent of the Chesapeake Bay Program partnership to find better ways for local
governments to participate in the management and governance of the Program. Local
governments are critical to the success of the Chesapeake Bay restoration efforts. They are
largely responsible for land use and stormwater decisions and their cooperation is necessary for
the Chesapeake Bay Program partnership to achieve its goals. It is, therefore, important that they
and their voices are adequately represented in the governance and management of the newly
reorganized Bay Program partnership. On the other hand, there are over 2,000 local government
entities in the Chesapeake watershed, and it has been difficult to find a'mode! where they can be
adequately and effectively represented beyond providing the valuable advice that the Local
Government Advisory Committee is responsible for. One of the outstanding issues for the newly
organized Management Board is how and where in the organization stakeholders, including local
governments, can be most effective. The Management Board intends to address this issue this
summer. In the meantime, Maryland has agreed to champion the issue of local engagement, and
the Chesapeake Bay Program Office has initiated programs such as Chesapeake NEMO and
circuit riders and funding such as the Chesapeake Bay Small Watershed Grants to assist in and
encourage local governments to implement activities to restore the Chesapeake Bay.
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Question: Some have suggested that the current partnership-based model for Bay
restoration is faulty. What is the Administration's pesition on this analysis?

Answer: The modern Chesapeake Bay Program was launched in 1983 as a voluntary partnership
between the States and Federal Government to achieve ambitious goals for the protection and
restoration of the Chesapeake Bay and its‘tributaries.

The partnership-based model has achieved many successes, and EPA remains committed to"and
supportive of this model. However, the overall performance of the Bay Program has been
unsatisfactory and EPA and the pariners are:committed to-change. This is particularly important
with respect to controlling water pollution; which is:among the Bay Program's greatest
shortcomings. EPA believes we must substantially improve the performanee and accountability
of pollution control programs throughout the watershed. Neither of the fundamental water
quality goals of the 1987 or 2000 Chesapeake Bay Agreements were achieved.

The partnership ensured a building of trust; equity, and experience using science for management
and policy decisionmaking. This-model-has also been effective in having all parties strive for
consenisus on goals and measurements and-has effectively met several of the more straight-
forward goals on time or ahead of time (e.g., forest buffers, fish passage, land preservation). In a
system as complex as the Chesapeake, creating an atmosphere of equity that allows for
agreement not only as it relates to setting goals; but onallocating responsibility for reducing
pollution loads has been no trivial task. When the National Academy of Public:Administration
looked at the Chesapeake Bay Program prior to reorganization {April 2007), they found that
“The Chesapeake Bay Program partnerships . . .- illustrate the kinds of organizational
relationships that are needed to improve inipaired Waters . . . And still, its partnering
mechanisms need improvement in several very important respects. Strengthening partnerships is
hard work, and success with it requirés-along term commitment. Yet, there is-no alternative; if
impaired waters are to be restored.” ' As the Program puts more emphasis on accelerating
restoration in a time when all of the easy solutions have 'been applied, the partnership-based
maodel has béen reorganized, first to include all‘of the states within the watershed, including New
York; West Virginia, and Delaware, second to énhance the Federal; local, and nonprofit toles,
and third to focus on implementation through the Chesapeake Action Plan, adaptive management
approaches, and setting shorter-term milestones. It is still our opinion that a partnership-based
model is the best option for Bay restoration. This opinion does not preclude better use of existing
regulatory programs at the Federal, State, and local levels nor encouraging new regulatory
solutions when needed. However, it is particularly important to continue with a partnership-
based model when actions taken by one jurisdiction impact waters in another. Meeting water
quality standards in the tidal waters of Maryland, Virginia, Delaware, and Washington, DC
require action on the part of those jurisdictions as well as from New York and West Virginia.
Each jurisdiction having input into allocations of pollutant loads and reductions assigned to their
State in relation to the other states is critical to the success of the Bay restoration effort.

! National Academy of Public Administration, April 2007, Taking Environmental Protection to the Next Level: An
Assessment of the U.S. Environmental Services Delivery System. Pg. xiil.
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TMDL
Question: How can further legislation support EPA's TMDL tributary strategy?

Answer: On May 12, 2009, President Obama signed Executive Order 13508 as part of the
Federal Government's efforts to accelerate the pace of restoration of the Chesapeake Bay.
Among other things, this order charges the EPA to issue a draft report by September 12, 2009, to
“define the next generation of tools and actions to restore water quality in the Chesapeake Bay. ".

Furthermore, EPA and our State partners have developed a framework for implementation of the
Chesapeake Bay TMDL.. This framework calls for the states to assess, among other things, the
gaps in existing programs.to fully implement the TMDL. In addition, the States (and EPA) are to
make biennial commitments (2 year milestones) to enhance the existing programs to close the
identified program gaps. The gap assessment should be completed with the planned
establishment of the TMDL in December 2010.

These two efforts at the. Federal and State levels will be coordinated and together should provide
excellent suggestions for the best opportunities to improve our current programmatic tools for
the restoration of the Chesapeake Bay.

A TMDL is essentially a poflution budget, designed to allocate pollution reduction loads that are
sufficient to meet water quality standards. A TMDL includes a wasteload allocation for point
sources and a load allocation for-nonpoint sources. Under present EPA regulations and guidance,
point source permits must issued in a manner that is consistent with the load allocations of the
TMDL. Nonpoint sources of pollution, however, are not permitted. Nonpoint source pollution
control programs are expected to be designed with a “reasonable assurance” that their load
allocations will be achieved. As a practical matter, this has not occurred.

There are a number of ways to strengthen the TMDL program to provide a higher degree of
confidence of attaining water quality standards. Some of this can be accomplished under existing
authorities. EPA is in the process of assessing these opportunities pursuant to Executive Order
13508.
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Senator CARDIN. Mr. Fox, thank you for your testimony. I also
thank you for your service.

As you point out, we are not going to meet the goals set out in
the 2000 agreement by 2010, which is the date that we are sup-
posed to achieve certain, specific goals. There is expectation that
EPA may very well put in total maximum daily load restrictions
and that it is unclear as to what you can do in regards to point
pollution issues and nonpoint pollution sources.

So my question to you is, what do you believe you can do under
the existing authorities that you have in order to achieve the max-
imum desired effect, knowing what the 2000 agreement intended
to do? And do you need additional authority from Congress in order
to be able to achieve what you believe is necessary in regards to
the 2000 agreement?

Mr. Fox. Your question, Mr. Chairman, I think goes to the heart
of the challenges that we are facing today. By way of clarification
for you and others, TMDL stands for total maximum daily load. In
and of itself it is literally nothing more than a piece of paper that
has a budget, an allocation for how much pollution needs to be re-
duced from different sources. The TMDL in itself does not convey
any new regulatory authority to the agency, although it does, in
fact, guide subsequent permitting decisions that are made over the
point sources in the watershed.

Right now within the watershed, EPA under Federal law defines
point sources to include wastewater treatment plants, as well as
stormwater runoff from urban and suburban areas, as well as
CAFOs, concentrated animal feeding operations, the largest, if you
will, of the so-called factory farms throughout the bay watershed.
There is a range of animal operations that are presently not under
the point source permit program, and there is a range of urban and
suburban runoff areas that are not part of the point source pro-
gram.

I think the agency is going to have to look at this and make some
determinations as to whether or not we need to strengthen and ex-
pand the universe of point sources under current law and whether
or not we, in fact, also need to set some more minimum standards
for these point sources under Federal law.

I would say, having said all of this, that there is still a very sig-
nificant part of the pollution load to the Chesapeake Bay that is
not regulated under Federal law. This is what we call true
nonpoint sources of pollution. This is an area where we might need
to talk more with this subcommittee and with some of our State
partners to really figure out the best way to capture some of these
nonpoint sources within the context of a watershed-wide frame-
work. We can do some of that under current law. There is no ques-
tion, but the interesting part about this is these are the most cost-
effective and cheapest parts of the pollution reduction equation, is
what is coming from, in particular, some of the agricultural sides
of this equation. And so I think in the end, if we want to really
design a true watershed-wide framework, we are going to have to
find a way that we incorporate all sources and do this in a way
that really gives us a high degree of confidence that we are going
to get these pollution reductions from them.
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Senator CARDIN. I understand that you have been on your cur-
rent job for, you said, 30 days and that the Obama administration
is still in its first 100 days. So we understand you are still trying
to sort out some of the issues here.

I think the guidance we are going to need is that a lot of this
depends upon voluntary compliance to a certain degree, particu-
larly in the nonpoint sources. What we need to know, with good
science, is how much is coming from the regulated point source pol-
lution issues and how many are nonpoint, and what we need to do
to expand the regulatory framework, if you need additional author-
ity and how we can do that in the most cost-effective way without
causing major problems for the industries.

That type of advice is going to be critically important for us as
we look forward to having an effective regime to reach these re-
sults. But it has got to be based upon good science, as we said ear-
lier, and it also has to be based upon what additional regulatory
authority you need. When you have the permitting where you can
hold up permits, you only can do that to a certain degree. It may
work; it may not work. But it’s not exactly the most efficient way
to go about some of these issues.

Mr. Fox. The one comment, Senator, is that in many ways the
Chesapeake Bay—we are the envy of the world. Our scientists
have, in fact, defined with tremendous precision the very work that
we need to do throughout the watershed. We know today, for exam-
ple, in each individual watershed how many acres of nutrient man-
agement plans need to be implemented on agricultural land, how
many buffer strips need to be installed, how many point source
sewage treatment plants need to be upgraded. We can really define
in very precise terms exactly what work on the ground needs to
happen.

I think the challenge, as you suggest precisely, is figuring out
what is the delivery mechanism that we can use as Government to
help make this happen on the land. And in some cases it might be
incentive programs. It might be direct Federal or State funding,
and in other cases it might be appropriate use of accountability or
regulatory authorities.

But that is to me where I sit now the biggest challenge, taking
what the scientists have told us what needs to happen and being
able to tell you and the people of the watershed in a very account-
able way that we have a likelihood of achieving this over a certain
period of time.

Senator CARDIN. I agree. Of course, the stormwater is another
issue. What can you do in working with local governments to have
a more effective way of dealing with the stormwater issues affect-
ing the bay?

Mr. Fox. The committee will hear from Congressman Connolly
who has just done some outstanding work in northern Virginia,
and I think he captured very well the challenges with his Tysons
Corner example.

The good news is we have some successes to build on. Mont-
gomery County, Maryland recently enacted what we call an MS—
4 permit, which is EPA’s point source permit for dealing with what
we call municipal separate stormwater systems. That is where you
get the MS—4. In that, Montgomery County laid out a series of spe-
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cific performance standards that it has for new development, as
well as retrofitting existing development. And I think that it is
going to be actions like this that in fact really help us some of the
goals that we have for urban and suburban stormwater runoff.

I have had the privilege of reading the testimony that you are
going to hear and seeing some of the photos, and I think the Con-
gressman can describe pretty eloquently not just some of the things
we can do on the ground, but frankly how cost-effective they really
are.

Senator CARDIN. We look forward to Congressman Connolly’s tes-
timony.

We also look forward, though, to your leadership within EPA to
figure out cost-effective ways. To me, this is one of the low-hanging
fruit areas that we should be able to do much more effective work
in and it can be done in a cost-effective manner.

Let me allow Congressman Sarbanes an opportunity to question.

Mr. SARBANES. Thank you, Senator Cardin.

Again, we are so excited at your new role.

I am going to ask a kind of related question, coming at it a little
bit differently to what Senator Cardin asked you initially in terms
of the EPA being able to have an impact. What are three things
that you would look back on and say if the EPA had been more ac-
tive, proactive, more engaged in enforcement or activity, on these
three items, it would have made a significant meaningful, statis-
tically significant impact on the health of the bay, as you look back
over the last few years, which I would interpret would then be
areas of priority for you going forward?

Mr. Fox. Not to take anything away from the challenges that my
colleagues faced in the past, I think if you look objectively today,
one would argue that we probably should have required nitrogen
removal in wastewater treatment plants sooner and with a higher
degree of specificity and aggressiveness than we have. At this
point, we are on track to getting permit limits in all wastewater
treatment plants by 2010. I think in hindsight, this is something
that the scientists showed to us and the engineers showed to us
could be done, and it could be done and it could have been done
perhaps a little bit sooner.

The MS—4 permits that I mentioned before for municipal
stormwater—I think we are now entering a phase where we at
EPA are developing a series of fact sheets, model permits. We are
seeing some leadership from localities like Montgomery County. I
think this is another area where we had the regulatory authority,
we had the tools, we have gained knowledge today. Again, in hind-
sight, this might have been something that we should have moved
a little bit faster on.

And then finally, I would say in a very similar vein would be the
subject of animal agriculture, so-called concentrated animal feeding
operations. This is a very delicate and difficult problem. It is one
that has been defined, in part, by the courts. And EPA leadership
or, in some cases, lack of, frankly, in the last administration—the
agency is just now beginning a permitting program for con-
centrated animal feeding operations throughout the watershed. I
think, in hindsight, this is something too that we probably should
have spent a lot more time and energy on many years ago because
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when you look at the data, animal manure, as I testified, is respon-
sible for roughly half of the agricultural loads.

Mr. SARBANES. Thank you.

And then my second and last question is, what do you view as
the most obvious points of collaboration between agencies and gov-
ernmental agencies like the EPA that are engaged in this cleanup
of the Chesapeake Bay and the citizen efforts that can be under-
taken? I mean, put on your hat as a resident of the watershed and
as somebody who has been very active at the sort of grassroots
level. Where do you see those new opportunities for real collabora-
tion between the “ordinary citizen” who wants to take up this
charge and government working together?

Mr. Fox. It is a very good question, and I think all of us today
confront a world that is over-deluged by communications from all
kinds of things. We all worry in our daily lives about our children
and getting them to karate practice or getting them to school on
time. And I think we do need to find more effective ways of commu-
nicating with people about what they can do to help with the
Chesapeake Bay.

Myself personally, somebody who is very knowledgeable about
this, when I did remodeling at my home, I put in a nitrogen remov-
ing septic tank. I did my own stormwater treatment not just to col-
lect the stormwater from my own house, but I actually collect it
from some of my neighbors’ houses as well. I am fortunate that I
was able to do this.

But I will tell when I did all of this about 8 years ago, it was
hard for me to get information to figure out how to do it right, and
I think today we have that information. We really just have to find
effective delivery mechanisms in this complicated world to get this
Lnfiormation to people because I think in their hearts they want to

elp.

Mr. SARBANES. Thank you very much.

Senator CARDIN. Congressman Connolly.

Mr. ConNoLLY. Thank you, Mr. Chairman, and thank you for
your testimony this morning, Chuck.

A question. Do you think it might be helpful, when we look at
trying to get local governments cooperating even more in the goals
we are setting for the Chesapeake Bay, if we were to have a uni-
form Federal standard on low-impact development?

Mr. Fox. I am going to perhaps not answer that question as di-
rectly as I should, and I say that because the agency, outside of my
purview, is in the process of making some regulatory decisions on
that very point. And I do not want to in any way jeopardize their
record or their decisionmaking.

I would say that I have heard from local governments and I have
heard from State governments, many in the bay watershed, that
they would love nothing more than EPA to help them by estab-
lishing some minimum criteria for how they would go ahead and
implement various stormwater management programs.

I will never forget a fascinating discussion with the mayor here
in the city of Annapolis—this was many, many years ago—where
she expressed a very strong willingness to upgrade her sewage
treatment plant. But she made it very clear to me that it was very
difficult for her to do that in the absence, in this case, of uniform
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statewide requirements for plant upgrades. And she was, at the
time, really suggesting to me that that is what we really needed
to do. And I think that is precisely the kind of leadership that EPA
can and should be providing going forward.

Mr. CoNNOLLY. As we move forward—you know, local and State
governments in our region have spent a lot of money on water
treatment, sewage treatment, even stormwater treatment. One of
the concerns, obviously, expressed by both State and local govern-
ments is, as we move out to the future and we do adopt more ag-
g}ll'essive standards, there is an element of unfunded mandate in
this.

Can you talk just a little bit about what the thinking is—I know
you have only been there 30 days—in terms of potential additional
resources or assistance from the Federal Government to State lo-
calities to implement the standards we are talking about?

Mr. Fox. In many ways, this question of funding sources for pol-
lution control is something that I think, getting back to the Con-
gressman’s question about how we could have done things dif-
ferently—in many ways, I think this has sidetracked some of our
progress, and let me explain this briefly.

Beginning 2002—-2000, there was a lot of conversation about how
much would it cost to save the bay. And this resulted in any one
of a number of different analyses, including a very high-level blue
ribbon task force that presented a series of recommendations to
Members of Congress, I think at that point, specifically asking for
a multi-billion-dollar Federal funding to help the bay cleanup.

I think as a practical matter in today’s fiscally constrained envi-
ronment, both at the Federal level and the State level, we simply
cannot expect that in fact there is going to be substantial increases
in public investment. And I think we have to use that as a realistic
assumption for how we then develop plans going forward.

So to get to your specific question, many localities, the District
of Columbia, Montgomery County, are now implementing
stormwater management fees as a way of paying for some of these
costs that have to be borne at the local level. It is an “unfunded
mandate” at some level in that government agencies set minimum
standards. Local governments, in turn, have to find a way to pay
for them. And we might be able to look at ways that the Federal
Government can help with all of this, but in the end, I think we
are going to have to make some judgment about who is the best
person to design, operate, and ultimately fund some of these kinds
of operations.

One observation I would make too is that if you look at the last
30 years of the Federal Clean Air Act, our Nation has made just
tremendous progress improving air quality throughout the Coun-
try. We have today requirements for catalytic converters on cars
that in fact increase the cost of buying a car. You can go to Cali-
fornia and have requirements on the kind of paint you buy trying
to limit the VOCs in that that probably results in increased costs
of that paint.

I think increasingly we have to think about ways of incorporating
some of these costs of cleaning up the Chesapeake Bay into the
products, services, and other things that consumers grow to love in
the Chesapeake Bay watershed. And I think this is some of our
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challenge in figuring out what is the most cost-effective way of
crafting these solutions together.

Mr. ConNOLLY. Just a final follow up on that, Mr. Chairman.
Might the clean water State revolving fund play a role in trying to
help mitigate some of those costs to States and localities?

Mr. Fox. No question it could be very helpful in some cases.
Many municipalities already have access to low-interest market
funds, so that the SRF programs are not necessarily all that valu-
able to them, although they do certainly take advantage of it. Gen-
erally speaking, there is a very broad array of projects that are eli-
gible under the SRFs. They tend to be much more advantageous to
the smaller communities that might not already have access to low-
interest loans on the bond market.

Mr. CoNNOLLY. I would just say to you in the current economic
climate, we may want to take a fresh look at that because a lot of
municipalities are having trouble accessing the credit markets.

Thank you very much. Thank you, Mr. Chairman.

Senator CARDIN. Congressman Connolly raises a good point
about the fact that you are dealing with so many different local
governments within the Chesapeake Bay watershed. We have six
States. We have the District of Columbia, a lot of local govern-
ments.

You mentioned the Clean Air Act and the challenges we had as
a Nation to deal with the quality of our air. Well, to a certain de-
gree the problem of the Chesapeake Bay is similar to the air. It is
not only the jurisdictions that are within the watershed. We also
have, of course, air pollutants that come in from wherever that af-
fect the quality of the bay. When you implement TMDL, it seems
to me it is going to be difficult to figure out how you do that with
all these different levels of government.

So I guess my question is, can we learn something from the
Clean Air Act? Can we have noncontainment issues if we do not
reach certain goals, that there would be restrictions imposed? And
then science gives us the options that can be taken. So local gov-
ernments know what they can do in order to achieve certain re-
sults, but they have to be in containment if they are going to be
able to be freed from additional requirements. Is there something
we can learn from that model?

Mr. Fox. I think there is an enormous amount we can learn from
that model.

I did an analysis recently, before I came to this job, of looking
at the exact same time period that the Chesapeake Bay Program
existed with the progress under the Clean Air Act. And in the pe-
riod 1980 to—I think at the time I looked at this, the data might
have gone through 2002. The Clean Air Act’s challenges were just
like the Chesapeake Bay. There was an increase in population, in-
crease in vehicle miles traveled like impervious surface that ex-
ceeded that of population, increase in energy demand and increase
in GDP, and at the same time in that period under the Clean Air
Act, the six priority pollutants under the Clean Air Act with GPA
measured actually went down by over 40 percent. If you were to
compare similar trends on water pollution loads in the Chesapeake
Bay, you would not see that decline.



60

I think some of the examples that you laid out about why the
Clean Air Act worked better—I think these are precisely the kind
of things that we all need to look at going forward here in the
Chesapeake.

The Clean Air Act—one of its root structures is what is called a
SIP, State implementation plan, which is not unlike a TMDL. But
under the Clean Air Act, all sources of pollution are within that
SIP, and there are very clear requirements on the part of the
States, as well as the sources of pollution, to take action to stay
within the loading caps of that SIP, even in the context of growth.

I remember when I was at MDE, we had a new plant coming
into Baltimore. He wanted to locate in a nonattainment area. We
said please come in. We want the jobs, but you need to know you
need to give us a 2-to-1 offsets for your nitrogen oxide emissions,
and that was specific requirements for the SIP and it was a way
of dealing with growth in the context of the Clean Air Act.

Senator CARDIN. Well, I think we really need to think out of just
the current structure because it was well-intended, but I am not
sure it gives us the effect of monitoring to reach the goals that we
set and that you are going to need a stronger framework to deal
with it.

I do think with a new administration, there are always new op-
portunities. We should try to take advantage of this. The good
news on the Chesapeake Bay is that there is broad consensus that
we have got to take this to a new level, and it has been embraced
by the business community, by all different parts of our economic
fiber that understand the importance of the bay.

So I think we do have a unique opportunity and we need to think
beyond just the current structure as to what structure will give you
the tools you need to accomplish the results without imposing
undue burdens on the private sector, which is obviously a point
that we have to be very careful about.

Mr. Fox. Right. Thank you.

Senator CARDIN. I understand you are going to be remaining at
the desk. We want to bring up our second panel. In case they need
help, you are there to help. You are from the Federal Government.
That 1s good to hear.

The second panel will consist of Gerry Connolly who will move
from here to there. The Congressman represents the Fairfax area
of Virginia, Virginia’s 11th district, has served in local government
as chair of the Fairfax County Board of Supervisors, chair of the
county’s Legislative Committee, and chair of the Northern Virginia
Regional Commission, among other roles. In 2002, he was the re-
cipient of an environmental achievement award from the Hunter
Mill Defense League and has been recognized by Fairfax Trails and
Streams for his environmental stewardship.

Will Baker is well known for his work on the Chesapeake Bay.
He is President and CEO of the Chesapeake Bay Foundation, and
he has had that position since 1982. The foundation is the largest
not-for-profit conservation organization dedicated solely to pre-
serving, protecting, and restoring the Chesapeake Bay. In 1988,
Washingtonian Magazine named Mr. Baker the Washingtonian of
the Year for his work on bay restoration. Mr. Baker led the founda-
tion in 1992 when it received the Presidential Medal for Environ-
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mental Excellence. Will Baker is well known to those of us in
Maryland and this region as a person we can go to get an honest
assessment of what we need to do in regards to the Chesapeake
Bay.

Robert “Bobby” Hutchison is a partner of Hutchison Brothers
grain operations. He holds a board position with the Maryland Ag-
ricultural Commission, the Maryland Grain Utilization Board, and
the Talbot County Farm Bureau. Mr. Hutchison serves as treas-
urer of the Center for Agro-Ecology, Inc. and is a member of its ex-
ecutive committee and can give us, I think, an honest assessment
of the difficulties of agriculture in a very tough environment today
and that we make sure that we have balance in what we do in re-
gards to the bay. Agriculture is a critical ingredient to the economy
of this region.

It is a pleasure to have all three of you with us, and we will start
with Congressman Connolly.

Mr. CoNNOLLY. Thank you, Mr. Chairman. Thank you again. I
again want to thank you for your leadership. Having a champion
such as yourself in the U.S. Congress, especially in the Senate,
overlooking this terribly important issue, important to our entire
region, is a comfort and I look forward to working with you in the
House of Representatives.

I would like to summarize my written testimony, which you have
in front of you.

The bay has three main sources of pollution: point sources, agri-
cultural nonpoint source pollution, and urban/suburban point
source pollution.

In the past few decades, we have achieved remarkable reductions
in point source pollution, as you indicated, Mr. Chairman, in your
opening statement. By 2006, for example, sewage treatment plants
throughout the bay watershed have reached 72 percent of their re-
duction goal and 87 percent of their phosphorus reduction goal.

The 2008 farm bill added $4 billion to USDA conservation pro-
grams. This dramatic increase in investment will significantly re-
duce agricultural nutrient and sediment pollution entering the bay.

But despite long-term reductions in point source pollution, the
dramatic increases in agricultural conservation spending, the
health of the bay has not materially improved. Failure of the bay
to recover is due principally to continuing increases in impervious
surface areas and associated stormwater runoff carrying nutrients
and sediment. According to the Chesapeake Bay Foundation, sub-
urban and urban nonpoint source pollution is the only pollution
sector in the bay watershed that continues to grow, and the growth
has been dramatic. Between 1990 and 2000, for example, the im-
pervious surface area increased 41 percent in the bay watershed,
compared to the 8 percent population growth experienced in that
same time period.

The data is fairly clear. This Chesapeake Bay authorization bill
must both reduce the spread of impervious surface area that re-
sults from sprawl and create regulatory and incentive structures
that can eliminate impervious surface areas in existing developed
areas. This means we must engage land use practices.

Prior to my election to Congress, I served for 14 years in local
government, the last 5 as chairman of Fairfax County. As a subur-
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ban county with 1-plus million people, Fairfax County has been
ground zero for increasing impervious surface areas. Some of our
sub-watersheds have imperviousness between 25 and 40 percent.
These expanses of pavement have killed most of our streams. The
last native trout in Fairfax County perished in the early 1990s.
Stream erosion is so severe that some stream channels have 20-foot
high eroded banks.

When I ran for chairman, I pledged to enact a comprehensive en-
vironmental agenda to address this. Following the election, the
board dedicated 1 full penny in our tax rate to stormwater manage-
ment for the first time ever, producing $60 million in revenue over
3 years. With this money, we paid for stream baseline assessments
that found dramatic differences in stream health that correlated
negatively to impervious surface areas. In watersheds with less
than 5 percent surface area, we found healthy and diverse popu-
lations of benthic macroinvertebrates, fish and good stream habi-
tat. In watersheds with low imperviousness, ranging from 5 to 10
percent, such as watersheds near the Town of Clifton in Fairfax,
we found some reduction in species diversity. In watersheds with
imperviousness ranging from 15 to 40 percent, however, we found
extreme stream bank erosion, little to no benthic macroinvertebrate
life and very low diversity in species.

Based on these findings, we then funded 30 watershed manage-
ment plans for all of our county watersheds to identify what
projects would be necessary to protect watersheds with healthy
streams. We adopted a low impact development strategy as part of
comprehensive plan.

And we found, Mr. Chairman, that developers were more than
willing to cooperate. The private sector was more than willing to
cooperate in looking at other ways of treating stormwater. So we
looked at rain gardens. We looked at green roofs. We looked at the
trench infiltration. And we have actually got successful models that
we used in the county.

I believe that the local jurisdictions, with a little bit of help from
the Federal Government and from the State governments, actually
can tackle this problem. I mentioned Tysons Corner. We have an
opportunity to retrofit one of the largest urban concentrations of
impervious surface in the Chesapeake Bay watershed, and if we
have the political will to do so, we can actually turn it around into
a green center of technology, into a green urban center in our re-
gion and actually address and improve the water quality coming
out of that area.

So I look forward to your questions, Mr. Chairman. But I do be-
lieve that impervious surface is one of the major culprits for why
we have not achieved the progress we had so hoped to achieve in
Chesapeake Bay. The good news is I believe there is a lot we can
do about it. Thank you.

Senator CARDIN. Now we will hear from Mr. Baker, and if you
could bring the microphone a little closer to you, it would be easier,
I think, for the people to hear.
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STATEMENT OF WILLIAM C. BAKER, PRESIDENT AND CEO,
CHESAPEAKE BAY FOUNDATION

Mr. BAKER. Thank you very much, Mr. Chairman. I am espe-
cially pleased to be here this morning.

I thank Congressman Connolly for all his great work at the local
level, and we look forward to working with him at the Federal
level.

Let me, if I might, just summarize the testimony that I have pre-
sented to you.

First, it seems to me that it is a terrible disgrace and really a
national shame that when you or I go out to a restaurant in our
hometown of Baltimore, Maryland, we have probably a 9 out of 10
chance of eating an imported crab cake rather than one that comes
from the Chesapeake Bay. If that does not strike home here at the
center of the Chesapeake Bay watershed—we cannot get a real
crab cake from the bay—something is definitely wrong.

According to NOAA, some 4,500 crab-related jobs were lost in the
last decade, all at a cost of $640 million to Maryland and Virginia.
That is an economic impact of an environmental damage.

And oysters. H.L. Mencken’s immense protein factory is largely
boarded up. A generation of kids growing up now may never taste
a Chesapeake Bay oyster or see the economic engine that once was
the Chesapeake Bay oyster industry.

There is a little good news, and it is important to focus on the
good news when we get it. It appears as if native oysters may now
be developing a resistance to the two parasites, MSX and Dermo.
Maryland in 2008 planted over 500 million hatchery-produced seed
oysters. Hopefully, they will have a chance to survive.

And crabs have responded, as we just saw last week, to catch re-
strictions.

It is a truism, however, that a crab not harvested will remain in
the Chesapeake Bay and build the population. But if we hope for
more, if we hope for long-term sustainable fisheries and water that
is safe for humans, we have to do much more in dealing with water
quality. Huge dead zones, water dominated by algae and bacteria
and areas that continue to be plagued by toxic contamination—all
this adds up to a Chesapeake Bay system which is dangerously out
of balance.

As we know, the pollutants causing systemic collapse are too
much nitrogen and too much phosphorus, and the same phe-
nomenon is happening worldwide. Here on the bay in our 10th An-
nual State of the Bay report, the Chesapeake Bay Foundation gave
the bay a D. The grade is not so much for the bay itself, as for the
government which has failed to put science to work in its restora-
tion.

If you want to search for good news here, there is some as well.
It is true we have held our own, as previous speakers have noted,
in spite of enormous population growth. One could argue that the
per capita impact on the Chesapeake has been reduced by 50 per-
cent or more over the last 50 years as the population has doubled,
but none of us are satisfied with saying the bay would have been
worse if not for our collective efforts.

So what can we do? Let me make just a few points.
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The condition of the Chesapeake is a national disgrace. I say that
not so much to be rhetorical as to make a point. While the States
have made numerous good-faith efforts over the last several years,
the Federal Government has simply not been in place doing what
the Clean Water Act has required. A national treasure remains
trashed.

Let us look at how we go there. Between 1976 and 1982, Con-
gress funded the largest and most comprehensive scientific study
of any body of water conducted in the world, $33 million over 7
years. The result was captured in an Evening Sun—we remember
that paper—headline, The Bay is Dying, Scientists Say. The Bay
is Dying, Scientists Say.

Central to the collection of studies that were released was the
simple fact that the Chesapeake is part of a huge six-State, 64,000
square mile system. Only by managing it as a system was there
any hope for restoration. Your predecessor, Senator Mathias, called
for a title 2 river basin commission to be the jurisdiction respon-
sible for managing the Chesapeake Bay. That was in 1982. Basi-
cally the States said no way. We are not ceding authority to a new
jurisdiction. Instead, a new executive council was created which
would lead a multi-State/Federal team.

Did it work? Clearly not. I do not know if you have ever been
to an executive council meeting, but with few exceptions, they are
simply a recitation of individual State actions.

There is no mystery why the bay is not getting any better.
Science told us to manage it as a single system, but we are not.
Unless there is fundamental change now in how the bay is gov-
erned, the next 25 years will be just as grim. Science was right.
Senator Mathias was right. But politics got in the way.

We have called publicly on EPA to step up to its management re-
sponsibilities under the Clean Water Act. We are cautiously opti-
mistic with the new leadership at EPA. We met recently with Lisa
Jackson, and we are certainly very pleased with Chuck Fox as the
new Senior Advisor to the Administrator. We are cautiously opti-
mistic that a new era is about to begin. Let us all work together
to see that that happens.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Baker follows:]
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Statement of William C. Baker
President and CEQ, Chesapeake Bay Foundation
Senate Committee on Environment and Public Weorks
Subcommittee on Water and Wildlife
“Chesapeake Bay Restoration: Status Report and Recommendations”
April 20, 2009

Chairman Cardin and members of the subcommittee, thank you for coming eut to Annapolis today
for this hearing, and for giving me the opportunity to discuss with you the health of the

Chesapeake Bay and the Chesapeake Bay Foundation’s recommendations for improving it.

I want to start my remarks today by referencing the two species that are the manifestation of the
Chesapeake Bay in most peoples’ minds: Chesapeake blue crabs and Chesapeake Bay oysters.
Today, the traditional crab picking businesses are almost all gone. Even in our home town of
Baltimore, Mr. Chairman, many if not most crabcakes are made with impoerted crab. Sitting down
to a traditional crab feast in any of the area’s few remaining crab houses costs more than most
people can bear. The few waterman families who still try to make a living from catching crabs are
barely hanging on, and then only because they have taken second and third jobs. According to
NOAA some 4500 crab-related jobs were lost between 1998 and 2006 at a cost of $640 million to
Maryland and Virginia.

And then there are oysters. The native oyster population is so depleted that Mencken’s “great
protein factory™ is largely boarded up. A generation of kids is growing up here and similar cities
around the Bay never having tasted a Chesapeake Bay oyster. Until Maryland, Virginia, and the
Corps of Engineers reached agreement last week, a significant part of the remaining oystering
community looked to an imported species of oyster for salvation. There is some good news,
however. It appears as if fewer oysters in the Bay are dying from MSX and Dermo, possibly
signaling the development of resistance among the native oysters to the parasite. In addition, a
new record was set in Maryland in 2008 with the planting of over 500 million hatchery-produced

seed oysters. 5till, the overall situation is grim.
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Behind the decline of these species stands the fact that every year an immense area of the
Chesapeake Bay and its tidal tributaries is essentially dead, without enough dissolved oxygen to
sustain healthy life. To complete the dismal picture, the underwater grasses and tidal wetlands so

essential to life in and around the water are diminished to a shadow of their historic coverage.

Why? Overfishing, disease and warming temperatures play a role, but the fundamental problem is
what we humans have done 1o pollute the fine, clear waters of the Bay and destroy the grasses and

wetlands that are the biological heart and lungs of the Bay ecosystem.

The Chesapeake Bay is arguably the most studied large body of water on earth. It is an unusually
complex ecosystem, but there is a great deal of scientific consensus on the causes of its decline.
First and foremost among these causes is a huge and systemic overabundance of human-
introduced nitrogen and phosphorous flowing into the Bay from the land and the air. This excess
of human-introduced nitrogen and phosphorous degrades water quality and contributes to the

decline of the Bay’s living resources.

Although we are focused on the Chesapeake Bay today, I would note that the same overabundance
of nitrogen and phosphorus that degrades the Bay is an increasing problem for waterbodies around
the nation and much of the world. The overabundance of nitrogen in the Bay watershed, for
example, is only part of the estimated 32 million tons of nitrogen artificially introduced by
humans into the United States each year. That figure represents about four and a half times natural

background levels. It is little wonder that our natural systems are out of balance.

The Chesapeake Bay Foundation published the first State of the Bay report card on the Bay’s
health in 1998. In that year, we gave the Bay’s health a 27 on a scale of 100. Last week, our 2008
report gave the Bay’s health a 28, still a D. In other words, we have showed little real progress
overall in 11 years of reporting, despite the hard work of many people and the millions of public
and private dollars. For every yard of progress we have gained, we have lost a yard to increésing
population (about 1.5 million people in the last decade) and its assoeiated increase in land

conversion and pavement.
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After 32 years in this business, it does not really satisty me to get up in the morning and tell

myself that it would have been worse if it were not for our efforts.

It has long been noted that people cannot keep doing the same thing over and over and hope for
different results. If we have any hope of breaking out of the static or even worsening conditions in
which we find ourselves despite our best efforts, the federal, state and local governments of the
region simply must take dramatic action to bring about a major reduction in nitrogen and

phosphorus entering the tributary system and the mainstem of the Bay.

Today I want to focus primarily on the governance structure responsible for restoring the health of
the Bay, and particularly the federal role in it. I will make five main points: 1) The current system
of Bay governance has failed; 2) Science tells us to manage the Bay as a single system; 3) We
need a new governance structure with EPA in a far stronger role; 4) Congress may well need to
give additional authorities to EPA to help it complete the job; and 5) Federal policies and
resources outside the control of the EPA need to help support the goal. Allow me to expand on

each of these in turn.

1) The current system of Bay governance has demonstrably failed. The current inter-
governmental approach of reliance on cooperation and voluntary actions to implement
pollution reduction programs is just not going to get the job done. In 1987, the federal
government and the states agreed to work together to reduce nitrogen and phosphorus 40%
by 2000. They didn’t do it. In 2000, they agreed to work together to achieve additional
nitrogen and phosphorous reduction goals by 2010, It is now clear that they will not even
get closé. While it is true that there is a often is a significant lag time between the
introduction of a “best management practice” and measurable water quality results, nothing
close to the required number of best management practices have been put in place. The
complete failure to meet the twice agreed-upon goals evidences the failures of treating these

commitments in an exclusively cooperative governance manner.

2) Forty years of intense scientific investigation by leading estuarine scientists have

documented precisely why the Chesapeake is degraded and how to fix it. No other water
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body in the world can boast this level of scientific understanding. From the molecular to the
macro, we know how this marvel of nature works, or doesn’t. Most important, science has
taught us that the 200 mile long Chesapeake Bay with its 8,000 miles of shoreline are only
one part of a much larger ecological system. From Cooperstown, NY, the headwaters of its
largest tributary, to the Virginia Capes, where estuarine waters collide with the Atlantic
Ocean 650 miles away, the Chesapeake is a single biological and hydrological system. Iis
boundary is defined by its drainage basin of 64,000 square miles — natural boundaries which

declare the political lines of states as insignificant and meaningless.

And yet, its governance has rejected this basic scientific principle, giving only lip service to
a systems approach to management, one which would address the entire system as single
ecological entity, Rather, with rare exceptions, the six states have make their own plans and

programs independent of one another. Shared responsibility is no responsibility.

The EPA needs to take on a far stronger role. Even the most committed states can only
influence pollution within its own borders. Only the federal government has the ability to
control pollution across the watershed, and it has failed in its enforcement responsibility.
The Federal Clean Water Act passed by Congress over President Nixon’s veto 37 );ears ago
provides authority to, and demands accountability from, EPA to protect water quality. It has
not done so. From sewage and industrial pipes to chemical-laden stormwater runoft from

cities, suburbs and farmlands, the onslaught is awesome.

We must demand the federal government, and particularly the EPA, to assert its system-

wide jurisdictional authority.

With the failure of the most recent ten year period of cooperation, EPA and its partners are
now developing a Total Maximum Daily Load for the Bay watershed that, if taken to the
local jurisdictional scale, will create point and nonpoint nitrogen and phosphorus load caps
for jurisdictions throughout the Bay watershed. However, as we know, TMDLs are not self
implementing. The critical issue is what actions will be done to actually achieve the caps

and over what time line. As we have learned with so many TMDLs, if timely
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implementation and accountability don’t follow the scientific work, the document is barely

worth the paper it’s written on.

To begin with, EPA absolutely must ensure that any new permit issued under its own
authority, or through a state’s delegated Clean Water Act program, does not add new
nitrogen or phosphous loads to the overall pollution cap. This is the essence of the Clean
Water Act, and steps to achieve it can be done now. EPA can, for example, now halt the
issuance of permits that add more nitrogen or phosphorus pollution to the Chesapeake

ecosystem.

The situation is somewhat more problematic with regard to nonpoint source loads. EPA’s
authority over nonpoint sources is not clearly defined, and its scope is debated. EPA has
stated that it will ensure that the TMDL is “supported by documentation showing that the
nonpoint source control measures. ..can and will achieve expected load reductions™.
Maryland, Virginia, and Pennsylvania, three of the states involved in the Chesapeake Bay
Program partnership developing the Bay TMDL, have agreed to present state
implementation plans for achieving the TMDL loads by May 2010. However, we have yet
to see any specifics on the mechanisms or funding programs for achievement, and there
remains a lack of any defined penalties or consequences for failure to achieve the

necessary reductions.

In short, there is nothing yet on the horizon that fundamentally changes the voluntary
nature of the traditional, failed process for achieving a large part of the necessary
reductions in the pollution that is ruining the Chesapeake Bay. A recent set of estimates
from the Chesapeake Bay Program showed that at current rates, we could not expect to
achieve necessary reductions in the Bay for decades to come. Given the extremely poor
track record of the past decades, we have justifiable skepticism that the needed reductions

will occur in a reasonable time frame absent far more aggressive EPA engagement.

4) Congress must strengthen EPA authorities. Congress must be prepared to provide EPA

with stronger and perhaps additional authorities it needs to get the job done. In the recent
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past, EPA has been a negative force, undercutting the good intentions of the states as the
Agency pursued a policy of environmental deregulation. With several partners, we have
filed a lawsuit in federal court demanding EPA utilize all of its existing authorities to
reduce pollution to the Bay and its rivers. However, additional tools may well be key to
finishing the job. We urge Congress to do two things to enhance the EPA’s current

authorities:

First, we urge Congress to pass language clarifying EPA’s jurisdiction over the entire
network of wetlands, streams, and waterways of the Chesapeake Bay watershed. The
simplest way to do this is to pass the Clean Water Restoration Act introduced earlier this

month by Senator Feingold and others, including Senator Cardin.

More than forty years of scientific research by the Stroud Water Research Center in
southeastern Pennsylvania attests to the critical importance of small headwater streams in
removing pollution from higher order streams and rivers, as well as in preserving aquatic
and riparian life throughout the entire system. Stroud’s research also attests to the extreme
vulnerability of seepages and first order headwater streams. The Chesapeake Bay receives
half of its water from a network of 110,000 streams and 1.7 million acres of wetlands,
most of which are non-navigable tributaries and non-tidal wetlands that drain to those
tributaries. Other studies have shown that non-tidal wetlands near the Chesapeake Bay
removed an estimated 89% of the nitrogen and 80% of the phosphorus that entered the
wetlands through upland runoff, groundwater, and precipitation. Ensuring EPA jurisdiction

over all of these waters and wetlands is key to a healthy Chesapeake.

In addition, we urge Congress to give EPA clear authority to either regulate nonpoint
pollution directly, or to give it additional means to ensure that states bring nonpoint
sources of nitrogen and phosphorous pollution under control. Given the pressing issues
facing Congress today, our preference is that Congress not try to open the Clean Water Act
generally, but rather that it use the reauthorization of section 117 to create a statutory
requirement that states must provide the EPA with reasonable timelines for controlling the

nonpoint sources of poliution or face stipulated consequences and penalties.
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4) My fifth and final point is that federal government policies and financial and technical
resources, both controlled by the EPA and outside of its purview, need to be supportive of
Chesapeake Bay restoration. We appear to be moving to some degree in that direction, as
evidenced by at least four recent examples. First, significant farm bill resources were
directed last year to assist farmers and landowners in the Chesapeake Bay watershed to
better manage their fertilizers, including animal manure. Second, in 2007 Senator Cardin
and others showed great leadership in requiring new federal buildings and installations — of
which we have more that our share in this area ~ to better manage stormwater. Third, the
Recovery Act included significant resources to limit poliution from wastewater treatment
and other sources, as well as additional funds that NOAA, the Army Corps of Engineers, the
Department of Agriculture and the US Fish and Wildlife Service may apply to Bay
restoration. Lastly, several members of the House are working in the FY2010
appropriations process to increase the Bay Program related small watershed and nutrient
reduction grants which are well used and badly needed by local governments and private

watershed groups to make water quality progress at the local level.

Over time, if the result of more effective regulation results in disproportionately high costs
for some sectors, subsequent federal investments need to be strategically directed to easing
that burden.

Finally, I want to note the extraordinary opportunity that we a have in the upcoming Surface
Transportation reauthorization bill to address the serious water pollution generated by the
nation’s existing million miles of federal aid roads, and the countless more miles to come. [
urge you to take aggressive action to address this ongoing, federally-subsidized source of

pollution of our streams, rivers, lakes, and estuaries.

Before closing, I also would like to briefly touch on four of the Chesapeake Bay’s most important
fisheries—menhaden, blue crabs, oysters, and striped bass. As I noted at the beginning of the
statement, blue crabs and oysters are severely depleted, yet we believe that there may be some

reason for hope if the governance and pollution issues can be solved.
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Blue Crabs

The Chesapeake Blue Crab fishery has now been officially recognized by NOAA as a disaster,
simply confirming what we have all known for a long time. However, we believe that the states of
Maryland and Virginia are working very well and cooperatively together to make management
decisions based on good science. These decisions are painful in the short run, but we believe that
the science is clear. If cooperative fishery management decisions follow the science, and the water
quality and grasses improve significantly, the population will rebound. The only request that we
have of the federal government is that Congress continue to generously fund the important work

that NOAA is doing in this area.

QOysters

A five year scientific investigation of whether to introduce the Asian oyster to the Bay has
recently drawn to a close. Although the Environmental Impact Statement contained much
uncertainty, it did identify causes for concern with the Asian oyster and reasons for hope with our
native oyster. Accordingly, federal and state officials opted for caution, a position that we
applaud. It is now clear that the native oyster is and will be the Chesapeake Bay oyster of the

future.

There is an increasing body of evidence that the native oyster is becoming more tolerant of the
two diseases that have helped to decimate the population, as well as peer-reviewed evidence that
oysters do better as pollution diminishes and dissolved oxygen in hypoxic zones increases. This is
very good news for the possibility of restoration. We also have a growing record of success in
oyster aquaculture, There are several places in the Bay where entrepreneurs are making money
with private oyster farms. The sterile native oyster, which grows faster than the non-sterile
variety, appears to have great potential when cultivated both in the highly controlled environment
of cages and floats, and on the botfom, where greater numbers can be grown at a reduced per unit

cost.

We believe that there is a bright future for native oyster restoration as long as federal, state, and
private investments are strategically made. I want to emphasize again that the water quality

problem must be aggressively dealt with, as must the problem of increasing predation by cow-
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nosed rays, the population of which is exploding as its traditional predators are reduced. We must

begin to find ways to address this problem.

Federal investments through NOAA and the Corps of Engineers continue to be critical to the long-
term future of the native oyster in the Bay. We are hopeful that a significant down payment on
oyster restoration activities will be made through funds appropriated to NOAA in the recent
Recovery Act, and annual appropriations for both agencies are important. We now have a
significant body of knowledge and experience in oyster restoration, and we just need to be

prepared to make the kinds and the levels of strategic investments that will allow us to succeed.

Menhaden

Menhaden are a species rarely consumed by people but critical to the ecological health of the Bay.
Among other things, they are a primary food source for striped bass. Over the past several years,
they have been fished industrially by one company and removed from the Bay ecosystem in great
quantities. We are now three years into a five year negotiated cap on how many menhaden that
company can remove from the Bay. The five year cap period also corresponds to a period of
intense study designed to help the Atlantic States Marine Fisheries Commission to develop an
ecologically sustainable management plan for the stock. CBF is committed to this process.
However, it is certainly our view that if the ASMFC does not use this period to develop and
present a management plan in a timely way, Congress should step in to ensure that menhaden can

continue to play their key role in the ecosystem.

Striped Bass

Finally, I want to note that we are seeing a troubling amount of bacterial disease in the striped bass
population. This disease, known as mycobacteriosis, was first identified in Chesapeake striped
bass in 1997 and is generally thought to be fatal. In fact, scientists have now documented a higher
death rate in stripers due to the disease. While the exact causes are not known, poor water quality,
poor nutrition, or both are leading candidates. A good deal of research is going on to better

understand these diseases and the impact that they have on both the fishery and the ecosystem.
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Mr. Chairman and members of the subcommittee, the Chesapeake Bay is the largest estuary in the
United States and one of America’s great national treasures, a fact that Congress itself officially
recognized in passing the Section 117 reauthorization bill in the year 2000. We continue to treat it
shamefully. It is long past the time for the federal government to get tough on reducing the
pollution that is so terribly degrading its waters and the lives~human and non-human-that depend
on them. I urge you to do all that is in your power to change course now, before it beeomes too

late to reverse our actions and leave our descendants a healthy Chesapeake Bay.

10
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May 27, 2009

The Honorable Barbara Boxer, Chair
Committee on Environment and Public Works
410 Dirksen Office Building

Washington DC 20510 -

Dear Senator Boxer:

In your letter of May 13,2009, you asked me to respond for the
record to additional questions for the: April 20, 2009 field hearing of
the Water and Wildlife Subcommittee.  am happy to do so.

The questions that you posed are:

In your testimony, you highlighted excess nitrogen and
phosphorous as the primary threat to the Chesapeake Bay, What
fools do you believe EPA currently has that could be used more
efffectively to reduce the amounts of nitrogen and phosphorous
Slowing into the Bay? What specific additional authorities do EPA,
and in particular the Chesapeake Bay program, need to effectively
address nifrogen and phosphorous pollution?

Question 1: Whot tools do you believe EPA currently has thot
could be used more effectively to veduce the amounis of nifrogen
and phosphorous flowing into the Bay?

The Chesapeake Bay Foundation (CBF) has been encouraged to-
read statemenits by Administrator Jackson that EPA will use the full
extent of existing law for Chesapeake Bay restoration (shortly after
her confirmation, the Administraior advised EPA staff that the
Agency would “make robust use of [EPA’s] authority to restore
threatened treasures such as ... the Chesapeake Bay.”) We were
pleased to hear Senior Assistant to the Administrator J. Charles Fox
echo that commitment at the April 20 ficld hearing (EPA would
“make strong use of cur authorities™ and “better focus our existing
regulatory authorities”). ‘

PHILIP MERRILL ENVIRONMENTAL CENTER { 6 HERNDON AVENUE | ANNAPOLIS, MD 21403
410/268-8816 l FAX: 410/268-6687 | WWW.CBF.ORG
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CBF in an April 28, 2009 letter to the Principals’ Staff Committee of the Chesapeake Bay
Executive Council provided specific actions that EPA can take under its existing
authority to accelerate restoration of the Chesapeake Bay. These included:

1. Requiring numeric limits for nitrogen, phosphorus, and sediment in all
municipal stormwater permits issued in the watershed, consistent with loads
necessary to achieve water quality standards,

2. Denying the issuance of NPDES permits for new or expanded discharges,
including “traditional” point sources (e.g., sewage plants), but also MS4s and
construction general permits (40 CFR 122.4(i)) as well as new air pollution
permits such as proposed toal fired power plant permits.

3. Exercising its discreticnary authority under 33 USC §1342(p)(6) and 40 CFR §
122.26(a}(9X}iXC) and (D)} and require Clean Water Act discharge permits for
additional sources of stormwater.

4. Developing, on a fast-track, regulations that would require stringent emissions
reductions from power plants that goes beyond the remanded Clean Air Interstate
Rule.

5. Expanding and fully exercising oversight of delegated Clean Water Act
permitting programs.

We believe that were the EPA to regularly and effectively exercise these existing
authorities, it could make tremendous progress towards ensuring that pollution was
reduced, in a reasonable time frame, to no more than the Bay could assimilate and still
mainiain water quality.

Question 2: What specific additional authorities do EPA, and in particular the
Chesapeake Bay program, need to effectively address nitrogen and phosphorous
poliution?

Under section 303(c) of the Clean Water Act and related regulations, as well as Consent
Decrees settling American Canoe 4ssociation, Inc. and the American Litioral Society v.
EPA, Civil No. 98-979-A (E.D. Va)and Kingman Park Civic Association, et al. v. US.
Environmental Protection Agency, etal., No. 1:98CV00758 (D.D.C.), the stales constituting
the Chesapeake Bay watershed are required o develop total maximum-daily loads for all
segments of the Chesapeake Bay and its tidal tributaries that are impaired from the discharge
of nitrogen, phosphorus and sediments and identified on the Bay states’ 2008 section 303(d)
list of impaired waters. (See Chesapeake 2000 Agreement.) Further, a maximum aggregate
watershed pollutant loading for nitrogen, phosphorus and sediment necessary to achieve the
Chesapeake Bay’s water quality standards will be identified and divided among the states and
major tributary basins. Both wasteload (point source) aliocations and load (nonpoint
source) allocations must be specified.
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CBF believes that EPA must have clear authority to.ensure that all the actions necessary
to achieve these allocations, or caps, are: fully implemented within a reasonable period of
time. Central to the idea of ensuring implementation is having strong enforcement
mechanisms available to assure timely progress and achievement of the caps.

We have argued that EPA currently has the tools available to ensure full compliance not
only with the wasteload allocations, but with'the load allocations as well. In addition to
the actions described above, we believe that the key to this lies in more clearly defining
and enforcing EPA’s standing “reasonable assurance™ policy. In particular; CBF has
advocated that to comply with this policy and the Clean Water Act, the EPA must require
the states to;

e  Identify the funds and permitting programs for both point and nonpoint source
reductions.

® Identify the Bay watershed states’ laws and regu!ations (and 1mpiementanon
policies or guidance) that wil leverage and require reductions.

¢ Include wasteload allocations for all = 1101 $OME - - wastewater treatment
discharges (in some instances a capped aggregate loading may be appropriate).

® Include wasteload allocations for mumcnpal stormwater discharges.

e Include local pollution load caps so that local governmental authorities will have
pollution reduction targets to frame implementation efforts.

* Reopen all NPDES permits, as well as any‘ other permit it includes as part of the
reasonable assurance provisions, and requnre new pollution discharge limits
consistent with the TMDL.

. Include a timeframe and deadlines for achieving the necessary pollution
reductions as well as reporting mechanisms for monitoring achievement of
reductions.

EPA has begun to embrace this construction of “reasonable assurance”, requiring, for
example, that the states must-develop TMDL implementation plans that EPA will include
as part of the TMDL record of decision. Key to the success of this approach is for EPA to
indicate consequences and sanctions it-will pursue if the states fail, including the ideas
that we expressed in response to the first question.

We anticipate that the proposed administratively-derived construction of “reasonable
assurance” may generate legal challenges. Given that these challenges could produce
long delays in achieving water quality standards, Congressional action to clarify EPA’s
authority needs to be an option. The most likely legislative scenario is for Congress to
make changes to Section 117 of the Clean Water Act, which could include:

+ Codifying the pollution allocations contained in the Bay-wide TMDL, including
the sub-allocations down to the local {(e.g., county) level.

e Codifying the definition and application of “reasonable assurance” described
above.
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¢ Codifying the two-year milestones as well as a new “implementation deadline”
(the date by which the EPA and states will implement ali pollution reduction
practices watershed-wide). :

o Requiring that EPA and the Bay states report progress toward achieving the two
year milestones with estimated pollution loads identified by jurisdiction and
sector (e.g., point sources, MSds, CAFOs, etc.).

e Including a citizen enforcement provision for failure to achieve the caps.

s Clarifying the authority of EPA to penalize states or assume enforcement of state
authorities when there is a failure to achieve the designated milestones and caps.

This legislative construct is similar to what cumrently occurs under the Clean Air Act, and
wiil result in the necessary accountability and enforceability. That is, the states develop
implementation plans with timeframes and milestones and contingencics. If they fail to
develop adequate implementation plans or accomplish the promised programmatic
changes or achieve the poliution reduction milestones, EPA would sanction the states
with consequences. Using the CAA as a model, for example, additional federal sanctions
could include giving EPA the authority to issue a federal implementation plan; mandating
a 2:1 pollution offsets for new or modified sources; assessing penalties or fees levied
against large point sources; or withholding federal grants,

Concurrent with the establishment of an enforceable nitrogen, sediment, and phosphorus
pollution cap in the Chesapeake Bay watershed, CBF believes that there is a need for
EPA 10 evaluate the establishment of a Nitrogen Emission Trading and Offset Scheme
which would help to achieve and maintain the established pollution cap. The legislation
described above could include a mandate to EPA to evaluate and establish the Trading
and Offset Scheme. The scheme would include various elements to ensure accountability
and achieve the most cost effective pollution reductions and maintenance.

Executive Order 13508 requires EPA to “examine how to make full use of its authorities
under the Clean Water Act to protect and restore the Chesapeake Bay and its tributary
strategies.” The required report must be available for public comment in-early November.
We will know at that point whether EPA does or does not believe that it has the current
authority to ensure implementation of the necessary actions throughout the watershed. If
it does not, and no other resolution is available, Congress must step in to make sure that
the authorities necessary to get the job done are available and effectively used.

Sincerely,

iistf

William C. Baker
President
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Senator CARDIN. Thank you, Mr. Baker.
Mr. Hutchison.

STATEMENT OF ROBERT HUTCHISON, PARTNER, HUTCHISON
BROTHERS

Mr. HutcHISON. Thank you, Mr. Chairman. My name is Bobby
Hutchison, and I am kind of overwhelmed to be a part of this
panel. I am here today on behalf of the Maryland Farm Bureau
and Maryland Grain Producers to express my thoughts on the
progress made in bay restoration and some ways that we think we
can accelerate it.

Four insights that I would like for you to take away today are:

One, Maryland farmers lead the Nation in the use of best man-
agement practices and advanced technology to protect the environ-
ment and specifically the Chesapeake Bay.

No. 2, Maryland farm businesses are relatively small family op-
erations. They do not have environmental compliance officers or at-
torneys on staff. They are husbands and wives sitting at a kitchen
table at the end of the day trying to keep up with all the paper-
work.

No. 3, all new environmental regulations aimed at protecting the
bay have significant economic impacts on small businesses in the
watershed. Cost-share programs by the Federal and State govern-
ments are not grants. They involve substantial monetary invest-
ment by farmers.

And No. 4, Maryland farmers are willing to do more to protect
and restore the bay if the programs are reasonable, economically
feasible, based on sound science, and equal to the efforts being
made by other sources of bay nutrients.

To give you a little bit of background about myself, I farm with
two brothers, a son, and a nephew in Cordova on the eastern shore
on a 3,600-acre farm. We grow grains, corn, soybeans, barley,
wheat, and also processing vegetables, peas, lima beans, and cu-
cumbers. We also sell seed corn to supplement our income.

Tremendous progress has been made. Since the bay restoration
efforts began in the mid-'80s Maryland farmers have made tremen-
dous progress. Farmers are applying nutrients based on certified
nutrient management plans. All poultry feed includes phytase.
Cover crop acreage has expanded considerably, and new best man-
agement practices are added annually.

A review of Maryland’s BayStat model shows that agriculture is
progressing toward meeting its goals. EPA’s assessment, table 1,
shows that agriculture is close to 50 percent of its goals, but urban
programs have declined by more than 60 percent in every category.
Maryland farms are now responsible for only 7 percent of bay ni-
trogen and 8 part of bay phosphorus.

The Bay Commission Cost Effective Strategies have defined six
best management practices. Five of those were from agriculture.
We are concerned that undue emphasis has been placed on the ag-
ricultural best management practices to clean up the bay.

I also believe strongly that the Chesapeake Bay Program has
failed in its efforts to restore the oyster population in the bay.
Without these natural feeders, water quality will never be restored
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regardless of the activities that occur on the land. This must be a
priority.

The bay model needs to be improved to take into account things
that the farmers are doing that they do not receive Federal funding
for. These include no-till, variable-rate fertilizer application, slow-
release fertilizer use, chemical storage, and even some traditional
practices such as buffers, stream fencing, and grassed waterways,
and these are totally at the farmers’ expense and are not given
credit in there.

The bay model is also out of date in some of the figures it uses.
For example, in 1985 my corn yields were 100 bushel. Today they
are 120, with irrigated fields running close to 245 bushel. It is im-
portant that the bay model uses the characterization of agriculture
and nutrient use in Maryland, and it is imperative that it is up-
dated and there is greater transparency with the data that is being
used to compile agricultural progress.

We have made significant improvements, and I refer you to table
2 that shows the efficiency of nitrogen use. In 1980, we were pro-
ducing .6 bushel from a pound of nitrogen. In 2005, that was up
to 1.3 bushels. In phosphorus, it was from 1.33 pounds per bushel
to 2.89. That has come through genetic improvement and also bet-
ter practices, ways of applying nutrients such as side dressing, split
applications on small grain, and use of slow-release nitrogen prod-
ucts.

We are going to see more improvement as the future goes on
through bio-technology. There is drought-tolerant corn that is just
around the corner. There is better nitrogen efficiency use with corn
just around the corner. So we will see that increase as time goes
on.

Also, there are things coming on board such as GreenSeeker,
which is the ability to go across the field and measure the nitrogen
that is in the crop and apply the rate as to what is already there,
a variable rate. But that is experimental. It looks very promising.

There is also technology for poultry litter injection, and that is
promising.

One of the things that we can do immediately is produce ethanol
from barley in the bay. There are several groups looking at it. I
was part of a group that looked at it and we decided not to move
forward with our project, although we believe it would work. But
Chesapeake Energy down in Somerset is talking about building a
plant, and they are planning to use barley. But more importantly,
Osage BioEnergy in Hopewell, Virginia has broke ground on a bar-
ley plant. They will use up the 300,000 acres of barley that can be
grown so it can act as a cover crop and work for water quality. And
then on top of that, after you get the benefits from the grain, if we
learn to make cellulose ethanol from the straw, it can be a win-win
for the bay.

We are concerned about the CAFO rules being applied more
strictly in region III than they are in other parts of the country,
and we think there should be some attention given to that.

And we are also that the technical providers that we go to in ag-
riculture have a knowledge of our farming practices. There is a core
group out there of the Extension, crop consultants, and local soil
conservation districts, and we think that is where the money
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should come down and go through those agencies as opposed to di-
luting an already short supply by bringing in other groups to work
with us.

Sustainable agriculture. That means something different to every
one of us. I would suggest that sustainability involves maximizing
yields to meet future nutritional needs while decreasing impacts on
the environment. If farming does not provide a reasonable income
to the farmer, it cannot be sustained. I believe the bay program
documentation clearly demonstrates that a well-managed farm is
far better for the bay than urbanization. The agricultural commu-
nity maintains its willingness to work with Congress, the Gov-
ernor, the bay program, and all other interested parties to do our
part to clean up the bay. We ask for your support for adequate
technical assistance and an understanding for the needs of eco-
nomically viable family farms.

Thank you, and I apologize for going so far over. Thank you.

[The prepared statement of Mr. Hutchison follows:]
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THE JOINT STATEMENT OF THE
MARYLAND FARM BUREAU AND THE MARYLAND GRAIN PRODUCERS
ASSOCIATION TO THE
SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON WATER AND WILDLIFE
REGARDING THE CHESAPEAKE BAY RESTORATION PROGRAMS

April 20, 2009

Presented by Robert Hutchison
Talbot County Farmer

Good moming, my name is Robert Hutchison. On behalf of the Maryland Farm Bureau and the
Maryland Grain Producers Association, I am pleased to be here today to express my thoughts on
the progress of the Chesapeake Bay Restoration and some thoughts on ways to accelerate

progress.

The four insights that [ would like for you to take away today are:

1. Maryland farmers lead the nation in the use of Best Management Practices and advanced
technology to protect the environment, and specifically, the Chesapeake Bay.

2. Maryland farm businesses are relatively small family operations. They do not have
environmental compliance officers or attorneys on staff. They are husbands and wives
sitting at the kitchen table at the end of the day trying to keep up with all the paperwork.

3. All new environmental regulations aimed at protecting the Bay have significant economic
impacts on small businesses in the watershed. Cost-share programs by the federal or

state governinent are not grants - they involve substantial monetary investment by
farmers.

4. Maryland Farmers are willing to do more to protect and restore the Chesapeake Bay if the
programs are reasonable, economically feasible, based on sound science and equal to the
efforts being made by other sources of Bay nutrients.

First I would like to tell you a little about my farming operation. My two brothers, my son, a

nephew and [, run a 3600-acre family farm in Cordova on Maryland’s Eastem Shore. We grow

corn, soybeans, wheat, barley, peas, lima beans and cucumbers. We also sell seed com to

1
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supplement our farm income. 1 am past President of Maryland Grain Producers Utilization
Board (MGPUB) and the Association (MGPA), the Talbot County Farm Bureau and serve as the

current treasurer of the Harry Hughes Center for Agro-Ecology.

On our farm, we have installed either grassed or forest buffers along all of our continuous
flowing streams. Much of this was done without cost share funds, but we did install some
buffers under the Conservation Reserve Enhancement Program (CREP). We have installed
several grassed waterways on our farm and use no-till as a preferred tillage method. We use
Global Positioning Satellite (GPS) technology to determine our crop yields and use this data,

along with soil testing, to make future crop decisions.

Since 1982, we have hired crop consultants to ensure that we manage nutrients and chemicals as
efficiently as possible. Our crop consultants do our soil tests, prepare our nutrient management
plans and scout our fields using integrated pest management (IPM). We have participated with
the University of Delaware to help establish a Stalk Nitrate Test to improve nitrogen use
efficiency and we routinely use Pre-sidedress Nitrogen tests (PSNT) where we apply poultry

litter.

Another product we are working with is slow release fertilizer. While there is no economic
benefit for us (the reduction in the cost of fertilizer used is offset by the cost of the product), I
believe the Bay may benefit from the use of these slow release fertilizers. If research can
demonstrate that it is a win-win situation for both farmers and the Bay, its use could increase

substantially.
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Although we do not have poultry on our operation, we have used poultry litter in accordance
with a nutrient management plan to improve our low Phosphorus soils. While no-till is our
preferred tillage mechanism for corn, we have used minimal tillage systems with poultry litter
because current scientific research shows that it is important to incorporate this product. Last
year we purchased a Turbo Till™ - vertical tillage equipment to improve incorporation. This
helps preserve the nitrogen for the crop, while at the same time protecting the Bay. We made the
decision to use poultry litter not only because it is an excellent source of nutrients, but also
because of our strong belief that the Delmarva Poultry Industry is extremely important to the
economics of agricultural operations in Maryland. Utilizing poultry litter on those fields that
need Phosphorus is important to the industry and the Bay. Our decision led to the purchase of

two new spreaders and two loaders.

Corn is Not Bad for the Bay

Unfortunately, corn has been unfairly labeled as a leaky crop. With adequate rainfall during the
growing season and the planting of a cover crop on an “as needed” basis after harvest, com is as
efficient at nitrogen use as any other crop. We sidedress our corn using a pressurized application
process that reduces nutrient loss. For fields with irrigation, where water is applied to satisfy
crop needs, our corn crop is extremely efficient. One of corn’s minor inefficiencies that we are
working with researchers to address is the decline in nutrient use after the crop has finished its
active growing season prior to harvest. By comparison soybeans take up more nutrients because

they are still growing during the early fall.

Tremendous Progress

Since Bay Restoration efforts began in the mid-eighties, Maryland farmers have made

tremendous progress. Farmers are applying nutrients based on certified nutrient management
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plans, all poultry feed includes phytase, cover crop acreage has expanded considerably and new
best management practices are added annually. A review of Maryland’s BayStat model shows
that agriculture is progressing towards meeting its goals. EPA’s assessment (see table 1) shows
that agriculture has met close to 50% of its goals but urban programs have declined by more than
60% in every category. Maryland farms are now responsible for only 7% of all Bay Nitrogen

and 8% of all Bay Phosphorus.

Table 1

A 2004 report by the Chesapeake Bay Commission entitled “Cost Effective Strategies for the
Bay” identified the six most cost effective best management practices. It listed upgrading
sewage treatment plants as number one and the next five strategies were agricultural BMPs. One
concern of the agricultural community is that this study resulted in too much emphasis being
placed on agricultural BMPs. The EPA assessment shows that while we are moving forward and

implementing additional practices, our success is being offset by urban programs that are going
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backwards. Responsibility for restoration efforts must be shared by all sectors — not just
agriculture. I also believe strongly that the Chesapeake Bay Program has failed in its efforts to
restore the oyster population in the Bay, without these natural filter feeders, water quality will

never be restored, regardless of the activities that occur on the land. This must be a priority.

The Bay Model Must Be Improved

Many environmentally beneficial farming activities receive no government funding. This
includes no-till, variable rate fertilizer application, slow release fertilizer use, chemical storage
facilities and even traditional best management practices - such as buffers, stream fencing and
grassed waterways that are installed totally at the farmers’ expense. This is good for the Bay;
however, the Bay model does not count these items. The Bay Program must develop a method

to incorporate all of agriculture’s accomplishments into the model.

The Bay model is also out of date. In 1985 the yield on my farm was 100 bushels per acre.
Today my average is 120 with some irrigated fields yielding as high as 245 bushels. Our farm is
not unique. Farmers across the country are seeing significant increases in yield and improved
nutrient efficiencies. The Bay model is severely delinquent in its characterization of agriculture
and nutrient use in Maryland and it is imperative that it is updated and that there is greater

transparency with the data that is used to compile agricultural progress.

Progress Through Biotechnology
Since the Bay Program started, agriculture has been making yield improvements with reduced
nutrient inputs (see table 2). Much of this improvement has been made as a result of improved

crop genetics. The improvements made during the past decade with the use of biotechnology
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have been significantly greater than earlier progress. Biotechnology will also be bringing new
benefits within the next 5 years. Of particular interest to farmers in the Bay watershed is new
varieties with drought tolerance. Annual yield variations occur in this region due to irregular
weather patters. In 2007, Maryland farmers experienced a significant drought and it is these
unpredictable yields that can hamper sound nutrient management. We welcome the arrival of

drought tolerant and more nutrient efficient varieties.

Corn Nutrient Use Improving

1980 2005  Change
3 Bil. Bushels % 9 89
U.S. Corn Production 640 1111 +74
25 Nutrient Use on Corn Mil. S. Tong % 2,49
: Nitrogen 5.2 5.4 +3
Phosphate 28 24 20 | 241
Potash 29 22 -24
2 9 Total 108 98 -0 —
1.65
1.5 _—

1.03

2005 200 2008

Nitrogen Phosphate Potash
Source: USDA/Fertilizer institute

Table 2
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A New Approach to Federal and State Cost-Share Assistance

In the past two decades federal and state cost-share programs have helped farmers install over
19,753 projects with $91 million in government funds that have been supplemented with at least

$13 million of farmers matching funds.

Contrary to the tried and tested traditional BMPs that are used on farms, many of the new
methods to improve nutrient efficiency do not require the installation of a specific practice such
as a buffer or filter strip. Instead these systems are management options that often involve the
expense of new equipment or a new management system. If the Bay Program wants to help
advance these innovative options, they must be willing to help farmers in new ways.
Traditionally, equipment has not been considered cligible for cost-share. But equipment such as
GPS, yield monitors, variable rate applicators, and vertical tillage equipment such as the Turbo
Till enable farmers to apply nutrient more efficiently. Currently being tested at the University
level is new imaging equipment such as GreenSeeker™ technology and poultry litter injection
equipment that will significantly improve nutrient use by crops. USDA programs must
recognize these new management tools and provide incentives to farmers to embrace these
Bay-beneficial technologies.

Barley Ethanol Production is a Win-Win

1 personally have spent many hours advancing ethanol production in Maryland. Working
initially with the Maryland Grain Producers Utilization Board and later with Chesapeake Ethanol
LLC, I have studied options for Maryland farmers to benefit from biofuels. The new market that
corn ethanol has provided for farmers across the country has been extremely important to this

region.
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Maryland grain farmers, through our checkoff program, the Maryland Grain Producers
Utilization Board, first started promoting ethanol as a much needed new use for com in the carly
1990’s. In 2001, however, we decided to investigate the option to use barley for ethanol instead
of corn. We did not want to reduce the amount of available corn for the poultry industry, our
number one customer. Everyone in Maryland agriculture recognizes the need to protect and
maintain a viable poultry industry on the Eastern Shore. We did, however, want to improve the

price of our crops because grain farmers were struggling to make ends meet.

We worked from 2001 until 2007 to develop a barlcy-based ethanol plant to establish a new
market for barley - an under-utilized crop - and to expand the opportunity to grow winter crops
to protect the Chesapeake Bay. The Maryland legislature supported this effort by passing the
Renewable Fuels Promotion Act of 2005 to provide a production credit of 20¢ per gallon for
ethanol made from small grains. To achieve the economies of scale necessary for the plant to
produce ethanol that was price competitive, we planned to bring corn into our proposed mixed
grain facility in Baltimore for about 8 months of the year. 1 will not go into all the details but
suffice it to say Chesapeake Ethanol LLC, the company established to commercialize the project,
decided not to move forward early in 2007. This was due in part to the fact that corn-based
ethanol plants either built or under construction were reaching the 15 billion gallon per year cap

established under the federal Renewable Fuels Standard.

Maryland Grain Producers were not the only group interested in building ethanol plants in

Maryland. We spoke frequently with organizers of Atlantic Ethanol in Baltimore City and Ecron
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in Baltimore County both of whom obtained air quality permits for their projects but chose not to
move forward. Today, Chesapeake Renewable Energy is still planning to move forward with a
project in Somerset County, Maryland, and we are extremely pleased that they have decided to
use barley for part of their production. The Maryland Departiment of Agriculture has certified
Chesapeake Renewable Energy to receive the 20¢/gallon production credit for using small grains
and we hope they get their funding and move forward with production. Today in Hopewell,
Virginia, Osage BioEnergy is building a 60 million gallon barley-based ethanol plant, which will
increase barley production by 300,000 acres, much of which will take up nutrients as winter

cover crops in the Chesapeake Bay watershed.

I believe that promoting barley based ethanol is a win for Maryland farmers and a win for the
Bay. Barley grown over the winter serves as a cover crop, utilizing any left-over nutrients. It
can be harvested the following June for biofuels and then be followed by short season soybeans
or corn on irrigated land. Any new ethanol facilities coming on line in Maryland will need to
meet advanced biofuels standards to establish a market. 1 encourage the Bay Program to support

next generation biofuels development in Maryland with an immediate opportunity for barley.

Federal CAFO Rules Over-Reach to Target Poultry Producers

Although not a poultry farmer, I am very concerned about the impact the new CAFO regulations
are having on the state’s largest agricultural sector and the biggest customer for the grain I grow.
The EPA Region III office has put almost every poultry grower on Delmarva on notice that a

federal permit is required. In most cases, this appears to be added workload and expense without

a clearly defined benefit to water quality. We urge the Committee to ensure that the CAFO rules
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are implemented and enforced fairly in Maryland and across the nation. Early indications arc
that other regions of EPA are not requiring the same level of CAFO permit application by
poultry operators as is the Region III office.

Technical Service Providers Must Be Local

Farmers seek advice and technical assistance from individuals who they know to be
knowledgeable and understand the needs of agriculture. There is a core group of experts from
Cooperative Extension, crop consultants and local soil conservation districts that have earned the
trust of Maryland farmers, We ask that the Bay Program also recognize these organizations as
the delivery system for agricultural programs. We strongly oppose diverting federal and state
funds to non-traditional service providers, it is not seen by the agricultural community as a way

to expand activities; instead it dilutes an already short supply of technical support for agriculture.

Sustainable Agriculture

We often hear the term sustainable agriculture, and it means something different to about
everyone who uses the term. I would like to suggest that sustainability involves maximizing
yields to meet future nutritional needs while decreasing impacts on the environment. If farming
does not provide a reasonable income to the farmer, it cannot be sustained. I believe the Bay
Program documentation clearly demonstrates that a well managed farm is far better for the Bay
than urbanization. The agricultural community maintains its willingness to work with Congress,
the Governor, the Bay Program and all other interested parties to do our part to clean up the Bay.

We ask for your support for adequate technical assistance and an understanding for the needs of

economically viable family farms.
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Senator CARDIN. Thank you, Mr. Hutchison.

I appreciate all three of your testimonies.

Agriculture is a critical industry to Maryland and this entire re-
gion. It is usually ranked No. 1 as far as the economic importance
to our State.

I could not agree with you more about your statement that Mary-
land farmers are willing to do more to protect and restore the
Chesapeake Bay if the programs are reasonable, economically fea-
sible, based on sound science, and equal to the efforts being made
by other sources of bay nutrients. I think that should be the frame-
work in which we operate. So I applaud you for that.

I also want to compliment the agricultural industry in this region
because I think they have been very aggressive in working with us
as partners to try to come up with best practices, helped us with
the farm bill, the conservation provisions in the farm bill to try to
provide ways in which we can make progress.

I guess if you care to respond—if Congress or EPA decided that
it wanted to regulate agricultural nutrient runoff more aggressively
and broadly, how do you think that burden should be shared? Do
you have a view as to the best way for us to try to get a handle
on it in a fair manner?

Mr. HUTCHISON. I certainly have some thoughts. I certainly do
not know that I have the answer. But to be honest, at this point
in time, I do not know what we can do that we have not already
adopted at this point. As I said, I think there are new things com-
ing along. Some of those, such as the biotechnology will not have
any public sector cost to it. I think that would be borne entirely by
the farmer. But I do think there are things such as the
GreenSeeker, the poultry litter injection unit that was dem-
onstrated about 10 days ago at the Y. Those things have tremen-
dous costs to them to the farmer and limited use, and it might be
very well to help fund that.

Certainly the research for such things as the slow-release nitro-
gen, slow-release phosphorus products—and that is ongoing right
now. I do not think that needs to be stepped up, but that needs
to be proven whether there is an economic benefit or an environ-
mental benefit, and if it is strictly an environmental benefit, then
there may need to be some help to use those products. Currently
my limited research on my farm has shown that there is no eco-
nomic benefit to it. It is kind of a tradeoff. But if it proves that it
is good for the bay, then it would be certainly a legitimate tradeoff.

I do think that farmers in general—not in general—all farmers
look at the environment and want it to be better than it was when
they started on their farm. They want to hand it down to their chil-
dren in better shape, not just the farms themselves, but the total
environment.

But there is only so much cost burden that we can share. So I
do think that increased subsidies—that is not the right word—cost-
share programs are appropriate, and I do point out in the testi-
mony there that I think there are $91 million that have been spent
by the Government and $13 million matching by the farmers. So
we do have a cost to pay, and I think that is probably appropriate.
But I think it needs to be remembered that we do have to bring
money out of our own pocket to do that, and I think there should
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be some help in some of these things that are questionable at this
point.

Senator CARDIN. Well, there are certainly some best practices
that will actually help the farming economy, but there are others
that have to be shared in a fair manner. I appreciate that.

Mr. Fox, I just want to make sure the record is clear on the im-
pact to the goals we are trying to accomplish. I am looking at your
March report that you referred to, I think, early in your presen-
tation on pages 24 and 25. You have a pie chart there that looks
at nitrogen, phosphorus, and sediment as far as the industries and
the relative responsibility on pollution in the bay. I just want to
make sure that this is accurate from the best information that you
have today because this will be one of the issues that will guide
us. If you would just go through that with us briefly, I would ap-
preciate it.

Mr. Fox. Yes, Mr. Chairman. As I go through this, I will start
with the caveats that you expect, and that is that this is the gross
summary bay-wide assessments of the loads from different sources.
When you look at individual watersheds, the breakdown is a little
bit different. And there are subcategories within all of these cat-
egories that, of course, are not captured in this as well, and I will
mention a couple of those.

What it says is that for the total nitrogen loads to the bay, the
relative responsibility for agriculture is estimated at 42 percent.
The wastewater side, which includes publicly owned and privately
owned wastewater treatment plants, is 20 percent. Runoff from
urban and suburban sectors is 16 percent, and importantly, that is
obviously a growing percentage. And then the atmospheric con-
tribution is 22 percent on the nitrogen side. And this comes chiefly
from automobiles and powerplants, fossil fuel combustion.

On the phosphorus side, a very similar picture for agriculture at
46 percent; wastewater at 22 percent; urban/suburban runoff at 32
percent.

And then, of course, on the sediment side, the number is very
significant for agriculture, and that is estimated at 76 percent with
the urban and suburban at 24 percent. We do not find significant
sediment loads from wastewater treatment plants or atmospheric
sources.

Senator CARDIN. Without objection, we will include the report in
our committee record for today’s hearing.

[The information referred to follows:]
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Senator CARDIN. I wanted you to go through this because, again,
I agree with Mr. Hutchison’s point, that it has to be equal to the
efforts being made by other sources of bay nutrients. I will broaden
that. I think if we look at the bay in its totality, we need a strategy
that is going to be fair to all of the segments. Some are easier to
get to because of perhaps the regulatory system or the source, but
we need to have a fair program to all the activities that are dealing
with the pollutants, obviously go to those that are the most eco-
nomical to deal with, but we need a comprehensive approach.

Mr. Baker, let me just turn to you for a moment. So what type
of regulatory system should we have? What do we need to do? Do
we need a fundamental change? Senator Mathias you mentioned
earlier, who is one of my heroes when it comes to not just the
Chesapeake Bay, but is a great role model for all of us who serve
in the U.S. Senate. 1982 it was that he made his recommendation.
It was a different political climate in 1982 than it is today. Should
we be looking at Senator Mathias’ recommendation, or can you
bring us up to date as to how you think we need to deal with the
current challenges?

Mr. BAKER. Thank you, Senator. By definition, the boundary of
State government ends at the State line. And so a management re-
gime that relies on individual Governors to set strategies that will
have a cumulative benefit of restoring a system that spans six
States and the District of Columbia is bound to be handicapped
from the get-go.

The development or the putting in place of a whole new govern-
mental entity, a title 2 river basin commission, is probably as un-
likely today as it was in 1982 from a political standpoint. But the
jurisdiction that does have not only we say, we believe, the author-
ity but the responsibility watershed-wide is the Federal Govern-
ment, specifically the Environmental Protection Agency. Let me
just give you one example.

The northern section of Maryland’s part of the Chesapeake Bay
is really dominated by what comes out of Pennsylvania and New
York State. Maryland has no authority and certainly no responsi-
bility to address pollution coming out of Pennsylvania and New
York State. The States of Pennsylvania and New York have inter-
est in clean water in their jurisdictions, but anybody would be fool-
ing themselves if they said that their primary interest is improving
the waters of Maryland.

So you need a Federal Government to set a specific and enforce
a standard for the entire watershed. We think that the science has
absolutely been precise in terms of where the pollution is coming
from and what reductions need to be made on a tributary-by-tribu-
tary basis. The need is for EPA to enforce that science, and cer-
tainly what we have heard from Ms. Jackson says she will. We are
looking forward to seeing that that happens, and as you know, we
have a lawsuit against EPA to try to see that a Federal court will
require EPA to enforce those provisions of the Clean Water Act.

Senator CARDIN. I guess my point is this. There is a new admin-
istration in town. They certainly have a different priority as it re-
lates to the environment. And I guess my question to you—and
maybe if you do not feel comfortable in answering it, you can cer-
tainly supplement this at a later point. But do we have an ade-
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quate regulatory framework in place? We just need to enforce it.
And should we be giving this administration an opportunity to act?
Or do we need Congress acting to strengthen the regulatory and
monitoring and enforcement provisions so that you can get the re-
sults? And I think your observations here to be very important to
us.
Mr. BAKER. I understand the question precisely. There is ample
authority and responsibility under the Clean Water Act to not wait,
to begin reducing pollution immediately from all of the areas that
are clearly stated in the Clean Water Act, certainly all point
sources, stormwater from urban and suburban areas, and certain
agricultural sources.

Now, do we need in this Country greater guidance, greater clar-
ity, perhaps some expanded responsibilities if section 117 of the
Clean Water Act were reauthorized? Absolutely, absolutely. But
there is no need to wait any longer to start putting things in place
under existing authority, and we have a lot of ground to make up.
We really have seen very little, if any, of that in the last decade.

Senator CARDIN. Another area I would ask for your advice, and
that is the transparency at EPA. Again, we have a new administra-
tion. I think they are trying to make sure that there is account-
ability for good policy and the use of good science. I think it is an
opportunity perhaps for us to institutionalize a better public trans-
parency on how decisions are made, and we would welcome your
thoughts as to whether we should try to put that into legislation
or just get it through administrative action.

Mr. BAKER. I think you use all tools at your disposal. And when
you asked Mr. Fox the question after his testimony, the one word
I wrote down was transparency. I think that is critical, and I think
EPA and the rest of the Federal agencies have an absolute obliga-
tion for full and complete transparency with the public. That has
not been the case at all times in the past. The public and really
decisionmakers at the State and local level are often whipsawed by
different information that comes out, and that simply does not need
to be the case. And I think EPA can play a big role in that.

Mr. ConNoOLLY. Mr. Chairman.

Senator CARDIN. Certainly.

Mr. ConnoLLY. Could I go back, if you would not mind, just to
the issue of governance and the concept that Mr. Baker cited from
our friend, Senator Mathias, whom I had the privilege of working
with for most of a decade on the Senate side?

We do have some models that require regional cooperation and
regional planning that wash the hands of States—or maybe to put
it positively, cross-jurisdictional responsibilities. For example, we
have a structure in transportation with metropolitan planning or-
ganizations. In metropolitan Washington, it is TPB. It is the Trans-
portation Planning Board, which has a lot of power in deciding
which projects get approved in Maryland, D.C., and Virginia and
which do not, what is in the constrained long-range funding plan
and what is not. And so we do have that model.

With respect to air quality, we have MWAQC, the Metropolitan
Washington Air Quality Committee, that actually has a lot of
power in requiring respective jurisdictions ultimately, if they do not
volunteer to do it, to take mitigation measures that are very spe-
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cificc. We have even looked at things like odd/even days for lawn
mowing to make sure that metropolitan Washington is in compli-
ance with EPA air quality standards.

So it seems to me that we could look at some of those models
with respect to the bay because I think Mr. Baker’s point is well
taken. The fervor with which Maryland and Virginia have entered
into mitigation measures and the investments that we have made
most certainly have not been matched by some of our neighboring
States.

Senator CARDIN. Well, I want to agree with both of you. I want
to agree with Mr. Baker in that I do think EPA has a great deal
of authority, and they can act. We want to see them act in order
to protect the environment. That is what EPA’s mission is. We
want them to be certainly within the legal authority that they
have, but using that to accomplish their goals. And where they run
into difficulty because of legal uncertainty, please come to us and
see whether we can help you clarify that and work with you.

But on the other side, I am concerned about consistency here and
would like to make sure that we have in statute the clear direction
necessary to reach our objectives in regards to the Chesapeake
Bay. So even if you have the authority that you need, I would be
concerned that if we are not more specific in statute, we could fall
back to a time where it may not be as high a priority as it is with
this current administration. So I think we would want some guid-
ance in either of those circumstances.

Mr. Baker, I want to ask you one of my favorite questions con-
cerning the Asian oyster. I know that the decision was made not
to move forward on it, but that could be changed tomorrow or the
next day. Does Congress need to act on this issue?

Mr. BAKER. I had not even thought of that. The decision that
came out of the Corps of Engineers now stands. We think they
made the right decision. Certainly when so little has been done to
really give the Chesapeake Bay oyster the chance it deserves, to
bring in a foreign species with all the consequences that are un-
known, would be right in the face of good science. So any help Con-
gress could give would be welcome, and we would be happy to work
with you on it.

Senator CARDIN. Well, we may take you up on that. It would be
good to have clear direction in statute on these types of issues. On
the other hand, we do want good science to be able to move for-
ward. But I share your concern. Senator Mikulski has been one of
the leaders in the U.S. Senate on trying to make sure that we have
good science as it relates to oysters in Maryland. Of course, there
have been many projects moving forward.

You seem to be more optimistic than perhaps I have heard in the
past on the oyster. Is there a reason for that?

Mr. BAKER. Well, yes, two things. First, there is some sign that
it looks as if our native bay oyster may—and I really underscore
“may”—be developing some resistance to the two parasites.

And second, just look at the marketplace. There are a number of
companies now growing and marketing native Chesapeake Bay
oysters, triploid, which means they are sterile oysters, in Chesa-
peake Bay and are making some money at it.
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Third, restoration works. And I might take this opportunity, if I
may, to clarify a statistic that has been widely bandied about, that
$58 million has been spent on restoration of the bay oyster over the
last decade or more. That is simply an incorrect number. $17 mil-
lion has been spent on restoration. The balance has been spent on
basically a put-and-take fishery, moving oysters from one area to
another to try and circumvent disease, building oyster reefs and
bars that then would be harvested. But really, the total dollars
that have been spent on restoration, when you think of what has
been lost and what is at risk, is not nearly enough.

Senator CARDIN. Thank you.

Do you have a view on the menhaden as to whether there needs
to be better management of the taking of the menhaden?

Mr. BAKER. Absolutely. The menhaden fishery, as you know, is
primarily a Virginia fishery. Virginia still uses large trawlers to
harvest menhaden, and menhaden are a filter feeder similar to oys-
ters and other shellfish.

The Atlantic States Marine Fisheries Commission instituted a 5-
year window of opportunity in which the fishery is capped to allow
the scientists to come up with the best number possible as to what
the sustainable harvest is. Once that number is available, we ought
to follow the science once again and meet that, and whatever it
takes to meet it should be followed.

Senator CARDIN. Well, I think management is a critical issue.
You mentioned the rockfish, that it seems like it is going to be a
good season, although my brother went fishing yesterday and did
not catch anything. He is a pretty good fisherman. So we will see.

Of course, the crab crop looks like it is going to be better, cer-
tainly better this season than last.

Congressman Connolly, I want to ask you about what practices
you are using in regards to looking at dealing with the runoff. It
is amazing to me because I have seen some very practical ways of
dealing with runoff issues that look like it is economically feasible.
It is less expensive than pouring all that concrete. It certainly looks
better and is much better for the environment. I personally believe
the Federal Government has got to be a leader here in the way
that we do our construction, whether it is roads or buildings, that
we have a clear policy on minimizing the negative impact on the
bay and that we lead by example and then show the right practices
that can be economically achieved.

In your experience, can you tell us what could be the best policies
to try to make this as economically feasible as possible, achieving
our environmental results? Any lessons learned from what you did
in Virginia?

Mr. CoONNOLLY. I think there are, Mr. Chairman, and I hinted at
it a little bit earlier with our exchange with Mr. Fox. I do think
that some kind of standard set by the EPA on low-impact develop-
ment could make a difference because you made the point that you
do not want to do an undue burden on business, but if one locality
wants to do the right thing and have certain requirements of busi-
nesses as they are doing new development or retrofitting existing
development, and the neighboring jurisdiction has none, you have
put yourself, trying to do the right thing, at a competitive dis-
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advantage. And so having a uniform standard on low-impact devel-
opment I think can make a difference.

We put up some pictures here, Mr. Chairman, of three examples
in Fairfax County we did as a government that were not terribly
expensive and they had very dramatic improvements in the treat-
ment of runoff.

This first one was a recreation center where in the drainage
area, about 23-24 percent of the drainage area we turned into a
rain garden and got very dramatic improvements in terms of the
runoff that was retained, about 47 percent.

The second picture is an example of a roof garden where we took
an impervious surface on a parking garage on a roof and basically
turned it into a rain garden that has, in one case, retained 100 per-
cent of the estimated runoff. I mean, really a dramatic improve-
ment.

And the third example was a parking lot where we replaced as-
phalt with porous pavers and we instituted a retention trench that
has also had a dramatic improvement. This is a government center
and a fire station, heavily trafficked, and we have made a big dif-
ference. We are over 40 percent now of runoff being treated and re-
tained.

So these were just three examples of LIDs. You know, we are
practicing what we are preaching, and we are finding developers
more than happy to try to replicate this with a little bit of encour-
agement.

[The referenced material follows:]
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Senator CARDIN. As far as the cost differential, have you been
able to document the extra costs?

Mr. CoNNOLLY. It is hard to get at that delta, Mr. Chairman. Ob-
viously, we have looked at, for example, in the replanning of
Tysons7, that 3-year effort, the business community sat at that
table, and to a person, the developers and the owners, including
the largest single owner of property in Tysons, unanimously en-
dorsed the LIDs that we put in the plan that would require 100
percent treatment of stormwater and would implement these kinds
of measures to try to make for a more efficient and environ-
mentally sensitive Tysons Corner. So I cannot give you a delta just
yet, but I can tell you that we are not finding a lot of resistance
from the business community.

Senator CARDIN. And in some cases, the maintenance costs are
going to be less.

Mr. CONNOLLY. Absolutely.

Senator CARDIN. We saw that in legislation that I was working
on on GSA buildings that the cost issues really were not there. I
mean, it is not extra cost. It is just paying attention to the environ-
ment and doing it the right way.

Mr. CoNNOLLY. In public buildings, Mr. Chairman, what we
found in the public sector, roughly the life of a building is some-
where around 40 to 50 years, and we find the break-even point
with these investments is around year 11. So after that, you are
actually net making money in terms of savings and maintenance
and operation.

Senator CARDIN. And Mr. Fox, looking again at your pie chart,
all three, nitrogen, phosphorus, and sediments, are very much im-
pacted by runoff. So it seems to me this is one that we could make
some significant progress.

Mr. Fox. Absolutely, and my hope is that with the emergence of
this next generation of stormwater permits for urban and suburban
areas, we will see an increasing tightening of these permit condi-
tions and higher performance of precisely these kinds of things.

Senator CARDIN. Well, let me thank our witnesses, all four of
you. This is the first of a series of opportunities we are going to
have to try to deal with the Clean Water Act, deal with the Chesa-
peake Bay Program, to try to develop the right governmental struc-
ture, and working with this administration, which we believe is
very much in step with what we are trying to accomplish in Con-
gress on the Chesapeake Bay.

There has been a lot of effort put into the bay—there is no ques-
tion about it—by the agricultural community, by local govern-
ments, by the private interest groups, by children who go out on
the weekends to clean up the bay, and it has made a difference,
as I said in my opening statements. But we are at a D in our grad-
ing system and that is not acceptable. We are in poor quality. That
is not acceptable.

So we need to look at ways to do it consistent with what Mr.
Hutchison said. We want it to be based upon good science. We
want it to be fair. We do want to create an undue burden on our
economy. We think we can achieve those goals. But I really do
think we need the help of all of you, all the stakeholders, in order
to achieve that objective. I can tell you that this committee is very
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much interested in working with each of you to develop legislation
and try to move legislation through Congress and to give the ad-
ministration the tools they need, whether they are financial or reg-
ulatory, to achieve these objectives.

The record will be open for 2 weeks for additional comments that
any of you would like to add or by members of our committee.
Again, I thank you all for your participation.

With that, the hearing will stand adjourned.

[Whereupon, at 11:43 a.m., the hearing was adjourned.]

[Additional material submitted for the record follows:]
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Blue Plains 2009
Reducing Nitrogen at the Point Source

The largest point source of nitrogen pollution in the Chesapeake Bay watershed
sits on the banks of the Potomac Riverin our nation’s capitol. Blue Plains Advanced
Wastewater Treatment Plant is the largest facility of its kind in the country, treating
wastewater from over two million customers in all of the District of Columbia, southern
Maryland and northern Virginia. In the past decade these three jurisdictions have
invested almost $700 million to upgrade the facility, with the Federal government
contributing grants of about $135 million. However, significantly greater investment is
needed to reduce the amount of nitrogen poliution discharged from the plant to'meet the
new permit limit set by EPA and to further Bay restoration goals.

Because of its sheer size and its location in the headwaters of the Bay, improving
nitrogen reduction controls at Biue Plains will be massively beneficial for Bay restoration
efforts: enhanced nutrient removal technology will prevent up to four million pounds of
nitrogen from reaching the waters of the Bay every year. Increased Federalfunding is
critical to accomplish this monumental task; especially when combined with a $2.2
billion Long Term Control Plan to fix the District’s antiquated Combined Sewer
Overflows.

This fact sheet provides background information on Blue Plains and.updated
projected costs for the District's CSO and enhariced nutrient reduction plas.

Basic Facts about Blue Plains

+ Located in the District of Columbia, Biue Plains (BP) services all. of DC, portions of
Montgomery and Prince Gearge's Counties in'MD and Fairfax-and Loudoun Counties in
VA.

s Capacity of treatment at BP is 370 million gallons/day {mgd), currently running at
330 mgd.

e DC Water and Sewer Authority (DC WASA) is under a consent decree (2005) to
implement a Long Term Control Plan (LTCP) reducing 96% of Combined Sewer
Overflow {CSO) volume by 2025 over 1996 levels; cost $2.2 billion. In a year of
average rainfall DC WASA estimates that over 2 billion gallons of combined sewers
overflow into the Anacostia and Potomac Rivers and Rock Creek.

s BP is at the limit of technology for phosphorous (P) removal, 0.10 mg/l, with a
permit limit of 0.18 mg/l.
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e EPA has set a new permit limit for nitrogen (N) at BP:
4.2 mg/i or 4.7 M lbs/yr (down from current permit goal of 7.5 mg/l or 8.5 M Ibs/yr).
To meet the new N limit, BP design criteria will be 3 mg/l, or 3.8 to 4.0 M Ibs/yr.

« Although the new permit limit and compliance schedule have been facing many legal
challenges, DC WASA still expects to be in compliance with the new N limit by July

1, 2014.

Average N discharged at Blue Plains

Year Annual Pounds | Effluent Concentration
Old permitgoal | 8.5 Mibsiyr - | 7.5 mg/l

2005 5.2 M lbsiyr 5.3 mg/l

20086 5.3 M ibs/yr 5.7 mg/l

2007 5.4 M lbs/yr 5.9 mg/l

2008 8.7 M lbsiyr 7.5 mg/l
New permit limit

2014 4.7 M lbs/yr 4.2 mgfl

Costs

» Cost allocation for CSO 20 year LTCP:

100%=DC rate payers, unless federal funds are appropriated (see Potential

Funding Sources below). The cost estimate is $2.2 billion.

o On May 1, 2009 DC WASA will begin a new sewer charge to separate out
sewer services and the cost for the LTCP. The current metered sewer charge
will be lowered and an Impervious Surface Area Charge will be added, based
on the amount of impervious surface on a parcel. The new fee is based on
an Equivalent Residential Unit (ERU) or 1,000 square feet. Residents will
initially be charged about $1.24 a month. Non-residential customers will be
assessed on the total amount of impervious surface area on each lof, which

will be converted into ERUs.

e Total Nitrogen Removal/Wet Weather Plan, (TNAWWP) $1.063 billion includes:
Tunnel from Poplar Point to BP to store 31 M gals of stormwater; $260 M.
2. Enhanced Nutrient Removal facility; $576 M
3. Enhanced Clarification Facility for excess flow treatment; $227 M

o Estimated cost allocation for TN/WWP:
$1.063 billion (note; at least 3% per year inflation will apply to this amount)
Current capital cost allocations for BP's per Inter-Municipal Agreement based on

flow allocation:
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TNMWWP Estimated Cost Allocation

Jurisdiction Flow Amount of Cost
Allocation | Total Flow | Aliocation

District of Columbia 153 mgd 41% $436 M
WSSC* 170 mgd 46% $489 M
Fairfax Co, 31:mgd 8% $85 M
Loudoun Co. & Dulles 17 mgd 5% $53 M
Airport, NPS, US Navy
total 371 mgd 100% $1,063 M

*Washington Suburban Sanitary Commission (MD counties)

o Projected TNWWP Spending Plan
How much money is needed each year?

In miliions of dollars

[FY07 [ FY08 [ FY09 [FY10 [ FY11[FY12 [FY13[FY14 [ FY15 [FY16 | FY17 [FY18 | | Total

|

$10| $42| $43| $62 | $92| $221| $234 | $105| $76| $89| $62 | $27 | | $1,063 |

Potential Funding Sources

MD share:

o Bay Restoration Fund grants

o MD Water Quality Revolving Loan Fund low interest loans
o Rate payers

VA share:

o Water Quality Improvement Fund grants

o VA Clean Water Revolving Loan Fund low interest loans
o Rate payers.

DC share:
o Rate payers

Federal share:

o Direct construction grants through the CWSRF. DC cannot establish
their cwn SRF program, so WASA receives funding directly from EPA.
Recent history of CWSRF funding (in millions of dollars): k

| 2003 | 2004 [ 2005 | 2006 | 2007 | 2008 | 2009 | 09 Stimuls Pkg |
965 (565 | 952 | $4.2 | $5.2 | $3.2 | $1.3 | 819
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o Recent line-item appropriations in EPA’s appropriation bifl to WASA for

CS0 work (requiring a 45% local T TT
match): [ 2002 | 2003 |

$1.7M | $700,000 |

o Fundihg to WASA through DC Appropriations, specifically for the CSO
LTCP (requiring 100% local match) in millions of doilars:

1’2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2008 |
[$50 930 |48 |$7 |87 |s8_ 1816 |

o 2007 Water Resources Development Act:
This Act authorized $30 M for nutrient removal, and $35 M for CSC LTCP,
but no appropriations have been made.

April 24, 2009
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Chesapeake Bay Commission
Palicy for the Bay

CHESAPEAKE BAY COMMISSION
ANN SWANSON, EXECUTIVE DIRECTOR
TESTIMONY
Chesapeake Bay Restoration: Status Report
Senate Environment and Public Works

Field Hearing

Host: Senator Benjamin Cardin
April 20,2009

Thank you Senator Cardin for offering me the opportunity to provide suggestions for how best
you and the U.S. Congress can help to accelerate the Chesapeake Bay restoration. My nariie is
Ann Pesiri Swanson. I am here representing the Chesapeake Bay Commission. As its Executive
Director for the past 21 years, I would like to express the members’ deep appreciation for your
continued leadership on so many issues critical to the Bay’s restoration ~ from the Farm Bill, to
Bay Appropriations, to the Chesapeake Bay Gateways Program. We are delighted to fearn that
you were appointed Chairman of the Water and Wildlife: Subcommittee of the Senate
Environment and Public Works Committee: As you know, this subcominittee has jurisdiction
over many programs and agencies vital to our efforts to restore the Bay.

Over two decades ago, the states surrounding the Chesapeake Bay joined with the Federal
government to acknowledge our stake in the resources of the Bay and to accept our share of
responsibility for its condition. Yet, despite ambitious programs to protect our shared resource
and restore it to a more productive state, there is much more to be done. There is a real need to
do more of what we already know to do, to innovate in new directions and to do both at an )
accelerated rate. This, quite candidly, is unlikely to happen without continued Congressional
leadership and greater Presidential engageément. ‘

Because financial resources remain finite, now more than ever it is critically important to focus
our efforts on the most cost-effective activities in specific, targeted areas of the watershed. To
that end, the Chesapeake Bay Commission recommends action that will have the greatest effect
on improving water quality within our rivers and the Bay, including a range of issues that will
strengthen existing law to increase accountability at the regional, state, and local level, utilize
pertinent Federal legislation to achievé critical stormwater control measures, engage the powers
of the Executive branch to recognize the Chesapeake as a National Treasure, significantly addross
the watershed’s single largest point source of nitrogen poliution, and enhance budget measures
that will provide the most cost-effective use of limited funds.

You have asked me to provide an update on the Bay's health and to recommend near-term
priorities that can help to accelerate the Bay’s restoration while working with the Obama
Administration. Dr. Donald Boesch, as the senior scientist among us, will surely focus on the
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state of the Chesapeake. Thus, suffice it to say that the Chesapeake Bay and its tributaries are
unhealthy, primarily because of pollution from excess nitrogen, phosphorus and sediment
entering our waterways. The main sources of this pollution include agriculture, urban and
suburban runoff, wastewater and air. It is these sources that also offer our best near-term
solutions.

It is well worth repeating that without enhanced state and federal support, in both dollars and
policy, we do not believe that the Bay’s health can be restored. Federal policy and funding has
served a catalytic role for action in the region. We continue to need Federal support to help us to
better target what funding is available and to apply policy guidance and accountability in ways
that the states are unable.

Farm Bill Funding

The Farm Bill provides an outstanding example of the Federal government’s assistance in
leading by example. You recently more than tripled agricultural support via the 2008 Farm Bill.
Agriculture presents one of the two most cost-effective opportunities in the Bay region to reduce
nutrient and sediment loads. The U.S. Congress has invested wisely and even provided us with a
special Chesapeake provision designed to target investinents by both practice and geography.
The onus is now on the region to deliver the anticipated water quality gains. We ask that the
Congress stand vigilantly by these funds, particularly the Chesapeake Watershed Program dollars,
to ensure that the programs are implemented as intended.

Wastewater Treatment Plants

The other most cost-effective opportunity involves wastewater treatment plants. Via the
Clean Water Act, the Clean Water State Revolving Fund (CWSRF) is a critical source of funding
for upgrades to wastewater treatment plants to meet water quality goals. In addition, CWSRF
dollars are exceeded by the states and rate payers, significantly leveraging the federal investment.
While this program has allowed the region to have some of the most advanced wastewater
treatment plants in the nation, many of our plants are still in need of upgrades

Federal funding had been declining since the late 1990°s. More than $4 Billion in CWSRF dollars
included in the American Recovery and Reinvestment Act has put the nation, and our region,
back on track, but, these huge increases are only temporary. It is important to note that the SRF
can also be used to address agricultural pollution, stormwater runoff, combined sewer overflows
and other impairments. President Obama has included in his FY2010 budget $2.4 biltion
nationwide for clean water SRF and $1.5 billion for drinking water SRF. This proposal would
reverse almost a decade of decline in Federal funding and should be supported. Furthermore,
when the Clean Water Act is reauthorized, the CWSRF should be made to better address nonpoint
sources of water poliution. These funds, like the Recovery and Reinvestment dollars, should be
provided in the form of both loans and grants.

There is another wastewater issue that deserves significant Federal attention: ~ Blue Plains
Wastewater Treatment Plant. Blue Plains treats the wastewater from the entire District of
Columbia and portions of southern Maryland and northern Virginia. It is, for all intent and
purpose, the nation’s sewage treatment plant. When upgraded, this regional wastewater treatment
plant will signiticantly reduce the amount of nitrogen released into the headwaters of the
Chesapeake by 4 million pounds per year, representing rfe largest single pollution control action
in the watershed. The Recovery and Reinvestment package and WRDA have recently supported
this effort, but only in small ways. Blue Plains is currently under court order to correct its CSO
and the long-term control plan places an enormous burden on the District’s rate payers. While
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construction is underway, there is enormous opportunity to simultaneously retrofit the plant to
state-of-the-art nitrogen removal, taking the nitrogen-discharge down to 3-4 mg/l. The cost;
nearly $1 billion for Enhanced Nitrogen Removal and another $2 biltion to correct the capital’s
CSO. However, spread out over years, Blue Plains presents one of the most cost-effective and
sure-fire opportunities to control pollution in the watershed. We ask the Congress to make Blue
Plains its highest Wastewater Treatment Plant priority to transform the nation’s WWTP into a
modet for the world.

Reauthorization of Section 117 of the Clean Water Act

A reauthorized Clean Water Act must do more to address the most prominent causes of
water degradation within the Bay watershed. “More™ comes in the form of boh dollarsand*
policies. With a clean water restoration price tag of over $20 billion dollars, the Federal EPA
share is disproportionately small: $40 million authorized yet never fully appropriated. - We ask
that you cossider full funding of the Program' in FY2010 and ificreasing its authorization when
Section 117 is reauthorized. Of course, both of these should come with strong accountability
measures as you have triggered in the recent past.

In addition to financial support, we urge the Chesapeake Bay area Congressional Delegation to
strengthen language within the Clean Water Act to better ensute a Bay-wide Total Maximum
Daily Load (TMDL) is effective and enforceable, and i§ sufficiently developed and fully
implemented to achieve the necessary nutrient and sediment reductions. This could be done via
Section 117, making the Bay restorationa model for the nation, or through a change at the
national level.

Currently, the Clean Water Act applies to all point-sources of pollution including wastewater:
treatment plants and industrial discharges, municipal stormwater (limited to larger and mid-sized
cities) and the Concentrated Animal Feeding Operations (including only the largest animal
operations in the watershed. However, there-are many sources of pollution that fall cutside the
scope of the Clean Water Act. To protect a'system like the Chesapeake, where the majority 6f the
nitrogen pollution comes from nonpoint sources; we must be sure that all sources are controlled in
meaningful and highly accountable way.” The Clean Air Act offers some useful models.

At a September 2008 meeting of the Chesapeake Bay Commission, a number of state
representatives called upon EPA for further guidance and oversight. Congress has the opportunity
to ensure that load allocations from nonpoint sources and wasteload allocations from point
sources are met within the Chesapeake Bay watershed. A reauthorized Section 117 should
include clear and instructive provisions that include:

1. Any Chesapeake Bay watershed-wide TMDL must include both “how” to achieve
implementation and also “when” it will oceur;

2. A Bay TMDL must require contingencies or communicate consequences for
unattained load allocation goals;

3. Assurances and verification that practices and loads are being met, particularly with
nonpoint source control plans, must play a critical role;

4. Both wasteload allocations from point sources as well as load allocations from
nonpoint sources needed to remove the Chesapeake Bay from EPA’s “impaired
waters™ list must be quantifiable and consistently, amply, and comprehensively
measured; and

5. The Clean Water Act could facilitate the use of watershed permitting where
appropriate to increase local flexibility along with accountability.
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Two examples of past TMDLs that we suggest may be helpful guides for developing a sound and
enforceable TMDL for the Bay watershed are (1) Long Island Sound Nutrients TMDL (decision
rationale published April, 2001) and the Northeast Regional Mercury TMDL (decision rationale
expected December, 2008).

The Long Island Sound Nutrients TMDL offers a good example that can be expanded and
improved upon for integrating a schedule with metrics into a TMDL. And the Northeast Regional
Mercury TMDL offers a good example for a multi-jurisdictional plan that can involve all
stakeholders at all levels of government in achieving load allocations outlined in a TMDL.

Reauthorization of the Surface Transportation Act

Transportation-related land uses have the second highest level of poliutant
concentrations, with piped industrial sources being the highest. Indeed, runoff from highways
and related facilities constitutes a major part of the national water pollution problem. Most
Federal Aid Highways were built prior fo this understanding, and therefore lack any stormwater
controls. But best management practices to mitigate such impacts are now known and wel
understood. While states are required to meet EPA stormwater regulations in constructing new
highways, no such requirements exist fo mitigate pollution from existing highways and associated
paved surfaces. States are allowed to use Federal Aid Highway funds for this purpose, but few
states do because of competition with other state priorities.

In the Chesapeake Bay watershed, highways account for 22 percent of urban nitrogen and 32
percent of urban phosphorus; 36 miltion pounds of nitrogen annually fall on Maryland alone from
mobile and highway loads combined. One third of that, 12 million pounds, comes from mobile
sources; By comparison, wastewater treatment plants contribute 17 million pounds of nitrogen a
year.

A study in Wisconsin showed that roadways produced some of the highest concentrations of
phosphorus, suspended solids, bacteria and heavy metals. And a North Carolina Department of
Transportation study showed that atmospheric sources related to automobiles accounted for up to
90 percent of nitrogen found in runoff from urban highways. Of the 42,256 impaired waters on
the national 303(d) list, 28,000 of the impairments are directly related to highway runoff.
Unfortunately, over 28 percent of the impairments (12,001 water body segments) are located
within the Chesapeake Bay watershed jurisdictions. (DE 101; DC 27; MD 501; NY 610; PA
6,957, VA 2,534, WV 1,271).

Improved stormwater management is a national challenge presenting a vexing problem in the
Chesapeake. And there are many opportunities throughout SAFETEA-LU to target correcting
the negative impacts from our existing Federally-funded roadways. Therefore, we ask Congress
to establish new programs to mitigate the impacts of stormwater runoff from highways and
related impervious surfaces in the reauthorization of the SAFETEA-LU.

Presidential Executive Order

The powers of an engaged and proactive Executive Branch at the Federal level could
provide much needed added value to the Bay restoration effort. Therefore, we ask Congress to
join us in calling for the President to issue an Executive Order recognizing the Chesapeake Bay as
a National Treasure and elevating regional restoration efforts as a top environmental priority for
the nation. We have joined Governors Kaine and O’Malley along with the other watershed state
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leaders in requesting an Executive Order and ask for our support in finally bringing the
Presidential attention to the Bay that it unquestionably deserves.

Without an engaged and educated public; I do not believe that the Bay can be fully restored. A
survey was released recently reporting that 86 percent of those surveyed said the restoration of
the Chesapeake Bay was “extremely important.” However, in that same survey 75 percent
reported that they “did not tive in the watershed.” Sadly, the survey was conducted within the
watershed. This speaks to is the critical need for Federal programs such as No Child Left Inside
and the National Park Service’s Gateways and Captain John Smith Water Trail to raise awareness
and constantly improve residents’ understanding of their own watershed and what they ean do to
protect it. There are 17 million now residing in the watershed. To have 12 million not even
aware of their place in the basin is a travesty that must be corrected.

OQutlined above are some of the Chesapeake Bay Commission’s highest priotities for the 111"
Congress. However, I would be remiss if [ did not recognize that the Bay restoration effort is and
will always be defined by the sum of its parts — the many Federal agencies, the states, the focal
governments, NGO’s and private sector. For this reason, the Commission has prepared a more
comprehensive three year Congressional Agenda for 2008-2010 which describes the many
constructive Federal actions that can be taken to authorize and reauthorize Federal programs to do
much more. We ask that you give this-Agenda your full consideration. We are also happy to
work with staff on specific appropriations suggestions for FY 2010 and beyond.

Thank you for this opportunity to share our support with you today. My closing words should
surely be, “Thank you, Senator Cardin.”
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esapeake Bay Program, 10 advise the members of the general assemblies of Maryland, Virginia and Pennsylvania on matters of
ywide concern. The catalyst for our creation was the Environmental Protection Agency’s (EPA) landimark seven-year study {1976-
§3) on the dectine of the Chesapeake Bay. Congressional concern prompted our beginnings and has since contributed handsomety
DU SUCCESS.

The Commission is a pariner in the Chesapeake Bay Program - one of six signatories to the agreements that make up its
dership. What makes the Commission unique is the simple fact that it is nor an Executive Branch agency (like the other five
rtnersy and it is not of a single state. Instead, 21 members from three states, 15 of whom are legislators, provide a regional voice
thin the Progran,
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