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USA PATRIOT ACT: DISPELLING THE MYTHS

WEDNESDAY, MAY 11, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:05 a.m., in room
2141, Rayburn Office Building, the Honorable F. James Sensen-
brenner, Jr. (Chairman of the Subcommittee) presiding.

Present: Representatives Sensenbrenner, Gohmert, Goodlatte,
Lungren, Chaffetz, Marino, Gowdy, Adams, Quayle, Conyers, Scott,
Johnson, Chu, Jackson Lee, and Quigley

Staff present: (Majority) Caroline Lynch, Subcommittee Chief
Counsel; Lindsay Hamilton, Clerk; (Minority) Bobby Vassar, Sub-
committee  Chief Counsel; Sam  Sokol, Counsel; Joe
Graupensberger, Counsel; and Veronica Eligan, Professional Staff
Member.

Mr. SENSENBRENNER. The Subcommittee will come to order, and
the Chair recognizes himself for 5 minutes.

Today’s hearing is the third the Subcommittee has held in the
last 2 months on the USA PATRIOT Act. The first two hearings
examined what the expiring provisions and the permanent provi-
sions of the Act authorized the government to do and why they are
critical to our national security.

Today’s hearing will examine what the government is not author-
ized to do under these provisions, dispelling the myths and misin-
formation that has swirled around this law for 10 years.

Let’s begin with the “Lone-Wolf” provision. First proposed by
Senator Schumer and Kyle in 2002, the provision was added to the
FISA definition of agent of a foreign power in the Intelligence Re-
form and Terrorism Prevention Act of 2004.

Let’s be clear. “Lone-Wolf” is simply a definition intended to close
a gap in our intelligent laws that allows rogue terrorists to slip
through the cracks. It is not a free-standing provision. It does not
create a set of surveillance tools different from FISA. It does not
allow the government to engage in warrantless surveillance or
gather any intelligence without the approval of a FISA court. Only
those tools currently laid out in FISA—business records, roving
wire taps, and the like—can be used to target a “Lone-Wolf”. And
the “Lone-Wolf” definition can only be applied to non-U.S. persons,
meaning it cannot be applied to citizens or permanent resident
aliens.
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Similar to the “Lone-Wolf” provision, the roving wire tape au-
thority is not a free-standing provision. It does not authorize
warrantless surveillance, nor can roving authority be used to target
an entire neighborhood or city block of people. Since 1978, FISA
has authorized court-approved surveillance for intelligence gath-
ering purposes.

But gone are the days of landlines and rotary phones. Today’s
terrorists and spies use disposable cell phones and free e-mail ac-
counts to hide their tracks and to thwart detection. So, in 2001,
Congress amended FISA to allow the FISA court to approve roving
authority in certain circumstances similar to criminal roving au-
thority that has been in place since 1986.

In order to use a roving wiretap, intelligence agents must first
establish, and a FISA court must approve, all of the criteria for a
traditional wiretap. These include probable cause that the target of
the surveillance is a foreign power or an agent of a foreign power,
and probable cause that the devices being used are about to be
used by a foreign power or an agent of foreign power. Then the
agents must make an additional showing, which the FISA court
must also approve, that the actions of the target may have the ef-
fect of thwarting their identification. With this authority, agents
can monitor modern day terrorists and spies. Without it, agents
would have to obtain a new surveillance order from the FISA court
every time a target switches cell phones or e-mail accounts and
risk losing track of him.

Despite claims to the contrary, roving authority does not create
a John Doe warrant. We know that drug dealers and gang mem-
bers often use nicknames or aliases. It should come as no surprise
that terrorists and spies do as well. It should not surprise anyone
that it may be difficult or impossible to provide the true identity
of those who engage in clandestine underground activities in cir-
cumstances in which the identity of a target is unknown and the
government may provide a description of the specific target. But it
must provide it description specific enough to establish probable
cause that the target of the surveillance is a foreign power or an
agent of a foreign power.

That leaves us with the business records provision. To begin
with, business records orders are not—and I repeat—are not na-
tional security letters. PATRIOT Act critics often join the two to-
gether in an effort to transfer NSL concerns to business records.
National security records are administrative subpoenas; business
records are FISA court orders. These orders cannot be used to
search a person’s home or obtain their personal records. They can
only be used to obtain third party records, such as hotel or car
rental records.

Perhaps the biggest myth that we just dispel here today is with
the death of Osama bin Laden, we no longer need the PATRIOT
Act. Nothing could be further from the truth. Just last week, Al-
Qaeda released a statement saying it will continue to plan and plot
“without any fatigue, boredom, despair, surrender, or indifference.”
It is clear that Al-Qaeda has not backed down, and neither should
we as the United States of America. That’s why last week I intro-
duced legislation to permanently reauthorize the “Lone-Wolf” defi-
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nition and extend for 6 years the sunsets for roving and business
records authority.

It is now my pleasure to recognize for his opening statement the
Ranking Member of the Subcommittee, the distinguished gen-
tleman from Virginia, Bobby Scott?

Mr. Scort. Thank you, Mr. Chairman.

Today’s Subcommittee meets again to discuss the provisions of
the USA PATRIOT Act, and I believe it is appropriate that we
thoroughly examine these controversial provisions. And I thank
you for holding a series of hearings that you have been holding so
that we can fully understand exactly what these provisions are.

Each time we allow law enforcement greater power to access pri-
vate communications or look at records regarding private activities,
we give up something important. Piece by piece we may not notice
it,?but we may wake up one day and ask, where did our freedoms
go?
There is no doubt that we entrust our law enforcement officers
at all levels with awesome responsibility to protect us from harm.
We respect them and thank them for that, and we work on a bipar-
tisan basis to give them the resources and authorities they need.
However in protecting us, we must also protect our freedoms and
civil liberties, the basic principles of our Bill of Rights underlying
what it means to live in a free country, and to define that relation-
ship between citizens and government.

And when we talk about government, it is not government in the
abstract. In Northern Virginia, we are talking about people who
may be our neighborhoods, lots of other people who may be in-
volved in these activities. So, when we say government, we may be
talking about dozens of people, or hundreds of people, who may
have access to our private conversations.

For years we’ve discussed roving wire taps, the “Lone-Wolf” pro-
vision, and the relaxed standards for access to business records.
These provisions have expanded the government’s power to listen
to personal conversations, read confidential records, and track pri-
vate movements. We may establish procedures on how these au-
thorities may be executed and require a secret court to authorize
some of these actions, but those subject to the surveillance or those
whose records have been examined may never get a chance to know
just how much the government, their neighbors, and friends, or
other people who may be government employees have intruded into
their lives. It is difficult for us to conduct meaningful oversight
over provisions which are implemented in such secret conditions.

So, I welcome our witnesses, including one of our former col-
leagues, a Member of the Subcommittee, the gentleman from Geor-
gia, Mr. Barr, and the other witnesses. I look forward to their testi-
mony.

Mr. SENSENBRENNER. I thank the gentleman from Virginia.

I now recognize the junior Chairman emeritus of the Committee,
the distinguished gentleman from Michigan, Mr. Conyers?

Mr. CoNYERS. Thank you, Chairman Sensenbrenner. It is a
pleasure to be here today and to join Bobby Scott in welcoming Bob
Barr, our former colleague from Georgia, for many years here to
the Committee room. He also served on the Judiciary Committee,
and we know we are all pleased to see him again.
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Now, instead of this hearing, which is another oversight hearing,
I begin by making the point that we have not had a legislative bill
on the PATRIOT Act before the Committee for hearing. We have
had a number of oversight hearings, and what we want to do is try
to get ready with 16 days left to determine what we are going to
do on this bill.

Now, we have been having a hearing on “The USA PATRIOT
Act: Dispelling the Myths.” Well, that is great, but I think that it
shortchanges the real problems with a bill that we have so little
time to work on. We ought to be, in my judgment, be working on
what compromises we have to make to the PATRIOT Act to get it
through the Committee and the House and the conference that is
sure to follow. And it is in that spirit that I make this opening
statement.

We have got some work to do here. Now, there are a lot of people
that are troubled about these expiring provisions. So, to introduce
a bill that makes some of them permanent is exactly the wrong
way to go. Now, this is the Committee that unanimously passed
the first PATRIOT Act because we worked it out on both sides. And
I do not think we are following that procedure again the way that
we are going now.

And so, I have introduced a compromise measure—H.R. 18-5—
that is intended to cover this. And that compromise is a bill to ex-
tend the sunset of certain provisions of the USA PATRIOT Act, and
that is what I would like all of my colleagues, especially the Chair-
man of our Judiciary Committee and the Members of this Sub-
committee, to examine critically so that we can work out some posi-
tion that we can reach some accord on.

So, what we are dealing with now is legislation that makes
“Lone-Wolf” authority permanent. Well, no hearings, but let us just
make it permanent because it is not that bad, all you critics of the
PATRIOT Act. If you understood it and listened and read it, you
would not feel so bad about it.

It extends the business records and roving wiretaps for 6 years.
The majority’s bill would make no further improvements to the PA-
TRIOT Act period. It includes no new protections for privacy. It re-
quires no reporting to Congress to the inspector general audits or
to any other oversight. And so, I do not feel very supportive of that
kind of approach.

And so, thank goodness we will be hearing from some of our wit-
nesses today about the serious issues raised by the 21st century
government surveillance plan.

Mr. SENSENBRENNER. Will the gentleman yield?

Mr. CoONYERS. Of course I will yield.

Mr. SENSENBRENNER. First of all, I ask that the gentleman be
given two additional minutes.

Mr. CoNYERS. Thank you.

Mr. SENSENBRENNER. I look back at what happened in 2009, and
there was only one oversight hearing that was conducted then. And
there was a bill that was introduced, and following that there was
a classified hearing that was closed to the public, and the Com-
mittee marked it up and sent the bill, you know, off to the floor.
I have had a very open process, both when I was the full Com-
mittee Chairman in 2001 and 2005, and I believe this year as well
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You know, we have heard testimony on the three expiring provi-
sions and what they do, and this was a request for a third open
hearing on what the PATRIOT Act does not do. So, I think we cer-
tainly have been able to hear all viewpoints on this. And, you
know, I will continue to hear all viewpoints on this, but the time
for a decision is at hand.

And if the gentleman wants to respond to that, I will be happy,
and then we can go on to the witnesses’ testimony.

Mr. CoNYERS. Well, thank you, Mr. Chairman. What I would like
to do is finish my opening statement, and I do not choose to re-
spond to it.

So, what I hope—and I am sorry I did not see my Subcommittee
Chairman or my Judiciary Committee Chairman—on the floor yes-
terday. I was not able to get there because I wanted to alert you
to what this discussion was going to be like from my chair today.

So, it is unfortunate, from my point of view, that we have not
had more negotiations or discussions that may more quickly lead
to a bipartisan compromise. Many Members on both sides of the
aisle have serious concerns about the PATRIOT Act, including
these three provisions that are about to expire.

While some Members will judge that they cannot support any re-
authorization, others may be open to compromise. Indeed, two in-
form these negotiations, I have introduced, by the bipartisan com-
promise measure that has been reported out by the Senate Judici-
ary Committee, and which has the full support of the intelligence
community.

Now, at an earlier hearing of this Subcommittee, the Assistant
Attorney for National Security and the General Counsel for the Di-
rector of National Intelligence, both stated their support for this
compromise. Both. General Counsel Bob Lipp said that this was
the kind of measure that, “...would provide enhanced protection for
civil liberties without affecting operational utility.”

Can I have some additional time, Mr. Chairman? I yielded to
you.

Mr. SENSENBRENNER. But I did not use the whole 2 minutes.
How much additional time does the

Mr. CONYERS. Well, if you do not want to grant it

Mr. SENSENBRENNER. How much do you want?

Mr. CONYERS. I want to finish my opening statement.

Mr. SENSENBRENNER. I ask unanimous consent the gentleman be
given two additional minutes.

Mr. CoNYERS. Well, thank you for your generosity.

What we are doing is trying to make meaningful improvements
in important legislation, and what I am proposing in the bill,
Chairman Sensenbrenner, is to remove the over broad “presump-
tion of relevance” in Section 215 cases. Instead, require a detailed
written statement of the facts and circumstances supporting the re-
quest for a Section 215 order in every case.

We also have a provision to offer greater protection to library and
book seller records. In addition, we tighten up the use of NSLs and
reform the gag orders that were struck down as unconstitutional
by the 2nd Circuit Court of Appeals. And finally, it puts in new re-
porting and audit requirements.
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For many, or for some, this bill will not go far enough, but for
others it may go too far. For me, the bill represents a reasonable
compromise. And with the short time that we all know that we
have, and with the need to find a measure that can win the sup-
port of the other body and the Administration, I think this bipar-
tisan compromise measure is the proper vehicle for moving this
issue forward.

In any event, I appreciate that we are not here today for a legis-
lative hearing. Instead, we are holding another general oversight
hearing, this one called “Dispelling the Myths” about the PATRIOT
Act. This title, of course, raises a question. If the majority has al-
ready concluded the concerns about the PATRIOT Act are myths,
then why is the hearing necessary? It seems like they have already
made up their mind.

And I will submit the rest of my statement, and thank you,
Chairman Sensenbrenner.

[The prepared statement of Mr. Conyers follows:]



Statement of the Honorable John Conyers, Jr,
at a hearing on

“The USA PATRIOT Act: Dispelling the Myths”

before the
House of Representatives Committee on the Judiciary
Subcommittee on Crime, Terrorism, and Homeland Security

Room 2141 Rayburn House Office Building
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In sixteen days, three provisions of the Foreign Intelligence Surveillance Act
expire. Under the majority leader’s current schedule, the House will be open for
legislative business on only six of those days.

The majority has now introduced legislation that would make the Lone Wolf
authority permanent, and that extends the business records and roving wiretaps for
six years. The majority’s bill would make no further improvements to the Patriot
Act. Itincludes no new protections for privacy. It requires no reporting to
Congress, Inspector General audits, or any other oversight. 1 do not support that
approach.

We will hear from our witnesses today about the serious issues raised by
21st century government surveillance. Conservative civil libertarians like Bruce
Fein and Bob Barr will remind us of the vision of our founders — a free and brave
nation that elevates the individual over government.

So I hope that when we consider Chairman Sensenbrenner’s bill at markup
tomorrow, there will be bipartisan openness to improvements and changes.

Indeed, it is unfortunate in my opinion that we have not had more
negotiations or discussions that might have led to a bipartisan compromise. Many
members on both sides of the aisle have serious concerns about the Patriot Act,
including these three provisions that are set to expire. While some members will
judge that they cannot support any re-authorization, others may be open to
compromise.



Indeed, to inform these negotiations I have introduced the bipartisan
compromise measure that has been reported out by the Senate Judiciary
Committee, and which has the full support of the intelligence community.

At an earlier hearing of this Subcommittee, the Assistant Attorney General
for National Security and the General Counsel for the Director of National
Intelligence both stated their support for this compromise.

ODNI General Counsel Bob Litt said this was the kind of measure that
“would provide enhanced protection for civil liberties without affecting operational
utility.”

The bill is not perfect, but it makes meaningful improvements to the law.
For example:

e [t removes the overbroad “presumption of relevance” in Section 215
cases. Instead, it requires a detailed written statement of the facts and
circumstances supporting the request for a Section 215 order in every
case.

o It offers greater protection to library and bookseller records.

e It tightens up the use of NSLs, and reforms the NSL gag orders that
were struck down as unconstitutional by the Second Circuit Court of
Appeals

e It puts in new reporting and audit requirements.

For many this bill will not go far enough; for others it may go too far. For
me, the bill represents a reasonable compromise. With the short time we have —
and with the need to find a measure that can win the support of the Senate and the
Administration -- I think this bipartisan compromise measure is the proper vehicle
for moving this issue forward.

In any event, [ appreciate that we are not here today for a legislative hearing,
Instead we are holding another general oversight hearing, this one titled
“Dispelling the Myths™ about the PATRIOT Act. This title of course raises a
question — if the majority has already concluded that concerns about the PATRIOT
Act are — quote -- “myths,” then why is the hearing necessary? It seems like they
have already made up their mind.

In any event, I for one do not think that concerns about the PATRIOT Act
are fanciful. For one thing, these powers are used in secret and the people whose
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phones are tapped or records are seized often never find out. And if they do find
out they are often barred by court order from telling anyone. So I question whether
it will ever be possible to fully document the impact of these powers on our
privacy and civil liberties.

Furthermore, what does it mean to say that these powers have not been
abused? The 215 power, for example, is so broad that the issue is not whether it
has been misused - the question is whether the permitted uses of it are too broad.
The critical question is not whether the rules are being broken, but whether we
have the right rules in the first place. As a witness at one of our earlier hearings
put 1t:

“It would be more worrying, after all, if standards were lowered and
safeguards weakened so far that nothing counted as a "misuse." The
real danger is that the formally lawful collection of records is giving
rise to a set of ever-growing databases-the FBI's comprising billions
of records at last count-overflowing with potentially sensitive
information about innocent Americans and their constitutionally
protected activities.”

Now, I expect we will hear today many reasons why these powers are useful
to the governiment.

And no doubt they are. But that is not the question. The Judiciary
Committee does not exist to simply rubber stamp the executive’s demands for
more and more power.

Of course more and more government surveillance can be helpful in fighting
terrorism. But as a nation we have chosen a different course. We value freedom
and privacy, as well as our physical safety.

So the question is not whether these authorities are helpful. The question is
whether they are worth it. Is a nation that gives its government this type of power
truly free? That is the question I hope our witnesses will address today.

And with that I thank the Chairman and yield back.

Mr. SENSENBRENNER. Without objection, other Members’ opening
statements will be made a part of the record.

And without objection, the Chair will be authorized to declare re-
cesses during votes on the House floor.
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It is now my pleasure to introduce today’s witnesses.

Patrick Rowan is a partner in McGuire Woods in Washington,
D.C., where he practices in the Government, Regulatory, and
Criminal Investigations group. Before joining McGuire Woods, he
spent 18 years in the Department of Justice serving as an assistant
U.S. attorney in Washington, then as acting deputy general counsel
for the FBI’s national security law branch. And in 2004, he became
senior counsel to the assistant attorney general in charge of the
criminal division, where he assisted in the management of all
counterterrorism investigations.

Excuse me. In 2006, DodJ established the national security divi-
sion, which consolidated its law enforcement and intelligence ac-
tivities on counterterrorism and counterintelligence matters. Mr.
Rowan served first as the division’s principal deputy assistant at-
torney general, and then as its assistant attorney general.

He received his law degree from the University of Virginia in
1989 and his undergraduate degree from Dartmouth College in
1986.

The Honorable Bob Barr represented the 7th District of Georgia
in the U.S. House of Representatives from 1995 to 2003, and was
the 2008 Libertarian Party nominee for President of the United
States.

He practices law in Atlanta, Georgia, and he is of counsel with
the Law Offices of Edwin Marger. He runs a consulting firm, Lib-
erty Strategies, Inc., which is also headquartered in Atlanta, and
is a registered mediator and arbitrator.

Mr. Barr was appointed by President Reagan as the United
States attorney for the Northern District of Georgia in 1986, and
served as president of the Southeastern Legal Foundation from
1990 to 1991. He was an official with the CIA from 1971 to ’78, and
additionally, he served as an official member of the U.S. delegation
at several major United Nations conferences.

He received his law degree from Georgetown University, his mas-
ter’s degree from the George Washington University, and his bach-
elor’s degree from the University of Southern California.

Mr. Bruce Fein is a constitutional lawyer, scholar, and writer. He
has served as a visiting scholar for constitutional studies at the
Heritage Foundation and adjunct scholar at the American Enter-
prise Institution, a guest lecturer at the Brooking Institution, and
an adjunct professor at the George Washington University in
Washington.

He was appointed as research director for the House Republicans
on the Joint Congressional Committee on Covert Arms Sales to
Iran from 1986 to 1987, and was general counsel of the Federal
Communications Commission from 1983 to 1984. From 1981 to
1982, he served as the associate deputy attorney general in the De-
partment of Justice and supervised the Department’s litigation and
vetting of candidates for the Federal judiciary. From 1975 to ’76,
he served as the assistant director in the Office of Legal Policy at
DodJ, where his primary duties concerned legislative initiatives,
aimed at upgrading the administration of Federal justice. Prior to
his work in the Office of Legal Policy, he served as special assistant
to the assistant attorney general for the Office of Legal Counsel
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from 1973 to 1975, then he graduated with honors from Harvard
Law School in 1972.

Sergeant Edward D. Mullins has been a member of the New
York City Police Department since January 1982. On July 1, 2002,
he was elected president of the Sergeant’s Benevolent Association
of New York City, one of the largest police unions in the Nation
with more than 11,000 members.

Early in his career, he was assigned to the 13th Precinct on
Manhattan’s East Side. After nearly 10 years, he was promoted to
detective and assigned to the 10th precinct in Manhattan’s Chelsea
area. Promoted to sergeant in 1993, he was assigned to the 19th
precinct on Manhattan’s Upper East Side, and subsequently trans-
ferred to the detective bureau in Brooklyn South, where he served
as the violent crime supervisor in the 67th Precinct Detective
Squad, Special Victim’s Squad, and the King’s County District At-
torney’s Office.

He has a bachelor’s degree from Concordia College and a mas-
ter’s degree in organizational leadership from Mercy College.

Each witness will be recognized for 5 minutes to summarize their
written statement.

And the Chair now recognizes Mr. Rowan for 5 minutes.

Could you turn the PA on and bring the mic a little bit closer
to you, and we will reset the clock?

TESTIMONY OF J. PATRICK ROWAN, PARTNER,
McGUIRE WOODS LLP

Mr. RowaN. Thank you. Chairman Sensenbrenner, Ranking
Member Scott, and Members of the Subcommittee, thank you for
inviting me to testify today.

My name is Patrick Rowan, and I am currently a partner in the
law firm of McGuire Woods, but prior to joining the firm in 2009
I worked at the Department of Justice for 18 years, including at
the FBI’s office of General Counsel, the Criminal Division, and the
National Security Division.

During this period I had the opportunity to work with FBI
agents and Dod lawyers who dedicated their days and nights to
countering the national security threats that face our country. In
this work, the investigative tools drawn from the PATRIOT Act
were regularly deployed in the service of our national security.

Even though the provisions of the PATRIOT Act have been re-
peatedly and successfully used in national security investigations
over the last nine and a half years, the Act remains somewhat con-
troversial. While there is great value in the ongoing national dia-
logue about the balance between national security and liberty, I be-
lieve that at least some of the continuing concern about the PA-
TRIOT Act stems from misconceptions that have grown up around
the Act. Accordingly, I appreciate the opportunity to appear before
this Committee to address some of those misconceptions.

I want to talk specifically about the three provisions that are
scheduled to sunset this month—the roving surveillance provision,
the business records provision, and the “Lone-Wolf” definition.
Each requires the government to make a showing to an inde-
pendent court—the FISA court. Each provision comes with rule
governing how the government handles information regarding
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United States persons, and each is subject to extensive executive
branch oversight, as well as congressional reporting requirements,
all of which is to suggest that they are not particularly susceptible
to misuse in any way.

The government’s most recent statements indicate that the
“Lone-Wolf” definition has never been used, let alone abused. The
two other tools which have been used hardly represent radical in-
cursions on civil liberties as these tools were recognized as avail-
able for ordinary criminal investigations long before 9/11.

Some apparently believe that the government uses these national
security tools to make an end run around the judiciary and the pro-
tections that surround our criminal justice system. I think that no-
tion overstates the protections on the criminal side and understate
the protections on the national security intelligence gathering side.
For example, a FISA business records order is used to obtain the
same records that can be acquired with a grand jury subpoena. As
a Federal prosecutor, I issued grand jury subpoenas to specific indi-
viduals and organizations with virtually no oversight and no mean-
ingful judicial review. Because those records were acquired in the
course of a grand jury investigation, the person to whom those
records pertained was ordinarily not aware that the government
had obtained them. Those records did not necessarily relate di-
rectly to the target of the investigation. For example, in a fraud or
bribery investigation, it would certainly not be unusual to seek
records relating to the target’s girlfriend to determine if her activi-
ties had some relation to the target’s crimes. If the grand jury did
not return an indictment or the charged offenses were not con-
nected to the girlfriend’s activities, the girlfriend would likely never
learn that her records had been subpoenaed.

To employ the FISA business records provision, the government
must apply to an independent court and demonstrate relevance in
order to obtain a court order under the provision. There are height-
ened protections when investigators seek materials that are consid-
ered especially sensitive, such as medical records and records from
libraries.

If the target of the investigation is a U.S. person, the government
must show that the investigation is not based solely on activities
protected by the First Amendment. Moreover, the government
must adhere to minimization procedures that limit the retention
and dissemination of the information that is obtained concerning
U.S. persons. And the government must also report to Congress on
the use of this tool.

To the extent that one assumes that criminal investigative tools
are used with greater care because investigators understand that
they will eventually have to defend their actions in court, one must
keep in mind that national security investigations, intelligence in-
vestigations, often result in prosecutions as well. Agents know that
even the most sensitive national security investigation may ulti-
mately end up in a U.S. court where the investigative techniques
will be scrutinized. This is particularly true when the investiga-
tions target a U.S. person. Agents understand that the most obvi-
ous and effective tools for neutralizing a U.S. person who threatens
our security is a Federal criminal prosecution, and they make deci-
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sions about the use of investigative tools with that principle in
mind.

Let me talk for a minute about the “Lone-Wolf” definition. The
government recently indicated that it has never had occasion to use
the “Lone-Wolf” definition, which was contained in the Intelligence
Perform Terrorism Prevention Act of 2004. And there are some
that argue that the non-use of the definition demonstrates this pro-
vision is unnecessary and that it should be allowed to expire. I do
not subscribe to this logic. The mere fact that I have never had oc-
casion to use my spare tire does not mean that I would prefer not
to have one in my car. The availability of radicalizing material on
the Internet seems to be producing more and more individuals who
form the intention to carry out violence on their own without the
aid and support of a terrorist organization.

These are circumstances for which the “Lone-Wolf” definition was
created. If and when the need for the “Lone-Wolf” definition arises,
it should be available to the FBI and their partners at NSD. Valu-
able time and resources might be wasted in trying to engineer our
work around for the lapsed definition.

Many of those who are concerned about the PATRIOT Act seems
to think that the judges of the FISA court are rubber stamps from
the government, that these judges approve everything that there is
to approve and impose no meaningful check on the government.
From personal experience, I can tell you that simply is not true.
And I will be happy to answer further questions about the court
and the other provisions that we are here to discuss today later on
in the hearing.

Thank you, Chairman.

[The prepared statement of Mr. Rowan follows:]
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Chairman Sensenbrenner, Ranking Member Scott, and members of the
Subcommittee, thank you for inviting me to testify today. My name is Patrick Rowan,
and I am currently a partner in the law firm of McGuireWoods LLP. Prior to joining the
firm in 2009, I worked at the Department of Justice (DOJ) for eighteen years. Many of
those years were spent as a federal prosecutor, but the last portion of my time at DOJ was
spent in positions with national security responsibilities, including at the FBI Office of
General Counsel, the Criminal Division and then the National Security Division (NSD).

During this period, T had the opportunity to work with FBI agents and DOJ
lawyers who dedicated their days and nights to countering the national security threats
that face our country. In this work, the investigative tools drawn from the USA
PATRIOT Act (PATRIOT Act) were regularly and responsibly deployed in the service of
our national security. Even though the provisions of the PATRIOT Act have been
repeatedly and successfully used in national security investigations over the last nine and
a half years, the Act remains somewhat controversial. While there is great value in the
ongoing national dialogue about the balance between liberty and security, T believe that at
least some of the continuing concern about the PATRIOT Act stems from misconceptions
that have grown up around the Act.

Accordingly, I appreciate the opportunity to appear before this Committee to
address some of these misconceptions. In my remarks 1 will try to focus most
specifically on misconceptions relating to the three provisions of the Foreign Intelligence
Surveillance Act (“FISA”) that are scheduled to sunset this month: the “roving”
surveillance provision, the “business records” provision and the “lone wolf” definition.

There is nothing about these three provisions, Sections 206 (roving) and 215
(business records) of the PATRIOT Act and Section 6001(a) (lone wolf) of the
Intelligence Reform and Terrorism Prevention Act, to suggest that they are particularly
susceptible to misuse. On the contrary, each of the provisions is subject to substantial
protections against civil rights abuses. Each requires the Government to make a showing
to an independent court, the FISA court. Each provision comes with rules governing how
the Government handles information regarding United States persons. And each is
subject to extensive executive branch oversight, as well as congressional reporting
requirements.

The Government’s most recent statements indicate that the lone wolf definition
has never been used, let alone abused. The two other tools, which have been used, hardly
represent radical incursions on civil liberties. These tools were recognized as available
for ordinary criminal investigations long before 9/11. Law enforcement agencies have
had similar roving authority for Title TIT wiretaps since 1986, and the authority has
repeatedly been upheld in the courts. See, e.g., United States v. Gaytan, 74 F.3d 545, 553
(5™ Cir. 1996); United States v. Bianco, 998 F. 2d 1112, 1122-1123 (2d Cir. 1993). The
business records that the government seeks to obtain through a Section 215 order can be
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obtained with a garden variety grand jury subpoena in a conventional criminal
investigation.

Criminal Investigations Compared With National Security Investigatons

Some apparently believe that the Government uses these national security tools to
make an end-run around the judiciary and other forms of oversight that exist on the
criminal law enforcement side. 1 think that notion overstates the protections on the
criminal side and understates the protections on the national security side.

For example, as I already noted, a FISA business records order is used to obtain
the same records that can be acquired with a grand jury subpoena. As a federal
prosecutor, | issued grand jury subpoenas to specific individuals and organizations with
virtually no oversight and no meaningful judicial review. The recipient of such a
subpoena was required to comply with its demands whenever there was a “reasonable
possibility that the category of materials the Government seeks will produce information
relevant to the general subject of the grand jury’s investigation.” United States v. R.
FEnterprises, Irc., 498 U.S. 292, 301 (1991).

Because those records were acquired in the course of a grand jury investigation,
the person to whom those records pertained was ordinarily not aware that the government
had obtained them. Those records did not necessarily relate directly to the target of the
investigation. For example, in a fraud or bribery investigation, it would certainly not be
unusual to seek records relating to the target’s girlfriend to determine if her activities had
some relation to the target’s crimes. If the grand jury did not return an indictment or the
charged offenses were not connected to the girlfriend’s activities, the girlfriend would
likely never learn that her records had been subpoenaed.

To employ the FISA business records provision, the Government must apply to an
independent court and demonstrate relevance in order to obtain a court order under the
provision. There are heightened protections when investigators seek materials that are
considered especially sensitive, such as medical records and records from libraries or
bookstores. If the target of the investigation is a U.S. person, the Government must show
that the investigation is not based solely on activities protected by the First Amendment.
See S50 U.S.C. § 1861(a)(1), (a)(2)(B). Moreover, the Government must adhere to
minimization procedures that limit the retention and dissemination of the information that
is obtained concerning U.S. persons. See 50 U.S.C. § 1861(b)(2}(B) and (g). The
Government must also report to Congress on the use of this tool.

To the extent that one assumes that criminal investigative tools are used with
greater care because investigators understand that they will eventually have to defend
their actions in a court, one must keep in mind that national security investigations often
result in prosecutions as well. Agents know that even the most sensitive national security
investigation may ultimately end up in court, where the investigative techniques will be
scrutinized. This is particularly true when the investigation targets a U.S. person. Agents
understand that the most obvious and eftfective tool for neutralizing a U.S. person who

[¥5]
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threatens our security is a federal criminal prosecution, and they make decisions about the
use of investigative tools with that principle in mind.

While there are thousands and thousands of grand jury subpoenas issued every
year, the National Security Division recently disclosed that the business records provision
is used about forty times per year on average. There is nothing about these numbers that
suggests the business records provision is being abused.

The business records provision is not as fast or convenient as a grand jury
subpoena. As a result, agents do not ordinarily elect to seek them except in those
circumstances in which the secrecy of the investigation is paramount. The business
records provision bars the recipient from disclosing it, although the recipient may
challenge the non-disclosure requirement in court (as well as the validity of the order).

The secrecy provisions surrounding these authorities are a critical element of their
utility. Given the high stakes in national security investigations, it is essential that the
investigations be conducted in secret, so that the targets do not adopt countermeasures to
avoid detection.

In this regard, the criminal law analogues to our FISA tools — Title 111 wiretaps,
grand jury subpoenas and criminal search warrants — are simply not an acceptable
substitute. The procedural requirements imposed by the criminal law, which for Title 111
wiretaps include mandatory disclosure to the target at the conclusion of the wiretap, make
it impossible to conduct long-running intelligence-gathering investigations and increase
the likelihood that an investigation will be compromised in the short term.

The Lone Wolf Definition Remains Necessary

The Government recently indicated that it has never had occasion to use the “lone
wolf” definition, contained in Section 1801(b)(1)(C) of Title 50 and added in 2004. This
provision, which applies only to non-U.S. persons, allows the Government to conduct
surveillance and physical search of individuals engaged in international terrorism without
demonstrating that they are affiliated with a particular international terrorist group.

There are some who argue that the non-use of the lone wolf definition
demonstrates that this provision is unnecessary and that it should be allowed to expire. 1
don’t subscribe to this logic. The mere fact that T have never had occasion to use my
spare tire does not mean that 1 would prefer not to have one in my car. The availability of
radicalizing material on the Internet seems to be producing more and more individuals
who form the intention to carry out violence on their own, without the aid and support of
a terrorist organization. These are the circumstances for which the lone wolf definition
was created. Tf and when the need for the lone wolf definition arises, it should be
available to the FBI and their partners at NSD; valuable time and resources might be
wasted in trying to engineer a work-around for the lapsed definition.
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The FISA Judges Conduct Meaningful Review

Many of those who are concerned about the PATRIOT Act seem to think that the
judges of the FISA Court are rubber-stamps for the government, that these judges
approve everything that they are asked to approve and impose no meaningful check on
the government. From personal experience, I can tell you that this simply is not true.

The judges who sit on the FISA Court are well aware that they only hear the
government’s side of the story. This is not an unfamiliar posture for any federal judge,
because they are regularly called upon to review ex parte requests for search warrants,
arrest warrants, and Title 1T electronic surveillance. They understand that a one-sided
recitation of allegations requires extra scrutiny, and the FISA judges bring that
understanding with them to the Court.

The judges of the FISA Court conduct a meaningful review of each application
that is submitted to them. The judges often require additional information and changes
and modifications to the proposed orders. Moreover, the judges regularly require
reporting as to whether their orders are being followed. The Government’s lawyers and
agents understand that the FISA Court expects to hear if its orders have been violated,
even if the violation was inadvertent.

The Value of Oversight

Over and above the requirements of the FISA Court, the Executive Branch
conducts its own oversight of FISA-related intelligence-gathering activities. Each FISA
application is subject to close scrutiny by the FBT and the NSD and must be approved by
one of a small number of officials before it is submitted to the FISA Court. The FBI’s
use of FISA authorities is also subject to oversight by the NSD, the DOJ’s Office of
Inspector General (OIG) and the Office of the Director of National Intelligence. In
addition, Congress receives regular reports and copies of significant FISA Court
opinions. Thus, there are a number of entities that seek to ensure that these authorities
are used in compliance with the law and in a manner that protects privacy and civil
liberties.

These oversight mechanisms have real value, as was demonstrated in connection
with the FB1’s use of National Security Letters (NSLs). As you know, the PATRIOT Act
changed the standard of proof required to use NSLs, permitting their use when the
material sought by the NSL is relevant to a national security investigation. This change
and others, combined with the changing threat environment, resulted in dramatically
expanded use of NSLs by the FBI.

In reauthorizing the PATRIOT Act in 2006, the Congress revised the NSL
provisions to permit recipients to challenge the NSLs and their nondisclosure provisions
and to require the DOJ’s OlG to review the FBI’s use of NSLs for potential misuse.
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Thereafter, the DOJ’s OIG issued a report that was critical of the FBI’s use of
NSL authorities. A 2007 report exposed a number of problems, including that NSLs
were issued out of “control files,” rather than from “investigative files,” in violation of
FBI policy. In his report, the Inspector General explained that “in most — but not all of
the cases we examined in this review, the FB1 was seeking information that it could have
obtained properly through national security letters if it had followed applicable statutes,
guidelines, and internal policies. See Statement of Glenn A. Fine, Inspector General,
U.S. Department of Justice, before the House Judiciary Committee concerning the FBT’s
Use of National Security Letters and Section 215 Requests for Business Records,”
(March 20, 2007) at 4. The Inspector General also found that FBT agents had not
intentionally sought to misuse NSLs but that the misuses were the product of mistakes,
carelessness, confusion, sloppiness, lack of training, lack of guidance, and lack of
adequate oversight.” /d.

In response to this report, the FBI developed an automated process for the
issuance of NSLs, to ensure that all applicable legal and administrative requirements are
met before the NSL goes out. One of these requirements is review and approval by an
FBT attorney. The processing system has also improved the FBT's ability to accurately
report NSL use to Congress.

The FBT also tightened its policies regarding the use of NSLs and published
comprehensive guidance for agents on their use. Extensive training on the use of NSLs
has been conducted at FB1 Headquarters and in field offices. The FBI’s Inspections
Division began conducting NSL audits, and the Bureau established an Office of Integrity
and Compliance that aids in assessing compliance with NSL policies and procedures.
Finally, lawyers from NSD and the FBI conduct oversight of FBI field offices each year
through National Security Reviews (“NSRs”). The NSR teams ordinarily visit 15-20
field offices each year and perform comprehensive reviews of the field office’s use of
NSLs, among other things.

In a follow-on report before all these improvements were in place, the Inspector
General found that the FBI and DOJ had made “significant progress” in implementing
recommendations from the 2007 report. Department of Justice Oftice of Inspector
General Report, “A Review of the FBI’s Use of National Security Letters: Assessment of
NSL Usage in 2006” (March 2008). With the full implementation of the mechanisms
outlined above, 1 have little doubt that compliance has further improved.

I cite this history of NSL flaws and fixes to demonstrate that oversight is
meaningful, and problems do get identified and fixed, even when they arise in a secret
environment. The Congress, the DOJ and the FBI recognize the value of our national
security investigative tools and they take care to police their use of the tools.

Conclusion

In conclusion, T want to thank you for the opportunity to appear before you to
discuss the USA PATRIOT Act. The three provisions that are set to expire constitute
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important tools for use in a narrow class of national security investigations. I appreciate
your desire to identify and strip away any misconceptions that serve to complicate the
important task of reviewing their utility. T would be happy to answer any questions that
you might have.
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Mr. SENSENBRENNER. Thank you very much. The gentleman’s

time has expired.
Mr. Barr?

TESTIMONY OF THE HONORABLE BOB BARR, A FORMER REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. BARR. Thank you very much, Mr. Chairman and Ranking
Member Scott, Chairman Conyers, and Members of the Sub-
committee and the Judiciary Committee. It is an honor to be here
to discuss an Act that was passed with my vote back in 2001, but,
as with many Members on both sides of the aisle who voted for it,
not without very serious reservations, which is one of the reasons
why we placed in the USA PATRIOT Act at the time a number of
sunset provisions. Those were placed in there not simply to provide
an opportunity to re-up the provisions regardless of whether they
were ever used, whether they were necessary, whether they had
been abused, but in order to provide a meaningful mechanism for
the Congress of the United States to properly and regularly re-
evaluate whether or not these provisions, like any provisions of
law, are necessary, need to be limited, need to be expanded per-
haps, or are no longer necessary because they have been abused by
the executive branch. This is both a very conservative view of gov-
ernment as a well as a very liberal view. It does not apply to one
side of the aisle as opposed to the other. In other words, Members
on both sides of the aisle should never be afraid to go back and re-
evaluate a law that was voted for that they might have voted for
in earlier times based on exigent circumstances, so to speak, and
the needs of the time, but which, with the passage of time and with
evidence that the provisions either have been abused or require ad-
ditional limitations and restrictions, need to be amended. And if
that is indeed the purpose of this hearing, then I commend the
Chairman for that and hope that all Members will approach it in
that light.

It is very difficult, as this Committee knows, to really get at the
issues contained in the PATRIOT Act. There is a feeling or a pre-
sumption on the part of the American people that whatever is nec-
essary to protect the national security is okay with them and
should be done. Of course, we on the—you on the Judiciary Com-
mittee and we as officers of the court and the private arena or
sworn law enforcement officers—know that the job of the President
is not to do whatever is necessary to protect national security. The
job of the President is in his oath, is to protect and defend the Con-
stitution of the United States of America. And that includes what
Justice Brandeis said many years ago, and which is as true today
as it was back in the 1920’s when he penned the words that the
right to privacy, which is essentially embodied in the Fourth
Amendment, as the basic privacy protection for the people of this
country, those who are here lawfully as well as citizens, of this
country, is the most basic of right. It is the most important thing
to be protected in our Nation. It is, as Ayn Rand said a number
of years later in The Fountainhead, the right to privacy is what de-
fines civilization. It defines freedom. And where we have provi-
sions, such as some of these provisions in the PATRIOT Act, as
well intended as they are, infringe those rights with no necessary
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countervailing requirement in the government that the right to pri-
vacy be so suspended.

It is important to go back and place limitations. For example,
simply require in these provisions that you all are looking at—Sec-
tion 215, for example, the business records—provision simply re-
quire what the Constitution requires, and that is a reasonable link
between the person, be it citizen or other person, lawfully in this
country against who the government is seeking information, wheth-
er it is tangible things, tangible items, or business records, what-
ever it is, at least give that person the benefit of requiring the gov-
ernment to show a reasonable connection—some connection to ille-
gal activity, to terrorist activity, to a known or suspected terrorist,
or even a known or suspected associate of a terrorist—something
that gives that person, whether they ever know about it or not.
That is a red herring. It does not matter whether a person knows
that their rights have been violated that is the gauge by which we
determine whether a provision should be continued in law is con-
stitutional. And it ignores it, a requirement that the citizenry of
this country come before the courts or the Congress or the Presi-
dent and document abuses, nor is that the criteria for determining
the constitutionality of a particular law. It is whether or not it com-
ports with the intent and the spirit of the Constitution and provi-
sion of the law, such as those you are looking at here today and
tomorrow and on which the House will shortly vote, violate those
basic provisions because they have broken the link between a cit-
izen of this country or a person in this country’s right to privacy,
and a reasonable suspicion that they may have done something
wrong.

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. BARR. That needs to be restored. Thank you, Mr. Chairman.

[The prepared statement of Mr. Barr follows:]
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Chairman Sensenbrenner, Ranking Member Scott and members of the
Subcommittee, thank you for inviting me to testify on the USA
PATRION Act, and in particular those provisions set to expire later this
month.

From 1995 to 2003, 1 had the honor to represent Georgia’s Seventh
District in the United States House of Representatives, serving that
entire, eight-year period with many of you on the House Judiciary
Committee.

From 1986 to 1990, I served as the United States Attorney for the
Northern District of Georgia after being nominated by President Ronald
Reagan. Following my tenure as U.S. Attorney, I served as president of
the Southeastern Legal Foundation. Hatlier, and for much of the 1970s,
I served with the Central Intelligence Agency.

I currently serve as CEO and President of Liberty Strategies, Inc. and
practice law in Atlanta, Georgia. 1 am also a member of 'Lhe
Constitution Project’s Initiative on Liberty and Security, and an adjunct
professor at Atlanta’s John Marshall Law School.

I understand the Chairman introduced legislation last week that would
make the so-called “lone-wolf” authority i the USA PATRIOT Act
permanent; and would extend the Section 215 and roving “John Doe”
wirctap authoritics in the Act for another six years, until 2017. T urge
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this committee to reject this approach tomorrow during its matkup, and
either amend these sections 1n order to bring them mto full compliance
with the letter and the intent of our Constitution, or else allow them to
expire.

In the aftermath of 9/11, the government itself has become one of the
major threats to the very thing it was designed to protect — our liberty.
We have sacrificed our liberty for, at best, perceived security. We have
allowed the government to largely render the Fourth Amendment a
nullity by way of the PATRIOT Act and warrantless wirctapping

programs that empower the government to SnNoop on its own citizens.

There is a rcason why the T'ounding Ifathers — men well-studiced in the
history of governments — set up our Republic with a system of checks
and balances, due process, and federalism. These procedural safeguards
are absolutely crucial to securing and defending our rights. Without
them, we have a government unaccountable to the people; and onc
which percetves itself as being above the law. As Michael German,
Senior Policy Counsel for the American Civil Liberties Union and
himself a former FBI Special Agent, pointed out, “under the PATRIOT
Act the government now has the right to know what you’re doing, but
you have no right to know what |it 1s] domng.”

Supporting repeal, or at the very least reform, of those provisions of the
USA PATRIOT Act sct to expirce at the end of this month — provisions
far too broad and not essential to investigating and thwarting terrorist
plots or acts — would be an important signal to this President, that
those civil liberties put on hold the past 9-1/2 years, must not be
considered permanently frozen. Such a move by this committee will help
him hold true to his promuses of an open and transparent government.

This reform is absolutely crucial if we do not want to live in a society in
which there are essentially no limits on the powers of the government.
In a January 2011 report, the Flectronic Frontier Foundation (HFF)
details possible 40,000 violations of law, Executive Order, or other
regulations governing intelligence investigations by the FBI from 2001 to
2008. Though nobody knows the full extent of the abuse, duc to the
shroud of secrecy surrounding intelligence mvestigations, this estimate is
based on review of neatly 2,500 pages of documents released by the FBI
as a result of a Freedom of Information Act suit. I have attached a copy
of this TII'T* report to my written statement.

-2



26

Many urge that the provisions of the USA PA'TRION Act under
consideration for sunset be continued in law unless repeated and serious
abuses of these provisions can be conclustively established. With all due
respect, this 1s a red herring. In our system of government, and as clearly
reflected in both the body of our Constitution and with even greater
clarity in our Bill of Rights, a law is not to be presumed constitutional so
long as the government does not abuse it (or does not abuse it too
scriously). It is #of up to the citizenry to prove government is abusing a
law before that law might be determined to be improper. This is, of
coutse, true a fortiors whete a law empowers the government to retain a
veil of secrecy over its exercise of that law. If a law 1s contrary to the
Fourth Amendment, for example, the law #fsef is the abusc; and the
Congress 1n 1ts oversight role, should not be loathe to step in and correct
it; regardless of whether citizens can chronicle abuses of it.

However, as detailed, for example, in the EFF report, there have been
abuses of this law.

Today I would like to draw your attention to two sections of the
PATRIOT Act in particular. The first is Scction 215, also known as the
“business records” provision, which 1s scheduled to expire at the end of
this month. This very powerful tool permits the government to obtain
any tangible thing, to collect information, on persons not suspected of
any wrongdoing.

Section 215 amended what was special authority under FISA (the
Foreign Intelligence Surveillance Act) to seize rental car, self-storage and
aitline records for national sccurity investigations. Prior to the USA
PATRION Act, the undetlying statutes -- 50 U.S.C. §§ 1861, 1862 --
applied only to a limited subset of businesses, and it required a showing
of "specific and articulable facts" that #he individnal target was in fact an
agent of a forcign power.

Section 215 of the PATRIOT Act removed both of these limitations,
thereby greatly expanding the power of the government to reach all
"tangiblc things.” This includes books, records, papers, documents and
other items; even mmembership lists of political organizations, gun
purchase records, medical records, and genetic information — basically
any document, item or record that the government contends is a
"tangible thing.” Tt lowers the evidentiary standard below even that of
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standard grand jury subpoenas, which are pegged to at least some
showing of relevance to criminal activities. Under Section 215, the
government 1s not even required to show that items sought relate to a
person under suspicion or investigation. The link Dbetween the
government invading a person’s privacy and a rcasonable suspicion of
wrongdoing by that person — the foundation of the T'ourth Amendment
to our Constitution — has been completely severed by this provision.

Congress should amend this section to require a showing to a judge of
specific and articulable facts demonstrating that the material sought
pertains to a suspected agent of foreign powers. The provision also
should include minimization procedures to ensure that the scope of the
order 1s no greater than necessary to accomplish the investigative
Pul’POSC.

Another section of the PATRIOT Act this sub-committee should
address is that rclating to National Sccurity Letters (INSLs). NSLs arc
administrative  subpoenas requiring businesses to produce personal
communication, financial and credit records, but with no prior judicial
approval and with no required nexus to a suspected terrorist. Before the
PATRIOT Act, NSIs could only obtain information on suspected
agents of foreign powers such as terrorists or spies; but now can be
tssued to collect information on anyone and to obtain any records the
executive branch on its own determines to be “relevant” to an
investigation.

Audits conducted by the Justice Department’s Inspector General
released in 2007 and 2008 have confirmed fears of critics of these
provisions: unchecked powers are being used to collect information on
mnocent U.S. persons, which ultimately 15 stockpied in government
databases indefinitely, and is accessible by virtually unlimited numbers of
law enforcement and intelligence personnel. More than 143,000 NSL
requests were issued between 2003 and 2005, and the latest numbers
plumbed by the Inspector General (1G) confirm that a majornity of NSl.s
are now being issued about U.S. persons. That data is being stored in
government databases, including one containing over 560 million
scparate records, and another having over 30,000 authorized users.

The reports also document that FBI agents are issuing NSLs for people

two or three times removed from a suspected terrorist, even when there
1s no indication that those people are anything other than innocent links

4.
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ot share some common element with a known or suspected terrorist or a
known associate of a known or suspected terrorist.

The IG also found over 700 instances in which Federal Buteau of
Investigation (FBI) agents issucd so-called "exigent letters," claiming
emergency circumstances and the immediate need for records.
According to the teports, agents often lied about the existence of an
“emergency,” and never followed up with an actual legal request as
promiscd. The NSLs or grand jury subpocnas that could have legally
obtained the information never materalized. These exigent letters and
sham processes continued even in the face of legal advice from the FBI
General Counsel's office to cease.

While the I'BI has taken important steps to create more accountability
for, and internal checks and balances on NSLs, those changes do not
address the fundamental question of whether the FBI should have access
to information about pcople who arc not suspected of any criminal
wrongdoing or who are not or cannot be linked to terronists or terrorist
organizations. The FBI should not have easy or unfettered access to
such information; and only an amendment to the statute can create that
meaningful limitation. Tn fact, the Justice Department and the T'BT have
testified before this very committee that collecting innocent information
1s their goal. They claim that they must collect the information first, and
sift through it looking for evidence of wrongdomg later; a process that in
cssence turns the Fourth Amendment on its head.

Congress should exercise its oversight responsibility by requiring that
NSLs be used only to obtain information pertaining to suspected
terrorists or spics, and by re-cstablishing the previous, probable cause
requirement.

I have concerns also about the other two sections of the PATRIOT Act
that you will be voting on tomorrow. The first is the so-called “roving
John Doe wiretap,” that permits the Foreign Intelligence Surveillance
Court to 1ssue wiretap orders to monitor multiple phones or email
addresses that specify neither the person to be monitored nor the place
to be tapped. This violates the Fourth Amendment’s requirement that a
warrant state with particularity the things to be searched or seized. "Lhis
provision should be corrected to require that if the wiretap order does
not specify the location of the surveillance, then it must identify the
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target, ot vice versa, it order to meet constitutional muster. Otherwise,
the power should be allowed to sunset.

The other section is the so-called “lone woll authority” that permits
Forcign Intelligence Surveillance Act (FISA) surveillance of non-US
persons even if they are not suspected to be connected to a foreign
otganization, terrorist group or government. Lhis provision eliminated
the FISA requirement that surveillance propetly be conducted against
persons actually suspected of being agents of forcign powers or terrorist
organizations. As the Constitution Project has pointed out, “Under
FISA, the government can obtain a warrant without a showing of
probable cause that a crime is being committed or is about to be
committed. I'ISA’s authorization of sccret wiretaps and secret home
searches in the United States 1s an exception to traditional l'ourth
Amendment standards, which has been justified on the basis that these
extraordinary surveillance powers are limited to investigations of foreign
powers and their agents. By climinating the requirement to show a
connection to any foreign group, the ‘lone wolf” provision undermines
this justificatton for the lower FISA standards and raises serious
constitutional concerns under the Fourth Amendment.”

Considering that the Justice Department told Congress in March that the
government has never once relied upon this authority in conjunction
with the constitutional issues this provision raises, reauthotization is
impossiblc to justify with a straight face. Persons suspected of terrorist
activities would still be reachable and subject to traditional and
established criminal law and foreign intelligence gathering standards.

In sum, T urge this subcommittee and the full Judiciary Committee as
well, to allow the provisions of the USA PATRIOT Act that are set to
sunset at the end of this month to expire; or, at the very least, to reform
these provisions and bring them in line with the Constitution lest we
allow the exigencies of the day to undermine our libertics.

Though our Constitution and Bill of Rights have taken some hits in the
years since 9/11, it is not too late to reset the constitutional clock and
roll back cxcessive, post-9/11 powers. History has shown, as recently as
the Waco tragedy in 1993, for example, that government agents and
agencies do fall prey to abusing government powers.  Another
subcommittee of this Judiciary Committee took the lead in 1995 to
conduct extensive hearings on those abuses; and the full House refused

-6 -
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in 1996 to grant federal law enforcement many of the expanded powers
it asked for, partially in recognition of such abuses.

In many other countries, it is neither acceptable nor lawful to reflect
openly on and refine past action. In America, however, it 1s not only
allowable, it is our ebligation to regularly reexamine decisions made by the
federal government; especially perhaps, those enacted during the panic
of an event like the terrorist attacks of September 11" 2001. It is an
cssential responsibility of the Congress to review and reconsider powers
previously granted to the Executive branch; to determine whether such
authorities remain essential and necessary or whether they have been
abused and should be reined in.

Certainly, our (or any) country suffering through the immediate fallout
from the wortst terrorist attack on American soil ever 1s liable to make
some mistakes in responding legislatively thereto. To err isn’t just
human; it’s a dircct result of representative democracy. But also human,
is the ability to learn from and correc/ our mistakes.

Case in point: myself. I voted for the USA PATRIOT Act. I did so
only after T and a broad coalition of other Members and outside
organizations had secured a number of limiting amendments, and only
after receiving assurances the Justice Department would use the Act’s
extensive powers as a limited, if extraordinary measure to imeet a
specific, extraordinary threat.  Little did T or many of my collcagucs,
know it would shortly be used in contexts other than terrorism, and in
conjunction with a wide array of other, privacy-invasive programs and
activities.

That I can stand before you and urge the Act’s correction should serve
as a lesson to other lawmakers who might have voted for the USA
PATRIOT Act, and supported similar mitiatives. We all should be
unafraid to revisit past decisions. Indeed, it 1s an obligation — not only as
members of Congress with delegated oversight responsibilities, but as
American citizens with a duty to ourselves and our children to preserve
our liberties as the generations before us fought and died to do.

"Thank vou again for allowing me to testify today.
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Substantial Delays in the Intelligence Oversight Process

e From 2001 to 2008, both FBI and I0B oversight of intelligence activities was
delayed and likely ineffectual; on average, 2.5 years elapsed between a violation’s
occurrence and its eventual reporting to the I0OB.

Type and Frequency of FBI Intelligence Violations

e From 2001 to 2008, of the nearly 800 violations reported to the I10B:

o over one-third involved FBI violation of rules governing internal
oversight of intelligence investigations.

o nearly one-third involved FBI abuse, misuse, or careless use of the
Bureau’s National Security Letter authority.

o almost one-fifth involved an FBI violation of the Constitution, the Foreign
Intelligence Surveillance Act, or other laws governing criminal
investigations or intelligence gathering activities.

e From 2001 to 2008, in nearly half of all NSL violations, third-parties to whom
NSLs were issued — phone companies, internet service providers, financial
institutions, and credit agencies —contributed in some way to the FBI's
unauthorized receipt of personal information.

e From 2001 to 2008, the FBI engaged in a number of flagrant legal violations,
including:

o submitting false or inaccurate declarations to courts.
o using improper evidence to obtain federal grand jury subpoenas.

o accessing password protected documents without a warrant.

For further information on this report, contact Mark Rumold, markia
Lynch, jeni@eff.org.

off.org, or Jennifer

of robust FBI auditing and thorough oversight, cstimates such as these arc the only reasonable method to
approximate the scope of the FBT's investigatory misconduct.
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INTRODUCTION

EFF’s analysis of recently disclosed documents provides new insights into the Federal
Bureau of Investigation’s unlawful surveillance of Americans during intelligence
investigations conducted between 2001 and 2008.

In response to EFF FOIA requests issued in 2008 and 2009, the FBI released reports of
violations made to the Intelligence Oversight Board (IOB) — an independent, civilian
intelligence-monitoring board that reports to the President on the legality of foreign and
domestic intelligence operations. The nearly 2,500 pages of documents EFF received
include FBI reports to the I0OB from 2001 to 2008. The reports catalog 768 specific
violations arising from FBl monitoring of U.S. citizens, resident aliens, and non-
residents.

Following a series of government investigations into FBI intelligence abuses, EFF
submitted FOIA requests in an effort to obtain the FBI's IOB reports. In 2007, the
Department of Justice, Office of Inspector General released a report documenting the
FBI’s abuse of its National Security Letter (NSL) authority:* the report found, in an audit
of only 10% of national security investigations, that the FBI may have committed as
many as 3000 NSL violations and had failed to report many of those violations to the
10B> A 2008 OIG report confirmed and expanded the earlier report’s findings and
critically assessed the steps taken by the FBI to address the abuse of NSLs.”

Following the second OIG report in 2008, EFF submitted FOIA requests to eleven federal
agencies and agency components requesting all reports of intelligence violations made to
the IOB from 2001 to 2008. EFF submitted subsequent requests the following year for
violations reported to the 10B from 2008 to 2009. In July 2009, after many agencies
failed to respond to the request, EFF filed suit against eight defendants — including the
CIA, NSA, Department of Defense, Department of Homeland Security, Department of

> DEPARTMENT OF JUSTICE, OFTICE OF TIIE INSPECTOR GENERAL, A REVIEW OF TIIE FEDERAL BUREAU OF
INVESTIGATION"S USE OF NATIONAL SECURITY LETTERS (March 2007), available at

http://www justice. gov/oig/speeial/s0703b/final pdf.

3 See R. Jeffrey Smith, £Bf Violations May Number 3,000, Official Savs, WASH. POST., March 21, 2007,
available at hilps://www.washinglonpost.comy/wp-dyn/contenl/article/2007/03/20/AR200703200092 1. hunl.
4 DEPARTMENT OF JUSTICE, QFFICE OF TIE INSPECTOR GENERAL, A REVIEW OF TIIC FBI'S USE OF
NATIONAL SECURITY LETTERS: ASSESSMENT OF CORRECTIVE ACTIONS AND EXAMINATION OF NSL USAGE
IN 2006 (March 2008), availuble at hitp://www justice. gov/olg/special/sO803b/final. pdf. Even before the
01G’s official acknowledgement of FBI investigative abuscs, EFF, other civil libertics organizations, and
members of the media had documented numerous instances of improper govermment intclligence activitics
in the years following 9/11. For example, in 2003, a FOIA request seeking information about violations
related to 13 national sceurity investigations revealed numcrous instances of FBI misconduct stemming
from the Burcau’s newly expanded powers under the USA PATRIOT Act.

itier Fou
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Justice, Office of the Director of National Intelligence, Department of Energy, and
Department of State — demanding the agencies comply with the law and produce the
requested documents. In December 2009, the Court ordered the agencies to begin
processing EFF’s request. In July 2010, two years after EFF’s initial FOIA request, the
FBI began its release of documents. Over three separate installments in July, August, and
October 2010, the FBI released nearly 2,500 pages of documents related to reports of
intelligence violations to the 10B.

The documents released to EFF constitute the most complete picture of post-9/11 FBI
intelligence abuses available to the public. Among other findings, EFF’s analysis of the
documents shows that, from 2001 to 2008, significant delays occurred in the reporting of
FBI violations to the I0B. The analysis also provides new insights into the type and
frequency of violations committed by the Bureau. Most violations fell into one of three
broad categories: first, FBI failure to comply with oversight guidelines; second, abuse of
the FBI’s authority to issue National Security Letters; and, third, the FBI’s failure to carry
out investigations within the bounds of the Constitution or other federal statutes
governing intelligence-gathering. Finally, EFF’s analysis concludes that the FBL may
have committed as many as 40,000 violations in the 10 years since the attacks of 9/11.

THE INTELLIGENCE OVERSIGHT BOARD

The Tntelligence Oversight Board “was created in 1976 by President Ford in response to
recommendations made by the Rockefeller Commission calling for a Presidential-level
body with specific oversight responsibilities for the legality and propriety of US
intelligence activities.” The Commission’s recommendations came in the wake of a
series of congressional reports that revealed illegal and abusive intelligence activities
targeting American and foreign citizens. These reports found that intelligence agencies
had intercepted and read Americans’ mail, performed surveillance on civil rights leaders
and other dissidents, and had orchestrated assassination attempts on foreign leaders.

In light of the Commission’s recommendation, President Ford established the IOB to
provide an independent review of intelligence activities to better safeguard citizens’ civil
liberties against these types of abusive practices. The TOB consists of five civilian
members, all with top-level security clearances, selected by the President to serve on the
TOB from the larger intelligence-monitoring body, the President’s Intelligence Advisory

® President’s Intelligence Advisory Board and I[ntelligence Oversight Board. PIAR listory,
http://www.whitchousc. gov/administration/cop/piab/history.
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obtain grand jury subpoenas.* Other violations involved FBI’s use of a target’s username
and password to access and download account information® and a warrantless search of
password-protected files.**

Of the reports reviewed by EFF, however, this type of violation was also generally the
most redacted. One four-page report (on average, most reports are only one or two
paragraphs) is almost entirely redacted, with the exception of one paragraph that notes the
“scope of [the FBI agent’s] alleged offenses” warranted reporting to the 10B: the three
pages detailing the offenses, however, are almost entirely redacted.” Moreover, solely
from the documents provided to EFF, it is evident that the FBT is withholding information
on an inconsistent and arbitrary basis. For example, one IOB report, which details the
issuance of NSLs without proper authority in the wake of the attacks on September 11th,
was inadvertently included twice in the FBI’s document release: one is nearly entirely
redacted; the other, almost entirely free from redactions.”® Numerous documents
throughout the FBT's release provide similar evidence of the agency’s inconsistent and
arbitrary practice of redacting and withholding documents. *’

While the reports documenting the FBI's abuse of the Constitution, FISA, and other
intelligence laws are troubling, EFF’s analysis is necessarily incomplete: it is impossible
to know the severity of the FBI’s legal violations until the Bureau stops concealing its
most serious violations behind a wall of arbitrary secrecy.

TOTAL NUMBER OF VIOLATIONS FROM 2001 TO 2008

Both the frequency and type of violations revealed in the FBI's release to EFF are
staggering. At a minimum, these documents already demonstrate the need for greater
accountability and improved oversight mechanisms for American intelligence agencies.
Yet, at the same time, the FBI continues to withhold critical information on the
circumstances, rate of occurrence, and severity of these violations. And, if past
experience is any guide, it is likely that the FBI is either withholding or failing to report
many violations altogether.

4i FBI IOB Report 2002-72, Appendix 8; FBI IOB Report 2002-74, Appendix 9.

“ FBI IOB Reporl 2005-03, Appendix 10.

¥ FBI I0B Reporl 2007-1693, Appendix 11.

Y'FBI [OB Report 2006-224, Appendix 12.

" FBI 10B Report 2008-235. Appendix 13

" FBI IOB Report 2001-G9, Appendix 14.

¥ See Jenniler Lynch, FBI Arbitrarily Covers up Evidence of Misconduct: Is this the Transparency Obama
Promised?, Elcctronic Fronticr Foundation Decplinks, available at
https://www.cff.org/deeplinks/2010/12/fbi-arbitrarily-covers-cvidence-misconduct.
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and his campaign promise of unprecedented transparency within the executive branch has
gone largely unfulfilled — especially within the intelligence community.

Congress, however, has an opportunity to remedy these abuses: portions of the USA
PATRIOT Act expire in late February, and a bill has already been introduced in the
House of Representatives to reauthorize it. Instead of simply rubber-stamping the
intelligence community’s continuing abuse of American’s civil liberties, Congress should
seize this opportunity to investigate the practices of the FBI and other intelligence
agencies, and to demand greater accountability, disclosure, and reporting from these
agencies. Until then, the FBT's pattern of misconduct will continue.

Lor further information on this Report, contact Mark Rumold, mark'@eff.org, or Jennifer
Lynch, jen@efforg.
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Appendix 2—IOB Report 2001-46
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Appendix 3—IOB Report 2003-25
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Appendix 4—IOB Report 2006-246
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Appendix 5—IOB Report 2007-718
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Appendix 6—IOB Report 2004-80
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Appendix 7—IOB Report 2007-1209
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Mr. SENSENBRENNER. Mr. Fein?

TESTIMONY OF BRUCE FEIN, CAMPAIGN FOR LIBERTY

Mr. FEIN. Thank you, Mr. Chairman and Members of the Sub-
committee.

I would like to amplify on my prior colleague’s statement about
liberty and go back to first principles, because I think we have
turned them on their head in discussing the PATRIOT Act, na-
tional security, and otherwise.
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Now, as Thomas Paine who wrote, “It’s the duty of the patriot
to protect his country from his government,” and it is in that spirit
I wish to address the PATRIOT Act, because it seems to me its fun-
damental principles are upside down.

This country’s bedrock birth certificate was placing the liberty of
the individual above the powers of government. The Declaration of
Independence, we are all born with unalienable rights. We are en-
dowed with our Creator with a right to liberty. And the purpose of
government is to secure those rights. The purpose of government
is exhausted after it secures those rights.

And these were not marginal to the fight for our independence
from Great Britain. James Otis in 1761 deplored the British gen-
eral writs of assistance because they did not require probable cause
or particularity in searching persons’ homes. And it was John
Adams who said that was the bell that sounded the independence
march of the United States of America. And it’s Patrick Henry who
is noted for saying, what, “Give me liberty or give me death,” not
give me liberty, but give me bigger government to protect my lib-
erty.

And I underscore these things to emphasize that where you start
in asking the question determines where you end nine times out
of 10, why that is so important. And the Founding Fathers did not
cherish the right to be left alone just as an intellectual abstraction.
It was Justice Louis Brandeis who wrote in 1928, “The architects,
the makers of the Constitution, venerated man’s spiritual nature,
his moods, and his intellect. They sought to protect Americans in
their beliefs, their attitudes, seclusions, and challenges to conven-
tional wisdom. They crown citizens with the right to be free from
government encroachments, the hallmark of every civilized soci-
ety.” And he concluded, “Every unjustifiable intrusion by the gov-
ernment upon the privacy of the individual, whatever the means
employed, must be deemed a violation of the Fourth Amendment.”

Now, it is has been said by many, well, where are these court
decisions, saying the PATRIOT Act 1s unconstitutional. There have
been a few, but I can see there are few. But the Supreme Court
and courts err. In the opinion I was quoting from Justice Brandeis,
the court then held conversations were not even protected by the
Fourth Amendment, that the government could wiretap and surveil
free from any restraints because conversation was not in the text
of the Fourth Amendment that addressed persons, houses, papers,
and effects. Thirty-nine years later, the Supreme Court reversed.

And we all remember it was this body in 1988 told the Supreme
Court during World War II, they got it wrong when they said, you
could use race-based concentration camps for Japanese-Americans.
Courts can get it wrong. The Supreme Court itself has reversed
perhaps 200 times bedrock constitutional principles. So, we should
not be complacent with the fact that, well, where are the courts out
there?

Moreover, there are reasons why there would not be a plethora
of suits challenging the PATRIOT Act. Number one, a former attor-
ney general said, to criticize the Act was to aid and abet enemies
in terrorism. There is a climate out there that if you challenge the
government on the PATRIOT Act, you are then unpatriotic. You
then deserve a opprobrium, and that has been true with many who
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defended those who were detained at Guantanamo Bay. That is not
the United States of America that was born in 1776. Remember
John Adams? He defended the British soldiers accused in the Bos-
ton Massacre. He defended them. He did not say, well, this is time
when we have to be angry at Great Britain. Due process is out the
window. That explains why you do not have a mushrooming num-
ber of lawsuits, aside from the fact that in intelligence collection,
the target of the investigation is never alerted as they are in a
Title III case. How would they know that there is a violation?
There is just a huge database, and the fact that the database exists
is an abuse of itself.

Now, I want to address specifically the idea, the need to gather
just intelligence on Americans because need to protect against
international terrorist. Harlan Fiske Stone was appointed attorney
general in 1924. He was later appointed Chief Justice of the United
States, and he shut down all—all—of the FBI’s intelligence collec-
tion methods. He said, we have to limit this to law enforcement
only. There had been abuses. He styled what the Bureau is doing
as tyrannical. So, that is a red herring, in my judgment.

The United States lived securely for over 100 years without just
intelligence collection in databases, and I think we can do that
today. Probable cause to suspect of crime or the discovery of evi-
dence of crime? Of course the government can seek that kind of evi-
dence. But this is a free country, and the fact that we have limited
government, just as Robert Jackson said, does not mean we have
weak government. And this is very important. Justice Jackson, of
course, was a prosecutor at Nuremberg in addition to being on the
United States Supreme Court. And if you would indulge me, let me
read his opinion here, because I think

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. FEIN. All right. Well, thank you.

[The prepared statement of Mr. Fein follows:]
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Mr. Chairman and Members of the Subcommittee:

I am grateful for the opportunity to speak on behalf of the Campaign for Liberty
about the USA Patriot Act. Provoked largely by the gruesome abominations of 9/11, the
legislation was bom of fear and uncertainty from abroad. Fear, however, is the fount of
tyranny. James Madison, father of the Constitution, warned centuries ago in opposing the
tyrannical Alien and Sedition Acts of 1798: “Perhaps it is a universal truth that the loss
of liberty at home is to be charged to provisions against danger real or pretended from
abroad.” At the constitutional convention of 1787, Madison similarly recognized the
inclination of government to wave a banner of foreign danger to excuse the destruction of
domestic liberties: “The means of defence agst. foreign danger, have been always the
instruments of tyranny at home. Among the Romans it was a standing maxim to excite a
war, whenever a revolt was apprehended. Throughout all Europe, the armies kept up
under the pretext of defending, have enslaved the people.”

The 342-page USA Patriot Act passed without inquiry into whether arming the
government with muscular investigatory tools justified the corresponding intrusions on
the right to be left alone—the right most valued by civilized people. The Patriot Act was
portrayed as a necessary defense against foreign agents and international terrorists.
Citizen liberties were relegated to extras in a Cecil B. De Mille cinematic extravaganza

Despite the good mtentions of its architects, the Patriot Act betrays bedrock
constitutional principles. The individual is the center of the Constitution’s universe.
Aggrandizing government is the center of the Patriot Act. The Constitution salutes

freedom and citizen sovereignty over absolute safety and citizen vassalage. The Patriot
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Act turns that hierarchy on its head. Where experience and facts are inconclusive as
regards the need for government authority, the Constitution’s default position is liberty.
Under the Patriot Act, if a threat passes a microscopic threshold of danger, a Big Brother
government is exalted, a descendant of the 1% doctrine. The authorization of “lone wolf”
surveillance under the Foreign Intelligence Surveillance Act (FISA) is exemplary. It has
never been employed, yet it is defended as a cornerstone of the nation’s defense against a
second edition of 9/11.

The Alien Act of 1798 was similar. It answered political or popular fears of
French immigrants. The President was empowered to deport unilaterally any immigrant
thought “dangerous to the peace and safety of the United States.” During its two-year
life, the President never once invoked the Act’s deportation authority. Congress sensibly
declined to renew it.

The makers of the Constitution venerated man’s spiritual nature, his moods, and
his intellect, to borrow from Justice Louis D. Brandeis. They sought to protect
Americans in their beliefs, their attitudes, their seclusions, and their challenges to
conventional wisdom. They crowned citizens with the right to be left free from
government encroachments, the hallmark of every civilized society. To protect that right,
Justice Brandeis sermonized, “[E]very unjustifiable intrusion by the Government upon
the privacy of the individual, whatever the means employed, must be deemed a violation
of the Fourth Amendment.” The Patriot Act, nevertheless, shrivels the right to be left

alone from Government snooping and surveillance. It sneers at Benjamin Franklin’s
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admonition: “Those who would give up essential Liberty, to purchase a little temporary
Safety, deserve neither Liberty nor Safety.”

Patriot Act champions boast that only a handful of judicial rulings have cast a
cloud over its provisions, for instance, gag orders on National Sccurity Letter recipients.
But even the U.S. Supreme Court stumbles. In OQlmsiead v. United States (1928), the
Court held conversations were outside the ambit of the Fourth Amendment because its
text protected only “persons, houses, papers, and effects.” In Kaiz v. United States
(1967), thirty-nine years later, the Court overruled O/mstead and held the Amendment
protected “reasonable expectations of privacy.” As Saint Paul preached, “the letter
killeth, but the spirit giveth life.” 2 Corinthians 3; 6. The Supreme Court sustained the
constitutionality of race-based concenfration camps for Japanese Americans during
World War II. Congress repudiated the Court’s odious decisions in the Civil Liberties
Act of 1988.

No federal court voided the Sedition Act of 1798, despite its flagrant trespass on
free speech. Over 150 years later in New York Times v. Sullivan (1964), the Supreme
Court denounced the Act as unconstitutional. Many Patriot Act provisions hinge on the
decision of the High Court in U.S. v. Miller (1976), that bank records or other
information “voluntarily” shared with third parties are outside a suspect’s zonc of privacy
protected by the Fourth Amendment. The Miller precedent seems increasingly
anachronistic in the Age of the Internct in which a virtual diary of individual activities is

in the hands of third party Internet Service Providers.
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Moreover, extra-constitutional reasons explain the dearth of court challenges. The
lion’s share of information sought under the Patriot Act is aimed at third parties, not the
target of surveillance or investigation. The former have little or no incentive to incur the
legal costs and public opprobrium inherent in fighting the government. In addition, many
recipients of Patriot Act demands, like telecommunications companies or banks, are
motivated to cultivate government goodwill to preserve contracts or friendly regulatory
relations. The government has also sought to stigmatize any opponent of the USA Patriot
Act as semi-traitorous or un-American through its title or otherwise. Then Attorney
General John Ashcroft decried its critics as “aiding and abetting terrorists.” But in the
true Republic created by our Founding Fathers, the people censure the government; the
government does not censure the people. Finally, the vast majority of victims of illegal
or unconstitutional surveillance under FISA are never informed of the spymg. They do
not know the government has compiled a dossier against them.

In light of the hostility toward Patriot Act dissenters generated by the Government
and general concealment of violations, the dimmutive number of federal court cases is
readily understandable. Why bring a lawsuit and risk losing your neighbor, your friends,
your job, and your public standing? It might equally be said in defense of Jim Crow that
“separate but equal” must have been benign because so few blacks initiated lawsuits
seeking its reversal (at the risk of their homes, families, ostracisms, and lives).

At least one Member of Congress has insinuated that a constitutional violation is
harmless as long as the Government conceals the violation from the victim, for example,

an unconstitutionally seized and retained email or phone call. That assertion seems first
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cousin to the nonsense that government assassinations are innocuous if the victims are
never acknowledged and their bodies are never found.

Every Founding Father—every Member of the Constitutional Convention of
1787—would have been appalled at the Patriot Act. They were electrified by patriot
James Otis” denunciation in 1761 of villainous Writs of Assistance—general search
warrants which empowered petty officers to invade privacy and liberty on bare suspicion
without oath. Otis elaborated: “It appears to me the worst instrument of arbitrary power,
the most destructive of English liberty and the fundamental principles of law that ever
was found in an English law book...Every one with this writ may be a tyrant; if this
commission be legal, a tyrant in a legal manner, also, may control, imprison, and murder
any one within the realm.” Patriot John Adams was awed, and remarked, “[T]hen and
there was the first scene of the first act of opposition to the arbitrary claims of Great
Britain. Then and there the child Independence was born."

The spirit of the Fourth Amendment was similarly captured in William Pitt’s
forceful address to the British Parliament which reverberated throughout the American
colonies: “The poorest man in his cottage may bid defiance to all the force of the crown.
It may be frail—its roof may shake—the wind may blow through it—the storm may
enter—but the King of England cannot enter. All his force dares not cross the threshold
of the ruined tenement.”

The Patriot Act was misnamed. Thomas Paine lectured: "It is the duty of the
patriot to protect his country from its government.” Accordingly, the true patriots of the

Constitution and the Republic are the “band of brothers”™ who stood or are standing in
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opposition. They understand that the secret of happiness is freedom. And the secret of
freedom is the courage to accept risk as inherent to an enlightened and civilized
existence. Proponents of the Patriot Act acted from weakness, not strength. I do not,
however, question their motives. They are all honorable men and women. But as Justice
Brandeis presciently observed: “Experience should teach us to be most on our guard to
protect liberty when the Government’s purposes are beneficent... The greatest dangers to
liberty lurk in insidious encroachment by men of zeal, well meaning but without
understanding.”

President John F. Kennedy taught, “Two thousand years ago, the proudest boast
was “civis Romanus sum.” Today, among the disciples of liberty, the proudest boast
should be, “l am an American.” On Gettysburg battlefield, seven score and eight years
ago, President Lincoln noted that our forefathers “brought forth upon this continent a new
nation, conceived in Liberty....” Repealing the Patriot Act would honor what they so
nobly begot.

Persons are born with unalienable rights to liberty. Liberty for its own sake is the
definition of America. Lectures that only citizens with something to hide would balk at
invasions of liberty are counter-constitutional and un-American. The whole purpose of
the Fourth Amendment is to saddle government with a heavy burden of demonstrating by
indisputable evidence a compelling need to disturb the domain of any citizen before
crossing his threshold.  Non-particularized roving wiretaps justified to prevent

surveillance targets from outfoxing the government miss the point. Making the
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convenience of law enforcement or intelligence collection subservient to liberty is the
Amendment’s whole purpose.

The Government has been endowed with Patriot Act authorities for a decade—
ample time to prove their indispensability to national security. Every provision should be
repealed forthwith absent proof by the executive that but for the authority conferred an
act of international terrorism would have succeeded. If the evidence is vague or
inconclusive, the Constitution’s default position favoring liberty dictates repeal.

Authorizing government to collect intelligence on citizens for non-law
enforcement purposes offends the spirit if not the letter of the Fourth Amendment.
Spying for domestic security predictably mushroomed during World War | and its
aftermath fueled by the “Red Scare.” President Calvin Coolidge appointed Harlan Fiske
Stone as Attorney General in 1924. Stone was later appointed Chief Justice of the United
States. His signature achievement was to terminate investigations or intelligence
collection by the Bureau of Investigation, except for law enforcement. Stone observed,
"The organization was lawless, mamtaining many activities which were without any
authority in federal statutes and engaging in many practices which were brutal and
tyrannical in the extreme.” He asked for the resignation of the Bureau Director Williamn
J. Burns, former head of the Burns Detective Agency, and directed that the activities of
the Bureau "be limited strictly to investigations of violations of law, under my direction
or under the direction of an Assistant Attorney General regularly conducting the work of

the Department of Justice."



79

Citizen loyalty and love for the United States is the mainstay of national security.
It is fostered by the Government’s scrupulous adherence to constitutional limitations and
restraints, not by coercion or suspicion that every citizen could be a Benedict Arnold. As
World War 1II raged, Justice Robert Jackson observed: “Government of limited power
need not be anemic government. Assurance that rights are secure tends to diminish fear
and jealousy of strong government, and by making us feel safe to live under it makes for
its better support. Without promise of a limiting Bill of Rights it is doubtful if our
Constitution could have mustered enough strength to enable its ratification. To enforce
those rights today is not to choose weak government over strong government. It is only to
adhere as a means of strength to individual freedom of mind in preference to officially
disciplined umformity for which history mdicates a disappointing and disastrous end.”

Patriot Act defenders argue that the absence of “bodies on the sidewalk” proves its
respect for the Constitution and civil liberties. The argument misconceives the
fundamental premises of America. Every citizen is born with the unalienable 1ight to be
left alone. Government is instituted to secure that right, not to cripple it. Government in
the United States, as opposed to the People’s Republic of China, has no business
collecting or retaining information about citizens without “probable cause™ to believe that
a crime has been or will be committed by a target who is identified with “particularity; or,
that a particularized search will unearth evidence of crime. Each and every Patriot Act
investigation involving citizens triggered by less than probable cause or involving non-

particularized targets or searches is an abuse of government power. At present, the
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number of victims probably exceeds one million, including recipients of National
Security Letters or targets of section 215 surveillances.

Section 206 of the Patriot Act authorizing roving wiretaps to collect foreign
intelligence; section 215 authorizing orders to seize any “tangible thing” like books or
computer hard drives to protect against international terrorism or clandestine intelligence
activities; section 505 authorizing National Security Letters to seize custorner records of
financial institutions, credit bureaus, and telecommunications providers by the
government’s assertion of relevance to preventing international terrorism or clandestine
intelligence activities; and, section 6001 of the Intelligence Reforin and Terrorisin
Prevention Act of 2004 authorizing surveillance against hypothetical “lone wolf”
international terrorists are all abusive of citizen liberty because they encroach on the right
to be left alone without probable cause to believe the target is implicated in crime.

Since 9/11, the nation has witnessed approximately 170,000 murders. But that
ghastliness has not provoked the suspension of habeas corpus or civil liberties in a quest
for absolute safety. The Supreine Court lectured in United States v. United States District
Court, 407 U.S. 297, 314 (1972): “The price of lawful public dissent must not be a dread
of subjection to an unchecked surveillance power. Nor must the fear of unauthorized
official eavesdropping deter vigorous citizen dissent and discussion of Government
action in private conversation. For private dissent, no less than open public discourse, is
essential to our free society.”

The Patriot Act, in isolation, is no mortal blow to the Constitution. But James

Madison instructed: “It is proper to take alarm at the first experiment upon our liberties.
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We hold this prudent jealousy to be the first duty of citizens and one of the noblest
characteristics of the late Revolution. The freemen of America did not wait till usurped
power had strengthened itself by exercise and entangled the question in precedents. They
saw all the consequences in the principle, and they avoided the consequences by denying
the principle. We revere this lesson too much ...to forgetit.”

Many argue that the Constitution is an unaffordable luxury in confronting the
danger of Al Qaeda. The Supreme Court’s answer in /:x Parte Milligan (1866) is
unanswerable: “The Constitution of the United States is a law for rulers and people,
equally in war and in peace, and covers with the shield of its protection all classes of
men, at all times, and under all circumstances. No doctrine, involving more pernicious
consequences, was ever invented by the wit of man than that any of its provisions can be
suspended during any of the great exigencies of government. Such a doctrine leads
directly to anarchy or despotism, but the theory of necessity on which it is based is false;
for the government, within the Constitution, has all the powers granted to it, which are

. . 1
necessary to preserve its existence....”

! Violations of the Patriot Act compound the abuse inherent in investigations without probable
causc Lo suspecl crime. Estimating their [requency is problemalic. Implementation of the Act is shrouded
in secrecy; and, the involved parties have little incentive to disclose compounded abuses. The absence of
public documentation of a single sanction against a government official despite thousands of violations
publicly reported by the Inspector General of the Department of Justice is worrisome.

The climate of antagonism towards liberty fostered by the Patriot Act has facilitated abusive
application, as chronicled below.

A. Brandon Mayfield. Brandon Mayfield is an attorney, a veteran of the United States Army, a
Muslim, and a United States citizen. The government aggressively investigated him under the Patriot Act

for alleged complicity in the March 11, 2004 bombings of several commuter trains in Madrid, Spain,
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despite definitive exculpatory evidence supplied by the Spanish National Police. He was detained for two
weeks. He was subject to electronic surveillance with no showing of probable cause to believe he was
complicit in crime. His home was repeatedly invaded and scoured. He was consistently followed, and his
“shared and intimate” rooms were “bugged.” Personal information obtained as a result of the
investigation was shared among several intelligence agencies and stored in government databases.

B. Sami Al-Hussayen. Sami Al-Hussayen was known to his Moscow, ldaho community as a
family-oricnted father of threc who, shortly after the Sept. 11 attacks, organized a blood drive and a
candlelight vigil that condemned the attacks as an affront to lslam. The govemment investigated and
detained him for providing “expert advice or assistance™ to international terrorists outlawed by a Patriot
Act amendment to 18 U.S.C. 2339. His alleged crime was volunteering to use his computer skills to run
Websites for a Muslim charity. While the charity generally promoted peaceful religious teachings,
prosecutors alleged that buried deep within the Web sites were a handful of violent messages — written
by others — encouraging attacks on the United States and donations to terrorist organizations. Al-
Hussayen was eventually acquitted of all terrorism-related charges.

C. Tariq Ramadan. Tariq Ramadan is an Oxford University professor and a leading Muslim
scholar who advocates the peaceful integration of Muslim values and western culture. His lectures
include a discussion on “Why Tslam Needs a Feminist Movement™ and “Muslim Democrats in the West
and Democratization in the Muslim World: Prospects for Engagement.” In August 2005, at the invitation
of Prime Minister Tony Blair, Professor Ramadan accepted an invitation to join a U.K. government
taskforce to examine the roots of extremism in Britain.

Professor Ramadan has been a consistent critic of terrorism and those who use it. In October
2001, Professor Ramadan publicly deplored the Scptember 11 attacks, saying to fellow Muslims, “Now
more than ever we need to criticize some of our brothers . . . You arc unjustificd if vou usc the Koran to
justify murder.” Prolcssor Ramadan publicly condemned the kidnapping ol two French journalists in lraq
in August 2004; the atlacks on Jewish synagogucs in Istanbul in November 2003; and the terrorist
bombing in London in July 2003,

In January 2004, Professor Ramadan was offered a tenured position as the Henry R. Luce
Professor of Religion, Conflict and Peacebuilding at the University of Notre Dame’s Joan B. Kroc
Institute for International Peace Studies. Professor Ramadan was granted a specialized nonimmigrant
visa on May 5, 2004, but on July 28, just nine days before Professor Ramadan and his family were to
move to Indiana, he was informed that his visa had been revoked. Professor Ramadan was not directly
provided an explanation for the revocation and neither Professor Ramadan nor the University of Notre

Dame has ever received a written explanation. At a press conference on August 25, 2004, however, Russ
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Knocke, a spokesman for the Immigration and Customs Enforcement division of the Department of
Homeland Security, cited the ideological exclusion provision of the Patriot Act as the basis for the
revocation.

D. Wiretapping of Children. After FOTA requests and a review of FBI responses, the
Electronic Frontier Foundation discovered that, in 2005, FBT Agents devoted five consecutive days to

monitoring the telephone conversations of two “young children” under a roving wiretap mandate.

Mr. SENSENBRENNER. Mr. Mullins?

TESTIMONY OF ED MULLINS, PRESIDENT,
SERGEANTS BENEVOLENT ASSOCIATION OF NEW YORK

Mr. MULLINS. Mr. Chairman, Ranking Member Scott, and Mem-
bers of the Subcommittee, thank you for having me here today. I
am here as the head of a police labor organization representing my
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members and their family. I also speak with the perspective of a
sworn law enforcement officer with 30 years of experience.

I responded to the scene of the terrorist attacks on September
11th, 2001. I also responded in 1993 to the terrorists’ first attempt
to topple the Twin Towers.

I am a third generation New Yorker whose life was forever
changed by the terrorist attacks of 9/11. These unprovoked attacks
devastated New York City and the ranks of its fire and police de-
partments. The 2,973 innocent men, women, and children killed on
9/11 surpassed the death toll America suffered in the surprise at-
tack on Pearl Harbor that triggered our entry into World War II.

Sadly, the final casualty figures from 9/11 are not yet known.
Those terrorist acts continue right up to the present day to claim
the lives of more firefighters, police officers, construction workers,
and ordinary citizens who were caught in the events of that fateful
day. These are the people who, in the years after 9/11, have devel-
oped debilitating illnesses and died from their exposure to the tox-
ins released when the World Trade Center Towers collapsed.

The James Zadroga 9/11 Health and Compensation Act, passed
late last year to help discontinue victims, is a stark reminder that
while justice has been served on bin Laden, innocent Americans
continue to die and suffer as a result of his evil.

The USA PATRIOT Act was enacted in direct response to these
terrorist attacks for the purpose of preventing any repetition. I ap-
preciate the chance to help clear up some of the myths surrounding
the deliberations over whether to reauthorized three specific expir-
ing PATRIOT Act authorities. Let me begin by setting aside the
false clarities and simplicity that seek to impose on these delibera-
tions.

Reauthorizing these authorities is not a stark choice between
whether we place a greater value on our civil liberties than our se-
curity. It is not a choice between freedom and a police state. Let
us not lose sight of how much alike every one of us in this room
today really is. We share the same values. We are all Americans
who love our country and the liberties upon which it is founded.
We all hate seeing our fellow citizens slaughtered by bin Laden’s
demented disciples. None of us desire or intend to extinguish lib-
erty in the pursuit of security. We only differ as to how, not if, our
elected representatives should strike a balance between the uni-
versal value of protecting innocent lives from murderers and our
uniquely American notion of individual liberty.

Reauthorizing the three provisions set to expire later this month
strikes the right balance. By any historical yardstick, these au-
thorities are a measured response to an unprecedented and undeni-
ably real threat to our Nation. A generation learned from struggles,
the heroes of our past encountered imbalance in liberty and secu-
rity while reacting to the unprecedented threats. We did not re-
spond by rounding up and committing to internment camps all
members of the ethnic and religious minorities from which the per-
petrators of 9/11 were descended. We did not grant law enforce-
ment wholly unprecedented powers never before entrusted to police
on our shores. What we did was to extend the Federal agents hunt-
ing terrorist powers analogous to those that state and local enforce-
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ment have long used to investigate drug dealers, burglars, and
other common criminals.

In closing, let me dispel one final myth. We can let our guard
down and permit these authorities to sunset because bin Laden is
dead. The Pakistani Taliban, which was behind last year’s attempt
to bomb Time Square, has vowed revenge. They have bragged, “We
already have our people in America and are sending more.” Do not
allow our recent success to obscure the fact that 10 years ago in
less than 2 hours we lost more Americans at the hands of bin
Laden’s henchman than we did almost 70 years ago on the Island
of Guadalcanal.

Our enemies are more desperate than ever to replicate this hor-
ror. A generation faces an unprecedented threat from a new kind
of foe. Still, we are very fortunate. Responding to the great crisis
of our age does not require drafting citizens to fight. It has not ne-
cessitated the conversion of our economy to wartime footing. There
is no rationing of fuel, food, and other resources. Citizens are not
even asked to buy war bonds. It is a testament to America’s
strength that most citizens can go about their lives much as they
did before 9/11 and delegate defeating the terrorists who declared
war on us to a relatively small group of volunteers.

As cops, my members are among those volunteers. We pray that
as you debate the tools available to our Federal counterparts that
played a critical role in this mission, they will be pragmatic in bal-
ancing the defense of our Nation with the preservation of the free-
doms we cherish. We hope that you will not be seduced by rigid
ideologies that demand the sacrifice of one of the fundamental val-
ues of another.

As you know, this week is Police Week in our Nation’s capital.
As we recognize all those officers who made the ultimate sacrifice,
I beg that you do not disarm those sworn to protect you at a time
when our enemies are bringing a renewed fervor and new tactics
in their efforts to murder Americans.

[The prepared statement of Mr. Mullins follows:]
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Mr. Chairman, Ranking Member Scott, and Members of the Subcommittee:

Thank you for having me here today to provide the perspective of local law enforcement
concerning whether Congress should reauthorize the three Patriot Act authorities scheduled to
sunset at the end of this month.

1 am here as the head of a police labor organization representing my members and their
families. 1also speak with the perspective of a sworn law enforcement officer with almost 30
years of experience. I responded to the scene of the terrorist attacks on September 11, 2001. 1
also responded in1993 to the terrorists’ first attempt to topple the Twin Towers. I am a third
generation New Yorker whose life was forever changed by the terrorists attacks of 9/11. These
unprovoked attacks devastated New York City and the ranks of its Fire and Police Departments.
To put these attacks in historical perspective, the 2,973 innocent men, women and children killed
in less than two hours on 9/11 surpassed the death toll America suffered in the surprise attack on
Pearl Harbor that triggered our entry into World War 1. It is almost equivalent to the total
number of American troops killed in Iraq and Afghanistan over the last decade.

Among the dead on 9/11 were 343 firefighters and seventy-two federal, state and local
law enforcement officers, including, thirty-seven members of the Port Authority Police
Department and twenty-three members of the NYPD. According to the 9/11 Commission the
FDNY s losses were “the largest loss of life of any emergency response agency in history.™® The
losses of the Port Authority Police and the NYPD on 9/11 constitute the first and second “largest
loss of life of any police force in history.” *

Let us also not forget that the final casualty figures from 9/11 are not yet known. Those
terrorist acts continue right up to the present day to claim the lives of more firefighters, police
officers, construction workers, and ordinary citizens who were caught in the events of that fateful
day. These are the people who in the years after 9/11 have developed debilitating illnesses and
died from their exposure to the toxins released when the World Trade Center Towers collapsed.
The James Zadroga 9/11 Health and Compensation Act passed late last year to help this
continuing tide of victims is a stark reminder that while Seal Team Six has visited justice upon
bin-Laden, innocent Americans continue to die and suffer as a result of his evil. Let us also not
forget the many parents, children, sisters and brothers who have struggled for the last decade to
live their lives without a child, a parent or a sibling lost on that tragic day.

These heart-wrenching statistics are appropriate to dwell upon as we commemorate
National Police Week. They remind us that our countrymen have died in large numbers and
continue to die as a result of a very real war that terrorists declared upon America. They also

! According to the National Park Service 2.388 military personnel and civilians were killed in the attack on Pearl
Harbor December 7, 1941, hiipy//www.nps. gov/nr/iwhp/wwwips/lessons/1 8arizona/l Scharisi bim

2 According to the non-profit organization icasualtics.org, (o datc a total of 3,063 U.S. troops have been killed in
Iraq and “in and around” Afghanistan (1,572 in Iraq and 1.491 “in and around Afghanistan™).
hitp://icasualtics.org/QEF/lndex.aspx

* Report of the National Commission on Terrorist Attacks Upon the United States at 311 www.9-
11Conumission gov/repon/index bitm

1d.
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remind us that although the three expiring Patriot Act authorities are tools reserved for federal
agents, it is state and local first responders and the citizens we are sworn to protect and serve
who will suffer most of the consequences that may be realized if these authorities expire before
the War on Terror is won.

The USA PATRIOT Act was enacted in direct response to the 9/11 terrorist attacks and
to prevent their repetition. 1 have been dismayed to hear people avoid the serious and complex
questions involved in the discussion of whether to reauthorize the expiring authorities by
reverting to generalizations such as Benjamin Franklin’s statement that “[t]hose who would give
up essential liberty to purchase a little temporary safety deserve neither liberty nor safety.”
Reasonable minds can differ as to whether the expiring authorities, one of which cannot even be
used against U.S. citizens, implicate what Ben Franklin and the Founding Fathers would have
deemed “essential liberty.” No one, however, should trivialize the tragedy of 9/11 by describing
efforts to prevent its repetition as a quest for “a /ittle temporary satety.” To those content to
revert to sound bites divorced from the context of experience I counter with Abraham Lincoln’s
admonitions that “the dogmas of the quiet past are inadequate to the stormy present” and that:

If there ever could be a proper time for catch arguments, that time surely is not
now. In times like the present, men should utter nothing for which they would not
willingly be responsible through time and eternity.”

Let us set aside the false clarity and simplicity that some seek to impose on these
deliberations. My members and 1 are not timid souls begging some tyrant to take our liberties
from us if only he would guarantee our physical safety from an imagined threat. Reauthorizing
these expiring authorities is not a stark choice between whether some people place a greater
value on our civil liberties than on our security. It is not a choice between freedom and a police
state. Let us not lose sight of how much alike every one of us in this room today really is. We
share the same values. We are all Americans who love our country and the liberties upon which
it is founded. We all abhor seeing our fellow citizens slaughtered by bin-Laden’s demented
disciples. None of us desire or intend to extinguish liberty in the pursuit of security. We differ
as to how, not if, our elected representatives should strike a balance between the universal value
of protecting innocent lives from murderers and our uniquely American notions of individual

liberty.

As a citizen who values his liberty as much as any other, and as a police officer who has
witnessed the awful cost of letting one pitch from the terrorists get past us, it is my opinion that
reauthorizing the three provisions set to expire later this month strikes the right balance. By any
historical yardstick, these authorities are a measured response to an unprecedented and
undeniably real threat to our nation. Our generation learned from struggles the heroes of our past
encountered in balancing liberty with security at home in the face of unprecedented threats. We
did not respond by rounding up and committing to internment camps all members of the ethnic
or religious minorities from which the perpetrators of 9/11 were descended. We did not grant
law enforcement wholly unprecedented powers never before entrusted to police on our shores.
What we did was to extend to federal agents hunting terrorists powers analogous to those that

* Lincoln’s Sccond Annual Message to Congress Decernber 1, 1862.
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state and local law enforcement have long used to investigate drug dealers, burglars and other
common criminals who pose far less of a threat to society than bin-Laden’s followers.

You do not have to be a constitutional law scholar to make some observations about the
expiring specific Patriot Act authorities that ordinary people find pretty compelling:

There is no record of a pattern of abuse by federal law enforcement of these three specific
authorities.

The expiring authorities do not relate to National Security Letters, for which Congress
did have to tighten procedures and controls.

If abuses materialize, Congress can always make adjustments after reauthorization.

All three of the expiring authorities require the prior approval of a federal judge
experienced in criminal matters whose integrity, wisdom, and impartiality have been
scrutinized by your Senate colleagues during the confirmation process.

Under the Patriot Act it is more difficult for federal agents to get authority to use the
investigative tools the three expiring provisions extended to federal law enforcement
involved in terrorist cases than it is for local police officers to use similar techniques
when looking into drug dealers or mobsters.

Over the last decade none of the three authorities has been found unconstitutional.®

People like Mr. Barr and Mr. Fein play a valuable role in our society by ensuring that
Congress does not pass laws that are on their face unconstitutional or that are used in a manner
that violates constitutionally protected rights. For this I thank them. They keep us mindful of
how these authorities may be abused to deprive people of their rights. But let’s be clear that
concerns about systemic abuses of the three expiring Patriot Act authorities are a risk that has not
yet been realized. 1 wish 1 could say the same about terrorism on American soil.

Since 9/11 the United States has foiled no less that 32 terrorist plots to murder innocent
Americans.” While it’s been estimated that post-9//11 PATRIOT Act authorities were
instrumental in about one-sixth of these efforts,” the nature of diligent police work makes that a
hard thing to quantify. By its nature good police work is a mixture of the lucky-breaks that often
accompany hard work combined with facts gathered in myriad ways that come into clear focus
only with the application of experience and a seasoned intuition. It is tough to say just what
ingredient in this recipe makes it work. It may differ in each case. But even if the expiring

% In Mayfield v. U.S., a lederal district court in Orcgon did mule that the aspects of roving wirctaps under scction 206
may infringe on 4 amendment rights_ but this decision was vacated by the United States 9 Circuit Court of
Appeals in Mayfield v. U.S., 599 F.3d 964, 970 (9™ Cir. 2010) cert. denied, 131 S. CL 503, 178 L. Ed. 2d 369 (U.S.
2010).

? Ordinary Measures, Extraordinary Results: An Assessment of Foiled Plots Since 9/11.
hup:/americansecurityproject ot
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Patriot Act authorities have been the key ingredient in stopping just one or two more 9/11s, or
one or two more Pearl Harbors, that is significant.

The argument that since one of these authorities, the “Lone Wolf” provision, may never
have been used and therefore should be repealed does not make sense to me. We arm police
officers in this country because experience and common sense show it is necessary. We do not
take away a cop’s gun if he has failed to fire it after ten years. We rejoice that he has never had
to do so, but require him to remain proficient and able to use his weapon if he must.

With disclosure of plans for new plots and tactics found in bin-Laden’s lair we are
reminded that the terrorists are still intent on replicating the nightmare of 9/11. We are all
relieved that bin-Laden is dead, but many who subscribe to his hateful, anti-American ideology
remain. The Pakistani Taliban, which was behind last year’s attempt to bomb Times Square, has
vowed revenge. They’ve bragged “[w]e already have our people in America, and we are sending
more there.”” We should not dismiss these threats. In my experience when a crime family or a
street gang loses its leader, there is often a competition among his surviving followers to become
the new boss. The hallmark of such contests often takes the form of novel displays of brutality
and cruelty that gain the perpetrator the obedience of the group. I do not see any reason to
expect anything different from Al-Qaeda, except that instead of perpetrating their brutality on
each other or a rival gang, they will directit atus. As they seek to do so, | would argue that
federal agents will need more and not less flexibility to adjust and respond. Do not allow our
recent success to obscure the fact that ten years ago in less than two hours, we lost more
Americans at the hands of bin-Laden’s henchmen than we did almost seventy years ago at
Guadalcanal." Qur enemies are more desperate than ever to replicate this horror. Do not punish
law enforcement for the success it has had in pitching a shutout every day for the last ten years
by assuming that this success is the result of a half-hearted effort by a foe that has given up.

QOur generation faces an unprecedented threat from a new kind of foe. We have tough
fighting ahead. Still, we are very fortunate. Responding to the great crisis of our age has not
required drafting citizens to fight. It has not necessitated the conversion of our economy to a
war-time footing. There is no rationing of fuel, food, and other resources. Citizens are not even
asked to buy war bonds. Itis a testament to America’s strength that most citizens can go about
their lives much as they did before 9-11 and delegate defeating the terrorists who declared war
on us to a relatively small group of volunteers. But this strength poses a risk. This is the risk
that the vast majority of Americans are so far removed from the exertions and exactions of this
war that they do not fully appreciate the danger it presents or the commitment it requires.

As cops, my members are among those volunteers who understand the risk and what
must be done. We ask that as you debate the tools available to our federal counterparts to play
their critical role in this mission that you will be pragmatic in balancing the defense of our nation
with the preservation of the freedoms we cherish. We hope you will not be seduced by rigid
ideologies that demand the sacrifice of one of these fundamental values for the other. As you

1% According to the National Park Service the battle for Guadalcanal resulted in the death of 1,398 officers and meu
killed.” www.ups.eoyv/archive/wapa/indeptlvexiconienl/usme/pen-190-003117-00/scc6 hirn
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commemorate National Police Week and the sacrifices law enforcement makes to protect
America, we beg that you do not disarm those sworn to protect you just as our enemies are
bringing a renewed fervor and new tactics to their efforts to murder Americans.

Thank you again for considering my views.

Respectfully,

Edward D. Mullins

Pagc 6 ol 6

Mr. SENSENBRENNER. Thank you very much, Sergeant.

The Chair will now recognize Members alternatively by side for
5 minutes to ask questions of the members of the panel. And the
Chair has made note of the approximate order in which Members
have appeared, and will use that list in terms of recognizing folks.

And the Chair recognizes himself for 5 minutes.
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Mr. Barr, you voted in favor of the PATRIOT Act when it was
considered in the Committee, and then you voted in favor of an-
other version that was less favorable to civil liberties when it ap-
peared on the floor in October of 2001. The Committee has done
extensive oversight under both Republican and Democratic control.
Why do you think we failed, and why are you opposing just a sim-
ple extension of what has been the law since 2005 in these three
areas given your votes in favor of it?

Mr. BARR. I certainly, Mr. Chairman, would not deign to try and
speculate on what Members have done or not done or why. I can
certainly speak for myself.

Yes, I did vote both for the better version more protective of civil
liberties that was reported out unanimously by the full Judiciary
Committee. Subsequent to that, when a very different bill came to
the floor, I had several conversations, including some personal
ones, with the Attorney General and some other members of the
Department of Justice with regard to certain promises or assur-
ances that the provisions in the PATRIOT Act then to be voted on
would be used in certain ways for certain investigations that were
indeed important national security terrorism related investigations.
There were promises made that the executive branch, the Presi-
dent and the Attorney General, would report regularly and openly
and extensively on the use of the PATRIOT Act.

Mr. SENSENBRENNER. Oh, I think they did that after you left the
Congress. As a matter of fact, there was one time I cancelled a
hearing of Attorney General Ashcroft because he didn’t submit his
testimony on time. So, you know, maybe we were busy doing some-
thing else.

Let me ask you another question. There was an outstanding war-
rant against Osama bin Laden. You condemned the President for
sending a U.S. military unit to strike and kill him when the civil-
ian justice system was waiting to grind slowly away at him?

Mr. BARR. No, I think this was one of those instances in which
the resolution the use of military force does provide and did provide
proper authority for the presidential action of taking out Osama
bin Laden.

Mr. SENSENBRENNER. Okay. But should not the President have
used what you refer to as tried and true methods of capturing what
you gall a criminal-like bin Laden, like pursuant to an arrest war-
rant?

Mr. BARR. No, simply because an individual can be pursued ei-
ther through the criminal justice system or militarily in certain cir-
cumstances does not make it improper to choose one over the other.
And in this instance, I think the President chose wisely and prop-
erly, and it was properly authorized by the Congress, unlike some
of the other actions by the current and former Administration
using the resolution for the use of military force which does not
provide proper authority.

Mr. SENSENBRENNER. The PATRIOT Act was passed after 9/11.
Do you think the U.S. attorneys of New York, New England, and
Washington, D.C. could have prevented the 9/11 attack by using
traditional law enforcement methods?

Mr. BARR. Certainly not being privy to all of the information that
they had or did not have or the circumstances under which certain
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acts were authorized or not authorized, it does seem to me that
there was more than sufficient authority to have given us—the
U.S. government, that is—a much greater chance, likelihood of
having prevented the attacks had those proper preexisting authori-
ties been used. They were not used.

Mr. SENSENBRENNER. Well, the PATRIOT Act repealed the wall
that prevented the FBI and the CIA from exchanging information.
So, if the CIA knew that there were Al-Qaeda terrorists loose in
the United States and, specifically, in the New York City area, it
would have been a violation of the pre-PATRIOT Act law for the
CIA to walk that information across the hall and give it to the FBI.

Mr. BARR. Not necessarily.

Mr. SENSENBRENNER. Oh, yes, it would have. Yes, it would have.
Yes, it would have been.

Mr. BARR. And on circumstances under which it was required,
Mr. Chairman.

Mr. SENSENBRENNER. Well, if the circumstances were, you know,
that they acquired it overseas and then they found out that they
appeared in New York, it was still giving them intelligence that
they had found overseas. And the 9/11 Commission determined
that the wall prevented that, and they studied it extensively for a
couple of years.

Mr. BARR. Well, we also now know, and with hindsight, that
the—is the 19th or 20th hijacker—I forget the number—that had
the government gone before a court and sought a warrant to access
that person’s computer, which a court, based on the circumstances
we know now existed at the time, almost certainly would have
granted a warrant. The fact of the matter is, the government chose
not to do that. They made a policy error. It was not that the law
did not allow it. They made a policy error.

Mr. SENSENBRENNER. Well, you know, from what I have heard
you say, I think that you are advocating that before 9/11, the FBI
would have violated the law that that was put up by the Church
Commission if they ended up exchanging intelligence information.
And as a result of the PATRIOT Act, we do not have that any
more.

The gentleman from Virginia, Mr. Scott?

Mr. Scort. Thank you, Mr. Chairman.

One of the problems with the PATRIOT Act is understanding ex-
actly what it does. And so, Mr. Rowan, let me ask you a question.
In declaring someone to be a “Lone-Wolf”, where you can begin
surveilling them, what information and what standard is there that
you would not be able to get a run of the mill criminal warrant?

Mr. RowAN. Congressman, as you know, the FISA statute, with
respect to the “Lone-Wolf” definition, talks about an individual en-
gaged in activities relating to terrorism or preparation therefor. So,
potentially you could think of circumstances where an individual
was engaged in preparation for terrorist activities, and yet an Arti-
cle III judge looking at it from a criminal law enforcement perspec-
tive might determine that there is not probable cause.

But I agree with the thrust of your question, which is that most
of the circumstances one can conceive of would also describe a
crime that you could obtain a Title III wiretap under.
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Mr. Scort. Okay. Let me ask the same question about business
records. You've suggested it is the kind of same as criminal. What
kind of investigation could you get business records under PA-
TRIOT Act that you cannot get them under a regular criminal war-
rant?

Mr. RowAN. Well, when you say a warrant, I presume you mean
a grand jury subpoena. Certainly, a——

Mr. ScorT. Well, whatever the warrant, grand jury subpoena, or
however else you want to get it.

Mr. RowAN. Yeah. No, I think you are right, that you could get
all those tangible things with a grand jury subpoena. The critical
difference is obviously not what you can get, but the circumstances
under which you can get it. If you get it under a business records
under FISA, you have the opportunity to gather it covertly, to use
it for an intelligence investigation with far less risk that your in-
vestigation is going to be exposed.

Mr. ScotTT. And if you get it with a criminal warrant, you cannot
keep it secret?

Mr. RowaN. You cannot. I mean, with a grand jury subpoena,
you are in a position when it hand it to a third party custodian.
That custodian has every right and opportunity to turn around and
share it with whoever else he or she cares to include in the target.

Mr. ScoTT. And you cannot have an order prohibiting the dis-
semination of that information in the criminal court?

Mr. RowaN. I think what conventionally occurs is an AUSA will
write a letter. They will request the third party custodian not to
share the information. The actual getting an order from a judge,
there may be circumstances under which you can obtain that. I
think there are some judges that would provide it, others that
might not.

Mr. ScorT. Roving wiretap—who gets to approve it, and after ap-
proval, what kind of oversight is there that is different under the
PATRIOT Act that you cannot do in a normal criminal warrant?

Mr. RowaN. Well, a roving wiretap is obviously a FISA wiretap,
so the approval mechanism

Mr. ScorT. Well, no. Under FISA, you have to designate it to be
roving rather than kind of a stationary wiretap, or all wiretaps
under FISA roving wiretaps?

Mr. RowaN. No, they are not all roving wiretaps. The way it
kicks in is when you are asking the court—the FISA judge—what
sort of orders you are going to need, and that is when the cir-
cumstances under which you described this as being an occasion
where you need a roving wiretap. So, the approval mechanisms
there, both within the Department of Justice, they are higher for
a roving wiretap in a FISA context than you would have in an ordi-
nary Title III wiretap. The approval with respect to the judiciary
is going to be the same thing. It is going to be an Article III judge,
and one of them happens to sit on the FISA court, the other does
not.

Mr. ScoTT. Once you get personal information subject to surveil-
lance, exactly how many people have access to that information?

Mr. RowAN. When you say surveillance, you mean in the FISA
world.
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Mr. ScoTT. Yeah, in the FISA world, you got a FISA wiretap. In
Northern Virginia, a lot of people work for the “government.” How
many people get access to the private information that you have
listened into?

Mr. RowaN. As you know, in the FISA statute there are a re-
quirement for minimization procedures, which are procedures that
are approved by the FISA court, which restrict the government’s
dissemination of information. With the respect to——

Mr. ScorT. Well, the whole point of this is for the FBI to talk
to the CIA, to talk to everybody else. I mean, how many people get
access to this information?

Mr. SENSENBRENNER. The gentleman’s time has expired.

Gentleman from California, Mr. Lungren?

Mr. LUNGREN. Thank you very much, Mr. Chairman, and thank
you for these hearings.

Mr. Fein, you and I have been on the same side of arguments
before, but we find ourselves on the opposite side of the argument
this time. You make a statement that I hope is an overstatement,
where in your written testimony you say that repealing the PA-
TRIOT Act would honor what the Americans who fought in the
Civil War begot. Do you really favor repealing the entire PATRIOT
Act, even that section which dismantled the so-called wall between
law enforcement intelligence that the 9/11 Commission indicated
was one of the major vulnerabilities that we had, and one of the
reasons why we could not connect the dots so that we might be
able to prevent the kind of attacks that we saw on 9/11?

Mr. FEIN. I believe that the 9/11 Commission concluded that the
9/11 abominations would have been thwarted if the so-called wall
of separation had been absent. And I believe Jamie Gorelick, who
was on the 9/11 Commission, who was deputy attorney general, I
believe, when the alleged wall of separation was erected, denied
that there really was that wall. And I do not believe that in pass-
ing the USA PATRIOT Act, that this Congress made a finding that
if the wall was not erected, 9/11 would not have occurred.

Mr. LUNGREN. My question, though, is do you really favor repeal-
ing the entire PATRIOT Act?

Mr. FEIN. What I stated in the testimony, Mr. Congressman, was
that the burden is on the government in this country to dem-
onstrate the need and urgency to compromise the customary prob-
able cause to suspect crime to endow government with author-
ity

Mr. LUNGREN. So, you think the probable cause to suspect a
crime is sufficient to give us the kind of information necessary to
find out about the possibility of a terrorist act and thwart it before
it is carried out. You think the criminal law intelligence, criminal
law procedures that we have talked about are sufficient to do that?

Mr. FEIN. I believe the Constitution places the burden on govern-
ment, when it wants to encroach on liberties to be justified.

Mr. LUNGREN. No, I understand that. But what I am saying——

Mr. FEIN. And so, the burden

Mr. LUNGREN [continuing]. Are you telling us what we have are
sufficient to thwart terrorist attacks as opposed to gathering the
evidence after in fact is has occurred to be able to convict those
who may be involved in it?
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Mr. FEIN. Well, first of all, you can gather evidence before any
attack has concurred under the conspiracy laws. As you well know,
conspiracy can reach before you come close to even getting that at-
tempt.

Secondly, I have stated that if this Committee can establish by
empirical evidence, make a finding that these powers are indispen-
sable to preventing a terrorist attack, then you have a justification
for breaching the wall. But I do not have——

Mr. LUNGREN. Okay. So, do you have confidence in this Com-
mittee that we could make such a finding?

Mr. FEIN. Ordinarily findings should not be made out of trifles
}iai desaire, meaning you have got to define based upon evi-

ence——

Mr. LUNGREN. Well, I guess your answer is no. I guess you do
not trust us to be able to make that finding.

Mr. FEIN. No, I expect there to be empirical evidence with the
experts who would state, yes, if we had this power, this particular
investigation would have reached fruition and then blocked a ter-
rorism act, and otherwise could not have happened.

Mr. LUNGREN. Well, the predicate——

Mr. FEIN. Those decisions are made all the time.

Mr. LUNGREN. The predicate for wiretaps is not that a crime is
being committed, but that surveillance is necessary because the
person to be surveilled is a foreign power or agent of a foreign
power. It does not mean that they are involved in a crime at that
point in time? Do you not think that is a sufficient basis for being
able to have a wiretap?

Mr. FEIN. I think that Title III does require suspicion of implica-
tion in crime, and I think that ought to be the standard.

Mr. LUNGREN. So

Mr. FEIN. That is the standard that Harlan Fiske Stone, Chief
Justice——

Mr. LUNGREN. I understand.

hMr. FEIN [continuing]. And former attorney general adopted for
the——

Mr. LUNGREN. So, you are saying that we do not have the right
to spy on foreign powers in our own country unless we have evi-
dence that they are about to ready to commit a criminal act.

Mr. FEIN. Now, if you are spying on citizens on the United States
or people that are here lawfully, that is one thing. It is something
else if you are spying on diplomats who are involved in embassies
or otherwise. They are not loyal to the United States. They do not
have the same protection.

Mr. LUNGREN. And the definition of a U.S. person in this Act is,
someone who is a citizen or someone who is a permanent resident
alien. Other people are allowed under this, but those are not.

Mr. Mullins, you have had more than a slight participation in
the criminal justice system. Are you satisfied that the criminal
tools that are available to law enforcement are sufficient that we
do not the PATRIOT Act in our anti-terrorism efforts?

Mr. MULLINS. Not at all.

Mr. LUNGREN. Well, why is that? I mean, you use that every day.
If T listen to Mr. Barr and Mr. Fein, you should be very satisfied.
You guys are professional. You know what you are doing. You have
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been able to do a great job in the city that you represent. Why do
we need this?

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Michigan, Mr. Conyers?

Mr. CoNYERS. Thank you. This is a quite interesting discussion
because what we are exchanging views on is whether the failure
of 9/11 was a failure of intelligence analysis or law enforcement.
And I hear Members on the Committee claiming that law enforce-
ment dropped the ball and that is how it happened. But I think
that it was failure of intelligence, and I would like you two to com-
ment on it, because since 9/11, of course, we have reorganized our
whole Federal law enforcement, given the FBI, for example, the
mission of preventing terrorism. And so, the failure of 9/11 was in
one sense a failure to connect the dots. It was a failure to use the
information that we had. And I would like you to expand on that.

Mr. FEIN. Representative Conyers, I do not know whether I
would be all that critical of the intelligence people. They make er-
rors make from time to time. 9/11 was unprecedented in many
ways. People did not think that that kind of dastardly abomination
would be plausible, but certainly think, and I think Mr. Barr men-
tioned, that Mr. Moussaoui, the 20th hijacker, there was clearly
probable cause to search his computer that could have uncovered
the plot, and simply was not exercised on that score.

And with regard, I think, to the general idea that anything that
makes it easier to thwart terrorism is justified, then you might as
well say, go into anybody’s home and spy whenever you want. And
if the question is, DoE sit make it more likely for us to thwart ter-
rorism, the answer is yes, but it destroys the country that we know
and we fought to maintain as a country give to freedom rather
than national security.

Mr. BARR. I would say probably, not to coin a phrase, but what
happened in the lead up to 9/11 was probably a perfect storm of
failures. I do not think that it was, nor is it the case today, that
these terrorists are all rocket scientists, and know exactly what
they are doing, and never make mistakes.

They got very lucky on 9/11. There were numerous opportunities,
from enforcing our immigration laws to enforcing the laws requir-
ing and establishing security at airports, to laws allowing the gov-
ernment to access computers, that were simply not exercised by the
government at all levels, state government as well as Federal Gov-
ernment. There were licenses that were obtained, driver’s licenses
based on false pretenses and false information that were never
checked out. There were immigration statuses that were overstayed
that the Federal Government did not enforce. There were not prop-
er steps taken to search the baggage and so forth. And the 20th
hijacker did not have his computer access, which the government
could have. There was authority to do that. Yet, I do not recall, and
maybe the Chairman does, but I do not recall that the post-9/11
hearings that we had leading up to the PATRIOT Act, any govern-
ment witnesses coming in and saying they had made a mistake.
They all paraded in here and said, oh, we did not have enough au-
thority. We did not have enough money. Give us more authority,
give us more money, rather than address the mistakes that had
been made by failing to use existing powers.
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Mr. CONYERS. I ask unanimous consent to put in a New York
Times story that said that the leaders—“Bush Was Warned Bin
Laden Wanted to Hijack Planes.”

Mr. SENSENBRENNER. Without objection.
[The information referred to follows:]

Archives

i
{

BUSH WAS WARNED BIN LADEN WANTED TO HIJACK PLANES

By DAVID E. SANGER

i Published May 16, 2002

i

{ The White House said tonight that President Bush had been warned by American intelligence agencies in early August that Osama hin

Laden was seeking to hijack aireraft but that the warnings did not contemplate the possibility that the hijackers would turn the planes into
guided missiles for a terrorist attack.

"It is widely known that we had information that bin Laden wanted to attack the United States or United States interests abroad," Ari

| Fleischer, the president’s press secretary, said this evening. "The president was also provided information about bin Laden wanting to
; engage in hijacking in the traditional pre-9/11 sense, not for the use of suicide bombing, not for the use of an airplane as a missile.”

Nonetheless the revelation by the White House, made in response to a report about the intelligence warning this evening on CBS News, is
bound to fuel Congressional demands for a deeper investigation into why American intelligence agencies and the Federal Bureau of
Investigation had failed to put together individual pieces of evidence that, in retrospect, now seem to suggest what was coming.

In the past few days, government officials have acknowledged for the first time that an F.B.I. agent in Phoenix had urged the F.B.I.
headquarters to investigate Middle Eastern men enrolled in American flight schools. That memorandum also cited Mr. bin Laden by name
and suggested that his followers could use the schools to train for terror operations, officials who have seen the memorandum said.

Administration officials reached this evening said the warning given to Mr. Bush did not come from the F.B.I. or from the information
developed by the Phoenix agent. Instead, it was provided as part of the C.I.A. briefing he is given each morning, suggesting that it was
probably based on evidence gathered abroad.

The C.I.A. had been listening intently over the July 4 holiday last year, after what one investigator called "a lot of static in the system
suggesting something was coming.” But then the evidence disappeared as quickly as it had arisen, and by August, officials have said, little
was heard from Al Qaeda.

The warning of the hijacking was given to the president at his ranch in Crawford, Tex., where he was on vacation.

Taken together, the news of the C.1A. warning and the information developed separately by the F.B.I. explains Mr. Bush's anger after Sept.
11 that intelligence gathered on American soil and abroad was not heing centrally analyzed and that the agencies were not working well

! together.
i

| Several times he has told audiences that he is working on solving that problem, and these days he is briefed jointly by the F.B.I and the

C.IA,, ensuring that each hears information from the other agency.

It was not clear this evening why the White House waited eight months after the terrorist attacks in New York and Washington to reveal
what Mr. Bush had been told.

But Mr. Fleischer noted that in the daily flow of intelligence information the president receives, the warning of what appeared to be the
threat of a conventional hijacking was not as serious as it appears in retrospect. "We were a peacetime society, and the F.B.I. had a different
mission,” he said.

Mr. Fleischer said the information given to the president in Texas had prompted the administration to put law enforcement agencies on
alert. But there was no public announcement.

Nonetheless, a senior administration official said tonight that there was speculation within the governinent that heightened security -- if it
truly existed in August and September -- might have prompted the hijackers to use box cutters and plastic knives to avoid detection.

The C.I.A warning might also explain why Mr. Bush's aides were so certain that Mr. bin Laden was behind the attacks almost as soon as
they happened. "We never had any real doubt,” one senior official involved in the crucial decisions at the White House on Sept. 11 said

i several months ago.

of 2

i

i
Until recently, Mr. Bush has deflected demands for a lengthy and detailed investigation into the intelligence failures surrounding the Sept. 11 ;
attacks. White ITouse officials were concerned that the investigation would feed into demands by Senator Richard C. Shelby, the Alabama ;
Republican who is the vice chairman of the Senate Intelligence Committee, for the replacement of George .J. Tenet as director of central
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! intelligence. S ) ) S e

But the news that the hijacking warning was in the president’s brief, which Mr. Tenet sees and approves, and that it was linked to Mr. bin
Laden is almost certain to widen the scope of the investigation.

Already, several lawmakers who have read the Phoenix memorandum written by the F.B.L agent have described it as the most significant H
{ document to emerge in Congressional inquiries into whether the government might have been warned about possible hijackings.

{ Now those investigators are almost certain to demand the details of the president’s August briefing by the C.LA. and may ask to hear about !
how that evidence was developed.
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Mr. CoNYERS. Thanks, sir. And another one from the Washington
Post, the heading, “Two Months Before 9/11, an Urgent Warning
To Rice.”

Mr. SENSENBRENNER. Without objection.

[The information referred to follows:]
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Two Months Before 9711, an Urgent Warning o Rice hittp:/Awww washingtonpost.conviw p-dyn/eontent/article/2006/09/30....

The Washington Post
Two Months Before 9/11, an
Urgent Warning to Rice

Sunday, October I, 2006

On July 10, 2001, two months before the attacks on

the World Trade Centcr and the Pentagon, then-CIA

Director George J. Tenet met with his

counterterrorism chief, J. Cofer Black, at CIA

headquarters 1o review the latest on (Osama bin

Laden and his al-Qaeda terrorisi organization, Black

laid out the case, consisting of communications

intercepts and other top-secret infelligence showing

the increasing likelihood that al-Qaeda would soon

attack the United States. It was a mass of fragments and dots that nonctheless made a compelling case,
so compelling to Tenet that he decided he and Black should go to the White House immediately.

Tenet called Condoleezza Rice, then national security adviser, from the car and said he needed to see
her right away. There was no practical way she could refuse such a request from the CTA director.

For months, Tenet had been pressing Rice to set a clear counterterrotism policy, including specific
presidential orders called "findings" that would give the CIA stronger authority 1o conduct covert
action against bin Laden. Perhaps a dramatic appearance -- Black called it an "out of cycle” session,
beyond Tenet's regular weekly mecting with Rice -- would get her attention.

Tenet had been losing sleep over the recent intelligence he'd scen, There was no conclusive,
smoking-gnn intelligence, but there was such a huge volume of data that an intelligence officer's
instinct strongly suggested that something was coming. He and Black hoped to convey the depth of
their anxiety and get Rice to kick-start the government into immediate action.

e did not know when, where or how, but Tenet felt there was too much noise in the intelligence
systems. Two weeks earlier. he had told Richard A. Clarke, the National Security Council's
counterterrorism director: “Tt's my sixth sense. but T feel it coming. This is going to be the big one."

But Tenet had been having difficulty getting traction on an immediate bin Laden action plan, in part
because Defense Secretary Donald H. Rumsfeld had questioned all the National Sceurity Agency
intercepts and other intelligence. Could all this be a grand deception? Rumsfeld had asked. Perhaps it
was a plan to measure U.S. reactions and defenses.

Tenet had the NSA review all the intercepts, and the agency concluded they were of genuine al-Qaeda
communications. On June 30, a top-secrel senior executive intelligence brief contained an article
headlined "Bin Laden Threats Are Real.”

Tenet hoped his abrupt request for an immediate meeting would shake Rice. He and Black, a veteran
covert operator, had two main points when they met with her. First, al-Qaeda was going to attack

10f3 6/21°201111:33 AM



101

Two Months Before 9/11, an Urgent Warning (o Rice fitp://www  washingtonpost.com/wp-dyi/conten/article/2006/09/30...

American interests, possibly in the United States itself. Black emphasized that this amounted to a
strategic warning, meaning the problem was so setious that it required an overall plan and strategy.
Second, this was a major foreign policy problem that needed to be addressed immediately. They
needed 10 take action that momeni -- covert, military, whatever -- to thwart bin Laden.

The United States had human and technicai sources, and all the intelligence was consistent, the two
men told Rice. Black acknowledged that some of it was uncertain "voodoo” but said it was oflen this
voodoo that was the best indicator.

‘fenet and Black felt they were not getting through to Rice. She was polite, but they feli the brush-off.
President Bush had said he didn't want to swat a flies.

As they all knew, a coberent plan for covert action against bin 1L.aden was in the pipeline, but it would
take some lime, In recenti closed-door meetings the entire National Security Council apparatus bad
been considering action against bin Laden, including using a new secret weapon: the Predator
unmanned aerial vehicle, or drone, that could fire Hellfire missiles to kill him or his licutenants. It
looked like a possible solution, bui there was a raging debate between the CIA and the Pentagon about
who would pay for it and who would have authorily to shoot.

Besides, Rice seemed focused on other administration priorities, especially the ballistic missile defense
system that Bush had campaigned on. She was in a different place.

‘fenet left the meeting fecling frustrated. ‘though Rice had given them a fair hearing, no immediate
action meant great risk. Black felt the decision to just keep planning was a sustained policy iailure.
Rice and the Bush team had been in hibernation too long. "Adults should not have a system like this,”
he said later.

‘the }uly 10 meeting between Tenet, Black and Rice went unmentioned in the various reporis of
investigations into the Sept. 11 attacks, but it stood out in the minds of Tenet and Black as the starkest
wamning they had given the White House on bin Laden and al-Qaeda. Though the investigators had
access to all the paperwork on the meeting, Black felt there were things the commissions wanted to
know about and things they didn't want to know about.

Philip D. Zelikow, the aggressive executive director of the Sept. 11 commission and a University of
Virginia professor who had co-authored a book with Rice on Germany, knew something about the July
10 meeting, but it was not clear to him what immediate action really would have meant. In 2005 Rice
hired Zelikow as a top aide at the State Department.

Alterward. Tenet looked back on the meeting with Rice as a tremendous lost opportunity 1o prevent or
disrupt the Sept. 1 attacks. Rice could have gotten through 10 Bush on the threat. but she just didn't
get it in time, Tenet thought. He felt that he had done his job and had been very direct about the threat,
but that Rice had not moved quickly. He felt she was not organized and did not push people, as he
tried to do at the CTA.

Black later said, "The only thing we didn't do was pull the trigger to the gun we were holding to her
head.”

Editor's Note: How much effort the Bush administration made in going after Osama hin Laden

before the attacks of Sept. 11, 2001, became an issue last week after former president Bill Clinton
gecused President Busi's "neocons” and other Republicans of ignoring bin Laden until the attacks.
Rice responded in an interview that "what e did in the eighi months was at least as aggressive as

20f3 6/21/2011 11:33 AM
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what the Clinton administration did in the preceding years.”
View ali comments that have heen posted about this article.
€ 2006 The Washington Post Company
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Mr. CoNYERS. Thank you again.

Now, I want to dispel this misunderstanding that some Members
seem to be articulating up here. This is not about a hearing of
whether we have no PATRIOT Act or we continue the same PA-
TRIOT Act. I want to make that clear. This is about how we im-
prove the PATRIOT Act, and that is why I have a compromise bill
that I strongly suggest that we try to have some hearings on. We
are not having hearings on the bill itself. This a hearing called
“Dispelling the Myths.” That is not a hearing, and I insist that
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Mr. SENSENBRENNER. The gentleman’s time has expired. The
gentleman from Michigan knows full well that the Committee
Rules require advance notice of hearings so that everybody can be
prepared, and he dropped his bill last night, which was well after
the time deadline that was required for a hearing today. And the
full committee Chair has scheduled a markup tomorrow. So, I
think the gentleman is a little bit too late in meeting deadlines of
rules that everybody knows.

The Chair now recognizes

Mr. ConYERS. Would the Chairman allow me 30 seconds?

Mr. SENSENBRENNER. Certainly, without objection?

Mr. CONYERS. You dropped your bill Friday.

Mr. SENSENBRENNER. Mm-hmm.

Mr. CONYERS. I guess that makes your bill okay and my bill too
late.

Mr. SENSENBRENNER. My bill was dropped in time for the full
Committee Chair to notice the bill for a markup tomorrow, so we
complied with the rules on that. And everybody has now had 5
days to see what was in the legislation that I dropped. You dropped
yours last night. You did not see me on the floor. You did not see
the gentleman from Texas, Mr. Smith, the full Committee Chair,
on the floor. So, we got here today to find out that you dropped
your bill, and we found out a couple of hours before this hearing.

The gentleman from Florida, Ms. Adams?

Ms. Apams. Thank you, Mr. Chair. I will yield my time to the
gentleman from South Carolina.

Mr. SENSENBRENNER. Okay. The gentleman from South Carolina
is next up on the Republican side. Without objection, the Chair will
recognize the gentleman from South Carolina, Mr. Gowdy, for 10
minutes?

Mr. Gowpy. Thank you, Mr. Chairman, and I want to thank the
gentle lady from Florida for yielding and also for her service as a
distinguished law enforcement officer prior to coming to Congress.

Mr. Fein, I want to be very, very clear about this. I do not and
have never challenged the patriotism of anyone who holds a con-
trary viewpoint on this Act. In fact, I applaud you for probing and
questioning and challenging. And I would hope in that spirit that
you would also help those of us who have a contrary view on the
constitutionality of this Act to beat back the rhetoric, to instruct it
with fact. And when I read that this hearing is about national se-
curity letters, or jackbooted thuggery, or sneak and peak search
warrants when it demonstrably false, just as I would rise in de-
fense of your patriotism, I would hope that you would rise in de-
fense of the truth about what these hearings are about.

And as you mentioned, the spirit of the Fourth Amendment, that
is the conversation I would like to have with you, one grounded in
civility, but one about the depth and breadth and spirit of the
Fourth Amendment. Fair enough?

Mr. FEIN. That is fair enough.

Mr. Gowbpy. All right. You mentioned in your testimony, and I
will quote, “Government in the United States has no business col-
lecting or retaining information about citizens without probable
cause to believe that crime has been or will be committed.” So, you
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allow that there needs to be government involvement in the inves-
tigation of future crimes.

Mr. FEIN. Yes, conspiracy is a perfect example, yes, sir.

Mr. Gowpy. Right, and there are other examples. I mean, you
cannot wait until something happens to begin to investigate.

Mr. FEIN. Well, that is what conspiracy law is about. Conspiracy
means nothing has happened; you just have an agreement, and you
can investigate the agreement to commit an unlawful act, and that
is permissible.

Mr. GowDy. Well, the difference is, in a conspiracy case, nothing
ever has to happen. It is a crime just to conspire to commit an of-
fense. You can have conspiracies all day long and not ever have a
crime. Agreed?

Mr. FEIN. Well

Mr. GowbpY. I mean, there does not have to be

Mr. FEIN [continuing]. Some conspiracies you do not need any
overt action.

Mr. GowDY. You need no overt action Title XXI conspiracy.

Mr.. Fein. You can go ahead and prosecute, but all I am saying
is that you can begin an investigation before anything happens
under the criminal law.

Mr. Gowpy. Agreed, but you used the word probable cause in
that sentence. And then in another sentence you said the whole
purpose of the Fourth Amendment is to saddle government with a
heavy burden of demonstrating by indisputable evidence. Now, you
would agree with me, Mr. Fein, that is not the standard. Indis-
putable evidence is not the standard by which the Fourth Amend-
ment is judged.

Mr. FEIN. Indisputable evidence that the inquiry would produce
is focused on somebody who is probably implicated in crime or the
evidence unearthed would shed light on a crime.

Mr. Gowpy. Well, the word “indisputable” and “probably” do not
fit nicely in the same sentence. What is your definition of probable
cause?

Mr. FEIN. The one that the U.S. Supreme Court has said you
have got some reasonable foundation and suspicion that ordinary
people applying their intellect would conclude makes it substan-
tially likely that the individual is engaged in crime.

Mr. GowDy. It is a fair probability, right?

Mr. FEIN. Fair probability, yes.

Mr. GowpY. That is what the Supreme Court said, and that is
very different from indisputable evidence.

Mr. FEIN. Yes, but I believe my statement with regard to indis-
putable evidence is indisputable showing that this particular inves-
tigatory tool is necessary to investigate crime under those stand-
ards, not the standard for getting a warrant.

Mr. GowDY. But you will agree with me that there are several
areas of criminal law where the standard is not probable cause.
You do not have to have probable cause for a terry-like encounter
with law enforcement. You have a distinguished law enforcement
officer right beside you. If there were to be a police citizen encoun-
ter on the street, he does not have to have probable cause to frisk
me for weapons, right?
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. 1\/{{1". FEIN. And that is not viewed as a search. It is a stop and
risk.

Mr. GowDy. Well, you can remove weapons and contraband from
their hand or from their pocket under another exception to the
Fourth Amendment, which is the Plain Feel Doctrine. Do you agree
or disagree with the Plain Feel Doctrine?

Mr. FEIN. No. The Plain Feel is you have got plain evidence that
a crime or contraband is in your vision.

Mr. Gowpy. But you do not have a warrant.

Mr. FEIN [continuing]. Probable cause. No, I am not saying—
probable cause does not mean you have to get a warrant in every
circumstance. Sometimes you can act without a warrant, but you
viflou%d have to establish probable cause if it were challenged after
the fact.

Mr. GowDY. And you will agree that there are areas of criminal
law where well before the PATRIOT Act, all you had to have was
a reasonable suspicion or an articulable suspicion, or, in some in-
stances, just a hunch.

Mr. FEIN. With regard to full scale searches and seizures, no, sir,
I do not believe that is the law.

Mr. GowDny. Well, but then we get into a discussion of what is
a full scale search and seizure. Can I put a tracking device on an
automobile?

Mr. FEIN. I think that is in dispute now, depending upon wheth-
er the tracking device is there 24 hours a day. I believe that case
is just in the U.S. Court of Appeals for the District of Columbia.

Mr. GowDy. But there are courts of appeals, including the 4th
Circuit, which have said you can put electronic tracking devices on
automobiles, right?

Mr. FEIN. Yes, there are, and they may be wrong.

Mr. GowDY. They may be, but what if they find out in 10 years
we are all wrong?

Mr. FEIN. You have an independent judgment to make as well.
The Olmstead case in 1928 said wiretaps are free, that you do not
have to have any cause whatsoever, and it was overruled 309 years
later.

Mr. GowDY. Right.

Mr. FEIN. And this body has a tradition of looking at court deci-
sions and maybe overruling them. They did that with regard to
Eorematsu and Haribiyashi when they enacted the Civil Liberties

ct.

Mr. GowDy. We are having a hard time getting the laws we have
passed enforced right now with respect. This executive branch does
not enforce the laws we do pass, so the notion that we are going
to foresee

Let me ask you this. Do you agree that law enforcement should
be able to search the computer records of a suspected child pornog-
rapher who uses a taxpayer funded computer at a public library?

Mr. FEIN. If it satisfies probable cause, they will come up with
evidence of crime. Of course, yes.

Mr. GowDy. They have no—well, it does not have to be probable
cause. An assistant United States attorney can send a subpoena,
right? You do not have to have a search warrant.

Mr. FEIN. I am talking about probable cause. If it just
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Mr. Gowpy. I know you are talking about probable cause, but
what I am trying to establish is there is a rich jurisprudence in
this country where probable cause is not the only standard. An as-
sistant United States attorney can send a grand jury subpoena to
a library and get your library records today, correct?

Mr. FEIN. That is correct because the Supreme Court, and I
think they got it wrong, says that if the information is in the hands
of a third party, then you have no protectable

Mr. GowDY. You have no understanding.

Mr. FEIN [continuing]. Reasonable expectation—yeah.

Mr. GowDY. You have no expectation of privacy.

Mr. FEIN. I believe that is an incorrect interpretation of the
Fourth Amendment. In today’s Internet era, you can have your vir-
tual digital diary of everything you have done tracked in the hands
of third parties, and that doctrine enables then the government to
find—really look in your diary

Mr. GowDY. Or you can be on notice that the law is what it is
and not keep things that you have an expectation of privacy

Mr. FEIN. I think if you are an American, you are endowed with
liberty, and the burden is on the government to overcome your
right to be left alone, not the other way around.

Mr. GowDY. You think that you are endowed with the liberty to
use a taxpayer funded computer at a taxpayer funded library and
search for child pornography, and have standing to contest whether
or not the government can get those records.

Mr. FEIN. If the government is providing it and they place cer-
tain conditions that the government places certain conditions on
use, that may be different because you are then given alert that
you are using government property. It is like if you are living in
government operated house, they may say, well, then you are going
to be searched to make sure you do not have guns or something
in there. So, that changes

Mr. Gowpy. Well, that raises a wonderful point. Would you agree
with me that as a condition of probation, the government can say
we have the right to search you when we want to? As a condition
of parole or probation, you consent to be searched.

Mr. FEIN. If they wish to—if you have already established that
they violated the law, this is a privilege they have got now to go
out on probation. The government can set those conditions.

Mr. Gowpy. Well, wait a minute. You have already served your
debt to society.

Mr. FEIN. Well, with regard to parole, I am not sure——

Mr. GowDy. Or probation. There is no parole in the Federal sys-
tem.

Mr. FEIN [continuing]. That if you violate the conditions of pa-
role, you return to

Mr. Gowny. Could we make it a condition on admittance to this
country that you consent to be searched?

Mr. FEIN. If you are not a U.S. citizen, that is

Mr. GOwDY. So, you do not have a problem with that.

Mr. FEIN. The rule on border searches is that you do not have
to—yeah, you do not cause whatsoever. It is an exception to the
Fourth Amendment.
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Mr. GowDY. Border searches, probation searches. So, there has
already been an erosion in your judgment of the probable cause
standard, the warrant standard, of the Fourth Amendment.

Mr. FEIN. In very narrow circumstances, yes.

Mr. Gowby. All right. Do you disagree with the lawfulness of an-
ticipatory search warrants?

Mr. FEIN. Of what search warrants?

Mr. GowDY. Anticipatory. The crime has not even been com-
mitted yet, but law enforcement can go get a search warrant for
that crime.

Mr. FEIN. Well, as I say, if there is a conspiracy and there is sus-
picion

Mr. GowDy. Not a conspiracy case.

Mr. FEIN. No, I do not believe that you should just go out and
be able to spy on citizens because of somebody’s individual hunch.

Mr. Gowpy. Not a spy.

Mr. FEIN. Hey, maybe it will come out.

Mr. GowDy. It is not a spy. It is an undercover case where some-
body has ordered contraband, and it is going to be delivered to
their home. So, you go get a search warrant in anticipation of deliv-
ery. The crime has not been committed yet.

Mr. FEIN. No, if the search warrant is based upon probable cause
to believe you will uncover evidence of crimes, of course you can do
that.

Mr. GowDY. So, again, the strictures of the Fourth Amendment
do not require a warrant before every arrest, agreed?

Mr. FEIN. Right. Probable cause is different than a warrant.

Mr. GowDY. And they do not require a warrant for all searches,
agreed?

Mr. FEIN. Right, but they may require probable cause if——

Mr. SENSENBRENNER. The time of the gentleman has expired.
The gentlewoman from California, Ms. Chu?

Ms. CHu. Thank you, Mr. Chair.

I would like to ask Mr. Fein, pertaining to the business records
provision and gag orders, we know that secrecy is essential when
conducting any intelligence investigation. But Section 215 orders
come armed with significant gag orders that are the subject of the
order from discussing it with anyone. In fact, you have to wait an
entire year before you can even challenge the gag order in court.
And uninformed person might not even know that they actually
challenge it, or how to it.

Judicial review is the essential mechanism that we arm citizens
with to ensure that they can protect their rights, but under the PA-
TRIOT Act it is practically impossible to bring these cases to court.

How can we change the rules? What would be your recommenda-
tion with regard to changing the rules surrounding gag orders to
more adequately provide innocent Americans with an avenue to
challenge them in court?

Mr. FEIN. Well, I would authorize them certainly to consult with
lawyers and to bring court challenges without waiting, because 1
year all sorts of damage could happen in the interim, because I be-
lieve that the PATRIOT Act, again, is premised largely on the idea
that government generally never gets it wrong, and the burden is
on the citizen to establish their right to be free from government
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snooping rather than the burden on the government to say, why
are you crossing the threshold of the citizen.

And certainly there have been instances where the gag orders
were challenged. A couple of cases held that they were unconstitu-
tional because they interfered with the due process right to chal-
lenge an alleged violation of the law. And I do not believe that
there is any demonstration. In some of these instances when the
gag orders were lifted, the FBI just dropped the investigation with-
out showing that we had a terrorism crime that ensued because
there wasn’t that particular authority to keep the entire matter
under wraps, if you will. And I think that anyone who receives
some government issued document should have a right to go into
c%urt and challenge its legality. That is what the rule of law is
about.

Ms. CHU. You mean immediately without having to wait a year.

Mr. FEIN. Correct.

Ms. CHU. And also you discussed the fact that subjects are fre-
quently kept in the dark when they are the subject of these inves-
tigations because much of the information is requested directly
from third parties, such as telecommunication companies or Inter-
net service providers. And not only is the subject never told that
their information is being shared with the government, the third
parties hardly ever have any incentive to even question the govern-
ment’s actions. In fact, the legal costs for those third parties are
a strong barrier, and they find that it is just easier for them to co-
operate.

This essentially allows the government to compile information re-
garding individuals without notice, providing they claim it as rel-
evant to a national security investigation.

Should the government be required to give notice to the subjects
of these investigations?

Mr. FEIN. Yes. I believe that is true, and I believe in other cir-
cumstances, for instance when there are tax investigations or the
Bank Privacy Act, Congress went out of its way and, by statute,
did allow in limited circumstances the target of the investigation
to be notified, even though the target was not specifically the re-
cipient of the subpoena or for the investigative demand. And it
seems to me more, rather than less, urgent today to do that be-
cause so much of the data about any individual in the hands of
third party Internet service providers. It is hard to suggest that
you volunteer information on the Internet. It is hard to even run
or live today without having huge stores of information on the
Internet.

And without being cynical, you are exactly right. The incentive
of the provider of the information is to cooperate. They are regu-
lated by the government. They have huge amounts of contracts. I
think we discovered that with regard to the cooperation of the tele-
phone companies concerning the President’s terrorist surveillance
program, and they were eager. We will give you all of our phone
records even without asking for an attorney general assertion that
this is constitutionally mandated because they have got $10, $20
billion contracts with the Defense Department, and you cannot ex-
pect them—they are out for their interests—to defend the third
party target of the investigation.
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Ms. CHU. Mr. Barr, I wanted to ask a question about oversight.
At the end of last month, the Department of Justice submitted an
annual report that Congress had detailed a number of times that
the government want FISA support authority to conduct secret
electronic surveillance for access to certain business records and
the number of national security letters. And this report found out
that the government used these special tools much more often than
in the past years. For instance, they made 96 applications for ac-
cess to business records for foreign intelligence purpose, and that
is five times more than the year before. And the FBI used national
security letters to get information on over 14,000 different U.S. per-
sons; that is over double the individuals of the year before.

I am greatly concerned about the increase in government access
to personal information without the proper checks and balances.
And we know that there have been times when the FBI has abused
this——

Mr. SENSENBRENNER. The time of the gentleman has expired.

Gentleman from Virginia, Mr. Goodlatte?

Mr. GOODLATTE. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing, and I want to thank all the panelists for their
contribution.

I want to start out, Mr. Rowan, and ask you to comment on what
I think is the core point that Mr. Barr and Mr. Fein have made
here. And that is that with regard to the business records provi-
sion, that there needs to be illegal activity or a known terrorist,
that somehow this legislation has broken the link between the
right to privacy and the requirement that the government show a
reasonable suspicion before being able to examine these third party
held business records. I wonder if you would comment on that.

Mr. RowaN. Well, I think that, first of all, there is a standard
in there. A statement of facts needs to be submitted to a judge
showing that there are reasonable grounds to believe that the

Mr. GOODLATTE. So, to be clear. No one is looking at anybody’s
business records without a judge first saying they are going to be
able to do so. Is that correct?

Mr. RowAN. Right. And, again, from the perspective of somebody
who knows how Federal criminal law enforcement investigations
go, this is an extraordinary bar. The director of the FBI and the
attorney general or his designate are signing off on these applica-
tions. This is such a more stringent mechanism in place

Mr. GOODLATTE. So, in order to look at somebody’s business
records, the top level people in our law enforcement agencies are
having to approve this.

Mr. ROwAN. That is right. These are being treated with the same
set of protections as a request for electronic surveillance under
FISA. And there is an application made to an Article III judge sit-
ting on a FISA court who is going to determine whether or not the
standard has been met.

The standard is, relatively speaking to electronic surveillance, it
is lower, but it needs to be lower because——

Mr. GOODLATTE. I understand there three categories it has to fit
into—foreign intelligence investigation—not just a whim, but there
is an actual investigation that this will be a part of—international
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terrorism or clandestine intelligence activity, all under Section
501(a). Is that correct?

Mr. RowaN. That is correct.

Mr. GOODLATTE. And then the court that this is brought to has
to make a number of specific findings before one can look at one’s
business records. And these are not business records held by the
individual; these are, as have been discussed here, business records
held by a third party.

Mr. RowAN. That is right, and keep in mind that in addition to
making those findings, the court is imposing minimization proce-
dures on the government effectively telling the government, if and
when you get these records, you need to take great care in how you
handle them. You need to determine whether or not they are in
fact intelligence information before you disseminate them. And,
moreover, there is going to be at the end of the year or whenever
it is appropriate, there is going to be a report made to the Congress
that is going to list this particular order as one of those that was
secured during the year. So

Mr. GOODLATTE. Now, let me interrupt you. Mr. Fein has said in
his testimony that every provision of the PATRIOT Act should be
repealed unless the government can prove that, “but for the au-
thority,” an act of international terrorism would have succeeded.
That is a pretty high standard to meet in terms of trying to look
forward to prevent something like 9/11 happening again, because
it will not happen exactly the same as it happened previously.

So, let me ask you. Are you confident that the PATRIOT Act has
helped to thwart acts of international terrorism since its enactment
in 20017

Mr. ROWAN. Yes, I am.

Mr. GOODLATTE. And in September 2004 before the Senate Judi-
ciary Committee, former Congressman Barr, my former colleague
and friend, and hopefully still a current friend, stated that a Fed-
eral agent could randomly wiretap an entire apartment complex. Is
there any legal authority in the PATRIOT Act or in the U.S. Code
anywhere that would authorize a court to authorize such a wire-
tap?

Mr. ROowAN. No.

Mr. GOODLATTE. And in your experience, have you ever heard of
such a wiretap taking place?

Mr. RowAN. No.

Mr. GOODLATTE. Sergeant Mullins, in your experience, do your
Federal law enforcement counterparts exercise care, restraint, and
discretion in the exercise of PATRIOT Act provisions?

Mr. MULLINS. Yes.

Mr. GOODLATTE. Do you want to elaborate?

Mr. MULLINS. Well, to my understanding, there has been ap-
proximately 32 events to which terrorist acts were about to in-
flicted upon Americans here in this country. And those events were
prevented as a result of the intelligence that was gathered by Fed-
eral authorities. And to date, again, my understanding, there has
been no Supreme Court decisions, no major court cases that have
challenged that.

Mr. GOODLATTE. Thank you.

Mr. SENSENBRENNER. The gentleman’s time has expired.
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The gentleman from Arizona, Mr. Quayle?

Mr. QUAYLE. Thank you, Mr. Chairman, and thanks to all the
witnesses for being here today.

Mr. Fein, I enjoyed your constitutional back and forth with Mr.
Gowdy, and obviously there is a differing of opinion between the
constitutionality of the PATRIOT Act. But aside from the constitu-
tionality, we just have to decide, even if we stipulate that it is con-
stitutional, I mean, the Constitution is a set of rights that cannot
be trampled on by the majority. So, even if you stipulate that it is
constitutional, you still have to figure out whether it is the right
thing to do.

Mr. FEIN. Correct.

Mr. QUAYLE. And I think that that sometimes is lost in this ar-
gument when people continue to say this is constitutional, so it is
constitutional, so it is okay to do. And I just wanted to say that
at the beginning because there are some concerns that I have.

And, Mr. Rowan, one of the things that I want to just get some
clarification on, when you are talking about the grand jury sub-
poenas that you had issued, and you said that they were obviously
issued without any court order and without any judicial oversight,
was that with a criminal investigation to a crime that already oc-
curred, or was it something that was to try to prevent a crime from
occurring in the future?

Mr. RowaN. Well, it would certainly be in the context of either
historical criminal activity or ongoing criminal activity. As Mr.
Fein has pointed out, you know, the conspiracy law is broad, and
you can be investigating a series of activities, including what you
think is going to happen in the future, in the context of a grand
jury investigation because you can identify somewhere in there an
offense that is going on at the time.

Mr. QUAYLE. Okay. And one thing that I was just wondering is,
with the Foreign Intelligence Surveillance Act of 1978, they re-
quired specific and articulable facts. Why do you think it is impera-
tive to have that removed from that level of relevancy and actually
having to be able to state, these are the facts that show the reason-
able grounds to go and get the business records of an individual or
to have a surveillance?

Mr. RowaAN. Well, I think there are two different things here. I
think that the factual showing that needs to be made for electronic
surveillance is higher in FISA than it is for business records, and
that is appropriate because it is far more intrusive than going after
third party documents.

With respect to Section 215, the business records provision, if
you are going to ask the FBI to do a lengthy factual narrative of
why they want these third party records, there is a huge disincen-
tive for the FBI to pursue that because it is a time consuming ac-
tivity. Remember, these orders are written by an agent in Phoenix,
who then forwards it to his supervisor, who forwards it to Wash-
ington, who takes it to the Justice Department. And the Justice
Department and the FBI headquarters work on it together, and
then they eventually say, this is good enough that it can be signed
by the director of the FBI and the attorney general and sent to a
Federal judge. All that takes time, and they can do it very quickly
when they have to. And they do it all the time very quickly when
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they need to. But when you are asking the agents to get a lengthy
factual narrative explaining exactly why you need these records,
that is a lot of work to do under circumstances where they have,
you know, potentially they may well decide, you know what? I
would rather risk exposing my investigation and using a grand jury
subpoena because I can get this quickly, and I need to move. I can-
not wait to go through everything that you are asking me to go
through to meet the standards of a 215 order.

That may not be a good thing, that agents make decisions like
that, but I think that is the real world of conducting national secu-
rity investigations.

Mr. QUAYLE. And I understand that, and I understand the im-
portance of being able to balance and give Federal law enforcement
officers and intelligence officers the ability to thwart attacks
against the United States. But the one thing that I have been look-
ing and reading about, sometimes when you have laws that are
vague or overly broad, it opens up to misuse by various agencies,
not to say that it would actually happen, but it actually has the
potential to have—when you have vague and overbroad laws. Do
you think that that is the case in this instance?

Mr. RowaN. I understand your general point, but I think that
when you consider all the informal and formal executive branch
oversight that exists for these orders, that the chances of abuse are
far—it is just not very likely, I think, under these circumstances.
I mean, if you look back at the history of the business orders, it
took the FBI and the Dod several years to even use this provision
because it was new, it was different, it asked them for things they
had not been required to do in the past. It took a long time for
agents to get comfortable with this approach. And to be blunt, if
you raise the bar further in terms of what needs to be provided,
it is even harder to see this used in the future.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The Vice Chairman of the Committee, the gentleman from Texas,
Mr. Gohmert?

Mr. GOHMERT. Thank you, Mr. Chairman, and do appreciate
each of you being here and the attention that each of you have
given to this subject. Obviously there are differing opinions.

There is no question in my mind, and hopefully in yours, that
there are people who are war with us. They have declared war on
the United States and on western civilization. They feel like the
freedoms we have lead to debauchery and lead to things that can
be avoided if you have on religious zealot controlling what people
get to do. I do not want to get there. I believe God gave us freedom
of choice.

And yet when you are dealing with people at war with you, are
often different parts of the Constitution come into play. I have been
struck that people demand constitutional rights for people who
have declared war against us that actually are not constitutional
rights for them at all. The Constitution anticipates that in time of
war or in time of peace, our own military will not have the con-
stitutional rights. When I was in the Army, I did not have the con-
stitutional rights everybody else did. That is just all part of the
Constitution.
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I have been concerned about parts of the PATRIOT Act, but felt
that if it were pertaining to foreign non-U.S. citizens and we had
some terrific discussions about this back in my first term, 05 and
’06. But even then it needed to be properly monitored.

There were a couple of us that really pushed hard, some of us
harder than others, but really pushed for having sunsets so we
could have this discussion down the road. And I was pleased that
we got them in on anything in the House version so that when it
got to conference it could still be used.

But as the last 5 years have unfolded, it seems to be that the
biggest abuses have not come in 206 or 215, the “Lone-Wolf” provi-
sion, but in the national security letters. That is where we had the
IG report that was just devastating of how abusive that has been.
And that is not something that is up for renewal, but I have con-
cerns if maybe we ought to slide the NSL authority under the busi-
ness records provision. I am just uncomfortable after we saw how
easily abused that could be.

I think because of some of the presentations some have made in
public that America is confused about the report of the national se-
curity letter abuses, which have not been similarly abused that I
can find under 215 or 206.

So, I am curious. I asked in a prior hearing if one proponent
against NSLs, if he wanted to see them disappear because I was
entertaining that, and he said, oh, no, I do not think so.

How would you feel if NSL authority were somehow merged with
215 to at least give some requirement of court authority before you
could just send out what basically amounts to a subpoena for
records and other things? Yes, sir, Mr. Fein?

Mr. FEIN. Congressman Gohmert, the first thing I would like to
do before I get specifically that is read from this statement of the
unanimous consent ex parte Milligan about the idea of war chang-
ing the constitutional matrix. And this was, of course, after the ex-
istence of the republic had been shaken by the Civil War.

Mr. GOHMERT. I understand Milligan, and I understand, and per-
haps I did not make myself clear. I am not talking so much in war
there are different things that apply to prisoners of war, enemy
combatants, and things like that. But I would like to one answer
to my question.

Mr. FEIN. I think in one of the prior hearings, it was shown that
on a couple of occasions when 215 authority was sought and turned
down because the judge thought it was focused on First Amend-
ment activity, the government then went and got national security
letters to, in some sense, circumvent the standards of 215. And I
do not see any reason why the national security letters seem to me
historically the ones that have been most abused. They have the
most lax standards administratively. It is not like 215 where you
have to get a court involved, just the FBI goes out there and say
it is relevant. That covers about everything

Mr. SENSENBRENNER. The time of the gentleman has expired.

And the Chair will clarify is that the national security letters
were never a part of the PATRIOT Act.

Mr. GOHMERT. Right.
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Mr. SENSENBRENNER. They were originally enacted in 1986 on a
bill that was sponsored by Senator Leahy of Vermont and Rep-
resentative Kastenmeier of Wisconsin.

T{ﬁle Chair now recognizes the gentleman from George, Mr. John-
son?

Mr. JOHNSON. Thank you, Mr. Chairman.

Mr. Bob Barr, we have seen you many times here testifying on
behalf of liberty, Fourth Amendment issues particularly. And you
know well this area, having served as a U.S. congressman on this
Committee for a number of years, and then prior to that as a U.S.
attorney down in the northern district of Georgia, where, in my
opinion, you exercised prosecutorial authority in a nonpartisan
way. And I appreciate your service to the Nation.

I have just a few questions that I would like to ask you. Does
a relevance standard impose any real check on the government’s
ability to secretly collect information about American citizens using
Section 215? And cannot a good lawyer almost always come up
with a reason why information is relevant?

Mr. BARR. The standard that you refer to is virtually no standard
at all. To come before a judge or any other authority and say we
need this and you need to issue an order allowing us to access this
information because it is relevant to an investigation that we are
undertaking, in effect, means absolutely nothing. It is no standard,
and it is particularly problematic here because the relevance stand-
ard, so to speak, is being used to access information or may be used
to access information on individuals with no connection whatsoever
to a terrorist, a suspected terrorist, or even an associate of a known
terrorist.

Mr. JOHNSON. Well, let me ask you this question. If a terrorist
suspect—and before I do that, though, I must point out the fact
that as a congressman, you served as a Republican, and now I have
not heard you renounce your political leanings, so I assume you are
still a Republican with some libertarian leanings. But I will
not—

Mr. BAR. Probably a little more than that, but I am here today
in a nonpartisan capacity.

Mr. JOHNSON. Well, I do appreciate that, sir.

If a terrorist suspect used a U.S. online dating site and viewed
your profile or sent you a message, could the government collect
your online dating history or other records about you? And would
not such information be relevant to the investigation and possibly
even Q?resumptively relevant since it involved contact with a foreign
power?

Mr. BARR. I would like to make clear for the record that the con-
gressman is referring to a hypothetical, not a real situation.
[Laughter.]

Mr. JoHNSON. Well, I mean, many people use dating services
these days. [Laughter.]

Mr. BARR. With that understanding, I think probably in that
case, there would be a justification for accessing those records be-
cause there would be a link, certainly one that could be dispelled,
but certainly a link that would be apparent. You have a known or
suspected terrorist communicating with an individual, and that in-
dividual may have no connection whatsoever and may be entirely
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innocent. But I think in that situation, there probably would be an
appropriate justification for the government to look at those
records.

Mr. JOHNSON. And what if there was no message at all and there
was just a viewing of the records?

Mr. BARR. There was just what?

Mr. JOHNSON. A viewing of the records.

Mr. BARR. Well, that would establish nothing. If an individual
just goes online to a dating service, as I understand it—never hav-
ing used one—they can look at virtually an unlimited number of
persons with no connection whatsoever. So, in that situation, there
would seem to be no nexus whatsoever that would provide a jus-
tification for the government to then look at that other individual
and their data.

Mr. JoHNSON. Well, that is kind of using a reasonable standard,
but I guess someone could eke out a relevancy purpose.

Mr. SENSENBRENNER. The gentleman’s time has expired, and the
Chair will observe that the use of dating services, either hypo-
thetically or actually, is not within the purview of this hearing.

So, with that note, I would like to thank all of the witnesses for
their testimony today. And without objection, all Members will
have 5 legislative days to submit to the Chair additional written
questions for the witnesses, which we will forward and ask the wit-
nesses to respond as promptly as they can so that their answers
may be made part of the record.

Mr. SENSENBRENNER. Without objection, all Members will have 5
legislative days to submit any additional materials for inclusion in
the record.

Also without objection, letters from the Federal Law Enforcement
Officers Association, the Sergeants Benevolent Association of New
York City, the Society of Former Special Agents of the FBI, the FBI
Agents Association, Keep America Safe, the National Association of
Assistant United States Attorneys, and the National Fraternal
Order of Police in support of the reauthorization of the PATRIOT
Act, will be submitted to the record.*

And without objection those three requests are so ordered.

The gentleman

Mr. BARR. Mr. Chairman, I may have missed the beginning, but
might I ask permission to have my entire printed statement made
a part of the record?

Mr. SENSENBRENNER. Well, just to make clear, without objection,
the printed statements of all four of the witnesses will be made
part of the record at the beginning of their testimony.

And if there is no further business to be brought before the Sub-
committee, the Subcommittee stands adjourned.

[Whereupon, at 11:53 a.m., the Subcommittee was adjourned.]

*The submissions referred to are located in the Appendix of this hearing record.
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First and foremost, I would like to thank Chairman
Sensenbrenner and Ranking Member Scott for convening this very
important hearing on the Patriot Act and its expiring provisions.

I would also like to thank today’s witnesses for coming in and
sharing their expertise and experiences with us.

e Patrick J. Rowan, Partner, McGuireWoods LLP

¢ The Honorable Robert Barr, Former Congressman (GA-7)

¢ Bruce Fein, Campaign for Liberty

¢ Ed Mullins, President, Sergeants Benevolent Association of New

York City

In today’s hearing, we will have an opportunity to discuss the
expiring provisions of the Patriot Act and the Foreign Intelligence
Surveillance Act (“FISA”), particularly, the “roving wiretap,” “lone
wolf,” and “business records” provisions. Unless action is taken soon,
these provisions are due to sunset on May 27, 2011, after being
renewed for two months back in March to allow for more oversight,
investigation, and consideration.

We are not strangers to these provisions, as they become a
controversial topic of discussion in every debate about the Patriot Act

or FISA. As a matter of fact, just a couple of months ago we stood on

2



119

constitutional and civil liberties concerns they raise as we debated
H.R. 514, which would have extended the expiring provisions.

As a member of the Homeland Security Committee, I
understand and appreciate the importance of national security, and
the challenges we face as we strive to protect our nation from foreign
threats. However, as an American citizen, I am deeply concerned
when our Constitutional rights run the risk of being infringed upon in
the name of national security.

To win the war on terror, the United States must remain true to
the founding architects of this democracy who created a Constitution
which enshrined an inalienable set of rights. These Bills Of Rights
guarantee certain fundamental freedoms that cannot be limited by
the government. One of these freedoms, the Fourth Amendment, is
the right of the people to be secure in their persons, houses, papers,
and effects against unreasonable searches and seizures.

We do not circumvent the Fourth Amendment, or any other
provision in the United States Constitution, merely because it is
inconvenient. While the PATRIOT Act is intended to improve our

ability to protect our nation, it needs to be revised and amended to

w2
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jewel of democracy. However, in their current state, the provisions
we are examining today do not do that.

First, we will look at Section 215 of the PATRIOT Act which
enlarges the scope of materials that may be obtained under FISA, and
lowers the standard required before a court order may be issued to
compel production. This is sometimes referred to as the “business
records” provision because it is often used to seize that type of
information. As the “business records” provisions is currently
written, an executive branch agent can obtain a FISA court order
requiring a person or business to produce essentially any record that
is relevant to a national security investigation without showing
probable cause or even a direct connection to a foreign power.

The second provision, known commonly as the “roving John
Doe wiretap,” allows the government to obtain intelligence
surveillance orders that identify neither the person nor the facility to
be tapped. Like the first provision, this, too, was addressed in the
Judiciary Committee during the last Congress, and is also contrary to
traditional notions of search and seizure, which require government

to state “with particularity” what it seeks to search or seize. If this
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should be done so to mirror similar and longstanding criminal laws
that permit roving wiretaps, but require the naming of a specific
target.

The third provision that H.R. 514 would extend is the “lone
wolf” provision, which permits secret intelligence surveillance of non-
US persons who are not affiliated with a foreign organization. This
type of authorization, which is only granted in secret courts, is subject
to abuse, and threatens our longtime understandings of the limits of
the government’s investigatory powers within the borders of the
United States. Moreover, according to government testimony, this
provision has never been used. Because of the potential for abuse
created by this provision, and the lack of need for its existence, it, too,
should be allowed to expire.

Issues surrounding these particular provisions are not a
stranger to us, for we have been dealing with them since 2001 when
the PATRIOT Act was introduced. In 2005, the Patriot was examined
in the Judiciary Committee. I, along with other Members of the
Judiciary Committee like Mr. Conyers and Mr. Nadler, offered

multiple amendments that not only addressed these three



122

of intent.

Again, these same issues came before us in 2007. On August 3,
2007, I stood before you on the House floor discussing the Foreign
Intelligence Surveillance Act (FISA), another piece of law used in
conjunction with the PATRIOT Act and essential to combating the
war on terror, but one that was in need of improvements to protect
Americans’ Constitutionally enshrined civil liberties. On that day, I
said that, “we must ensure that our intelligence professionals have the
tools that they need to protect our Nation, while also safeguarding the
rights of law-abiding Americans,” and I stand firmly behind that
notion today.

When we were considering FISA, there were Fourth
Amendment concerns around secret surveillance and secret searches,
which were kept permanently secret from the Americans whose
homes and conversations were targeted. There were also concerns
such secret searches intended for non-U.S. citizens, could be used to
target Americans.

I offered amendments to ensure that any surveillance of an

American is done through established legal procedures pursuant to
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Intelligence Surveillance Court is indispensable and would play a
meaningful role in ensuring compliance with our constitution. I
stand here today urging my colleagues to consider allowing similar
amendments to the PATRIOT Act that better protect Americans’ right
to privacy before moving this legislation out of the House on
Representatives and onto the other legislative body.

Furthermore, a bill considering an extension of these provisions
was considered last year in the 111t Congress, and went through
oversight hearings and two days of mark-up in the Judiciary
Committee. Yet, none of those voted-on, bipartisan amendments that
resulted from those hearings have been included in any recent
legislation. In those hearings, multiple concerns were raised about
the breadth of the PATRIOT Act and the leeway it gives to infringe
upon an individual’s privacy and civil liberties.

In the mark-up, I personally introduced amendments that
would allow for greater transparency in the PATRIOT Act and
enhanced protection against violation of individuals’ civil liberties.

None of my amendments, or those introduced by any of my
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been included in any recent legislation.

As an American citizen, the security and safety of my
constituency is pinnacle, but I will never stand for legislation that
infringes on the basic rights afforded in our Constitution. When our
founding fathers drafted the constitution, after living under an
oppressive regime in Britain, they ensured that the American people
would never experience such subjugation. Where are the protective
measures for our citizens in the PATRIOT Act? Why are the
measures addressed in the last Congress not included in the bill?

Tomorrow, we will have an opportunity, once again, to make
substantive changes to these provisions to ensure that we are striking
the right balance between giving the Executive branch the powers it
needs while preserving the civil liberties and privacy of Americans.

There is nothing more important than providing the United
States of America, especially our military and national security
personnel, the right tools to protect our citizens and prevail in the
global war on terror. Holding true to our fundamental constitutional
principles is the only way to prove to the world that it is indeed

possible to secure America while preserving our way of life.
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From this hearing, it is my hope that we will come away with a
better knowledge of how to best address the needs of those agencies
which uphold our national security, while upholding constitutional
principles and protecting the rights of privacy of the American people.

I would like to thank the witnesses again for their testimony.

Thank you Chairman, and I yield back the remainder of my time.
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The Patriot Act
significantly
expanded
government
surveillance
authorities
with minimal
Congressional
deliberation.
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Introduction

Ir is nearly a decade now since Congress
respondled ro the terror atracks of 9/11 by
anting its hasty approval to the USA Pa-
iot Act, a sprawling piece of legislation
comprising hundreds of amendments o

an array of complex inelligence and law en-
forcement statuces. As the Washington Post
noted at the rime, “members of both p
ties complained they had no idea what they
were voting o, were fearful thar aspects of
the ... bill went too far—yet voted for irany-
way.”?

Recognizing that Patrior had signi
cantly expanded governmenr surveillance
authorities with minimal deliberation, Con-
gress established expiration dates for 16
of the Act’s most controversial provisions.
It similarly established a sunset for the so-
called “Lone Wolf” " the Inielli-
gence Reform and Terrc 1 Prevention Act

PX'GV
0f 2004, which allowed non-U.S. persons o
be menitored under the aegis of the Foreign
neelligence Surveillance Act even if they
were unaffiliated with any foreign power?
Tnn 2005, Congress macle 14 of those provi-
sions permanent, but retained sunsecs for
the Lone Wolf provision, as well as Patriot
Act provisions authorizing the secretive For-
eign Incelligenc Court to issue

ving wiretaps” and broad
orders compelling the production of busi-

warrants for

ness records or any other “tangible thing,
n the process, legislators added a number of
safeguards atmed, in part, at a
concerns of civil libertarians.

In lare 2009, as the sunset date loomed,
the judiciary committees of both the House
and Senate held extensive hearings to con-
been used
isting stat-

ssuaging the

der how these new powers &
and what modifications to the o
ures mighe be appropriate.® Additionally, in

response to a series of increasingly damr
reports from the Justice Departnent’s Office
of the Inspector General, showing large-scale
and systematic abuse of the Pacrior Act's ex-
panded authority to issue National Security

ng

¥

Lecrers,” Congress held furcher h
cused on these powerful tools, v v
the Federal Bureau of Investigation to de-
mand a wide array of relecommunicarions
and financial records without judicial ap-
proval ®

The hearings and asscciared debate gen-
erated both subscantial press coverage® and
an array of substantive reform bills.'” Uld-
mately, however, and despite a temporary
short-tarm  extension aimed at allowing
further debate, Congress passed—and Presi
denr Obama signed—a one-year reauchori-
zation of the expiring provisions without
modification.'!

The rationale for the limited reauthori-
zation was that the intervening time would
be used for fruitful deliberation on needed
reforms, bur that hope was not borne out.
Until February, there had been almost no
furcher debate in Congress concerning the
expiring Patrior provisions or the pressing
need for National Securry Lerter reform,
and press attention had been correspond-
ingly scant.

At least some legislarors, however, appear
to be growing weary of tk Is. The
same one-year reauthorization that casil
gamered the two-thirds majority required
for fast-track passage in 2009 fell short this
year, to the surprise of many observers.'?
Instead, Congress approve.
of the expiring provisions for just three
months, with leaders in boch parties pledg-
ing that there would now
ous deliberation on the need for subsrantive

ay

se defers

an extension

inally—be seri-

reform.**

As of this writing, most of the legislar
proposals that have been advanced involve
elther long-rerm reauthorization without
alteration or modest amendments. Sen. Di-
anne Feinstein (D-CA) supports reautho
zation through the end of December 2013,
along with an extension of the conrtroversial
FISA Amendments Act of 2008 to the same
dare,** while Sen. Chuck Grassley (R-1A) is
secking permanent reauthorization of the
exp.
(D-VT), meanwhile, has re

ive

-

ing provisions!® Sen. Pacrick Leahy
troduced the




relatively mild reform legislation he spon-
sored in 2009, which at the time was ap-
pm\ul by a biparrisan majority of the §
ate Ju muuuy Comun:me.l”

With additional time for deliberation,
however, Congress should consider more
far-reaching changes. With minor modifica-
tions, the voving wiretap provision can safely

Sen-

be made permanent, Droviding greater clar-
ity and cerraingy to intelligence investgarors,
The Section 215 “ta.ngublc things” provision
by contrast, requires additicnal Congressio-
pal scruein 1d be extended only in a
narrowed form, and with further reporting
and auditing require he Lone Wolf
provisioz, which as of last year the Justice
Deparrment aid had never been used, can
simply be allowed o expire. (Tn the event
that consensuis has not been a
the new deadline arrives, there is litle reason
o believe their expiration would cause any
near-term impedinient to intelligence gdrh—
ering: all three sunserring provisions have
been used fairly sparingly, and are, in any
grandfacher clause thar
would permit their conrinued use for investi-
gations already underway. 7y

Most importantly, Congress should nar-
row the scope of National Security Letrers,
which have already proven susceptible to
widespread abuse, and which federal courts
have already found to be seriously constiru-
tionally defective in their current form. A
an absolute minimum, a ser rocedur-
al safeguards that the Justice Deparcment
has already a ; eed to implement on a vol-
untary basis should be codified in scature.
Even with these added constraints, a new
sunset for expanded NSL auchorities should
be established, along with mandarory audic-
ing by the Office of the Tnspector General,
o ensure t} a [lky e subject ro adequare
con g* t’SS‘Oﬂ

shot

hieved when

event, subje

o 3

es of

review.,

I now tum to consider each « e sun-
setting provisions, as well as National Se-
curiry Leteers, in detail. While many of the
arguments below are framed in terms of the
CONSTLTLEOn:

1 limics on government surveil-

lance, they also provide policy grounds for
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rveform. Insofar as these provisions impose
heavier burdens on core privacy, speach, and
associarion interests than is necessary to the
protection of national security thar should
be sufficient reason to seck a better balance
regardless of where one comes down on the
legal question,

The Lone Wolf Provision

The exnamdmar} tools available to in-
arors under the Foreign I
vauhmu Act, passed over 30 yeats ago
response to revelations cn fendemic executive
abuse of sp pying powers,'® were originally de-
signed to cover only “agents of foreign pow-
ers” The Lone Wolf pxowsmﬂ severed that
necessary licck for the first time, authoric-
ing FISA spying within the United States on
any “non-U.S. person” " {thar is, anyone nota
f1ﬂ7\’h or 1L‘U'll Pewlildﬂ"ﬂrlk‘slu
gages in Internarioral terrorism or acty
preparation therefor,” and allowing the
s definivion of an “agent of a foreign
powet” to apply to suspects who, bluntly pus,
nts of any foreign power.
According to a f‘m sent to Senator Leahy
in September of 2009 by Assiscanr Attorney
General Roland Weich, the Lone Wolf provi-

srelligenc

>ﬂr) wil 10 “an-

ities

are not in fact agy

sion’s authority had never been invoked as of

that date, and there has been no indication
tha it has been used since.'”

As with many post-9/11 intelligence 1e-
forms, the Lone Wolf provision has its gen-
esis in the misguided assumption that every
ingelligence failure is evidence rhat investiga-
tors lack sutficient surveillance authori
ient scapegoat inrernal insti-

moml dysfuncrion often bears the lion's
hate of the blame ' In the aftermath of the
atracks, it was initially aileged chat FBI inves-
who had wanted ro obtain a warrant
the faptop of so-called “20th hijack-
1s Mous

—while

er” Zacari
because FISA Jacked suuh a Lene Wolf provi-

oui were unable to do so

sion. This claim, according to the Congressio-
ch Service, l,rovvmd the “historical

nal Res;
imperus” tor Lone Wolf authority. =

Congress should
narrow the scope
of National
Security Letters,
which have
already proven
susceptible to
widespread
abuse.



The problem

was not that
investigators
lacked Lone Wolf
powers, but that
they had not
properly applied
the powers they
already had.
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But a 2003 biparrisan report from the
ry Commitree tells a very dil-
ferent story.* Tt notes that on Seprember 11
2001, investigarors were able to obrain a con-
ventional warrant using the exact same evi-
dence that had previously been considered
insufficient. Worse, the Committee found
that supervisors at FBT Headquarters had
ailed to link related reports from different
field offices, or to pass those &
the lawyers tasked with determining when a
FISA warrant should be sought. Officials in
cha che Seriate reporr concluded, xnis\p—
plied such nu\ml legal standards as “prob-
able cause” and falsely bﬂluwd rhi' they
could not seek a FISA order unless the spe-
cific foreign cerror group with which a ra
was affilia Eed\m Hhe definitively identi
“In: performing chis faitly s Jqlmor«v;n'd
task,” the repert concludes, “FBI headquar-
rers personnel failed miserably™” In short,
wrmbl 11 was not that investigarors lacked
Lone Wolf powers, bur that they had not
properly applied the powers they alreadv bhacl.
Nevertheless, the new power was granc
That it had not been used at the tix
the last reauthorization debace suggests that
the provision remedied no dire gap in exist-
ing surveillance authoricies, but alse that
it has not }'I“"l(d any practical harm. The
Lone Wolf provision does, however. threaten
o blur the vital and cradiconal dis
in American law between the constra
strictly
tions and fore:

Senate Judicia

188

nCrion

s 011

domestic narional security investiga-

1 incelligence

Toreign Intelligence versus Domestic
Security

Courts ways extended greater
deference to the executive in the realm of
foreign incelligence than in cases involving
strictly domestic securiry concerns. Ir
inal ruling in whar has come to be known as
the Keith Case, a unanimous Supreme Couut
held that the Fourch Amendment’s war
requirement applied wirh full force to strict
ly domestic intelli gn rice invescigarions, even
where the national security was Anplicatcd.”
The Court did, however, echo the language

have

sem-

of prior rulings, suggesting that less strin-
gent limits nugh' apply where foreign pow-
ers were concarned:

Further, the instant
no judgment on the scope of the
President’s surveillance power with
respect to the activities of foreign
powers, within or wir]mu' this coun-
try. The Actomey General
in this case states that the surveillanc-
es were “deemed necessary to protect
the nation from acremprs of domestic
organizations 1o attack and subvert the
existing structure of Government”
(emphasis supplied). There is no evi-
dence of any involvement, directly or
indirectly, of a foreign power.?’

case requires

’s affidavic

The Court clearly saw the involvement of a
forﬂgn power as a crucial factor demarcar-
ing two consticutionally distinct realms, Pri-
or to 2005, the Foreign Intelligence Surv
lance Act rracked this dhnn(“on, enabling
Lroad surveillance—subject to the oversight
of a secret court, and governed by laxer v
scricrions than apply in domestic criminal
investigations—of persons demonstrated o
be tied o foreign powers, including inrerna-
tional terrorist groups.?® Absent the involve-
ment of such a foreign power, the salient
considerations bearing on investigarions of
true lone wolves are nearly indistinguish-
able from those thar apply o investigation
of domestic terrorists and violent criminals.
While the Keith Coure did suggest Congress
might create plocedures for domestic na-
arions distiner from
those governing criminal investigations, the
Lone Wolf provision simply adds an addi-
ional crigger condition o a framework oth-
usively used for investigations of
foreign powers.
FISA's definition of international terror-
ism still requires some foreign

rional securiry investi

“riexiss” be-
fore a sklskuted lone wolf can be rarg
but the statute pr ovides only the vague and-
ance thar its aims ot mechods “rranscend”

national boundaries. Construed strictly, this




might be sufficient re keep the boundary
between foreign and domestic intelligence
intact. But Justice Department officials have
suggesred that the definition would cover

a suspect who “self-radicalizes by means of
informarion and training provided by a va-
riety of international rerrorist cr'wupc via the
Interner,” which potendally makes a You-
Tube \l1p the distinction berween a domestic
chreat and an internacional one. i
“ins preparation” for terrorism, according to
the legisiative history, may include the provi-
sion of “personnel, rraining, funding, or oth-
" for either a particular act of rcr
rorism or for a group engaged in terrori
The FISA defimtions of an agent of a for-
eign power applicable to cirizens explicitly
require thata U.S. person targeted under the
staruire must knowingly assist a foreign pow-
er. They also prohibit nweﬁnganoni con-
ducted exclusiy vely on the basi
First Amendment activities
advocacy.” There are no such explicic limi-
tations in the Lone Wolf provision.
Moreover, while internatior:
ism is defined by starure, an analy
Syracuse University’s Transactional &cmrds
Access Clearinghouse, a research stitution
focused on governmenc oversight, suggests
that government entities apply the classifi-
cation inconsistently. Federal prosecutors
decline o bring charges in a substantial ma-
fority of the terrorism cases referred for pros-
ecution by intelligence and law enforcement
agencies, but in the recent cases where charg-
es have been broughr, more than a quarrer of
defendants idencified as terror relared by the
ice Deparument’s National Secuirity Divi-
sion were not so categorived by prosecurors
Only 8 percent of defendancs appeared on all
of three lists of terror-related cases indepen-
dently compiled by the Justice Department,
federal prosecutors, and federal coures.®” In
light of this discrepancy—and especially in
‘he absence of the scrutiny im pmed by asun-
set—chere gwunm to worry tha
ing the bright-line requirement of alink to a
fOlBlEL power may perniit the FISA process
to be invoked for investigations involving

er

suc h as }:011(1&11

Ju

resnov-
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non-ci

zens that would more properly be
classified as criminal inquiries.

The Broad Scope of FISA Surveillance
Though the evidentiary showing needed
to target a person under FISA is looser than
under criminal law, the
it affords are subscancially broader. So-called
“Title TP é“u]}‘s in criminal cases require
evidence of a “nexus” between sus
criminal acrivity and each location or com-
ity monitored.®! Even then,
agents are only supposed to record conve;
tions thar are pertinent to the investigation.
Once someone is designated as an agent
of a foreign power, by contrast, information
collection is “heavily weighted toward the
government’s need for fon
informarion,” mea;

surveillance powers

cted

munications fac

ign intelligence

arge amoutnts

ing rhat *
ofinformation are collected by automaricre-
co:dmg tobe mmumzed after the fact)” with
the mmnmz on of irrelevant information
ocewrring “hours, days, or weeks alter kohe' -
tion, ’/lr general, FISA%p i
of neatly all information from morn'oud
facility or a searched locarion ™ And as the
discussion of the other provisions analyzed
below should make clear, even casual associ-
ates of a target of FISA surveillance become
susceptible to acquisition of priva
detailing their acrivities.

Bven when informartion has been formally
minimized, it may remain, in practic
able to intelligence agencies. In the 2003 case
U.S. v. Sattar, the FBI had reported that it had
conducted FISA surveillance subsequent to
which “approximarely 5,173 pertinent voice
calls . .. were ot minimized.” When it came

2 records

&, avail-

time for the discovery phase of a crimin
al against the FISA ta t, the FBL

‘tmwved and disclosed to the defendants
. obtained through

over 85,000 audio files .
FISA surveillan
of Ticle IIT surveillance are typi
ally informed of the eavesdropping, after the
investigation has finished, FISA targers are
not—enhancing the secrecy of intelligence

Ly eventu-

practices, but removing 2 powerful check
against abuses.®

Removing the
bright-line
requirement
ofalinktoa
foreign power
may permit the
FISA process to
be invoked for
investigations
that would
more properly
be classified

as criminal
inquiries.



Serious

civil liberties
concerns remain
about the
specific statutory
language
authorizing
roving
intelligence
wiretaps,
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Recommendations
Tn surn, ar thorized under
FISA will rend to sweep quite broadly, collect-
ing a more substantial volume of
about innocent Americans than would be the
norm under T; fi
cant differences may make sense in the con-
text of spying aimead ar targers who have the
resources of a global rerror nerwork to draw
upor, and who wilt often be trained to employ
saphisticared countersurveillance protocols in
their communications with each other.
The need for s y is heighrened when
the target is a member of a larger group gen-
y beyond the immediate reach of U.S. au-

investigation

information

e I wireraps, These sige

radicional law en-
he interest in continued
f thar larger group—whether
ﬂﬂ\“l‘ig O 1TIOTTor
also means
that intelligence invesrigarions may not have
iminal prosecurion of the targer as their
. As a rule, these considerati
do net apply to gentine lone wolves.

apabilicy to ir
forcement systes
investigation
by turning or

y o

their agent in the Unired States

ns simply

In the absence of the special needs cre-

ated by the involvement of foreign powers,
then, l'cfli.]|]('l’ on Thf‘ more Sfl'iligf!lf pl'C\V -
sions of Tide III should be the norm. This
should pose no preblem for investigators,
because any application meeting the stan-
dard for the Lene Wolf provisien, if legiti-
mately construed to cover actual rerror plot-
ter: also meet the standards of Tidle (1]
Because Lone Wolf authority does not yet
appear to have been invoked, ir is difficulc
to gauge the appropriare level of cor
abour irs porential furure uses. Since, how-
ever, it does riot appear to have been neces-
saty in practice, and by its own cerms would
only properly apy parallel criminal
authoriries would also be available, there is
lizele good reason to leave it on the bocks.
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Roving Wiretaps

Secrion 206 of the Patriot Act established
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under the auspices of the Foreign ingelli-
gence Surveillance Act. The idea behind a
ing wiretap should be familiar to fans of
the acclaimed HBO series The Wire, in which
drug dealers rapidly cycled through dispos-
able “burner” cell phones to evade police
cavesdropping. A roving wirerap is used

et is thought to be employing

allows the eavesdropper to quickly begin lis-
tenin;

On wWhatever new phO‘JC liﬂi‘, or Inte
ount her quarry may be using, wich-
having ro go back to a juds
warrant every time. Tn 2009, FBI Director
Robert Mueller testified thar roving author-
ity under FISA had been used 147 times.*®

Roving wiretaps have existed for criminal
investigations since 1986.°7 There is broad
agreement, even among staunch civil lib-
tarians, that similar autherity should be
available for terror investigations conduct-
e under the supervision of the Foreign In-
telligence Surveillance Coure.™

Serious civil liberties concerns remain
abetir the specific statutory language atitho-
ing roving intelligence wirecaps, howev
To understand why, it's necessary te exa
ine some of the broad differences between
elecrronic surveillance warrants under FISA
and che Title I wiretaps employed in crimi-
nal investigations.

The Fourth Amendment imposes two
central reqUIreINENs On WATANts aurhoriz-
ing government searches: “probable cause”
and “particularity.”” Under Title III, that
means warrane applications must connect
the proposed surveillance to some specific
criminal ac, and must “pardcularly [de-
scribe] the place co be sea
sons or things to be seized” For an ordinary
non-