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FOREIGN CORRUPT PRACTICES ACT

TUESDAY, JUNE 14, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:03 a.m., in room
2141, Rayburn Office Building, the Honorable F. James Sensen-
brenner, Jr. (Chairman of the Subcommittee) presiding.

Present: Representatives Sensenbrenner, Gohmert, Goodlatte,
Poe, Marino, Gowdy, Adams, Quayle, Scott, Conyers, Johnson, Chu,
Jackson Lee, and Quigley.

Staff present: (Majority) Sam Ramer, Counsel; Lindsay Ham-
ilton, Clerk; Joe Graupensberger, Counsel; Sam Sokol, Counsel,
and Veronica Eligan, Professional Staff Member.

Mr. SENSENBRENNER. The Subcommittee will come to order.

Without objection, the Chair is authorized to declare recesses
during votes today, which I don’t anticipate.

I would like to welcome the witnesses today.

In 1977, the world was a very different place. The Soviet Union
was continuing to expand its reach around the world, China had
only recently been visited by President Nixon, and profit-making
enterprises were forbidden in that country. Back then, the concerns
arose about the level of bribery that American companies engaged
in abroad. The revelations of slush funds and secret payments by
American corporations were blamed for adversely affecting Amer-
ican foreign policy.

In response, Congress passed the Foreign Corrupt Practices Act,
or the FCPA. The law sent a strong signal that bribery would not
be tolerated and businesses would not be able to look the other
way. The law addressed the issue of foreign bribery in three ways.
First, it required all publicly held corporations, whether U.S. or for-
eign, to keep accurate books, records and accounts. Second, it re-
quired these issuers to maintain a responsible internal accounting
control system. Third, it prohibited bribery of foreign officials by
U.S. corporations and issuers, and these provisions applied to cor-
porations as well as to individuals.

Thirty-four years later, the world has turned upside-down. The
Soviet Union is shattered, leaving in its wake autonomous repub-
lics. China has become a global manufacturing power. The nature
of overseas businesses has changed. Many of these countries have
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some degree of state control over their businesses, bringing new
relevance to the enforcement of our foreign bribery laws.

In the last few years we have seen a dramatic increase in the
number of cases prosecuted by the Justice Department under the
FCPA, including a record number of fines with staggering sums.
The Wall Street Journal pointed out that FCPA fines made up half
of all DOJ Criminal Division penalties in fiscal year 2010. This is
a considerable windfall for the Federal Government.

Significant concerns about the FCPA and its enforcement by the
Justice Department are being expressed by the business commu-
nity, and business is already in trouble. Under the Obama Admin-
istration, America is suffering through a severe and prolonged eco-
nomic downturn. Businesses that are trying to comply with the
FCPA assert that the law is being enforced in a vague and impen-
etrable manner. Because the risks of prosecution are so great, with
million-dollar fines and possible prison sentences, companies would
rather settle with the Justice Department than go to court.

The result is a shortage of court decisions determining the limits
of the law. Companies must then analyze cases prosecuted by the
Justice Department and the settlements reached to determine how
to do business in foreign markets.

The business community complains that the absence of case law
interpreting the breadth and scope of the FCPA inflates the De-
partment’s prosecutorial discretion and confounds industries’ abil-
ity to conform to the law. For instance, there is no clear rule on
what qualifies as a foreign official, nor what percentage of state
ownership qualifies a company as an instrumentality of the state.
Companies lack guidance on how expensive a gift must be to be
considered a bribe.

Businesses and corporations are bracing for thousands of new
regulations from Obamacare and Dodd-Frank. The NLRB is trying
to tell companies where they are allowed to build things in the U.S.
We are expecting more onerous regulations from the EPA as it ad-
ministratively legislates where Congress has chosen not to. It is no
wonder that the business community suspects that the Administra-
tion is hostile to free enterprise. How are businesses supposed to
hire when they do not know what their costs or legal exposure will
be?

FCPA prosecutions should be effective and fair, and they must
be predictable. The rules of the road must be communicated clear-
ly. Companies should have the same ability to guide themselves as
motorists do, so that business can start moving again.

As a part of its oversight functions over the Justice Department
and the criminal laws of the United States, this Committee is well
suited to examine the impact of the FCPA and to ask hard ques-
tions about whether the act is succeeding in its mission or is need-
lessly hurting American job creation. I look forward to hearing
more about this issue and thank all of our witnesses for partici-
pating in today’s hearing.

It is now my pleasure to recognize for his opening statement the
Ranking Member of the Subcommittee, the gentleman from Vir-
ginia, Mr. Scott.
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Mr. ScorT. Thank you, Mr. Chairman, and I am pleased to join
you for the Subcommittee hearing on Foreign Corrupt Practices
Act.

The Foreign Corrupt Practices Act contains provisions that make
it unlawful for individuals and corporations to make payments or
bribes to foreign officials for the purpose of obtaining or retaining
business opportunities abroad. At the time of its passage in 1977,
Congress was concerned that such bribery harms American busi-
nesses, erodes confidence in the economic system, rewards corrup-
tion instead of efficiency, and creates foreign policy problems.
These concerns remain.

In recent years, the Department of Justice has substantially in-
creased the number of prosecutions against corporations and indi-
vidual executives and has collected more in criminal fines than any
other period in the history of the law. As a result of the collective
efforts of the Department of Justice, Department of Commerce, and
the Securities and Exchange Commission, the United States has in-
vestigated and prosecuted many foreign bribery cases. In fact, it
has investigated and prosecuted more cases than any of the other
38-member countries of the OECD, the Organization of Economic
Cooperation and Development Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions.

That is an international agreement aimed at reducing corruption
in developing countries by encouraging sanctions against bribery in
international business transactions carried out by companies based
in the Convention member countries. These increased enforcement
efforts have raised concerns regarding certain provisions of the
statute among some in the business and legal community. They
argue that some of the prosecutions are unfair and actually harm
U.S. companies and ultimately our economy by stifling incentives
to do business abroad. Some feel that overly-aggressive enforce-
ment places U.S. companies at a disadvantage in the global mar-
%{etplace when competing against companies not subject to the U.S.
aw.

Specifically, they cite problems with current statutory definitions
of “foreign official” and “instrumentality.” One of the problems is
the contention that the Justice Department and the SEC are inter-
preting the definition of “foreign official” too broadly, especially
when it comes to payments to companies that are state owned or
state controlled. Under those circumstances, it may not be imme-
diately apparent whether a manager or other employee is to be
considered a foreign official in the sense contemplated by the law.

Other recommendations for amending the law include having the
ability to cite a company’s compliance program as an affirmative
defense against criminal liability. Having this would allow compa-
nies to rebut the imposition of criminal liability for violations if em-
ployees or contractors responsible for the violation were found to
have circumvented compliance measures that were in place to iden-
tify and prevent violations.

As we speak, many companies invest substantial sums, perhaps
even millions of dollars, in developing sophisticated compliance pro-
grams in an effort to train employees and in an effort to identify
actual or potential problems and prevent them. They may retain
in-house compliance officers and monitors, all without the ability to
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be certain as to what conduct is safe and which isn’t. The result
may often be over-compliance, but many feel that it is better to be
safe than sorry.

Lack of clear standards and guidance, even the availability of the
Justice Department’s opinion release procedure, may often result in
companies declining to engage in an array of legitimate business
activities which not only stifles business growth but ultimately our
economy. Punishing those companies and individuals who are act-
ing in good faith and who are already doing everything they can
to identify and prevent violations of the law runs counter to our
basic tenets of fairness and justice.

Another recommendation for change includes limiting successor
liability. Why should a company be held criminally liable for ac-
tions of a company that it acquires or merges with, especially when
actions occurred prior to the acquisition or merger and were en-
tirely unknown to the acquiring company which had conducted its
due diligence review of the offender company’s operations? This,
too, runs counter to our system of justice and the principle for pun-
ishing only the guilty party.

Other recommendations have included adding willfulness and
materiality requirements and limiting parent liability for subsidi-
ary’s conduct not known to the parent.

Effective enforcement of the law is crucial to protecting and pre-
serving the integrity of international business and economic devel-
opment. As we applaud aggressive enforcement of our laws, we
must also acknowledge the necessity of periodically reviewing those
laws in order to ensure that they remain fair and just, as well as
effective tools against crime and corruption, and that is what our
witnesses will discuss today and why we look forward to their testi-
mony.

Thank you, Mr. Chairman. I yield back.

Mr. SENSENBRENNER. I thank the gentleman from Virginia.

The gentleman from Michigan, Mr. Conyers, the Ranking Mem-
ber of the full Committee, is recognized for 5 minutes for an open-
ing statement.

Mr. CoNYERS. Thank you, Chairman Sensenbrenner.

You observed that under the dawdling of the Obama administra-
tion, when we went into an economic decline, I would just like to
put into the record that in the first year, the first month of Presi-
dent Obama being sworn in on January 20, 2009, the unemploy-
ment rate was 598,000. I suppose you are not going to blame him
for that.

But in December, when he wasn’t in office, the unemployment
rate was 524,000 people out of work; and in November, it was
584,000, the people who lost their jobs and were unemployed, a
small detail.

Now, to my tremendously competent Subcommittee on Crime
Chairman, Bobby Scott, about this overly aggressive enforcement,
there have been 140 cases in 10 years. Will somebody explain to
me what makes that overly aggressive? I don’t think so.

And so I would like to just shed a little different view about this
thing. To me, there are six points that I wanted to mention.

First of all, I want to tell you a suggested amendment that I can
support, and that is the addition of a compliance defense which
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would permit companies to fight the imposition of criminal liability
for these FCPA violations if individual employees or agents had cir-
cumvented compliance measures that were otherwise reasonable in
identifying such violations.

But let’s look at the clarification of foreign official and instru-
mentality provisions. Without a clear understanding of who is a
foreign official, this could create a problem, and I think I can sup-
port that one.

But now let’s start looking at limiting successor liability and lim-
iting the parent company liability for acts of subsidiary. You don’t
get—if you buy a house and there is a mortgage on it that you
didn’t find, your liability isn’t limited. You have got to pay for it.
And so why should companies with pretty good sized legal assist-
ance have to get off because there was something going on that
they didn’t know about? There is no such exception or modification
made in the general practice of law, and I don’t see why it should
be here. Limiting the parent company liability for acts of the sub-
sidiary. Oh, they didn’t know they were doing wrong. Yeah, right.
They have got all the lawyers that they need, and to now tell me
that they didn’t know that their subsidiary was engaged in wrong-
doing is pretty hard for me to swallow this morning.

Adding a willfulness requirement for corporations, I am against
that, too. If they do something wrong, whether we can find out who
is willful or not, that is up to them to find out in court.

Thank you, Chairman Sensenbrenner.

Mr. SENSENBRENNER. Thank you very much, Mr. Conyers.

It is now my pleasure to introduce today’s witnesses.

Mr. Greg Andres has served as Acting Deputy Assistant Attorney
General in the Criminal Division at the Department of Justice
since late 2009. In that capacity, he supervises the fraud section,
the appellate section, the capital case unit, and the organized crime
and racketeering section. He joined the Division on detail from the
U.S. Attorney’s Office for the Eastern District of New York, where
he has been an Assistant United States Attorney since 1999. He
graduated from the University of Notre Dame and the University
of Chicago Law School, where he was a member of the University
of Chicago Law Review.

Judge Michael Mukasey served as Attorney General of the
United States from November 2007 to January 2009. He joined
Debevoise as a partner in the litigation practice in New York in
February 2009, focusing his practice primarily on internal inves-
tigations, independent board reviews, and corporate governance.
From 1988 to 2006, Judge Mukasey served as a district judge in
the U.S. District Court for the Southern District of New York, be-
coming Chief Judge in 2000. Prior to his work with the U.S. Dis-
trict Court, he was in private practice for 11 years. From 1972 to
1976, he served as an Assistant United States Attorney for the
Southern District of New York and chief of the Official Corruption
Unit in 1975 to 1976. He received his LLB from Yale Law School
in 1967, and his B.A. from Columbia College 4 years earlier.

George Terwilliger is a senior partner at White & Case LLP and
global head of the firm’s White Collar Practice Group. Mr.
Terwilliger served 15 years in public service as a Federal pros-
ecutor in the U.S. Justice Department. He served as U.S. Attorney
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for the District of Vermont and as Deputy Attorney General. He
earned his Juris Doctor from the Antioch School of Law in 1978,
and his Bachelor’s degree from Seton Hall University in 1973.

Ms. Shana-Tara Regon serves as director of White Collar Crime
Policy for the National Association of Criminal Defense Lawyers.
She focuses on monitoring and attempting to prevent over-criminal-
ization and over-federalization. She also coordinates the NACDL’s
strategic partnership with other organizations on multiple Federal,
legislative and agency initiatives. Prior to joining NACDL, Ms.
Regon practiced as a white-collar defense lawyer for Shipman and
Goodwin LLP in Hartford, Connecticut, representing individual
and corporate clients in state and Federal civil and criminal inves-
tigations. Before her work at Shipman and Goodwin, Ms. Regon
clerked for Justice Joette Katz of the Connecticut Supreme Court.
She is a former president of the District of Connecticut’s chapter
of the Federal Bar Association and a former pupil of the Oliver
Ellsworth Inn of Court. She received her Juris Doctor degree from
Western New England College of Law, where she was a Note Edi-
tor for the Law Review. She also holds a Master of Fine Arts and
Fiction Writing from the University of New Orleans and a B.A. in
English from Sweet Briar College.

Each witness will be recognized for 5 minutes to summarize their
written statement. Without objection, the full written statements
will be included in the record at the point of each witness’ testi-
mony, and the Chair now recognizes Mr. Andres.

TESTIMONY OF GREG ANDRES, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF
JUSTICE

Mr. ANDRES. Good morning, Chairman Sensenbrenner, Ranking
Member Scott——

Mr. SENSENBRENNER. Can you pull your mic up a little bit closer
and make sure that it is turned on? We will reset the clock.

Mr. ANDRES. Okay. Good morning, Chairman Sensenbrenner,
Ranking Member Scott, and distinguished Members of the Sub-
committee. Thank you for providing me with the opportunity to
speak to you today about the Department of Justice’s enforcement
of the Foreign Corrupt Practices Act. I am privileged to appear be-
fore you on behalf of the Department of Justice.

As the FCPA’s legislative history made clear, corporate bribery
is bad for business. In our free market system it is basic that the
sale of products should take place on the basis of price, quality, and
service. The Department of Justice is committed to fighting foreign
bribery through continued enforcement of the FCPA, and by pro-
viding guidance to corporations and others on our enforcement ac-
tions.

Foreign corruption remains a problem of significant magnitude.
The World Bank estimates that more than $1 trillion in bribes are
paid each year, roughly 3 percent of the world economy. Some ex-
perts have concluded that bribes amount to a 20 percent tax on for-
eign investment. In the end, corruption undermines efficiency and
good business practices.

Recently, a Federal jury in the Central District of California
heard evidence of bribes paid by an American company to Mexican
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officials. At issue were bribes, including a $297,500 Ferrari Spyder,
a $1.8 million yacht, and payments of more than $170,000 toward
one official’s credit card bills. This conduct does not amount to good
business practice.

In recent years, the Department has made great strides in pros-
ecuting foreign corruption in all corners of the globe, against both
foreign and domestic companies. These cases have often involved
systematic, longstanding schemes in which significant sums of
money were paid. They did not involve single bribe payments of
nominal sums. For example, the Department’s prosecution of
Daimler AG involved hundreds of improper payments worth tens of
millions of dollars to foreign officials in almost two dozen countries.
Similarly, the Department’s prosecution of Siemens AG, a German
corporation, and three of its subsidiaries involved over $800 million
in improper payments in a variety of countries.

When the Department seeks to enforce the FCPA against cor-
porate entities, we do so pursuant to the internal procedures
known as the Principles of Federal Prosecution Of Business Orga-
nizations. These Principles require Federal prosecutors to consider
nine factors when assessing whether to pursue charges against a
business entity. Those factors include the existence and effective-
ness of a corporation’s pre-existing compliance program, as well as
remedial actions and a company’s cooperation.

Many have commented about the recent increase in FCPA en-
forcement actions. At least one likely cause for this increase in
cases is disclosures by companies consistent with their obligations
under the Sarbanes-Oxley Act, which requires senior corporate offi-
cers to certify the accuracy of their financial statements. This has
led to more companies discovering FCPA violations and making the
decision to disclose them to the SEC and the Department of Jus-
tice.

Of note, the United States’ treaty obligations also impact the De-
partment’s enforcement of the FCPA.

The Department also takes seriously our obligation to provide
guidance in this area. Our goal is not simply to prosecute FCPA
violations, but also to prevent corruption at home and abroad and
promote a level playing field in business transactions. Senior offi-
cials from the Department and others often speak publicly about
our enforcement efforts, highlighting relevant considerations and
practices. In addition, through our Opinion Release Procedure, the
Department advises companies on how to comply with the FCPA.
This procedure is unique in U.S. criminal law.

The Department is proud of our FCPA enforcement record, and
of our continued partnership with the SEC and the Departments
of State and Commerce. We look forward to working with Congress
as we continue our important mission to prevent, deter, and pros-
ecute foreign corruption.

Thank you.

[The prepared statement of Mr. Andres follows:]
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1. INTRODUCTION
Chairman Sensenbrenner, Ranking Member Scott, and distinguished Members of the
Subcommittee: Thank you for providing me with the opportunity to speak to you today about
the Department of Justice’s enforcement of the Foreign Corrupt Practices Act (“FCPA”). 1am

privileged to appear before you on behalf of the Justice Department.

Corruption undermines the democratic process, distorts markets, and frustrates
competition. When government officials, whether at home or abroad, trade contracts for bribes,
communities, businesses and governments lose; and when corporations and their executives
bribe foreign officials in order to obtain or retain business, they perpetuate a culture of corruption
that we are working hard to change. As the FCPA’s legislative history makes clear, “Corporate
bribery is bad business. In our free market system it is basic that the sale of products should take
place on the basis of price, quality, and service.” The Department of Justice is committed to
fighting foreign bribery through continued enforcement of the FCPA, and to providing guidance

to corporations and others on our enforcement efforts.
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II. FOREIGN CORRUPTION

Foreign corruption remains a problem of significant magnitude. Its effects are felt far
and wide, including in U.S. markets, boardrooms, factories, mines, and farms. The World Bank
estimates that more than $1 trillion dollars in bribes are paid each year — roughly three percent of
the world economy. Some experts have concluded that bribes amount to a 20 percent tax on

foreign investment.

Foreign bribery offends core American principles of fair play and it is plainly bad for
business. In short, it stifles competition. Responsible companies, which prosper through
innovation and efticiency, quality and customer service, unfairly lose business opportunities
when their competitors cheat. Congress recognized as much more than 30 years ago, when it

enacted the FCPA in the wake of the Watergate scandal, noting:

The payment of brbes to influence the acts or decisions of foreign officials,
foreign political parties or candidates for foreign political office is unethical. Itis
counter to the moral expectations and values of the American public. But not
only is it unethical, it is bad business as well. It erodes public confidence in the
integrity of the free market system. It short-circuits the marketplace by directing
business to those companies too inefficient to compete in terms of price, quality
or service, or too lazy to engage in honest salesmanship, or too intent upon
unloading marginal products. ln short, it rewards corruption instead of efficiency
and puts pressure on ethical enterprises to lower their standards or risk losing
business. Bribery of foreign officials by some American companies casts a
shadow on all U.S. companies.

These principles have equal force today.

Moreover, corruption undermines efficiency and good business practices. Bribes are
rarely paid only once. Companies and executives that pay bribes often rely on loose controls and
poor accounting, which promote corporate instability and permit other crimes, such as
embezzlement and antitrust violations, to flourish — all to the detriment of shareholders and the

marketplace. Recently, a federal jury in the Central District of California heard evidence of
2
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bribes paid by an American company to Mexican officials, including bribes consisting of a
$297,500 Ferrari Spyder, a $1.8 million yacht, and payments of more than $170,000 towards one
official’s credit card bills. It is difficult to dispute that this conduct does not amount to good

business practices.
III. ENFORCEMENT

In recent years, the Department has made great strides prosecuting foreign corruption in
all corners of the globe — against both foreign and domestic companies. These cases have often
involved systematic, longstanding bribery schemes in which significant sums of money were
paid. Department prosecutions have not involved single bribe payments of nominal sums. For
example, the Department’s prosecution of Daimler AG involved hundreds of improper payments
worth tens of millions of dollars to foreign officials in almost two dozen countries. Similarly, the
Department’s prosecution of Siemens AG, a German corporation, and three of its subsidiaries,

involved the payment of over $50 million in bribes in a variety of countries.
A. Prosecution Guidelines

When the Department seeks to enforce the FCPA against corporate entities, it does so
pursuant to internal procedures set forth in the Department’s United States Attorney’s Manual.
These rules, also known as the Principles of Federal Prosecution Of Business Organizations,
represent official Department policy that all federal prosecutors must follow.

The Principles require federal prosecutors to consider the following nine factors when
assessing whether to pursue charges against a business entity:

1. The nature and seriousness of the offense, including the risk of harm to the public,

and applicable policies and priorities, if any, governing the prosecution of
corporations for particular categories of crime;
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2. The pervasiveness of wrongdoing within the corporation, including the complicity
in, or the condoning of, the wrongdoing by corporate management;

3. The corporation’s history of similar misconduct, including prior criminal, civil, and
regulatory enforcement actions against it;

4. The corporation's timely and voluntary disclosure of wrongdoing and its willingness
to cooperate in the investigation of its agents;

wn

The existence and effectiveness of the corporation's pre-existing compliance
program;

6. The corporation’s remedial actions, including any efforts to implement an effective
corporate compliance program or to improve an existing one, to replace responsible
management, to discipline or terminate wrongdoers, to pay restitution, and to
cooperate with the relevant government agencies;

7. The collateral consequences, including whether there is disproportionate harm to
shareholders, pension holders, employees, and others not proven personally
culpable, as well as impact on the public arising from the prosecution;

8. The adequacy of the prosecution of individuals responsible for the corporation's
malfeasance; and

9. The adequacy of remedies such as civil or regulatory enforcement actions.

Pursuant to these Principles, generally the Department does not hold a corporate entity
accountable for the acts of a single employee. And while no single factor is necessarily more
important than another, the existence and implementation of a company’s compliance program
remains an important factor, and one which the Department has routinely recognized as
significant. For example, on April 8, 2011, the Department announced that it had entered into a
deferred prosecution agreement with Johnson & Johnson, its subsidiaries, and its operating
companies (collectively, “J&J”). As set forth in that agreement, the Department and J&J
resolved the investigation in this manner, in part, because “J&J had a pre-existing compliance

and ethics program that was effective and the majority of problematic operations globally
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resulted from insufficient implementation of the J&J compliance and ethics program in acquired
companies.”

Cooperation is another important factor. The Panalpina matter helps illustrate this point.
On November 4, 2010, the Department announced that it had resolved its investigation of
Panalpina World Transport (Holding) Ltd. (“Panalpina™), a global freight forwarding and
logistics services firm based in Basel, Switzerland, its U.S. subsidiary, and five oil and gas
service companies and subsidiaries. According to publicly-filed documents, Panalpina and its
U.S.-based subsidiary admitted that between 2002 and 2007, it paid thousands of bribes totaling
at least $27 million to foreign officials in at least seven countries, including Angola, Azerbaijan,
Brazil, Kazakhstan, Nigeria, Russia, and Turkmenistan. Because of their criminal conduct, the
companies involved in the schemes agreed to pay a total of over $150 million in criminal
penalties. As part of its efforts to cooperate with the Justice Department’s investigation,
Panalpina engaged counsel to lead investigations encompassing 46 jurisdictions, hired an outside
audit firm to perform forensic analysis, and promptly reported the results of its internal
investigation in over 60 meetings and calls with the Department and the SEC.

The Panalpina resolution was consistent with the Principles, which require federal
prosecutors to consider resolving, where appropriate, FCPA investigations through deferred or
non-prosecution agreements. As the Principles recognize, these agreements “occupy an
important middle ground between declining prosecution and obtaining the conviction of a
corporation,” especially where the collateral consequences of an indictment to the corporation

could be significant.
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B. Enforcement Actions

As the Daimler, Panalpina, and Siemens matters discussed above illustrate, the
Department focuses its FCPA and related enforcement on matters where the allegations of
criminal conduct are clear, egregious, and fall squarely within the FCPA. There are other

examples of egregious conduct, including the following:

e The Bonny Island matter: payments of over $180 million intended, in part, as
foreign bribes. On February 11, 2009, Kellogg Brown & Root LLC (KBR), a global
engineering, construction and services company based in Houston, pleaded guilty to
FCPA violations. KBR admitted that it paid two agents approximately $182 million,
and that KBR had intended for these payments to be used, in part, for bribes to
Nigerian government officials in exchange for engineering, procurement and
construction contracts. KBR’s former CEQ, Albert "Jack" Stanley, also pleaded
guilty for his role in the scheme. In addition, three foreign corporate business
partners of KBR have all reached criminal resolutions with the Department in the
Bonny Island matter: Snamprogetti Netherlands B.V. / ENI S.p.A (from
Holland/Ttaly), Technip S.A (from France), and, most recently, JGC (from Japan).

o The Maxwell Technologies matter: payments of over $2.5 million intended, in
part. for foreign bribe payments. On January 31, 2011, Maxwell Technologies
Inc., a publicly-traded manufacturer of energy-storage and power-delivery products
based in San Diego, pleaded guilty to charges related to the FCPA. Maxwell
admitted that its wholly-owned Swiss subsidiary paid its agent in China more than
$2.5 million, and that it intended for these payments to be used, in part, for bribes to
officials at state-owned entities in exchange for business contracts.

e The Alcatel-Lucent matter: payments of millions in foreign bribes. On December
27,2010, the Department announced that Alcatel-Lucent S A. and three of its
subsidiaries had resolved an FCPA investigation with the Department. Alcatel-
Lucent’s three subsidiaries paid millions of dollars in improper payments to foreign
officials for the purpose of obtaining and retaining business in Costa Rica, Honduras,
Malaysia and Taiwan. For example, one of the subsidiaries paid more than $9 million
in bribes to foreign officials in Costa Rica in exchange for business contracts.
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C. Corporate Governance Legislation & United States Treaty Obligations

Many have commented about the recent increase in FCPA enforcement actions. At least
one likely cause for those cases is increased disclosures by companies consistent with their
obligations under the Sarbanes-Oxley Act (“SOX”), which requires senior corporate officials to
certify the accuracy of their financial statements, including that those statements accurately
reflect companies’ payments to third parties. The SOX certification process has led to more
companies discovering FCPA violations and making the decision to disclose them to the SEC
and DOJ.

Of note, United States’ treaty obligations also impact the Department’s enforcement of
the FCPA. For example, the Organization of Economic Cooperation and Development’s
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (the “OECD Antibribery Convention”), to which the United States and 37 other
countries are signatories, as well as the United Nations Convention Against Corruption, are
important.

The United States was a driving force behind the negotiation and conclusion of the
OECD Antibribery Convention, which was approved by the United States Senate on July 31,
1998, and entered into force on February 15, 1999. In particular, the OECD Antibribery
Convention requires the United States and all signatory countries to criminalize bribery of a
“foreign public official,” which the OECD Antibribery Convention broadly defines to include
“any person exercising a public function for a foreign country, including for a public agency or

public enterprise.”
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The Department is proud of our FCPA enforcement record, and of our continued
partnership with the Securities and Exchange Commission and the Department of Commerce.
Others have taken notice as well. On October 20, 2010, following a lengthy official review, the
Organisation for Economic Co-operation and Development (OECD) noted that:

The creation of a dedicated FCPA unit in the SEC, continued enforcement of

books and records and internal controls provisions by the DOJ and SEC,

increased focus on the prosecution of individuals and the size of sanctions have

had a deterrent effect and, combined with guidance on the implementation of

these standards, has raised awareness of U.S. accounting and auditing

requirements among all issuers.

TV.GUIDANCE

The Department also takes seriously our obligation to provide guidance in this area: our
goal is not simply to prosecute FCPA violations, but also to prevent corruption at home and

abroad and promote a level playing field in business transactions.

In the past year we have made great efforts to provide more information and
transparency. Senior officials from the Department, as well as others from the Securities and
Exchange Commission and the Department of Commerce, often speak publicly about the
Department’s enforcement efforts, highlighting relevant considerations and practices.
Department officials have addressed compliance officials, general counsels and other business
executives both in the United States and abroad. In addition, the Department worked closely
with the OECD to develop the Good Practice Guidance on Internal Controls, Ethics, and
Compliance, which was issued in February 2010, and establishes a framework of what an

effective compliance program should contain.

Moreover, through our Opinion Release Procedure, the Department advises companies on

how to comply with the FCPA. This procedure, provided for in Title 15, United States Code,
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Sections 78dd-1(e) and 78dd-2(f), is unique in U.S. criminal law and allows companies and
individuals to request a determination in advance as to whether proposed conduct would
constitute a violation of the FCPA. Requests for opinions under this provision require the

Department to issue a response within 30 days of'a completed request.

The resulting opinions, which are available on the Department’s FCPA-dedicated website
(http:/fwrww justice. gov/criminal/fraud/fopal), provide additional guidance on the Department's
interpretation and enforcement of the FCPA. For example, the Department has issued at least
five advisory opinions concerning whether a party fit within the definition of “foreign official.”
In one such opinion, issued on September 1, 2010, the Department explained that a consultant
who was otherwise a “foreign official” would not be acting as a “foreign official” under a
particular business arrangement given the facts and circumstances posed. Similarly, opinions
have been issued regarding what constitute “bona fide” expenditures in promoting a product and

what are considered excessive travel and entertainment costs for foreign government officials.

Our website also contains a copy of the FCPA statute in 15 different languages, the
relevant legislative history, and a “Lay Person’s Guide” to the FCPA, a plain language
explanation of the Act. Further, we include on our website the relevant documents from our
FCPA prosecutions and resolutions dating back to 1998 (and thus include more than 140 FCPA
prosecutions, including charging documents, plea agreements, deferred prosecution agreements,

press releases, and other relevant pleadings).

V. CONCLUSION
As discussed above, international bribery is bad for United States’ businesses, weakens
economic development, undermines confidence in the marketplace, and distorts competition.

FCPA enforcement is vital to United States’ business interests, to ensuring the integrity of the

9



18

world’s markets and sustainable development globally, and to making the international business
climate more transparent and fair for everyone.
We look forward to working with Congress as we continue our important mission to

prevent, deter, and prosecute foreign corruption.

Mr. SENSENBRENNER. Thank you, Mr. Andres.
Judge Mukasey?

TESTIMONY OF THE HONORABLE MICHAEL MUKASEY,
FORMER ATTORNEY GENERAL, PARTNER, DEBEVOISE &
PLIMPTON LLP

Judge MUKASEY. Thank you, Mr. Chairman.
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Good morning, Chairman Sensenbrenner, Ranking Member
Scott, and Members of the Committee. Thank you very much for
hearing me today on behalf of the U.S. Chamber Institute for Legal
jlieform on the important subject of the Foreign Corrupt Practices

ct.

I should say at the outset that none of us is against—or I should
say none of us favors the kinds of cases described by Mr. Andres.
The question is what can be done to detect, deter, and prevent the
incidence of that kind of behavior.

For all the merits of the FCPA in curbing corrupt business prac-
tices, and they are substantial, more than 30 years of experience
have shown ways in which the law and its enforcement can be im-
proved. In my written testimony I describe six possible amend-
ments to help do that. Today I would like to concentrate and high-
light two in particular, the addition of a compliance defense, and
a clarification of the meaning of the terms “foreign official” and “in-
strumentality” in the FCPA. These improvements I think are likely
to raise the standards that businesses follow and will give more
focus and certainty to help them better comply with the FCPA.

The law does not now provide a compliance defense—that is, an
affirmative defense that would allow companies to rebut criminal
liability for violations if the people responsible evaded compliance
measures that were otherwise reasonably designed to identify and
prevent such violations. A company can now be held liable for vio-
lations committed by rogue employees, agents or subsidiaries even
if the company has a state-of-the-art FCPA compliance program.

It is true that the DOJ or the SEC may look more favorably on
a company with a strong FCPA compliance program when deciding
whether to charge the company or what settlement terms to offer,
and a compliance program can be taken into account by a court at
the sentencing of a corporation convicted of an FCPA violation. But
those benefits are subject to unlimited prosecutorial discretion, or
are available only after the liability phase of a prosecution is over,
or both. There is also no guarantee that a strong compliance pro-
gram will be given the weight it deserves.

The system now in place has conflicting incentives. On the one
hand, an effective compliance program can hold out a qualified
promise of indeterminate benefit should a violation occur and be
disclosed. On the other hand, if all that can be achieved is a quali-
fied and indeterminate benefit, there is a perverse incentive not to
be too aggressive lest wrongdoing be discovered, and there is a re-
sulting tendency of standards to sink to the level of the lowest com-
mon denominator, or at best something that is only a slight im-
provement over it. This Catch-22 policy doesn’t really serve any-
one’s interest.

Here I think it is useful to look for guidance to another statutory
system in which companies now do have a compliance defense
under U.S. law, and I am speaking of the system we use to combat
improper workplace discrimination based on race, sex, religion, and
national origin. Under Title 7 of the Civil Rights Act of 1964, there
can be no corporate liability if a company has an anti-discrimina-
tion policy and provides a way for employees who have been subject
to workplace discrimination to get redress. Dozens, if not hundreds,
of cases are resolved every year based on this compliance program
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defense. I think the lesson here is that having a compliance defense
actually diminishes the overall incidence of discrimination because
it encourages employers to have robust systems of compliance. Oth-
erwise, it would look like the interests that are served by the FCPA
are given more weight in a statutory scheme than the interests
served by the Civil Rights laws, which of course is not the case.
And I think we should draw a lesson from Title 7 on how best to
achieve the goals of the FCPA statute.

The FCPA prohibits corrupt payments or offers of payment to
foreign officials, but it does not provide adequate guidance as to
who is a foreign official. The term is defined to include any officer
or employee of a foreign government or any instrumentality there-
of, but the FCPA doesn’t define what an instrumentality is. The
DOJ and the SEC considers everyone who works for an instrumen-
tality, from the most senior executive to the most junior mailroom
clerk, to be a foreign official. Two judges recently rejected defense
motions arguing that employees of state-owned enterprises are not
foreign officials under the FCPA, and in doing so, the courts indi-
cated that there are limits on the definition of instrumentality, but
neither court clarified what those limits are.

If the definitions of these fundamental statutory terms vary by
circumstance and by case, and therefore have to be decided by a
jury rather than as a matter of law, it becomes impossible for com-
panies to figure out in advance what conduct may and may not pro-
vide a meaningful risk of violating the FCPA. This approach cre-
ates uncertainties and puts up barriers to U.S. businesses trying
to sell their goods and services abroad, particularly in countries
where many companies are partly owned or controlled by the state.
It also makes it difficult for companies to focus their monitoring
and compliance programs on clearly identifiable situations involv-
ing foreign officials and foreign instrumentalities.

The FCPA therefore should be amended to clarify the meaning
of “foreign official,” indicate the percentage of ownership by a for-
eign government that would qualify the entity as an instrumen-
tality. We think majority ownership is the most plausible thresh-
old.

The reforms that I described today and in my written testimony,
by providing greater clarity and certainty to the business commu-
nity, would reinforce incentives for compliance and help ensure
that companies operating in the U.S. or listed on its securities ex-
changes adhere to high legal and ethical standards when they do
business abroad. The result will be a statute that is both stronger
and fairer.

Thank you very much.

[The prepared statement of Judge Mukasey follows:]
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Written Testimony

United States House of Representatives

Committee on the Judiciary

Subcommittee on Crime, Terrorism and Homeland Security

“The Foreign Corrupt Practices Act”

June 14, 2011

The Honorable Michael B. Mukasey
Partner, Debevoise & Plimpton LLP, on behalf of the U.S. Chamber Institute for Legal
Reform

Good morning Chairman Sensenbrenner, Ranking Member Scott, and members of
the Committee. 1 am Michael B. Mukasey, a partner at the law firm of Debevoise &
Plimpton LLP in New York. Iserved as Attorney General of the United States from
November 2007 to January 2009. Ialso served for more than eighteen years, from
January 1988 to September 2006, as a United States District Judge for the Southern
District of New York, including as Chief Judge from 2000 to 2006. Tam testifying today
on behalf of the U.S. Chamber Institute for Legal Reform, which seeks to make the
nation’s legal system simpler, fairer and more efficient for everyone. The Institute for
Legal Reform was founded in 1998 by the U.S. Chamber of Commerce, which represents
the interests of three million businesses and organizations of all sizes, sectors and
regions.

The Foreign Corrupt Practices Act (“FCPA”) is a valuable statute that helps
reduce corruption and reinforce public and investor confidence in markets here and
abroad. The primary aim of Congress in enacting the FCPA was to prohibit U.S.
companies and companies listed on U.S. exchanges from paying or offering bribes to
foreign government officials and political parties for the purpose of obtaining or retaining
business opportunities. In addition to anti-bribery provisions, Congress included in the
FCPA requirements that any corporation with securities listed on a U.S. exchange
maintain financial books and records that accurately reflect transactions by the
corporation and maintain adequate internal accounting controls. Collectively, these
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provisions properly target foreign bribery and the improper business practices that enable
and facilitate such bribe schemes.

While I served as Attorney General, the Department of Justice (“DOJ” or
“Department”) took its responsibilities under the Act very seriously. Some of the largest
FCPA penalties were imposed during my tenure. Ithink the Members will agree that 1
am not “soft” on crime of any kind — including overseas corruption.

However, for all the merits of the FCPA in curbing corrupt business practices,
thirty-four years of experience have revealed ways in which the statute itself and its
enforcement could be improved. In particular, while the past decade has seen an
extraordinary increase in the level of FCPA enforcement and investigation by the
Department and the Securities and Exchange Commission (“SEC”), judicial oversight of
such enforcement remains minimal. Companies are rarely positioned to litigate an FCPA
enforcement action to its conclusion or even risk indictment with consequent debarment
in some industries, and the possibility of substantial prison time for individual
defendants, has led most to negotiate pleas of guilty. The primary statutory interpretive
function therefore is performed almost exclusively by the DOJ Fraud Section and the
SEC, which are responsible for bringing FCPA charges. By negotiating resolutions in
many cases before an indictment or enforcement action is filed, the agencies effectively
control the disposition of the FCPA cases they initiate and impose their own extremely
broad interpretation of the FCPA’s key provisions. We are left with a circumstance in
which, as Professor Mike Koehler, a specialist in the FCPA, has stated, “the FCPA means
what the enforcement agencies say it means.”*

Instead of serving the original intent of the statute, which was to punish
companies that participate in foreign bribery, actions taken by the government under
more expansive interpretations of the statute may ultimately punish corporations whose
connection to improper acts is attenuated or, in some cases, nonexistent. The result is
that the FCPA, as it is currently written and enforced, leaves corporations vulnerable to
civil and criminal penalties for a wide variety of conduct that is in many cases beyond
their control or even their knowledge.

The shortcomings in the FCPA and its enforcement may be remedied by several
improvements and amendments that will enable businesses to have a clearer
understanding of what is and is not a violation of the FCPA. Today T will outline six

' Mike Koehler, The Foreign Corrupt Practices Act in the Ultimate Year of Its Decade

of Resurgence, 43 Ind. L. Rev. 389, 410 (2010).
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reforms that are intended to provide more certainty to businesses when trying to comply
with the FCPA and to ensure that the statute and its enforcement are consistent with the
fundamental principles of our criminal justice system. The six changes are:

(M

@

&)

(©)

Adding a compliance defense;

Clarifying the meaning of “foreign official”;

Improving the procedures for guidance and advisory opinions from the DOJ;

Limiting a company’s criminal liability for the prior actions of a company it
has acquired;

Adding a “willfulness” requirement for corporate criminal liability; and

Limiting a company’s liability for acts of a subsidiary not known to the
parent.

1. Adding a Compliance Defense

The FCPA does not currently provide a compliance defense -- that is, an
affirmative defense that would permit companies to rebut the imposition of criminal
liability for FCPA violations if the people responsible for the violations circumvented
compliance measures that were otherwise reasonably designed to identify and prevent
such violations. A company may therefore be held liable for FCPA violations committed
by rogue employees, agents or subsidiaries even if the company has a state-of-the-art
FCPA compliance program. It is true that the DOJ or SEC may look more favorably on a
company with a strong FCPA compliance program when determining whether to charge
the company or what settlement terms to offer,” and such compliance programs may be

2

See Principles of Federal Prosecution of Business Organizations, Title 9, Chapter 9-

28.000, UNITED STATES ATTORNEY MANUAL, available at

http://www justice.gov/usao/eousa/foia_reading_room/usam/title9/28merm.htm
(decision whether to charge). While evidence of a strong compliance program may
help a corporation reach a resolution on less onerous terms than it otherwise would
have received, the government has complete discretion as to how much credit to give
for such a program.

W
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taken into account by a court at the sentencing of a corporation convicted of an FCPA
violation.® However, such benefits are subject to unlimited prosecutorial discretion, are
available only after the liability phase of a prosecution, or both. There is also no
guarantee that a strong compliance program will be given the weight it deserves.

By contrast, the comprehensive Bribery Act of 2010 passed by the British
Parliament — Section 6 of which addresses bribes of foreign officials and closely tracks
the FCPA — provides a specific defense to liability if a corporate entity can show that it
has “adequate procedures™ in place to detect and deter improper conduct.' The Ministry
of Justice recently released detailed guidance on what may constitute “adequate
procedures,”” and the Act is due to become effective on July 1, 2011. Similarly, in 2001,
the Italian government passed a statute that proscribes foreign bribery but contains a
compliance defense.® Articles 6 and 7 of the Ttalian statute permit a company to avoid
liability if it can demonstrate that, before employees of the company engaged in a
specific crime (such as bribery), it (1) adopted and implemented a model of organization,
management and control designed to prevent that crime, (2) engaged an autonomous
body to supervise and approve the model, and (3) the autonomous body adequately
exercised its duties.”

The addition of a compliance defense would align the FCPA with the enforcement
regimes of the UK. and Ttaly, helping to ensure consistent application of anti-corruption
law across jurisdictions. Furthermore, the principles embodied in the UK. Bribery Act
and the Italian statute closely track the factors currently taken into consideration by
courts in the United States, albeit at a very different phase of the criminal process —
namely, sentencing ®* These principles — which Congress and the Sentencing Commission

' See U.S.S.G. §8B2.1.

*  See Bribery Act of 2010, ch. 23, § 7(2) (UK.).

o

See Ministry of Justice, The Bribery Act 2010: Guidance (Mar. 30, 2011), available
at www justice.gov.uk/guidance/docs/bribery-act-2010-guidance.pdf.

Legislative Decree no. 231 of 8 June 2001; see also McDermott, Will & Emery,
Italian Law No. 231/2001: Avoiding Liability for Crimes Committed by a Comparny’s
Representatives, (Apr. 27, 2009), available at http://www.mwe.com/info/
news/wp0409f.pdf.

T Seeid.

8 8eeUS.S.G. §8B2.1.
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have already identified as key indicators of a strong and effective compliance program —
should be considered instead during the liability phase of an FCPA prosecution, as they
are under the British and Italian statutes.

In the earlier days of the FCPA, Congress had shown interest in such an
affirmative defense to liability for companies that had adopted and vigorously enforced
FCPA compliance programs. In 1986, Representative Howard L. Berman proposed a
“due diligence” affirmative defense that would be available to any company that had
established and implemented procedures designed to prevent FCPA violations and had
exercised due diligence to prevent the violation at issue.® The defense was adopted by

the House of Representatives but not included in legislation ultimately signed into law.'"

Such a defense merits renewed consideration. The FCPA was not intended nor
should it be applied as a strict liability statute under the anti-bribery provisions of the Act.
Companies cannot guarantee that all of their thousands or even hundreds of thousands of
employees worldwide will comply with the Act at all times. Responsible companies
implement and enforce strong compliance measures designed to avoid and promptly
address infractions. This is precisely what Congress intended with the passage of the
FCPA, and it is exactly what the capital markets and American shareholders expect our
companies to do. There is little more that a responsible company can do.

In fact, policies adopted by the DOJ, the SEC, and the U.S. Sentencing
Commission over the past two decades have all been designed to give companies reasons
and incentives to implement effective compliance measures. Many companies have
responded to these initiatives, often at substantial cost. The absence of a compliance
defense tells corporate America, in effect, no compliance effort can be good enough --
even if you did everything we required, we still retain the right to prosecute purely as a
matter of our discretion. 1 question whether that is the appropriate signal to send to the
business community and to American shareholders.

A company that has a strong pre-existing FCPA compliance program that is
effective in identifying and preventing violations should be permitted to present that
program as an affirmative defense where employees or agents have circumvented that

®  Trade and International Economic Policy Reform Act of 1986, H.R. 4800, 99th
Cong.. The proposed “due diligence” defense is discussed at 132 Cong. Rec. H.
2946,

" See HR. Conf. Rep. on HR. 3, 100th Cong., 2d Sess. 916, 922-23 (1988).
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compliance program, rather than be compelled to rely solely on the discretion of
prosecutors. Tt is inherently unfair to impose liability for the acts of rogue employees on
a company that had in place a robust FCPA compliance program designed to prevent
such acts.!’ The adoption of a compliance defense not only will increase compliance
with the FCPA by providing businesses with an incentive to develop and enforce strong
compliance programs that effectively deter and identify violations, but also will protect
businesses from incurring potentially significant liability as a result of conduct by
employees who commit crimes despite a business’s diligence. Otherwise, the system in
place is one with conflicting and even perverse incentives. On the one hand, an effective
compliance program can hold out a qualified promise of indeterminate benefit should a
violation occur and be disclosed, as it would have to be as part of such a program. On the
other hand, if all that can be achieved is that qualified and indeterminate benefit, there is
a perverse incentive not to be too aggressive lest wrongdoing be discovered, and a
consequent tendency for standards to seek the lowest common denominator, or at best
something that is only a slight improvement over it.

2. Clarifying the Meaning of “Foreign Official”

The FCPA prohibits corrupt payments or offers of payment to foreign officials,
but does not provide adequate guidance on who is a “foreign official” for purposes of the
statute. Under the FCPA, a “foreign official” is defined as “any officer or employee of a
foreign government or any department, agency, or instrumentality thereof, or of a public
international organization,'? or any person acting in an official capacity for or on behalf
of any such government or department, agency, or instrumentality, or for or on behalf of
any such public international organization.”"> The statute does not, however, define

' 1t is quite clear that and accepted reality that no system of internal controls can

prevent all forms of willful deceit. The SEC itself recognizes this proposition. See
SEC Div. of Corp. Fin., Staff Statement on Management’s Report on Internal
Controls Over Financial Reporting (2003) (“[D]ue to their inherent limitations,
internal controls cannot prevent or detect every instance of fraud. Controls are
susceptible to manipulation, especially in instances of fraud caused by the collusion
of two or more people including senior management.”).

A “public international organization” is “(i) an organization that is designated by
Executive order pursuant to section 288 of title 22; or (ii) any other international
organization that is designated by the President by Executive order for the purposes
of this section, effective as of the date of publication of such order in the Federal
Register.” 15 U.S.C. §§ 78dd-1(H)(1)}(B), 78dd-2(h)2)(B), 78dd-3()(2)(B).

B 15 U.8.C. §§ 78dd-1(H(1)A), 78dd-2(h)(2)(A), 78dd-3(D)(2)(A).
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“instrumentality.”"" Tt is therefore unclear what types of entities are “instrumentalit[ies]”
of a foreign government such that their employees will be considered “foreign officials.”
As aresult, it is often difficult for companies to determine when they are dealing with
“foreign officials,” particularly in markets in which many companies are at least partially
state-owned.

The DOJ’s and SEC’s enforcement of the FCPA make clear that they interpret the
terms “foreign official” and “instrumentality” extremely broadly. From the government’s
perspective, once an entity is defined as an “instrumentality”, all employees of the entity
— regardless of rank, title, role or position — are considered “foreign officials.”® The
DOJ’s current perspective is illustrated by a recent statement by an Assistant Chief of the
DOJ’s Fraud Section, who said, “[i]t’s not necessarily the wisest move for a company” to
challenge the definition of “foreign official,” and “[qJuibbling over the percentage

ownership or control of a company is not going to be particularly helpful as a defense.”'

4 By contrast, the Foreign Sovereign Immunities Act includes a clear and time-tested

definition of “instrumentality,” illustrating that the lack of such a definition in the
FCPA can be readily cured:

“An ‘agency or instrumentality of a foreign state’ means any entity—
(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a
majority of whose shares or other ownership interest is owned by a foreign state
or political subdivision thereof, and

(3) which is neither a citizen of a State of the United States as defined in [28
U.S.C. § 1332 (¢), (e)], nor created under the laws of any third country.”

28 U.S.C. § 1603(b).
* Taken to its logical conclusion, the government’s position means that — if the United
States were a foreign government — employees of General Motors or AIG could be
considered “foreign officials” of the United States government, because the
government owns portions of each company.

% Christopher M. Matthews, “DOJ Official Wamns Against Challenging Foreign
Official Definition in FCPA Cases” (May 4, 2011), available at
www.mainjustice.com/justanticorruption,
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The DOJ’s position recently has met with some success in the courts: two judges
recently rejected defense motions arguing that employees of state-owned enterprises are
not “foreign officials” under the FCPA. Yet, in doing so, the courts recognized that there
are limits on the definition of instrumentality — but neither court clarified what those
limits are. On April 20, 2011, Judge A. Howard Matz of the Central District of
California, while concluding that the particular enterprise at issue may be an
“instrumentality” of a foreign government, found that Congress did not intend either to
include or to exclude a/l state-owned enterprises from the ambit of the FCPA.'” On May
18, 2011, Judge James V. Selna, also of the Central District of California, denied a
similar motion, holding that whether a state-owned enterprise qualifies as an
“instrumentality” is a question of fact for the jury to decide based on a variety of factors,
including the level of investment in the entity by a foreign state, the foreign state’s
characterization of the entity and its employees, the foreign state’s degree of control over
the entity, the purpose of the entity’s activities, the entity’s obligations and privileges
under the foreign state’s law, the circumstances surrounding the entity’s creation and the
foreign state’s extent of ownership of the entity."®

If the definitions of these fundamental statutory terms vary by circumstance and
by case, and therefore must be determined by a jury rather than as a matter of law, it
becomes impossible for companies to determine in advance what conduct may and may
not present a meaningful risk of violating the FCPA. This approach to which foreign
companies qualify as “instrumentalities” of foreign governments and who may be a
“foreign official” engenders tremendous uncertainty and creates barriers to U.S.
businesses seeking to sell their goods and services in foreign markets. Without a clear
understanding of the parameters of “instrumentality” and “foreign official,” companies
have no way of knowing whether the FCPA applies to a particular transaction or business
relationship, particularly in countries like China where most if not all companies are at
least partially owned or controlled by the state.

The FCPA should therefore be amended to clarify the meaning of
“instrumentality” and “foreign official.” The statute should indicate the percentage
ownership by a foreign government that will quality a corporation as an
“instrumentality,” with majority ownership as the most plausible threshold; whether
ownership by a foreign official necessarily qualifies a company as an instrumentality and,
if so, whether the foreign official must be of a particular rank or the ownership must

7" U8 v. Noriega, et al., No. 02:10-cr-01031-AHM, Criminal Minutes — General (C.D.
Cal. Apr. 20,2011), ECF No. 474, at 2, 14.

¥ S v. Carson, et al., No. 08:09-cr-00077-JVS, Criminal Minutes — General (C.D.
Cal. May 18, 2011), ECF No. 373, at 5.
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reach a certain percentage threshold; and to what extent “control” by a foreign
government or official will qualify a company as an “instrumentality.”

3. Improving Guidance from the DOJ

The FCPA, as amended, permits the DOJ to issue advisory opinions and
guidelines regarding compliance with the statute. In practice, though, such opinions and
guidance are issued infrequently by the DOJ. For its part, the SEC has not issued
advisory opinions on FCPA-related questions and does not have a process for doing so.
This near-absence of a meaningful advisory opinion process represents a lost opportunity
for the enforcement agencies to provide practical guidance to the business community
and thereby enhance FCPA compliance.

The 1988 amendments to the FCPA require the DOJ to issue opinions in response
to questions regarding whether prospective conduct would conform with the DOJ’s
enforcement policies.” A rebuttable assumption of compliance with the FCPA applies to
conduct that the DOJ identifies as conforming to its FCPA enforcement policies.
Unfortunately, this advisory procedure is rarely used. The opinion archive of the DOJ’s
Fraud Section shows that the DOJ has issued only 33 opinions in more than 18 years, an
average of about 1.8 opinions per year.””

The 1988 amendments also required the DOJ to determine, following consultation
with other agencies and a public notice and comment period, whether the business
community’s compliance with the FCPA would be enhanced or assisted by “further
clarification of the [FCPA’s anti-bribery provisions].”?' In the event the DOJ concluded
such clarification was warranted, it was authorized to issue guidelines describing conduct
that would conform to the FCPA’s anti-bribery provisions.** Tn addition, or as an
alternative, it was authorized to offer “general precautionary procedures” that companies

" The 1988 amendments were enacted as Title V of the Omnibus Trade and

Competitiveness Act of 1988, P.L. 100-418.

2 See hitp://www justice. gov/criminal/fraud/fcpa/opinion/ for a complete list of

opinions issued from 1993 to 2010. As of June 8, 2011, no opinions had been issued
in2011.

?' Guideline issuance authority remains codified at 15 U.S.C. § 78dd-1(d) and 15
U.S.C. § 78dd-2(e).

2o
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could implement voluntarily to conform their conduct to the requirements of the FCPA.>
In accordance with the 1988 amendments, the DOJ invited interested parties to submit
their views concerning the extent to which the business community’s compliance with the
FCPA would be enhanced by the issuance of guidelines.** On July 12, 1990, the DOJ
formally declined to issue guidelines. The Federal Register notice announcing the
decision stated simply that, “[a]fter consideration of the comments received, and after
consultation with the appropriate agencies, the Attorney General has determined that no
guidelines are necessary.”® The DOJ does not appear to have reconsidered the issuance
of guidelines in the two decades since 1990.

The overwhelming majority of businesses operating in the U.S. or listed on U.S.
exchanges seek in good faith to ensure that they do not violate the requirements of the
FCPA, and therefore would find meaningful advisory opinions and guidelines from both
the DOJ and the SEC to be tremendously useful in reviewing and monitoring their
conduct and practices, improving their internal controls and enhancing their compliance
programs. An active advisory opinion process and robust guidelines from the
enforcement agencies would likely result in a higher level of compliance by companies
subject to the FCPA.

4. Limiting Criminal Successor Liability

Currently, a company may be held criminally liable under the FCPA for the
actions of a company that it acquires or merges with — even if those actions took place
prior to the acquisition or merger and were entirely unknown to the acquiring company.”®
Such criminal successor liability is at odds with the basic principles and goals of criminal
law, including punishing only culpable conduct or deterring offending behavior. While a

2 oid
2 54 Fed. Reg. 40,918 (Oct. 4, 1989).

55 Fed. Reg. 28,694 (July 12, 1990).
% See, e.g, Department of Justice FCPA Opinion Procedure Release No. 03-01 (Jan.
15, 2003), available at

http://www justice.gov/criminal/fraud/fepa/opinion/2003/0301.pdf (advising that a
company that conducted due diligence on a target company and self-reported any
violations that took place pre-acquisition may be able to escape criminal and/or civil
successor liability, thereby suggesting that successor liability was a viable theory of
liability under the FCPA).

10
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company may mitigate its risk by conducting due diligence prior to an acquisition or
merger (or, in certain circumstances, immediately following an acquisition or merger),”’
such due diligence does not provide a legal defense, but merely a circumstance that the
DOJ may consider when deciding whether to exercise its discretion not to prosecute.
Thus, even when an acquiring company has conducted exhaustive due diligence and
immediately self-reported the suspected violations of the target company, it is still legally
susceptible to criminal prosecution and substantial penalties. Its only recourse is an
appeal to the prosecutorial discretion of the DOJ.

Examples of the application of criminal successor liability under the FCPA
include the recent Snamprogetti and Alliance One cases. Snamprogetti was a wholly-
owned Dutch subsidiary of ENI S.p.A. From approximately 1994 to 2004, Snamprogetti
participated in a bribery scheme.” Tn 2006, after the conduct at issue had ended, ENIT
sold Snamprogetti to Saipem S.p.A. The DOJ ultimately reached a deferred prosecution
agreement in connection with these charges, and the parties to that agreement included
Snamprogetti, ENI and Saipem.” Under the terms of the deferred prosecution
agreement, Saipem is jointly and severally liable for the $240 million fine imposed on
Snamprogetti, and its inclusion in the deferred prosecution agreement reflects that it is
being held criminally liable for Snamprogetti’s conduct on a theory of successor liability.
Alliance One was formed in 2005 by the merger of Dimon Incorporated (“Dimon”) and
Standard Commercial Corporation (“SCC”). Employees and agents of two foreign
subsidiaries of Dimon and SCC committed FCPA violations prior to the merger.”’ In
2010, the DOJ brought a criminal case against Alliance One on a successor liability

27 See Department of Justice FCPA Opinion Procedure Release No. 08-02 (Jun. 13,

2008), available at
http://www.usdoj.gov/criminal/fraud/fcpa/opinion/2008/0802 html (providing advice
on proper post-acquisition due diligence in the rare situation where it was impossible
for the acquiring company to perform due diligence on the target prior to
acquisition).
*  See Criminal Information, United States v. Snamprogetti Netherlands B.V., Crim.
No. H-10-460 (S.D. Tex. Jul. 7,2010).
?  See Deferred Prosecution Agreement, {Jnited States v. Snamprogetti Netherlonds
B.V., Crim. No. H-10-460 (S.D. Tex. Jul. 7,2010).
3 See Press Release, Department of Justice, Alliance One International Inc. and
Universal Corporation Resolve Related FCPA Matters Involving Bribes Paid to
Foreign Government Officials (Aug. 6, 2010), available af http://www justice.gov/
opa/pr/2010/August/10-crm-903 html.

11
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theory, ultimately entering into a non-prosecution agreement > In both cases, the
conduct that constituted an FCPA violation took place entirely at a predecessor entity
prior to a merger or acquisition, vet the successor entity was subjected to liability for that
conduct.

The threat of criminal successor liability even if thorough investigation is
undertaken prior to a transaction has had a significant chilling effect on mergers and
acquisitions. For example, Lockheed Martin terminated its acquisition of Titan
Corporation when it learned about bribes paid by Titan’s African subsidiary that were
uncovered during pre-closing due diligence; Lockheed Martin was unwilling to assume
the risk of successor liability for those bribes under the FCPA.*

Under basic principles of criminal law, a company, like a person, should not be
held liable for the actions of another company with which it did not act in concert. Yet in
the FCPA context, due to the DOJ’s position on criminal successor liability, that is just
what is happening. The DOJ’s position on criminal successor liability contrasts with the
application of successor liability in civil litigation, where the doctrine originated. In the
civil context, the question of whether such liability can be imposed generally requires a
complex analysis of a variety of factors, including whether the successor company
expressly agreed to assume the liability and whether a merger or acquisition veiled a
fraudulent effort to escape liability. Courts may also look to whether it is actually in the
public interest to impose such liability. See, e.g., United States v. Cigarette
Merchandisers Ass'n, Inc., 136 F. Supp. 214 (S.D.N.Y. 1955).

Clear parameters for criminal successor liability under the FCPA are needed. A
company should not be held criminally liable for pre-acquisition violations by an
acquiree. If the successor company inherits employees who continue to commit FCPA
violations, such new or continuing conduct may appropriately be imputed to the new

1 See, e.g., Complaint, Securities and Fxchange Commission v. Alliance One

International, Inc., Civil Action No. 01:10-cv-01319 (RMU) (D.D.C. Aug. 6, 2010),
available at http://www.sec.gov/litigation/complaints/2010/comp21618-alliance-
one.pdf (describing the merger in | 1 of the Complaint, and then detailing the actions
taken by the Dimon and SCC subsidiaries, which formed the basis for the charges
against Alliance One).

2 See Margaret M. Ayres and Bethany K. Hipp, 2C’A Considerations in Mergers and

Acquisitions, 1619 PLI/CORP 241, 249 (Sept. 17, 2007); see also SEC Litig. Rel.
No. 19107, 2005 WL 474238 (Mar. 1, 2005), available at
http://www.sec.gov/litigation/litreleases/Ir19107 htm.
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company. However, criminal conduct by employees of one company, pre-acquisition,
should not be imputed to a different company (the acquirer). That would amount to an
extraordinary expansion of the doctrine of respondeat superior (imputation of current
employee conduct to an employer). If a company conducts reasonable due diligence
regarding an acquisition, the company should as a matter of law (rather than merely as a
matter of the government’s discretion) not be subject to criminal liability for pre-
acquisition conduct by the acquired entity.*

5. Adding a “Willfulness” Requirement for Corporate Criminal Liability

Although the FCPA expressly limits an individual’s liability for violations of the
anti-bribery provisions to situations in which that individual has violated the Act
“willfully,” it does not contain any similar limitation for corporations.™ This
inconsistency in the statutory language substantially extends the scope of corporate
criminal liability: a company can face criminal penalties for a violation of the FCPA
even if there is no identifiable person of authority who knew that the conduct was
unlawful or even wrong. Given that corporations act through their employees or agents
and therefore can be liable only if an individual for whom the corporation is liable has
committed the criminal act, it should not be possible to convict a corporation unless the
employee is liable. Such individual liability requires willful conduct, and so should
corporate liability.

3 What constitutes sufficient due diligence necessarily will vary depending on the risks

in a given transaction — e.g., whether the target company does significant business in
regions that are known for corruption — and the size and complexity of the
transaction. But sufficient due diligence should not require a full internal
investigation and the expenditure of extraordinary resources by the company.
Instead, guidance from the DOJ could outline standards for such diligence and
identify factors that will be considered in determining whether diligence was
adequate.
* 15U8.C. § 78dd-3(a)2). The anti-bribery provisions do contain a requirement that
conduct in furtherance of an improper payment must be “corrupt” in order to
constitute an FCPA violation, and this requirement applies to both corporate entities
and to individuals. See 15 U.S.C. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a). The FCPA
does not define the word “corruptly,” but courts interpret it to mean an act that is
done “voluntarily and intentionally, and with a bad purpose.” See, e.g., United States
v. Kay, 513 F.3d 461, 463 (5th Cir. 2008). The requirement that an individual’s
conduct be “willful” in addition to “corrupt” necessitates a showing that not only was
the act in question performed with a bad purpose, but with the knowledge that
conduct was unlawful. /d. at 463-64.
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Adding a willfulness requirement for corporate criminal liability also will help
address another area of concem in the FCPA: the potential liability of a parent company
for acts of a subsidiary that are not known to the parent.>> Nothing in the legislative
history indicates that the FCPA was intended to allow a parent corporation to be charged
with criminal violations of the anti-bribery provisions if it had no direct or even indirect
knowledge of improper payments by a subsidiary. At most, the drafters indicated that if a
parent company’s ignorance of the actions of a foreign subsidiary resulted from
conscious avoidance of knowledge, the parent “could be in violation of section 102
requiring companies to devise and maintain adequate accounting controls.***

Furthermore, because the DOJ and SEC have construed their FCPA jurisdiction to
extend to acts that have only the most attenuated of connections to the United States, the
lack of a “willfulness” requirement means that corporations can be held criminally liable
for FCPA anti-bribery violations in situations where they not only do not have knowledge
of the improper payments, but also do not even know that U.S. law is applicable to the
conduct at issue. In such a case, the parent corporation could be charged with violations
of the anti-bribery provisions even if it was unaware that the FCPA could reach such
conduct.

The “willfulness” requirement therefore should be extended to corporate criminal
liability under the FCPA. This amendment would significantly reduce the likelihood that
a company will be criminally sanctioned for FCPA violations of which the company had
no direct knowledge. The risk of criminal liability for conduct outside the control or
knowledge of any person of authority at the company also would be mitigated by the
addition of a rebuttable presumption that gifts of truly de minimis value — a trinket
bearing the company logo or a modest business lunch — shall be presumed not to violate
the FCPA. Similarly, rather than the current strict liability standard for books and records
and internal controls violations, under which companies can be charged regardless of
how small the payment in question, there should be a materiality standard. This would
bring the FCPA in line with other securities laws.

6. Limiting Parent Liability for Subsidiary’s Conduct Not Known to the Parent

The SEC has charged parent companies with civil violations of the anti-bribery
provisions of the FCPA based on actions of which the parent is entirely ignorant taken by

3 See infra Section 6.

% See S.Rep. No. 95-114, at 11 (1977).
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foreign subsidiaries.” This approach is contrary to the statutory language of the anti-
bribery provisions, which — even if they do not require evidence of “willfulness,” as
discussed above — do require evidence of knowledge and intent for liability. It is contrary
to the position taken by the drafters of the FCPA, who recognized the “inherent
jurisdictional, enforcement and diplomatic difficulties raised by the inclusion of foreign
subsidiaries of U.S. companies in the direct prohibitions of the bill” and who made clear
that an issuer or domestic concern should be liable for the actions of a foreign subsidiary
only if the issuer or domestic concern engaged in bribery by acting “through” the
subsidiary.® Tt also appears to be at odds with the DOJ’s stated position that a parent
corporation “may be held liable for the acts of [a] foreign subsidiary[y] [only] where they
authorized, directed, or controlled the activity in question.”

T am aware of no explanation or rationale for the government’s theory that a
parent company can be liable for a subsidiary’s violations of the anti-bribery provisions
where the activity was not “authorized, directed or controlled” by the parent or where the
parent did not itself act “through” the subsidiary, but, to the contrary, where the
subsidiary’s improper acts were undertaken without the parent’s knowledge, consent,
assistance or approval. Nor has that theory been tested in court. In the absence of any
judicial guidance on the contours and the limits, if any, of this potential parent-company
liability, it remains a source of significant concern for American companies with foreign
subsidiaries. The fact that a parent may exercise “control” of the corporate actions of a
foreign subsidiary should not, without more, expose the parent company to liability under
the anti-bribery provisions of the FCPA where it did not direct, authorize or even know of
the improper payments at issue.

7 For example, in 2009, the SEC charged United Industrial Corporation (“UIC™), an

American aerospace and defense systems contractor, with violations of the FCPA’s
anti-bribery provisions based on allegations that a UIC subsidiary made improper
payments to a third party, but did not allege that UIC had any direct knowledge of
the improper payments. See /n re United Industrial Corp., Exchange Act Release
No. 60005, 2009 WL 1507586 (May 29, 2009), available ar

http://www sec.gov/litigation/admin/2009/34-60005 pdf; SEC Litig. Rel. No. 21063,
2009 WL 1507590 (May 29, 2009), available at

http://www sec.gov/litigation/litreleases/2009/1r21063 htm.

*#  See HR. Conf. Rep. 95-831, at 14 (1977). See also supra fn 36 and accompanying

text (the drafters intended that actions of a foreign subsidiary unknown to a parent
company could constitute FCPA liability only under the books-and-records and
internal controls provisions, and not under the anti-bribery provisions).
¥ Department of Justice, Layperson’s CGuide to FCPA, available at
http://www justice.gov/criminal/fraud/fepa/docs/lay-persons-guide. pdf.
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The reforms T have discussed today, by providing greater clarity and certainty to
the business community, will provide incentives for compliance and help ensure that
companies operating in the U.S. or listed on its securities exchanges adhere to high legal
and ethical standards when doing business abroad. These amendments also will focus the
investigative resources of the DOJ and SEC on the corrupt business practices that were
the principal concern of Congress when it enacted the FCPA and that both the
government and the business community seek to eradicate. The result will be a statute
that is both stronger and fairer.

16

Mr. SENSENBRENNER. Thank you, Judge Mukasey.
Mr. Terwilliger?
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TESTIMONY OF GEORGE J. TERWILLIGER, III,
PARTNER, WHITE & CASE LLP

Mr. TERWILLIGER. Thank you, Mr. Chairman, Ranking Member
Scott, Mr. Conyers.

Mr. SENSENBRENNER. Mr. Terwilliger, could you move the mic
closer and make sure it is on? And reset the clock, please.

Mr. TERWILLIGER. Thank you. Mr. Chairman, Ranking Member
Scott, Mr. Conyers, it is always a privilege to be asked to join the
Committee in this room. I thank you and the Committee Members
for the privilege of coming back.

At the outset, I would like to put my further remarks in this con-
text. I favor the fair enforcement of sensible anti-corruption stat-
utes because corrupt markets cannot be free markets. In inter-
national commerce specifically, a level playing field is essential to
free market competition, and I believe American businesses are
well positioned to succeed in free and fair competition.

Today I endeavor to bring to our discussion my experience both
in public service and in the private practice of law which you so
kindly made reference to, Mr. Chairman.

The Department of Justice and the Securities and Exchange
Commission are realizing the enforcement goal of driving compa-
nies into far greater compliance with the FCPA than has ever be-
fore been achieved. But there is another less desirable effect that
results from the combination of greatly stepped up enforcement
combined with the uncertainty of the precise legal parameters of
conduct subject to the requirements and proscriptions of this stat-
ute. That hidden effect is the cost imposed on our economic growth
when companies forgo business opportunity out of concern for
FCPA compliance risk. This hurts the creation of jobs and the abil-
ity of U.S. companies to compete with companies elsewhere that do
not have to concern themselves with uncertainties of the terms and
requirements of the FCPA.

I and the practice group which I chair at White & Case guide
companies through comprehensive FCPA risk assessments and
counsel companies seeking to create or improve robust compliance
programs. We also advise companies on FCPA matters in the con-
text of contemplated or ongoing business transactions and projects.
I am able to draw on this personal experience and with confidence
convey to the Committee that there is hidden cost borne of the un-
certainties attached to FCPA compliance risk. In calculating the
risk arising from FCPA compliance obligations against the benefits
of a given business venture, uncertainties exist as to the require-
ments of the FCPA and its interpretation and application by en-
forcement authorities.

When faced with that uncertainty, companies sometimes forgo
deals they could otherwise do, take a pass on contemplated
projects, or withdraw from ongoing projects and ventures. Compa-
nies making such decisions are not doing so because they are gen-
erally risk-averse. They are doing so by the simple reasoning that
the risk of non-compliance, as defined by the statute and those
charged with its enforcement, cannot be calculated with sufficient
certainty.

Thus, I commend consideration of legislative reform that can
help to clarify ambiguity in the statute and its application. Others,
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both here today and in other fora, have suggested terms of the stat-
ute that would benefit from further definition or clarification. I
would add to those suggestions these further considerations.

First, I believe it is worthy to consider providing by statute a
post-closing period of repose for companies involved in acquisitions
during which they would be shielded from FCPA enforcement while
undertaking a review of FCPA compliance in the acquired business
and undertaking steps to remediate potential FCPA issues that are
discovered as a result of that review.

Providing that an acquiring company would have a period of time
from the date of acquisition to conduct a thorough assessment, re-
mediate existing misconduct and impose its compliance policies
upon the acquired company is consistent with the core objectives of
FCPA enforcement and presents no hazard to the fundamental ob-
jectives of the statute itself.

Second, a statutory safe-harbor provision in the law could pro-
vide companies that strive for anti-corruption compliance with in-
creased certainty that their efforts will provide them with some
level of protection from FCPA liability. Such a provision could
shield from criminal liability companies that operate demonstrably
robust compliance programs and that self-report any misconduct
that arises despite their best efforts. It makes no sense to me to
engage in criminal prosecution of a company that operates a state-
of-the-art compliance program and that investigates, corrects and
self-reports its own non-compliant circumstances.

My written statement contains additional detail as to these sug-
gestions and further observations on proposals outlined by others.
I look forward to answering any questions the Subcommittee may
have and to discussing these matters with Members today or mem-
bers of staff on any other occasion.

Thank you.

[The prepared statement of Mr. Terwilliger follows:]
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Mr. Chairman, Ranking Member, and Members of the Subcommittee, thank you for the
opportunity to discuss reforms to the Foreign Corrupt Practices Act, commonly referred to as the
FCPA.

At the outset, please allow me to put my further remarks in context. 1favor the fair
enforcement of sensible anti-corruption statutes because corrupt markets cannot be free markets.
In international commerce specifically, a level playing field is essential to free market
competition and | believe American businesses are well positioned to succeed in free and fair
competition.

Today, I endeavor to bring to our discussion the benefit of my experience of fifteen years
in the Department of Justice, including the privilege of serving as Deputy Attorney General,
United States Attorney and front-line federal prosecutor, as well as experience since in my work
as head of the global White Collar Practice at White & Case LLP, where I have advised US,
foreign and multinational clients on FCPA and other enforcement matters.

Considerations for Reform of the FCPA

Over the past several years the Department of Justice (“DOJ”) and the Securities and
Exchange Commission (“SEC”) have put renewed vigor into the enforcement of the FCPA and
that has resulted in compliance with this and similar statutes being a matter of major concern to
US and multinational companies. Indeed, it is widely reported that US and foreign companies
spend millions on FCPA and related compliance efforts, including internal investigations and
cooperation with government investigations.! Penalties in enforcement actions cost even more.
In 2010 alone, US enforcement authorities collected $1.8 billion in FCPA-related fines, penalties
and disgorged profits.

! For example, Avon Products reported in its quarterly (iling in February (hat the company spent $59 million in 2009
and $96 million in 2010 on “professional and related fees associated with [its] FCPA investigation and conipliance
reviews.” Avon Products, 10-K filing, Feb. 24, 2011, Other examples include Siemens AG which spent
approximately $850 million in legal and accounting fees during the course of a 2 year investigation and Daimler AG
which spent approximately $500 million in legal and accounting [ces during the course of a 5 ycar investigation.
Michael Kendall & Paul Thompson. Managing the Budget of an International White-Collar Investigation, Corporate
Counsel, August 17. 2010.
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The DOJ and the SEC have stepped up enforcement by adding dedicated FCPA
resources, by conducting industry-wide investigative sweeps and utilizing aggressive
investigative techniques typically reserved for non-white collar crimes.

These authorities are realizing the enforcement goal of driving companies into far greater
compliance with this law than has ever before been achieved. However, the combination of
greatly stepped up enforcement combined with uncertainty of the precise legal parameters of
conduct subject to the requirements and proscriptions of this statute carries a hidden cost as well.
That hidden effect is the cost imposed on our economic growth when companies forgo business
opportunity out of concern for FCPA compliance risk. This hurts the creation of jobs and the
ability of US companies to compete with companies that do not have to concern themselves with
the uncertainties of the terms and requirements of the FCPA.

1 and my practice group colleagues guide companies through comprehensive FCPA risk-
assessments and counsel companies seeking to create or improve robust anti-corruption
compliance policies and programs. We also advise companies on FCPA matters in the context of
contemplated or ongoing business transactions and projects. I am able to draw on this personal
experience and confidently convey to the Subcommittee that there is in fact a hidden cost born of
the uncertainties attached to FCPA compliance risk. In calculating the risk arising from FCPA
compliance obligations against the benefits of a given business venture, uncertainties exist as to
the requirements of the FCPA and its interpretation and application by enforcement authorities.
When faced with that uncertainty, companies sometimes forgo deals they could otherwise do,
take a pass on contemplated projects or withdraw from ongoing projects or ventures. Companies
making such decisions are not doing so because they are generally risk-averse. They are doing
so by the simple reasoning that the risk of non-compliance, as defined by the statute and those
charged with its enforcement, cannot be calculated with sufficient certainty. This is not merely
the result of consideration of monetary risk, even though the cost of an FCPA investigation that
results in no penalties can be great. Companies must also account for the risk to reputation that
can arise from the mere suggestion or investigation of FCPA compliance issues. The
uncertainties which occasion these hidden costs to our economy are grounded in both the terms
of the statute and the parameters of its enforcement.

Uncertainty as to the FCPA’s terms has existed since the law was enacted in 1977. Two
prior amendments to the statute have tried to remedy some of that uncertainty, but have simply
not, in my judgment, done enough. Because there are few occasions for challenges in adversarial
judicial proceedings to the DOJ’s interpretation of the FCPA, federal prosecutors have broad
discretion to interpret and apply its terms. The result is that today what might loosely be called
“prosecutorial common law” more defines the terms of the statute than do the terms of the law as
established by Congress.

Thus, I commend consideration of legislative reform that can help to clarify ambiguity in
the statute and its application. Others, both here today and in other fora, have suggested terms of
the statute that would benefit from further definition and/or clarification. I would add to those
suggestions these further considerations.

First, a reform 1 believe worthy of consideration is providing by statute a post-closing
period of repose for companies involved in acquisitions during which they would be shielded
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from FCPA enforcement while undertaking review of FCPA compliance in the acquired business
and undertaking steps to remediate potential FCPA issues discovered as a result of that review.
Providing that an acquiring company would have a period of time from the date of acquisition to
conduct a thorough risk assessment, remediate existing misconduct and impose its compliance
policy upon the acquired company is consistent with the core objectives of FCPA enforcement
and presents no hazard to the fundamental objectives of the statute itself.

Second, a statutory sate-harbor provision in the law could provide companies that strive
for anti-corruption compliance with increased certainty that their efforts will provide them with
some level of protection from FCPA liability. Such a provision could shield from criminal
liability companies that operate demonstrably robust compliance programs and that self-report
the misconduct in question that arises despite their best efforts. It makes no sense to me to
engage in criminal prosecution of a company that operates a state of the art compliance program
and that investigates, corrects and self-reports non-compliant circumstances that do arise. I think
many if not most prosecutors would agree with me on that proposition and have so concluded in
the context of enforcement decisions, at least in some cases. But doubt as to the precise benefits
of voluntary disclosure under existing enforcement policy produces uncertainties. Such
uncertainty could be replaced with a bright line providing that companies acting responsibly on
the terms which | have outlined would have a safe harbor from criminal liability even where a
violation arose despite their best efforts.

Providing for greater certainty in the terms of the statute and its enforcement promotes
good corporate compliance practices and that helps secure further the statute’s objectives to
promote corruption free markets. It has the added benefit of helping to allow business decisions
to be grounded more in business terms rather than legal risk analysis.

The following provides additional detail as to these suggestions.
Successor Liability Reform

The first proposed reform balances the regulatory interest of eliminating market-
distorting corrupt practices with the national interest in promoting business growth and
prosperity.

One of the biggest challenges of the FCPA to American business arises in the context of
mergers and acquisitions of or involving foreign business operations. This issue takes on even
greater importance today as we can easily recognize that growth at home—and the jobs that
come with it—is in part dependent on US companies being able to globalize their operations in
significant measure through overseas acquisitions and mergers. However, the enforcement
environment today can deter not just foreign business transactions where there are indications
that FCPA non-compliant practices may lurk, but also may deter potentially beneficial and
profitable opportunities where that risk cannot be determined by usual pre-acquisition due
diligence.

While pre-acquisition anti-corruption due diligence is necessary to help identify instances
of misconduct that might expose a US acquirer to successor liability, the extent of such
examination is in most instances limited by the terms of the deal and/or law. Because of those
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limitations, companies may walk away from potential acquisitions not because of an identifiable
corruption issue, but because they were not able to determine with certainty that no FCPA issues
existed. Under current law, an acquiring company becomes liable after the date of acquisition
for unlawful payments made by the target company thereafter. The DOJ has also pursued FCPA
enforcement actions based on a successor liability theory for payments arising prior to
acquisition.?

T believe an amendment to the FCPA is worthy of consideration that would provide that if
in a defined period after an acquisition closes, a company conducts a detailed compliance
assessment of the acquired company’s operations, promptly discloses to the government and
remediates any non-compliant conduct uncovered, the acquiring company would be immune
from penalty for FCPA violations occurring in the acquired operations during or prior to that
period.® This would both incentivize and allow an acquiring company the opportunity to
uncover issues not identified during pre-acquisition due diligence and to quickly and fully
integrate the acquired entity into its compliance program. A post-acquisition period of repose
would, by providing both an incentive to and a means for US companies to uncover and resolve
FCPA issues, represent a reasoned approach to application of FCPA standards in the context of
international transactions.

% For example, two foreign subsidiaries of Alliance One, an American company, settled FCPA charges as successors
in liability [or pre-merger conduct. Alliance One was formed with the merger of Dimon Incorporated and Standard
Commercial Corporation in 2005. Alliance One settled charges based on conduct occurring between 2000 and 2004
paying a total of $9.45 million in criminal pcnaltics. DOJ Press Release, Alliance One International Inc. and
Universal Corporation Resolve Related FCPA Matlers lnvolving Bribes Paid (o Foreign Government Olficials,
August 6, 2010, available at http://wvww justice.gov/opa/pr/2010/August/10-crm-903 . html.

* This is not foreign to enforcement policy, based at least on the DOJ's own framework articulated in a 2008 opinion
procedure release and more recently in a deferred prosecution agreement with Johnson & Johnson. In 2008, an US
company, submitted an opinion procedure release request regarding a potential acquisition. Opinion Procedure
Release. No. 08-02 (June 13, 2008), available at hutp://www juslice. gov/criminal/fraud/fcpa/opinion/2008/0802 pdl.
The acquiring company had limited ability to conduct meaningful pre-acquisition FCPA due diligence because of
Icgal restrictions on disclosurcs during the bidding process. 1n response to its request, the DOJ agreed to delay
action for 180 days against the company for possible FCPA violations resulting from the acquisition, contingent
upon a rigorous post-closing plan requiring FCPA due diligence and disclosure. Under the DOJ’s “post-closing
plan,” that company was obligated to retain external counsel and third-party consultants to conduct due diligence:
completc high-risk duc diligence within 90 days, medium-risk duc diligence within 120 days, and low-risk duc
diligence within 180 days; institute its own Code of Business Conduct with anti-corruption policies and procedures;
and disclosc any violations.

More recently. the DOJ provided a slightly less rigid framework for acquisition due diligence in a deferred
prosecution agreement with Johnson & Johnson. The deferred prosecution agreement requires pre-acquisition due
diligence, but notes that “|w|here such anticorruption duc diligence is not practicable prior (o acquisition of a new
business for reasons beyond J&J's control. or due to any applicable law. rule, or regulation. J&J will conduct FCPA
and anticorruption duc diligence subsequent Lo acquisition and report (o the Department.” Johnson & Jolnson,
Deferred Prosecution Agreement. Attachment D, dated January 14, 2011 (filed April 8, 2011).

Further, the DOJ mandaled (hat Johnson & Johnson lake the (ollowing sieps: institulc its anti-corruption
policies and procedures as quickly as possible and in any event less than one year post-closing; train directors,
olTicers, cmployecs, third-partics and joint venture partners on anti-corruption laws and the company s policics and
procedures: and conduct an FCPA-specific andit of the newly acquired company within 18 months of acquisition.

Although the DOJ limils (he terms of its opinion procedurce release and delerred prosecution agreement 10
only the company party to a decision, these statements from the DOJ can provide useful gnidance to Congress when
crafting an effective due diligence waiting period. The DOJ, itself, has drafted and endorsed these terms.
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Self-Reporting Safe Harbor

Companies have gone to great efforts to conduct risk assessments, develop and
implement compliance policies, and monitor compliance efforts. Both US and foreign
companies have heeded the advice of anti-corruption compliance experts, designated anti-
corruption compliance personnel and generally enjoy support for these efforts from their senior
managers, audit committees and boards of directors. Despite these time and cost intensive
efforts, companies have to consider that they are still vulnerable to the same potential penalties
as though they had taken no such actions at all.

Federal enforcement authorities have consistently encouraged, if not as a practical matter
demanded, that as to the FCPA companies voluntarily conduct internal investigations, disclose
potential violations and cooperate with government investigations. The government has
consistently said and in practice provided some benefit to companies that take such steps.
However, companies considering those steps, especially self-reporting, have to face uncertain
benefits of voluntary disclosure and the uncertain reaction of the DOJ to disclosed misconduct.*

A presumption against criminal prosecution where companies operate robust compliance
programs and voluntarily report their own misconduct would balance the interests of companies
and enforcement agencies. | am not advocating amnesty for self-reporting. The government
could still impose penalties, but the threat of criminal enforcement would be eliminated and
standards can be adopted to produce more certainty as to reductions in penalties where
companies self-report. Enforcement authorities would likely see an increase in the number of
companies voluntarily disclosing and instituting remedial measures in a transparent manner and
government resources would be conserved by avoiding expenditures on companies which, by

" Corporate compliance efforts are being further threatened by the new SEC whistleblower bounty program, part of
the Dodd-Frank Wall Street Reform and Consumer Prolection Act (“Dodd-Frank™). US companies have expended
significant time, resource and funds to develop robust internal reportiug svstems to identify and remediate
misconduct. Under the new whistleblower program, a whistleblower may circumvent internal reporting channels
and go directly to the SEC to report misconduct. Whistleblowers stand to receive a windfall with little incentive to
report such conduct internally. This is compounded by advertisements by plaintifl”s attorncys luring individuals to
blow the whistle on their emplover with the promise of “substantial compensation. potentially millions of dollars.”
hitp://www forcign-corrupt-practiccs-act.org/ (visited Junc 9, 2011). After urging by US companics, the US
Chamber of Commerce. and other business advocacy groups to protect the internal reporting mechanisms vital to
clfective compliance programs, the SEC adopted [inal rules which, | respectlully submit, do not do cnough to
mitigate the threat to US companies’ compliance efforts occasioned by reporting encouraged under the
whistlcblower program. For cxample, the SEC [inal rules do not require whistlcblowers (o first report their
information through internal compliance channels, even where proven and effective internal reporting systems exist.
This omission by the SEC stands at odds with other policy and statutory guidance, including within Sarbanes-Oxley.
that encourages cllective internal compliance reporting structures and even penalizes the absence ol such structurcs.
Another matter meriting consideration in this context, if not independent congressional review and
monitoring, arc the recent reports (hat (he SEC is using “risk metrics” and analytics to target potential arcas of
misconduct. While there are not yet sufficient facts available about this enforcement policy from which to draw
delinitive judgments, these reports suggest that SEC investigations ol companics are being undertaken where there
is not even preliminary evidence or facts of record to suggest that a violation of law may have occurred. If that is
the case, (his will only add greatly (o the uncertaintics that currently attach (o the business assessment of FCPA
enforcement risk. Moreover, responding to such general inquiries could cost companies significant expenditures
where there is no credible cvidence (o suggest a violation cxists. While American businesses are struggling o
Tegain a competitive edge in this bleak economic environment. regulators should not forestall growth of US
businesses in international 1narkets based on a statistical calculation of potential non-compliance with the FCPA.
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their remedial conduct, demonstrate that they do not pose a significant corruption threat.
Likewise, companies that have best-in-class compliance programs would be able to engage in
business operations without the lingering specter of unquantifiable FCPA compliance risk.

In addition to addressing these two potential reforms, I would also like to comment on
other provisions in the existing statute that deserve consideration for clarification.

Additional Considerations for Statutory Clarification

Clarification of the Definition of a “Foreign Official”

The language of the FCPA prohibits improper payments to foreign officials. The term
“foreign officials” means “any officer or employee of a foreign government or any department,
agency, or instrumentality thereof, or of a public international organization, or any person acting
in an official capacity for or on behalf of any such government or department, agency, or
instrumentality, or for or on behalf of any such public international organization.™ As with
other provisions of the FCPA, the DOJ and SEC have adopted a broad interpretation of this
provision.

Recent challenges to the definition of “foreign official” have highlighted ambiguity in the
relevant terms of the FCPA. Of primary concern is whether and under what circumstances a
state-owned enterprise is an “instrumentality” which brings its employees within the definition of
“foreign official.” The DOIJ has construed the term “instrumentality” broadly to include state-
owned enterprises. This interpretation went unchallenged for many years until several individual
defendants and one company challenged the definition in two cases in the Central District of
California and a pending challenge in the Southern District of Texas.® The case-by-case analysis

S15 U.S.C. § 78dd-1, el seq.

® Lindsey Manufacturing and its executives challenged the government’s position that employees of a Mexican
state-owned utility were foreign officials under the FCPA. United States v. Noriega, et al., No. 10-1031 (C.D. Cal.
April 20, 2011). Judge Howard A. Matz ultimately concluded that employees of the state-owned enterprise may be
foreign officials under the FCPA. Judge Matz provided a list of characteristics that may make a state-owned
enlerprise an instrumentality: “the enterprise provides a service Lo the citizens — indeed, in many cases to all the
inhabitants — of the jurisdiction; the key officers and directors of the enterprise are, or are appointed by, government
olficials; the enterprisc is financed, at least in large measure, through govermnental appropriations or through
revenues obtained as a result of government-mandated taxes. licenses, fees or rovalties. such as entrance fees to a
national park; (he enlerprisc is vesled with and excreises exclusive or controlling power to adminisier its designated
functions; the enterprise is widely perceived and understood to be performing official (i.e., governmental)
functions.” United States v. Noricga, ct al., No. 10-1031, at 9 (C.D. Cal. April 20, 2011).

In a similar challenge, former employees of Control Components, lnc. filed a motion to dismiss arguing
that various state-owned enterprises to which improper pavments were allegedly made were not instrumentalities.
United States v. Carson ot al., Case No. 09-00077 (C.D. Cal. May 18, 2011). Judge James V. Sclna denicd the
defendants” motion. Judge Selna listed several characteristics to consider: “the foreign state’s characterization of the
cnterprisc and its cmploycces; the [orcign state’s degree of control over the enterprise; the purposc of (he enlerprisc’s
activities; the enterprise’s obligations and privileges under the foreign state’s law, including whether the enterprise
cexercises exclusive or controlling power (o administer its designated [unctions; (he circumstances surrounding the
enterprise’s creation; and the foreign state’s extent of ownership of the enterprise, including the level of financial
support by the slatc (c.g., subsidics, special tax (reatment, and loans). Such [actors arc nol exclusive, and no single
factor is dispositive.” United States v. Carson et al., Case No. 09-00077, at 5 (C.D. Cal. May 18, 2011).

Whilc these legal challenges are helplul (o highlight the uncertainty that individuals and companics lace,
these decisions [ail 1o provide a workable [ramework.
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of this question produces unnecessary uncertainty as to what entities need to be subject to
companies’ stepped up scrutiny for purposes of FCPA compliance.

While there is no theoretical reason to eliminate from a comprehensive anti-corruption
statutory scheme any bribes, ambiguity in the terms of the FCPA, which has limited anti-bribery
provisions, as to which recipients may be within its proscriptions results in uncertainty in risk
analysis of circumstances where that may be a crucial determination. This has very practical
implications. Gifts or other benefits that may be customarily provided in a commercial context
and given without a corrupt intent, may nonetheless fall under the FCPA’s jurisdiction if the
recipients are employed by an enterprise whose ownership may be traced to a foreign state, no
matter how attenuated from the government such enterprise may be.

Clarification on Facilitation Payments

Despite having been part of the FCPA since its enactment and clarified in the 1988
amendments, permissible facilitating payments are still very much a mystery for many
companies. The facilitating payments exception exists in theory, but not in practice, because
there are no well-defined parameters in the law as to what falls within the exception. The FCPA
lists several illustrative examples of facilitating payments for routine government action, such as
obtaining permits, licenses, or other official documents and processing governmental papers.
But where is the line drawn between permissible facilitation and bribe? With the DOT’s
expansive interpretation of the FCPA’s prohibition, many companies which discover what
appear to be benign facilitating payments can be left wringing their hands with uncertainty as to
whether the practice violates the law. It is commonly understood that facilitating payments are
relatively modest payments. But again, there is no guidance in the statute as to what is a modest
payment. Due to the heightened sensitivity and concemn regarding anti-corruption compliance,
companies are struggling to understand whether the actions of a single or few employees would
be legal or could incur significant penalties for the company and potential jail time for
individuals. This uncertainty in the law merits consideration of clarification.

Conclusion

In the interest of both the fair administration of the law and in promoting the growth of
American business, and the jobs such growth can engender, Congress should consider amending
the FCPA to provide increased clarity in the law and certainty in its application for those
companies that endeavor to comply with its dictates. Developments in the business environment
and FCPA enforcement policy counsel that Congress should evaluate its statutory approach to
addressing corruption concerns and balance the need to free markets of corrupting influence with
the equally important objective of providing clarity as to what is required and what is prohibited
by this statute. Thankfully, the business community is generally rejecting corrupt business
practices in favor of free and fair markets and is making ongoing investments designed to
promote those objectives. This commitment to compliance and ethical business conduct should
be recognized and encouraged by providing stability and predictability for US businesses
working to conform their operations to the requirements of the FCPA.

Again, T thank the Chairman and Members of the Subcommittee and T look forward to
answering any questions that the Subcommittee may have.

As Judgce Sclna stated, “mere monclary investment in a business cnlerprisc by the govermment may not be
sufficient to transform that enterprise into a governmental instrumentality.” Id. at 7. But what is sufficient?

7

Mr. SENSENBRENNER. Thank you, Mr. Terwilliger.
Ms. Regon?
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TESTIMONY OF SHANA-TARA REGON, DIRECTOR, WHITE COL-
LAR CRIME POLICY, NATIONAL ASSOCIATION OF CRIMINAL
DEFENSE LAWYERS

Ms. REGON. Thank you. Good morning, Chairman Sensen-
brenner, Ranking Member Scott, and distinguished Members of the
Subcommittee. My name is Shana Regon, and I am director of
White Collar Crime Policy for the National Association of Criminal
Defense Lawyers.

NACDL is the country’s largest organization of criminal defense
lawyers, and we work to ensure justice and due process for all of
those accused of crimes.

Despite its more than 30-year history, there is vast disagreement
and uncertainty about the meaning of many of the FCPA’s key pro-
visions. Because there has been so little judicial scrutiny of FCPA
enforcement theories, right now the FCPA essentially means what-
ever the DOJ and SEC says it means.

Significantly, DOJ has been allowed to use the law as if it were
virtually a strict liability statute, meaning that actual knowledge
of wrongdoing does not need to be proved. Such an application is
inconsistent with notions of fundamental fairness. In addition, be-
cause the reach of the FCPA is so vast and its provisions so amor-
phous, DOJ now oversees and regulates virtually all American
companies and individuals seeking to do business abroad in ways
those who created the FCPA never could have envisioned.

The purpose of the FCPA is laudable. It was originally designed
to prohibit U.S. companies and individuals from offering bribes to
foreign government officials for the purpose of unfairly obtaining
business opportunities. But explicit commercial bribery is not the
only kind of situation in which the FCPA can be applied. Because
the law vaguely prohibits giving anything of value, it can unfortu-
nately be used to criminalize all kinds of perfectly legitimate busi-
ness activities.

Also, DOJ, as you have heard from my other colleagues this
morning, has taken a very broad view of who qualifies as a foreign
official. Recent prosecutions have involved payments to mid-level
employees of state-owned companies. This expansive definition of
foreign official makes doing business in many areas of the world
automatically rife with potential criminal exposure.

Take this example. A U.S. company is trying to win a contract
with a partially state-owned Chinese hospital in order to provide
it with rubber gloves. In an effort to create goodwill and foster a
business relationship between the parties, managers of the U.S.
company take their Chinese counterparts out to dinner to talk
about the potential deal. Maybe they pay for the car service in
order to pick everyone up. Are these FCPA violations? Perhaps
they fly the Chinese managers to the U.S. for a site visit to the fac-
tory, and provide them with a hotel room during their stay. While
they are close by, they take their guests to visit a famous landmark
or tourist destination. What about a small gift when, months into
the negotiations, one of the Chinese managers announces the birth
of his son? What about giving a contribution to their favorite chari-
table cause in China?

The truth is, U.S. companies and the individuals working for
them do not have any real way of knowing whether any of these
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activities could expose them to criminal liability under the FCPA.
Right now, a careful criminal defense lawyer would advise her cli-
ent that it depends entirely on the opinions of the DOJ or SEC at
a particular moment in time.

It is also worth emphasizing that, although the statute contains
a willfulness requirement for individuals in the anti-bribery provi-
sions, the government has increasingly relied on the willful blind-
ness doctrine as a substitute for proving willfulness and knowledge
in FCPA prosecutions. This doctrine has been extended to cases
where no actual knowledge existed.

The practical effect of this doctrine is that the CEO of an Amer-
ican company can be held personally, criminally liable for the ac-
tions of his employee halfway across the world, whether he knew
about them or not. This doctrine dangerously eviscerates the mens
rea requirements Congress meant for the statute to provide.

NACDL is not advocating that American companies or individ-
uals be permitted to bribe officials in other countries in order to get
business done. Commercial corruption is a very real problem in the
global marketplace, and advocating for reform in the FCPA context
is absolutely not advocating for commercial bribery. But here is the
reality: right now, Americans cannot ascertain with any degree of
confidence what kinds of conduct are legal. The result is that com-
panies are over-complying at great cost, and individuals have no
real idea of what is prohibited and what is not.

We need more clarity in the law. While it is true that the govern-
ment has yet to prosecute someone solely for a $100 dinner, noth-
ing in the statute prevents them from doing so, and nothing in
their own enforcement policies or procedures prevents them from
doing so. Punishing American businesses who are acting in good
faith and throwing in jail supervisors who had no way of knowing
about a payment half a world away could not have been what Con-
gress intended, nor can that be a commonsense approach in this
difficult economic climate that has cost many Americans their jobs
and imperiled our Nation’s status in the global economy.

The FCPA is emblematic of the general problem of over-criminal-
ization. While the FCPA properly seeks to prevent serious mis-
conduct, its language and application have led to unintended con-
sequences. NACDL appreciates your efforts to consider and address
these issues, and we join many organizations, on both the left and
the right, in the call for some much-needed commonsense reform
in this area, particularly reforms that will strengthen the mens rea
requirements of the statute and bring clarity, uniformity and fair-
ness to its enforcement.

Thank you.

[The prepared statement of Ms. Regon follows:]
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SHANA-TARA REGON, ESQ., is the Director of White Collar Crime Policy for the National
Association of Criminal Defense Lawyers (NACDL). In that capacity, she focuses on monitoring
and attempting to prevent overcriminalization, overfederalization, and the erosion of mens rea in
our federal criminal laws. She also works to maintain the sanctity of the attorney-client privilege
and to prevent the further erosion of civil liberties in our criminal justice system. She also
coordinates NACDL'’s strategic partnership with other organizations on multiple federal
legislative and agency initiatives. Prior to joining NACDL, Ms. Regon practiced as a white collar
defense lawyer at Shipman & Goodwin, LLP in Hartford, CT representing individual and
corporate clients in state and federal civil and criminal investigations. She received her J.D.,
magna cum laude, tfrom Western New England College School of Law, where she was a Note
Editor for the Law Review. Following law school, she clerked for Justice Joette Katz of the
Connecticut Supreme Court. Ms. Regon is a former President of the District of Connecticut’s
Chapter of the Federal Bar Association and a former pupil of the Oliver Ellsworth Inn of Court.
She is admitted to practice in state and federal courts in Connecticut, Massachusetts, the United
States Court of Appeals for the Second Circuit, and the United States Supreme Court.

The National Association of Criminal Defense Lawyers (NACDL) is the preeminent
organization in the United States advancing the mission of the nation’s criminal defense lawyers
to ensure justice and due process for persons accused of crime or other misconduct. A
professional bar association founded in 1958, NACDL’s more than 10,000 direct members— and
80 state and local affiliate organizations with another 28,000 members— include private criminal
defense lawyers, public defenders, active-duty U.S. military defense counsel, law professors and
judges committed to preserving fairness within America’s criminal justice system.
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My name is Shana-Tara Regon, and T am the Director of White Collar Crime Policy for
the National Association of Criminal Defense Lawyers (NACDL). With over 10,000 members,
NACDL is the country’s largest organization of criminal defense lawyers. It works to advance
the criminal defense bar’s goals of ensuring justice and due process for those accused of crimes.
Prior to my policy position at NACDL, I was a practicing criminal defense attorney in Hartford,
Connecticut, with experience in representing individuals and companies in white collar criminal
and civil enforcement matters. 1 greatly appreciate the opportunity to testify on behalf of
NACDL about an issue of increasing concern among NACDL members, the Foreign Corrupt
Practices Act of 1977, as amended, 15 U.S.C. §§ 78dd-1, et seq. ("FCPA").

The FCPA prohibits American companies and their employees and agents from giving
“anything of value” to “foreign officials” in order to obtain or retain business. Despite its more
than 30-year history, there is vast disagreement and uncertainty about the meaning of many of
the key provisions of the FCPA. Published judicial decisions interpreting it are sparse, perhaps
because the FCPA was not vigorously enforced until recently. In addition, enforcement
authorities largely focused their FCPA investigations on corporations, which generally cannot
undertake the life-or-death risk inherent in aggressively defending a felony criminal case by
forcing rulings on key points of law, much less taking the case to trial and through to appeal.

Because there has been so little judicial scrutiny of FCPA enforcement theories, right
now the FCPA essentially means whatever the Department of Justice (DOJ) and Securities and
Exchange Commission (SEC) say it means. For example, and perhaps most significantly, DOJ
has used the law as if it were virtually a strict liability statute—meaning that actual knowledge of
wrongdoing does not need to be proved. Such an application is inconsistent with the great weight
of criminal justice jurisprudence and notions of fundamental faimess. In addition, because the
reach of the FCPA is so vast and its provisions so amorphous, DOJ now oversees and regulates
virtually all American companies and individuals seeking to do business abroad in ways those
who created the FCPA surely never intended or envisioned.

The purpose of the FCPA is laudable—it was originally designed to prohibit U.S.
companies and individuals from offering bribes to foreign government officials for the purpose
of unfairly obtaining business opportunities. But explicit commercial bribery is not the only kind
of situation in which the FCPA has been applied. Because the law vaguely prohibits giving
“anything of value,” it can unfortunately be applied to criminalize all kinds of perfectly
legitimate business activities. In addition to the expansive view of what kinds of conduct can
lead to criminal exposure under the FCPA, is the question of who qualifies as a “foreign
ofticial.” Tn cases where the conduct involves payments to individuals working in the executive,
legislative, or judicial branches of their governments, determining whether the recipient is a
“foreign official” is not ditficult. But recent prosecutions have involved payments to mid-level
employees of “state-owned companies”—that is, payments to employees who generally do not
fit a layperson’s view of a “foreign official.”’ This expansive definition of “foreign official”

! For example, in a recemt California prosecution, United States v. Carson, No. 8:09-c1-77-JVS (C.D. Cal). the
government has alleged FCPA violations based on payments by employees of an American company to mid-level
officers of statc-owned oil, nuclear, and power companics in China, Korca, Malaysia, and United Arab Emirates.
The government defends such prosccutions on the ground that the FCPA defines a “forcign official™ as an “officer
or cmployce of a lorcign government™ or “any department, agency, or instrumentality thercol” Thus, the argument
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makes doing business in many areas of the world, especially where government-owned
enterprises are common, automatically rife with potential criminal exposure.

Take this example: A U.S. company is trying to win a contract with a partially state-
owned Chinese hospital to provide it with rubber gloves. In an effort to create goodwill and
foster a business relationship between the parties, managers of the U.S. company take their
Chinese counterparts out to dinner in order to talk about a potential deal. Maybe they pay for the
car service in order to pick every one up and drive them home again. Are these FCPA violations?
Perhaps they fly the Chinese managers to the U.S. for a site visit to the rubber glove factory, and
provide them with a hotel room during their stay. Is that a violation? What if they take their
guests to visit a famous landmark or tourist destination located near their factory? What about a
small gift when, months into the negotiations, one of the Chinese managers announces the birth
of his son? The truth is, U.S. companies do not have any real way of knowing whether any of
these activities could expose them to criminal liability under the FCPA; right now, a careful
criminal defense lawyer would advise her client that it depends entirely on the opinions of the
DOJ or SEC at a particular moment in time.”

It is also worth emphasizing that, although the statute contains a “willfulness”
requirement in an attempt to limit an individual’s liability for violating the anti-bribery
provisions of the FCPA, as in other areas of white collar law, the government has increasingly
relied on the “willful blindness™ doctrine as a substitute for proving willfulness and knowledge in
FCPA prosecutions. Properly construed, the “willful blindness” doctrine merely allows a finding
of “knowledge” and “willfulness” in a situation where the evidence shows the defendant
“actually knew but . . . refrained from obtaining final confirmation . . . " Nonetheless, both
inside and outside the FCPA context, this doctrine has often been extended to cases where “no
actual knowledge existed,” but where a jury could determine from the evidence “the defendant
had not tried hard enough to learn the truth.”" The practical effect of this doctrine is that the CEO
of an American company can be held personally, criminally liable for the actions of his

goes, state-owned companies are “instrumentalities™ of foreign governments, and their employees (even low level
ones) are “foreign officials” within the meaning of the Act.

" In 1988, Congress amended the FCPA to require DOJ to issue opinions in response to questions regarding whether
prospective conduct would conform with DOJ's enforcement policies. Unfortunately, this opinion procedure has not
provided the business communily with the clarity or guidance that Congress may have intended. Only three opinions
were issued in 2010 and only one opinion was issued in 2009, There are numerous reasons why this process does not
provide sufficient guidance to persons wishing to be compliant with the law. First, the opinion process only
cxpresses Lhe opinion of DOJ, not the SEC, who is also charged with enforcing the FCPA. Sccond, the opinions do
not create legal precedence for anyone clse; in other words, a company cannot rcly upon an opinion granted to
another company, even il the essential [acts or conduct is (he same. Third. the opinions released by DOJ are so
explicitly detailed that details of a potential business dealing no longer remain confidential, which can affect not
only the partics involved, but the entirc marketplace.

: United States v. Reyes, 302 F.3d 48. 54 (2d Cir. 2002).

' United States v. Ferrarini, 219 F.3d 145, 157 (2d Cir. 2000).
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employee half way across the world—whether he knew about them or not. This doctrine
dangerously eviscerates the mens rea protections Congress meant for the statute to provide.”

As things stand now, U.S. companies and individuals are at a severe competitive
disadvantage, while simultaneously at risk of criminal prosecution, because the contours of this
law are vague and overly broad. NACDL is not advocating that American companies or
individuals be permitted to bribe officials in other countries in order to get business done.
Commercial corruption is a very real, very insidious problem in the global marketplace and
advocating for reform in the FCPA context is absolutely not advocating for commercial bribery.
But here is the reality: Right now, American companies, large and small, have spent billions of
dollars on sophisticated compliance programs in an effort to ferret out those kinds of situations
and, more importantly, to prevent them from happening in the first place. Because no one can
ascertain with any degree of confidence what kinds of conduct are safe, however, companies are
over-complying at great cost. If a company finds out that one of its local employees in Nigeria
may have made a $20 payment to help get a permit to park a delivery truck in front of the
company’s building, that company may feel compelled to hire expensive outside counsel to do a
thorough investigation into how that situation occurred and whether it has ever occurred in the
past, as well as to provide it with advice as to how to prevent that sort of conduct from occurring
again. The next step, for most companies, is to voluntarily reveal what it has discovered during
its investigation. In return for being so diligent in its effort to disclose the conduct and prevent it
from reoccurring, the company will willingly pay to DOJ whatever DOJ wants by way of a fine
in order to avoid having to go to trial and risk a criminal prosecution. The company might agree
to pay for an internal corporate monitor; it will agree to being audited—all of this costing the
company millions of dollars in actual costs, not to mention the cost attributable to business
interruptions.

In exchange for spending millions on compliance programs in good faith efforts to be
compliant with FCPA law, U.S. companies are suffering with what has now become an unduly
inhospitable regulatory environment. Most Americans are not trying to break the law; they are
not looking for permission to bribe foreign officials. But they are looking for some clarity in the
law as to what is prohibited and what is not. Is paying for a $100 meal for an executive at a
company owned by a foreign government a felony? What about a birthday gift to a business
colleague? What about a charitable contribution to a business contact’s favorite charity? While it
is true that the government has yet to prosecute someone for a $100 dinner, nothing in the statute
prevents them from doing so, nothing in their own enforcement policies or procedures prevents
them from doing so, and so any criminal defense lawyer wishing to avoid committing legal
malpractice is forced into the position of telling their client that such routine business activities
may be unlawful. That, in turn, is leading to a cessation of a wide array of legitimate business
activity. American businesspeople need faimess in enforcement when they are already doing
whatever they can to ferret out and prevent violations of the law. Further punishing American

* The crosion of mens rea, or criminal intent, requirements in federal criminal law has been an issue of increasing
concern for NACDL. See Brian W. Walsh & Tiffany M. Joslyn, Withour Intent: How Congress Is Eroding the
Criminal Intent Requirement in I'ederal Law (The Heritage Foundation and National Association of Criminal
Dcfense Lawyers) (2010) available ar www.nacdl.org/withoutintent, as well as NACDL's prior Congressional

testimony on the subject, available at: hitp://ww ;ludl.mﬂ»"n@i’a};ﬂWhitcCoi!gr/Lcttcrs and_Testimony.
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businesses who are acting in good faith and throwing in jail supervisors who had no way of
knowing about a payment half a world away could not have been what Congress intended thirty
years ago when it drafted this law. Nor can that be a good-sense approach in this difficult
economic climate that has cost many Americans their jobs and imperiled our nation’s status in
the global economy.

Defining broad categories of conduct as criminal will not eliminate all wrongdoing and
criminalizing vast swaths of activity will not make America a better place. Indeed, for the first
100 years of our history, we had no federal prisons (except to house soldiers) and we started off
with only three federal crimes—treason, piracy and counterfeiting.” Now we have over 4,450
federal criminal laws on the books, plus so many additional criminal provisions hidden in the
federal regulatory scheme that no one has yet been able to count them. The average American is
likely unaware of most of the criminal laws that could subject him or her to prosecution by the
government. Many federal criminal statutes are duplicative of state criminal laws, and many
more are duplicative of each other. Further, these federal laws are sometimes written broadly,
with vague terms, and supported by questionable constitutional authority.

The FCPA is emblematic of the serious problem of overcriminalization. While it seeks to
prevent and redress serious misconduct, its language and application have led to unintended
consequences. NACDL appreciates your efforts to consider and address these issues and we join
many other organizations, from both the left and the right, in the call for some much-needed
commonsense reform in this area, particularly reforms that will strengthen the mens rea
requirements of the statute and bring clarity, uniformity and fairness to its enforcement.

¢ Peter J. Henning, Misguided Federalism, 68 Mo. L. Rev. 389, 414 (2003); see also Brandon L. Bigclow, The
Commerce Clause and Criminal Law, 41 B.C. L. Rev. 913, 931-932 (2000).

Mr. SENSENBRENNER. Thank you very much.

The Chair is going to defer his questions until the end.

And to begin, the Chair recognizes the gentleman from Pennsyl-
vania, Mr. Marino, for 5 minutes.

Mr. MARINO. Thank you, Mr. Chairman.

Welcome, guests.
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Deputy Andres, I am going to begin with you, and then we will
go to your left. What is the number one obstacle in the way of en-
forcement today on corruption, and what is your recommendation
to alleviate that obstruction?

Mr. ANDRES. Foreign bribery cases are difficult for a variety of
reasons. Obviously, in prosecuting those cases, we need to rely on
evidence from abroad, which takes time. We make MLAT requests
from our foreign partners to get that evidence. But they take
longer, and they are harder to detect than domestic cases, because
much of the conduct often takes place abroad.

So I think the statute of limitations, I know the Department has
discussed recommendations in the past to extend the statute of lim-
itations so that we had a longer period of time to investigate those
cases, so that we could root out the problem of foreign corruption,
which is a substantial problem. There has been much discussion
about the increased enforcement of foreign bribery, but I think that
discussion fails to recognize the size and magnitude of the problem,
which are substantial.

Mr. MARINO. Thank you.

General Mukasey, the same question, but could you expand a lit-
tle bit on—you brought up two points that you would like to see
implemented?

Judge MUKASEY. Yes.

Mr. MARINO. Please.

Judge MUKASEY. I think the availability of a compliance defense
actually might help the problem that Mr. Andres just identified by
allowing companies to generate more information on a voluntary
basis to help prosecute those cases that have to be prosecuted
abroad. If companies have vigorous enforcement and oversight
mechanisms that they can rely on to avoid prosecution themselves,
they are perfectly available to provide information with respect to
foreign actors who may very well deserve to be prosecuted.

The definition, the issue of definition I think is a major problem
for reasons that were referred to in Ms. Regon’s testimony. If we
don’t know who a foreign official is, everything from providing a
cab ride to somebody who worked late on up is going to make it
very difficult for a company to function, and as she pointed out, a
defense lawyer has to err on the side of caution in advising her cli-
ents on what they can and can’t do, which inhibits the conduct of
business.

Mr. MARINO. Thank you.

Attorney Terwilliger, do you want me to repeat the question? I
EQ,‘aw you jotting some notes, so I think you know what I am looking
or.

Mr. TERWILLIGER. Thank you. Actually, I think a point worth
making in terms of obstacle to enforcement and achieving the ob-
jectives of the statute is that companies are actually much better
positioned to gather more information more quickly overseas than
the Justice Department or the SEC is. And as a result of that, poli-
cies that favor companies who do investigate themselves and who
do engage in voluntary disclosure is an aid to enforcement rather
than an obstacle.

I believe, frankly, the Justice Department could do more to en-
courage such self-investigation, voluntary disclosure and so forth.
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And frankly, the Congress ought to pay attention to things like
Dodd-Frank and the SEC whistleblower program, which are under-
cutting internal compliance measures, including the self-reporting
which can lead to voluntary disclosure.

Mr. MARINO. Thank you. And Attorney Regon, you brought out
some good points as to where this type of investigation would go.
But where do you draw the line when it comes to gifts, between
that and corruption?

Ms. REGON. Thank you, Congressman Marino. That is an excel-
lent question, and I think probably DOJ might know it when they
see it. I think Ferraris and water ski jets and millions of dollars
of payment for direct quid pro quo can be strong evidence of ex-
plicit commercial bribery. But unfortunately, with a statute that is
written so broadly, all sorts of legitimate business activities and
normal legitimate business payments can get swept into this. And
I think that three out of the four witnesses today have spoken to
the Committee about our fear that the language is providing DOJ
with the ability to bring in too much of this legitimate business ac-
tivity.

Certainly, I don’t think you heard any of the witnesses today ad-
vocate on behalf of direct explicit commercial bribery. It does harm
American businesses. But there is a line, and it is recognizable be-
tween that and perhaps giving a charitable donation to someone
because they asked and you have been in a business dealing with
them for 5 years, or giving a cab ride home to an employee.

Mr. SENSENBRENNER. The time of the gentleman has expired.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. Scort. Thank you, Mr. Chairman.

Judge Mukasey, you talked about the compliance defense. Are
you asking for a total defense or required mitigation?

Judge MUKASEY. I think we are asking for a defense, but it
would be an affirmative defense. Understand that the state of play
in a trial would be that there would be a proved violation, and then
the question would be whether the compliance mechanism that the
company had in place was reasonably designed, if complied with,
to have detected the violation that took place.

It is an uphill climb for a company to establish that defense. All
that we are asking is that they should be allowed to try.

Mr. ScorT. What should be the mens rea requirement for an in-
dividual, the CEO, and for the corporation?

Judge MUKASEY. The mens rea requirement should be what it is
in connection with crimes generally, that you have to—what I used
to say when I was a prosecutor and when I was AG is you
shouldn’t prosecute any case in which you can’t tell yourself that
the person who is accused of committing it, when he put his head
on the pillow that night, didn’t tell himself or should not have told
himself, hey, I committed a Federal crime today. If you can’t say
that somebody knew that and had every reason to know it, then
the case should not be prosecuted.

That is the mens rea requirement. It has to be something that
somebody can clearly identify with a straight face as having been
a criminal act.

Mr. Scort. What about the corporation?
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Judge MUKASEY. The corporation, in a sense there is no such
thing as the corporation. They are just a bunch of people. So there
has got to be somebody who identifiably had the knowledge or who
knew facts to which he voluntarily and purposely closed his eyes,
and this trenches on the willful ignorance issue that has come up
recently.

Mr. ScoTT. You can have a rogue individual who commits the
crime. When should the corporation be responsible for that?

Judge MUKASEY. When that individual is in a policymaking posi-
tion.

Mr. ScorTr. Mr. Andres, you have mentioned six-figure bribery
cases, and we have also heard about free meals and cab rides. Are
de minimis cases ever brought?

Mr. ANDRES. They are not, sir. And just to clear the record, the
Department of Justice has never prosecuted somebody for giving a
cup of coffee to a foreign official, a martini, two martinis, a lunch,
a taxi ride, or anything like that. And it is not clear that those acts
in and of themselves would evidence an intent to bribe somebody.

If one looks at the Department’s actions

Mr. ScorT. Would you object to a provision excluding de minimis
transactions?

Mr. ANDRES. I would, for a few reasons. One, small de minimis
payments paid over time on multiple occasions can amount to a
more significant bribe if, in fact, there is an intent to bribe. I think
the relevant consideration is not the amount of the bribe but rather
the intent, whether it is an intent to bribe. I think that both the
Department of Justice and the government need to be clear that all
bribery, just as in domestic bribery, is inappropriate.

So I don’t think it is appropriate to have an exception for a
smaller bribe. But I would also note that this talk of taxis and
meals is not reflected in our enforcement actions. The cases that
we have prosecuted

Mr. ScoTT. But one of the things we are hearing is people don’t
know where the line is, and if you were to put something in the
code to help people ascertain where that line is, it would be helpful.
That is why I asked about a de minimis, and you have suggested
you don’t want that in there, which brings the cab rides and meals
back in play.

Mr. ANDRES. I believe that a reflection of the Department’s en-
forcement actions, our public comments on our website provide ade-
quate guidance with respect to the statute. I don’t think anybody
seriously believes that providing a taxi ride to somebody is, in fact,
a violation of the Foreign Corrupt Practices Act. We have pros-
ecuted cases in which people have turned over suitcases full of
cash, hundred-dollar bills amounting to a million dollars. How
someone would have the impression that we are prosecuting:

Mr. Scort. Well, let me have Judge Mukasey comment on it.

Judge MUKASEY. The taxi ride example is for real. It occurred at
a company in which somebody worked overtime, was given a taxi
because the trains had stopped running, and then some nervous
counsel found out about it, reported it to the Justice Department
and was told that it probably wasn’t a violation but to go back and
investigate the entire circumstances of the relationship with that
company and come up with a result of that investigation to deter-
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mine that no illegal payments had been made. A couple of hundred
thousand dollars later it was determined that, in fact, there had
been no violation. But that couple of hundred thousand dollars
could have been used for a lot better purposes than conducting an
unnecessary investigation.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The Vice-Chairman of the Committee, the gentleman from Texas,
Mr. Gohmert?

Mr. GOHMERT. Thank you, Mr. Chairman.

I would like to follow-up on that, General Mukasey. One of the
problems that I hear—and, of course, you have been a judge, and
you listen for little words that prick up your ears. When I hear
words like “I don’t think that would be a violation,” that doesn’t
give companies much assurance if somebody in a legal position
with the government says I don’t think it is, or I think it is. It
seems like we ought to have a clear enough line that people don’t
have to think. They can say yes, it is or it isn’t.

And I appreciate the statement that all bribery is illegal, Mr. An-
dres, and there should not be an exception for smaller bribery. The
thing is, we can define bribery. And as in the example that General
Mukasey has mentioned, a taxi ride, if you say, for heaven’s sake,
anything under this amount obviously is not bribery, then that
gives companies a clear line where they know they can do this and
not have to spend $200,000 because there may be a young pros-
ecutor or a young FBI agent that thinks I can make a name going
after this big company.

And, of course, we know that because of the Director’s 5-year up
or out policy, we eliminated thousands and thousands of years of
experience in the FBI supervisory positions. So like in many cases,
or some cases at least, you go from people with 25 years or more
to 5 or 6 years being the supervisor. When you had experienced

eople in charge they would say, “Give me a break. You know, a
510 taxi ride is not bribery. We are not going to do that.” When
you have got a 5-year supervisor going I have got a career in front
of me, I want to get the Director’s attention, then it seems like
there is more room to have FBI agents or prosecutors more aggres-
sive than they should be.

I am for punishing crime. I was known as a hang ’em high-type
judge. But I do believe in having the law clear enough so people
don’t have to worry about it.

General Mukasey, let me ask you. If the DOJ doesn’t give infor-
mation about how it is making charging decisions, is that in effect
treating every company as a potential law breaker where they can’t
make adequate plans for the future?

Judge MUKASEY. Obviously, I think the more information that is
available on how these decisions are made, the easier it is for peo-
ple to function. But there is a difference between saying this is how
we do it on a general and non-binding basis, and actually having
a legal provision in the statute that is clear to everybody as a basis
for governing your behavior going forward. It is one thing for some-
body like Mr. Andres, who is very experienced and makes sane and
rational decisions, to say, well, this is not the way I would do it,
but that doesn’t necessarily govern the behavior of everybody out
there, and it certainly doesn’t control what goes through the mind
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of a corporate attorney who is worrying about the possibilities for
his company going forward.

Mr. GOHMERT. Have you ever drafted specific language that you
think would help make the law tighter?

Judge MUKASEY. I believe the Chamber has submitted a bill.

Mr. GOHMERT. Did you participate in that?

Judge MUKASEY. I did not participate in it. I reviewed it.

Mr. GOHMERT. Okay. Saying you reviewed it doesn’t tell me any-
thing.

Judge MUKASEY. Well, it says

Mr. GOHMERT. You can review it and think it is crazy.

Judge MUKASEY. The language is that $250 is presumptively
proper.

Mr. GOHMERT. So you like the language?

Judge MUKASEY. Which seems about right. I do.

Mr. GOHMERT. Okay. Thank you.

Mr. Andres, why should a company ever be criminally prosecuted
if it does a compliance program that meets all the reasonable
standards of Chapter 8 guidance? I mean, obviously they can have
rogue people that do things, but I believe in holding the people ac-
countable that commit crimes and make mistakes. But if the com-
pany has done everything appropriately and legally, why not go
after individuals instead of a company that didn’t know about the
incident? It seems like it is a strict liability standard. Please.

Mr. ANDRES. Congressman, the Department does not prosecute
corporations based on the acts of a single rogue employee. It hasn’t,
certainly not in this field. And again, when you——

Mr. GOHMERT. But it could.

Mr. ANDRES. Not under the guidelines that are provided under
the Principles of Federal Prosecution of Business Organizations.
We look at how pervasive the conduct is. If the employee is a high-
ranking official in the company, that is a different issue. But if it
is a rogue employee on a lower level, we would not prosecute that
under our own principles.

Let me address your point about the compliance defense. The De-
partment would oppose an affirmative compliance defense for a few
reasons. First, we already take into consideration a company’s com-
pliance program. We take it into consideration and review it, and
it is a serious consideration. Over the last 20 years the Department
has developed a series of broader factors that we consider that in-
cludes compliance, that includes cooperation and self-disclosure. To
review only compliance would be a substantial change in the way
that the Department has done business over several Attorney Gen-
erals for more than 20 years.

The affirmative defense of compliance is also a novel concept. It
is not one that is well defined, either here or otherwise, and it
could lead to paper compliance; that is, a company having a compli-
ance program on paper that is not rigorous and that doesn’t help
to prevent bribery.

And one last point. Critics or proponents of the compliance de-
fense have relied on foreign law to support that position. They have
turned to the UK Bribery Act, which has been criticized by many
in the business community here in the United States. But more im-
portantly, it is not yet in effect. So there is no precedent to follow
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to say that the UK Bribery Law and its affirmative compliance de-
fense would be effective here in the United States.

Secondly, they point to Italian law and their Foreign Corrupt
Practices Act, which also has a compliance defense. That provision
has been roundly criticized in the international circles. The OECD
said that that defense provided little assistance in determining
what an acceptable model is in a particular case. That defense has
actually never been applied in practice.

So if we take on this affirmative compliance defense, we, in ef-
fect, create a loophole, because as even the proponents of the de-
fense say, no compliance program is perfect. It would allow nec-
essarily for some bribery to occur. So I think that given that it is
a novel and somewhat risky approach, the time is not right to
adopt such a compliance defense.

Mr. GOHMERT. Thank you, Mr. Chairman.

Mr. SENSENBRENNER. The gentleman from Michigan, Mr. Con-
yers, is recognized for 5 minutes.

Mr. CoNYERS. Thank you, Chairman Sensenbrenner.

Welcome back to the Committee, General Mukasey.

Judge MUKASEY. It is a pleasure to be here.

Mr. CONYERS. You have a few more lawyers than you had when
we last saw you before us. Let’s see, you are down to only 700 now.
And you were up over 100,000 the last time I saw you here.

Judge MUKASEY. I had the benefit of 100,000 then, only 700 now.

Mr. CONYERS. Yeah. Let me ask you, was it during—was it when
you were Attorney General that we had this taxi ride case happen
that cost a couple of hundred thousand bucks?

Judge MUKASEY. I don’t know precisely when that happened.

Mr. CONYERS. But it could have been during your watch.

Judge MUKASEY. It is conceivable.

Mr. CoNYERS. Okay. Now, of all people, I know you are not tell-
ing us here today that ignorance of the law is an excuse. If you
don’t know that it is against the law, if you don’t know that some-
thing you are doing is against the law, does that excuse you?

Judge MUKASEY. No. The

Mr. CoNYERS. Right. Ignorance of the law is no excuse. So how
can you say that you didn’t prosecute anybody if they went to bed
at night and they didn’t know they were violating the law? You ask
people before they are indicted whether they ever went to bed and
thought they were violating the law?

Judge MUKASEY. That they either knew or should have known by
the standards of society as we accept them. We didn’t

Mr. CONYERS. Right. So ignorance of the law is no excuse.

Judge MUKASEY [continuing]. Is okay to sell drugs or rob banks.

Mr. CoNYERS. Yeah. Ignorance of the law is no excuse, is it?

Judge MUKASEY. No.

Mr. CoNYERS. All right. Now, why in the cases of bribery do we
need to have a de minimis rule? In local law enforcement, prosecu-
tors statewide, Feds—look, you mean that if there is just a little
bit of bribery and it is really low, that we ought to have a thresh-
old? What on earth—corporations have more lawyers than anybody
else, the ones sitting here. What do they need to know how low the
crime has got to be before it is prosecutable? I don’t think that they
deserve to know that. Nobody is prosecuting people for how many
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drinks or a meal that you brought them, or gave them a ride. Ev-
erybody knows that that doesn’t have any logic.

And so I ask the Association of Criminal Defense Lawyers wit-
ness, give me some examples of over-criminalization of the Foreign
Corrupt Practices Act.

11Ms. REGON. Certainly, Mr. Conyers. I think the problem that we
a —_—

Mr. CONYERS. Just give me the examples.

Ms. REGON. Sure. The example is that the law is written so ex-
pansively that——

Mr. CoNYERS. No. Give me the examples. Give me an instance
of where one case was ever brought by the Department of Justice
which it would constitute over-criminalization.

Ms. REGON. Respectfully, sir, I am probably not aware of abso-
lutely every single

Mr. CoNYERS. No, of course you are not. I will tell you why you
are not.

Ms. REGON. A number of them—they have increased their en-
forcement.

Mr. ConYERS. I will tell you why you are not, is because only 140
cases have been brought in 10 years.

Ms. REGON. And they have increased their enforcement 10-fold
in the last 5 years, and so I did not

Mr. CONYERS. And that averages 14 cases a year. Is that over-
criminalization to you?

Ms. REGON. A statute that allows the government to prosecute
someone as broadly as the statute currently allows is

Mr. CONYERS. I said is 14 cases a year over-prosecution to you?

Ms. REGON. A statute with no reasonable limitation is over-crim-
inalization.

Mr. CONYERS. Just answer my question, okay?

Ms. REGON. I am, sir. A statute that provides no reasonable limi-
tation to prosecutorial discretion is over-criminalization. I have tes-
tified here today that I am concerned more about the prosecutions
to come than the prosecutions——

Mr. CoNYERS. You haven't——

Mr. SENSENBRENNER. The gentleman’s time has expired.

The Chair recognizes the gentleman from Texas, Mr. Poe?

Mr. PoE. Thank you, Mr. Chairman.

Thank you for being here.

Similar to my friend, Mr. Gohmert, in my other life I was a fel-
ony court judge for 22 years in Texas, heard everything from steal-
ing to killing, and several death penalty cases, and I don’t like
crooks. But on this situation, I want to talk about the world as it
is, not the way that we wish that it were.

Let me start with China. China seems to have, to me, through
their government, a systematic philosophy of corruption. They will
do anything they can, anywhere in the world, to get their way.
They will steal from the United States. They will pay bribes. They
will do it all. They are dealing with a philosophy that any means
necessary to get it the Chinese way.

We, on the other hand, believe in the rule of law, that some
things are actually things we shouldn’t do, like bribery. The Chi-
nese are effective in their philosophy. Here we are building the na-
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tion of Iraq. Just got back from Iraq last night, and when I was
there I learned that, of course, the Chinese are going to rebuild
their oil drilling system. I suspect—my opinion—maybe some
money changed hands for the Chinese to be doing that instead of
American oil companies. I don’t know.

And compliance seems to be part of the issue here. We want our
American companies to operate within the law. We set the law, and
we need to make sure that it is effective. It disturbs me that we
give the Justice Department too much discretion on who they want
to go after and who they don’t want to go after. There doesn’t seem
to be a rule of thumb except they use their discretion whenever
they want to. I think that is a universal problem. I was a pros-
ecutor for 8 years, and I see that that is a problem with the pros-
ecution side.

Ms. Regon, I am going to let you finish your answer that ran out
of time. Tell me why compliance is a better idea than what we have
under the current system, from your point of view.

Ms. REGON. Thank you, sir, for the opportunity to answer that
question. And I think it is because what the criminal law really
seeks to do is try to prevent misconduct from occurring in the first
place, and to deter those individuals and corporations who would
engage in crimes otherwise not to do so. And so I think a robust
compliance program protects companies and individuals from en-
gaging in misconduct because it educates them about what that
misconduct would be. It trains them to avoid it. It trains them to
identify it. And it also provides a reporting mechanism when mis-
conduct does occur, even if it is perhaps on the other side of the
ocean, not from the American employees.

And it also—usually a good compliance program will provide an
opportunity for a whistleblower to say safely, without retaliation,
there is some misconduct happening. And then it provides the com-
pany with a nice structure about what to do if that kind of thing
happens.

That seems to me a commonsense way of both preventing these
kinds of misconduct from happening and also for providing reme-
dial measures when it does happen. You end up deterring the con-
duct from happening to begin with. You—individuals don’t end up
being sort of surprised in a gotcha game about what was prohibited
and what wasn’t if there is a good, robust compliance program.

Mr. PoE. Follow-up question. The global economy where we have
U.S. companies trying to compete worldwide, especially with com-
panies or countries that don’t follow any rules except to win, do you
think that that would help international competition? Would it
hurt as far as United States companies go, Ms. Regon?

Ms. REGON. Well, I think that the Department of Justice should
be congratulated on being the world’s enforcer on foreign corrup-
tion. I think other countries look at our international corruption
laws and think that we are doing the best job. And so I congratu-
late them on that.

I think the discussion here today has been not to sort of make
it easier for anyone, including American businesses or anyone
internationally, to bribe in order to get business done. I think the
discussion here today is how to give individuals and companies
clarity about what the law means and what it doesn’t so that we
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can all go out and conduct business, stimulate our economy, stimu-
late economic growth throughout the globe without engaging in cor-
ruption or without being fearful that a cab ride or other legitimate
business activities could be criminalized, and that clarification is
needed today.

Mr. PoOE. I agree with you on that. I am certainly not advocating
that we loosen the standards for American companies. They just
need to have some absolute certainty as to what is a violation,
what is not, and when they will be prosecuted, and if they do some-
thing this will happen, as opposed to too much discretion on the
part of what something means and what a bribe happens to be.
Maybe Congress has a responsibility to define what bribery is, al-
though we all know what it is. It needs to be somewhat definite.

Thank you, Mr. Chairman. I yield back the remainder of my
time.

Mr. SENSENBRENNER. Thank you.

The gentlewoman from California, Ms. Chu?

Ms. CHu. Thank you, Mr. Chair.

Mr. Andres, you clearly articulated the reason that the Depart-
ment of Justice doesn’t agree with passing statutory language au-
thorizing a compliance defense. However, is it my understanding
that you consider a compliance program a factor in determining a
company sentence for bribery offenses?

Mr. ANDRES. Both at the sentencing phase and at the charging
phase, that is, a decision whether or not to enter into—charge a
company, to enter in some resolution, or to decline prosecution in
the first place. We certainly take into consideration a company’s
compliance program.

And just to amplify that a little, there are, of course, cases where
we decide not to prosecute or not to require a company to enter into
a resolution, because they have strong compliance programs. You
don’t read about those because we don’t issue a press release when
we decide not to prosecute. So there is certainly—that certainly is
an important factor that we take into consideration.

Ms. CHU. Are there currently any guidances that are available
to companies that articulate or describe what you believe to be a
strong compliance program?

Mr. ANDRES. Sure. There are a variety of different reference ma-
terials, including the United States Sentencing Guidelines, and
OECD good practice guides that dictate or describe things that are
important for a valid and robust compliance program. They talk
about things such as having an articulated policy against foreign
bribery, having standards and procedures designed to reduce viola-
tions of their policies, to have senior officials charged with imple-
mentation and oversight, and a variety of other factors that are de-
tailed in those various resources.

Ms. CHu. If—well, are those guidelines readily available?

Mr. ANDRES. They are readily available. I think another point
with respect to guidance, every time the Department has entered
into a resolution with a company dating back to, I believe, 1988,
we published those detailed plea agreements, resolutions and other
documents on our website. So you could go back and look on our
website and see, for example, in the Daimler case, what the specific
resolution was, what issues there were with compliance, what
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modifications we may have asked from that company or any of the
other companies that we prosecuted. All those documents are avail-
able on the Department’s website.

Ms. CHU. How could we incentivize corporations to have these
kinds of compliance programs, then?

Mr. ANDRES. I think we incentivize companies by giving them
credit for their compliance programs, which, as I said, we do. As
I mentioned, there are instances where we decide not to prosecute
a company because of compliance. There are other factors that go
into the mix as well, such as cooperation, self-disclosure, and reme-
diation. But clearly, by making decisions based on compliance fac-
tors, which we do, and to the extent that we can publicize that and
make the business community aware of the fact that we take that
into consideration, I think we provide the right incentives.

Ms. CHU. Let me ask about something else, which is that in 2004
DOJ initiated two FCPA investigations, and SEC initiated three.
However, last year DOJ brought 48 investigations, and the SEC
brought 26 investigations. I am trying to get the reason for this,
get an understanding of what is the problem. Is the problem big-
ger, or is the enforcement greater?

Mr. ANDRES. I think the problem is as big as it has ever been,
if not bigger. I think we have become aware of more cases for a va-
riety of different reasons.

One, the world is smaller. We can communicate with our foreign
law enforcement partners through emails and otherwise much
more easily than previously.

Secondly, at least one reason why there are more cases—I don’t
think it is the sole reason—is that CEOs of corporations are com-
plying with other laws such as the Sarbanes-Oxley law, which re-
quires them to verify their financial statements. In doing that and
getting confidence as to the credibility of those financial state-
ments, they are detecting problems with foreign bribery, and in
many instances they are disclosing that to the Department of Jus-
tice.

So I think, again, the problem is a substantial one. That cer-
tainly has led to more enforcement. But there is a variety of factors
which has led to the increase.

Ms. CHU. And how would these new proposals address this
trend?

Mr. ANDRES. The proposals?

Ms. CHU. Yeah.

Mr. ANDRES. Well, again, the Department is concerned about the
proposals with respect to a compliance defense or another defini-
tion of a foreign official, because they provide some possibility for
loopholes, that some bribery becomes acceptable. And I think just
as in domestic bribery, the Unites States needs to send a clear
message that bribery is unacceptable.

Ms. CHU. Thank you. I yield back.

Mr. SENSENBRENNER. The gentleman from South Carolina, Mr.
Gowdy, is recognized for 5 minutes.

Mr. Gowpy. Thank you, Mr. Chairman.

Mr. Andres, you are not suggesting that current DOJ has placed
more of an emphasis or is more concerned about these prosecutions
than predecessor DOJs, are you?
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Mr. ANDRES. Far from it. Many of the investigations that are
now coming to resolution have been ongoing for some time. So I
think it is not necessarily an appropriate barometer to say that if
we have had X number of resolutions in this year, it is because
there is more enforcement now. Those investigations take time.

Mr. Gowpy. Right. Just like when other witnesses have come be-
fore Judiciary and we have noticed a downturn in investigations
and prosecutions, it would also be unfair for us to suggest that the
current DOJ isn’t concerned about those lines of cases, right?

Mr. ANDRES. Again, it is hard to comment on these things gen-
erally. But suffice to say, at least with respect to the FCPA pros-
ecutions, those investigations are often longstanding. They take
some time. So it may be that prosecutions resulting in resolutions
now have gone on for years.

Mr. Gowbpy. All right. In response to an earlier question, you
said DOJ isn’t prosecuting cup of coffee cases, or that is at least
a pretty good paraphrase of what you said. And my concern isn’t
whether or not you are or are not prosecuting cup of coffee cases.
The question is whether or not you can, because one is a declina-
tion issue and the other is a jurisdictional issue, and I think those
are very, very different and require a different analysis.

So can you prosecute cup of coffee cases?

Mr. ANDRES. Just so I am clear, with respect to whether or not
we can, there are within the statute exceptions for reasonable and
bona fide promotional expenses. There are also other exceptions
that cover legitimate business expenses. So if a cup of coffee is
given to a foreign official without an intent to bribe that individual,
we would not be able to bring that case because there is not the
requisite intent to bribe.

Mr. Gowpy. What do you do with a different standard, the dif-
ferent mens rea standard for corporations and individuals? Do you
support having a willful requirement for corporations, or not?

Mr. ANDRES. Well, with respect to that distinction, I would say
that in our enforcement, I am not aware of any cases where compa-
nies have complained that they have been held accountable for any
conduct that is other than willful conduct. But I think it is also im-
portant to recognize that in the FCPA, in the legislation, the stat-
ute, the standard with respect to corporations talks about cor-
ruptly. So the word “willfully” is replaced by the word “corruptly,”
and I think those two words are very similar. In large part they
encompass the same type of conduct.

Mr. Gowby. Professor Terwilliger, do you see any issues with not
having a willful requirement for corporations in conjunction with
not also affording them a compliance defense?

Mr. TERWILLIGER. Certainly, sir. And I have been accused of a
lot of things, but being an academic is not one of them. It is a
pleasure to be here with you today.

The problem with a willfulness requirement for corporations is
just what General Mukasey mentioned. Corporations can’t think;
only individuals can think. And therefore any ascribing of an intent
to a corporation is really artificial because the corporation itself is
artificial.

It seems to me that all of that kind of debate surrounds much
more the question of definitions of the statute than it does the ex-
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ercise of prosecutorial discretion. I think the Justice Department
generally does a fairly good job of exercising its discretion.

What the Congress’ job is, if I may, is to define the parameters
in which that discretion is exercised, and that is where there is un-
certainty. And when and under what circumstances a corporation
itself and its shareholders should be penalized because employees
go off on some bribery scheme that, in spite of having a good com-
pliance program, in spite of having complete buy-in by a CEO and
so forth, that to me is an enforcement policy question that rests
right here, not in the Justice Department.

Mr. GowDY. Ms. Regon, there are other crimes that are strict li-
ability crimes, but you don’t think this should be added to the list?
There are contraband cases, child pornography, under-age sex
cases that are strict liability crimes. Why is this different?

Ms. REGON. Well, I think it is up to the Congress to determine
which crimes are or are not strict liability crimes, and I do believe
that 30 years ago the Congress who created the FCPA did not in-
tend it to be so. It is certainly within your province to decide when
that is appropriate and when that isn’t.

I think the problem here is you have a statute where that was
not the intent. It does contain a willfulness requirement, at least
for individuals, in the anti-bribery provisions. I think that when
the Congress included that word, I think that they meant it, and
I think that, unfortunately, because the statute is otherwise writ-
ten fairly expansively, it does allow DOJ and SEC to treat the stat-
ute as if it is a little bit—to sort of prosecute to the fullest extent
that the law allows.

You know, they do a good job, they do their jobs, and they will
take as much as the Congress gives them. And I think that that
doesn’t mean to suggest bad faith on the part of prosecutors. It just
means that any one of us, given our job, will do it to the expansive
limitations that are given to them. And unfortunately, there aren’t
as many limitations in the statute as there should be.

Mr. GowDY. Thank you, Mr. Chairman.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Georgia, Mr. Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Mr. Terwilliger, you just said something that is very profound.
You said corporations can’t think, and I wish that you had been the
attorney who could have argued that to the U.S. Supreme Court in
the Citizens United case. [Laughter.]

Mr. JOHNSON. But I would like to turn now to Ms. Regon and ask
you, have you ever been a prosecutor before?

Ms. REGON. I have not, sir.

Mr. JOHNSON. But would it be fair to say that the looser the law,
then the more prosecution discretion comes into play?

Ms. REGON. Certainly.

Mr. JOHNSON. And then to narrowly draw the law means less
prosecutorial discretion.

Ms. REGON. It means less discretion. It doesn’t necessarily mean
less prosecutions.

Mr. JOHNSON. Well, it could result in less prosecution victories.

Ms. REGON. I think if DOJ means what it says here today, which
is that it is really focused on explicit commercial bribery, and I
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think Mr. Andres promised that the DOJ would never prosecute a
company for the rogue acts of an employee overseas, I think if they
meant that, then they wouldn’t mind that the statute was so nar-
rowed because they would still be allowed to prosecute explicit com-
mercial bribery. I think that they enjoy a certain broader amount
of discretion so they can in the future bring the kinds of cases they
want to bring.

Mr. JOHNSON. Yes, but my problem is that, okay, while we want
to narrowly draw statutes to limit prosecutorial discretion in cases
of legalized crime, because there are two. There is legalized crime,
there is legal crime and illegal crime.

Ms. REGON. Well, I am not

Mr. JOHNSON. The illegal crime is the blue collar type of crime,
the burglaries, robberies, rapes, murders, those kinds of things,
theft, shoplifting, drug dealing. That is illegal crime. Some would
argue that things like white-collar crime are legal crime, and they
argue that it is legal crime because the prosecutions for that kind
of misconduct are not as vigorous as they should be.

So in the case of legalized crime or legal crime, I am bothered
by the notion that we need clarification, and I am bothered by the
fact that there has not been a whole lot of prosecutorial activity in
this arena, FCPA, in the past. And so it just seems kind of fishy.
We are trying to let some folks off the hook for legal crime.

Ms. REGON. Congressman Johnson, if I may respond to that, I
think that there are a number of people who have been prosecuted
for white-collar crimes and that are, in fact, serving what in effect
are life sentences, and they would

Mr. JOHNSON. There have been some examples made.

Ms. REGON. Yes. They would disagree that white-collar crime is
not real crime.

Mr. JOHNSON. There have been some examples made, some of
which I disagree with, some of which I feel like people were treated
too harshly by the criminal justice system for white-collar crime
just to make them an example, and I can feel your pain in terms
of representing clients who may fall on the wrong side of political
correctness, and I hear what you are saying. But I do not think to
amend the law in this case would prevent prosecution discretion
from being misused from a political standpoint.

Ms. REGON. Sir, I would like to respond to really what I feel is
the heart of your question, which is I think that both blue collar
criminals and white-collar criminals or those who are accused of
those sorts of crimes, they both deserve constitutional fairness.
They both deserve fair notice of what is against the law before they
are prosecuted for potentially violating——

Mr. JOHNSON. But nobody

Mr. SENSENBRENNER. The gentleman’s time is expired.

Will the witness continue her answer? And then I will recognize
the gentlewoman from Florida.

Ms. REGON. Thank you, Chairman, very much.

The Constitution requires fair notice to each of us about what
the law prohibits and what the law does not. We do this because
we think it deters conduct. We do this because it is fair, because
it provides due process notification to all of us, and I think that is
important to anyone accused of any type of crime. NACDL rep-
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resents those accused of all types of crimes, including burglary and
rape and child——

Mr. JOHNSON. I realize that.

Ms. REGON. The full panoply of crimes, and I don’t think that
there is a difference between:

Mr. JOHNSON. But legally——

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. JOHNSON. Legal crimes

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. JOHNSON. Thank you, Mr. Chairman.

Mr. SENSENBRENNER. The gentlewoman from Florida, Ms.
Adams.

Ms. ApAMS. Thank you, Mr. Chairman.

Mr. Andres, does DOJ have definitions for foreign official instru-
mentality? Do you have that in your agency?

Mr. ANDRES. So in addition to the statute, foreign official as de-
fined in the statute, there are now several decisions by district
courts, two in California, recently one in Miami, which have fur-
ther amplified the definition of foreign official. And beyond that I
would say that it is important when we think about that concept
that the foreign official definition in the statute is consistent with
our own treaty obligations.

So, yes, there is a definition in the statute.

Ms. Apams. What about DOJ?

Mr. ANDRES. We follow the definition——

Ms. ApaMms. You don’t have any tweaks to it whatsoever when
you are determining whether or not to file?

Mr. ANDRES. We don’t support a change in the definition of for-
eign official, again because

Ms. Apams. What about instrumentality?

Mr. ANDRES. Same answer, because we are fearful that that
will—there is a bright line rule with respect to who constitutes a
foreign official. We think if companies are not paying bribes, that
there is really no fear of prosecution from FCPA enforcement.

Ms. Apams. Well, I have listened to the different conversations,
different questions, and you said that you publish when you have
your decisions on how you came about your decisions. What about
when you decide not to file? Is there some area in which you have
that information so that people can go to that area and find out
if it is consistent, is there any irregularities based on decisions
made whether or not to file?

Mr. ANDRES. So that is a difficult area for the government. We
don’t, in large part, because we don’t want to penalize a company
or an individual that has been investigated and not prosecuted,
that there may be some prejudice from that. But let me

Ms. Apams. Can you tell me how many cases maybe in the last
year that you have had come to your agency where you wanted to
take a look but then you changed your mind or whatever and de-
cided maybe it didn’t fall into the parameters or didn’t quite make
that bright line test, about how many cases that would be this year
alone?

Mr. ANDRES. I don’t have those numbers, and I can try and pro-
vide them. I will say one other thing about guidance. In the FCPA
there is a unique feature in the law called the procedure, or an
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opinion procedure process. It is unique to the FCPA. If a company
has a question about who constitutes a public official, or if some
particular conduct, they have the ability to ask the Department of
Justice for an advisory opinion as to whether or not that conduct
will violate the statute.

So if there is a question about a payment being made or whether
somebody constitutes a——

Ms. ADAMS. Such as the taxi cab ride that cost $200,000 to inves-
tigate.

Mr. ANDRES. If, in fact, that is true, then yes, you could ask the
question, and the Department would be obligated under the statute
to give you an opinion as to whether or not that conduct

Ms. ADAMS. So just curious. Would it be fair to say, in the ab-
sence of court involvement in FCPA cases, judges will have the op-
portunity to define the limits in the FCPA, and therefore DOJ
alone gets to define what the law means?

Mr. ANDRES. I don’t think that is right. There is judicial over-
sight. We just finished

Ms. ApAMS. I said in the absence of it.

Mr. ANDRES. I'm sorry?

Ms. ADAMS. In the absence of judicial oversight, in the absence
of the court involvement, then you would be making all those defi-
nitions and defining.

Mr. ANDRES. Yes, but every one of these cases is negotiated with
experienced defense counsel. And so we take a great amount of
time to speak to defense lawyers who are very experienced in this
field in making decisions about how to come to resolutions. So
there is ample opportunity for them to address these issues with
the Department.

Ms. ApAMS. Judge, I see maybe you wanted to add something?

Mr. MUKASEY. I would simply point out that none of those cases
are binding on any other case. So, yes, they provide an interesting
case study for somebody who would like to make a future decision,
but there is no guarantee that it is going to come out the same
way.

Ms. ADAMS. Interesting. So it all falls back to DOJ and the deci-
sions that they decide to make based on what?

Mr. ANDRES. We decide based on the definition of a foreign offi-
cial in the statute. And while an opinion release may not be bind-
ing on a separate party, nothing precludes that party from asking
the Department the particulars of his or her case so that they can
have clarity about what the law is. We feel that that procedure has
the ability to provide explicit guidance.

Ms. ApAaMS. Would it be possible, just say in the last year, for
you to provide to the Committee the amount of cases that were
brought to your attention and that were not filed upon, and the
reasons and rationale why you did not file those cases?

Mr. ANDRES. We certainly can try to figure out the number of
cases we declined, the various factors that went into

Mr. SENSENBRENNER. Will the Department submit this informa-
tion in writing to the Committee?

Mr. ANDRES. To the extent that we can—to the extent that we
can gather that information, we will certainly try to.
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Mr. SENSENBRENNER. Without objection, when the information is
received, it will be made a part of the record.

And the gentlewoman’s time has expired.

The gentlewoman from Texas, Ms. Jackson Lee.

Ms. JACKSON LEE. Mr. Chairman, thank you, and I thank you
and the Ranking Member, Mr. Scott, for holding the hearing. It is
extremely important for this Committee to be diligent in oversight.
And if there is a Committee that has a broad reach, it is the Judici-
ary Committee in terms of the layers of laws that we have to ad-
dress.

So let me try to probe as quickly as I can to the Department of
Justice. Tell me how many attorneys and staff, to your best knowl-
edge, are assigned to the Foreign Corruptions Act.

Mr. ANDRES. Well, I am going to—I can obviously get that num-
ber in particular, but I am going to say there are probably between
15 and 20 lawyers in the Department of Justice in Washington that
are assigned to those cases and do those cases primarily. When we,
in fact, prosecute a case, we often partner up with the local U.S.
Attorney’s Office. So——

Ms. JACKSON LEE. So you add resources when it happens to fall
within a different jurisdiction.

Mr. ANDRES. That is right.

Ms. JACKSON LEE. So any given time, you could have 10—excuse
me—you could have 15, 20, 25 if you are working on a case, or
more. I mean, I would imagine there is some flexibility there.

Mr. ANDRES. Fifteen or 20 in Washington who are dedicated sole-
ly to this mission, the prosecution of foreign bribery, and then law-
yers, prosecutors in offices throughout the United States who will
supplement our trial team if we go to trial, or in the investigative
team.

Ms. JACKSON LEE. Do you think that is an excessive amount?

Mr. ANDRES. Certainly not in light of what the problem is, that
is the size and magnitude of foreign bribery and the way that that
negatively impacts on American business, which isn’t to say I am
asking for more resources, but only to say the problem is signifi-
cant.

Ms. JACKSON LEE. So your prosecution, however, is of U.S. com-
panies that engage in bribery. Is that correct?

Mr. ANDRES. No. That I think is a common misconception. Our—
the FCPA allows us to prosecute a range of different companies,
both foreign and domestic. In fact, one of the ways that we are
hopeful that we are helping American businesses is by the prosecu-
tion of foreign companies who are engaged in widespread——

Ms. JACKSON LEE. And give me the nexus. If I am in a foreign
country and I am a foreign company from elsewhere, what is the
nexus for suing that company for bribing? And I would add to it
that there is an American company trying to do business, I am
bribing, I get the business, but I am a foreign country—excuse
me—foreign company in a foreign country, the same country that
this United States business is in.

Mr. ANDRES. So, for example, if you are a foreign company who
is listed on an exchange in the United States, then we can—you
fall within the jurisdiction. Eight of the 10 largest FCPA settle-
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ments in the history of the statute are against foreign companies,
which isn’t to say that we target——

Ms. JACKSON LEE. And is the action based upon a bribery, does
it have to impact a U.S. company, or because it is on an exchange
you have the jurisdiction?

Mr. ANDRES. No, it doesn’t have to impact an American company
necessarily.

Ms. JACKSON LEE. But the bribery, of course, is one that under-
mines the normal course of business.
| Mr. ANDRES. Clearly it affects the level playing field, and we be-
ieve——

Ms. JACKSON LEE. Give me some—and my time is running, so I
am interrupting. Give me some, one or two cases and your assess-
ment of whether you have been excessive.

Mr. ANDRES. So, for example, the Siemens case involved im-
proper payments of over $800 million in four countries, and that
bribery scheme lasted over 6 years. That was a company that we
prosecuted.

Ms. JACKSON LEE. Right. What was the settlement? What was
the result?

Mr. ANDRES. The settlement was a payment, I believe, of ap-
proximately over $800 million settlement with respect to the pay-
ments that were made

Ms. JACKSON LEE. And what would be your answer to the ques-
tion that it is antiquated and over-broad?

Mr. ANDRES. I don’t believe that is true, and I don’t believe
change is necessary to the statute. Again, given the magnitude of
the problem and the possibility that some change to the statute
could either send a message that we were sanctioning some type
of bribery or producing loopholes which would further

Ms. JACKSON LEE. Thank you.

Mr. ANDRES [continuing]. Impact American business.

Ms. JACKSON LEE. Thank you.

May I get Ms. Shana-Tara Regon? What is your opposition, or
what do you think we can do to improve? Frankly, let me tip my
hand and say that I think it is a valuable purpose for this act.
What are your arguments against its utilization?

Ms. REGON. Congresswoman Lee, we would agree that the act
itself started off with a laudable goal, and that is to prevent ex-
plicit commercial bribery abroad, and we are certainly not here to
suggest that there shouldn’t be anti-corruption laws on the books.
We are suggesting that those that do exist have understandable
and rational limitations, that the people who are subject to those
laws are able to understand by reading the law what is prohibited
and what is not so that they can then conform their conduct to the
law and not violate it. That is, unfortunately, not the case with this
statute.

Ms. JACKSON LEE. Mr. Chairman, may I just thank General
Mukasey for being here? I wanted to pose a question, but he knows
the great respect that I have for him and thank him for his service
that he rendered as Attorney General and on the Federal bench,
and I will look forward maybe to engaging with you on this ques-
tion.

Mr. MUKASEY. Thank you very much. Good to see you again.
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Ms. JACKSON LEE. Thank you. Good to see you.

Mr. SENSENBRENNER. The gentlewoman also knows that the
gavel is bigger than normal. [Laughter.]

Ms. JACKSON LEE. But I know you won’t throw it. Thank you,
Mr. Chairman. [Laughter.]

Mr. SENSENBRENNER. The gentleman from Arizona, Mr. Quayle.

Mr. QUAYLE. Thank you, Mr. Chairman.

Mr. Andres, in 2006 Macau became the number one gambling
market in the world, surpassing Las Vegas, and it was recently re-
ported that gambling revenue in Macau rose about 42 percent in
May, and year over year, and it is expected to continue to grow in
this manner.

Has the DOJ looked into the gambling practices in Macau and
if there is any illegal activity occurring in that arena?

Mr. ANDRES. I am not sure that would be appropriate for me to
comment on any ongoing investigation to the extent there was one.
So I am not sure that is a question I am able to answer.

Mr. QUAYLE. Okay. Let me go to another subject. Now, when you
are trying to decide whether a company is an instrumentality of
the state, what sort of ownership structure or ownership percent-
age do you have to be there to fall within that definition? Because
one of the things I am wondering is if under that guidance, is GM
considered an instrumentality of the state?

Mr. ANDRES. So there are a variety of factors which we look at,
and ownership is not the sole factor. In deciding whether or not an
instrumentality constitutes, or a foreign official constitutes an enti-
ty bribing against which we could prosecute, we look at the charac-
terization, the foreign state’s characterization of the entity and its
employees, the foreign state’s degree or control over the entity, the
purpose of the entity, the state law, the creation. So the fact alone
that GM, that there is some government investment in GM would
not, under the tests we use, qualify it as an instrumentality of the
United States.

Mr. QUAYLE. So just the ownership stake does not actually trig-
ger that. You would actually say, well, if there was some commu-
nication with the board and various members of the government
basically being able to control or influence, as you will, where a
company goes, would that then fall under that category?

Mr. ANDRES. Yes. So ownership is one of several factors that we
consider, but it is not the sole factor. Just to give you an example,
in the recent prosecution of Lindsay Manufacturing, they were
bribing a state-owned electric company in Mexico, and in the con-
stitution, the Mexican constitution dictated that people had a right
to electricity. So that was one of the factors that we considered, the
country’s own constitution and how it defined what the responsibil-
ities of the entity were, the instrumentality.

Mr. QUAYLE. Okay. Thank you.

Mr. Terwilliger, the SEC recently implemented new rules pursu-
ant to the Dodd-Frank bill which encourages whistleblowers to ac-
tually go directly to the SEC, which circumvents the internal cor-
porate compliance requirements. Now, given your experience con-
ducting these internal investigations, can you speak to the appro-
priateness of the whistleblower provision included in the Dodd-
Frank bill? And also I would like to get specific in terms of how



72

they are allowing the monetary sanctions that the government re-
ceives, the whistleblower gets a percentage of that, and how that
would influence and have, I think, maybe a possible perverse effect
on whistleblowing going forward.

Mr. TERWILLIGER. Thank you, Mr. Quayle. And I think it is—I
commend you for attention to that issue, and the Committee’s at-
tention to it, because what we are really talking about here and the
fundamental need for reform is to address the impact on the Amer-
ican economy and American businesses which create the jobs that
Americans so desperately need right now. And, yes, having a level
playing field in the world for competition is good for American busi-
ness, but wasting money on compliance efforts that get nothing at
the end of the day is problematic.

And the uncertainty that attaches to the parameters of the FCPA
costs tremendous amounts of money not just to hire lawyers to try
to figure out where they are and to discuss them in a reasonable
basis with the Justice Department in the context of an enforcement
action, but even to decide whether, for example, given your exam-
ple, an instrumentality in a similar situation to General Motors is,
in fact, an instrumentality of the government or not, and therefore
enhanced compliance procedures would be needed if a U.S. com-
pany was engaged in business with it. Those uncertainties as to
those questions create a lot of hidden cost and may have a U.S.
company say, look, I am not going to spend $200,000 to find that
out; I am going to leave.

In terms of the whistleblower act, the fundamental problem with
the whistleblower statute and its impact on compliance programs
is this. Companies need to know if something wrong is being done
in their operations, and they need to know it in a timely way so
they can remediate it, take corrective action and, if appropriate,
disclose it to the government and accept the consequences.

The whistleblower statute encourages employees to go around
the company and instead go to the SEC. Why should someone who
stands to gain a percentage of a recovery act in a manner that is
going to limit the bad acts which determine the size of what that
recovery would be? It is something that I would humbly suggest is
well worth Congress’ attention.

Mr. QUAYLE. And going back to the creation of jobs—that is the
final question? My time is

Mr. SENSENBRENNER. Sure.

Mr. QUAYLE. Thank you, Mr. Chairman. Without getting into any
confidences, how—can you give us an example? Do you have any
knowledge of companies that have been ceding markets to foreign
companies because they are afraid of what happens under FCPA?

Mr. TERWILLIGER. I would not—I think ceding markets would go
too far, at least between, beyond data that is available to me. I
would say that American companies have become much more cir-
cumspect in dealing with opportunities, particularly smaller oppor-
tunities that may grow into something larger in some of the devel-
oping markets of the world, including China, which was mentioned
earlier, simply because the cost/benefit analysis of worrying about
FCPA compliance issues in this world of uncertain parameters,
which is no criticism of the Justice Department. I think they do un-
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dertake an effort to be fair in enforcement. But that is the end of
the line. We are worried about the beginning of that line.

Mr. QUAYLE. Thank you. Thank you, Mr. Chairman.

Mr. SENSENBRENNER. Thank you very much, Mr. Quayle.

I have changed the order of questioning deliberately today rather
than asking my questions first, but I am going to do it last because
I wanted to hear both the testimony as well as the answers to
questions of Members of the Committee.

There is no question in my mind that we have to bring this law
up to date. Nobody here is in favor of bribery, but there has to be
more uncertainty. And I must say I was a bit befuddled at the
statement that the former Chairman of the Committee, Mr. Con-
yers, made, saying that corporations should know what is illegal.
I think while a corporation is not a human being, but everybody
has a right to know what is illegal, and there has to be much more
certainty in the law.

So I think that we are going to have to have a defined parameter
which may be a little bit less than it has been, recognizing that
there have been some changes with the result of China’s economy
exploding and the collapse of the Soviet Union, so that people have
a better idea of what is in bounds and what is out of bounds.

I have several points that I have heard, and I am going to ask
you, Mr. Andres, and you, Ms. Regon, what your idea of an appro-
priate response would be.

First is a better clarification of the definition of a foreign official,
particularly when you are dealing with a quasi-state-owned enter-
prise like are very common in China and the Middle East.

The second is how we delineate between a legitimate business ac-
tivity and bribery, because I think that there has to be a clarifica-
tion on that.

The third is talking about affirmative defenses such as the af-
firmative defense that has been provided in Title 7 of the Civil
Rights Act, where if there is a remediation in the workplace, that
can be pleaded as an affirmative defense; a clarification of the type
of mens rea that the prosecution must prove in order to success-
fully convict someone who is indicted.

And then I am really concerned about a de minimis defense and
having at least some clarification that when an opinion is issued,
the Justice Department would have to accept that as precedential
value rather than saying, well, it was okay if X did it, but it is
criminal if Y does exactly the same thing.

And we talked quite a bit about the taxi ride. And if you are
working until 3 o’clock in the morning and everything is shut
down, I don’t know what good it does to wait for an advisory opin-
ion that can take as long as 30 days from the Justice Department
for the U.S. corporation official or somebody else to decide to get
back to the hotel and snare some Z’s, rather than sitting and wait-
ing until somebody from Washington tells them what is good and
what is not and whether this is bribery or whether it is a legiti-
mate business activity.

So if you can kind of sum this up, both Ms. Regon and Mr. An-
dres, on how we deal with this issue, I think it would be very help-
ful to the Committee in drafting legislation. And I would like to ask
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you to go first, Ms. Regon, because I would like to hear the answer
to your observation from Mr. Andres.

Ms. REGON. Thank you, Chairman, and I will attempt to answer
succinctly the many questions that you have put to me. I would
first like to say that NACDL has not taken an official policy posi-
tion on the types of reforms my colleagues have mentioned today,
but I would like to suggest that we are certainly supportive of any-
thing that the Congress does to clarify, bring uniformity, and bring
fairness to the enforcement of this statute. We are particularly sup-
portive of ensuring that mens rea requirements in the statute, on
behalf of both individuals and corporations, is as high and as pro-
tective as possible so that only persons who are purposely engaging
in corrupt, explicit commercial bribery are punished by the act.

I think that defining more narrowly who a foreign official is so
that companies and individuals can look prospectively and say I am
dealing with a foreign official in this business deal, therefore my
compliance measures have to be up, my focus on what I am doing
and what my employees are doing needs to be more sharp, sharply
focused, I think that would help and go a long way in ensuring
both compliance with the statute and preventing misconduct.

Where you get misconduct is where you get these fuzzy lines
where no one, companies or the individuals working for them, real-
ly understands what is prohibited or not, and I fail to see a ration-
al explanation for not providing that kind of clarity to people so
that they can conform their behavior to it.

I think that we have many bribery statutes on the books that ad-
dress other types of bribery in other contexts. Some of those are
written very tightly and very well, and no one seems to have any
difficulty figuring out what is bribery and what is not. So I suggest
that we use those as models.

I think an affirmative defense could be helpful to a company. The
Department has testified that they do take into consideration com-
pliance defenses when they are thinking about whether to charge
a company or what an appropriate sentence should be. I guess I
would suggest that from NACDL’s point of view, we would like to
foster fairness in the criminal justice system, and having a pros-
ecutor also sort of be judge and jury and being the sole person in
that calculation making the determination of how valuable the
compliance defense is isn’t quite fair.

And so I believe the people that are supporting an affirmative de-
fense in this way are probably coming from that point of view and
hoping that it is taken into consideration slightly more than just
the same person that is deciding whether a violation of the statute
has actually occurred.

Mr. SENSENBRENNER. Mr. Andres, which of Ms. Regon’s sugges-
tions don’t you agree with?

Mr. ANDRES. I am not sure I agree with any of them, sir.

Mr. SENSENBRENNER. Okay.

Mr. ANDRES. Just stepping back for a minute, with respect to the
definition of a foreign official, Mr. Chairman, you talk about the
different structures in China. I think one of the things that you
have to take into consideration in defining what a foreign official
is is that the statute covers the whole world. And so what con-
stitutes a foreign official in China because of different structures
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within the government and how they run their state-run industries
may be very different from those joint ventures or structures that
are government-controlled in Brazil, or in France. So

Mr. SENSENBRENNER. But how do you know that when you are
trying to negotiate a contract to sell American-made products?

Mr. ANDRES. Well, two things. If there is a concern about who
constitutes a foreign official, you ask the government for an opinion
and you provide the relevant facts.

Mr. SENSENBRENNER. Oh, come on now. China is a communist
country. They are not going to tell you what the governmental in-
volvement is or who gets paid which way.

Mr. ANDRES. Well, we are going to

Mr. SENSENBRENNER. They don’t have the type of disclosure that
Western countries, including the United States, has on who owns
what, with disclosures that the SEC requires of public corporations.

Mr. ANDRES. I understand that, sir, but there is no prohibition
with doing—the statute doesn’t make it illegal doing business with
China. It makes illegal providing a bribe. And so with respect to
whether or not a company could bribe a commercial entity versus
bribing a foreign official, the Department’s position would be that
if companies aren’t paying bribes, they have nothing to fear with
respect to enforcement;

Mr. SENSENBRENNER. Okay. Then would the Department approve
an amendment to the Foreign Corrupt Practices Act to use the
statute on bribing somebody in a commercial contract to apply to
any type of bribery and forget about this debate on who a foreign
official is, because bribery is bribery? That is a lot clearer than
what is in the Foreign Corrupt Practices Act.

The thing is that we have heard from every one of the witnesses
today that this statute is vague, it does not tell people what is
criminal activity and what isn’t, and it is subjective, and what the
Justice Department determines, which you don’t know until you
find out there is an investigation or get hit with an indictment, and
there is no precedential value to advisory opinions that have been
issued in the past.

Now, I have been pretty pro-prosecution, as my friend from Vir-
ginia can say, probably too much so. But I really think that it
would behoove the Department to realize that this statute needs
updating because China was a lot different in 1977 than it is today,
and I think most of the Middle East is going to be changing pretty
rapidly if the newspaper reports are correct.

Mr. ANDRES. Mr. Chairman, obviously the Department is more
than willing to work with Congress on any possible changes.

Mr. SENSENBRENNER. Okay.

Mr. ANDRES. Although I——

Mr. SENSENBRENNER. Okay. Well, the invitation is there, and we
are going to be drafting a bill. So, see you later. [Laughter.]
hMr. ANDRES. Understood, with the exception, Mr. Chairman,
that——

Mr. SENSENBRENNER. Okay.

Mr. ANDRES. I will say that while there have been criticisms by
the other members of the panel, no one has raised a single example
of a prosecution or enforcement action which was remotely close to
the line. The cases that we are prosecuting
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Mr. SENSENBRENNER. But that is not the point, Mr. Andres. You
know, the thing is is that if you were the general counsel of a cor-
poration that was involved in the globalized economy and you had
to go advise your CEO and everybody else who is involved in this,
you are going to be advising in the most narrow way and exercising
the greatest amount of caution because of what is going on. And
as a result, legitimate business activity which is not bribery in na-
ture is going to be quashed, and we end up being put at a signifi-
cant disadvantage to our foreign competitors. Get the message, sir,
and tell that to the AG.

Well, I made my point. I think all of the Members of the Com-
mittee, as well as the witnesses, have made their point. I would
like to thank all of you for coming, even those of you who have had
a tough time.

Does the gentleman from Virginia want to put something into
the record?

Mr. ScotrT. Yes. Mr. Chairman. Letters from—statements from
the Global Financial Integrity and Citizens for Responsibility and
Ethics in Washington.

Mr. SENSENBRENNER. Without objection, the material will be put
in the record.

The purpose of this Committee or this hearing having been con-
cluded, without objection, the Committee stands adjourned.

[Whereupon, at 12 p.m., the Subcommittee was adjourned.]
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maintain a tight grip on power, particularly in natural resource rich states where the
stakes and potential rewards are higher.

Thus bribery is not a victimless crime or a regrettable but unavoidable cost of business
for companies overseas. It is a morally poisonous and economically destructive crime
which contributes, directly and indirectly, to poverty and human suffering,

Bribery and other corrupt practices have devastating effects on developing economies
and their citizens” quality of life. The cost of corruption in Africa alone has been
estimated at $148 billion a year, representing 25% of the continent’s GDP.' Corruption
undermines economic growth rates and cripples public services, as money which should
be destined for reinvestment and public expenditure finds its way into private bank
accounts, often abroad. It also discourages foreign investment, threatens democracy and
can lead to instability.

Corruption is often thought of as endemic to Africa and other developing countries, but it
is actually exacerbated by actors in developed countries. Companies actively fuel
corruption in developing countries when they pay bribes. When companies fail to
disclose legitimate payments to governments, they passively fuel corruption.

Curbing Bribery to Promote a Better Business Environment

Corruption is also bad for business. Bribery increases the cost of doing business. This
external cost cannot be accurately budgeted for, as once a bribe is paid the cost of
continuing to do business may increase over time with additional demands for bribes.
Bribery undermines the rule of law. It also distorts competition and is economically
inefficient. Companies compete with each other over the size of the bribe they are willing
to pay, rather than the quality of their work product.

Curbing bribery would:

» create alevel playing field for business as the open market, and not the bribe,
would be the impetus behind sales and contracts;
reduce the cost of doing business;
create greater security for contracts;
downgrade corporate risk in key markets;
reduce operational costs, such as the cost of capital and insurance premiums; and
lead to more politically stable and secure environments in which U.S. companies
and investors can operate, and therefore help to ensure access to scarce resources.

Laws such as the Foreign Corrupt Practices Act promote more stable business
environments and protect responsible companies. Some companies view the FCPA like a
shield against irregular and unpredictable payments, particularly in corrupt countries, as it
protects them from having to engage in corrupt or otherwise illegal activities that are
suggested by government officials.

! African Union study on corruption in Africa prepared in 2004 sce: Smith, Picth and Jorge *“I'he Recovery of Stolen
Assets: A Tundamental Principle of the UN Convention Against Corruption”, Briefing Paper, published by the U4
Anti-Corruption Resource Centre, Norway, February 2007.
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Newmont Mining, the second largest oil mining company in the world, views the FCPA
as a valuable business tool. Earlier this year, Chris Andersen, Director Corporate &
External Affairs Aftica, stated, ... Newmont’s experience, particularly in Africa has been
that [the] FCPA has been an enormously valuable protective device for us...and we
found it to be like an insurance policy.””

Global Action to Tackle Bribery and Corruption

The U.S. has long led the world in addressing bribery and corruption. Since the U.S.
adopted the FCPA in 1977, many international conventions including the OECD Anti-
Bribery Convention (1999) and the UN Convention Against Corruption (UNCAC, 2003),
ratified by the U.S. in 2006, have been enacted, directly influenced by U.S. leadership.
Many countries have also passed domestic laws to combat bribery. Earlier this year,
China and Russia adopted anti-bribery laws to implement these conventions.

Global momentum to tackle bribery is also evidenced by the G20 prioritizing an Agenda
for Action on Combating Corruption, Promoting Market Integrity, and Supporting a
Clean Business Environment. G20 member states agreed to lead by example at the Seoul
Summit in November 2010, including the ratification and implementation of UNCAC
and the adoption and enforcement of laws and other measures against international
bribery, such as the criminalization of bribery of foreign public officials.

Strong enforcement of anti-bribery laws is critical in reducing corruption and promoting a
better business operating environment for companies. The U.S. has increased its
enforcement of the FCPA during the last decade - in fact, the largest number of cases and
monetary penalties were levied last year. The U.S. government should continue to set an
example for the rest of the world through robustly enforcing the FCPA and promoting
anti-corruption efforts globally through the G20 and other mechanisms. A strong FCPA
is crucial in helping to build a fair and stable operating environment for the private sector
and to promote economic development and improved governance. An effectively
enforced FCPA also gives the U.S. government significant credibility in its wider
diplomatic and political outreach to promote democracy and good governance across the
globe.

In short, for the U.S. to roll back any of its ground-breaking anti-bribery law at this
critical juncture when the rest of the world is finally starting to match its standard, would
be an abdication of its leadership role on this important issue.

For more information, please contact Global Witness Head of U.S. Office Corinna Gilfillan
(ceilfillanglobalwitncss. ory, tel: 202 621 6663) or Policy Advisor Stefanic Ostfeld
(sostfeldimglobalwitness. org, tel: 202 621 6674) for more information.

? Statement by Chris Andersen, Director Corporate & External Affairs Africa, Newmont Mining during a
Panel Discussion: New and Dmerging Iinancial Reporting Requirements and the TITT, Ixtractive Industries
‘I'ransparcncy [nitiative (Global Conference, March 2, 2011, Paris, France.

hitp:/soundeloud com/eiti/paris20] 1-en-cmerging-reporting-requircments at 20:30 mins
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Statement for submission

Hearing of the
Sub-committee on Crime, Terrorism and Homeland Security
Judiciary Committee
United States House of Representatives

On proposals to Amend the Foreign Corrupt Practices Act
June 14,2011

Karin Lissakers
Director
Revenue Watch Institute
New York, New York

The US Chamber of Commerce has chosen a peculiar time to launch an assault on
the Foreign Corrupt Practices Act, which outlaws the bribery of foreign government
officials for commerecial gain. Congress adopted the ground-breaking legislation with
broad bi-partisan supportin 1977.

Twenty-four years later, the rest of the world is getting serious about bribery, too:

After public outcry over an attempted government whitewash of British aeronautics
giant BAE's alleged payoffs to promote sales in Saudi Arabia, the British parliament
last year adopted an anti-bribery statute that is even tougher than the FCPA.

One of Germany'’s largest multinationals, Siemens Group, has turned out its entire
top management, retrained staff and adopted stringent anti-bribery rules, after a
scandal and large fines for its lavish foreign bribery slush fund.

The G20 group of major industrial and emerging market economies has an anti-
corruption working group focused on anti-corruption laws. One measure of its
impact is that China recently outlawed bribery of foreign officials by Chinese
companies operating abroad.

Under an OECD convention, all member states are obligated to adopt and enforce
anti-bribery statutes, and the OECD peer review process has become more blunt and
public. The reputation risk to companies and the political risk to governments of
continuing to do “business as usual” is simply too great.
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Now the Chamber of Commerce wants to water down the FCPA allowing the
reintroduction of old practices, for example, letting agents and foreign subsidiaries
do the dirty work with no legal implications for the parent company.

In the Senate hearings 36 years ago that led to the FCPA, executives from the
Northrop Corporation, a major manufacturer of military aircraft at the time, testified
that it paid automatically a per cent of its non-Western Hemisphere global earnings
to a law firm in Lichtenstein. The executives claimed not to know what the money
was used for or who the beneficial owners of the firm were, but the arrangement
was good for sales.

Congress also considered the practices of the Lockheed Corporation. Subpoenaed
documents showed that Lockheed used a Japanese agent to funnel at least $14
million to a fanatic nationalist group that wanted to re-militarize Japan and restore
the absolute power of the Emperor. This, too, was apparently good for sales.

Three competing companies discovered through the Senate testimony that they had
hired the same agent to "facilitate” a deal in Persian Gulf states. The agent was going
to get—and share with foreign officials—his 10 percent, no matter who won the
contract. In Italy, the national petroleum trade association dunned oil company
subsidiaries monthly for their contribution to the tens of millions of dollars in
payments the industry made to Italian law makers to preserve special tax breaks. An
Exxon executives testified that its Italian subsidiary’s share of the bribes to
members of parliament was not “material” so that there was no obligation for the
parent to be aware. The subcommittee chairman assured the executive that such
sums were certainly “material” for the legislators.

The changes to the FCPA the US Chamber proposes would re-open the door to such
pernicious practices, and worse, and greatly weaken the Justice Department ‘s
ability to enforce remaining provisions. Among the changes sought would be to limit
the liability of parent companies for the actions of their subsidiaries. In 1977, after a
year of hearings and examining tens of thousands of corporate documents, Congress
knew what it was doing when it required parent companies and their executives to
be accountable for the actions of subsidiaries and agents in the conduct of overseas
business. Congress should not tamper with a provision, and a law, that has stood
the test of time.

Bribery distorts markets, damages corporate reputations, subjects companies to
endless shake-downs and damages public life in countries where the US should be
seen as a trusted business and political partner.

In the Middle East and North Africa, citizens have risen in revolt against corrupt
regimes that treat the national economies as a family business for personal gain.
Like-minded regimes in other parts of the world are feeling the heat. Dropping US
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safeguards against bribery now could not be more short-sighted or damaging to our
foreign policy.

Congress should reject any effort to weaken the US anti-bribery statute and instead
continue to advance policies that promote honest business and transparent and
accountable governance around the world.

The Revenue Watch Institute is an independent non-profit organization devoted to
promoting the transparent, accountable and effective management of oil, gas and
mining resources for the public good.

w
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CREW — Protect and Maintain the Foreign Corrupt Practices Act
Page Two

In describing his experience working in more than 50 developing countries, one commentator
noted the FCPA only enhances the stature of Americans doing business abroad rather than
limiting opportunities: U.S. companies “may losc the occasional piece of business, but we gain a
lot more.” Efforts to weaken the scope of the FCPA are nothing short of a tacit endorsement of
bribery and unethical behavior. The so-called “reforms™ pedaled by the Chamher would only
encourage corrupt business practices and subsequently tarnish the image of the U.S. abroad.

Efforts to add a compliance defense should be rejected. Analysis of DOJ’s enforcement actions
indicate the department alrcady considers a company’s compliance efforts in making
prosecutorial decisions. In addition, the U.S. Sentencing Guidelines credit a company’s FCPA
compliance efforts in determining the appropriate sentencing guideline. Adding a compliance
defense might serve to cneourage some companies to create so-named, but deliberately
ineffective compliance programs to avoid being held accountable for unethical activities

Narrowing the definition of “foreign official” is unnecessary and ignores congressional

intent. While corporations have argued the definition of “foreign official” is overly broad and
vague, courts that have considered the issue have rejocted this view.”" One court dismissively
noted, “persons of common intelligence would have fair notice of this statute’s prohibitions.”
Moreover, DOJ has issued ample guidance on how it applies “foreign official” in enforcement

actions.”’

Adding a “willfulness” requirement is unnecessary. A review of FCPA enforcement actions
shows that DOJ is not prosecuting such cases unless a corporation has engaged in willful
criminal conduct. The department follows time-tested legal principles in ¢valuating whether to
charge a corporation, such as the “nature and seriousness of the offense,” the “pervasiveness of
wrongdoing within the corporation, including the complicity in, or the condoning of, the
wrongdoing by corporate management,”™

Amending the books-and-records provisions to require the government to show a violation was
“knowing” would let corporations off the hook. Critics argue that because corporations can be
liable for the corrupt actions of their subsidiary employees, the books-and-records and internal
control provisions are tantamount to “strict liability.” As written, the statute provides strong
incentives for corporations to adopt compliance programs. Adding a knowing intent would allow
corporations to avoid culpability by deliberately turning a blind eye to violations. Justice
department prosecutors, judges and jurics, rather than corporations themselves, can determine
whether compliance programs were adequale.
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CREW — Protect and Maintain the Foreign Corrupt Practices Act
Page Three

Adding a materiality requirement ignores the reality of how bribery works. Congress
understood when enacting the FCPA that corruption often takes the form of small “gifts” or
payments made repeatedly over time. A stream of benefits is often part of a larger scheme.
Moreover, a review of enforcement actions shows small gifts made over time have never been
the primary basis for FCPA actions, which instead focus on larger payments.

Any effort to limit a company’s civil liability for acts of a subsidiary should also be rejected.
As DOIJ has said in testimony before the U.S. Senate Judiciary Commitiee, successor liability is a
well-established principle of corporate criminal liability and is imposed only when the facts and

circumstances of a particular case warrant such treatment.”"

'Shearman & Sterling LLP, FCPA Digest: Recent Trends and Patterns in the Enforcement of the Foreign Corrupt
Practices Act, (January 2011}, http://www.shearman.com/files/upload/FCPA-Trends-and-Patterns-Jan-2011.pdf
{p-3).

"1d.

" Raymond Baker, Keeping Commitments, (Dec. 9, 2010}, http://www.huffingtonpost.com/raymond-
baker/keeping-commitments_b_794153.html.

" See, e.g., United States v. Nguyen, et al., 2:08-cr-00522-TJS, Dkt. No. 144 {E.D. Pa. Dec. 30, 2009); United States v.
Carson, et al.,, 8:09-cr-00077-JVS, Dkt. No. 373 (C.D. Ca. May 18, 2011}; United States v. Aguilar, et al., 8:09-cr-
00077-3VS, Dkt. No. 335 {C.D. Ca, Apr. 1, 2011).

" United States v. Esquenazi, et al., 1:09-cr-21010-JEM, Dkt. No. 309 at 3 {S.D. Fla. Nov. 19, 2010).

"' See, e.g., Lay Person’s Guide to the FCPA, http://www.justice.gov/criminal/fraud/fcpa/docs/lay-persons-
guide.pdf {the DOJ website also includes documents related to nearly 150 FCPA prosecutions, including charging
documents, plea agreements, and relevant pleadings and arders).

*" Examining Enforcement of the Foreign Corrupt Practices Act: Hearing Before the Subcommittee on Crime and
Drugs Committee on the Judiciary, 111" Cong. 3 {2010} {Questions for the Record by Senator Amy Kiobuchar for
Acting Deputy Assistant Attorney General Greg Andres).

" Examining Enforcement of the Foreign Corrupt Practices Act: Hearing Before the Subcommittee on Crime and
Drugs Committee on the Judiciary, 111" Cong. 5 (2010} {Questions for the Record by Senator Christopher A. Coons
for Acting Deputy Assistant Attorney General Greg Andres).
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