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UNCERTAIN JUSTICE: THE STATUS OF FED-
ERAL SENTENCING AND THE U.S. SEN-
TENCING COMMISSION SIX YEARS AFTER
U.S. V. BOOKER

WEDNESDAY, OCTOBER 12, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in room
2141, Rayburn Office Building, the Honorable F. James Sensen-
brenner, Jr. (Chairman of the Subcommittee) presiding.

Present: Representatives Sensenbrenner, Goodlatte, Marino,
Griffin, Adams, Quayle, Scott, Conyers, Johnson, Deutch, Jackson
Lee, Quigley, and Amodei.

Staff present: (Majority) Caroline Lynch, Subcommittee Chief
Counsel; Sam Ramer, Counsel; Lindsay Hamilton, Clerk; (Minority)
Bobby Vassar, Subcommittee Chief Counsel; Liliana Coranado,
Counsel; Veronica Eligan, Professional Staff Member.

Mr. SENSENBRENNER. The Subcommittee will come to order.

Without objection, the Subcommittee will be allowed to recess
during votes on the Floor, which we do not anticipate this morning.
I yield myself 5 minutes for an opening statement.

I want to welcome everyone to today’s hearing on the status of
Federal sentencing in the U.S. Sentencing Commission 6 years
after the Supreme Court decided U.S. v. Booker.

Well, here we are again. It seems only yesterday that Congress
passed the PROTECT Act in an attempt to bring fairness and con-
sistency to Federal sentences across the country.

I said it then and I will say it again. It is because it is still true.

A criminal committing a Federal crime should receive similar
punishment regardless of whether the crime was committed in
Richmond, Virginia, or Richmond, California, and that is why I am
deeply concerned about what is happening to Federal sentencing.

It is also why Congress passed the Sentencing Reform Act in
1984, reflecting Congress’ original intent for fair and equal justice
throughout the Federal judiciary. That year, there were wide dis-
parities in Federal sentencing nationwide.

Experts on criminal law, including many Federal judges, pushed
Congress for an answer. So Congress created the sentencing guide-
lines—a mandatory sentencing regime that took various factors
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into account in crafting criminal sentences that would serve the in-
terests of society and of justice.

And we created the U.S. Sentencing Commission to analyze the
judiciary, collect data and to occasionally make small changes to
the guidelines under congressional oversight, of course.

In 2005, the Supreme Court in U.S. v. Booker undermined the
sentencing guidelines, making them advisory. I would say they de-
stroyed the guidelines. In subsequent decisions, the Supreme Court
reduced the ability of appellate courts to review and correct sen-
tences made at the district court level.

Over the last 6 years, the justices wrested back most if not all
of the old discretion Federal judges used to have—a discretion that
Congress found was abused in 1984 when it passed the sentencing
guidelines law. And the results of this discretion are becoming
clear. The increasing frequency of downward departures is under-
mining sentencing fairness throughout the Federal system.

As we have learned from the Chairwoman’s written testimony, a
convicted criminal in the Western District of Wisconsin now has a
40 percent chance of getting a sentence below the guidelines while
a convicted criminal in the Middle District of Georgia has a 4 per-
cent chance of getting a sentence below the guidelines.

In New York City, almost half the sentences being handed out
are below the guidelines. This is not the way we would expect jus-
tice to be delivered in the United States in the 21st century.

The unfairness doesn’t stop with region. There are wide sen-
tencing disparity depending upon what crime the defendant com-
mits.

If the defendant is a convicted child porn possessor, he is in luck.
Federal judges now lower sentences for child porn professors at the
highest rate—30 percent are below the guidelines.

It is better—a better time also to be convicted of fraud, which
has the lower than guideline rate of 17 percent. I would expect my
colleagues across the aisle to be deeply concerned with these devel-
opments because they also involve racial disparities, something we
hear a lot about in this Committee.

In the period before we passed the PROTECT Act in 2003, a
Black man in the U.S. received a sentence on average of 11.2 per-
cent greater than that of a White man. After we passed the PRO-
TECT Act, that number dropped to 5.5 percent.

Now, however, since the Supreme Court has decided these cases,
the Black man receives on average a sentence of 20 percent higher
than that of a White man.

These numbers should be chilling to the friends to my left and
I expect vigorous questions from them on why these guidelines
which protect all Americans regardless of ethnic identity have not
been reestablished.

In the last 6 years, as the judiciary has untethered itself from
the checks and balances of the legislative branch, one would expect
the Sentencing Commission to come up with a plan of action to
make the guidelines relevant again.

Yet, we have not received any proposal from the Commission for
6 years. It is as if the Commission is satisfied that the regulations
they promulgate can be routinely ignored.
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In addition, we have watched with alarm some of the changes to
the guidelines the Commission has made. These changes seem to
have one effect overall on Federal sentences—reductions across the
board.

Recently, the Commission ordered that the new, more lenient
crack cocaine sentencing ratio be made retroactive, leading to the
release of some 12,000 crack cocaine offenders. This has been done
over the strenuous objection of many of us in the majority.

The Commission, however, cost just as much or more to operate
than it ever did. Ironically, since 2005 when the guidelines became
ephemeral, the budget of the Sentencing Commission has gone up
by about 20 percent.

This is another disparity that Congress should look at. I antici-
pate an open line of communication with the members of the Fed-
eral judiciary in the upcoming year on issues of interest such as
improving our justice system, the Federal sentencing guidelines
and judicial pay.

I look forward to hearing more about this issue and thank all of
our witnesses for participating in today’s hearing. It is now my
pleasure to recognize for his opening statement the Ranking Mem-
ber of the Subcommittee, the gentleman from Virginia, Mr. Scott?

Mr. Scort. Thank you, Mr. Chairman.

Six years ago, the Supreme Court decided in U.S. v. Booker in
which it held that the mandatory sentencing guideline system was
unconstitutional.

This is the third hearing the Subcommittee has held about that
case since it was decided and I have the same position I had in
2005 shortly after the decision and 2006, 1 year after the decision,
and that is that the decision did not create a problem that needs
fixing—that Booker in fact was the fix, not the problem, and our
response should be don’t just do something, stand there.

Six years after the decision, it is even clear to me that—it is
clear to me that it was the time Booker was decided and the reason
I can say that without hesitation is that the Commission’s own sta-
tistics bear this out.

Now, let’s get to the heart of the matter and the impetus for this
hearing—how often are judges following the sentencing guidelines.
And the answer is over 80 percent of the time, and the compliance
rate, in fact, is trending upward.

Notably, the rate of nongovernment-sponsored below range sen-
tencing dropped to 16.9 percent in the third quarter of 2011, down
from 18.7 in the fourth quarter of 2010, and this rate is only 4.2
percentage points lower than the rate within the first year after
Booker when many courts were continuing to treat the guidelines
as mandatory pending further -clarification from the Supreme
Court.

The government-sponsored below range rate is approximately 27
percent. The drop in the below range sentencing during the first
three quarters of 2011 corresponds with the reduction in the crack
guidelines from November 1, 2010, as a direction—as a con-
sequence of the Fair Sentencing Act of 2010.

A 16.9 percent variance from sentencing guidelines by judging—
by judges is hardly cause for alarm. Indeed, it shows that the
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judges are sentencing within the guideline range or following the
prosecutors’ recommendations 83.1 percent of the time.

It is also notable that the government does not object to at least
half of the judicial variances even though it wins 60 percent of the
time it appeals those cases.

When judges do not follow the guidelines, the extent of variance
and departure is less than 13 months and that has remained stable
since Booker was decided.

Furthermore, judges are following the guideline recommenda-
tions for the kind of sentence to impose whether prison, probation
or an intermediate sentence such as home detention even more
than they were before Booker.

Now, this underscores what we should draw as a distinction be-
tween warranted and unwarranted disparities. The Sentencing Re-
form Act was concerned only with eliminating unwarranted sen-
tencing disparities. Simply focusing on the rate of disparities ob-
scures the truth.

All of this tells us two things. First, it tells us the judges are fol-
lowing the guidelines over 80 percent of the time. Although when
surveyed many judges disagree with certain parts of the guidelines,
judges have shown a great deal of restraint in imposing sentences
outside the recommended range. Second, it tells us that the system
is working and shows how the system is supposed to function.

When Sentencing Commission amends the guidelines to better
reflect statutory purposes and the factors enumerated in the Sen-
tencing Reform Act, judges followed them more frequently. Nothing
that I have seen to date demonstrates a need to curtail the limited
judicial discretion that Booker restored. In fact, it shows just the
opposite.

The attack on judicial discretion suggests that Congress or the
Commission, who know nothing about the specific offense or the
circumstances surrounding it or the prosecutors who play an adver-
sarial role in administering criminal justice, are in a better position
to determine a fair sentence than judges who hear all of the facts
and the circumstances from both sides.

Now, this defies common sense. And to the extent that equal jus-
tice around the country is important, if some prosecutors in one
district overcharge as a matter of policy compared to other dis-
tricts, the judge is in a position to compensate.

So I look forward to hearing testimony of the witnesses and I
hope that we can have a productive conversation about sen-
tencing—federal sentencing that is rooted in what the data and re-
search indicates.

So I thank you, Mr. Chairman, and look forward to hearing from
our witnesses.

Mr. SENSENBRENNER. Thank you.

The Chairman Emeritus of the Committee, the gentleman from
Michigan, Mr. Conyers, is recognized for 5 minutes.

Mr. CoNYERS. Thank you, Chairman Sensenbrenner, and Mem-
bers of the Committee.

We welcome our panel. This is an important discussion and I am
glad we have a variety of former lawyers, prosecutor and others
thrown in here—judges. I have some ambivalence and I have been
talking it over with my staff.
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The bottom line is whether we need the Sentencing Commis-
sion—although it has done some good things—or not, and I am—
that, to me, is in the back of my mind as we discuss this. I know
there are a variety of views and I am going to ask the witnesses
to tell me what they think about the continued role of the Sen-
tencing Commission.

But Congress has a role to play in setting sentencing policy but
it is limited. The next thing we should talk about is that the Book-
er decision reflects the original intent of the guidelines.

We find 80—some tell me 83 percent—of the decisions go out-
side—are within the range, and third, I don’t think the sentencing
guidelines need to be revised. I am surprised that my Chairman
still believes firmly that Booker destroyed the guidelines.

That is one I am going to study very carefully after this hearing
to determine the degree of accuracy in that statement.

But it seems to me that our Ranking Member, Bobby Scott, the
former Chairman of this Subcommittee, has paid so much attention
to the matter that it is pretty clear that we have a system which
a lot of—a lot of factors play into it, and Chairman Sensenbrenner
mentioned race in terms of the criminal justice sentencing process.

I compliment him for acknowledging that and I look forward to
working with him on developing that part of his presentation as
well. So I will ask that my entire statement be included and I
thank the Chairman for allowing me to speak.

Mr. SENSENBRENNER. Without objection, and without objection
all Members’ statements will appear in the record at this point.

[The prepared statement of Mr. Sensenbrenner follows:]

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep-
resentative in Congress from the State of Wisconsin, and Chairman, Sub-
committee on Crime, Terrorism, and Homeland Security

I want to welcome everyone to today’s hearing on the status of Federal sentencing
and the U.S. Sentencing Commission six years after U.S. v. Booker.

Well, here we are again. It seems only yesterday that Congress passed the PRO-
TECT Act, in an attempt to bring fairness and consistency to Federal sentences
across the country. I said it then, and I will say it again, because it is still true:
A criminal committing a federal crime should receive a similar punishment regard-
less of whether the crime was committed in Richmond, Virginia or Richmond, Cali-
fornia. And that is why I am deeply concerned about what is happening to Federal
sentencing.

And that’s also why Congress passed the Sentencing Reform Act in 1984, reflect-
ing Congress’s original intent for fair and equal justice throughout the federal judi-
ciary.

In 1984, there were wide disparities in Federal sentencing nationwide. Experts on
criminal law, including many Federal judges, pushed Congress for an answer. So
Congress created the Sentencing Guidelines, a mandatory sentencing regime that
took various factors into account in crafting criminal sentences that would serve the
interests of society, and of justice. And we created the U.S. Sentencing Commission
to analyze the Judiciary, collect data, and to occasionally make small changes to the
Guidelines, under Congressional oversight, of course.

In 2005, the Supreme Court, in U.S. v. Booker, undermined the Sentencing Guide-
lines, by making them advisory. In subsequent decisions, the Supreme Court re-
duced the ability of appellate courts to review and correct sentences made at the
District Court level. Over the last six years, the Justices wrested back most, if not
all, the old discretion Federal judges used to have.

And the results of this discretion are becoming clear. The increasing frequency of
downward departures is undermining sentencing fairness throughout the federal
system. As we have learned from the Chairwoman’s written testimony, a convicted
criminal in the Western District of Wisconsin now has a 40% chance of getting a
sentence below the Guidelines, while a convicted criminal in the Middle District of
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Georgia has a 4% chance of getting a sentence below the Guidelines. In New York
City, almost half the sentences being handed out are below the Guidelines. That is
not the way you expect justice to be delivered in the United States in the 21st cen-
tury.

The unfairness doesn’t stop with region; there are wide sentencing disparities de-
pending on what crime you commit. If you are a convicted child porn possessor,
you're in luck: Federal judges now lower sentences for child porn possessors at the
highest rate, nearly 30% are below Guidelines. It’s also a better time to be convicted
of fraud, which has a lower-than-guideline rate of 17%.

I would expect my colleagues across the aisle to be deeply concerned with these
developments, because they also involve racial disparities, something we hear a lot
about in this Committee. In the period before we passed the PROTECT Act in 2003,
a black man in the U.S. received a sentence, on average, 11.2% greater than that
of a white man. After we passed the PROTECT Act, that number dropped to 5.5%.
Now, however, since the recent Supreme Court decisions, a black man receives, on
average, a sentence 20% higher than that of a white man. These numbers should
be chilling to Democrats, and I expect vigorous questions from them on why these
guidelines, which protect all Americans regardless of ethnic identity, have not been
reestablished.

In the last six years, as the Judiciary has untethered itself from the checks and
balances of the legislative branch, one would expect the Sentencing Commission to
come up with a plan of action to make the Guidelines relevant again. Yet, we have
not received any proposal from the Commission for six years. It is as if the Commis-
sion is satisfied that the regulations they promulgate can be routinely ignored.

In addition, we have watched with alarm some of the changes to the Guidelines
that the Commission has made. The changes seem to have one effect, overall, on
Federal sentences: reduction, across the board. Just recently, the Commission or-
dered that the new, more lenient crack cocaine sentencing ratio be made retroactive,
leading to the release of some 12,000 crack cocaine offenders. They have done this
over the strenuous objection of many of us in the Majority.

The Commission however, costs just as much, or more, to operate, than in ever
did. Ironically, since 2005, when the Guidelines became ephemeral, the budget of
the Sentencing Commission has gone up by about 20%. That’s another disparity
Congress may want to look at.

I anticipate an open line of communication with the members of the Federal Judi-
ciary in the upcoming year on issues of interest such as improving our justice sys-
tem, the Federal sentencing guidelines, and judicial pay.

I look forward to hearing more about this issue and thank all of our witnesses
for participating in today’s hearing.

[The prepared statement of Mr. Scott follows:]

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep-
resentative in Congress from the State of Virginia, and Member, Com-
mittee on the Judiciary

Thank you, Mr. Chairman. Six years ago the Supreme Court decided U.S. v. Book-
er, in which 1t held that the mandatory sentencing guidelines system was unconsti-
tutional. This is the third hearing that the subcommittee has held about this case
since it was decided. I have the same position that I had in 2005, shortly after the
decision, and in 2006, one year after the decision. The decision did not create a prob-
lem that needs fixing. Booker WAS the fix—not the problem. Six years after the de-
cision, this is even clearer to me today than it was at the time Booker was decided.

The reason that I can say this without hesitation is that the Commission’s own
statistics bear this out. Let’s get right to what seems to be the heart of the matter
and the impetus for the hearing. How often are judges following the sentencing
guidelines? The answer is in over 80% of the time. And the compliance rate is
trending upward. Notably, the rate of non-government sponsored below-range sen-
tences dropped to 16.9% 1in the third quarter of 2011, down from 18.7% in the fourth
quarter of 2010. This rate is only 4.2 percentage points lower than the rate within
the first year after Booker when many courts were continuing to treat the guidelines
as mandatory pending further clarification from the Supreme Court. The govern-
ment sponsored below range rate is approximately 27%.

The drop in below-range sentences during the first three quarters of 2011 cor-
responds with the reduction in the crack guidelines on November 1, 2010 as directed
by the Fair Sentencing Act of 2010. A 16.9% variance rate from sentencing guide-
lines by judges is hardly cause for alarm. Indeed, it shows that judges are sen-
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tencing within the guideline range or following the prosecutor’s recommendation
83.1% of the time.

It is also notable that the government does not object to at least half of the judi-
cial variances, even though it wins 60% of the appeals on 3553(a) factors.

And when judges do not follow the guidelines, the extent of variances and depar-
tures is less than 13 months, and that has remained stable since Booker was de-
cided. Furthermore, judges are following the guidelines’ recommendations for the
kind of sentence to impose, whether prison, probation, or an intermediate sentence
such as home detention, even more than they were before Booker.

This underscores that we should draw a distinction between warranted and un-
warranted disparities; the Sentencing Reform Act was concerned only with elimi-
nating unwarranted sentencing disparities. Simply focusing on the rate of dispari-
ties obscures this truth.

All of this data tell us two things: First, it tells us that judges are still following
the guidelines over 80% of the time. Although when surveyed many judges disagree
with certain parts of the Guidelines, judges have shown a great deal of restraint
in imposing sentences outside the recommended range.

Second, it tells us that the system is working and shows how the system is sup-
posed to function. When the Sentencing Commission amends the guidelines to better
reflect the statutory purposes and factors enumerated in the Sentencing Reform Act,
judges follow them more frequently.

Nothing that I have seen to date demonstrates a need to curtail the limited judi-
cial discretion that Booker restored. In fact, it shows the exact opposite.

The attack on judicial discretion suggests that Congress, or the Commission, who
know nothing about the offense or the circumstances surrounding it, or prosecutors,
who play an adversarial role in administering criminal justice, are in a better posi-
tion to determine a fair sentence than the judges who hear all of the facts and cir-
cumstances from all sides. This defies common sense.

I look forward to hearing the testimony of the witnesses and hope that we can
have a productive conversation about federal sentencing that is rooted in what the
data and research indicates.

Thank you for attending today’s hearing.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

While today’s hearing provides an important opportunity to have a conversation
about federal sentencing policy, I am concerned that the title of this hearing—Un-
certain Justice: The Status of Federal Sentencing and the U.S. Sentencing Commis-
sion Six Years after U.S. v. Booker—is misleading.

It suggests that the Supreme Court’s decision in Booker created some type of un-
certainty in federal sentencing, which is neither accurate nor supported by the data.

In reality, the Booker decision did not have as much of an impact on our Nation’s
sentencing system as was predicted.

For the most part, our current system is very similar to the mandatory sentencing
guidelines system that existed before Booker. To some, including myself, this is dis-
appointing.

Yet others, including the Majority’s witnesses, are sounding an alarm—this hear-
ing is part of that—that would make one believe that there is some type of crisis
with the system, namely, that judges have gone rogue after Booker. That is simply
not the case.

I would like to share three critical principles about federal sentencing that should
inform our conversation here today. First, Congress clearly has an important
role to play in setting sentencing policy, but it is a limited role.

Although there is no proposal on the table as of yet, I understand that the major-
ity’s witnesses, including the Chair of the Sentencing Commission, recommend Con-
gressional action.

Given the fact that the data indicate judges are sentencing within the sentencing
guideline range over 80% of the time, I fail to see a need for such action.

Congress should decline the invitation to act to change federal sentencing policy.
The proper role of Congress is to set the outer limits of a sentence, known as the
statutory maximum, under the statute that criminalizes the conduct, which we do
each time we create a new criminal offense.
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Limiting Congress’ role in this way is consistent with the original intent of the
Sentencing Reform Act, which was passed as a part of the 1984 Comprehensive
Crime Control Act.

This Act was possibly the most comprehensive change in sentencing law and prac-
tice in American history.

The legislation created two of the most important components of federal sen-
tencing policy in this country: the United States Sentencing Commission and the
Federal Sentencing Guidelines.

Twenty-five years ago there was considerable debate about whether the Federal
Sentencing Guidelines as created under the Sentencing Reform Act should be man-
datory or advisory.

However, the U.S. Supreme Court 6 years ago decided in the case of United States
v. Booker that the guidelines should no longer be mandatory. In the Booker decision,
the Court held that federal district courts must consult the sentencing guidelines,
but were not bound by them.

This brings me to my second point, namely, that the Booker decision was the right
decision by the Court, and it reflects the original intent of the guidelines.

As Senator Ted Kenney, the author of the Sentencing Reform Act, envisioned the
sentencing system, he did not intend for judges to be bound by the guidelines. So
it seems that we have come full circle.

Perhaps more importantly, the Booker decision was firmly rooted in the Constitu-
tion, in that the high court held that a mandatory guidelines system violated a de-
fendant’s Sixth Amendment right to trial.

The current advisory system established by Booker gives judges the discretion to
set a sentence outside of the guideline range, when appropriate.

This limited discretion allows judges to impose a sentence that fits the crime and
the offender, and provides the Sentencing Commission important feedback, as con-
templated by the Sentencing Reform Act and the Supreme Court, all of which was
eviscerated in the mandatory guideline era.

We should not be afraid of judicial discretion, because federal judges play the
most important and most neutral role in the sentencing process.

Sentences outside of the guideline range will decrease, and have already done so
this year as compared to last, as the Commission heeds judges and researchers and
incorporates both of these important pieces into the guidelines.

This is how fair sentencing policies are set and fair sentences are achieved. Thus,
any efforts to alter the current advisory nature of the guidelines are wrong and un-
necessary.

Third, while I do not believe that the sentencing guidelines need to be revised,
there remain several obstacles to fairness in criminal justice sentencing, and to ful-
filling the original intent of the sentencing guidelines, that must be addressed.

One of the biggest obstacles is mandatory minimum sentences. Mandatory min-
imum sentences in the federal system began to be enacted around the same time
as the sentencing guidelines. As a result, we have never had a chance to understand
how the guidelines would work without the overarching shadow of mandatory mini-
mums.

It is time to give the federal sentencing guidelines an opportunity to work without
being linked to mandatory minimums.

Mandatory minimums have resulted in a perception of unfairness in our justice
system.

One of the most glaring examples of injustice in our sentencing policy, and where
mandatory minimums have had the most pernicious effect, is the federal crack co-
caine law.

The message I have today is primarily for my colleagues in Congress—stop inter-
fering in the important work of the Commission and our judges in ways that perpet-
uate and exacerbate inequities in the criminal justice system.

Our role now should be to undo the damage that we have done with the creation
of so many mandatory minimums and directives to the Sentencing Commission.
And, we should provide appropriate guidance to the Commission and judges.

It is only through this delicate dance between the three Cs—Congress, the Com-
mission, and Courts—that we can ever hope to achieve fair and just sentencing poli-
cies.

Thank you for attending today’s hearing. I thank the witnesses in advance and
look forward to hearing from each of you.

Mr. SENSENBRENNER. It is now my pleasure to introduce today’s
witnesses. Judge Patti B. Saris was confirmed as a member and
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chair of the United States Sentencing Commission in 2010. Judge
Saris has served as a U.S. district judge for the district of Massa-
chusetts since 1994.

Prior to her appointment to the district court, Judge Saris served
as an associate justice for the Massachusetts Superior Court from
1989 to 1993.

From 1986 to 1989, Judge Saris served as a Federal magistrate
judge for the United States District Court for the District of Massa-
chusetts. She was an attorney in the Civil Division of the Justice
Department from 1982 to 1986 and held the position of chief of the
Civil Division Office of the United States Attorney for Massachu-
setts from 1984 to 1986.

From 1989 until 1981 Judge Saris served as a counsel to the
United States Senate Committee on the Judiciary. She received her
Bachelor of Arts from Radcliffe College in 1973 and her J.D. from
Harvard Law School in 1976.

Matthew Miner is a partner at White & Case in Washington,
D.C. Prior to joining the firm, Mr. Miner was minority staff direc-
tor at the Senate Judiciary Committee. During his tenure with the
Senate, Mr. Miner served in many other senior roles such as major-
ity chief counsel of the Subcommittee on Administrative Oversight
and the Courts.

He has also held the positions of majority chief counsel for
Crime, Terrorism and Oversight for the Senate Judiciary Com-
mittee and majority counsel for the Senate Permanent Committee
on Investigations.

Prior to his Senate committee service, Mr. Miner was an assist-
ant U.S. attorney in the Middle District of Alabama. He also
worked in private practice in Philadelphia handling civil litigation
and compliance matters. He received a Bachelor of Arts degree
from the University of Cincinnati in 1992 and his J.D. from the
University of Michigan Law School in 1997.

Mr. William Otis is presently an adjunct professor of law at
Georgetown Law School. Prior to his current position, he was a
counselor to the head of the Drug Enforcement Administration
from 2003 to 2007. From 2002 to 2003, Mr. Otis was the special
assistant to the secretary of Energy.

Previously, Mr. Otis worked as head of the Appellate Division of
U.S. Attorneys Office for the Eastern District of Virginia from 1981
through 1999.

In 1992, he was detailed to the White House as a special counsel
for President George H. W. Bush. He received his Bachelor of Arts
degree from the University of North Carolina in 1968 and his J.D.
degree from Stanford Law School in 1974.

Mr. JAMES E. Felman is a partner at Kynes, Markman and
Felman in Tampa, Florida, and has been with the firm since 1991.

Prior to joining the firm, he was an associate at Winkles,
Trombley, Kynes & Markman, P.A., from 1989 to 1981. He taught
as an adjunct professor at Stetson University College Law from
1990 to 1993. He was a member of the Practitioners Advisory
Group to the Sentencing Commission from 1994 to 2009 and served
as co-chair of the group from 1998 to 2002.

He is the co-chair of the Committee on Sentencing of the Amer-
ican Bar Association and has served as a member of the Governing
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Counsel of the ABA Criminal Justice section since 2008. He re-
ceived his B.A. from Wake Forest in 1984 and his M.A. in philos-
ophy and juris doctor from Duke University in 1987.

All of the witnesses’ written statements will be entered into the
record in their entirety and I ask that each witness summarize his
or her testimony in 5 minutes or less.

I now recognize Judge Saris. Could you pull the microphone a lit-
tle closer and make sure that it is on so the reporter can hear you?

TESTIMONY OF PATTI B. SARIS, CHAIR,
UNITED STATES SENTENCING COMMISSION

Judge SARIS. Is that on? [Laughter.]

Mr. SENSENBRENNER. Yes.

Judge SARIS. Yes. All right. Chairman Sensenbrenner, Ranking
Member Scott, and Members of the Subcommittee, thank you for
inviting me to testify today on behalf of the United States Sen-
tencing Commission.

The Commission is an independent bipartisan agency in the judi-
cial branch. In the Sentencing Reform Act of 1984, Congress
charged the Commission with ensuring that the purposes of sen-
tencing—certainty, fairness, transparency, consistency, and propor-
tionality—be met.

Commissioners come from judicial, prosecutorial and defense
backgrounds and we work by consensus wherever possible. As you
know, in its landmark decision Booker in 2005, the Supreme Court
held that the mandatory guidelines violated the Sixth Amendment.
Siﬁce then, the Federal sentencing scheme has changed dramati-
cally.

After making the guidelines advisory, the Supreme Court has
issued seven additional sentencing decisions that have, one,
changed the appellate standard from de novo to a more deferential
standard of reasonableness; two, informed sentencing courts that a
guideline sentence may not be presumed reasonable; three, in-
structed sentencing courts to consider all of the statutory factors in
3553(a) including individual offender characteristics; and four, indi-
cated to sentencing courts that they may sentence outside the
guidelines for policy reasons.

Under this Supreme Court case law, the guidelines remain the
starting point and baseline for all sentences. There were more than
80,000 felony and Class A misdemeanor sentences issued last year
and in approximately 80 percent of those cases judges issued a sen-
tence within the guideline range or below that range at the govern-
ment’s request.

The guidelines exert a demonstrable gravitational pull on non-
guideline sentences and many believe an advisory Booker system
best serves the goals of sentencing in the SRA.

The Commission believes that the status quo has some weak-
nesses. Statistically, the Commission has observed an increase in
nongovernment-sponsored below range sentences from 12.5 percent
in 2006 to 17.8 percent in 2010.

The Commission also found differences among different districts
and for certain demographic groups. For example, in fiscal year
2010, the variance rate ranged from below 5 percent in one district
to nearly 50 percent in another district.
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Further, the difference between sentences for Black and White
male offenders nationally has increased since Booker and Black
males now receive more than 20 percent longer sentences than
White males.

As the Supreme Court put it in Booker, the ball now lies in Con-
gress’ court and the Commission proposes the following legislative
changes.

First, Congress should enact a more robust appellate review
standard that requires appellate courts to apply a presumption of
reasonableness to sentences within the properly calculated guide-
line range.

The Commission also believes that Congress should require that
the greater the variance from a guideline the greater should be the
sentencing court’s justification for the variance.

Congress also should create a heightened standard of review for
sentences imposed as a result of a policy disagreement with the
guidelines.

Second, the Commission recommends that Congress clarify the
statutory directives to the courts and the Commission that are cur-
rently in tension. Section 994 instructs the Commission not to in-
corporate certain offender characteristics—for example, family
ties—into the guidelines but Section 3553(a) directs courts to con-
sider the same characteristics.

Accordingly, judges often determine that the guidelines have not
sufficiently addressed offender characteristics and impose a sen-
tence outside the guidelines.

Third, as the Commission testified in 2005 and 2006, Congress
should require that sentencing courts give substantial weight to
the guidelines at sentencing and codify the three-part sentencing
process.

I would like to briefly mention what we have been doing in the
last year and what we have on our plate for the future.

In the last 9 months, the Commission has issued amendments
that will take effect on November 1st absent congressional action.
These amendments implemented the Fair Sentencing Act of 2010,
which reduced crack cocaine penalties.

The Commission also increased penalties for certain straw pur-
chases of firearms and for offenders who illegally traffic firearms
across the border, and we addressed health care fraud. Mortgage
fraud is one of our priorities for the next year.

We also hope to focus on recidivism upon reentry after prison.
The Commission is also preparing three major reports—first, a re-
port on statutory mandatory minimums, which should come out
soon; second, a report on child pornography offenses; and finally,
a report that incorporates today’s testimony on the impact of Book-
er on the Federal system.

The Commission continues to code, analyze and report record
numbers of cases—in fact, 11,000 more cases a year than when
Booker issued. In fact, today’s hearing is based on that work.

We train people in all the districts. I want to conclude by say-
ing—I am catching the gavel—in conclusion, the sentencing system
is different than that envisaged by Congress in 1984 and we think
the proposals we offer today will make the guideline system even
more effective. Thank you.
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[The prepared statement of Judge Saris follows:]

PREPARED TESTIMONY
of
Judge Patti B. Saris
Chair, United States Sentencing Commission
Before the
Subcommittee on Crime, Terrorism, and Homeland Security
Committee on the Judiciary
United States House of Representatives

October 12, 2011

Chairman Sensenbrenner, Ranking Member Scott, and Distinguished Members of the
Subcommittee, thank you for inviting me to testify today on behalf of the United States
Sentencing Commission regarding the state of federal sentencing since the Supreme Court’s
2005 decision in United States v. Booker,' and the role of the Commission in federal sentencing
atter Booker.

Since 2005, the Court has issued seven opinions dramatically changing the state of
federal sentencing. The federal sentencing guidelines continue to play a central role in federal
sentencing. In the more than 83,000 federal felony and Class A misdemeanor cases sentenced
annually, over 80 percent of federal offenders continue to be sentenced within the applicable
advisory guideline range or pursuant to a request from the government for a sentence below the
otherwise applicable advisory guideline range.*

While sentencing data and case law demonstrate that the federal sentencing guidelines
continue to provide gravitational pull in federal sentencing, the Commission has observed an
increase in the numbers of variances from the guidelines in the wake of the Supreme Court’s
recent jurisprudence. There are troubling trends in sentencing, including growing disparities
among circuits and districts and demographic disparities which the Commission has been
evaluating.

The Commission believes that a strong and effective guidelines system is an essential
component of the flexible, certain, and fair sentencing scheme envisioned by Congress when it
passed the SRA.

To improve sentencing in light of Booker and its progeny, the Commission has the
following statutory suggestions: First, Congress should enact a more robust appellate review
standard that requires appellate courts to apply a presumption of reasonableness to sentences
within the properly calculated guidelines range. The Commission also believes that Congress
should require that the greater the variance from a guideline, the greater should be the sentencing
court’s justification for the variance. Congress also should create a heightened standard of
review for sentences imposed as a result of a “policy disagreement” with the guidelines. Second,
the Commission recommends that Congress clarify statutory directives to the sentencing courts

1543 U.8. 220 (2005).
“ The Commission refers to a sentence that results from a government request for a sentence below the otherwise
applicable advisory guideline range as “government-sponsored.”

1
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and Commission that are currently in tension. Section 994 of title 28, United States Code,
instructs the Commission to assure the guidelines reflect the general inappropriateness of
considering certain offender characteristics (for example “family ties and responsibilities”) in the
guidelines, but 18 U.S.C. § 3553(a) can be read to direct the senfencing courts to consider those
same characteristics. Accordingly, judges often determine that the guidelines have not
sufficiently addressed offender characteristics and impose a sentence outside the guidelines.
Third, as the Commission testified in 2005 and 2006, Congress should require that sentencing
courts give substantial weight to the guidelines at sentencing, and codify the three-part
sentencing process.

Congress created the bipartisan Commission to fulfill the unique role of standing at the
crossroads of all three branches of government, and acting as a steward for the purposes of
sentencing as set forth in the Sentencing Reform Act of 1984 (SRA), a bipartisan piece of
legislation® Congress specifically charged the Commission with ensuring that the federal
sentencing guidelines meet these purposes, provide certainty and fairness, avoid unwarranted
disparities while maintaining sufficient flexibility to permit individualized sentences when
warranted, reflect advances in the knowledge of human behavior as it relates to sentencing, and
assessing whether sentencing, penal, and correctional practices are meeting the purposes of
sentencing,4

Today, the Commission remains extraordinarily busy carrying out its statutory mandates.’
The Commission promulgated amendments specifically implementing five congressional
directives in the areas of fraud and drugs during the last amendment cycle, for which
amendments are currently pending before Congress. 1t also promulgated an amendment
addressing straw purchases of firearms, illegal reentry offenses, and supervised release. In the
coming months, the Commission will release comprehensive reports on mandatory minimums
and their role in the current federal sentencing system; child pornography oftenses; and the state
of federal sentencing since Booker. The Commission recently published its priorities for the
upcoming amendment cycle,® and it continues to process sentencing information from over
80,000 cases annually, answer numerous requests from all three branches of government and
follow an important research agenda.

* 18 U.S.C. § 3553(a)(2). These purposcs include the need for a sentence imposcd to: (A) refleet (he seriousness of
the offense, to promote respect [or the law, and to provide just punishment for the offense: (B) afford adequate
deterrence to criminal conduct; (C) protect the public from [urther crimes of the defendant; and (D) to provide (he
defendant with needed cducational or vocational training, medical care, or other correctional treatment in the most
cffective manner.

128US.C.§99L

* The specilic statutory duties of the Commission include, bul are not limited to: (1) promulgating sentencing
guidelines o be determined, calculated. and considered in all federal criminal cases; (2) collecling, analyzing, and
reporting sentencing data systematically to detect new criminal trends, to determine if federal crime policies are
achieving their goals, and to serve as a clearinghouse for federal sentencing statistics; (3) conducting research on
sentencing issues and serving as an information center for the collection, preparation, and dissemination of
information on federal sentencing practices; and (4) providing specialized training to judges, probation officers, staff
attorneys, law clerks, prosecutors, defense attorneys, and other members of the federal criminal justice community
on federal sentencing issucs, including application of the guidclines. See 28 U.S.C. §§ 991, ef seq.

4 See 76 Fed. Reg. 58564-58565 (Sept. 21, 2011).
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My testimony today comprises two parts. Part I of my testimony focuses on the state of
federal sentencing after Booker. Section 1 of this part provides a brief overview of the federal
sentencing system prior to enactment of the SRA through the PROTECT Act and pre-Booker
era, as well as the state of the federal sentencing system at the time the Commission testified
before this subcommittee in 2005 and 2006; Section 1l discusses the significant Supreme Court
case law that has developed since the 2005 Booker decision as well the state of appellate review
since Booker; Section 111 provides an overview of key federal sentencing practices and trends
across time; and Section 1V suggests ways in which the current federal sentencing system may
be improved to ensure that it meets the purposes of sentencing set forth in the SRA in a manner
consistent with the constitutional holdings of Booker and its progeny. With several years of
experience under the advisory guidelines system, the Commission believes that adjustments to
the current federal sentencing system are ripe for consideration by Congress.

Part TT of my testimony provides an overview of the Commission’s statutory duties and
provides examples of its continued importance in the federal sentencing system. The
Commission after Booker remains vested with “extraordinary powers and responsibilities” and
promotes the “faimess and effectiveness of Federal criminal justice as a whole.”” The policies
and practices that it employs remain consistent with the purposes of sentencing and demonstrate
the Commission’s unique position as a clearinghouse and expert on federal sentencing practices.
After Booker, the Commission remains uniquely situated to provide Congress, and the entire
criminal justice system, with thoughtful, necessary federal sentencing guidelines and the most up
to date information on federal sentencing practices in the form of regular data analyses and
comprehensive research.

PART I: Booker and Federal Sentencing

Section I: An Overview of Federal Sentencing

The SRA brought a new era of sentencing to the courts. Prior to implementation of the
SRA, federal crimes carried very broad ranges of penalties, and federal judges had the discretion
to choose the sentence they believed most appropriate.® Every judge was “left to apply his own
notions of the purposes of sentencing.” Judges were not required to explain the reasons for the
sentence imposed, and defendants had very limited rights to appeal. The time actually served by
most offenders was determined by the Parole Commission, and on average, oftenders served just
58 percent of the sentences that had been imposed.'’ In 1984, Congress enacted the SRA in
response to widespread sentencing disparity that existed in the federal sentencing system. !
Promulgation of the SRA ushered in a new era of sentencing in federal courts through the
creation of the Commission and the promulgation of mandatory sentencing guidelines. For
nearly 20 years, the mandatory sentencing guideline system required federal judges to impose

*'S.RED. NO. 98-225, at 3343.

¥ U.S. SENTENCING COMM 'K, FIFTEEN YEARS OF GUIDELINES SENTENCING: AN ASSESSMENT OF HOW WELL TIIE
FEDERAT CRIMINAL JUSTICE SYSTEM IS ACIIITVING TITE GOALS OF SENTENCING REFORM iv (2004) [hereinafter
Fifteen Year Report].

° $TN. RTP. No. 98-225, at 3221.

1 FIFTEEN YRAR REPORT, supra notc &, at iv.

1 Title 11, Comprehensive Crime Control Act of 1984, Pub. L. No. 98—473, 98 Stat. 1837 (1984).

-
3
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sentences within the applicable guideline range, unless the court found the existence of an
aggravating or mitigating circumstance not adequately taken into consideration by the
Commission in formulating the sentencing guidelines.'

The system that resulted, while by no means perfect, injected the federal sentencing
process with greater transparency, consistency, and faimess."” The system also provided
flexibility “in providing the sentencing judge with a range of options from which to fashion an
appropriate sentence.” ' Importantly, however, Congress noted that the post-SRA system did not
“remove all of the judge’s sentencing discretion "> While Congress envisioned “that most cases
will result in sentences within the guideline range,” there would be “appropriate” instances when
sentences fell outside the applicable guidelines range.'®

Over the intervening years, Congress and the Supreme Court examined and refined the
federal sentencing system.'’ Two cases in particular are worth noting in this testimony.

The Supreme Court’s 1996 decision in Koon v. United States' was a significant decision
in guidelines jurisprudence.'’ In Koon, the Supreme Court held that departure decisions by
district courts were due deference and that appellate courts should use an abuse of discretion
standard in reviewing trial courts’ application of the guidelines to the facts.** In reaching its
conclusion, the Court suggested that Congress “did not intend, by establishing limited appellate
review, to vest in appellate courts wide-ranging authority over district court sentencing
decisions.”?! It pointed to 18 U.S.C. § 3742(e)(4), as enacted by the SRA, which provided that
“[t]he court of appeals shall give due regard to the opportunity of the district court to judge the
credibility of the witnesses, and shall accept the findings of fact of the district court unless they
are clearly erroneous.” Tt further noted that the statute was amended in 1988 to require courts
of appeals to “give due deference to the district court’s application of the guidelines to the
facts.”® The Court also commented on the “institutional advantage™ district courts hold over
appellate courts in making the factual findings necessary to determining whether a particular
case warrants departure, particularly because the district courts “see so many more Guidelines
cases than appellate courts do.”**

1218 U.S.C. § 3553 (b)(1), excised by Booker.

1> FIFTEEN YRAR REPORT, supra notc 8, at iv.

1* 4. REP. No. 98-225, at 3233,

B rd.

19 7d. al 3235. Congress specilically noted that it belicved a seniencing judge “has an obligation to consider all the
relevant [aclors in a case and Lo impose a senlence outside the guidelines in an appropriate case.” /fd.

" For an cxamination of the key cases impacting the development of the federal sentencing guidelines, see U.S.
SENTENCING COMM'N, FINAL REPORT ON THE IMPACT OF UNITED STATES V. BOOKER ON FEDERAL SENTENCING 1-8
(2006) [hercinalicr Booker Report].

5518 U.S. 81 (1996).

'? For a more delailed examination of (he Koon decision, see the U.S. SENTENCING COMM’N, REPORT 10O CONGRESS
DOWNWARD DEPARTURES FROM THE FEDERAL SENTENCING GUIDELINES (IN RESPONSE TO SECTION 401(M) OF PUB.
Law 108-21) 5-7 (2003) hereinafter Departures Report)|.

* Koon, 518 U.S. at 91.

2 1d. at 97.

214,

*Id. (quoting 18 U.S.C. § 3742(c)).

*1d. at 98.
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The Supreme Court heard a series of cases challenging judicial fact finding under the
Sixth Amendment beginning in 2000 with Apprendi v. New Jersey > Apprendi involved a
challenge to a sentence imposed in state court. The defendant was convicted of a firearms
violation, which carried a prison term of five to 10 years. After he pleaded guilty to the crime,
the State of New Jersey filed a motion to enhance the sentence under the State’s hate crime
statute, alleging that the defendant committed the crime of conviction to intimidate a person or
group because of racial animus. After finding by a preponderance of the evidence that the crime
was racially motivated, the trial court imposed a 12-year sentence. The Supreme Court reversed,
holding that the Sixth Amendment requires that “[o]ther than the fact of a prior conviction,* any
fact that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”’

In 2003, Congress enacted the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003.® The PROTECT Act set forth some of the most
significant legislation since the SRA in the area of sentencing court departure and appellate
review of departure decisions. As discussed in more detail, 77#fra, the PROTECT Act
fundamentally changed the appellate review standard established in Koon. The PROTECT Act,
among other things, also formally established a new type of departure for “Early Disposition™ or
“fast track” programs. These new provisions are discussed in Part T, Section I11, infra. The
legislative history of the PROTECT Act, which is more fully set forth in the Commission’s
Departures Report, expresses congressional concern that the increasing rate of downward
departures from the sentencing guidelines at the time was undermining the goals of the SRA,
particularly the goals of certainty and uniformity in sentencing and of avoiding unwarranted
disparity.

The Supreme Court issued its landmark decision rendering the federal sentencing
guidelines “effectively advisory” on January 12, 2005. In Booker, the Court held that the
imposition of an enhanced sentence under the federal sentencing guidelines based on the
sentencing judge’s determination of a fact (other than a prior conviction) that was not found by
the jury or admitted by the defendant violated the Sixth Amendment.”® To remedy the Sixth
Amendment problem, the Court, therefore, struck two provisions of the SRA and eftectively
rendered the federal sentencing guidelines adVisory.30

2530 U.S. 466 (2000).

“® The exception for prior convictions is derived from the Court’s holding in Almendarez-Torres v. United
States, 523 U.S. 224 (1998). Justice Breyer delivered the opinion of the Court, in which Chicl Justice
Rehnquist, and Justices O'Connor, Kennedy, and Thomas joined. The Court held that Congress' decision to
treat recidivism as a sentencing lactor upon an alien's subsequent conviction of an illeal reentry olfense.

rather than as an element ol that offense, did not exceed due process or other conslitutional limits on

Congress' power to define elements of crime.

¥ Apprendi, 530 U.S. at 490. For a more detailed examination of Apprendi and the Sixth Amendment case law that
developed between Apprendi and Booker, including a discussion of the Harris challenge to statutory mandatory
minimum penalties, see the Commission’s BOOKER REPORT, supra note 17, at 9-13.

* Pub. L. No. 108-21, 117 Stat. 650 (2003) (PROTECT Act).

* Booker, 543 U.S. at 244,

¥ 1d.at 245.
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A. February 2005 Testimony

The Commission testified before this subcommittee on February 10, 2005, and
discussed the possible ramifications on the federal sentencing system. The Commission
concluded that the system appeared relatively stable, but it identified key components of the
system that required monitoring. First, the Commission noted that Booker still required that the
guidelines be calculated and considered because they remained an important and essential
consideration in the imposition of federal sentences. Second, the Commission recommended that
the guidelines be given substantial weight in determining the appropriate sentence because the
guidelines take into consideration all of the sentencing factors set forth in 18 U.S.C. § 3553(a).
Third, the Commission noted that a post-Booker system could operate effectively only if the
courts continued to provide sentencing documentation required by 18 U.S.C. § 3553(c) and 28
U.S.C. § 994(w), because without those documents, the Commission would not be able to
generate the sentencing data needed by Congress and other stakeholders to evaluate the federal
sentencing system.

The Commission identified six possible responses to the Booker decision. These
responses included: (1) a “wait and see” approach; (2) statutory implementation in some form of
the Booker sentencing scheme; (3) providing a jury trial mechanism for sentencing guideline
enhancements; (4) “simplification” of the guidelines either by reducing the number of guideline
adjustments and/or by expanding the sentencing guideline ranges; (5) equating the maximum of
the guideline sentencing ranges with the statutory maximum for the offense of conviction, and
(6) broader reliance on statutory mandatory minimum penalties.

B. March 2006 Testimony

When the Commission testified before this subcommittee in March 2006, the federal
sentencing system appeared relatively stable. The Commission closely monitored federal
sentencing during the year after Booker and compared it to federal sentencing trends across
time.?' Ttalso released a comprehensive report on the state of federal sentencing in the year after
Booker, comparing it to key time periods throughout the history of the sentencing guidelines
system. Tn March 2006, the majority of defendants (62.2 %) continued to be sentenced in
conformance with the federal sentencing guidelines > Government-sponsored below range
sentences also remained stable at 23.7 percent, for a combined conformance rate of 85.9
percent ™ The Commission’s examination of the four major offense categories — drug
trafficking, immigration, firearms, and fraud — demonstrated similar patterns of stability. The

* The Commission cstablished various time periods for analysis during its 2006 testimony and accompanying 2006
roport (o Congress on the impact of Booker. For those purposcs, the Commission cxamined cascs scntenced from
October 1. 2002, through April 30, 2003, the date of the enactment of the PROTECT Act (the pre-PROTECT Act
period). The second timeframe examined by (he Commission included cases sentenced between May 1, 2003, and
June 24. 2004, the date of the decision in Blakelv v. Washington, 542 U.S. 296 (2004) (the PROTECT Act period).
The third timeframe examined by the Commission included cases sentenced during the period January 12, 2005, and
January 12, 2006 (the Booker period).

*> BOOKTR REPORT at 62, supra note 17, at 62, Table 1.

** This compared to a conformance rate of 90.6% in the pre-PROTECT Act period (October 1, 2002, through April
30, 2003), and 93.7% in the post-PROTECT Act period (May 1, 2003, and Junc 24, 2004). BOOKER REPORT, supra
note 17, at 46.
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Commission’s review also indicated that the severity of sentences and average sentence length
remained consistent with pre-Booker trends.

The Commission did detect, however, an increase in non-government sponsored below
range sentences following Booker. The Commission determined that, a year after Booker,
nationally about 12.5 percent of cases had nongovernment sponsored, below-range sentences
attributable either to guideline departures or Booker.* By comparison, the non-government
sponsored, below-range sentence rate estimated by the Commission during the pre-PROTECT
period was 8.6 percent and during the post-PROTECT Act period was 5.5 percent.”

Based on the information available at the time, the Commission recommended that
Congress consider the following: (1) codify the three-step process for imposing a sentence; (2)
address the standard of review and appellate process as articulated by Booker; (3) ensure the
timely and uniform use of sentencing documentation; and (4) clarify that a sentence reduction for
cooperation or substantial assistance is impermissible absent a motion from the government. In
addition, the Commission continued to improve its real-time data collection, analysis and
reporting to keep stakeholders informed of the developments in federal sentencing.

Section II: Case Law Development

There have been significant developments in the case law since Booker was decided in
2005. The Supreme Court has issued seven decisions directly related to the operation of the
federal sentencing guidelines. These cases have not only directly impacted the sentencing
practices of district courts but also re-instated a deferential appellate review standard. This
section provides brief summaries of these key cases and their holdings, and provides an overview
of the current appellate review system.

Tn the SRA, Congress created meaningful appellate review of federal sentences for the
first time. The right of appeal went hand-in-hand with a guideline system: “The Committee
believes that section 3742 creates for the first time a comprehensive system of review of
sentences that permits the appellate process to focus attention on those sentences whose review is
crucial to the functioning of the sentencing guidelines system, while also providing adequate
means for the correction of erroneous and clearly unreasonable sentences.”” Section 1291, of
title 28, United States Code, provides appellate courts with “jurisdiction of appeals from all final

1 1d. at 47.

¥ See id. al 63; United States v. Booker: One Year Later—Chaos or Status Quo?: Hearing Before the Subcomm. on
Crime, Tervorism, and Homeland Security, 109% Cong. 7 (2006) (statement of Ricardo H. Hinojosa, Chair, U.S.
Sentencing Comm’n).

*® The “lhree-slep process™ as articulated in Booker and Rita v. United States. 551 U.S. 338 (2007). requires the
courts to: (1) calculate the appropriate guideline sentence; (2) consider any available departure provisions set forth
in the Guidelines Manual, then (3) consider whether the sentence reached after steps one and two result in a
sentence that is sufficient but not greater than necessary as mandated by 18 U.S.C. § 3553 (a)(2). Vanances are
cases in which the sentence imposed was below the applicable guideline range and where the court did not cite as a
reason a provision tisted in Cruidelines AMfamieal as a basis for imposing a sentence below the applicable guideline
range.

* 8. RrP. No. 98-225, at 3338.
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decisions of the district courts of the United States,” and section 3742, of title 18, United States
Cade, sets the parameters for appeals in criminal cases.

A. Evolution of the Appellate Standard of Review

During the first decade of the mandatory guidelines system, review of departure decisions
and arguments about the proper interpretation of guidelines provisions dominated federal
sentencing appeals. In Koon v. United States, the Supreme Court held that departure decisions
by the district courts were due deference and that appellate courts should use an abuse of
discretion standard in reviewing trial courts’ application of the guidelines to the facts3* The
Court noted that “[d] istrict courts have an institutional advantage over appellate courts in
making these sorts of determinations, especially as they see so many more Guidelines cases than
appellate courts do.”**

Tn 2003, as part of the PROTECT Act, Congress included significant changes to the
appellate review standard, as well as limitations on district courts with respect to departures from
the federal sentencing guidelines. Specifically, the PROTECT Act amended 18 U.S.C. §
3742(e) to provide for a de novo standard of review. The PROTECT Act also established factors
that Courts of Appeals had to consider when reviewing a sentence including whether the
sentence: (1) was imposed in violation of the law; (2) resulted from the incorrect application of
the guidelines; (3) was outside the guideline range, and the sentencing court did not provide an
adequate statement of reasons; (4) departed from the guideline range based on a factor that does
not advance the objectives in § 3553(a)(2), was not authorized under § 3553(b)(1), or is not
justified by the facts in the case; (5) departed to an unreasonable degree, in view of the factors
set forth in § 3553(b); or (6) was imposed for an offense for which there was no applicable
guideline and was plainly unreasonable * The PROTECT Act also required district courts to
state \xﬁth specificity the reasons for a sentence outside the otherwise applicable guideline
range.

Tn its 2005 Booker decision, the Court excised 18 U.S.C. § 3742(e), holding that the
provision “depends upon the Guidelines’ mandatory nature.”*> The Court devised a
reasonableness standard of review based on “the past two decades of appellate practice in cases
involving departures,” the “related statutory language,” and the “sound administration of
justice.”™ Notably, the Court did not excise the jurisdictional provisions of 18 U.S.C. § 3742
that prohibit appellate review of a properly calculated within range sentence.** The Courts of
Appeals quickly settled this ambiguity, however, by permitting review of a within range sentence
under4 the rationale that such a sentence may still be “unreasonable” and thus “in violation of the
law.”*

* Koon v, United Slates, 518 U.S. 81, 91 (1996).

* 1d. al 98.

18 U.S.C. § 3742(e).

18 U.S.C. § 3582(c).

** Booker, 543 U.S. at 245.

“ Id. at 260-61.

* See 18U.S.C. §§ 3742(a), 3742(b).

* See, e.g.. United States v. Jimenez-Beltre, 440 F.3d 314 (1st Cir. 2006); Unitcd States v. Martincz, 434 F.3d 1318
(11th Cir. 2006) (*[A] post-Booker appeal based on the ‘unreasonableness’ of a sentence, whether within or outside

8
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In 2007, the Supreme Court issued three decisions directly related to federal sentencing in
the wake of Booker. In Rita v. United States," the Supreme Court upheld a federal appellate
court’s reliance on a rebuttable presumption of reasonableness for a sentence that was imposed
within the applicable guideline range, concluding that courts of appeals may but need not apply
such a presumption when reviewing a within guideline range sentence. The Court further
clarified the reasonableness review called for in Booker and emphasized the close relationship
between the guidelines and § 3553(a) factors. The Court held that a rebuttable presumption of
reasonableness on appeal “simply recognizes the real-world circumstance that when the judge’s
discretionary decision accords with the Commission’s view of the appropriate application of §
3553(a) in the mine run of cases, it is probable that the sentence is reasonable.”’ The Court also
made clear such a presumption of reasonableness was not available to the district courts.*®

Tn Gall v. United States,” the Court considered the question whether the standard of
review differs for sentences within the applicable guidelines range and those outside the
guidelines range. The Court concluded that the abuse of discretion standard applies equally to all
sentences “whether inside, outside, or significantly outside the Guidelines range”50 The Court
rejected any “appellate rule that requires “extraordinary’ circumstances to justify a sentence
outside the Guidelines range™ or “the use of a rigid mathematical formula that uses the
percentage of departure as the standard for determining the strength of the justifications required
for a specific sentence.”!

The Court in Gall articulated the process by which appellate courts should assess the
reasonableness of a sentence. The first step of such review is “to ensure that the district court
committed no significant procedural error, such as failing to calculate (or improperly calculating)
the Guidelines range, treating the Guidelines as mandatory, failing to consider the § 3553(a)
factors, selecting a sentence based on clearly erroneous facts, or failing to adequately explain the
chosen sentence—including an explanation for any deviation from the Guidelines range.” Only
if there are no procedural defects should the court move to a “substantive” reasonableness
analysis using an “abuse of discretion standard "™

When conducting this review, the court will, of course, take into account the totality of
the circumstances, including the extent of any variance from the Guidelines range. If the
sentence is within the Guidelines range, the appellate court may, but is not required to,
apply a presumption of reasonableness. . . . Butif the sentence is outside the Guidelines
range, the court may not apply a presumption of unreasonableness. It may consider the

the advisory guidclines range, is an appeal asscrling that the senlence was imposed in violation of law pursuant to §
3742(a)(1).”). United States v. Mickelson, 433 F.3d 1050, 1052 (8th Cir, 2006) (“[A]n unrcasonable senicnce would
be ‘in violation of law” and subject to review under 18 U.S.C. § 3742(a)(1) regardless of whether it was within (he
guideline range.”).

551 U.S. 338 (2007).

¥ Rita, 551 U.S. at 350-51.

*1d.

4552 U.8. 38 (2007).

 Gall, 552U S. at 41,

U Id. at 46-47.

21d at51.
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extent of the deviation, but must give due deference to the district court’s decision that
the § 3553(a) factors, on a whole, justify the extent of the variance.*

Tn Kimbrough v. United States, the Court held that a sentencing judge may consider the
disparity between the guidelines’ treatment of crack and powder cocaine when determining an
applicable sentencing range.>* The Court observed that, in creating the crack cocaine guidelines,
the Commission varied from its usual practice of employing an “empirical approach based on the
data about past sentencing practices,” instead adopting the “weight-driven scheme™ used in the
1986 Anti-Drug Abuse Act that created the 100-to-1 disparity between the two drugs and
maintaining that ratio throughout the drug quantity table.”* The Court determined upon review
of the history of the Commission’s actions with respect to crack and powder cocaine that the
drug trafticking guidelines for crack cocaine offenses did not exemplity what the Court
perceived to be “the Commission’s exercise of its characteristic institutional role” and resulted in
sentences for crack cocaine offenses “’greater than necessary” in light of the purposes of
sentencing set forth in § 3553(a).”*® The Court concluded that “[gliven all this, it would not be
an abuse of discretion for a district court to conclude when sentencing a particular defendant that
the crack/powder disparity yields a sentence ‘greater than necessary’ to achieve §3553(a)’s
purposes, even in a mine-run case.”

In 2008, the Supreme Court again weighed in on post-Booker sentencing. In frizarry v.
United States,”® the Court considered the question whether the notice requirement of Federal
Rule of Criminal Procedure 32(h) applied to sentences that “varied” from the applicable
guideline range under Booker as well as typical guideline “departures.” The Court held that Rule
32(h)™ and its previous holding in Burns v. United States® did not apply to a variance from a
recommended guidelines range ®' Tn reaching this decision, the Court concluded that:

Any expectation subject to due process protection at the time we decided Burns that a
criminal defendant would receive a sentence within the presumptively applicable
guideline range did not survive our decision in United States v. Booker, (2005), which
invalidated the mandatory features of the Guidelines. Now faced with advisory
Guidelines, neither the Government nor the defendant may place the same degree of
reliance on the type of “expectancy” that gave rise to a special need for notice in Burns.
Indeed, a sentence outside the Guidelines carries no presumption of unreasonableness.®>

3:3 Id.

1552 U.S. 85, 91 (2007).

2 Id. a1 95-97.

*° Id. at 109-10.

7 Id.at 110,

553 U.S. 708 (2008). In responsc Lo Burns v. United States, 501 U.S. 129 (1991), Rulc 32(h) slatcs (hat “[b]cfore
the courl may depart [rom the applicable sentencing range on a ground not identilied for departure either in the
presentence report or in a party's prehearing submission, (he court must give the parties reasonable notice (hal it is
contemplating such a departure.”

** Federal Rule of Criminal Procedure 32(h) states that “|b]efore the court may depart from the applicable
sentencing range on a ground not identified for departure either in the presentence report or in a party’s prehearing
submission, the court must give the parties reasonable notice that it is contemplating such a departure.”
©501U.8. 129 (1991).

S Jrizarry 553 U.S. at 714-15.

%2 7d. at 713-14(citations omitted).
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The Court held that Rule 32 “does not apply to § 3553 variances by its terms. ‘Departure’ is a
term of art under the Guidelines and refers only to non-Guidelines sentences imposed under the
framework set out in the Guidelines.”

In 2009, the Supreme Court issued two per curiam opinions that further weakened the
effectiveness of the guidelines. In Spears v. United States,” the Court (in a 5-4 per curiam
opinion) held that district courts may categorically disagree with the guidelines, at least with
respect to the drug guidelines for crack cocaine offenses. Further explaining its holding in
Kimbrough, the Court stated “[t]hat was indeed the point of Kimbrough: a recognition of district
courts’ authority to vary from the crack cocaine Guidelines based on policy disagreement with
them, and not simply based on an individualized determination that they yield an excessive
sentence in a particular case.”® Thus, Spears clarified “that district courts are entitled to reject
and vary categorically from the crack cocaine Guidelines based on a policy disagreement with
those Guidelines.”

Similarly in Nelson v. United States, the Court (in another per curiam decision)
reaffirmed its decisions in Rita and Gall that a presumption of reasonableness is improper at the
district court level. The Court reiterated that “the sentencing court does not enjoy the benefit of a
legal presumption that the Guidelines sentence should apply.”®” “Instead, the sentencing court
must first calculate the Guidelines range, and then consider what sentence is appropriate for the
individual defendant in light of the statutory sentencing factors, , explaining any variance from
the former with reference to the latter.”® The Court concluded “[t]he Guidelines are not only
not manderiory on sentencing courts; they are also not to be presumed reasonable.”®”

Again in 2011, the Supreme Court addressed the authority of district courts to impose
sentences based on policy disagreements with the Commission. In Pepper v. United States,” the
Court held that, when a district court resentences a defendant whose original sentence was
overturned on appeal, the district court may consider evidence of the defendant’s rehabilitation
since the original sentence was imposed, and may impose a sentence below the guideline range
on the basis of this information. The guidelines explicitly prohibit departures on the basis of
post-sentencing rehabilitation, but the Court emphasized that its “post-Booker decisions make
clear that a district court may in appropriate cases impose a non-Guidelines sentence based on a
disagreement with the Commission’s views,” and that this was such a case.”

@ Jd.al 714

°i 555 U.S. 261 (2009) (per curiaim).
 1d. at 264.

 1d. at 265

 Jd. (citations omitted).

*Id.

“I1d.

° O US. L1318 Ct 1229 2011y,
U Td. at 1247,
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B. The State of Federal Appellate Review

Based on hearings, statistics, and case law, the Commission has concluded that the Court
after Booker has taken some of the “teeth” from appellate review of federal sentencing decisions.
The vast majority of sentencing appeals today are based on guideline application or other
procedural issues. Appellate courts rarely address the substantive reasonableness of a sentence.

Several factors limit the effectiveness of appeals in alleviating sentencing differences as
envisioned by the Court in Booker. First, only a small portion of sentences are appealed each
year. Immediately following Booker, there was an increase in the number of sentences appealed,
but in recent years the numbers have leveled off and are more similar to pre-Booker levels. Tn
fiscal year 2006, the first full year after Booker, 8,283 appeals were filed challenging criminal
sentences.”” This represents over 11 percent of the 72,510 criminal sentences imposed in that
year.73 In contrast, in fiscal year 2010, 5,269, or roughly six percent of the 83,946 felony and
Class A misdemeanor sentences imposed were appealed by either the government or defendant.”
In the years immediately prior to Booker, sentencing issues were raised in the cases of
approximately 4,200-4,600 defendants each year,”

Second, the Government initiates only a small portion of these appeals. In fiscal year
2010, the government only raised sentencing issues in 86 cases, while defendants raised such
issues in 5,215 cases.” As noted by some circuit judges and evidenced by the low number of
government-initiated sentencing appeals, sentences below the applicable guidelines range are not
frequently appealed.”” Second, the Government initiates only a small portion of these appeals.

There are a number of reasons why appeals by defendants predominate. First, after
Booker defendants may appeal even those sentences that are within a properly calculated
guideline range, as well as those above and even those below the range, arguing that the district
court did not go low enough or failed adequately to consider relevant evidence.” Unless a
defendant is bound by a plea agreement, there is little reason not to appeal.” Whereas a
defendant’s attorney is ethically bound to appeal as long as the defendant requests it,** an appeal

"2U.S. SENTRENCING COMM'N, 2006 SOURCEBOOK OF FEDTRAT, SENTENCING STATISTICS, Table 55.

* Id. at Table 10.

.S, SENTENCING COMM'N, 2010 SOURCEBOOK OF FEDERAT, SENTENCING STATISTICS, Tables 10 and 55.

73 See U.S. SENTENCING COMM'N, 2004 SOURCEBOOK OF FEDERAL SEXTENCING STATISTICS Table 55 (4,601
appeals); U.S. SENTENCING COMM'N, 2003 SOURCEBOOK OF FEDERAL SENTENCING Sta11811C8, Table 55 (4,383
appeals); U.S. SENTENCING COMM'N, 2002 SOURCEBOOK OF FEDERAL SENTENCING Sta11s11C8  Table 35 (4,492
appeals): U.S. SENTENCING COMM N, 2001 SOURCEBOOK OF FEDERAL SENTENCING STAT18TICS Table 55 (4,226
appeals).

0.8, SENTENCING COMM'N, 2010 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS Tables 56 and 56A.

7 See USSC 2010 National Training Seminar, New Orlcans, LA (June 17, 2010) (Remarks of Honorable Gerald
Lynch. U.S. Court of Appeals [or the Second Circuit) [hereinalter Lynch 2010 National Training Remarks|.

% See, e.g., United States v. Olhovsky, 562 F.3d 530, 546-30 (3d Cir. 2009).

™ Some circumstances in which the defendant might be precluded from appealing include cases in which the
defendant signs an appeal waiver in exchange for a benefit at sentencing, and cases in which the government and the
defendant agree to a binding sentence recommendation under Rule 1 1{e)(1)(C).

¥ See, e.g., Roe v. Flores-Ortega, 528 U.S. 470, 479, 484 (2000) (noting that “the better practice is for counsel
routinely to consult with the defendant regarding the possibility of an appeal.” and holding that “when counsel's
constitutionally deficient performance deprives a defendant of an appeal that he otherwise would have taken, the
defendant has made out a successful ineffective assistance of counsel claim entitling him to an appeal.”).
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on the part of the government is discretionary and requires specific approval from the Solicitor
General ®' Booker did not cause this imbalance in the types of appeals being brought; this
disparity has always existed *

Second, only a small percentage of sentences are challenged as being too low, while
thousands are appealed as being too high.®® This is true even though the majority of sentences
imposed that are outside the guideline range are below, rather than above the range. For
example, in fiscal year 2010, sentencing courts elected to impose 14,565 below-range
sentences.*” This represents close to eighteen percent of the 81,859 sentences imposed that

85 . - 86 My
year.” In contrast, sentencing courts imposed 1,512 above-range sentences.” This represents
less than two percent of all sentences.”’

Finally, the circuits are divided on whether a sentence within a propetly calculated
guideline range is entitled to a presumption of reasonableness. In the case of certain guidelines
some circuits have even suggested that a within guideline sentence will often be unreasonable *®
Other circuits have examined the same guideline and explicitly affirmed that it should be
presumed reasonable.®

Feedback the Commission has received suggests that district court judges generally view
the appeals process as functioning well, whereas some appeals court judges view the appeals
process as broken. District court judges generally consider proper the discretion afforded to
them under the Booker standard of review.” Tndeed, 75 percent of federal district judges believe

#l See U.S. ATTORNEY MAKUAL, § 2-2.121 (Necessily of Authorization by Solicitor General — Appeals or Petilions
on Behalf of the United States), available at

http://www justice.gov/usao/eonsa/foia_reading_room/usam/title2/2mapp.htm#2-2.121.

"2 See U.S. SENTENCING COMM N, 2004 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS, Tables 56 and 56A
(Sentencing issues raised by (he defendant in 4500 cases and (he goveriunent in 133 cases); U.S. SENTENCING
COMM'N. 2003 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS at Tables 56 and 56A (Sentencing issues raised
by the defendant in 4,313 cases and the govermment in 112 cases).

3 See U.S. SENTENCING COMM'N, 2010 SOURCEBOOK OT FEDERAL SENTENCING STATISTICS, Tables 56 and 36A.
* Jd_at Table N.

1.

“Id.

® See, e.g., United States v. Dorvee, 616 F.3d 174, 188 (2d Cir. 2010) (encouraging district judges “to take scriously
the broad discretion they posscss in fashioning sentences under § 2G2.2-oncs that can range (rom non-custodial
scnienccs Lo the statutory maximum-bearing in mind that they arc dealing with an cccentric Guidcline of highly
unusual provenance which. unless carefully applied, can easily generale unreasonable resulls.”)

¥ United States v. Mantancs, 632 F.3d 372 (7th Cir. 2011); United Statcs v. Gray, 405 F. App'x. 436 (11th Cir.
2010). See¢ also Uniled States v. Ircy, 612 F.3d 1160, 1203 (11th Cir. 2010) (cn banc) (rejecting “as unrcasonable
and a clear crror in judgment the view that the guidclines involving scx crimes against children are oo harsh ina
mine-run case because pedophiles have impaired volition™).

% See, e.g.. USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the Sentencing
Reform Act of 1984 Chicago, IL (Sept. 9-10, 2009) (Testimony of Honorable Philip Simnon. Northern District of
Indiana, transcript at 102-03) |hereinafter Simon 25" Anniversary Testimony),
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20090909-
10/Public_Hearing_Transcript.pdf; USSC' Public Regional Hearing on the Twenty-Iifth Anniversary of the Passage
of the Sentencing Reform Act of 1984 Austin, TX (Nov. 19, 2009) (Statement of Honorable Robin J. Cauthron,
Western District of Oklahoma, written statcment at 3) [hereinafter Cauthron 25™ Anniversary Statement],
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_ Hearings and_Meetings/20091119-20/Cauthron.pdf.
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that the current advisory guidelines system best achieves the purposes of sentencing. ™ The
defense bar generally views the post-Booker review for reasonableness as “strik[ing] the
appropriate balance between the district and appellate courts.”” Some defense attorneys
describe appellate review after Booker as a return of discretion to the district courts and a
correction of the appellate courts’ previous “overly strict enforcement of the guidelines [which]
created unwarranted uniformity.”% Tn contrast, some prosecutors believe that there is little
meaningful appellate review of sentences,” which has led to a decrease in the number of cases
appealed by the government on sentencing grounds.”® They note, however, that the number of
sentencing appeals by defendants has increased because all sentences are subject to review for
both procedural and substantive reasonableness and any defendant who is dissatisfied with his
sentence now has a right of appeal

' U.S. SENTENCING COMM N, RESULTS OF SURVEY OF UNITED STATES DISTRICT JUDGES JANUARY 2010 TIIROUGIT
Marcer 2010 (2010) (response to Question 19).

2 USSC’ Public Regional Hearing on the Twentv-Tifth Anniversary of the Passage of the Sentencing Reform Act of
1984 Austin, TX (Nov. 19, 2009) (Statement of Jason D. Hawkins, First Assistant Federal Public Defender for the
Northern District of Texas, written statement at 23) [hercinafter awking 25™ Anniversary Statement].

% USSC Public Regional ITearing on the Twenty-Fifih Anniversary of the Passage of the Sentencing Reform Act of
1984 at Chicago, IL (Sept. 9-10 2009) (Statement of Jacqueline A. Johnson, First Assistant Federal Public Defender
for the Northern District of Ohio, written statcment at 4) [hercinalier Johnson 25 Anniversary Statement).

% See, e.g., USSC Public Regional ITearing on the Twenty-Fifth Anniversary of the Passage of the Sentencing
Reform Act of 1984 af Stanford, CA (May 27-28,2009) (Testimony of Karin J. Immergut, then- U.S. Atorney for
the District of Oregon, transcript at 244) [hercinaller fmmergut 25" Anniversary Testimony].,
hitp://www.ussc.gov/Legislative_and_Public_A(Tairs/Public_Hcarings_and_Mcetings/20090527-28/Agenda.him ;
USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the Sentencing Reform Act of
1984 at New York, NY (July 9-10, 2009) (Testimony of Honorable Benton J. Campbell, Eastern District of New
York, transcript at 301-304) |lereinafter Camphell 25" Anniversary Testimony].
http://~www.ussc.gov/Legislative_and Public_Affairs/Public_Hearings and Meetings/20090709-
10/Public_Hearing_Transcript.pdl; USSC Public Regional Hearing on the Twentyv-Fifth Anniversary of the Passage
of the Sentencing Reform Acr of 1984 ar Chicago, IL (Sept. 9-10, 2009) (Statement of Honorable Edward M.
Yarbrough, Middle District of Tenmessee, statement at 4) |lereinafter Yarbrough 23 Anniversary Statement) |,
http://www.ussc.gov/Legislative_and Public_Affairs/Public_Hearings and Meetings/2009 1020-
21/Gaoette_testimony.pdf . USSC’ Public Regional Hearing on the Twenty-Iifth Anniversary of the Passage of the
Sentencing Reform Act of 1984 at Phoenix, AZ (Jan. 20-21, 2010} (Statement of Dennis Burke, then- U.S. Attorney,
District of Arizona, statement at 8-10),
http:/Avww.ussc.gov/Legislative_and_Public_Affairs/Public_Hcarings_and_Mcctings/20100120-
21/Burke_Testimouny.pdf, USSC Public Regional Ilearing on the Twentv-Fifth Anniversary of the Passage of the
Sentencing Reform det of 1984 at Austin, TX (Nov, 19-20, 2009) (Testimony of Joyce W. Vance, U.S. Attorney,
Northern District of Alabama. (ranscript at 317-319).
hitp://www.ussc.gov/Legislative_and_Public_Allairs/Public_Hearings_and_Meelings/20091119-
20/Austin_Transcript pdf.

> See See, Campbell 25" Anniversary Testimony, supra nole 95, (ranscripl at 318; USSC Public Regional Iearing
on the Twenty-Fifth Anniversary of the Passage of the Sentencing Reform Act of 1984 ar Chicago, IL (Sepl. 9-10,
2009), (Testituony of Edward M. Yarbrough. U.S. Attorney, Middle District of Tennessee, transcript at 247).
hitp://www.ussc.gov/Legislative_and_Public_Allairs/Public_Hearings_and_Meelings/20090909-
10/Public_Hearing_Transcript.pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage
of the Sentencing Reform Act of 1984 at Denver, CO (Oct. 20-21, 2009) (Testimony of B. Todd Jones, U.S.
Attorney, District of Minnesota, transcript at 156).
http://www.ussc.gov/Legistative_and_Public_Affairs/Public_Hearings_and_Meetings/20091020-
21/Pubtic_Hearing_Transcript.pdf.

% See, Tmmergut 23™ Anniversary Testimony, supra note 95, transcript at 244-43; Yarbrough 25™ Anniversary
Statement, at 4.
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In contrast, some circuit judges have expressed concern about the lack of clarity in the
Supreme Court’s directives in Booker, particularly with respect to substantive reasonableness.*”
Even those judges who describe the post-Booker advisory guideline system as “working well”
seek additional guidance regarding the standard for substantive reasonableness.”® Perhaps most
telling is that judges in two circuits with robust appellate dockets, the Fifth Circuit and the Ninth
Circuit, expressed significant concern over both the lack of clarity regarding the standard to be
applied when reviewing a sentence for substantive reasonableness and the resulting deference to
the district court’s discretion.” Moreover, some judges in circuits with a high volume of
sentencing appeals view the development of a reasonableness standard based on a review of past
cases as “unrealistic.”

In dissenting opinions circuit judges have voiced concerns regarding the courts’ inability
to apply a consistent standard of reasonableness review that gives the proper deference to the
district court without abdicating the appellate court’s role. For example, in one case, a Ninth
Circuit judge dissented from the denial of rehearing en banc, criticizing the panel opinion for
“[e]lmploying what amounts to a de novo standard of review” in reversing a within-guideline

77 See, e. 2.. USSC 2010 National Training Seminar, New Orleans, 1.4 (Junc 17, 2010) (Remarks of Honorable
Andre Davis, U.S Court of Appeals for the Fourth Circuit) [hereinafter Davis 2010 National Training Remarks)
(stating that judges have “no idca what substantive rcasonablencss looks like™); see also USSC Public Regional
Iearing on the Twenty-Fifth Anniversary of the Passage of the Sentencing Reform Act of 1984 Chicago, IL (Scpl.
10, 2009) (Testimony of Danny Boggs, 6th Cir., transcript at 214) [hereinafter Boggs 23th Anniversary Testimony],
(noting the lack of guidance [rom Congress, the Supreme Court or the Sentencing Conunission regarding (he “task
of trying to sorl the unwarranted disparitics [rom the warranted disparitics”).
http://www.ussc.gov/Legislative_and_Public_A(Tairs/Public_Hearings_and_Mcelings/20090909-
10/Public_Hearing_Transcript.pdl.

% See, e.g.. See, e.g., USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the
Sentencing Reform Act of 1984 Austin, 1X (Nov. 20, 2009) (Testimony of Honorable Edith Jones, Chief Judge. U.S.
Court of Appeals for the Fifth Circuit, transcript at 212, 219) |hereinafter Jones 25" dnniversary Testimony),
(slating “the guidelines, as a practlical matter. alter Slooker, are working well” but it is very dilficull to find a
principle|d] basis. . . for saying that a sentence is unreasonable” ).

http:/Awww.ussc.gov/Legislative_and Public Affairs/Public_Hearings and_Meetings/20091119-
20/Austin_Transcript.pdf; USSC PPublic Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the
Sentence Reform Act of 1984 at Chicago, 11, (Sept. 9, 2009) (Testimony of Jeffrey Sutton, U.S. Court of Appeals for
the Sixth Circuit, transcript at 207) [hereinafter Sutton 25" Anniversary Testimony),
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20090909-
10/Public_Hcaring_Transcript.pdf; [7SSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage
of the Sentencing Reform Act of 1984 Denver, CO (Oct. 20, 2009), (Testimony of Honorable James Loken, Chicf
Judge. U.S. Court of Appeals [or the Eighth Circuit, (ranscript at 57) [hercinalier Loken 25% Anniversary
Testimony], hitp://www.ussc.gov/Legislative_and_Public A(Tairs/Public_Hcarings and_Mcclings/20091020-
21/Public_Hearing_Transcript.pdl.

% See, e.g., Jones 25% Anniversary Testimony, supra note 99, transcript at 219, 249 (deseribing “the scnsc of
Tutility™ in remanding cascs for procedural unrcasonableness), USSC Public Regional [learing on the Twenty-Fifih
Anniversary of the Passage of the Sentencing Reform Act of 1984, Palo Alto, C4A (May 27, 2009) (Testimony ol
Honorable Alex Kozinski, Chiel Judge 91h Cir.. (ranscript at 43-49) |hereinalter Kozinski 25" Anniversary
Testimony| (slaling “(here’s nothing that 1 have figured out on appeal (hat we can really do to constrain the oullier
judges™), http://www ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and Meetings/20090527-
28/Transcript_20090527-28.pdf.

" Jones 25" dnniversary Testimony supra note 99, transcript at 219; see also Sutton 25" Anniversary Testimony,
supra note 99, transcript at 209 (describing reasoning on substantive reasonableness as “good for one train and one
train only”). The individualized nature of the substantive reasonableness analysis has also been expressed in circuit
opinions. See, e.g., United States v. Dixon, 449 F.3d 194, 205 (1st Cir. 2006) (“scntencing determinations hinge
primarily on case-specific and defendant-specific considerations”).
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101 S .
sentence as unreasonable. 1n another case from the same circuit, a judge dissented from the

denial of rehearing en banc, noting that “the desirable principle of deference to the sentencing
judge, if taken too far, is transformed into an undesirable principle of no review in effect for
substantive reasonableness of a sentence,” and concluded, “[t]he scope of our duty to review a
district court’s sentencing decision for substantive reasonableness under an abuse of discretion
standard goes beyond what our court did here, and we would all benefit if we had a better
standard for such circumstances,” In reaching that conclusion, the judge opined that the case
“puts the Ninth Circuit in what T consider to be a conflict with several of our sister circuits who
have adopted a more vigorous approach to reviewing sentences for reasonableness.”'®
Similarly, a judge in the Eighth Circuit described the affirmance of a sentence as “establish[ing],
effectively, a standard of no appellate review at all.”'** The judge went on to state that his circuit
“adopt[ed] a posture today that is so deferential that, so long as the district court gives lip service
and a bit of discussion to the relevant 18 U.S.C. § 3553(a) factors, a sentence will almost never
be reversed, procedurally or otherwise. "'

At the same time, circuit judges express frustration with remanding cases for
resentencing based on procedural issues because on remand the sentencing judge is likely to
provide a more detailed explanation for the same sentence, which will satisfy the standard for
procedural reasonableness.'™ This frustration has led some appellate judges to describe the
appellate role as “a waste of time™'"” or “make work.”"* Moreover, appellate judges describe a
system in which procedural issues are fruitlessly over-litigated because those are the issues
addressed by the appellate courts. ™ As one judge described it, courts of appeals will usually

' United States v. Amezcua-Vasquez, 586 F.3d 1176, 1179-80 ($th Cir. 2009) (O’ Scannlain, dissenting from denial
of rehearing en banc).

2 United States v. Whitehead, 559 F.3d 918 (9th Cir. 2009) (Gould, J.. dissenting from denial of reliearing en
banc).

' Whitehead. 559 F.3d at 920.

1™ United States v. Feemster, 572 F.3d 455, 471 (8th Cir. 2009) (Beam, )., dissenting from denial of rehearing en
banc).

' [eemster, 572 F.3d at 571.

%See, e.g., Jones 25th Anniversary Testimony, supra note 99, transcript at 249 (describing reversal on procedural
grounds as futile); USSC Public Regional Hearing on the Twenty-Iifth Anniversary of the Passage of the Sentencing
Reform Act of 1984 Chicago, I1. (Sept. 10, 2009) (Testimony of Honorable Frank Easterbrook, Chicf Judge U.S.
Court of Appcals for the Seventh Circuit, transcript at 193) [hercinafter Easterbrook 25™ Anniversary Testimony
(describing remand on procedural reasonableness as “an cxercise that has a hinited, il any, cffect on the sentence™
and “a make work prescription”).
hitp://www.ussc.gov/Legislative_and_Public_Allairs/Public_Hearings_and_Meelings/20090909-
10/Public_Hcaring_ Transcript.pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage
of the Sentencing Reform dct of 1984 Denver, CO (Oct. 20, 2009) (Testimony of Honorable Harris Hartz, 10th Cir.,
transcript al 45-46) [hereinaflier Hartz 25% Anniversary Testimony],
hitp://www.ussc.gov/Legislative_and_Public_Allairs/Public_Hearings_and_Meelings/20091020-
21/Public_Hearing_Transcript.pdl.

"7 USSC 2010 National Training Seminar, New Orleans, LA (June 17, 2010) (Remarks of Honorable William Riley,
Chief Judge 8th Cir.) [hereinafter Riley 2010 National 1raining Remarks| (stating that the appellate role has been
diminished to the point of being “a waste of time™).

"™ Rasterbrook 25th Anniversary Testimony, supra note 107, transcript at 193 (describing remand on procedural
reasonableness as ““a make-work prescription™).

1% See, e.g., Loken 25th Anniversary Testimony transcript at 35, Sutton 25th Anniversary Testimony transcript at
205; hut see Hartz. 25th Anniversary Testimony transcript at 46-47 (describing practice of “try[ing] not to write more
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look for any “procedural hook™ to justify vacating a sentence that the court of appeals believes to
be too high or too low rather than holding that the sentence is substantively unreasonable.''® The
same judge described this practice as “Intellectually dishonest.”'"!

An issue related to appellate review has arisen from the Court’s Booker jurisprudence.
Beginning with the Kimbrough opinion holding that the lower courts could vary from the federal
sentencing guidelines because of a policy disagreement, the Court has increasingly encouraged
the lower courts to examine federal sentencing guidelines developed as a result of “congressional
directives™'? and impose a sentence other than the otherwise applicable advisory guideline range
sentence because of a policy disagreement with the underlying rationale for the guideline. The
Court suggests this “policy disagreement” analysis is appropriate because guidelines that result
from congressional directive, particularly specific directives' ™ “do not exemplify the
Commission’s exercise of its characteristic institutional role.”™*

The argument has been made increasingly that a guideline is not an appropriate
benchmark or starting point if the guideline is based on a congressional directive rather than on
the Commission’s review of empirical data and national experience.'”’ Litigants have
successfully argued that when Congress directs the amendment process for a particular guideline,
the Commission is not playing its characteristic role in promulgating guidelines based on
empirical data and national experience.!'® To support this argument, litigants rely on the
Supreme Court’s holding in Kimbrough in part on the assertion that in setting the crack cocaine
guidelines, the Commission abandoned its characteristic institutional role.

Some courts have read Kimbrough and Spears to have established a “new paradigm” in
which district courts are permitted “to disagree categorically with [congressional] directives in
providing an individual sentence.”'"” They read Kimbrough to instruct “sentencing courts to
give less deference to guidelines that are not the product of the Commission acting in ‘its
characteristic institutional role,” in which it typically implements guidelines only after taking into

than a paragraph™ about substantive reasonableness as an attempt to “send a signal to counsel on both sides [not to]
bring these appeals on substantive reasonableness™).

Y9 T ynch 2010 National Training Remarks, supra note 77.

W 1 vneh 2010 National Training Remarks, supra note 77.

"2 The SRA contained a number of congressional dircctives to the Commission about how it should formulate and
structure the federal sentencing guidelines. Since 1984, Congress has dirccted the Commission to act in the arcas of
scntencing well over 100 times.

'3 The Commission considers a congressional dircctive (o (he Commission to be “specific” in nature if it “states the
congressional will in terms of a designated. resulting guideline offense level that || Comunission amendments are lo
achicve.” U.S. SENTENCING COMM'N., SPECIAL REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN THE
FEDERAL CRIMINAL JUSTICE SYSTEM (as dirccled by scection 1703 of Pub. L. 101-647) at 120 (1991).

" Kimbrough, 352 U.8. al 89.

% See e.g.. Uniled States v. Mondragon-Santiago, 564 F.3d 357 (5th Cir. 2009) (rejecting argument a guideline not
based on empirical dala is entitled to less deference, and holding that any lack ol empirical basis underlying (he
illegal reentry guideline renders the sentence substantively unreasonable).

"1 See Kimbrough, 552 U.S. at 109 (2007) (noting that the crack cocaine guidelines “do no exemplify the
Commission’s exercise of its characteristic institutional role” because “[i]n formulating Guidelines ranges for crack
cocaine offenses, as we earlier noted, the Conuuission looked to the mandatory mininmum sentences set in the 1986
Act, and did not take account of ‘empirical data and national experience.”™) (citation omitted).

7 United States v. Reyes-Hernandez, 624 F.3d 405, 417-418 (7th Cir. 2010) (“Congressional “directives’ to the
Sentencing Commission are unlike statutes in that they are not equally binding on sentencing courts™).
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account ‘empirical data and national experience.””!** Other circuits disagree. """ Thus the
circuits are divided on the question whether guidelines promulgated in response to a
congressional directive to the Commission are entitled to less deference than guidelines
promulgated pursuant to the Commission’s “characteristic institutional role.” As a result, the
Commission notes a growing body of case law disavowing the federal sentencing guidelines for
child pornography, immigration, crack cocaine, and fraud offenses based on this rationale.'*”

Section ITI: Federal Sentencing Practices and Trends Across Time

For many years, the Commission has been collecting, analyzing, and reporting on
sentencing practices and trends, and in near real-time since 2004. This section of the testimony
provides an overview of key federal sentencing practices during fiscal year 2010, as well as
detailed analyses of federal sentencing practices across time.

A. Federal Sentencing in Fiscal Year 2010
1. Caseload Composition and Plea Rate
The federal caseload'”' has more than doubled in the last 15 years.'” In fiscal year 2010,
the Commission received information for 83,946 individual felony or Class A misdemeanor

cases,' compared to 42,436 cases in fiscal year 1996. In fiscal year 2010, 96.8 percent of
offenders pleaded guilty.

"' Reves-1lernandez, 624 F.3d at 418 (7th Cir. 2010). See also United States v. Rodriguez, 527 F.3d 221, 227 (1st
Cir. 2008) (| T|he fast-track departure scheme does not “exemplify the |Sentencing] Commission's exercise of its
characteristic institutional role.’| | In other words, the Commission has “not take |n| account of empirical data and
national experience’ in fornmlating them. || Thus, guidelines and policy statements embodying these judgments
deserve less deference than the sentencing guidelines normally attract.”) (citations omitted).

2 United States v. Arrelucea-Zamudio, 581 F.3d 142, 149-150 (3d Cir. 2009) (collecting cases and rejecting the
approach of the Fifth, Ninth, and Eleventh Circuits, which have concluded that district courts may not disagree with
congressional policy, specifically with respect to varying duc to perecived fast-track disparity, and stating that “thc
attempt to distinguish fast-track programs from the sentencing guidance provided in Kimbrough, and constrain a
district court's seniencing discretion solely on the basis of a congressional policy argument, is unpersuasive.”).

12 The Federal Defender Service has a series of whilc papers available (o practitioners that “deconstruct” the federal
sentencing guidelines and provide arguments for why guidelines covering cerlain categories of offenses do not
reflect the Commission’s expertisc.

'3 The Commission reccives a report of the sentence imposed in all cascs to which the sentencing guidelines apply,
which arc all felony offenses and all Class A misdemcanors in the Uniled States courts. See generally 28 U.S.C. §
994(w); USSG §1BL.9Y.

' The Commission nofes thal as of September 1, 2011, there were 217,839 tofal federal inmates. See
www.bop.gov/locations/weekly_report.jsp (last visited on September 5. 2011). Between fiscal vears 2006 and 2010.
the Burean of Prisons estimates that the average net increase in the federal prison population was 4,500 offenders
peryear. See BOP, Buildings and Facilities (B&F) Appropriation for FY2012, available at

hrtp://www . bop.gov/news/budget.jsp (last visited September 35, 2011).

13 In fiscal year 2010 the Commission also received documents in 149 cases in which an organization was
scntenced. Additionally, the Commission reccived documents in 4,120 cascs in which a resentencing or other
modification of sentence occurred.
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In fiscal year 2010, four offense types together accounted for more than 82 percent of the
federal caseload: immigrationw24 (34.4%), drugs]25 (28.9%), fraud'* (9.7%), and firearms'?’
(9.6%). In addition, non-fraud white collar offenses,"™ child pornography offenses,'* and
larceny offenses™ accounted for 3.6 percent, 2.3 percent, and 2.0 percent of the caseload,
respectively, in fiscal year 2010. Other offenses accounted for 9.5 percent of the caseload.

2. Demographics

Non-citizen offenders accounted for 47.5 percent of federal offenders in fiscal year 2010.
The average age of federal offenders sentenced in fiscal year 2010 was 35.3 years with a median
of 33.0 years. More than half (51.4%) of federal offenders sentenced did not graduate from high
school, and 5.4 percent graduated from college. The overwhelming majority (86.8%) of
offenders were men. In fiscal year 2010, 48.1 percent of all offenders were Hispanic, 27.6
percent were White, and 20.7 percent were Black.

Y

3. Criminal History

More than half of all offenders sentenced in fiscal year 2010 had a prior criminal history
serious enough to result in a more severe sentencing guideline range than would have been the
case if the offender had no prior criminal history. In fiscal year 2010, 56.1 percent of all
offenders had a prior criminal history that assigned them to Criminal History Category (CHC) TT
or higher under the guidelines. Just over three percent of offenders were found to be Career
Criminals, and 0.8 percent were found to be Armed Career Criminals, designations that
significantly increase the otherwise applicable guideline range."*!

4. Type of Sentence Imposed
In fiscal year 2010, over 87 percent of federal offenders were sentenced to serve a term of

incarceration with no type of alternative to incarceration imposed as part of the sentence.’** The
average sentence length was 44.3 months, and the median sentence was 21.0 months.

2 Immigration offenses includes trafficking in United States passports, trafficking in entry documents, failure to
surrender naturalization certificate, fraudulently acquiring United States passports, smuggling of an unlawful alien,
fraudulently acquiring cntry documents, and unlawfully entering the United Statcs.

1% Drug offenses include drug trafficking, use of a communication facility, and simple posscssion.

12 Fraud offenscs include odometer laws and regulations, insider trading, and fraud and deceit.

'¥7 Fircarms olfcnscs include unlawful possession/transportation of fircarins or ammunition; posscssion of
guns/explosives on aircrafl; unlaw[ul tralficking in explosives, possession of guns or explosives in a federal [acility
or school, usc of firc or cxplosives to conmit a felony. and use of fircarms or anumunition during a crime.

'# Non-fraud whitc collar offenscs include cmbezelement, forgery/counterfeiting, bribery, moncy laundering, and
tax offenscs.

'¥ Child pornography offenses include the sale, disiribution, (ransporiation, shipineni. receipl. or possession of
malerials involving Lhe sexual exploilation ol minors.

" Larceny includes bank larceny, theft from benefit plans, theft of mail. receipt or possession of stolen property,
and theft from a labor union.

" For information on criminal history, see U.S. Sentencing Comm’n Fiscal Year 2010 Sourcebook of Federal
Sentencing Statistics, Table 20.

1% The Commission notes an important aspect of the federal criminal caseload and the number represented here:
“The federal sentencing cascload is composed of a substantial proportion of non-United Statcs citizens.” U.S.
SENTENCING COMM'N, ALTERNATIVES TO INCARCERATION, at 4 (January 2009) [hereinafter AT TERNATIVES
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Slightly more than seven percent receive a sentence of probation only. The remaining
offenders are sentenced to a mix of probation and some form of confinement (e.g., home
detention or other confinement) or to a mix of incarceration and community confinement.
Among U.S. citizen offenders, 81.0 percent receive a sentence of imprisonment. Straight
probation is imposed in 9.7 percent of cases involving a United States citizen.

TIn fiscal year 2010, Hispanics received a sentence of imprisonment in 94.6 percent of the
cases in which they were the offender, followed by Blacks (86.4%), Whites (79.6%), and Other
races (77.4%). The rate at which Hispanic offenders were imprisoned was affected, in part, by
the fact that many Hispanic offenders are non-citizens and due to that status are often not eligible
for pretrial release or alternatives to incarceration.

5. Sentencing Relative to the Guidelines Range

The rate at which courts impose sentences within the applicable guideline range has
varied over time and by offense types. These trends will be discussed in detail in the next
section, while this section will provide information relating to sentencing practices in fiscal year
2010.

In fiscal year 2010, the courts imposed sentences within the applicable advisory guideline
range or below the range at the request of the government in 80.4 percent of all cases: 55.0
percent of all cases were sentenced within the applicable guideline range, 25.4 percent received a
government sponsored below range sentence. In fiscal year 2010, the non-government
sponsored below-range rate was 17.8 percent, and the rate of sentences imposed above the
guidelines range was 1.8 percent."**

The position of the sentence relative to the guideline range varies significantly depending
on the type of offense. In fiscal year 2010, sentences within the guideline range were most
common in cases involving drug possession (94.9%), prison offenses (73.7%), larceny (71.2%),
embezzlement (69.7%), and environmental offenses (66.3%),134

The rate at which the sentences imposed are within the applicable guideline range also
varies among the circuits. In fiscal year 2010, district courts in the Fifth Circuit imposed a
sentence within the guideline range most often (71.3%) while district court judges in the D.C.
Circuit imposed within range sentences least often (33.4%).

Non-government sponsored below range rates also vary among the circuits. In fiscal year
2010, the circuit in which district courts imposed non-government sponsored below range
sentences most often was the Second Circuit (37.3%), while district courts in the Tenth Circuit
imposed such sentences least often (12.0%).

REPORT]. Infiscal year 2010, 47.5% of the federal offenders (n=38.619) for whom the Commission collects data
were non-U.S. citizens. Because the majority of these offenders are illegal aliens, they are not eligible for
alternatives to incarceration. See Alternatives Report at 4-5.

13 S. SENTENCING COMM N FISCAT. YEAR 2010 SOURCEROOK OF FEDFRAL SERTENCING STATISTICS, Table N.
137, 8. SENTENCING COMM N FISCAT YRAR 2010 SOURCEROOK OF FEDFRAT, SENTENCING STATISTICS, Table 27.

20



32

An analysis of these data show that, for many circuits, the rate attributed to that circuit is
often heavily influenced by the presence of one or two districts within that circuit that account
for a majority of the circuit’s criminal caseload. (/..g., in the Fifth Circuit where the Southern
District of Texas and the Western District of Texas account for 84.0% of all cases, and the
Eleventh Circuit where the three Florida districts account for 61.1% of all cases). For that
reason, the remainder of this testimony will present data at the district court level.

B. Sentencing Trends Across Time

This part of the Commission’s testimony presents information on sentencing trends
across time and broken down into four time periods:

o The post-Koon period (June 13, 1996 through April 30, 2003);

e The post-PROTECT Act period (May 1, 2003 through June 24, 2004),

s The post-Booker period (January 12, 2005 through December 10, 2007); and
e The post-Gall period (December 11, 2007 through September 30, 2010).

This part of the testimony, in addition to presenting information on broad, national
sentencing trends, presents information on six different offense types:

o Tllegal entry,

Alien smuggling;

Drug trafficking (broken down further by major drug type);
Firearms;

Fraud; and

¢ Child pornography (production and possession).

135

For each type of offense, the following information is provided by time period:

* Percentage of the federal docket;

* Demographics of offenders;

e Average sentence length; and

e TImposition of sentences relative to the applicable guideline range.

For the analysis of the relationship between the sentence imposed and the sentencing
guideline that applied in the cases, the Commission presents the average sentence imposed and
the average minimum sentence under the applicable guidelines.'*® Data also are presented as to
the rate at which the sentences imposed were outside the applicable guideline range and, for
those cases that were below the range, the average extent to which the sentence imposed was
below the bottom of the guideline range. The Commission also groups these cases into two
categories, those where the government sought the reduced sentence (government sponsored

13 5 The drug types are: powder cocaine; crack cocaine; marijuana; methamphetamine; and heroin.
1% See Appendix A of this testimony. Appendix A provides the average sentence length and average guideling
minimum for the six offense types listed above by fiscal year from 1996 through 2010.
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below range) and those where it did not seek the reduced sentence (non-government sponsored
below range).

1. National Sentencing Trends Across Time

Average sentences lengths have remained relatively stable over the past 15 years. Over
the last three years, however, average sentence lengths have decreased. This can be attributed to
a reduction in the overall severity of the aggregate offenses in the federal caseload (7.e., due to
the increasing portion of the federal caseload involving immigration cases, which carry lower
sentences, on average, than other offenses) and to a decrease in the rate at which courts are
imposing sentences within the applicable guideline range."”” However, sentencing practices and
trends among the districts vary depending on the offense type involved.'*®

The guidelines continue to have a significant impact on the sentences courts impose. As
reflected on the figures at Appendix A, the sentences imposed for almost every offense parallel
the minimum of the guideline ranges that apply to that offense. When the minimum of the
applicable guideline range increases, either due to increases in offense seriousness or due to
increases in the criminal history of the offenders committing that offense, or both, the average
sentence imposed for the offense also increases, usually in like proportion. Although the
minimum of the guideline ranges for individual offenses vary, and the nature of offending and
the criminal history of offenders convicted of those offenses also change, the fluctuation in the
minimum of the applicable guideline ranges are clearly reflected in the sentences imposed. The
clear linkage of the sentencing guidelines and the sentences imposed demonstrates that the
guidelines have guided and continue to work to guide the sentencing decisions of federal judges.

Although the guidelines influence the sentences judges impose, the rate at which the
sentences imposed are within the applicable guidelines has decreased significantly over the last
five years. In fiscal year 2010, the rate at which courts imposed sentences that were within the
applicable guideline range was 55.0 percent, the lowest rate in the last 15 years.” This rate has
decreased from 72.1 percent in fiscal year 2004, the year immediately preceding Booker. In
fiscal year 1996, the within range rate was 69.6 percent.*

A sentence above the guideline range was imposed in 1.8 percent of all cases in fiscal
year 2010. Historically, above range cases historically are infrequent. In fiscal year 2004, the
above range rate was 0.7 percent. In fiscal year 1996, the above range rate was 0.9 percent.

Approximately one quarter (25.4%) of the sentences in fiscal year 2010 were imposed
pursuant to a government sponsored below range sentence. In about 45 percent of these cases
(11.5% of all cases) the government filed a motion seeking a reduction in sentence because the
defendant provided substantial assistance to the government in the investigation or prosecution

"% See Appendix B of this testimony. Appendix B presents the national average sentence length and average
guideline minimum by quarter for fiscal vears 1996 through 2010.

¥ See Appendix A.

' The position of the sentence relative to the guideline range varies significantly depending on the guideline
involved. Infiscal year 2010, sentences within the guideline range were most common in cases involving drug
possession, prison offenscs, larceny, cmbezzlement, and cnvironmental offenscs.

149 See Appendix C.

22



34

of another person who had committed an offense.’* In 9.9 percent of all government sponsored

cases, the government sought a below range sentence because the offender had entered an early
guilty plea pursuant to an Early Disposition Program (also known as “fast track programs” in
immigration cases).'? Sentences below the applicable guideline range for this reason occur
almost exclusively in immigration and drug trafficking cases.

The rate of government sponsored below range sentences has remained relatively stable.
For example, in fiscal year 2004, the year immediately preceding Booker, the rate of government
sponsored below range sentences was 22.2 percent. A direct comparison of government
sponsored below range sentences in earlier years is difficult, due to changes in the way the
Commission recorded sentencing information in earlier fiscal years and because Congress
specifically authorized a new type of government departure (the Early Disposition Program
departure) in the PROTECT Act, which passed in fiscal year 2003. However, a comparison on
the most common type of government sponsored below range sentence, one based on an
offender’s substantial assistance to the government, can be made. TIn fiscal year 2010, the rate of
government sponsored below range sentences for this reason was 11.5 percent of all cases. In
fiscal year 2004 the rate was 15.2 percent and in fiscal year 1996 the rate was 19.2 percent.

The most notable change in federal sentencing over time involves the rate of non-
government sponsored below range sentences. The courts imposed non-government sponsored
below range sentences in 17.8 percent of all cases in fiscal year 201014

Non-government sponsored below range sentences accounted for approximately 12.5
percent of all cases in the year after Booker,"*" and about 5.5 percent during the post-PROTECT
Act period '** A direct comparison of non-government sponsored below range sentences in
earlier years cannot be made as the Commission did not distinguish between these sentences and
government sponsored sentences (other than for substantial assistance) in those earlier years.
After the Supreme Court decision in Gall, however, this rate has begun to increase further.

The extent'* of non-government sponsored below range sentences is greatest in cases
involving gambling/lottery offenses, burglary, larceny, and environmental offenses (where these
sentences average more than an 80 percent reduction from the bottom of the applicable guideline
range). The most common reason courts cite for departures™” from the sentencing guideline

!4 Thesc sentences were most common in cascs involving antitrust, bribery, national defensc offenscs, drug
trafficking, and moncy laundering.
"2 Congress formally authorized departures for Early Disposition or *fast track” programs in 2003 as parl of the
PROTECT Act.
"% Thesc non-government sponsored below range seniences were most common in cascs involying child
pornography crimes other than (he production of such matcrials (c.g., distribution, reccipt, posscssion), lax offenscs,
use ol a communication [acility. and antitrust offenses.
]‘ : See BOOKER REPORT, supra nole 17, at 47.

1d.
' The extent of the reduction in below range sentences is the difference between the sentence imposed and the
bottom of the applicable guideline range. This is also used to determine the percent the sentence imposed is below
the applicable guideline range.
¥ Departures are cases in which the court imposed a sentence below the applicable guideline range and citied one
or morc provisions in the Guidelines Manual as a basis for imposing a scntence below the applicable guideline
range.
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involved criminal history issues, and most commonly that the offender’s criminal history score
overrepresented the seriousness of his or her criminal record. When the court classified the
sentence as a variance from the guidelines,'* courts most often cited the nature and
circumstances of the offense as a reason for the sentence.

Half of all districts have a rate of non-government sponsored below range sentences
between 13.6 percent and 25.0 percent. However, one-fourth (23 districts) have a rate above
26.0 percent. 1% As discussed below, however, the rate at which non-government sponsored
below range sentences are imposed varies significantly with the type of offense involved.

2. Sentencing Trends Across Time by Offense Type

As discussed above, sentencing practices and trends among the districts vary greatly
depending on the offense type involved. This section of the Commission’s testimony presents
sentencing information across the four time periods by offense type. The data presented in this
section may not equal 100 percent due to rounding.

a. IDlegal Entry'*’
Tllegal entry offenses involve unlawfully entering or remaining in the United States.
Docket Composition
The portion of the federal caseload attributable to illegal entry offenses has increased
since the Post-Koon Period. The percentages of the federal caseload comprised of illegal entry
offenses across the four time periods are as follows:
e The Post-Koon Period — 10.9 percent;
e The Post-PROTECT Act Period — 15.2 percent;
s The Post-Booker Period — 16.5 percent; and
o The Post-Gall Period — 23.6 percent.

Demographics

Across the four time periods, the majority of offenders convicted of illegal entry offenses
are Hispanic, and are non-United States citizens.

¥ Variances are cases in which the sentence imposed was below the applicable gnideline range and where the court
did not cite as a reason a provision listed in Cuidelines Manual as a basis for imposing a sentence below the
applicable guideline range.

¥ See Appendix D.

150 “Tllegal Entry” cascs arc thosc for which the court imposing sentence applicd USSG §2L.1.2 (Unlawfully
Entering or Remaining in the United States) as the primary sentencing guideline in the case.
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Race of Tllegal Entry Offenders

White Black Hispanic Other
Post-Koon Period 1.9% 2.7% 95.3% 0.2%
Post-PROTECT Act | 50, 22% | 952% | 01%
Period
Post-Booker Period 2.7% 1.7% 95.5% 0.2%
Post-Guall Period 6.6% 1.1% 92 2% 0.1%

Citizenship of lllegal Entry Offenders
United States Non-United States
Citizens Citizens

Post-Koon Period 2.0% 98.0%
Pos.t-PROTECT Act 2 7% 07 3%
Period
Post-Booker Period 0.6% 99.4%
Post-Gall Period 0.1% 99.9%

Average Sentence Length

The average length of sentence imposed for illegal entry offenses has decreased after the
Post-Koon Period. The average sentence imposed in these cases in the Post-Gall Period was 21
months. This compares to an average sentence of 26 months in the Post-Booker Period, 29
months in the Post-PROTECT Act Period, and 32 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for illegal
entry offenses relative to the applicable guideline range across the four time periods. The second
table in this section presents, for cases in which the court imposed below range sentences, the
average extent of the reduction below the bottom of the applicable guideline range across the
four time periods.
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Rate of Illegal Entry Offenses Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 60.3% 69.6% 58.5% 58.3%
Above Range 0.4% 0.3% 1.3% 1.6%
Government
Sponsored Below 5.1% 23.7% 30.9% 29.4%
Range
Non-Government
Sponsored Below 34.2% 6.5% 9.3% 10.7%

Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Tllegal Entry Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Governmeut
Sponsored Below 28.7%--13 mos | 24.1%--10 mos 26.4%--9 mos 29.7%--10 mos
Range

Non-Government
Sponsored Below
Range

33.1%--16 mos

28.1%--12 mos

31.5%--12 mos

35.0%--12 mos

In the Post-Gal/ Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 66.7 percent in the district with the highest rate of
non-government sponsored below range sentences to a low of 1.1 percent in the district with the
lowest rate, representing a range of 65.6 percentage points.

b. Alien Smuggling

151

Alien smuggling offenses involve smuggling, transporting or harboring an unlawful alien.

131 = Alicn Smuggling” cases arc those for which the court imposing sentence applicd USSG §2L1.1 (Smuggling,

Transporting, or Harboring an Unlawful Alien) as the primary sentencing guideline in the case.
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Docker Composition

The portion of the federal caseload attributable to alien smuggling increased after the
Post-Koon Period but then decreased during the Post-Gal/ Period. The percentages of the federal
caseload comprised of alien smuggling offenses across the four time periods are as follows:

The Post-Koon Period — 3.2 percent;
The Post-PROTECT Act Period — 3.5 percent;

L]

o The Post-Booker Period — 5.1 percent; and

e The Post-Gall Period — 4.2 percent.
Demographics

Across the four time periods, the majority of offenders convicted of alien smuggling
offenses are Hispanic, and the majority are non-United States citizens.

Race of Alien Smuggling Offenders

White Black Hispanic Other
Post-Koon Period 12.0% 2.2% 79.9% 5.9%
PostPROTECT Act | 17 400 | 40% | 736% | 49%
Period
Post-Booker Period 15.3% 3.0% 78.5% 3.3%
Post-Gall Period 29.1% 3.0% 65.4% 2.5%
Citizenship of Alien Smuggling Offenders
United States Non-United States
Citizens Citizens
Post-Koon Period 33.2% 66.8%
PosF-PROTECT Act 48 1% 5199
Period
Post-Booker Period 46.3% 53.8%
Post-Gall Period 47.0% 53.0%

Average Sentence Length

The average length of sentence imposed for alien smuggling offenses has increased since
the Post-Koon Period. The average sentence imposed in these cases in the Post-Gall Period was
17 months. This compares to an average sentence of 16 months in the Post-Booker Period, 16
months in the Post-PROTECT Act Period, and 13 months in the Post-Koon Period.
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Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for alien
smuggling offenses relative to the applicable guideline range across the four time periods. The
second table in this section presents, for cases in which the court imposed below range sentences,
the average extent of the reduction below the bottom of the applicable guideline range across the
four time periods.

Rate of Alien Smuggling Offenses Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 56.1% 60.5% 55.4% 49.3%
Above Range 1.1% 0.7% 2.2% 1.7%
Government
Sponsored Below 10.6% 32.2% 35.7% 40.8%
Range
Non-Government
Sponsored Below 32.3% 6.7% 6.7% 8.2%
Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Alien Smuggling Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 54.2%--9 mos 44.6%--8 mos 40.2%--7 mos 40.9%--7 mos
Range
Non-Government
Sponsored Below 47.6%--7 mos 43.6%--7 mos 52.2%--8 mos 52.8%--8 mos
Range

In the Post-Galfl Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 100.0 percent in the district with the highest rate to a
low of 2.6 percent in the district with the lowest rate, representing a range of 97.4 percentage
points.
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c. Drug Trafﬁcking152

Drug trafficking offenses generally involve the unlawful manufacturing, importing,
exporting, or trafficking of drugs, including possession of drugs with intent to commit these
offenses.

Docker Composition

The portion of the federal caseload attributable to drug trafficking offenses has decreased
after the Post-Koon Period. The percentages of the federal caseload comprised of drug
trafficking offenses across the four time periods are as follows:

The Post-Koon Period — 41.5 percent;
The Post-PROTECT Act Period — 38.0 percent;

L]

o The Post-Booker Period — 37.3 percent; and

® The Post-Gall Period — 33.4 percent.
Demographics

Across the four time periods, Hispanics are the largest group of offenders convicted of
drug trafficking offenses, and the majority of drug trafficking offenders are United States
citizens.

Race of Drug Trafficking Offenders

White Black Hispanic Other

Post-Koon Period 25.4% 30.4% 42.3% 2.0%
Post-PROTECT Act | 57 000 | 273% | 423% 3.0%
Period

Post-Booker Period 24.8% 30.0% 41.6% 3.6%
Post-Gall Period 253% 29.8% 41.7% 3.2%

2 “Drug Trafficking” cases are those for which the court imposing sentence applied USSG §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These Offenses);
Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenscs Occurring Near Protected Locations or Involving
Underage or Pregnant Individuals; Attempt or Conspiracy) as the primary sentencing guideline in the case.
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Citizenship of Drug Trafficking Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 70.1% 29.9%
Pos.t-PROTECT Act 71.9% 28.1%
Period
Post-Booker Period 71.7% 28.3%
Post-Gall Period 71.1% 28.9%

Average Sentence Length

The average length of sentence imposed for drug trafficking offenses increased after the
Post-Koon Period but decreased in the Post-Gall Period. The average sentence imposed in these
cases in the Post-Gall Period was 77 months. This compares to an average sentence of 83
months in the Post-Booker Period, 81 months in the Post-PROTECT Act Period, and 72 months
in the Post-Koon Period.

Imposition of Sentences Relative fo the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for drug
trafficking offenses relative to the applicable guideline range across the four time periods. The
second table in this section presents, for cases in which the court imposed below range sentences,
the average extent of the reduction below the bottom of the applicable guideline range across the
four time periods.

Rate of Drug Trafficking Offenses Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 55.8% 63.3% 53.7% 18.0%
Above Range 0.2% 0.2% 0.5% 0.8%
Government
Sponsored Below 29.8% 31.7% 34.1% 34.0%
Range
Non-Government
Sponsored Below 14.2% 4.7% 11.7% 17.3%
Range
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 50.6%--51 mos | 46.5%--47 mos | 453%--46 mos | 46.5%--46 mos
Range
Non-Government
Sponsored Below 42.3%--22mos | 382%--26 mos | 32.8%--30 mos | 35.8%--29 mos
Range

1n the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 49.6 percent in the district with the highest rate to a
low of 4.8 percent in the district with the lowest rate, representing a range of 44.8 percentage
points.

1. Powder Cocaine Drug Trafficking'>
Docket Composition

The portion of the federal drug trafficking caseload attributable to powder cocaine drug
trafficking offenses has remained relatively stable after the Post-Koon Period. The percentages
of the federal caseload comprised of powder cocaine drug trafficking offenses across the four
time periods are as follows:

e The Post-Koon Period — 23.5 percent;

s The Post-PROTECT Act Period — 22.8 percent;
o The Post-Booker Period — 23.5 percent; and

e The Post-Gall Period — 23.9 percent.

Demographics
Across the four time periods, Hispanics are the largest group of offenders convicted of

powder cocaine drug trafficking offenses, and the majority of offenders are United States
citizens.

'3 “Powder Cocaine Drug Trafficking” cases are those for which the court imposing sentence applied USSG §2D1.1
(Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or
Involving Undcrage or Pregnant Individuals; Attcmpt or Conspiracy) as the primary scntencing guideline in the case
with a primary drug tvpe of powder cocaine.
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Race of Powder Cocaine Drug Trafficking Offenders

White Black Hispanic Other

Post-Koon Period 18.7% 30.3% 49 8% 1.3%
PostPROTECT Act | 15300 | 25304 | 56.0% | 14%
Period

Post-Booker Period 15.1% 27.9% 55.7% 1.3%
Post-Gull Period 16.5% 28.0% 54.0% 1.5%

Citizenship of Powder Cocaine Drug Trafficking Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 64.6% 35.5%
Pos.t-PROTECT Act 62.7% 373%
Period
Post-Booker Period 62.2% 37.9%
Post-Gall Period 63.2% 36.8%

Average Sentence Length

The average length of sentence imposed for powder cocaine drug trafficking offenses has
increased after the Post-Koon Period. The average sentence imposed in these cases in the Post-
Gall Period was 84 months. This compares to an average sentence of 84 months in the Post-
Booker Period, 81 months in the Post-PROTECT Act Period, and 76 months in the Post-Koon

Period.
Imposition of Sentences Relative {o the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for
powder cocaine drug trafficking offenses relative to the applicable guideline range across the
four time periods. The second table in this section presents, for cases in which the court imposed
below range sentences, the average extent of the reduction below the bottom of the applicable
guideline range across the four time periods.
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Rate of Powder Cocaine Drug Trafficking Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 58.0% 63.8% 54.4% 47.5%
Above Range 0.2% 0.4% 0.5% 0.7%
Government
Sponsored Below 32.1% 31.8% 34.6% 34.8%
Range
Non-Government
Sponsored Below 9.7% 4.1% 10.5% 17.0%
Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Powder Cocaine Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 50.6%--49 mos | 47.1%--49 mos | 43.3%--46 mos | 45.3%--51 mos
Range

Non-Government
Sponsored Below
Range

39.2%--31 mos

39.8%--26 mos

31.1%--27 mos

33.7%--27 mos

In the Post-Gal/ Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 41.0 percent in the district with the highest rate to a
low of 2.0 percent in the district with the lowest rate, representing a range of 39.0 percentage

points.
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2. Crack Cocaine Drug Trafficking™
Docker Composition

The portion of the federal drug trafficking caseload attributable to crack cocaine drug
trafficking offenses has remained relatively stable after the Post-Koon Period. The percentages
of the federal caseload comprised of crack cocaine drug trafficking offenses across the four time
periods are as follows:

o The Post-Koon Period — 224 percent;

e The Post-PROTECT Act Period — 20.7 percent;
s The Post-Booker Period — 22.1 percent: and

e The Post-(all Period — 22.3 percent.

Demographics

Across the four time periods, the majority of offenders convicted of crack cocaine drug
trafficking offenses are Black, and the majority are United States citizens.

Race of Crack Cocaine Drug Trafficking Offenders

White Black Hispanic Other

Post-Koon Period 6.1% 83.8% 9.1% 0.9%
PostPROTECT Act | 5500 | 5100 | 9.6% 1.0%
Period

Post-Booker Period 8.7% 82 4% 7.9% 1.0%
Post-Gall Period 9.1% 79 2% 10.7% 1.0%

Citizenship of Crack Cocaine Drug Trafficking Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 93.3% 6.7%
Pos.t-PROTECT Act 04.7% 53%
Period
Post-Booker Period 96.4% 3.6%
Post-Gall Period 97.0% 3.0%

1 «Crack Cocaine Drug Trafficking” cases are those for which the court imposing sentence applied USSG §2D1.1
(Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or
Involving Undcrage or Pregnant Individuals; Attcmpt or Conspiracy) as the primary scntencing guideline in the case
with a primary drug type of crack cocaine.
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Average Sentence Length

The average length of sentence imposed for crack cocaine drug trafficking offenses
increased after the Post-Koon Period and then decreased after the Post-PROTECT Act Period.
The average sentence imposed in these cases in the Post-Gall Period was 112 months. This
compares to an average sentence of 124 months in the Post-Booker Period, 126 months in the
Post-PROTECT Period Act, and 119 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for crack
cocaine drug trafficking offenses relative to the applicable guideline range across the four time
periods. The second table in this section presents, for cases in which the court imposed below
range sentences, the average extent of the reduction below the bottom of the applicable guideline
range across the four time periods.

Rate of Crack Cocaine Drug Trafficking Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 58.4% 63.3% 55.7% 48.4%
Above Range 0.2% 0.2% 0.5% 0.9%
Government-
Sponsored Below 34.3% 32.1% 30.5% 29.5%
Range
Non Government-
Sponsored Below 7.2% 4.5% 13.3% 21.2%
Range
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Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range
For Crack Cocaine Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 46.4%--70 mos | 44.3%--72 mos | 44.2%--69 mos | 45.3%--67 mos
Range
Non-Government
Sponsored Below 34.3%--44mos | 27.3%--39mos | 27.7%--41 mos | 32.7%--39 mos
Range

In the Post-Gal/ Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 100.0 percent to a low of 3.8 percent, representing a
range of 96.2 percentage points.

rw

3. Marijuana Drug Trafficking'>®
Docket Compaosition

The portion of the federal caseload attributable to marijuana drug trafficking offenses has
decreased after the Post-Koon Period and then remained relatively stable. The percentages of the
federal caseload comprised of marijuana drug trafficking offenses across the four time periods
are as follows:

e The Post-Koon Period — 29.2 percent;

s The Post-PROTECT Act Period — 25.8 percent;
o The Post-Booker Period — 24.2 percent; and

e The Post-Gall Period — 25.1 percent.

Demographics

Across the four major time periods, the majority of offenders convicted of marijuana drug
trafficking offenses are Hispanic, and the slight majority are United States citizens.

1% “Marijuana Drug Trafficking” cases are those for which the court imposing sentence applied USSG §2D1.1
(Unlawful Manufacturing, Tmporting, Exporting, or Trafficking (Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or
Involving Undcrage or Pregnant Tndividuals; Attcmpt or Conspiracy) as the primary scntencing guideline in the case
with a primary drug type of marijuana.
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Race of Marijuana Drug Trafficking Offenders

White Black Hispanic Other
Post-Koon Period 27.6% 7.4% 63.5% 1.5%
PostPROTECT Act | 560, | 84% | 632% | 28%
Period
Post-Booker Period 24.3% 10.2% 61.8% 3.7%
Post-Guall Period 26.4% 8.0% 61.8% 3.8%

Citizenship of Marijuana Drug Trafficking Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 58.6% 41.4%
Pos.t-PROTECT Act 62.0% 38.0%
Period
Post-Booker Period 59.0% 41.0%
Post-Gall Period 55.1% 44.9%

Average Sentence Length

The average length of sentence imposed for marijuana drug trafficking offenses increased
after the Post- Koon Period and then decreased in the Post-Gall Period. The average sentence
imposed in these cases in the Post-Gall Period was 35 months. This compares to an average
sentence of 40 months in the Post-Booker Period, 39 months in the Post-PROTECT Act Period,

and 34 months in the Post-Koon Period.
Imposition of Sentences Relative {o the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for
marijuana drug trafficking offenses relative to the applicable guideline range across the four time
periods. The second table in this section presents, for cases in which the court imposed below
range sentences, the average extent of the reduction below the bottom of the applicable guideline

range across the four time periods.
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Rate of Marijuana Drug Trafficking Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 52.9% 65.4% 55.5% 54.9%
Above Range 0.2% 0.2% 0.6% 0.8%
Government-
Sponsored Below 21.6% 30.3% 36.0% 32.7%
Range
Non Government-
Sponsored Below 25.3% 4.2% 7.9% 11.7%
Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Marijuana Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 54.9%--32 mos | 46.5%--22mos | 47.5%--23mos | 48.2%--21 mos
Range

Non-Government
Sponsored Below
Range

46.5%--13 mos

46.6%--15 mos

43.6%--17 mos

45.9%--15 mos

Tn the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 42.9 percent to a low of 1.6 percent, representing a
range of 41.3 percentage points.
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4. Methamphetamine Drug Trafficking"™®

Docket Composition

The portion of the federal drug trafficking caseload attributable to methamphetamine
drug trafficking offenses has increased after the Post-Koon Period and then decreased in the
Post-Gall Period. The percentages of the federal caseload comprised of methamphetamine drug
trafficking offenses across the four time periods are as follows:

o The Post-Koon Period — 13.6 percent;

e The Post-PROTECT Act Period — 19.1 percent;
s The Post-Booker Period — 20.3 percent; and

e The Post-Gall Period — 17.1 percent.

Demographics

The Across the four time periods, the majority of offenders convicted of
methamphetamine drug trafficking offenses are White, and the majority are United States

citizens.

Race of Methamphetamine Drug Trafficking Offenders

White Black Hispanic Other

Post-Koon Period 61.5% 1.4% 32.2% 5.0%
PostPROTECT Act | 5 100 | 16% | 318% | 62%
Period

Post-Booker Period 53.5% 2.1% 37.7% 6.8%
Post-Gall Period 52.3% 2.8% 39.8% 5.2%

Citizenship of Methamphetamine Drug Trafficking Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 77.1% 22.9%
PosF-PROTECT Act 77 5% 22 50,
Period
Post-Booker Period 73.7% 26.3%
Post-Gall Period 70.6% 29.4%

1% “Methamphetamine Drug Trafficking” cases are those for which the court imposing sentence applied USSG
§2D 1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to
Commit These Offenses); Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenses Occurring Near Protected
Locations or Involving Undcrage or Pregnant Individuals; Attempt or Conspiracy) as the primary sentencing
guideline in the case with a primary drug tvpe of methamphetamine.
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Average Sentence Length

The avcrage length of sentence imposed for methamphetamine drug trafticking offenscs
increased after the Post-Koon Period and then decreased after the Post-PROTECT Period. The average
sentence imposed in these cases in the Post-Gall Period was 96 months. This compares to an
average sentence of 99 months in the Post-Booker Period, 100 months in the Post-PROTECT
Period, and 89 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for
methamphetamine drug trafficking offenses relative to the applicable guideline range across the
four time periods. The second table in this section presents, for cases in which the court imposed
below range sentences, the average extent of the reduction below the bottom of the applicable
guideline range across the four time periods.

Rate of Methamphetamine Drug Trafficking Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 51.6% 60.6% 51.0% 42.5%
Above Range 0.2% 0.1% 0.4% 0.6%
Government
Sponsored Below 39.0% 34.8% 36.1% 39.9%
Range
Non-Government
Sponsored Below 9.3% 4.5% 12.5% 17.0%
Range
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Methamphetamine Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 48.2%--54 mos | 44.7%--53 mos | 42.6%--52mos | 42.6%--51 mos
Range
Non-Government
Sponsored Below 33.8%--35mos | 28.6%--27mos | 27.7%--32mos | 29.0%--30 mos
Range

In the Post-Gal/ Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 100.0 percent to a low of 2.1 percent, representing a
range of 97.9 percentage points.

5. Heroin Drug Trafficking">’
Docket Compaosition
The portion of the federal drug trafficking caseload attributable to heroin drug trafficking

offenses has decreased after the Post-Koon Period. The percentages of the federal caseload
comprised of heroin drug trafficking offenses across the four time periods are as follows:

The Post-Koon Period — 8.1 percent;

o The Post-PROTECT Act Period — 7.1 percent;

o The Post-Booker Period — 6.1 percent; and

s The Post-Gall Period — 6.4 percent.
Demographics

Across the four time periods, the majority of offenders convicted of heroin drug
trafficking offenses are Hispanic, and the majority are United States citizens.

7 “Heroin Drug Trafficking” cases are those for which the court imposing sentence applied USSG §2D1.1
(Unlawful Manufacturing, Tmporting, Exporting, or Trafficking (Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or
Involving Underage or Pregnant Individuals; Attcmpt or Conspiracy) as the primary scntencing guideline in the case
with a primary drug type of heroin.
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Race of Heroin Drug Trafficking Offenders

White Black Hispanic Other

Post-Koon Period 11.6% 227% 63.0% 2.8%
PostPROTECT Act | 13300 | 2070 | cd6% | 14%
Period

Post-Booker Period 12.2% 26.4% 60.4% 1.0%
Post-Guall Period 16.1% 26.9% 56.0% 1.0%

Citizenship of Heroin Drug Trafficking Offenders
United States Non-United States
Citizens Citizens

Post-Koon Period 46.8% 53.2%
Pos.t-PROTECT Act 49 9% 50.1%
Period

Post-Booker Period 57.6% 42.4%
Post-Gall Period 62.8% 37.2%

Average Sentence Length

The average length of sentence imposed in heroin drug trafficking offenses has increased
after the Post-Koon Period. The average sentence imposed in these cases in the Post-Gall Period
was 71 months. This compares to an average sentence of 67 months in the Post-Booker Period,
65 months in the Post-PROTECT Act Period, and 60 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for
heroin drug trafficking offenses relative to the applicable guideline range across the four time
periods. The second table in this section presents, for cases in which the court imposed below
range sentences, the average extent of the reduction below the bottom of the applicable guideline
range across the four time periods.
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Rate of Heroin Drug Trafficking Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 60.4% 66.2% 51.5% 44.8%
Above Range 0.3% 0.4% 0.7% 1.4%
Government
Sponsored Below 24.1% 23.9% 29.1% 31.0%
Range
Non-Government
Sponsored Below 15.2% 9.5% 18.8% 22.9%
Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Heroin Drug Trafficking Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 54.3%--50mos | 48.6%--47 mos | 50.4%--51 mos | 49.6%--52 mos
Range

Non-Government
Sponsored Below
Range

37.7%--23 mos

46.7%--22 mos

36.9%--28 mos

37.2%--27 mos

In the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 100.0 percent to a low of 2.3 percent, representing a
range of 97.7 percentage points.
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d. Firearms

Docket Composition

The portion of the federal caseload attributable to firearms offenses increased since the
Post-Koon Period and then decreased after the Post-PROTECT Period. The percentages of the
federal caseload comprised of firearms offenses across the four time periods are as follows:

The Post-Koon Period — 6.1 percent;
The Post-PROTECT Act Period — 10.1 percent;

55
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o The Post-Booker Period — 9.9 percent; and

s The Post-Gall Period — 8.6 percent.
Demographics

Across the four time periods, Blacks are the largest group of offenders convicted of
firearms offenses, and the overwhelming majority of firearms offenders are United States

citizens.

Race of Firearms Offenders

White Black Hispanic Other
Post-Koon Period 39.5% 45.7% 12.0% 2.8%
Post-PROTECT Act | 39 10, | 4549 12.8% 2.7%
Period
Post-Booker Period 35.6% 46.8% 14.7% 3.0%
Post-Gall Period 32.2% 48.8% 16.6% 2.4%

Citizenship of Firearms Offenders

United States

Non-United States

Citizens Citizens
Post-Koon Period 93.6% 6.4%
Pos.t-PROTECT Act 04 4% S 6%
Period
Post-Booker Period 93.1% 6.9%
Post-Gall Period 92.5% 7.5%

158 “Firearms™ cases are those for which the court imposing sentence applied USSG §2K2.1 (Unlawful Receipt,
Possession, or Transportation of Fircarms or Ammunition; Prohibited Transactions Involving Fircarms or

Ammunition) as the primary sentencing guideline in the case.
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Average Sentence Length

The average length of sentence imposed for firearms offenses increased after the Post-
Koon Period. The average sentence imposed in these cases in the Post-Gall Period was 59
months. This compares to an average sentence of S8 months in the Post-Booker Period, 57
months in the Post-PROTECT Act Period, and 56 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for
firearms offenses relative to the applicable guideline range across the four time periods. The
second table in this section presents, for cases in which the court imposed below range sentences,
the average extent of the reduction below the bottom of the applicable guideline range across the
four time periods.

Rate of Firearms Offenses Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 75.1% 79.7% 70.6% 63.0%
Above Range 1.1% 1.2% 2.4% 2.6%
Government-
Sponsored Below 12.0% 12.6% 12.5% 13.0%
Range
Non Government-
Sponsored Below 11.9% 6.5% 14.6% 20.8%
Range

Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Firearms Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government-
Sponsored Below 56.3%--27mos | 55.9%--25mos | 51.5%--26 mos | 48.3%--28 mos
Range
Non Government-
Sponsored Below 48.3%--19 mos | 50.8%--18 mos | 44.5%--17 mos | 44.4%--17 mos
Range
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In the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 48.1 percent to a low of 3.0 percent, representing a

range of 45.1 percentage points.
f. Fraud'”

Fraud offenses involve larceny, embezzlement, and other forms of theft as well as
offenses involving stolen property, property damage, fraud and deceit, forgery and offenses
involving altered of counterfeit instruments other than counterfeit bearer obligations of the

United States.
Docket Composition

The portion of the federal caseload attributable to fraud offenses has decreased since the
Post-Koon Period. The percentages of the federal caseload comprised of fraud offenses across
the four time periods are as follows:

e The Post-Koon Period — 11.7 percent;

e The Post-PROTECT Act Period — 9.6 percent,
s The Post-Booker Period — 8.4 percent; and

o The Post-Gall Period — 7.7 percent.

Demographics

Across the four time periods, Whites are the largest group of offenders convicted of fraud
offenses, and the majority of fraud offenders are United States citizens.

Race of Fraud Offenders
White Black Hispanic Other
Post-Koon Period 53.3% 32.6% 8.9% 5.2%
Post-PROTECT Act | 5550, | 3249 11.5% 5.2%
Period
Post-Booker Period 49 7% 33.3% 12.2% 4.7%
Post-Gull Period 47 4% 32.4% 14.9% 5.4%

1 “Frand” cases are those for which the court imposing sentence applied USSG §2B1.1 (Larceny, Embezzlement,
and Other Forms of Theft; Offenses Involving Stolen Property; Property Damage or Destruction; Frand and Deceit;
Forgery; Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations of the
United States) with a primary offense type of fraud (based on statute(s) of conviction) sentenced under a Guidelines
Manual effective November 1, 2001 or later, or USSG §2F1.1 (Fraud and Deceit; Forgery; Offenses Involving
Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United Statcs) as the primary
sentencing guideline in the case.
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Citizenship of Fraud Offenders

United States

Non-Uuited States

Citizens Citizens
Post-Koon Period 88.4% 11.6%
POSF-PROTECT Act 85 4% 14.6%
Period
Post-Booker Period 87.8% 12.2%
Post-CGrall Period 84.8% 15.2%

Average Sentence Length

The average length of sentence imposed for fraud offenses increased after the Post-Koon
Period. The average sentence imposed in these cases in the Post-Ga// Period was 24 months.
This compares to an average sentence of 19 months in the Post-Booker Period, 16 months in the
Post-PROTECT Act Period, and 13 months in the Post-Koon Period.

Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for fraud
offenses relative to the applicable guideline range across the four time periods. The second table
in this section presents, for cases in which the court imposed below range sentences, the average
extent of the reduction below the bottom of the applicable guideline range across the four time

periods.

Rate of Fraud Offenses Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 71.1% 73.8% 62.9% 55.0%
Above Range 1.2% 1.2% 2.4% 2.4%
Government
Sponsored Below 18.1% 18.8% 18.3% 20.3%
Range
Non-Government
Sponsored Below 9.6% 6.2% 16.4% 22.3%

Range
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range
For Fraud Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 75.5%--13 mos | 72.1%-—-14mos | 70.3%--18 mos | 65.5%--21 mos
Range
Non-Government
Sponsored Below 74.5%--11 mos | 74.4%--12mos | 67.2%--12mos | 59.7%--14 mos
Range

In the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 46.8 percent in the district with the highest rate to a
low of 1.4 percent in the district with the lowest rate, representing a range of 45.4 percentage
points.

g Child Pornography

There has been significant increase in sentence lengths for child pornography offenses
due to the enactment of mandatory minimum penalties for many of these crimes in the
PROTECT Act of 2003 and the Adam Walsh Act of 2006. The increases are very significant,
with average sentences increasing by 69.7 percent since fiscal year 2004,

1. Child Pornography Production'®

Child pornography production offenses involve sexually exploiting a minor by
production of sexually explicit visual or printed material or a custodian permitting a minor to
engage in sexually explicit conduct. This offense also includes the advertisement for minors to
engage in production.

Docker Composition
The portion of the federal caseload attributable to child pornography production offenses
has increased since the Post-Koon Period. The percentages of the federal caseload comprised of

child pornography production offenses across the four time periods are as follows:

o The Post-Koon Period — 0.1 percent;
o The Post-PROTECT Act Period — 0.2 percent;

% «Child pornography production™ cases are those for which the court imposing sentence applied USSG §2G2.1
(Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material; Custodian Permitting
Minor to Engage in Scxually Explicit Conduct; Advertissment for Minors to Engage in Production) as the primary
sentencing guideline in the case.
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e The Post-Booker Period — 0.2 percent; and
® The Post-Gall Period — 0.3 percent.

Demographics

The majority of offenders convicted of child pornography production offenses are White,
and are United States citizens.

Race of Child Pornography Production Offenders

White Black Hispanic Other
Post-Koon Period 89.8% 3.8% 5.1% 1.3%
Post PROTECT Act | g o, 4.6% 3.7% 1.8%
Period
Post-Booker Period 85.4% 5.7% 6.3% 2.6%
Post-Gall Period 85.7% 6.7% 6.3% 1.4%

Citizenship of Child Pornography Production Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 99.0% 1.0%
PosF-PROTECT Act 98.9% 18%
Period
Post-Booker Period 96.9% 3.2%
Post-Gall Period 97.5% 2.5%

Average Sentence Length

The average length of sentence imposed in child pornography production oftenses has
increased significantly after the Post-Koon Period. The average sentence imposed in these cases
in the Post-Gall Period was 271 months. This compares to an average sentence of 244 months in
the Post-Booker Period, 164 months in the Post-PROTECT Act Period, and 133 months in the

Post-Koon Period.
Imposition of Sentences Relative fo the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for child
pornography production offenses relative to the applicable guideline range across the four time
periods. The second table in this section presents, for cases in which the court imposed below
range sentences, the average extent of the reduction below the bottom of the applicable guideline

range across the four time periods.
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Rate of Child Pornography Production Offenses
Sentenced Relative to the Applicable Gnideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 72.5% 84.0% 64.5% 61.3%
Above Range 10.2% 6.6% 11.2% 5.7%
Government
Sponsored Below 7.4% 7.6% 13.2% 14.1%
Range
Non-Government
Sponsored Below 9.9% 1.9% 11.2% 19.0%

Range

Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range
For Child Pornography Production Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 39.8%--42 mos | 22.9%--30 mos | 29.0%--70 mos | 27.1%--72 mos
Range

Non-Government
Sponsored Below
Range

38.9%--35 mos

40.9%--42 mos

27.2%--49 mos

29.4%--67 mos

In the Post-Gall Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 100.0 percent in the district with the highest rate to a
low of 7.1 percent in the district with the lowest rate, representing a range of 92.9 percentage

points.
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2. Child Pornography Possession Cases'®!

Child pornography possession offenses involve trafficking in material involving the
sexual exploitation of a minor, receiving, transporting, shipping, soliciting, or advertising
material involving the sexual exploitation of a minor as well as, possessing material involving
the sexual exploitation of a minor with intent to traffic and possessing material involving the
sexual exploitation of a minor. Also included is possession of materials depicting a minor
engaged in sexually explicit conduct.

Docket Composition

The portion of the federal caseload attributable to child pornography possession offenses
has increased since the Post-Koon Period. The percentages of the federal caseload comprised of
child pornography possession offenses across the four time periods are as follows:

e The Post-Koon Period — 0.7 percent;

e The Post-PROTECT Act Period — 0.9 percent,
s The Post-Booker Period — 1.6 percent; and

o The Post-Gall Period — 2.2 percent.

Demographics

The majority of offenders convicted of child pornography possession offenses are White,
and are United States citizens.

Race of Child Pornography Possession Offenders

White Black Hispanic Other
Post-Koon Period 92.3% 2.0% 3.6% 22%
PostPROTECT Act | o) 1o, | 17 5.2% 2.0%
Period
Post-Booker Period 91.2% 1.6% 5.3% 1.8%
Post-Gall Period 89.1% 2.9% 6.0% 2.0%

"% «Child pomography possession” cases are those for which the court imposing sentence applied USSG §2G2.2
(Trafficking in Material Involving the Sexual Exploitation of a Minor; Receiving, Transporting, Shipping,
Soliciting, or Advertising Material Tnvolving the Sexual Exploitation of a Minor; Possessing Material ITnvolving the
Sexual Exploitation of a Minor with Intent to Traffic; Possessing Material Involving the Sexual Exploitation of a
Minor) or USSG §2G2.4 (Posscssion of Materials Depicting a Minor Engaged in Sexually Explicit Conduct) as the
primary sentencing guideline in the case.
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Citizenship of Child Pornography Possession Offenders

United States Non-United States
Citizens Citizens
Post-Koon Period 97.5% 2.5%
Pos't-PROTECT Act 98.1% 1 9%
Period
Post-Booker Period 97.6% 2.4%
Post-CGrall Period 97.5% 2.5%

Average Sentence Length

The average length of sentence imposed for child pornography possession offenses has
increased significantly after the Post-Koon Period. The average sentence imposed in these cases
in the Post-Gall Period was 92 months. This compares to an average sentence of 82 months in
the Post-Booker Period, 47 months in the Post-PROTECT Act Period, and 34 months in the Post-

Koon Period.
Imposition of Sentences Relative to the Applicable Guideline Range

The first table in this section presents the rate in which courts impose sentences for child
pornography possession offenses relative to the applicable guideline range across the four time
periods. The second table in this section presents, for cases in which the court imposed below
range sentences, the average extent of the reduction below the bottom of the applicable guideline
range across the four time periods.

Rate of Child Pornography Possession Offenses
Sentenced Relative to the Applicable Guideline Range

Post-
Post-Koon PROTECT Act Post-Booker Post-Gall

Period Period Period Period
Within Range 67.5% 79.6% 64.3% 44.2%
Above Range 2.1% 3.9% 2.8% 2.0%
Government
Sponsored Below 7.2% 3.8% 7.5% 11.4%
Range
Non-Government
Sponsored Below 23.3% 12.7% 25.4% 42.4%
Range
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Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range
For Child Pornography Possession Offenses

(Percentage/Months)
Post-
Post-Koon PROTECT Act Post-Booker Post-Gall
Period Period Period Period
Government
Sponsored Below 67.2%--18 mos | 48.1%--22mos | 40.2%--36 mos | 42.8%--47 mos
Range
Non-Government
Sponsored Below 67.8%--17mos | 55.9%--19mos | 41.8%--29 mos | 40.7%--43 mos
Range

In the Post-Gal/ Period the rate at which courts imposed a non-government sponsored
below range sentence varied from a high of 82.1 percent to a low of 6.0 percent, representing a
range of 76.1 percentage points.

C. Demographic Differences in Sentencing

The Commission’s 2006 Booker Report presented findings based on a multivariate
regression analysis, a tool commonly used by social scientists and in many other fields '*> The
principal benefit of this tool is that it accounts, or controls, for the effect of each factor in the
analysis. Each factor is separately assessed and the extent to which each factor influences the
outcome is measured. Using this tool, the Commission examined whether several demographic
factors, including race, gender, citizenship, education, or age, were associated with the length of
sentences imposed after Booker.

In March 2010, the Commission, using data through the end of fiscal year 2009,
published a report that updated the analysis of the association between sentence length and
demographic factors originally presented in the Booker Report." The Commission has now
updated this analysis with data through the end of fiscal year 2010, and also expanded it to
include an earlier period of time not discussed in the prior two reports.'*

The results of the Commission’s updated and expanded analysis are set forth in Appendix
E of this testimony. The Commission continues to find that sentence length is associated with

192 See U.S. SENTENCING COMM N, DEMOGRAPHIC DIFFERENCES IN FEDERAL SENTENCING PRACTICES: AN UPDATE
?55 THE BOOKER REPORT'S MULTIVARIATE REGRESSION ANALYSIS 4-10 ( 2010).

1d.
' The March 2010 report presented data for three time periods: the Post-PROTECT Act period (May 1, 2003 —
June 24, 2004); the Post-Booker Period (January 12, 2005 — December 10, 2007); and the Post-(;all Period
(December 11, 2007 — September 30, 2009). In this testimony, the Commission has expanded the Post-(;a/! Period
through September 30, 2010, and has added a new time period, the Post-Koon Period (June 19, 1996 — April 2003).
In this portion of the testimony, the Post-Koon Period encompasses cascs in which scntences were imposed between
October 1, 1999, and April 30, 2003,
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some demographic factors. Based on this analysis, and after controlling for a wide variety of
factors relevant to sentencing, the data reflect that:

o Black male offenders received longer sentences than White male offenders.
The differences in sentence length have increased steadily since Booker.

o Female offenders of all races received shorter sentences than White male
offenders. The differences in sentence length fluctuated at different rates in
the time periods studied for white females, black females, Hispanic females,
and “other” female offenders (such as those of Native American, Alaskan
Native, and Asian or Pacific Islander origin.

o Non-citizen offenders received longer sentences than offenders who were
U.S. citizens. These differences have increased steadily since Booker.

o Offenders with some college education received shorter sentences than
offenders with no college education. These differences have remained
relatively stable across the time periods studied.

o Offenders over the age of 25 received longer sentences than offenders who
were 25 or younger (at the time of sentence).

The Commission’s analysis found that the differences in sentence length for Black male
offenders compared to White male offenders has increased over time. In the Post-Koon Period,
Black male oftenders received sentences that were 11.2 percent longer than those imposed on
White male offenders. 1n the Post-PROTECT Act Period, this difference decreased to 5.5
percent longer sentences. The difference between these two groups increased to 15.2 percent in
the Post-Booker Period, and was 20.0 percent in the Post-(Gall Period.

Sentences for Hispanic male offenders were 3.6 percent lower than those imposed on
White male offenders during the Post-Koon Period and 4.4 percent lower than sentences for
White male offenders during the Post-PROTECT Act period. No statistically significant
difference in sentence length between these two groups was found in either the Post-Booker
Period or the Post-Gall Period.

Sentences for female offenders of all races were consistently shorter than those for White
male offenders, and these differences were apparent in each of the time periods studied. In three
of the time periods studied “Other” race female offenders received the shortest sentences when
compared to White male offender’s vis-a-vis other females. In all four time periods, Black
female offenders received shorter sentences (between 17 and 34 percent) when compared to
White male offenders than did White female (19 to 30 percent) or Hispanic female offenders (13
to 29 percent) when compared to White male offenders.

In the Post-Koon Period, non-citizen offenders received 7.4 percent longer sentences than

those imposed on citizen offenders. However, there was no statistically significant difference in
sentence between these two groups in the Post-PROTECT Act Period. In the Post-Booker
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Period, non-citizens received sentences that were 8.5 percent longer than sentences for citizen
offenders, and in the Post-Gall Period received sentences that were 11.2 percent longer sentences
than those imposed on citizen offenders.

1n the Post-Koon Period, offenders over the age of 25 had 3.6 percent longer sentences
than offenders who were 25 or younger. However, there was no statistically significant
difference in sentences between these two groups in the Post-PROTECT Act Period. In the Post-
Booker Period offenders over 25 had sentences that were 3.1 percent longer than those for
younger offenders, and in the Post-Ga// Period had sentences that were 2.7 percent longer than
those imposed on younger offenders.

Section IV: Recommendations

The Commission believes there are steps that Congress can take now to strengthen the
guidelines system, provide more effective substantive appellate review, and generally ensure that
the post-Booker federal sentencing system more effectively continues to reflect the purposes and
goals of sentencing set forth in the SRA. As the Supreme Court anticipated when it decided
Booker—

Ours of course is not the last word: The ball now lies in Congress’ court. The National
Legislature is equipped to devise and install, long-term, the sentencing system compatible
with the Constitution that Congress judges best for the federal system of justice.'*®

The Commission believes that the statutory changes outlined below would result in a system
consistent with that originally envisioned by Congress and the Constitution.

A. Develop More Robust Substantive Appellate Review

The Commission believes that Congress should address the reasonableness standard of
review and appellate process articulated in Booker and subsequent case law. Appellate review
was a key component of sentencing reform in the SRA. Congress envisioned appellate review of
sentences imposed to provide the Commission valuable information on federal sentencing and
ensure fair, transparent, more uniform sentences. Since Booker, the role of appellate review is
unclear.

The Commission recommends that Congress revitalize appellate review in three ways.
First, Rita merely permits, but does not require, appellate courts to adopt a presumption of
reasonableness for within range sentences and several circuits do not apply such a
presumption.’® Requiring a presumption of reasonableness at the appellate level would promote

1% Booker, 543 U.S. at 265.

1% The First, Second, Third, Ninth, and Eleventh circuits have declined to adopt the presumption. See United States
v. Jimenez-Beltre, 440 F.3d 514, 518 (1Ist Cir. 2006) (en banc); United States v. Fernandez, 443 F.3d 19, 27 (2d Cir.
2006); United States v. Cooper, 437 F.3d 324, 331-32 (3d Cir. 2006), abrogated on other grounds as recognized in
United States v. Wells, 279 F. App’x 100 (3d Cir. 2008); United States v. Carty, 520 F.3d 984, 993 (9th Cir. 2008)
(en banc); United States v. Hunt, 459 F.3d 1180, 1184-85 (1 1th Cir. 2006).
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more consistent sentencing outcomes and practices throughout the system. It would also assist in
ensuring that the federal sentencing guidelines be given substantial weight during sentencing.

Second, the Commission believes that Congress should direct sentencing courts to
provide greater justification for sentences imposed the further the sentence is from the otherwise
applicable advisory guidelines sentence.'” Such explanation would ensure that the vision of a
transparent system remains intact, and would continue to ensure that appellate review remains
robust.'®  Ag the Court noted in Rita, “The sentencing judge should set forth enough to satisfy
the appellate court that he has considered the parties’ arguments and has a reasoned basis for
exercising his own legal decisionmaking authority.”!¢

The sentencing judge has access to, and greater familiarity with, the individual case and
the individual defendant before him than the Commission or the appeals court. That being
50, his reasoned sentencing judgment, resting upon an effort to filter the Guidelines’
general advice through §3553(a)’s list of factors, can provide relevant information to both
the court of appeals and ultimately the Sentencing Commission. The reasoned responses
of these latter institutions to the sentencing judge’s explanation should help the
Guidelinle% constructively evolve over time, as both Congress and the Commission
foresaw.

Thus, the Commission recommends that any legislative proposal to address federal
sentencing include strengthening the justification for non-guidelines (variance) sentences.

Third, Congress should create a heightened standard of review for sentences imposed as a
result of a “policy disagreement™ with the guidelines. Tn Kimbrough' ™" and Spears,'™ the
Supreme Court held that district courts are free to categorically disagree with the Commission’s
policy decisions, as expressed in the Guidelines Manual, and to adopt their own policies,
although the guidelines are due “respectful consideration.”' ™

The Commission believes that the current lack of rigorous appellate review of policy
disagreements undermines the role of the guidelines system and risks increasing unwarranted
sentencing disparity as individual judges substitute their own policy judgments for the collective
policy judgments of Congress and the Commission. Furthermore, subjecting such policy
disagreements to heightened appellate review would be consistent with previous Supreme Court
decisions stating that “while the Guidelines are no longer binding, closer review may be in order
when the sentencing judge varies from the Guidelines based solely on the judge's view that the
Guidelines range “fails properly to reflect § 3553(a) considerations’ even in a mine-run case.”'”*

197 See Gall. 552 U.S. al 50.

' See Rita, 551 U.S. at 357,

' 1d at 356.

014 at 358

" Kimbrough, 552 U.S. at 102-111,

172 Spears, 535 U.S. at 264-263.

13 Kimbrough, 552 U.S. at 101 (intcrnal citations omitted).
1 74 at 109 (citations omitted).
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B. Resolve the Tension between 18 U.S.C. § 3553(a) and 28 U.S.C. §§ 991, et
seq.

The Commission recommends that Congress address the tension between directives to
the Commission set forth at 28 U.S.C. §§ 991, ef seq., and directives to the district courts at 18
U.S.C. § 3553(a), particularly as they relate to certain offender characteristics. In Rita, the Court
noted that the SRA statutory directives to the courts and to the Commission work in tandem and
that Congress charged both with carrying out the purposes of sentencing set forth in the SRA.'™
As the Court noted, “The upshot [of the SRA] is that the sentencing statutes envision both the
sentencing judge and the Commission as carrying out the same basic § 3553(a) objectives, the
one at retail, the other at wholesale.”""®

The Commission recommends that Congress clarify the relationship between these two
statutory provisions, specifically as they relate to certain offender characteristics in 28 U.S.C. §
994 and the courts’ consideration of those same factors under 18 U.S.C. § 3553(a). For example
28 U.S.C. § 994(e) directs the Commission to “assure” that the guidelines reflect the “general
inappropriateness of considering the education, vocational skills, employment record, family ties
and responsibilities, and community ties of the defendant” in determining the length of
imprisonment. "7 Over the course of its history, the Commission has ensured that the departure
provisions set forth in the Guidelines Manual are consistent with this directive. Yet under the
current advisory regime, judges consider those very factors under § 3553(a) and often arrive at
sentences below the guidelines range as a result of such consideration in almost 14 percent of all
federal felony and Class A misdemeanor cases. Departures are followed in only about 3.4
percent of these cases because judges prefer to vary when they consider offender characteristics
like family history, for example. In the Commission’s view, Congress should resolve disconnect
between the directives to the Commission (§ 994) and the directives to the courts (§ 3553).

C. Codify the “Three-step” Approach

The Commission recommends that Congress codify the sentencing process first
articulated in Booker. Codification of this “three-step” process ensures that the federal
sentencing guidelines are afforded the appropriate consideration, determination, and ultimately
the proper weight to which they are due under Booker and consistent with the Court’s remedial
opinion.

The first step in the process requires district courts to properly calculate and consider the
guidelines when sentencing.'™ The second step in the process directs the courts, after
calculating the appropriate guidelines sentence, to consult the Guidelines Manual and consider

"% Rita, 551 U.S. al 347.

V70 1d. at 348.

18 U.S.C. § 994(e).

8 See 18 U.S.C. § 3553(a)(4), (a)(5); Booker, 543 U.S. at 264 ("The district courts, while not bound to apply the
Guidelines, must . . . take them into account when sentencing."); Rita, 551 U.S. at 351 (stating that a district court
should begin all sentencing proceedings by correctly calculating the applicable Guidelines range); Ciall, 552 U.S. at
49 ("As a mattcr of administration and to sccure nationwide consistency, the Guidelines should be the starting point
and the initial benchmark.").
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whether the case warrants a departure.” As articulated in Jrizarry, see supra, “’[d]eparture’ is a
term of art under the Guidelines and refers only to non-Guidelines sentences imposed under the
framework set out in the Guidelines ”'® A “variance” —i.e., a sentence outside the guideline
range other than as provided for in the Guidelines Manual — is considered by the court only after
departures have been considered. That is the third step of the process. Most circuits agree on a
three-step approach, including the consideration of departure provisions in the Guidelines
Manual, in determining the sentence to be imposed.’® In 2010, the Commission promulgated an
amendment to USSG § 1B1.1 (Application Instructions) codifying the three-step approach in the
guidelines and encourages Congress to consider statutory codification of this process as well.

D. Resolve the Uncertainty About the Weight to Be Given to the Federal
Sentencing Guidelines

As the Commission testified in 2005 and 2006, Booker does not specify how much
weight the guidelines should be afforded by the district courts. The Commission believes that
Congress should clarify its statutory intent that courts should give the guidelines substantial

PN
weight.

In Rita, the Supreme Court states that the SRA reflects Congress’ expectation that both
the sentencing judge and the Commission would carry out “the same basic § 3553(a) objectives,
the one at retail, the other at wholesale.”'®> The guidelines may be presumed reasonable because
they “seek to embody the § 3553(a) considerations, both in principle and in practice” and they
“reflect a rough approximation of sentences that might achieve § 3553(a)’s objectives.”™™
During the process of developing the initial set of guidelines and refining them throughout the
ensuing years, the Commission has considered the factors listed in section 3553(a) that were
cited with approval in Booker.'®

172 See 18 U.S.C. § 3553(a)(5).

553 U.S. at 714.

™ See United States v. Dixon, 449 F.3d 194, 203-04 (st Cir. 2006) (court must consider "any applicable
departures"); United States v. Selioutsky, 409 F.3d 114, 118 (2d Cir. 2005) (court must consider "available departure
authority"): United States v. Jackson, 467 F.3d 834, 838 (3d Cir. 2006) (same); United States v. Moreland, 437 F.3d
424, 433 (4th Cir. 2006) (dcparturcs "remain an important part of sentencing even after Booker"); United States v.
Tzep-Mgjia, 461 F.3d 522, 525 (5th Cir. 20006) (“Post-Booker casc law recognizes three types of scntences under the
new advisory sentencing regime: (1) a sentence within a properly calculated Guidcline range; (2) a sentence that
includes an upward or downward departure as allowed by the Guidelines, which senlence is also a Guideline
sentence; or (3) a non-Guideline sentence which is either higher or lower than the relevant Guideline

scatence." (intcrnal footnote and citation omitted)); United States v. McBride, 434 F.3d 470, 476 (6thCir. 2006)
(“Wilthin this Guideline calculation is the determinalion of whether a . . . departurc is appropriate"); United States v.
Hawk Wing, 433 F.3d 622, 631 (8th Cir. 2006) ("the district court must decide if a traditional departure is
appropriate”, and aller that must consider a variance (inlernal quotation omitted)); United States v. Robertson, 568
F.3d 1203, 1210 (10th Cir. 2009) (district courls must conlinue o apply departures); Uniled States v. Jordi. 418 F.3d
1212, 1215 (11th Cir. 2005) (stating that "the application of the gnidelines is not complete until the departures, if
any, that are warranled are appropriately considered"). Buf see United States v. Johnson, 427 F.3d 423, 426 (7th Cir.
2006) (stating that departures are "obsolete").

2 See United States v. Wilson, 350 F. Supp. 2d 910 (D. Utah 2005).

183 Rita, 551 U.S. at 348.

™ 74 at 350.

1% See, e.g., United States v. Shelton, 400 F.3d 1325 (11™ Cir. 2003).
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1In addition, Congress through its actions has indicated its belief that the guidelines
generally achieve the statutory purposes of sentencing. Pursuant to 28 U.S.C. § 994(p), the
Commission is required to submit all guideline and guideline amendments for congressional
review before they become effective. To date, the initial set of guidelines and over 750
amendments, many of which were promulgated in response to congressional directives, have
withstood congressional scrutiny.

E. Review of Federal Incarceration and Sentence Length

As noted in Section ITI, the federal prison population continues to grow not just in size
but also in overall cost. The SRA specifically directed the Commission to look at imprisonment
rates in two ways as it implemented and refined federal sentencing guidelines across time. First,
28 U.S.C. § 994(j) directs the Commission to “insure that the guidelines reflect the general
appropriateness” of alternatives to incarceration for first-time, non-violent offenders, and
imposition of a term of imprisonment for an offender convicted of a crime of violence resulting
in serious bodily injury. The Commission implements the full spectrum of this directive with
each guideline promulgated. Section 994(q) directs the Commission, working with the Bureau
of Prisons, to provide analysis and recommendations “conceming maximum utilization of
resources to deal effectively with the federal prison population.” % Congress further noted,
“Some critics have expressed concern that sentences under the guidelines will be either too low
to protect the public or so high that they will result in prison overcrowding.”'®” The Commission
intends to continue its work with the Bureau of Prisons and other key stakeholders on issues of
federal incarceration as Congress directed in the SRA. For example, the Commission will
continue to work with Congress on prison impact statements for proposed legislation pursuant to
18 U.S.C. § 4047. “By developing complete information on [sentencing] practices, the
Sentencing Commission will be able, if necessary, to change those practices with a full
awareness of their potential impact on the criminal justice system.”**

Section 992(b)(2) of the SRA also directs the Commission to “develop means of
measuring the degree to which sentencing, penal, and correctional practices are effective in
meeting the purposes of sentencing set forth in section 3553(a)(2). . . .”'* The Commission
meets this directive through the collection, analysis, and reporting of sentencing information to
criminal justice stakeholders. The Commission also uses this information in the formulation of
the federal sentencing guidelines and policy statements, including when and to what degree
alternatives to incarceration are appropriate as well as when offenses require terms of
imprisonment. The Commission will be addressing the impact of statutory mandatory minimum
penalties on the federal prison system in its upcoming report.

The Commission notes that this Subcommittee and the full House Judiciary Committee
regularly seek prison impact assessments from the Commission and the Congressional Budget
Office. The Commission encourages Congress and the Attorney General to employ these
assessments as part of legislative consideration. The Commission also encourages Congress to

%28 U.S.C. § 994(q).

7.5 REP. No. 98-225, at 3244 (1984).
58 1,

1928 U.S.C. § 994(b)(2).
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utilize section 4047(c) that requires the Attomey General to prepare and transmit to Congress by
March 1 of each year “a prison impact assessment reflecting the cumulative effect of all relevant
changes in the law taking effect during the preceding calendar year.” Doing so would help the
Bureau of Prisons, the Department of Justice, Congress, and others budget, manage, and plan for
the federal prison population in an effective manner.

Part II: Statutory Mission of the Commission

The Commission welcomes congressional oversight of its activities and greatly
appreciates congressional interest in its work.

The Commission is a bipartisan, independent agency located within the judicial branch of
government. Section 992, title 28 of the United States Code, sets forth the terms of office and
compensation for members of the Commission. The Commission comprises seven voting
members, including a Chair and up to three Vice Chairs, who serve six-year terms.'”" At least
three of the voting members must be federal judges.””® The Chair and Vice Chairs of the
Commission are appointed by the President and confirmed by the Senate to hold those
positions.”*? The Chair and Vice Chairs hold full-time positions and are compensated during
their terms of office at the annual rate at which judges of the United States courts of appeals are
compensated.’ The other voting members of the Commission hold part-time positions and are
paid at the daily rate at which judges of the United States courts of appeals are compensated.’**
In accordance with 28 U.S.C. § 992(c), “[a] Federal judge may serve as a member of the
Commission without resigning the judge’s appointment as a Federal judge.”

The Commission remains a critical and vital component of federal sentencing after
Booker. As noted above, the Commission has four overarching statutory duties with several
subcomponents. These duties include, but are not limited to: (1) promulgating sentencing
guidelines to be determined, calculated, and considered in all federal criminal cases; (2)
collecting, analyzing, and reporting sentencing data systematically to detect new criminal trends,
to determine if federal crime policies are achieving their goals, and to serve as a clearinghouse
for federal sentencing statistics; (3) conducting research on sentencing issues and serving as an
information center for the collection, preparation, and dissemination of information on federal
sentencing practices, and (4) providing specialized training to judges, probation officers, staff
attorneys, law clerks, prosecutors, defense attorneys, and other members of the federal criminal
justice community on federal sentencing issues, including application of the guidelines.'” The
Commission provides enormous returns including near real time data, rapid response to Congress
and others both in terms of research and implementation of sentencing policy, and prison impact
analyses.

28 US.C. §28 U.S.C.§§ 991(a), 992(a). A voting member of the Commission may not serve more than two full
terms. 28 U.S.C. § 992m)(1)(A).
28 US.C. §991(a).
2 1d.
%28 1U.8.C. § 992(c).
194
Id.
1% See generally, 28 U.S.C. §§ 991-998.
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The work of the Commission has been significant since the Booker decision. For
example, the federal docket has grown by more than 11,000 cases in the last five fiscal years.
Each Supreme Court case has required the Commission to increase its efforts to provide
meaningful guidance to the courts and the entire criminal justice system, and to ensure that the
guidelines continue to reflect the purposes of sentencing. Moreover, since Booker, the
Commission has promulgated 79 guideline amendments. Of those 79 amendments, 40 were in
response to directives from Congress and other changes in the law. Those changes also have
meant more analysis, more training, and more work for the Commission. A more detailed
examination of the work of the Commission is set forth below.

Section I: Sentencing Policy Development

The Commission continues to evaluate and refine federal sentencing policy as set forth in
the sentencing guidelines. Pursuant to statute, the Commission engages in a sophisticated
analysis and review process during its promulgation of guidelines and policy statements. This
process begins with the publishing of proposed priorities in the late spring or summer. A final
list of priorities is published in the fall, subject to additions or changes that may result from new
legislation or case law. Throughout the fall and winter, the Commission conducts empirical
research, meets with stakeholders, holds hearings, conducts case law and literature reviews, and
begins development of language for guideline amendments."® In the spring it holds additional
hearings on the proposed amendments and finalizes the amendment package for congressional
submission. By May 1, of each year, the Commission must submit its proposed amendments to
Congress. Congress has 180 days to review the amendment package and if no action is taken to
disapprove or otherwise modify it, the package becomes effective on November 1 of each year.

The Commission recently completed amendments (now pending before Congress) that
implemented a number of congressional directives including the Fair Sentencing Act of 2010,
Pub. L. 111-220; the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
111-203, the Patient Protection and Affordable Care Act, Pub. L. 111-148, and the
Comprehensive Tran Sanctions, Accountability, and Divestment Act of 2010, Pub. L. 111-195;
and the Secure and Responsible Drug Disposal Act of 2010, Pub. L. 111-273. In addition, the
Commission increased the penalties for straw purchasers of firearms. The Commission also
addressed supervised release terms for deportable aliens and issues associated with illegal entry
oftenses.

197

Section IT: Collecting, Analyzing and Reporting Sentencing Data

In fulfillment of its statutory duties related to collecting, analyzing and reporting federal
sentencing statistics and trends, the Commission collects data about criminal cases sentenced

% See generally, 28 U.S.C. §§ 994, 995. When promulgating guidelines and policy statements the Commission also
must adhere to the congressional directives that the guidelines and policy statements are consistent with all federal
statutes (28 U.S.C. § 994(a)) and that the maxinmuu of the sentencing range may not exceed the minimum of the
range by more than 25% or six months. 28 U.S.C. § 994(b)(2).

%7 In the coming wecks, the Commission will be releasing a report regarding the penaltics associated with offenses
identified in this Act.
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during the year.'” During the past year, the Commission received over 386,000 documents from
more than 83,000 original sentencings." To put this caseload into perspective, in fiscal year
1990, the Commission received documentation for 33,000 cases sentenced under the guidelines.
The importance of the Commission’s data collection, analysis, and reporting requirements is
highlighted in Part 1 of this testimony. Without the Commission, the criminal justice system
would not have an objective, expert body to which it could turn for information about sentencing
trends and practices. If nothing else, the data collected by the Commission since Booker
indicates the growing complexity of the federal caseload and growing lack of uniformity
throughout the system.

The Commission collects and analyzes many pieces of information of interest and
importance to the federal criminal justice community from the documents it receives from the
courts. The Commission publishes these analyses in a variety of ways, including reporting them
in its comprehensive Annual Report and Sourcebook of Federal Sentencing Statistics. Tt also
disseminates key aspects of this data on a quarterly basis and provides trend analyses of the
changes in federal sentencing practices over time. The Commission disseminates its information
in a variety of ways, including through its modernized website.

At the request of Congress, the Commission also provides specific analyses using real-
time data of sentencing trends related to proposed and pending legislation. These assessments
often are complex and time-sensitive, and require highly specialized Commission resources. In
addition, the Commission responds to a number of more general data requests from Congress
and entities such as the Congressional Research Service, the Congressional Budget Office, and
the Government Accountability Office, on issues such as healthcare fraud, drugs, immigration,
gangs, child sex offenses, and offenses affecting Native Americans. These requests are expected
to continue in respanse to congressional work on crime legislation in the 112" Congress ™

The Commission also responds to request for data analyses from federal judges. For
example, the Commission provides to each chief district judge and each chief circuit judge a
yearly analysis of the cases sentenced in the district or circuit with a comparison of the caseload
and sentencing practices in that district or circuit to the nation as a whole. The Commission’s
ability to provide these analyses on demand and with real-time data provides a unique resource
to judges. Collectively, the Commission responded to over 100 requests for specific analyses in
fiscal year 2011,

The Commission’s data collection, analysis and reporting requirements are impacted by
the increasingly high volume of cases sentenced in the federal system annually; however, the
Commission’s modernization and refinement efforts have kept pace with demands placed on it.
Over the past few years, the Commission has greatly automated and updated its business

1% See 28 U.S.C. § 994(w)(1), which requires (he chiel judge of each district courl. within 30 days of entry of
judgment to provide the Commission with: (1) the charging document; (2) the written plea agreement (if any); (3)
the Presentence Report; (4) the judgment and commitment order; and (5) the statement of reasons form.

' Since March 2008, the Commission also has collected teal-time data from the courts on over 24,000 motions
filed for retroactive application of its 2007 crack cocaine amendment. The Commission continues to collect and
regularly report real-time data on the retroactive application of its 2007 crack cocaine amendment.

**In fiscal ycar 2011, the Commission responded to 102 requests for information from the courts, Congress, and the
Executive branch. In fiscal year 2010, the Commission responded to 103 requests.
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processes for the receipt, collection and analysis of sentencing documentation from the courts.
The resulting efficiencies have resulted in significant cost-savings for not only the Commission
but for the courts as well. The Commission also re-launched its website in December 2010 that
now provides improved and enhanced access to the Commission’s work. Moreover, the
Commission is in the process of automating data contained in its annual sourcebooks.
Specifically, the Commission is developing an interactive website using information based on
the tables from our Annual Sourcebook (for example, Table 13, Average Sentence Length in
Each Primary Offense Category). These data could be further refined by the user to provide
average sentence length but also by circuit, district, race, gender, citizenship, and age.

Section I1II: Conducting Research

Research is a critical part of the Commission’s overall mission. The Commission’s
research staff regularly provides short- and long-term guideline and sentencing related research
and analyses for the Commission and the criminal justice community. The Commission
routinely uses this research when considering proposed changes to the guidelines, and
Commission research is routinely provided to other policymakers and members of the criminal
justice community as part of their decision-making processes.

In fiscal years 2010 and 2011, for example, the Commission published research reports
on the use of supervised release in the federal criminal justice system, the calculation of certain
criminal history points under the sentencing guidelines, demographic difterences in federal
sentencing practices and trends since the Booker decision, overviews of federal criminal cases in
fiscal years 2008 and 2009, and additional information on data collection by the Commission.
The Commission also conducted a comprehensive survey of federal district court judges about
the state of federal sentencing. The Commission also completed a recidivism study of crack
cocaine offenders for whom courts have granted motions for retroactive application of the
Commission’s 2007 crack cocaine amendment, and a detailed analysis of the number of crack
cocaine offenders potentially impacted by the Commission’s decision to give retroactive effect to
its proposed permanent amendment implementing the Fair Sentencing Act of 2010.

As noted in the opening of this testimony, in the coming weeks, the Commission will be
releasing a comprehensive review of statutory mandatory minimum penalties and their role in
federal sentencing. The Commission also is drafting a significant report on child pornography
offenses, and it is working on a comprehensive evaluation of the effect of Booker and its progeny
on the federal sentencing system that will build upon the testimony presented today.

Section IV: Training & Qutreach

Congress created the Commission as a body that would “devise and conduct, in various
geographical locations, seminars and workshops providing continuing studies for persons
engaged in the sentencing field,”*" and “devise and conduct periodic training programs of
instruction in sentencing techniques for judicial and probation personnel and other persons
connected with the sentencing process.”**> Congress also tasked the Commission, among other

28U S.C. § 995(a)(17).
2228 US.C. § 995(a)(18)
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things, with issuing instructions to probation officers concerning the application of the
Commission’s guidelines and policy statements.™

The Commission fulfills this statutory duty to provide training and specialized technical
assistance on federal sentencing issues, including application of the sentencing guidelines, to
federal judges (including training of new judges), probation officers, staff attorneys, law clerks,
prosecutors, and defense attorneys by providing educational programs around the country
throughout the year. The Commission continues to expand its training and outreach efforts, in
large part as a result of Booker and subsequent Supreme Court cases. In fiscal year 2010, for
example, the Commission conducted training programs in all twelve circuits and most of the 94
judicial districts. In fiscal year 2010, the Commission trained approximately 6,000 individuals
on the guidelines and other sentencing issues 2**

Commissioners and Commission staft also participated in other numerous academic
programs, symposia, and circuit conferences as part of the ongoing discussion of federal
sentencing issues. In the coming months, the Commission plans to continue to provide training
to the district and circuit courts on a number of federal sentencing issues, including recently
promulgated guidelines and guideline amendments.

Conclusion

The Commission has monitored federal sentencing caretully since the Court issued its
Booker decision. The guidelines continue to be the anchor for all federal sentences. However,
disparities among district and appellate courts have grown. Based on these observations, the
Commission believes that adjustments to the current advisory guideline system are ripe for
consideration by Congress. The Commission offers these suggestions today to help ensure a
strong and effective guidelines system that is consistent with the goals and purposes of
sentencing set forth by Congress in the SRA. The Commission remains uniquely positioned to
provide Congress and the criminal justice community with advice and information that will help
further the goals of sentencing in an effective and thorough manner.

The Commission thanks you for holding this very important hearing and looks forward to
answering your questions and working with you in the months ahead.

W28 US.C. § 995(a)(10).
2 In fiscal vear 2011, the Commission trained approximately 7,000 people.
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Rate of Non-Government Below Range Sentences

Fiscal Year 2010

District

Rate of Non-

Government Below
Range Sentences

Southern District of New York 49.0
District of Delaware 443
District of Connecticut 431
District of Rhode Island 428
District of Minnesota 42.7
Eastern District of New York 42.0
'Western District of Wisconsin 40.5
[Northern District of Illinois 40.5
District of Vermont 38.4
District of Massachusetts 35.7
Eastern District of Wisconsin 357
Southern District of West Virginia 35.1
Northern District of Georgia 31.9
District of Hawaii 29.5
District of Alaska 29.5
Eastern District of Michigan 29 4
Western District of Pennsylvania 28.9
Middle District of Tennessee 28.2
Eastern District of Pennsylvania 27.5
Eastern District of Missouri 273
Middle District of Pennsylvania 27.1
Southern District of Towa 26.3
‘Western District of Tennessee 26.0
District of Nebraska 25.0
Southern District of Florida 249
Middle District of Florida 247
Central District of California 24 4
Eastern District of Washington 23.6
Southern District of Ohio 23.4
[Northern District of West Virginia 233
[Northern District of Ohio 23.2
Western District of Virginia 22.9
Western District of Michigan 22.6
Central District of Illinois 22.4
District of Utah 221
Southern District of Indiana 21.9
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District

Rate of Non-

Government Below
Range Sentences

District of South Dakota 21.8
District of Columbia 21.6
District of Colorado 21.2
'Western District of Missouri 20.9
District of New Jersey 20.9
District of Nevada 20.6
Eastern District of Arkansas 19.9
Middle District of Louisiana 19.8
District of Oregon 19.5
[Northern District of California 19.4
District of Idaho 193
Southern District of Alabama 19.2
District of New Hampshire 19.0
District of South Carolina 18.8
District of Wyoming 18.7
'Western District of Oklahoma 18.6
Eastern District of Virginia 18.3
[Northern District of Oklahoma 18.1
District of Maryland 18.0
Southern District of Tllinois 17.9
District of the Northern Mariana Islands 17.9
[Northern District of Indiana 17.8
[Eastern District of Louisiana 17.7
Western District of Washington 17.6
[Northern District of New York 17.2)
District of Maine 17.2
Eastern District of Tennessee 16.3
District of the Virgin Islands 15.1
Southern District of Texas 14.9
'Western District of New York 148
Western District of Kentucky 14.7
'Western District of Arkansas 14.3
[Northern District of Alabama 13.9
[Northern District of Florida 13.8
Southern District of Mississippi 13.6
[Northern District of Texas 13.4
District of North Dakota 13.0}
Middle District of North Carolina 12.9

[Northern District of Towa

12.8
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District

Rate of Non-

Government Below
Range Sentences

‘Western District of North Carolina 12.5
'Western District of Louisiana 12.5
District of Montana 12.5
Eastern District of Oklahoma 12.4
Middle District of Alabama 12.3
Eastern District of Kentucky 12.3
Eastern District of California 12.2
District of Puerto Rico 12.1
‘Western District of Texas 11.1
District of Kansas 10.9
District of Guam 9.1
Southern District of California 87
Eastern District of North Carolina 8.7
Southern District of Georgia 8.5
[Northern District of Mississippi 8.3
[Eastern District of Texas 3.0
District of Arizona 7.1
District of New Mexico 6.7
Middle District of Georgia 4.7

SOURCE: U.S. Sentencing Commission, 2010 Datafile, USSCFY10.
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Mr. SENSENBRENNER. Thank you, Judge.
Mr. Miner?

TESTIMONY OF MATTHEW S. MINER, PARTNER,
WHITE & CASE, LLP

Mr. MINER. Chairman Sensenbrenner, Ranking Member Scott
and Members of the Subcommittee, thank you for holding this im-
portant hearing and inviting me to testify.
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By all objective measures, the Federal sentencing system is drift-
ing from a guideline-based system to one determined increasingly
by the judge a defendant draws. A review of the district-by-district
data from the U.S. Sentencing Commission reveals just how far we
have strayed from the goal of relative consistency among similar
sentences for similar crimes.

To cite just one example from the most recent quarterly data
from the Commission, a defendant is more than twice as likely to
receive a below guideline sentence based solely on the judge’s dis-
cretion if he is arrested in the Southern District of New York rath-
er than the Northern District of New York.

These two districts are clearly not on opposite sides of the coun-
try or even on opposite sides of a state. You are talking about coun-
ty lines here and you are talking about very different views among
the Federal judges in terms of how they should sentence defend-
ants. In terms of many crimes, you are talking about which side
of a road you are arrested on and where you are lucky enough or
unlucky enough to have been picked up. That is not what was in-
tended by Congress in the Sentencing Reform Act, I don’t suspect.

To sum up the current state of Federal sentencing, let me read
a short quote from a congressional report.

“Every day, Federal judges mete out an unjustifiably wide range
of sentences to offenders with similar histories, convicted of similar
crimes committed under similar circumstances. One offender may
receive a sentence of probation while another, convicted of the very
same crime and possessing a similar or comparable criminal his-
tory, may be sentenced to a lengthy term of imprisonment. Even
two such offenders who are sentenced to terms of imprisonment for
similar offenses may receive wildly different prison release dates.”
End quote.

Although this description applies very well to current Federal
sentencing practices under the advisory guideline system, it comes
from the 1984 Conference Report on the Sentencing Reform Act
and describes the dysfunctional system that existed at that time—
a system that Congress, in a very bipartisan effort, sought to and
did repair.

The fact that a 1984 description of the pre-guideline system could
arguably be applied to current sentencing practice speaks volumes
about just how far the Federal system has drifted from the goals
of the SRA.

It also speaks to how another strong legislative and policy effort
is needed to restore greater order and consistency to this genera-
tion of variable discretionary sentencing.

At the outset, let me state that I am in favor of the guidelines
and determinant and semi-determinant sentencing as appropriate.
I believe the Commission and Congress should work toward a sys-
tem where the guidelines are once again presumptively applicable
in all cases.

According to Supreme Court case law, one of the only ways that
such presumptive effect can be achieved is through a greater reli-
ance on when charging aggravating factors and having those fac-
tors put to a jury via a special verdict form or, in the case of a
guilty plea, having facts admitted by the defendant.
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Although some, naturally, question whether or how well such a
system would work, including whether juries could make such com-
plex determinations, I am not sure there is that much cause for
doubt.

Taking, for example, fraud cases in determining the amount of
loss, juries in civil cases do this across the country every single day
in determining damage amounts and in filling out special verdict
forms to calculate the loss.

In terms of aggravating factors, capital juries do this in questions
dealing with whether life or death is appropriate in an individual
case.

If we can trust juries to do this in such significant cases, we can
surely trust juries to find aggravators in cases where we are talk-
ing about a guideline range being increased or decreased by two or
three levels.

Although this is the reform I prefer, to be clear, such a reform
would require more components than I just described.

I think Congress should consider and the Commission should rec-
ommend a more modest reform in the near term. Just as the SRA
was not achieved within a decade of the first proposal of a guide-
line system, it could be a while before comprehensive reform could
be studied, assessed, enacted and implemented.

Accordingly, there are some things that can and should be done
now. In deciding Booker, the Supreme Court struck down two pro-
visions in the Sentencing Reform Act that still stand as nullities
in the statute books and the Federal judiciary must function with-
out a statutory appellate standard or congressional guidance on
how to apply the guidelines. This should be addressed immediately.

Given all that needs fixing, to use a football analogy, Congress
may want to look for a first down rather than a touchdown here.
If nothing else happen in this Congress other than the passing of
an appellate standard with the presumption of reasonableness for
within guideline sentences, as allowed by United States v. Rita,
greater uniformity would follow.

If Congress could agree to go farther, consistent with Gall v.
United States, and require a heightened showing for major depar-
tures from the guidelines with increased scrutiny on appeal, even
greater uniformity would likely follow.

At this point, 6 years after Booker struck down those provisions
of the Federal sentencing statutes, even these modest reforms
could go a long way.

I submit the full statement that I or I request that my full state-
ment be put in the record and I stand ready to answer the Commit-
tee’s questions. Thank you.

[The prepared statement of Mr. Miner follows:]
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Testimony of Matthew S. Miner, White & Case LLP
Before the Subcommittee on Crime, Terrorism, and Homeland Security
U.S. House of Representatives, Committee on the Judiciary
Hearing on “Uncertain Justice: The Status of Federal Sentencing and the U.S.
Sentencing Commission Six Years after U.S. v. Booker”
October 12,2011
Chairman Sensenbrenner, Ranking Member Scott, and Members of this

Subcommittee, thank you for holding this important hearing and inviting me to testify on
a matter [ care deeply about. Criminal sentencing is, in my view, at the very core of our
system of ordered liberty. The Framers who crafted our Constitution and Bill of Rights
ensured that deprivations of liberty required due process of law — and clearly
incarceration is among the greatest restraints on liberty. They also provided a guaranteed
mechanism to challenge the basis for governmental detention through the writ of habeas
corpus. These basic constitutional controls signal that deprivations of liberty were never
meant to be arbitrary. The U.S. Sentencing Guidelines (“the Guidelines”) and the
Sentencing Reform Act of 1984 (“SRA”™), as amended, provide — or at least provided
prior to United States v. Booker — a check against arbitrariness, favoritism, racial bias,
and other pernicious influences that could taint rulings within our federal sentencing

system.

On January 1, 2004, then-Chairman of the House Judiciary Committee, Mr.
Sensenbrenner, issued a statement on sentencing matters in response to a related
statement by Chief Justice Rehnquist. In his statement, Mr. Sensenbrenner expressed a
goal that I believe should be broadly — if not universally — supported by policymakers,
judges, prosecutors, and defense counsel alike: “A criminal committing a federal crime
should receive a similar punishment regardless of whether the crime was committed in

Richmond, Virginia or Richmond, California.”

Sadly, the federal sentencing system has failed to achieve that goal. A review of
the district-by-district data from the U.S. Sentencing Commission reveals just how far

we’ve strayed from that goal. To cite just one example from the most recent quarterly

! Statcment of F. James Scnscnbrenner, Jr., on Chicf Justice Rchnquist’s Ycar-End Report on the Federal
Judiciary, Jan. 1, 2004, available at http:/judiciary house.gov/egacy/newst 10104 htm
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data from the Commission: A defendant is more than twice as likely to receive a below
guideline sentence based solely on the judge’s discretion if he is arrested in the Southern
District of New York (41.9%) rather than the Northern District of New York (18.8%).
These two Districts are clearly not on opposite sides of the country or even across state
lines. All that separates these two Districts are county lines — and apparently the very

different sentencing views of the federal judges who preside there.

By all objective measures, the federal sentencing system is drifting from a
guideline-based system to one driven more by luck than by law. To sum up the current

state of federal sentencing, let me read a short quote from a congressional report:

[E]very day, Federal judges mete out an unjustifiably wide range of

sentences to offenders with similar histories, convicted of similar crimes,

committed under similar circumstances. One offender may receive a

sentence of probation, while another — convicted of the very same crime

and possessing a comparable criminal history — may be sentenced to a

lengthy term of imprisonment. Even two such offenders who are

sentenced to terms of imprisonment for similar offenses may receive

wildly different prison release dates[.]*
Although this description applies very well to current federal sentencing practices under
the advisory guidelines system, it comes from the 1984 Conference Report on the SRA
and describes the dysfunctional system that existed at that time — a system that Congress,

in a very bipartisan effort, sought to and did repair.

The fact that a 1984 description of the pre-guideline system can be applied to
current sentencing practice speaks volumes about just how much the federal system falls
short of the goals of the SRA. It also speaks to how another strong legislative and policy
effort is needed to restore greater order and consistency to this generation of variable

discretionary sentencing.

I recognize that there is a wide range of views on the structure and form that our
federal sentencing laws should take. I also realize that some who favor sentencing
reform disagree that our current system is broken, but rather view it as merely in need of

repair. | think disagreements about whether the system is broken or merely damaged are

*H. R. Rep. No. 98-1030 (1984), reprinted in 1984 U.S.C.C.AN. 3182, 3221.
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not helpful. Much like an unreliable car, an unreliable sentencing system needs to be

fixed — and that need for reform needs to be the focus.

After all, I do not believe the current system is capable of a serious defense.
Who could defend a system that has had its statutory foundation stripped away from it for
over the past half-decade? Who could defend a system without a statutory appellate
standard? Who could defend a system with varying approaches to the Guidelines — and
the gaps in the law created by United States v. Booker — depending on the federal circuit
in which the case is heard? Or with wildly varying departure and variance rates
depending on the individual district or judge involved? Under our federal system, a
defendant’s sentence should not be determined by the circuit, district, or corridor of the
courthouse in which the defendant is sentenced. Finally, who could defend a system in
which statistics prove that racial and educational disparities are on the rise as judges drift

from guideline-based sentences to a discretionary system?

I do not believe there is or should be a question about whether reform is needed.
It is needed. The question should, therefore be: What reforms should Congress consider

to repair and revise the SRA? That will be the focus of my testimony.

At the outset, let me state that I am in favor of the Guidelines and determinate and
semi-determinate sentencing. I believe the Commission and Congress should work
toward a system wherein the Guidelines are once again presumptively applicable in all
cases. In the aftermath of the line of case law following Apprendi v. New Jersey, wherein
the U.S. Supreme Court found that a maximum term of imprisonment cannot be
increased at sentencing through a judge’s fact-finding — a line of cases that for better or
worse culminated in Booker and its successors — the only way such presumptive effect
can be achieved is through a greater reliance upon charging aggravating factors and
having those factors put to a jury via a special verdict form or, in the case of a guilty plea,

having the facts admitted by the defendant.

Although some naturally question whether or how well such a system would worlk,
including whether juries could make such complex determinations, I am not sure there is

much cause for doubt. As for a jury’s capability to, for example, assess the size and
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degree of fraud in a criminal case, it is worth noting that juries make such findings every
day in civil fraud cases through both special verdict findings and general verdicts on
damages. As for the finding of aggravating factors, juries in capital cases already do so.
Accordingly, if we are willing to trust juries to find aggravators that can determine a life
or death question, we can surely trust them to find aggravators that would ultimately

increase a guideline range by two or three levels.

That is not to say that all aggravators and all offense characteristics would need to
be built into a presumptive system with requirements for charging and submitting the
factors to a jury. Some factors could very well remain advisory considerations subject to
the court’s discretion. Indeed, I think some factors, such as acceptance of responsibility,
would need to remain advisory because it makes little sense to have such questions put to
ajury. Similarly, there is no way a defendant could admit to a legal conclusion akin to

acceptance of responsibility.

There is another good reason not to give presumptive effect to every current
offense characteristic and aggravator in the Guidelines: simply put, there are a lot of
them. For certain crimes where a range of offense characteristics and aggravators could
apply, a special verdict form would resemble a lengthy flow chart. In addition to creating
jury confusion and highly complicated jury instructions, such a lengthy set of

interrogatories to the jury could result in partially hung juries and inconsistent verdicts.

To avoid this risk, the factors given presumptive effect and submitted to a jury
should be streamlined, and Congress and the Commission should give careful study to
how best to achieve a balance between streamlined presumptive factors and those to be
left to advisory guidelines and judicial discretion at sentencing. If such a system were
implemented, it would also make sense for the Commission to work with the Judicial

Conference to craft pattern special verdict forms for key guideline sections and chapters.

If such a reform were implemented and juries were given a greater role in
sentencing to protect the Sixth Amendment rights recognized by the Supreme Court in
Apprendi and Booker, Congress could once again restore a heightened appellate standard

akin to what was in effect when Booker was decided — that is de novo review of the
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sentencing judge’s findings. In fact, I think such an appellate standard would be required
because the key facts at sentencing would have been either been found by a jury or
admitted to by the defendant. The only questions left for the judge at sentencing would
be more-or-less legal ones along with the exercise of discretion allowed by the
Guidelines — for example, where within the prescribed range the sentence would fall or
whether probation or an alternative to incarceration, if allowed, would be more

appropriate.

Although this is the reform I prefer — and to be clear, such a reform would require
more components than I just described — 1 think Congress should consider, and the
Commission should recommend, a more modest reform in the near term. Just as the SRA
was not achieved within a decade of Judge Marvin Frankel’s proposal of a guideline
system, it could be a while before comprehensive and meaningful sentencing reform
could be studied, assessed, enacted, and implemented. Many thousands of defendants
could be sentenced, imprisoned, and released in that period of time under the current

flawed system.

Accordingly, there are some things that can and should be done now. When the
Supreme Court decided Booker and struck down two provisions in the SRA, the Court
made clear that the ball was in Congress’s court. Those two provisions still stand as
nullities on the statute books, and the federal judiciary must function without a statutory
appellate standard or congressional guidance on how to apply the Guidelines. This is

unacceptable and should be addressed immediately.

Given all that needs fixing, to use a football analogy, Congress may want to look
for a first down, rather than a touchdown, here. If nothing else happened this Congress
other than the passage of an appellate standard with a presumption of reasonableness for
within Guidelines sentences, as allowed by United States v. Rita, greater uniformity
would find its way into the federal system. If Congress could agree to go farther,
consistent with Gall v. United States, and require a heightened showing for major
departures from the Guidelines — with increased scrutiny on appeal — even greater

uniformity would likely follow. At this point, six years after Booker struck down
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portions of the federal sentencing statute, even modest reforms could go a long way
toward restoring order to the system. Such modest reforms could then hold the tide to
allow for more meaningtul study and debate between the branches and the two houses of
Congress. In fact, I would hope that, if only a modest reform could be accomplished,
Congress would mandate a Sentencing Commission study of the larger, longer-term

solutions that should be considered.

Indeed, I wonder why such a study has not been generated by the Commission to-
date. Just three weeks ago, | wrote an op-ed3 discussing how the Commission faces a
threat to its own existence and noted that calls, like that of Professor Otis, had been made
to defund the Commission. These calls are understandable. After all, it is difficult in
these fiscally challenging times to justify $17 million to fund a Commission that
promulgates optional guidelines that serve only as a rough measuring stick to guide a
judge’s discretion. Although the Commission performs other laudable tasks in terms of
data collection and analysis and training, its chief mission is to promulgate the Guidelines.
And the Commission’s data collection and training tasks could easily be transitioned to

other government agencies, such as the Administrative Office of the U.S. Courts.

It is no wonder then that, since Booker, the relevance and impact of the
Guidelines and the Commission have naturally decreased as judges have increasingly
sentenced defendants outside of the Guidelines. Accordingly, it is puzzling why the
Commission has not engaged more meaningfully to propose or even study potential
statutory responses to the Booker decision. If one looks at the priorities proposed for the
Commission since 2008, the Commission has listed the study of Booker reforms as a
priority each year. Yet nothing has been done, thus calling into question the priority
status given to those reforms. It is my hope that the Commission will put forward a
concrete proposal or set of proposals along with an analysis of the need and likely impact
of each component of proposed reform. After all, if the Commission does not act to

justify its role and existence, why should Congress engage to preserve the Commission?

* The op-ed entitled. “Tt’s Time fo Fix Our Sentencing Laws: Years after the Supreme Courl Put the Ball in
Congress’ Court, Commission Can Finally Spur Action,” appcared in the Scptcmber 26, 2011 issuc of the
National Law Journal. A copy is attached to this written testimony.
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With that said, I do not agree with those who favor elimination of the
Commission and its role. Ithink its role, as originally conceived, remains valuable.
Individual district court judges, who have full civil and criminal dockets, including
appeals from bankruptcy courts, are far too busy to study sentencing law, policy, and data
to the degree necessary to meaningfully evaluate many of the sentencing factors set forth
in 18 U.S.C. § 3553. After all, how is an individual judge to work to “avoid unwarranted
sentencing disparities among defendants with similar records” in the absence of a
Commission that studies sentencing data and prescribes guidelines? In sum, the
Guidelines matter, and they are needed to help inform judicial decision-making. They
are also helpful to private sector decision-making, as demonstrated by the many
corporations and compliance officers who spend millions of dollars to model their

programs on the policy statement set forth in chapter 8 of the Guidelines.

But that is not to say that the Commission and the implementation of new
guidelines could not be revised or improved. Senator Tom Coburn has proposed
significant budget-based reforms to the Commission, including the reduction of the
Commission from seven to three members. Given that the Securities and Exchange
Commission, with a much broader portfolio and an adjudicatory role, functions with five
members, it makes sense to consider reducing the Commission’s size to achieve greater

efficiency.

It also makes sense to create a mechanism for published written dissents to
Commission rulemakings to inform congressional decision-making on whether to
approve or disapprove new amendments. Whereas commissions subject to the
Administrative Procedure Act frequently publish written dissents that inform public and
congressional debate, the U.S. Sentencing Commission does not do so. Insofar as
Congress is called upon to evaluate all Commission amendments before they become
final, it makes sense to provide Congress with the opposing arguments to controversial

amendments.

Finally, it is worth considering a ratification procedure akin to that proposed in

the REINS Act for Commission amendments that significantly impact sentencing levels
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or factors. Under such an approach, any amendment that would have a major impact on
the sentencing level prescribed for an offense (e.g., by more than 15%) would require
affirmative congressional approval, unless the Guidelines amendment was itself

prompted by a congressional directive.
Conclusion

Something clearly needs to be done to repair the gaps left by the Supreme Court’s
remedial holding in Booker and to provide greater clarity and consistency to our federal
sentencing system. The recent appellate decision and related news stories surrounding
convicted terrorist Jose Padilla’s sentencing illustrate the flaws and uncertainty in our
federal sentencing system. The trial court sentenced Jose Padilla to 17 years in prison —
little more than half of the minimum term prescribed by the Guidelines. That sentence
would have stood had two of the three judges on appeal not found it to be substantively
unreasonable and reversed the lower court’s ruling. The third judge sharply dissented,
arguing that the majority was intruding on the lower court’s broad sentencing discretion
post-Booker. Although some fault the district court for imposing an overly lenient
sentence and others fault the appellate court for second-guessing the district judge’s
discretion, what happened in Padilla is merely a symptom of the current sentencing
system that is only loosely moored to the federal sentencing Guidelines and divorced
from any well-defined standard of appellate review. Given that this is how the federal
government determines how and whether to incarcerate its citizens, it should be clear that
we can and must create a better system. At a minimum, we need to repair the system that

was rendered incomplete by the Booker decision.

Again, I thank the Chairman and Members of the Subcommittee and I look

forward to answering any questions that Subcommittee may have.
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Mr. SENSENBRENNER. Without objection.
Mr. Otis?

TESTIMONY OF WILLIAM G. OTIS, ADJUNCT PROFESSOR,
GEORGETOWN LAW

Mr. Oris. Thank you, Chairman Sensenbrenner and Ranking
Member

Mr. SENSENBRENNER. Could you turn the mike on?

Mr. Otis. Thank you, Chairman Sensenbrenner, Ranking Mem-
ber Scott and Members of the Subcommittee.
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Let’s say you were in court suing the fellow who rammed your
car. He wants to introduce hearsay statements. You object, citing
the rule against them.

But Judge Jones, who is hearing the case, says, “The Supreme
Court has made the hearsay rule merely advisory and admonished
that I, as a trial judge, can’t even presume it is reasonable. I get
to do what I think best. Objection overruled.”

You respond, “But Judge Smith down the hall doesn’t allow hear-
say statements,” to which the Court replies, “That is true, and he
can do that. But you are not before Judge Smith. You are before
me and I think differently.”

The motto inscribed above the Supreme Court is “Equal Justice
Under Law.” Is that what anyone would think you had just re-
ceived?

Not exactly. But that is the system we have today in Federal
sentencing.

We pride ourselves on being a nation of law, not of men. The
whole purpose of law is to—is to provide consistent and predictable
rules to protect litigants from the idiosyncrasies of judges who, like
all human beings, are subject to the temptations of ideology, tem-
perament and taste.

But sentencing is now the opposite of law. It is a lottery. It
wasn’t always this way. In 1984, Congress adopted the Sentencing
Reform Act. The principal aim of the act and the single purpose of
the Sentencing Commission it created was to rein in irrational dis-
parity and sentencing by establishing mandatory guidelines.

It did and they succeeded. In the early years, judges followed
them more than 75 percent of the time. But when the Supreme
Court decided Booker it declared that the guidelines were to be
viewed as, quote, “advisory only.”

The result has been predictable. Within guideline sentences are
now given a bit more than half the time. In 3 years at the present
rate of decay, the majority of sentences will be outside the guide-
lines’ range and—and this is something the public should know—
guideline departures are anything but evenhanded. Downward de-
partures—those favoring the criminal-—outnumber upward depar-
tures by more than 20 to 1.

Many such departures are sought by the government—true. But
even discounting for that, departures remain almost exclusively the
defendant’s playground. It doesn’t need to be like this.

The Supreme Court all but said in Booker that Congress could
redesign the sentencing system to restore its mandatory character
and Justice Souter recommended exactly that in his concurring
opinion in Gall.

Congress could act this afternoon to restore mandatory guide-
lines and the rule of law in sentencing.

But it won’t because the Sentencing Commission has given it no
guidance. Instead, for more than 6 years, while sentencing has in-
creasingly slouched back toward luck of the draw disparity, the
Commission has ignored the principal purpose for which Congress
created it.

But it has not been idle. It has, with all respect, compounded the
problem by encouraging sentencing courts to consider dubious of-
fender characteristics, like voluntary drug use, that, precisely to
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avoid disparity, every previous commission had discouraged or for-
bidden. It has also used its time to urge Congress to lower crack
cocaine sentences to equal those given for a less dangerous drug,
powder cocaine—a proposal so radical that the most liberal Con-
gress in decades overwhelmingly rejected it.

No one has argued or plausibly could argue that the Commission
would have been created to begin with if it were going so stead-
fastly to ignore its central purpose—establishing mandatory guide-
lines—and so breezily to accept a system as random and watered
down as it is now.

As the Supreme Court reminded us in Nelson, it has come to the
point that trial judges no longer can presume a sentence suggested
under the Commission’s guidelines is even reasonable, much less
correct.

It is incomprehensible that the taxpayer should continue to pro-
vide millions for the promulgation of mere sentencing sugges-
tions—suggestions the high court itself views with skepticism. The
Commission should either return to its main job—creating manda-
tory guidelines—or give the taxpayers a refund.

[The prepared statement of Mr. Otis follows:]
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The Guidelines, as presently administered by the Sentencing Commission, are a lost
cause. When they became “advisory only” after Booker, the Commission was left without the
central purpose for which Congress established it. Yet each year it spends more money making
what amount to suggestions that district courts are more-or-less free to ignore, and now follow
only little more than half the time. It’s time for the Commission to go, and for Congress to re-
write the Sentencing Reform Act.

L How the Guidelines Became Suggestions

The Sentencing Guidelines appeared on the scene a generation ago, in the mid-1980’s. The
name was misbegotten from the outset; they were not so much guidelines as rules. District courts
were required to follow them unless, in a given case, a relevant sentencing factor existed “of a
kind, or to a degree” that the Sentencing Commission had not adequately considered.' “Relevant
factor” was also carefully defined; facts about the offender such as age, family ties and
responsibilities, and physical and emotional condition were generally excluded, on the theory
that in order to avoid unwarranted differences in treatment, sentencing should be pegged
primarily to offense behavior rather than offender characteristics.” The central purpose of the
Guidelines was to reduce irrational disparity in sentencing—a feature that Congress correctly
found to be rampant.’ The Sentencing Reform Act of 1984 (SRA), which in effect created the
Guidelines, also provided for robust appellate enforcement.

In the early years, judges followed the Guidelines in the great majority of cases. On average
during those years, roughly three quarters of sentences fell within the guideline range. Despite a
slow slide, compliance was still above seventy percent as late as 1995. Still, it continued its
decline until the Feeney Amendment” (signed into law April 30, 2003) took root; after that point,
compliance, which had slipped to slightly less than two thirds, returned to more than seventy
percent. That is where it stood at the end of 2004.

Along came Booker.® That case transformed the Guidelines into “advisory only” measures.®
Sentencing courts were still to consult them, at least in theory, but were not bound by them. It
would be an oversimplification, though not by much, to sum it up by saying that rules were out
and discretion was back in. Not too surprisingly, Guideline compliance fell sharply. In the year
before Booker, it stood at seventy-two percent. In the six and three-quarters years since, it has
fallen to fifty-three percent, the lowest compliance rate ever.

The Sentencing Guidelines have become the Sentencing Suggestions. The evidence is,
moreover, that they are not particularly welcome suggestions. The post-Booker pace for
disregarding them has abated slightly in the last year, but, if viewed overall during the time since
Booker was handed down, would mean that, in three years, the majority of sentences will be
outside the advisory guideline range.

This outcome is the opposite of what Congress intended, as Justice Stevens explained in his
blistering dissent to the remedial portion of Booker: “Congress has already considered and
overwhelmingly rejected the [advisory] system [the Court] enacts today. In doing so, Congress
revealed both an unmistakable preference for the certainty of a binding regime and a deep
suspicion of judges’ ability to reduce disparities in federal sentencing,”” The Booker regimen is,

2
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to boot, liable to a certain shell-game quality. As Justice Alito noted in his dissent in Gall v.
United States:

It is possible to read [Booker] to mean that district judges, after giving the
Guidelines a polite nod, may then proceed essentially as if the Sentencing Reform
Act had never been enacted. This is how two of the dissents interpreted the
Court’s opinion. Justice Stevens wrote that sentencing judges had “regain[ed] the
unconstrained discretion Congress eliminated in 1984” when it enacted the
Sentencing Reform Act. Justice Scalia stated that “logic compels the conclusion
that the sentencing judge . . . has full discretion, as full as what he possessed
before the Act was passed, to sentence anywhere within the statutory range.”®

Justice Alito appears to have been prescient. The Court recently has been at pains to
emphasize that advisory means just that. As Professor Douglas Berman of Ohio State noted in
his explanation of two post-Booker cases from the high Court, Spears and Nelson:

For the second week in a row, the Supreme Court has issued a . . . per curiam
opinion to make sure, yet again, that lower courts really, truly understand that the
Booker remedy means that the guidelines . . . are advisory. Today’s opinion, in
Nelson v. US, (S. Ct. Jan. 26, 2009) includes this key language (cites edited):

Qur cases do not allow a sentencing court to presume that a sentence within
the applicable Guidelines range is reasonable. In Rita we said as much, in
fairly explicit terms: “We repeat that the presumption before us is an
appellate court presumption. . . . [T]he sentencing court does not enjoy the
benefit of a legal presumption that the Guidelines sentence should apply.”
551 U.S, at 351. And in Gall we reiterated that district judges, in
considering how the various statutory sentencing factors apply to an
individual defendant, “may not presume that the Guidelines range is
reasonable.” fd.

In this case, the Court of Appeals quoted the above language from Rita but
affirmed the sentence anyway after finding that the District Judge did not
treat the Guidelines as mandatory. That is true, but beside the point. The
Guidelines are not only not mandatory on sentencing courts; they are also
not to be presumed reasonable. We think it plain from the comments of the
sentencing judge that he did apply a presumption of reasonableness to
Nelsogn’s Guidelines range. Under our recent precedents, that constitutes
€rTor.
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1 The Current Federal Sentencing System ls a Failure

The present state of federal sentencing is untenable, and not merely because it’s a spliced-
together, half-here-and-half-there compromise faithful neither to Congress’s original goal of
applying mandatory guidelines—in other words, law—to sentencing, nor to the competing
goal—and ostensibly the new regime—of allowing largely unchecked discretion. Tt is also
untenable for at least three other reasons.

First, it’s just short of being a fraud. As T noted some time ago,' the current regimen is less
honest than the pre-SRA regime of standardless sentencing. Currently in place is standardless
sentencing pretending to have standards. The shrewdly opaque message to the public is that

we still have sentencing guidelines, only that they are more “flexible” than before.
Sentencing Commissioners continue to draw hefty salaries to write nominal
guidelines (that can be ignored virtually at will). Probation officers continue to
calculate ranges (that may count for something or may not). District judges go
through the window dressing rehearsed for them in Gall and Kimbrough (assured
by those decisions that if the litany is elaborate enough, it need not be given any
weight). A person employing impolite language might call this a charade."'

Second, as Professor Jonathan Masur of the University of Chicago Law School has noted,
“the Supreme Court’s innovations in Booker and its progeny do not even alleviate the problem
they were designed to address, namely the sentencing of offenders based on facts never proven to
a jury beyond a reasonable doubt.”'? To the contrary, judges, whether they are following the
Guidelines or ignoring them, sentence based on the same standard of proof they have always
employed; Apprendi and Blakely—the doctrinal underpinnings of Booker—might just as well
have never been decided.

Third, disparity has returned to an extent troubling even to those—generally on the defense
side—who were willing to sacrifice determinate sentencing as what they viewed as the price
necessary for a restoration of robust discretion (a discretion they correctly understood would be
exercised almost exclusively to the defendant’s benefit). Indeed, even the New York Zimes has
noticed that, in some important areas, the U.S. criminal justice system has returned to the bad old
days of luck-of the-draw sentencing. The 7imes, while continuing to oppose mandatory
guidelines, noted in a July 28, 2010, editorial:

Sentencing for white-collar crimes—and for child pornography offenses—*“has
largely lost its moorings,” according to the Justice Department, which makes a
strong case that the matter should be re-examined by the United States Sentencing
Commission. . . . As a general principle, sentences for the same federal crimes
should be consistent. As the Justice Department notes in its report, a sense of
arbitrariness—sentences that depend on the luck of getting a certain judge—will
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“breed disrespect for the federal courts,” damaging their reputation and the
deterrent effect of punishment.**

Professor Masur has also taken note, explaining that the United States now has:

a system that is likely to underperform the prior regime in several important
respects. There will certainly be cases in which judges will be better able to tailor
sentences to fit offenders and their crimes under the advisory Guidelines. This
ability to consider penalties on a case-by-case basis is, of course, the principal
advantage of charging judges with the task of sentencing. Yet the cost [exacted] is
that racial and ideological disparities are likely to reappear, possibly in even more
pernicious form. . . . In many cases the judges who diverge from the advisory
Guidelines’ ranges will do so for the wrong reasons. The most ideologically
extreme judges will be the most likely to sentence outside of the advised range."*

M.  What Can Be Done

Ideology and idiosyncrasy cannot possibly be acceptable bases for sentencing. That it is
impossible to eliminate them altogether is hardly a reason to keep an incoherent system that
encourages them. It’s time to start over with a new push for determinate sentencing. Here are
some things that can be done.

First, all the actors in the system should understand that determinate sentencing does not
necessarily mean harsh sentencing. A rule-of-law process for sentencing does not ipso facto
imply anything about the confent or length of the sentences imposed. The guidelines system that
preexisted Booker did in fact produce what many regarded as stiff sentences, but that was not a
function of the process. It was largely a function of substantive criminal and sentencing statutes,
and thus a matter for Congress. In principle, there is no barrier to a determinate system that
produces lenient outcomes. (Whether such outcomes are desirable is, of course, a matter that
spurs considerable debate).

Second, the public should be told the truth about what, under the present system, the
seductive phrase judicial discretion actually means—namely, a one-way street to lower
sentences. The most revealing measure of the exercise of so-called discretion is the incidence
and direction of departures. As noted previously, a large minority of all sentencing is already
outside the range, and the day is soon coming when it will be a majority. But by far the most
notable fact about guideline departures—although understandably the one given the least
publicity—is their direction. Virtually all of them favor the criminal. In a recent report, the
Commission states that two percent of sentences were above the range, whereas 41.2 percent
were below. The criminal is winning the departure game twenty to one.”

No normal person would recognize that state of affairs as simply the exercise of supposedly
neutral “judicial discretion” -- aterm that a priori implies evenly balanced judgment, with some
departures in one direction and, presumably, a vaguely similar number in the other. Instead, it
would be recognized for what it is -- a partisan result. When one side — the criminal — is

5
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consistently wiping out the other, one might suspect that the umpire is playing favorites. It’s true
that the government is responsible for a significant share of these departures (in exchange for the
defendant’s assistance in other prosecutions), but even taking that into account, departures are,
for any practical purpose, exclusively the defendant’s playground. If the criminal justice system
is to have one-sided “discretion” like that, at least the public should be told what’s actually going
on.

Third, if the Sentencing Commission is to remain in operation, it should forthwith require of
itself a crime-and-cost impact statement setting forth a line-by-line estimate of the real-world
consequences any new guideline or policy statement is likely to produce.

It’s too obvious for argument that a government agency, before taking action, ought to
understand, as well as disclose to the citizens, what effects its proposals are likely to have on
them. For years the law has required environmental impact statements for proposed construction
projects, and there is no reason the same principle should not be applied to proposed changes in
sentencing. The human environment counts, t0o.

In particular, the Commission will have to refine and expand its present incarceration
estimates. If the Commission proposes a change likely to result in higher sentences, it should
study how many more years of imprisonment, in the aggregate, this change would produce and
tell the public what it’s going to cost. But for exactly the same reasons, if the Commission
proposes a change likely to result in /ower sentences (e.g., its recent crack/powder equalization
proposal), it should produce a candid estimate of the impact of the resulting additional crime.
The recidivism rate is not zero, as the Commission full well knows. It should state how many
fewer years of imprisonment a downward adjustment would produce, how much additional
crime the reduction would be likely to bring about, and what economic and human costs are
likely to result from the crime increase.

Judges, the Justice Department, and the defense bar may have come to believe that the
system exists to advance their varying agendas; certainly they are the font of the sorts of
proposals that tend to get the Commission’s attention. But the Commission needs to attend first
to the public. The first step in doing so is for it to make a thoughtful and determined effort to
assess in real-world specifics how the public will be affected by what it proposes to do, then
publish that assessment far and wide.

Fourth, Congress should repeal the SRA and enact a new version. The heart of the statute
has already been discarded for most day-to-day purposes. That happened when Booker ended
mandatory guidelines and stripped the courts of appeals of the power of de novo sentencing
review, severely degrading their ability to correct even gross outlier sentences. The appendages
of the SRA still twitching in the land of the undead should be put out of their misery. Justice
Souter summed it up in his concurrence in Gall:

After Booker’s remedial holding, | continue to think that the best resolution of
the tension between substantial consistency throughout the system and the right
of jury trial would be a new Act of Congress: reestablishing a statutory system
of mandatory sentencing guidelines (though not identical to the original in all
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points of detail), but providing for jury findings of all facts necessary to set the
upper range of sentencing discretion.'®

Fifth, pending repeal and replacement of the SRA, Congress should abolish the Sentencing
Commission. By far the most important purpose for which it was created no longer exists—to
write binding rules for district courts to use in sentencing. It does have some secondary
functions—for example, to study possible statutory improvements, as well as gather and publish
statistics about sentencing practices—but when its core function has been demoted to making
increasingly ignored non-rules, it’s time to turn the page.

The Commission has done an admirable job in its less important missions (indeed, it’s
among the most professional agencies I had the pleasure of working with in about twenty years
of government service), but otherwise it has failed. The afternoon Booker was handed down, it
should have been working to resuscitate determinate sentencing. Specifically, it should have
been drafting a proposal to Congress for a remodeled SRA, restoring mandatory guidelines and
providing that the government prove such objective sentencing facts as Booker required beyond
a reasonable doubt and (if the defendant so wished) to a jury. But it has done no such thing, For
six and three-quarters long years and counting, it has acquiesced, to all appearances happily, in a
system that cuts the heart out of its raison d’etre. The Commission’s lassitude is all the more
surprising in view of the Booker Court’s explicit invitation for action: “Ours, of course, is not the
last word: The ball now lies in Congress’ court. The National Legislature is equipped to devise
and install, long-term, the sentencing system, compatible with the Constitution, that Congress
judges best for the federal system of justice.”"”

That the Commission remains in hibernation in the face of the Court’s invitation is beyond
distressing. An agency that snores through the destruction of its central task—and, of course, no
longer performs it—and to boot takes a pass on the opportunity to point Congress toward a new
course, is not an agency the taxpayers should keep funding.

This conclusion would hold true even if the Commission had not been occupying itself with
other projects, such as expensive cross-country fact finding journeys and, most prominently, its
push to give crack cocaine dealers the benefit of lowering their (suggested) sentences to equal
those given individuals dealing in a less dangerous drug, powder cocaine. The crack-powder
equalization proposal was so radical that the most liberal Congress in decades overwhelmingly
rejected it in favor of a Reagan-era proposal to reduce the crack-powder ratio from 100:1 to
18:1." Even the liberal Washington Post understood that the Commission’s equalization plan
blinked reality about the greater dangers of crack:

Some critics of the crack sentences have pushed for complete elimination of the
disparities. But this ignores . . . data that crack has a slightly more powerful and
immediate addictive effect and more quickly devastates the user physically than
does powder cocaine. It also fails to acknowledge the higher levels of violent
crime associated with crack."
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But the Commission has not stopped there. As explained below, in its proposed amendments
last year, it took a significant step to affirmatively undermine, if not nearly eliminate, what little
remains of determinate sentencing.

In order to shift the focus away from potentially (and often in fact) discriminatory and
subjective factors that had been part of sentencing in the old regime, the original Sentencing
Commission declared that such offender characteristics as age, “mental and emotional
condition,” and physical status (including drug and alcohol abuse) are “not ordinarily relevant”
or simply “not relevant” in determining whether to grant a departure.”

The present Commission has reversed field on all of them, saying now that they may be
relevant. (In the case of drug or alcohol abuse, it has not gone quite that far—at least not in so
many words.?! The existing policy statement declares that drug or alcohol abuse “is not a reason
for a downward departure”; the proposed version is that drug or alcohol abuse “ordinarily is not
a reason for a downward departure.”®* The change would seem minor to a layman, but those
versed in actual sentencing practice will recognize it as a loophole big enough for the proverbial
truck. Few and far between are defendants who have not, according to their hired-gun experts,
been handicapped by their own chronic drinking and/or recreational drug use.)

The probable long-term desultory impact of the Commission’s proposals is difficult to
overstate. It is not a coincidence that no prior Commission, with either a Democratic or
Republican majority, has taken this disastrous step. The factors green-lighted for departure are a
virtual litany of the grievance-mongering, “I’'m-a-victim” theme so often heard in the defense
allocution. To affirmatively invite them in as a basis for district courts to depart is certain to
hasten the end of anything now remaining that provides even a feeble nudge toward consistency.
One district judge will see youth as a reason for leniency; the next will see it as the best chance
for firmness to cut short a budding criminal career. One judge will see old age as the twilight of a
defendant’s life and a time for compassion; the next will see it as the time he was jolly well old
enough to know better. One judge will see the defendant’s belligerence as an emotional
condition or syndrome needing therapy instead of punishment; the next will see it as old-
fashioned thuggishness needing a good stint in the slammer. One judge will see drug abuse as a
factor dimming the defendant’s will power and thus culpability; the next will see it as a harbinger
of recidivism and public danger. And so forth.
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about what he and others call “incarceration nation” has never had so much traction—not
because the electorate is outraged about the number of prisoners or the length of sentences (it
isn’t), but because, at least for low-level and nonviolent offenders, more and more people have
come to believe that prison, though often useful, costs more than it’s worth. The criminal justice
system cannot continue to spend as if operating in the relatively plush days of yesteryear. It’s
time to cut back, and the Sentencing Commission is not immune.

The Commission’s data-gathering and publication functions are worthwhile, but can be
absorbed by other agencies. The various participants in the sentencing business—judges,
prosecutors, defense counsel, and crime victims—all have organizations that speak effectively to
Congress. The Commission can be a useful voice (and also, as seen, a perverse one) but is
scarcely essential in either event. Most of all, what was by far its preeminent duty—the
promulgation of substantive, mandatory sentencing rules—has essentially disappeared. No one
has argued, or plausibly could argue, that the Commission would have been created to begin with
if' its task had been as thoroughly watered down as Booker has made it. With apologies to Justice
Scalia’s Booker dissent,* the Commission has assumed all the value of a cookbook listing
advisory-only ingredients, but telling the chef to remember that, in the end, he can use pretty
much whatever pops into his head. As the Supreme Court reminded us in Nelson, we are now so
far down Booker’s path that district judges cannot so much as presume a Guidelines sentence is
reasonable, much less correct, and still less binding.

By its incomprehensibly nonchalant attitude toward restoring the determinate sentencing
system it was created to produce, the Commission has tumned itself into an expensive
anachronism. In the era of desperately needed government frugality, taxpayers shouldn’t have to
continue to shell out millions for its sentencing suggestions.
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is my pleasure and honor to appear before the Subcommittee today
on behalf of the American Bar Association for which I serve as the
liaison to the United States Sentencing Commission and as a co-
chair of its committee on sentencing.

The advisory guideline system best achieves the goals of the Sen-
tencing Reform Act. With continued commitment by the Sentencing
Commission to the promulgation and revision of guidelines based
on empirical data and research, advisory guidelines can best ad-
vance the purposes of sentencing and reduce both unwarranted dis-
parity and its equally problematic inverse—unwarranted uni-
formity.

There is no need for a complete overhaul of the advisory system
in favor of binding guidelines driven by jury findings. I, personally,
was the first to advocate such an approach after Blakely but before
Booker.

I think I have spent as much time studying that option than any-
one. I do not endorse the use of that alternative. I instead believe
that the continued use of the advisory guideline system driven by
research and experience is the best option.

The notion that somehow defendants are getting a break under
the advisory guideline system is false. We still lead the world in
incarceration and average sentence lengths have not dropped at all
under the advisory guideline system.

The average sentence before Booker was 46 months, and al-
though nearly 7 years later the average is 43.3 months, the reason
for that drop is directly attributable to two things—the increased
number of less serious immigration offenses charged and the reduc-
tion in the crack cocaine guideline.

Average sentences for all other major categories of offenses are
either unchanged or higher today than they were when Booker was
decided except for two things. In white-collar offenses, the average
sentence for serious fraud offenses has skyrocketed from 89 months
before Booker to 123 months today.

Mr. Chairman, this is not a good time to be convicted of a fraud
offense. In child pornography offenses, although they consist of only
2 percent of Federal cases, the average sentence length just since
Booker has increased from 75 months to 119 months.

Since its inception, the penalties for child pornography have in-
creased by 1,500 percent—an increase in penalties unprecedented
in human existence. Child pornographers are not in luck to be sen-
tenced today.

But in any event, the advisory guideline regime is a continuation
of the status quo in terms of average sentence length. What has
changed is that we can be smarter about who goes to jail for how
long because the judges now have the opportunity to meaningfully
consider individual differences and individual aggregating and
mitigating aspects of offenses and offenders.

As should be expected, under any system that embraces such
meaningful consideration of individualized considerations, there
has been a slight increase in the percentage of nongovernment-
sponsored downward departures. But what is missed by this Com-
mittee and every member of this panel is that that percentage is
dropping.
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It was 12.7 percent before Booker or a year after Booker. It is
true that it went up to 18.7 percent at the end of last year but so
far this year it has dropped 2 percentage points, down to 16.9 per-
cent.

Mr. Otis is simply incorrect when he says at its present trajec-
tory—at its present trajectory more judges will be sentencing with-
in the guideline range, and that range has stabilized.

The reason is that the Commission is now promulgating amend-
ments that are responsive to empirical data and judicial feedback.
As the guidelines make more sense, judges follow them more fre-
quently.

Also, focusing only on the percentage of variances ignores the
fact that the extent of them is quite modest and unchanged since
Booker. This is why average sentence lengths have not dropped.
The average variance before Booker was about a year. It is now
somewhere between 12 months and 13 months. So focusing on per-
centages is really quite misleading.

Even if there were a modest increase in interjudge or interdis-
trict disparity, that would not outweigh the enormous benefits of
an advisory system nor is there an obviously superior alternative.

The jury-driven system that Mr. Miner has described and that I
have previously described would require ranges that are much
wider than the present one such that all existing variances would
actually be within-range sentences.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Felman follows:]
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Mr. Chairman and Distinguished Members of the Subcommittee:

I am honored to have this opportunity to appear before you to express the views of the
American Bar Association regarding the state of federal sentencing law. Since 1988, I have been
engaged in the private practice of federal criminal defense law with a small firm in Tampa, Florida.
Throughout my career I have taken a keen interest in federal sentencing law and in the Federal
Sentencing Guidelines in particular. Tam a former Co-Chair of the Practitioners’ Advisory Group to
the Sentencing Commission, and for 14 years I helped to organize and moderate the Annual National
Seminar on the Federal Sentencing Guidelines. I am appearing today on behalf of the ABA, for
which | serve as the Liaison to the Sentencing Commission and as Co-Chair of the Criminal Justice
Section Committee on Sentencing.

The ABA is the world’s largest voluntary professional organization, with a membership of
almost 400,000 lawyers (including a broad cross-section of prosecuting attormeys and criminal
defense counsel), judges, and law students worldwide. The ABA continuously works to improve the
American system of justice and to advance the rule of law in the world. 1 appear today at the request
of ABA President Wm. T. (Bill) Robinson I11 to present to the Subcommittee the ABA’s position on
the state of federal sentencing.

My testimony will cover three areas. First, I'will discuss the advisory guidelines system and
the reasons it best achicves the goals of the Sentencing Reform Act (“SRA”). With continued
commitment by the Sentencing Commission to the promulgation and revision of guidelines based on
empirical data and research, I believe advisory guidelines can best advance the purposes of
sentencing and reduce both unwarranted disparity and its equally problematic inverse, unwarranted

uniformity. Second, I will explain the ABA’s longstanding opposition to the use of mandatory
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minimurm sentencing statutes, an approach I have previously described as the antithesis of rational
sentencing policy. Third, I will offer some thoughts regarding an alternative overhaul of the
advisory guidelines regime in favor of binding guidelines driven by jury findings. Although I
previously advocated this approach, I did so before the advisory guidelines system was put in place.
I do not support such an overhaul now, and instead endorse the continued use of the advisory
guidelines system driven by research and experience.
L The Status of the Advisory Guidelines Systemn

1. The Goals of the Sentencing Reform Act

The primary goal of the SRA was the elimination of unwarranted disparity by bringing
consistency and rationality to a system that had long opcrated without statutory guidance as to the
purposes sentences should serve, the kinds of sentences available to serve those purposes, or the
factors to be considered in sentencing.' To provide that puidance, Congress set forth the purposes of
sentencing and factors to be considered in sentencing2 and created the Commission to promulgate
guidelines based on empirical data and national experience.” Congress expected that defendants
would be treated more consistently because the guidelines would “recornmend to the sentencing
judge an appropriate kind and range of sentence for a given category of offense committed by a
given category of offender.”® Congress also expected that judges would sentence “outside the
guidelines” when presented with a circumstance “not adequately considered in the formulation of the

guidelines.”’

'S. Rep. No. 98-225, at 38-40, 49-55, 74-75 (1983).

Y18 ULS.C. § 3553(a).

*See 28 U.S.C. § 991(BI(1)(A), (1)(1)(C), (B)2); § 99%4(c); § 995(a)(13)-(16).

*S. Rep. No. 98-225, at 51-52.

*Id. Congress expected that 18 U.S.C. § 3553(a) would guide the judge in determining whether to depart:
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The goal of reducing unwarranted disparity is frequently phrased as treating similar offenders
and offenses similarly. Anequally important objective was to treat dissimilar offenders and offenses
differently, thereby avoiding unwarranted uniformity. The Senate Report stated: “The key word in
discussing unwarranted disparities is ‘unwarranted.” The Committee does not mean to suggest that
sentencing policies and practices should eliminate justifiable differences between the sentences of
persons convicted of similar offenses who have similar records.”®

Some have asserted that thc SRA was intended to eliminate consideration of offender
characteristics at sentencing. This is plainly incorrect. The SRA set forth in one location a
comprehensive list of the factors to be considered at sentencing. The first item on the list is the
“history and characteristics of the defendant.”” The SRA further directed the Commission to
consider a non-exhaustive list of eleven factors in establishing “categories of offenders . . . for use in
the guidelincs and policy statements governing . . . the nature, extent, placc of service, or other
incidents of an appropriate sentence:” age, education, vocational skills, mental and emotional
condition, physical condition, drug dependence, employment record, family ties and responsibilities,
community ties, role in the offense, eriminal history, and degree of dependence on criminal activity

for a livelihood.® The importance of offender characteristics was further amplified by the SRA’s

The bill requires the judge, before imposing sentence, to consider the history and characteristics of the offender, the
nature and circumstances of the offensc, and the putposes of sentencing. He is then to determine which guidclines
and policy statements apply. Either he may decide that the guideline recommendation appropriately reflects the
offense and offender characteristics or he may conclude that the guidelines fail to reflect adequately a pertinent
aggravaring or mitigating circumstance.

Id. at 52.

%S, Rep. No. 98-225, at 161.

18 U.S.C. § 3553(a)(1}.

28 U.S.C. §994(d). The SRA further clariffed that five of thesc factors — education, vocational skills,
employment record, family ties and responsibilities, and community ties, could be used only to mitigate but not to
aggravate a sentence. 28 U.S.C. § 994(e). See also S. Rep. No. 98-225, at 175 (1983) (“The purpose of [subsection
994(e)] is, of course, to guard against thc inappropriate use of incarceration for those defendants who lack education,

3
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direction to the Commission to provide “sufficient flexibility to permit individualized sentences
when warranted by mitigating or aggravating factors not taken into account in the establishment of
general sentencing practices.”® Simply stated, Congress intended that the characteristics of the
defendant would be considered by the judge at sentencing.

A subsidiary goal of the SRA was what is often phrased as “truth in sentencing” — certainty
that the sentence imposed would be the sentence actually served — implemented by the elimination
of par()le.10 A third goal of the SRA was to “assurc the availability of a full range of sentencing
options,” including probation, fines, community service, and intermittent confinement. Alternative
options were intended to reduce “reliance on terms of imprisonment when other types of sentences
would serve the purposes of sentencing equaily well without the degree of restriction on liberty that
results from imprisonment.”!!

The goals of the SRA remain as legitimate and important as they have ever been.  For the
reasons set forth below, I believe the advisory guidelines system is the best available means of

achieving these goals.

2. Average Sentence Lengths

employment, and stabilizing ties.”).
%28 U.S.C. § 991(b)(1)(B).
'3, Rep. No. 98-225, at 39, 56.
Uid, at 39, 50, 59.
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It is important to recognize at the outset that advisory guidelines have not resulted in
decreased sentence lengths.12 The average sentence before Boaker was roughly 46 months,!? and
nearly 7 years later is nearly the same at 43.3 months. ¥ The small drop is attributable to two types

of cascs — unlawfully entering or remaining in the United States and crack cocaine. 2

Average
sentences for all other major categories of offenses are either unchanged or slightly higher today
under advisory guidelines than before Booker,' with two exceptions. First, sentences imposed for

“white collar offenses” are significantly higher today than before Booker.'! Indccd, average

sentences for the most serious fraud offenders have skyrocketed from 89 months pre-Baoker to 123

20f course the ABA has strong concerns regarding punishment severity for many federal crimes and has
advocated for the increased availability and use of altematives to incarceration, particularly in regard to non-violent
offenses and first-time offenders. See Testimony of lames H. Felman on behalf of the ABA before the United States
Sentencing Commission regarding Alternatives to Incarceration, March 17, 2010,
http:/fip.ussc.gov/AGENDAS/20100317/Felman_ABA_testimony.pdf. We are all familiar with the recent statistic
that for the first time in our nation’s history, more thas one in onc hundred of us arc imprisoned. The United States
now imprisons its citizens at a rate roughly five to eight times higher than the countrics of Western Europe and
twelve times higher than Japan. Roughly cne quarter of all persons imprisoned in the entire world are imprisoned
here in the United States. The Federal Sentencing schieme has contributed to these statistics. In the last 25 vears
since the advent of the mandatory minimum sentences for drug offenses and the Sentencing Guidelines, the average
federal sentence has more than doubled in fength. The Buteau of Prisons is 37% overcapacity, and costs taxpayers
well over $6 billion a year.

BUSSC 2001-2005Sourcebook of Federal Sentencing Statistics, Table13 (average sentence was 46.8
months in 2001, 46.9 months in 2002, 47.9 months in 2003, 50.1 months in 2004 (pre-Blakely), 45 months in 2004
(post-Blakely), 46.3 months in 2005 (pre-Booker)).

MUSSC Preliminary Quarterly Data Report, 3rd Quarter Release (FY 2011) (“Quarterly Data Report”) at
31, Table 19. After increasing to 51.8 months by 2007, USSC 2005-2007 Sourcebook of Federal Sentencing
Statistics, Table 13 (51.1 months (2005 posi-Booketr), 51.8 months in 2006, 51.8 months in 2007)), due to increased
guideline ranges for economic and drug crimes, USSC 2007 Final Quarterly Data Report, Figures C-I, average
sentence length decreased to its present level.

15 Average sentences for unlawful entry or remaining have fallen from 29 months before Booker to about 18
months due to the government’s policy of prosccuting an increasing number of less serious offenses and offenders.
Quarterly Data Report at 36, Figure G; compare USSC FY 2005, Use of Guidelines and Specific Offense
Characteristics, at 4546 (of 10,229 illegal re-entry cases, 20.9% received no prior conviction enhancement),
http://www.ussc.gowData_and Statistics/Federal Sentencing Statistics/Guideling_Application Frequencies/2005/0)
5_glinexplinepdf, with USSC FY 2010, Use of Guidelines and Speeific Offense Characteristics, at 47 (of 15,767
illegal re-entry cases, 29% received no prior conviction enhancement). Average sentences for crack offenses have
dropped from 130 months before Booker to 100 months, Quarterly Data Report at 38, Figure I, reflecting a deliberate
policy choice by Congress and the Commission to lower penalties in light of the undue harshness of the crack
cocaine guideline.

These categories include firearms offenses, Quarterly Data Report at 34, Figure E, alien smuggling, id. at
35, Figure F, and drug offenses other than cocaine, #d. at 38, Figure L.

Y1d. at 33, Figure D.
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months today.” Second, while child pornography cases constitute only 2% of all federal cases,
average sentence length has continued to escalate, from 75 months before Booker to 119.5 months in
the first three quarters of 2011." With these few small exceptions, the advisory guidelines regime is
a continuation of the status quo from the perspective of the boftom line result in the courtroom —
average sentence lengths.

3. The Justice Brought by the Advisory Guideline System

Whilc average scatence lengths have not materially decreased as a result of the guidelines’
advisory nature, what has changed is that courts have been able to be smarter about who goes to jail
for how long beqause of their ability to more meaningfully consider the aggravating and mitigating
aspects of the offense and the individual history and characteristics of the defendant. When
mandatory, the guidelines were widely and justifiably criticized for their rigidity and failure to
distinguish among or take into consideration impertant individual circumstances 2 This led to
unwarranted uniformity — treating alike those offenders and offenses that are not alike.?!

My own experience matches the consensus viewpoint. In my practice [ am continually
reminded that the mix of information presented by offenses and offenders is so rich that it simply

cannot all be predicted, written down, and appropriately weighed in advance with unfailing success.

1BUSSC 2006-2010 Datafiles, USSC FY06 - USSC FY 10, Figure 5 to Sentencing Trends distributed by
USSC Viee Chair William B, Catr at ABA WCC Conference, San Diego, Cal. Mar. 3, 2011 (on file with the zuthor).

USSC, 2005 Sourcebeok of Federal Sentencing Statistics, Table 13; Quarterty Data Report at 31, Table
19. Indeed, the penalty increases for these offenses are even greater than suggested by these figures because the
Commissian’s pre-Booker data lumped child exploitation offenses in together with simple possession, receipt, and
distribution offenses. Sce USSC, 2009 & 2010 Sourcebook of Tederal Sentencing Statistics, Appendix A.

See, e.g., ABA Justice Kennedy Commission, Reports with Recommendations to the ABA House of
Delegates (August 2004), http://www.abanet.org/crimjust/kennedy/JusticeK ennedy CommissionR eportsFinal.pdf);
The Constitution Project, Prmc!ples for the Design and Reform af Sentencing Systems,
bitp://www.constitutionproject. org/pdf/sentenci rimgiples? pdf; Kate Stith & Jose Cabranes, FEAR OF JUIGING:
SENTENCING GUIDELINES IN THE FEDERAL COURTS (C]ncago 1998).

2'See Stephen J. Schulhofer, Assessing the Federal Sentencing Process: The Problem Is Uniformity. Not
Disparity, 29 AM. CRIM. L. RTv. 833, 870 {1992).
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This reality has long been acknowledged by the Commission,? and was anticipated by Congress in
cnacting the SRA. The Senate Report stated:

[E)ach offender stands before the court as an individual, different in some ways from

other offenders. The offense, too, may have been committed under highly individual

circumstances. Even the fullest consideration and the most subtle appreciation of the

pertinent factors . . . and the appropriate purposes of the sentence to be imposed in

the casc — cannot invariably result in a predictable sentence being imposed. Some

variation is not only inevitable but de sirable.

Even the wisest guidelines, if mandatory, will yield instances of undue uniformity.

Making guidelines advisory, coupled with appellatc review for reasonableness,” cured the
undue rigidity of the mandatory guidelines.25 At the same time, the advisory guidelines bear no
resemblance to the “unbridled discretion” of the pre-guidelines era. Advisory guidelines strike the
right balance bet\yeen the two. Moreover, the Supreme Court has made the guidelines more

prominent than the statute compels by requiring judges to treat them as “the starting point and the

(1]t is dit¥icult to preseribe a single set of guidelines that encomipasses the vast range of human conduet
potentially relevant to a sentencing decision.” See U.8.8.G. § 1A1.1, editorial note, Part A(4)(b).

*8. Rep. No. 98-225, at 150.

2 Although some have suggested more vigorous appellate review of below-range sentences, it is difficult to
see how this could constitutionally be accomplished. The previous review siandard was excised in Booker and
replaced with reasonableness review of all sentences, whether inside or outside the guideline range. Unifed States v.
Booker, 343 U.S. 228, 259-62 {2005); Gail v. United States, 552 U.S. 38, 41, 51 (2007). Moreover, the government
has a high success rate when it appeals. See USSC 2010 Sourcebook of Federal Sentencing Statistics, Table 58
(government raised 30 issucs om appeal relating to § 3353(a) factors, and pravailed 60% of the thme). Vigorous
appellate review of below-range sentences was most recently iliustrated by the Eleventh Circuit’s reversal of the
sentence imposed on Jose Padilla. United States v. Jayousi, ___F.3d ___, 2011 WL 4346322 (11th Cir. Sept. 19,
2011).

T Thus, for example, a court may now consider the circumstances that the defendant was an unemployed
drug addict estranged from his family at the time of the offense but by the date of sentencing had attended college,
achieved high grades, was a top employee at his job slated for promotion, re-established a relationship with his
father, gut married, and supported his wife’s daughter, Pepper v. United Stares, 131 S.Ct. 1229, 1242-43 (2011).

7
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initial benchmark.”?® Although district judges may not presume the guidelines to be appropriate,
most begin with the assumption that they will impose a guidelines sentence unless there is good
reason not to do so.”’

As should be expected under a system embracing meaningful consideration of the purposes
of sentencing and individualized circumstances, the percentage of below-range sentences for reasons
not directly sponsored by the government has modestly increased from 12.7 one year after Booker,
when the guidelines were being enforced more strictly than was permissible, to 16.9 during the third
quarter 0f 201 1.8 The third quarter statistic for 2011 demonstrates a significant decrease since the
last quarter of 2010, when the rate was 18.7%.% The rate of below-range sentences sponsared by
the government is substantially higher, now at 27.7%,% and has remained fairly constant. The
“conformance rate” — defined by the Comumission .as within-range sentences and government
sponsored below-range sentences — was 81.3% during the third quarter of 2011.>' Another 1.7%
were upward departures.™

Moreover, in evaluating the effectiveness of advisory guidelines, it is critical to avoid undue
focus on the percentage of cases sentenced outside the guideline range because this obscures the
need to look equally carefully at the extent of such variances. Sentences 10% and 100% below the
guidelines range look the same when viewed only from the perspective of whether they are

variances. As foreshadowed by the bottom line statistic of static overall sentence lengths, the extent

*Gall, 552 U.S. at 49.

The reasen for this is twofold, The first is habit - federal judges have been sentencing under the
guidelines for more than two decades. They are comfortable and familiar with them. The second is practical. The
guidelines have a specific number attached, whereas the other Section 3553(a) factors do not.

“Quarterly Data Report at 12, Table 4.

®d. This decrease is likely duc to the reduction in the crack guidelines and ather smallcr changes as the
Commission reviews and revises the guidelines.

W07

1d.
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of variances during the pre- and post-Booker periods is virtually identical. The median downward

3 As shown in the

departure not sponsored by the government before Booker was 12 months.
Appendix, the median decrease is less than 13 months, and has remained stable since Booker. Thus,
the data suggest that the advisory gnidelines permit greater individualization of sentences while still
producing rough similarity of results across all offense type categories.

While some claim that inter-district and inter-judge disparity has increased under the
advisory system, there is no compelling evidence of the nature or extent of this.* Tndeed, there is
strong evidence that “[i]f anything, there is slightly less variation between districts in sertencing
lengths compared to the pre-PROTECT Act period.” Moreover, the SRA did not seek to compel
nationwide uniformity, but instead recognized the relevance of regicnal differences in “the
community view of the gravity of tﬁe offense,” “the public concern generated by the offense,” and

»* There have always been regional and

“the current incidence of the offcnse in the community.
inter-judge differences in sentencing practice, and many variations are reflections of differing case

loads and prosecutorial practices rather than judicial philosophies.>” In any event, even a modest

increase in regional or inter-judge disparity would not outweigh the enormous benefits of the

*1d.

#USSC 20603-2004 Sourcebook of Federal Sentencing Statistics, Table 31A {12 months in 2003 and 2004).
It is not possible to make accurate comparisons before 2003 because until then the Commission reported
govemment-sponsered “fast track™ departures in the same catepery as non-government-sponsored departures.

*Unfortunately, some making this claim have exaggerated it by including government sponsored sentences
based on substantial assistance and “fast track” programs in the percentage of below-range sentences cited. This is
plainly misleading.

¥ Jeffrey T. Ulmer, Michael T. Light, & John Kramer, The “Liberation” of Federal Judges’ Discretion in
the Wake of the Booker/Fanfan Decision. Is There Increased Disparity and Divergence Between Courts?, Justice
Quarterly {Torthcoming 2011}, at 18, http:*www tandfonline com/doi/abs/10.1080/07418825 2011553726, Inter-
district variation in sentence length fell from 6.6% before the PROTECT Act, to 5.8% after the PROTECT Act, to
3.2% after Booker, to 6.3% after Gall. Id

28 U.S.C. § 994(c)(4), (5), (7).

See Samuel A. Alito, Reviewing the St ing Commission’s 1991 Annual Report, 5 FED. SENT’G REP.
166 (1952).
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advisory guidelines system. Moreover, for the reasons discussed below in Part II, such disparities
cannot be reduced by any superior alternative to advisory guidelines driven by empirical feedback.

Some have suggested, citing a preliminary study by the Commission,*® that racial disparities
have increased under the advisory guidelines, As the Commission has acknowledged, however, no
such conclusion is possible because its analysis did not account for many legally relevant factors that
legitimately affect sentencing decisions.* Other research using the Commission’s datasets but an
improved methodology has reached the opposite conclusion.™ Morcover, unproven allegations of
racial bias under advisory guidelines divert attention from proven sources of unwarranted racial
disparity that cannot be corrected in a mandatory system. All defendants, regardless of race, are
treated more fairly when their individual characteristics are taken into account as permitted under an
adviso.ry system.

4. The Promise of the Advisory Guidelines System

Although the big picture data show an ad\(isory system that has improved oh the mandatory
regime, there is more work to be done to improve the advisory guidelines. This work falls into two
rough categorics — first, gathering und publishing additional data, and second, acting on the data
received. The guidelines must be revised over time in light of empirical research and sentencing

data, as Congress originally intended and as the Supreme Court has re-emphasized. The decreasing

MUSSC, Demographic Differences in Federul Sentencing Practices: An Update of the Booker Report's
Multivariate Regression Analysis, 22-23 (2010).

*The Conmission’s report itself states that it “should be interpreted with caution,” because it does not
control for “many legal and other legitimate considerations that are not and cannot be measured” hecause they are
“unavailable in the Commission's datasets.” Id. at 4. These include factors such as violence in a defendant's past,
violence in the instant offense not reflected in the offense level, crimes not reflected in the criminal history score,
and employment record. Id. at 4, 9-10 & nn.37-39.

*effery T. Ulmer, Michael T. Light, & John Kramet, The “Liberation” of Federal Judges® Discretion in
the Wake of the Booker/Fanfan Decision: Is There fucreased Disparity and Divergence Between Courts?, Justice
Quarterly {forthcoming 2011), at22, http/fwww.tandfoline.comddoi/abs/10.1080/074'8825.2011.55326; T. Ulmer,
Michael T. Light, & John Kramer, Racial Disparity I the Wake of the Booker/FanFan Decision: An Alternative
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percentages of non-government-sponsored below-range sentemces noted above give reason to
believe this process is well underway, but it is far from complete.
1. Collecting and Publishing More Data

Whilc the Commission has done a tremendous job compiling a vast array of important post-
Booker data, there is still a great deal we do not know. For example, we do not yet have any data by
offense type on why district courts are sentencing within or below guideline ranges. I have yet to
encounter a federal district judge who does not approach his or her job in general and sentencing in
particular with anything other than the utmost solemnity. Frivolous people do not get appeinted to
the federal bench in this country. Any serious study of seatencing practices under advisory
guidelines remains incomplete in the absence of data that shed light on why these conscientious men
.and women are sentencing as they are. We need to know the bases for variances by offense category
and their relative rates of frequency. And we also need these data cross-referenced by extent of the
variance.

The newly invigorated array of sentencing considerations in Section 3553(a) presents a
valuable learning opportunity that should not be squandered. While the initial guidelines were
always intended to evolve based on further knowledge,"' they suffered from structural aspects that
made this difficult to accomplish. I recently heard a ¥ice Chair of the Commission explain it this

way — under the mandatory guidelines thc Commission knew that judges were sometimes

Analysis o the USSC's 2010 Report, 10 Criminology & Pub. Pol'y __ (forthcoming November 2011), at 31-32,
“See S. Rep. No. 98-225, at 178 {Commission should not “second-guess individual judicial sentencing
actions either at the trial or appellate level,” but should learn “whether the guidelines are being effectively
implemented and revise them if for some reason they fail to achieve their purposes.”y; Kimbrough v. United States,
552 U.5. 85, 107 (2087)(*ongaing revision of the Guidelines in response to sentencing practices will help to *avoid
excessive sentencing disparities.™); Rita v. United States, 551 U.S. 338, 350 (2007)(“The statutes and the Guidelines
themselwves foresee continuous evolution helped by the sentencing courts and courts of appeals in that process.” The
Commission will “collect and examine” sentencing data and rcasons and “can revise the Guidelines accordingly.”).
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dissatisfied with the resulf dictated by the guidelines, but there was no effective way for judges
either to express their disagreements or to demonstrate how they would have resolved them via a
specific sentencing outcome. Now, under advisory guidelines, we can learn not only what judges
think about the considerations captured by the guidelines, but also Why in some cascs their
evaluation of the purposes of sentencing leads to a non-guidelines sentence. The Commission has a
unique and historic opportunity to gather and study data on real sentencing considerations by real
judges in real cases, and to thereafter measure the cffectiveness of these sentences.” I strongly
suspect that nearly every variance is granted for reasons that more effectively serve the purposes of
sentencing. If so, this underscores both the effectiveness of advisory guidelines in achieving fairness
and the need to address these considerations in the guidelines.
2. The Benefits of Acting on More Data

This leads to my second point regarding the opportunities for refinement of the advisory
guidelines based on judicial feedback and other empirical efforts. There is room for disagreement
regarding precise outcomes in specific cases. But no one can disagree with the proposition that
sentencing should be driven by the most thonghtful censideration of all relevant factors in euch case
that can be accomplished. Having a laboratory in each courtroom affords us a new wealth of thought
to be harnessed and put to use. The dynamic between the judiciary and the Commission is thus best
viewed as a dialectic — a process of improvement through a synthesis of views based on actual
practice. Where judges are consistently differing with a guideline for the same or similar reasons,

this almost certainly suggests a need to improve the guideline. When this process of refinement

7

“See James Felman, The State of the Sentencing Union: 4 call for Fi | Reexamination, 2{t Fup.
SENT’G. REP. 337 (2008). Most judges announce their reasons for sentencing on the court record rather than in
published opinions, and the “statement of reasons” forms completed as part of the sentencing judgment are
inadequate to capture these reasons in detail. It is thus critical for the Commission to fill the role of this data
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improves the rationality of the guidelines, it should also lead to greater conformity with them.” In
the simplest terms, if the guidelines make more sense, there will be more within-guideline
sentences.*

The Commission has begun to act on this important source of information. In 2010, the
Commission took a first modest step toward smarter use of alternatives to incarceration.** The
Commission adjusted the 16- and 12-level enhancements in the illegal re-entry guideline to
differentiate prior convictions too stalc to count in the criminal history score, in response to court
decisions finding that inclusion of stale convictions creates unwarranted uniformity.*® The
Commission made a smalf change to the criminal history rules in response to variances, departures,
and empirical research regarding recidivism.*’ Prompted by a high rate of variances and numerous
carefuil-y written decisions, the Commission is studying the child pornography guideline with a view
to possible recommendations to Congress,4s Recognizing a growing number of below-range
sentences in cases sentenced under § 2B1.1 that involve relatively large economic loss amounts, the

Commission is considering a comprehensive review of that and related guidelines.

collection and dissemination.

*See Douglas A. Berman, A Common Law for this Age of Federal Sentencing: The Opportunity cmd Need
Jor Judicial Lawmaking, 11 STaN. L. PoL™y REv. 93, 104 (1999); Kate Stith & José Cabranes, FEAR OF JUDGING:
SENTENCING GUIDELINES IN THE FEDERAL COURTS 172 (1998); Mancy Gertner, Thoughts on Rensonableness, 19
FED. SENT’G. REP, 165, 166 (2007).

*See Rita, 551 U.S. a1 382-83 (Scalia, J., concwrring) {as the Commission “perform([s] i12 function of
revising the Guidelines to reflect the desirable sentencing practices of the district courts, . . ., district courts will
have less reason to depart from the Commission's recommendations, leading to more sentencing uniformity.”}.

#The Commission expanded Zones B and C by one level each, and invited a departure from Zone C to
Zone B to “to accomplish a specific treatment purpose,” if the defendant is a substance abuser or sufters from a
significant mental illness, and if the defendant'’s “criminality is related to the treatment problem to be addressed.”
U.S.S.G. App. C, amend.738 (Nov.1, 2010).

*See 76 Fed. Reg. 24960-01, 24969 (May 3, 2011}

*See USSG App. C, amend. 742 (Nov. 1, 2010) (Reason for Amendment) (eliminating recency points in
response to variances and recidivism research).

**USSC The History of the Child Pornography Guidelines, at 1 1.4, 8 (October 2009); USSC Notice of
Proposed Prioritics, 76 Fed. Reg. 45,007 (July 22, 2011).
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This process of guideline refinement through judicial feedback and empirical study also has
implications for congressional policy. Congress wisely created the Commission as a neutral expert
body, to act on the basis of research, not fleeting “political passions.” With infrequent exceptions,
the Congress should defcr to the Commission’s institutionally superior position to conduct
empirically driven research that maximizes the rationality of the guidelines as a whole. We are
pleased that the number of specific directives to the Commission has declined under advisory
guidelines and believe that Congress should use general directives that appropriatcly defer to the
Commission’s expertise and structural advantages.

In sum, the advisory system is generating consistent average sentence lengths and sentences
within a fairly tight cluster around the guidelines range. With greater and mere targeted data
collection, further use of judicial feedback and continuing empirical research, the advisory system
can generate unprecedented compliance with the purposes of sentencing.

i The Congress Should Repeal Mandatery Minimum Sentencing Statutes
In light of the overall success of the advisory system and its promise for the future, the ABA

does not see a need for sentencing reform legislation focused on the advisory guidelines at present.

" See Bricf of Amici Curine Senators Bdward M. Kennedy, Omin G. Hatch, and Dianne Feinstein in
Support of Affirmance at 20-21, Claiborne v. United States, No. 06-5618 (Jan. 22, 2007) (“Congress created the
Commission to encourage reality-based sentencing policies: i.e., policies based on objective data - not, for example,
political debates ‘centering around the harsher versus more lenient punishment.” . . . Indeed, Congress intendad that
the work of the Commission . . . would enable the sentencing system to evolve over time, so that its rules and
policies would reflect, “to the extent practicable, advancement in human knowledge of human behavior as it relates
to the criminal justice process.”); Kenneth R. Feinberg, Federal Criminal Sentencing Reform: Congress and the
United States Sentencing Commission, 28 WAKE FOREST L, REV. 291, 297 {1993) (Special Counsel to the Senate
Tudiciary Commitice from 1973 through 1380, stating that Congress delegated promulgation of guidelines to
Commission because it had “neither the necessary time nor expertise,” and would be “unable or mmwilling te avoid
the temptation to increase criminal sentences substantially” when faced with “politically volatile issues.”); Richard
P. Conaboy, The United States S, ing Ct ission: A New Comp t in the Federal Criminal Justice System,
61 FED. PROBATION 58, 62 (1997) (“The creation of the Sentencing Commission and its placement within the
judicial branch of government was intended to insulate sentencing policy . . . from the political passions of the day.
As an independent, expert agency, the Commission’s role is to develop sentencing policy on the basis of research
and reason.”).
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We believe, however, there is a need for the more fundamental federal sentencing reform te repeal
mandatory minimum sentencing laws.

Sentencing by mandatory minimums is the antithesis of rational sentencing policy. Advisory
guidelines driven by judicial analysis and serutiny permit rational and dispassionate sentencing
based on a wide array of relevant considerations, including the nature and circumstances of the
offense, the history and characteristics of the defendant, the defendant’s role in the offense, whether
the defendant has accepted responsibility for his or her criminal conduct, and the likclihood that a
given sentence will further the various purposes of sentencing, such as just desserts, deterrence,
protection of the public, and rehabilitation. But where advisory guidelines exalt reason and
rationality, sentencing by mandatory minimums is the logical equivalent of a temper tantrum.
Mandatory minimums reflect a deliberate election to jettison the entire array of undisputedly
relevant considerations in: favor of a single solitary fact — usually a quantity of something that may
bear no relationship to the defendant’s particular degree of culpability. Mandatory minimum
sentencing declares that we do not care even a little about a defendant’s personal circumstances.
These stattes announce as a policy that we are utterly uninterested in the full nature or
circumstances of the defendant’s crime. Mandatory minimums blind the courts to the defendant’s
role in the offense and his or her acceptance of responsibility. Sentercing by mandatory minimum is
uniformly indifferent to whether the result furthers all or even any of the purposes of punishment.

The critical flaws of mandatory minimums are not newly discovered and were well
documented by the Commission’s 1991 Report, which found that:

. The “lack of uniform application [of mandatory minimums] creates unwarranted
disparity in sentencing;”
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. “honesty and truth in sentencing ... is compromised [because] the charging and plea
negotiation processes are neither open to public view nor generally reviewable by the
courts;”

. the “disparate application of mandatory minimum sentences ... appears to be related

to the race of the defendant;”

. “offenders seemingly not similar nonetheless receive similar sentences,” thus
creating “unwarranted sentencing uniformity;” and

. “[s]ince the power to determine the charge of conviction rests exclusively with the
prosecution for the 85 percent of the cases that do not proceed to trial [now 96%],
mandatory minimums transfer sentencing power from the court to the prosecution.™°

It is of no importance whether some of the goals sought to be achieved by mandatory

minimums are themselves unobjectionable or whether the statutes were well intentioned when
enacted. History now reveals that the assumptions underlying these statutes have not been borne
out, and experimentation with “one size fits all” sentencing has demonstrated that there are better,
smarter, more balanced, and ultimately more sensible approaches to sentencing policy.51 The ABA
has opposed mandatory minimums for more than 40 vears.”2 As a matter of policy, mandatory

minimums raise a myriad of troubling concerns. They frequently lead to arbitrary sentences because

*(Jnited States Sentencing Commission, Special Report to the Congress: Mandatory Minimum Penalties in
the Federal Criminal Justice System at ii-iv (1991)(*USSC Special Report™).

*'The lesson is one that has been leamed in the past, as illustrated by the repeal in 1970 of the mandatory
minimum drug penalties passed in 1956. Pub. L. No. 91-513, 84 Stat. 1236 (1970}; Pub. L. No. 84-728, 70 Stat. 651
(1956).

“The ABA’s most recent Standards for Criminal Justice: Sentencing (3d ed. 1994) statc clearly that “[a]
legislature should not prescribe a minimum term of total confinement for any offense.” Standard 18-3.21(b}. The
current standards are consistent with the 1968 ABA Standards Relating to Sentencing Alternatives and Procedures
§ 2.1(c), as well as a further resolution of the ABA House of Delegates in 1974. Proceedings of the 1974 Mid-Year
Mecting of the ABA House of Dielegates, Report Nox. 1 of the Scction of Criminal Justice, at 443-44, Additional
policy on the point was generated in response to an address by Justice Kennedy at the 2003 ABA annual meeting.
The ABA established a Commission to investigate the state of sentencing and corrections in the United States and to
make recommendations on how to address the problems Justice Kennedy identified. Cme year later the ABA
adopted a serics of recommendations submitted by the Commission, including a resolution that urged all
jurisdictions, including the federal government, to “[r]epeal mandatory minimum sentence statutes.”
Recommendation 121A, Annual 2004,

http://www.abanet.org/crimjust’kennedy/FusticeKennedyCommissionReportsFinal. pdf, at 9.
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the considerations in sentencing shift from the traditional wide focus on both the crime its¢lf and
offender characteristics to an exclusive focus on a single fact —typically a quantity of something. As
aresult, persons with legitimate mitigating factors based on degree of culpability, role in the offense,
personal circumstances, and background frequently receive the same punishment as kingpins and
hardened criminals.® The only similarity these offenders share is the single fact that triggers the
mandatory minimum sentence. Treating unlike offenders identically is as much a blow to rational
sentencing policy as is treating similar offenders differently. Indeed, given the perversity that more
culpable offenders are more frequently better situated to assist in the investigation and prosecution
of others, mandatory minimum statutes ofien result in symmetrically inverse justice. The
masterminds bargain out from undcr the mandatory minimum, leaving only the lower level
defendants in the net cast by the mandatory minimum statutes.>® In addition, wemen offenders —.
typically minor players in drug dealing and disproportionatcly the caretaker parents of minor
children — frequently bear the brunt of mandatory minimums.

Mandatory minimum statutes also produce the very sentencing disparities that determinate
sentencing was intended to eliminate. Because mandatory minimums are driven by charging
decisions made by prosecutors, judges no longer have the ability to individualize sentences or
impose a sentence no greater than necessary to reflect the gravity of the actual offense conduct. This

is particularly the case with statutcs such as 18 U.S.C. § 924(c) and 21 U.S.C. § 851, which

B See Statement of the Honorable Paul G. Cassell (on behalf of the Judicial Conference) before the House
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security, June 26, 2007,
http:/judiciary.house.gov/hearings/June2007/Cassell(70626.pdf (“Mandatory minimum sentences produce
sentences that can only be described as bizarre.”).

MSee United States v. Brigham, 977 F.2d 317, 318 (7th Cir. 1992){Bastetbrook, J.)(“Mandatory minimum
penalties, combined with a power to grant exceptions, create a prospect of inverted sentencing. The more serious a
defendant’s crimes, the lower the sentence — because the greater his wrongs, the more information and assistance he
has to offer to a prosecutor.”).
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effectively apply only at the discretion of the prosecutor. Such statutes are not only poorly suited to
accomplish the purposes of sentencing,” they actually frustrate those purposes by lending
themselves as plea bargaining “chips” to be deployed by prosecutors in obtaining guilty pleas on
morc favorable terms.®® These statutes are both uncertain and juconsistent in their application®” and
can easily be manipulated through prosecutorial cheices that are neither visible nor subject to
review. Mandatory minimums also cause sentencing “cliffs” — dramatic differences in results for
those whose conduct just barely brings them within the tcrms of the statute. And sentencing that is
driven by a single factor such as quantity is also highly susceptible to error, given the potential
unreliability of informants in “historical prosecutions” and the potential for manipulation in
investigations of ongoing offenses,*® Mandatory minimums also appear to disproporticnately
impact Blacks and Hispanics.59

Prosecutors sometimes claim that mandatory minimums are necessary to induce defendants
to cooperate in the investigation and prosecution of others. There is no empirical basis for this
claim, however, given that defendants cooperate in roughly equal or greater numbers in many types

. . L . 60
of cases, including economic crimes, where there are no mandatory minimum sentences.

®See Statement of Paul G. Cassell, supra note 53.

*See Stephen J. Shulhofer, Rethinking Mandatory Mirimums, 28 WAKE FOREST L. REV. 199, 202-03
(1993); llene H. Nagel & Stephen J. Shulhofer, 4 Tale of Three Cities: An Empirical Study of Charging and
Bargaining Practices Under the Federal Sentencing Guidelines, 66 S CAL. L. REV. 501 (1992).

$See USSC Special Report, supra note 49; United States Sentencing Commission, Fifteen Years aof
Guidelines Sentencing: An Assessment of How Well the Federal Criminal Fustice System Is Achieving the Goals of
Sentencing Reform at 89-90 (Nov. 2004)(“USSC Fifteen Year Review”); see also General Accounting Office, GAO-
04-105, Federal Drug Offenses: Departuves from Federal Sentencing Guidelines and Mandatory Mini
Sentences, Fiscal Years 1999-2001, at 14-16, 79 (Oct. 2003).

MSee Jetfrey L. Fishct, When Discretion Leads to Distovtion: Recognizing Pre-Arvest Sentence-
Manipuiation Claims under the Federal Sentencing Guidelines, 94 MICH. L. REV. 2385 (1996).

¥8ee USSC: Special Report, supra note 49; USSC Fifteen Year Review, supra note 57, at 91, 135.

“Quarter]y Data Repont at 13-16, Table 5.
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Moreover, the ABA rejects the premise that inducement of cooperation is a legitimate aim of
sentencing policy.

In addition to the organized bar’s objections to mandatory minimum sentencing regimes,
mandatory minimum sentencing is opposed by an unusually wide 1deological array of theughtful
individuals, inchuding the late Chief Justice William Rehnquist,‘Sl Justice Anthony M. Kennedy,
Justice Stephen Breyer,* Judge William W. Wilkins, Jr.,** Senator Orrin Hatch,%* Grover Norquist

of Americans for Tax Reform,% American Civil Rights Institute President Ward Comnerly,®’

S'yilliam H. Rehnquist, Luncheon Address {Fune 18, 1993), published in United States Sentencing
Commission, Pr dings of the Inaugural Sympositm on Crime and Punishment in the United States 286 (1993).

“Jystice Kennedy has been clear in the point, stating: “1 can neither aceept the neeessity nor the wisdotn of
federal mandatory minimum sentences. ... [n many cases, mandatory minimum sentences are unwise or unjust.”
Speech of Justice Anthony Kennedy, Address to the ABA {(Aug. 9, 2003),
http://www.supremecourtus. gov/publicinfodspeeches/sp_08-09-03,html.

S Justice Breyer specifically noted the fundamental inconsistency of mandatory minimums with sentencing
guidelines:

[S]tatutory mandatory sentences prevent the Commission from carrying out its basic, congressionally mandated task:
the development, in part through research, of a ratiunal, coherent sct of punishments.... Every system, afier all,
needs some kind of escape valve for unusual cases.... For this reason, the Guideline system is a stronger, more
effective sentencing system in practice. ... In sum, Congress, in simultaneously requiring Guideline sentencing and
mandatoty minimum sentencing, is riding two different horses. And those horses, in terms of coherence, faimess,
and effectiveness, are wraveling in opposite directions. [In my view, Congress should] abolish mandatory minimums
altogether.

Speach of Justice Stephen Breyer, Federal Sentencing Guidelines Revisited (Nov. 18, 1998), reprinted at 11 FED.
SENT’G. REP. 180, 184-85 (1999); see also Harris v. United States, 536 U.8. 545, 570-71 (2002){Breyer, I.,
concurring in part and concurring in the judgment). In defense of horses, I also wish to suggest a refinement of
Justice Breyer’s analogy. Horses are, without doubt, potentially dangerous and unpredictable. But a horse will
typically go where told and respond to changes in course. | suggest the betler analogy is that with mandatory
minimum statutes Congress is riding a rhincceros.

“See Paul J. Hofer, The Possibilities for Limited Legisiative Reform of Mandatory Minimum Penalties, 6
FED. SENT"G. REP. 2, at 63 (September 1993). This proposal was endorsed by the Judicial Conference. JCUS-SEP
93, p. 46,

*Qrrin G. Hatch, The Role of Congress in Sentencing: The United States Sentencing Commission,
Mandatory Minimum Sentences, and the Search for a Certain and Effective Sentencing System, 28 WAKE FOREST L.
REV, 183 {1993).

fStatement of Grover (3. Norquist, President, Americans for Tax Reform, Before the Subcommittee on
Crime, Terrorism, and Homeland Security of the Committee on the Judiciacy, House of Representatives, 111th
Cong. 34 (July 14, 2009), hitp:/fjudiciary honse.gov/hearings/pdfNorquist190714 pdf.

SiState's Sentencing Laws Flood Jails and Prisons, Sacramento Bee, Mar 7, 2010
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Natjonal Rifle Association President David Keene, and Justice Fellowship President Pat N olan.%
The Judicial Conference of the United States has consistently opposed mandatory minimum
sentences for almost 60 years, ™ and the American Law Institute has opposed them for 50 years.”!
Many other organizations have noted the defects of mandatory minimums, including the Federal
Judicial Center,” the Constitution Project’s Sentencing Initiative,” the U.S. Conference of
Mayors,™ the RAND Corporation,” a panel of the National Academy of Sciences,”® Families
Against Mandatory Minimums,”’” and the Federal Public and Community Defenders.”® Mandatory

minimums have also been condemned by numerous judges™ and academics,® religious

S*Written Testimony of David Keene submitted to the Subcommittee on Crime, Terrorism and Homeland
Security of the U.S. House of Representatives Committee on the Judiciary (July 14, 2009),
http://judiciary. house.gov/hearings/printers/111th/111-48_51013 PDT.
‘i"Pat Nolan, President, Just1ce Fe]lowshlp, Mandatory Minimums, Unjust and Unbiblicai,
. criminal-justice-reform/issue-2/823 (last visited Sept. 16,

"See Statement of Paul G. Cassell, supra note 52 (teviewing Judicial Conference opposition to mandatory
minimums i 1953, 1962, 1963, 1967, 1971, 1976, 1981, 1990, 1991, 1993, 1994, 1995, and 2005}

"See American Law Institute, Model Penal Code: Sentencing, Tentative Draft No. 2, § 6.06, comment d
(March 23, 2011).

™Barbara 8. Vincent & Paul J. Hofer, The Consequences of Mandatory Prison Terms, Foderal Judicial
Center (1994)(“evidence has accumulated indicating that the federal mandatory minimum sentencing statutes have
not been effective for achieving the goals of the criminal justice system™).

™The Constitution Praject Sentencing Initiative, Principles for the Design and Reform of Sentencing
Systems {June 7, 2005). The Coastitution Project group included, in addition to me, former Attorney General Edwin
Meese IIT {co-chair}, Professor Philip B. Heymann {co-chair), Zachary Carter, then-Tudge Paul Cassell, then-Tudge
Nancy Gertner, Isabel Gomez, Thomas Hilkier 1T, Miriam Krinsky, Norman Maleng, Judge Jon Newman, Professor
Thomas Percz, Barbara Toombs, and Professor Ron Wright. Qur Reporters were Professor Frank Bowman and
Dean David Yellen. Justice Alito was originally a member of the group {before he withdrew after being nominated
to serve on the Supreme Court) and expressed agreement with the Principles cited above.

™J.8. Conference of Mayors, Resolution Opposing Mandatory Mini Sentences 47-48 (June 2006).

"RAND Corporation Drug Policy Research Cem/ar, Mandatory Minimum Drug Sentencing: Throwing
Away the Key or the Taxpayers” Money (1997)(concluding that mandatory minimum sentences are less effective
than discretionary sentencing and drug treatment in reducing cocaine consumption or drug-related crime).

"See Albert J. Reiss, Ir., & Jeffrey A. Roth, eds., Understanding and Prevensing Violence 6 (1993)finding
that cven mplmg the length of punishment would result in only ncghglble reductions in crime).

""Families Against Mandatory Minimums, FAMMGRAM, The Case Against Mandatory Minimums

{Winter 2005), http/ffamm.org/Repositors/Primer_Final.pdf.

"Statement of Michael Nachmanoff before the USSC (May 27, 2010).

¥See, e.g., United Staies v. Powell, 404 F.3d 678 (2d Cir. 2005); United States v. Hiveley, 61 F.3d 1358,
1363 (8th Cir. 1995)(Bright, J., concurring); United States v. Abbott, 30 F.3d 71 (7th Cir. 1994); United States v.
Madkour, 930 F.2d 234, 236, 239-40 (2d Cir. 1991); United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004),
aff'd, 433 F.3d 738 (10th Cir. 2006); United States v. Redonda-Lemos, 754 F. Supp. 1401 (D) Ariz. 1990); JTohn S.
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organizations, including the National Council of Churches, and many individual denominations,®" as
well as the recently formed “Right on Crime” group that includes former House Spcaker Newt
Gingrich, former Attorney General Ed Meese, Family Research Council President Tony Perkins,
former drug czar Bili Bennett, and others.® Public support for mandatery minimum sentencing has
waned significantly in recent years,™ as illustrated in a recent New York Times article.**
III.  Potential Systemic Revisions

As a final matter, there is no need to consider fundamentally overhauling the advisory system
to make it more binding. In anticipation of Booker, a number of suggestions emerged regarding
alternative sentencing regimes that would pass constitutional muster by triggering enbanced

punishments based only on facts found by the jury. Tn my personal capacity, T have suggested a

Matrtin, Ir., Editorial, Let Judges Do Their Jobs, N.Y. TIMES, June 24, 2003, at A31 {resigning from the beach
because “|wihile I might have stayed on despite the inadequate pay, I no longer want to be a part of our unjust
criminal justice system™); Statement of Senior Judge Vincent L. Broderick {on Behalf of the Judicial Conference
Committee on Criminal Law) before the House Judiciary Subcommittee on Crime and Criminal Justice, July 28,
1993 (“I firmly believe that any reasonable person whe exposes himself ar herself to this [mandatory mininmom]
system of sentencing, whether judge or politician, would come to the conciusion that such senteneing must be
abandoned in favor of a system based on principles of fairness and proportionality.”).

#See, e.g., Rachel E. Barkow, Recharging the Jury: The Criminal Jury’s Constitutional Role in an Era of
Mandatory Senfences, 152 U.PENN. L. REV. 33 (2003); David Bjerk, Making the Crime Fit the Penalty: The Role of
Prosecuiorial Discretion Under Mandatovy Minimum Sentencing, 48 J. L. & ECON, 591 (2005); Marc L. Miller,
Domination and Dissatisfaction: Prosecutors as Semntencers, 56 STAN. L. REv. 1211 (2004); Paul G. Cassell, Too
Severe?: 4 Defense of the Federal Sentencing Guidelines (and a Crmque of F edera[ M'andatory Minimums}, 56
STAN. L. REv. 1017 (2004); William W. Schwarzer, Sentencing Gui and Mand, : Mixing
Apples and Oranges, 66 S. CAL. L. REV. 405 (1992}; Henry Scott Wallace, Mandatory Mmtmums and the Betrayal
of Sentencmg Reform, 30 FED. B. NEws & J. 158 (1933).

#nter-Faith Drug Policy Initiative, Fact S?aeet on Mandatory Minimum Sentences,
bty //www idpi.us/downloads/pdf/factsheet/n t pdf.

®Right on Crime, The Conservative case for reform: fighting crime, prioritizing victims, and protecting
taxpayers, hittp://wyww rightoncrime com/priority-issues/prisons? {last visited September 6, 2011}.

®3ee Julian Roberts, Public Opinion and Mandatory Sentencing, CRIM, JUST, & BEHAVICR, 30 (4), 483
(2003)(omly one third of thosc polled favored mandatory minimums); Eagleton Institute of Politics Center tor Public
Interest Polling, New Jersey s Opinions or Alternatves to Mandatory Minimum Sentencing (2004)(more than three
quarters of those polled would support allowing judges to set aside mandatary sentences “if another sentence would
he more mppropriate™); StrategyOne/FAMM poll (2008)(finding, among other things, that 8 in 10 of those pelled
believe courts not Congress should determine sentences),

hitp://www.famm.org/Repository/Files/F AMM%20p0l1%20no%20embargo. pdf.
®Richard Oppel Ir., Sentencing Shift Gives New Leverage to Prosecutors, N.Y. Times, Sept. 26, 2011, at

Al
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simplified guideline system based on a limited set of core culpability factors to be determined by the
jury.® Others have since discussed such an alternative at greater length.* I now believe such an
overhaul is unwarranted.

First, it does not appear that a simplified system driven by jury findings would result in more
uniform sentencing outcomes when compared with the present advisory system. This is because the
ranges under a jury-driven system would almost certainly have to be significantly wider than the
ranges under the present guidelines. Given that the median vanance under the advisory system is
roughly 12 months, virtually all sentences that are considered variances teday would be well within
the guideline range under a jury-driven system. To overhaul the system in this manner could
actually increase variations among sentences because the ranges would be so much wider.¥ Starting
over with an entirely new regime driven by jury fact-finding would be a significant and complex |
undertaking. There is no compelling reason to put the federal criminal justice system through such
upheaval to accomplish sentencing results that vary more widely than under the existing advisory
system.

Second, while scrapping the advisory system and substituting a new jury-driven system
would be a great deal of work for little or no policy benefit, there are real potential disadvantages of
such anew system. Asking juries to decide matters that were traditionally thought of as sentencing

considerations could change trial dynamics in ways that are difficult to foresce and that would

James Felman, Tow Should Congress Respond if the Supreme Court Strikes Down the Federal Sentencing
Guidelines?, 17 FED. SENT’G. REP. 97 (2004).

%See, e.g., William K. Sessions IIL, At the Crossroads of the Three Branches: The U.S. Sentencing
Commission’s Attempts to Achieve Sentencing Reform in the Midst of Inter-Branch Power Struggles, 26 L. & Pol.
305 (201 1) (At the Crossroads™); Frank O, Bowman, Beyond Band-Aids: 4 Proposal for Reconfiguring Federal
Sentencing After Booker, 2005 1. CHL LEGAL F. 149 (2005).

¥ Judge Sessions’ proposal, for example, would provide for 36 ranges varying in width from 16 months to 286
months, with two-thirds of the ranges being 80 months wide or wider. See At the Crossroads, supra note 86, at 341,
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require highly complex jury instructions and bifurcation of proceedings in some cases. Moreover,
like the initial guidelines, any system of hinding guidclines will risk a return to the prior systemic
flaws of undue rigidity and unwarranted uniformity.

Third, such a systern would introduce intractable sources of unwarranted disparity.
Individual prosecutors would determine the sentencing range in many cases by deciding what facts
to charge and what facts to bargain away. Those decisions would not be made or explained in open
court or subject to judicial review. A jury-driven system would also prevent policy evolution based
on empirical data and judicial feedback. The sentencing range in each case would be set by the
prosecutor's charges and the jury’s factfinding or the defendant’s admissions in a plea. Judges would
have no role in determining the range and little ability to sentence outside the range based on
individualized considerations or the purposes of sentencing.

Fourth, if the only argument for replacing the advisory system with a new jury-driven system
is concern about the percentage of cases sentenced outside the guidelines range, and I have heard no
other argument advanced, the argument lacks force because the rate of below-range sentences is
already dropping. The promise of the continted cvoluiion of a sentencing system that can respond
to empirical research and judicial feedback stands before us. We may be on the verge of true and
lasting sentencing reform. We should not quit before we have seen what can be accomplished.

In closing, we appreciate the Subcommittee’s consideration of the ABA's perspective on
these important issues and are happy to provide any additional information that the Subcommittee

might find helpful. Thank you for the opportunity to address you this moming.
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Mr. SENSENBRENNER. Thank you very much.

The Chair yields himself 5 minutes for purposes of questions and
a comment or two.

The whole business of the sentencing guidelines and mandatory
minimum of sentences has been extremely frustrating to Members
of the Committee on both sides of the aisle.

During my tenure as Chairman, I was very critical of judges that
did not follow the law in explaining downward departures on the
record and had difficulty with one judge in Minnesota who sealed
the record when he announced a downward departure.
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Now, we got that opened up. It required a threat of an impeach-
ment proceeding in order to do that. I think that there is a lack
of appreciation on the Federal judiciary and a lot of the Bar that
Congress’ oversight responsibility extends to the judicial branch of
government as well as to the executive branch of government.

We don’t hear a lot about that but anytime oversight has been
extended to the judicial branch of government, those who try to do
it get accused of threatening judicial independence, and I reject
that emphatically.

It is our job to look at how these laws operate and make changes
as we see necessary.

Now, Judge Saris, the downward departure rate in the District
of Massachusetts is 35.7 percent. In the Middle District of Georgia,
it is 4.7 percent.

Now, why should somebody who is convicted of a similar crime
in Massachusetts be about nine times more likely to receive a
downward departure than one who is convicted in Georgia?

Judge SARIS. Thank you, and it is an important question that
goes to the heart of this hearing.

Out of the Sentencing Reform Act—Oh. Is it on—yeah. It pro-
vides and it is a key provision in there, which is the purpose of the
Sentencing Reform Act is to eliminate unwarranted disparities but
to create sufficient flexibility to take into account aggravating and
mitigating circumstances not otherwise taken into account in the
guidelines.

Post-Booker, the Supreme Court said not once but seven times
that judges not—should start with the guidelines as your initial
baseline and starting point and then what you do is you must look
at the statutory factors in 3553(a).

And so what I am saying is when you look at the caseloads in
different districts they may be different.

Mr. SENSENBRENNER. Has the Commission made any analysis of
the statements that the law requires the sentencing judge to make
when there is either an upward or downward departure and had
some kind of a statistical comparison of the reasons the sentencing
judge gave that explanation?

Judge SARIS. There is a form—a Statement of Reasons—that a
judge must fill in stating what the guideline range is and whether
they departed under a traditional departure——

Mr. SENSENBRENNER. Yeah.

Judge SARIS [continuing]. And whether they varied. And so that
what they are supposed to do and one of the things we——

Mr. SENSENBRENNER. But the question is has there been any
comparison made by the Sentencing Commission on why there is
such a great disparity between downward departures in your dis-
trict, for example, as compared to the Middle District of Georgia.

Judge SARIS. Well, as I have mentioned, it is very caseload spe-
cific and also there are differences between regions that have al-
ways existed. So some of it is perhaps what you are worried about.
But some of it is, for example, if you have more crack cases or, for
example, if you have different prosecutorial practices.

Some of it varies by district and we have not—we have done a
very detailed statistical analysis of the comparison and, as you
know, we came in here today with certain legislative proposals——



154

Mr. SENSENBRENNER. We will look at them.

Judge SARIS [continuing]. To make sure that the guidelines are
effective——

Mr. SENSENBRENNER. Okay.

Judge SARIS [continuing]. And we are responding to this concern.

Mr. SENSENBRENNER. A couple of questions on how the Commis-
sion operates. One is the—with the unmandatory guidelines the
money expended by the Commission has increased 20 percent since
the Booker decision and the Commission has two full-time commis-
sioners at full Federal salaries, whereas the other commissioners
do not receive a full Federal salary. Can you explain those two
issues?

Judge SARIS. Well, part of this is historic. When the Commission
was first set up, everyone was full time because people were writ-
ing the guidelines. Now, we have three full-time commissioners
who get salaries. One of those spots isn’t filled.

Typically, sometimes in the past those were filled by judges so
that the judge was just getting the increment in the salary. But
right now, we have two full-time commissioners and they do what
the rest of us do—they work hard, they go—they train and are in-
volved in the—in the writing of the guidelines.

If what—if what you are asking is do—is that still justified in
today’s world, I think the Commission would feel—we actually have
three full-time spots, not two—I think the Commission would feel
at this point——

Mr. SENSENBRENNER. Okay.

Judge SARIS [continuing]. We do not need the three full-time.

Mr. SENSENBRENNER. Could you please send us the salary quali-
fications and duty description of each employee you have hired
since you became chair?

Judge SARIS. Yes.

[The information referred to follows:]



Date of Hiré:
Name:

Title:
Grade/Step:
Salary Range:
Salary:

Comments:

155

01/03/2011

Robert Dumviile
Research Associate
07/01

$42,209 — $97,333
$42,209

Fillcd vacancy created on 08/27/2010
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Research Associate
GS-07

INTRODUCTION

This position is located in the Office of Research and Data (ORD). The incumbent assists the
research staff in the preparation and analysis of quali