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CLEARING THE WAY FOR JOBS AND GROWTH:
RETROSPECTIVE REVIEW TO REDUCE RED
TAPE AND REGULATIONS

THURSDAY, JULY 12, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:35 a.m., in room
2141, Rayburn House Office Building, the Honorable Howard Coble
(Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Gowdy, Franks, Johnson, and
Watt.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
Counsel; John Mautz, Counsel; Bobby Cornett, Professional Staff
Member; Ashley Lewis, Clerk; (Minority) Susan Jensen-Lachmann,
Counsel; and Rosalind Jackson, Professional Staff Member.

Mr. COBLE. The Subcommittee will come to order.

Good to have you all with us today. I am sure there are some
Members on their way, but I don’t want to penalize people who are
promptly present. I want to give my opening statement and get
that beyond us. But it is good to have everybody with us, particu-
larly our three panelists.

Retrospective regulatory review is not a novel concept. There
have been multiple good-faith efforts to implement procedures and
initiatives for retrospective reviews, but they have not produced
sufficient results. This is partly due to the size and rapid growth
of our regulatory system. It is also due to the complexity of our reg-
ulations and the incentives of regulatory agencies.

That being said, several bills have been introduced on this topic,
and I am pleased to turn our attention to it today. Representative
Quayle, a distinguished Member of this panel, has, for example, in-
troduced H.R. 3392, which, among other things, requires agencies
to perform decennial reviews of existing major rules, including cost-
benefit analysis, and to provide recommendations on improving
these rules wherever warranted. Others, such as Representative
Hultgren and Representative Young, have also introduced bills on
retrospective review.

The theme throughout these proposals is consistent. Government
should have some responsibility to audit and review its regulations.
I believe this sentiment is supported by the prepared testimony
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from today’s witnesses. Every Member on this panel understands
and appreciates that regulations are important for our safety and
security and that changing them outside of ordinary procedures for
promulgating rules raises significant questions.

At the same time, regulations impose a cumulative burden that
is too high, and we should look for creative measures to reduce that
burden. I am very interested in learning today what proposals most
merit our attention and support. And I am also interested to know
of any other suggestions from our witnesses that could assist our
Subcommittee as we pursue this matter more thoroughly.

I understand that in addition to requiring agencies themselves to
review their regulations, the creation of a legislative commission
tasked for the sole purpose of reviewing existing regulations and
reporting back to Congress may be a viable suggestion. If so, then
what would be the mandate and parameters for such a commission,
and what tools would be needed to make it effective?

That being said, I hope today’s hearing will be a productive first
step—and I am confident that it will be—in making effective retro-
active regulatory review a reality. And I look forward to the testi-
mony from our witnesses.

And if you all will bear with me, we are still waiting for a Mem-
ber from the Democratic side. I presume that someone is en route.
So you all just stand easy for the moment, and we will resume this
imminently, hopefully.

While we are waiting, let me introduce our distinguished panel-
ists, if I may.

Randall Lutter joined Resources for the Future in 2010 following
a long and distinguished career as an economist featuring service
in three different Federal agencies under four Presidents. Mr.
Lutter’s past positions include chief economist and deputy commis-
sioner for policy at the U.S. Food and Drug Administration and
senior economist at the Office of Information and Regulatory Af-
fairs, Office of Management and Budget. His teaching experience
includes serving as an adjunct professor of economics at American
University and as an assistant professor of managerial economics
and policy at the State University of New York in Buffalo. Mr.
Lutter earned his Ph.D. and M.A. from Cornell University and his
B.A. from the University of California at Berkeley.

Dr. Lutter, good to have you with us this morning, as well.

Dr. Michael Mandel is a chief economic strategist for the Pro-
gressive Policy Institute and the founder of Visible Economy, LLC,
a New York-based news and education company. He is the author
of many books and wrote a basic economics textbook for McGraw-
Hill. Mr. Mandel also served as chief economist at Businessweek
magazine, where he was named one of the top 100 business jour-
nalists of the 20th century for his writings on innovation and
growth. Mr. Mandel’s work at the Progressive Policy Institute fo-
cuses on the impact of regulation on innovation. He currently is
president of South Mountain Economics, a consulting company, and
a senior fellow at the University of Pennsylvania Wharton School’s
Mack Center for Technological Innovation. Mr. Mandel holds a
Ph.D. degree in economics from Harvard University.

Dr. Mandel, good to have you with us, as well.
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Professor Levin is a nationally recognized legal scholar who spe-
cializes in administrative law and related public law issues. He is
a co-author of a casebook on administrative law and has published
numerous articles and book chapters on administrative law topics.
Mr. Levin previously served as Washington University Law
School’s associate dean and is currently a public member of the Ad-
ministrative Conference of the United States. Prior to joining the
faculty at Washington University in 1979, Mr. Levin worked as an
associate in the Washington, D.C., office of Sutherland Asbill &
Brennan. He clerked for Judge John C. Godbold at the U.S. Court
of Appeals for the Fifth Circuit. Mr. Levin earned his J.D. degree
from the University of Chicago and his B.A., magna cum laude,
from Yale University.

As 1 said before, we are fortunate to have such a distinguished
panel.

And we will continue to stand easy until someone joins us.

The gentleman from South Carolina is here.

Mr. GowDY. Good morning, Mr. Chairman.

Mr. COBLE. A prominent golfer, I have been told. Good to have
you, Mr. Gowdy.

Mr. Gowpy. Delighted to be here.

Mr. CoBLE. With that in mind, we can commence.

So, Dr. Lutter, why don’t you start us off?

If you would, gentlemen, try to confine your comments to within
the 5-minute rule, if possible. You have an amber light that will
appear after the green light vanishes. That amber light will alert
you that you have about a minute to wrap up. Now, you won’t be
keel-hauled if you violate the 5-minute rule, but we do try to com-
ply with the 5-minute rule.

So, Dr. Lutter, why don’t you start us off?

TESTIMONY OF RANDALL W. LUTTER, Ph.D., VISITING
SCHOLAR, RESOURCES FOR THE FUTURE

Mr. LUTTER. Chairman Coble, Members of the Subcommittee, I
am pleased to be able to speak to you today about retrospective re-
view and analysis of Federal regulations.

I am Randall Lutter, visiting scholar at Resources for the Future.
My testimony today is based partly on a report I recently authored
for the Mercatus Center at George Mason University, which I sub-
mit for the record, and partly on my experience managing and eval-
uating Federal regulatory programs to reduce risks. I have served
in senior staff and executive positions at the Federal Office of Man-
agement and Budget, the Council of Economic Advisers, and the
Food and Drug Administration. My work on different regulatory
matters appears in a variety of scholarly journals. And my testi-
mony represents exclusively my own views and not necessarily
those of any organization.

While the Federal Government offers substantial protections to
Americans’ health, safety, environment, and financial security, the
specifics of Federal regulation deeply frustrate many Americans as
they try to read prescription drug labeling or mortgage disclosure
forms, board airliners or manage small businesses. Codified Fed-
eral regulations today total more than 165,000 pages and have
grown at an average annual rate of 2.8 percent per year since 1970.
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Concern over Federal regulations has led President Obama to
issue three Executive orders on Federal regulatory policy since
January of last year. All three spell out policies on retrospective re-
view—the reexamination of extant regulations to identify modifica-
tions, including possible elimination as warranted.

My remarks today focus on such review and on the retrospective
analysis that can inform such review. Today I emphasize two spe-
cific question; the appendix to my testimony provides supporting
information and details.

The first question is how well recent regulatory review efforts
have worked.

Fifteen years ago, President Clinton’s National Partnership for
Reinventing Government, under the leadership of Vice President
Gore, was successful in reducing the number of pages of regula-
tions. The total number of pages in the Code of Federal Regula-
tions fell by 7,000 from 1995 to 1997, leaving it about 14,800 pages
below where it would have been if it had instead followed long-term
trends.

But a count of pages is not equivalent to regulatory burden or
a measure of people’s welfare. Moreover, in a later listing of accom-
plishments for its first 5 years, the National Partnership makes no
mention of any specific reduction in regulatory burden. Were the
economic effects of this simplification of rules nil because the
changes in rules were simply housekeeping steps, such as the
elimination of unnecessary regulations governing buggy whips and
horse-drawn carriages, or were there instead genuine efficiency
gains as the result of modification or elimination of regulations
seen as inefficient with the benefit of hindsight? In fact, it is quite
unclear what aggregate economic effects this reinvention initiative
had because there was no claim of aggregate effects and I am un-
aware of any estimate from an independent source.

In the George W. Bush administration, the Federal Office of
Management and Budget conducted different regulatory review ef-
forts, including a major push to review existing regulation of the
entire manufacturing sector that it began in 2004. I focus briefly
on this effort, which OMB described in its 2008 report to Congress
on Federal regulations.

Its effort began with 189 nominations that members of the public
provided in response to a request in a 2004 draft report to Con-
gress for suggestions for specific reforms to regulation, guidance
documents, or paperwork requirements that would improve manu-
facturing regulations. OMB determined that 76 of the 189 nomina-
tions were priorities, and it found that 69 of the 76 reform items
were complete as of January 2009.

The items listed in that report are quite diverse and include
many actions better characterized as administrative steps rather
than modification or elimination of Federal regulations. For exam-
ple, the OMB report mentions 16 Federal reports, at least 2 of
which concluded that no change in existing rules was appropriate.
The report also includes four guidance documents, which don’t have
the full force and effect of law. They also include actions such as
an EPA determination, a response to a petition, a revised reporting
policy, the development of an internal issue paper, and one action
that appears to substantially precede the retrospective review proc-
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ess initiated in 2004, as well as a legislative action regarding tax-
ation.

At least two of these actions, however—EPA’s spill prevention,
control, and countermeasures rule and its hazardous waste rules to
encourage recycling—likely offered significant savings. Since OMB
didn’t offer any aggregate estimates of the benefits and costs of
these regulatory changes, however, there is little basis for an over-
all judgment.

In the interest of time, let me offer a quick sum-up, if I may. A
continuing challenge is efforts to measure the actual results of Fed-
eral regulations. President Obama stated eloquently in an Execu-
tive order in January of last year that the regulatory system must
measure and seek to improve the actual results of regulatory re-
quirements. This year, he reiterated that same phrase. In fact, it
is very difficult to estimate the actual results, and regulatory agen-
cies have taken only very limited steps in that regard.

So let me stop here and say that I look forward to this oppor-
tunity to testify. I am grateful for it. And I look forward to your
questions.

Mr. CoBLE. Thank you, Dr. Lutter.

[The prepared statement of Mr. Lutter follows:]
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I INTRO

Chairman Coble, Ranking Member Cohen. and members of the subcommittee, I am pleased to be able to speak
to vou today about retrospective review and analysis of federal regulations. I am Randall Lutter, visiting scholar
at Resources for the Future. My testimony today is based partly on a report I recently authored for the Mercatus
Center at George Mason University, which I submit for the record, and partly on my experience managing and
evaluating federal regulatory programs to reduce risk. I have served in senior staff and executive positions at the
federal Office of Management and Budget, the Council of Economic Advisers, and the Food and Drug Administra-
tion. My work on different regulatory matters appears in a variety of scholarly journals. My testimony represents
exclusively my own views, and not necessarily those of any organization,

H. BACKGROUND

While the federal government offers substantial protections to Americans’ health, safety, environment, and finan-
cial security, the specifics of federal regulation deeply frustrate many Americans as they try to read prescription
drug labels or mortgage disclosure forms, travel by air, or manage small businesses. Codified federal regulations
today total more than 165,000 pages and have grown at an average rate of 2.8 percent per year since 1970.

Concern over federal regulations has led President Obama to issue three executive orders on federal regulatory
policy since January 20117 All three spell out policies on retrospective review—the reexamination of extant regu-
lations to identify modifications, including either increases or decreases in stringency, and possible elimination as
warranted. My remarks today focus on such review, and on the retrospective analysis that can inform such review.

Today T emphasize two specific questions; the appendixes to my testimony provide supporting information and
details.

1.1 gratefully acknowledge the very helpful assistance of Asa Skinner in preparing this testimeny.

2. Executive Crder no. 13563, Code of Federal Regulation: 3, sec. 3,821 (January 18, 2011), hitp:/ /Awww.reginfo.gov/public/jsp/Utilities/
EC_13563.pdf; Executive Crder no. 13579, Code of Federal Regulations, fitle 3, sec. 41,587 (July 11, 2011}, http://www.reginfo. gov/public/
jsp/Utilities/EC _13579.pdF; Exacutive Order no. 13610, Code of Federal Regulations.
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Hi HOW WELL HAVE RECENT REGULATQORY REVIEW EFFORTS WORKED?

As described in my report for Mercatus, President Clinton’s National Partnership for Reinventing Government,
under the leadership of Vice President Gore, was successful at reducing the number of pages of regulations. The
total number of pages in the Code of Federal Regulations fell by about 7,000 from 1995 to 1997, leaving it at about
14,800 pages below where it would have been in 1997 if instead it had followed long-term trends. A count of pages,
however, is not equivalent to regulatory burden or a measure of people’s welfare, Mereover, in a later listing of
accomplishments for its first five years, the National Partnership makes no mention of any specific reduction in
regulatory burden. Were the economic effects of this simplification of regulatory policy nil, because the changes
in rules were simply houseckeeping steps, such as the elimination of unnecessary and obselete regulations govern-
ing buggy whips and horse-drawn carriages? Or were there genuine efficiency gains as a result of the modifica-
tion or elimination of regulations that were recognized as inefficient with the benefit of hindsight? In fact, it is
quite unclear what aggregate economic effects this reinvention initiative had on regulated entities or the public,
because there was no claim of aggregate effects, and I am unaware of independent estimates of such effects by
analysts outside the federal government.

During the George W. Bush Administration, the Office of Management and Budget (OMB) conducted different
retrospective regulatory review efforts. I focus on one started in 2004. In that year, OMB launched a major effort
to review existing regulations of the manufacturing sector and reported on this effort in its 2008 report to Con-
gress. Its effort began with 189 “nominations” that members of the public provided in response to arequest in a
2004 draft report to Congress for suggestions for specific reforms to regulations, guidance documents, or paper-
work requirements that would improve manufacturing regulations. OMB determined 76 of the 189 nominations
to be priorities and found that 69 of the 76 reforim items were complete as of January 2009.2 The items listed in
that draft report are quite diverse and include actions better characterized as administrative steps rather than
modifications or eliminations of federal regulations.

For example, the OMB draft report mentions 16 federal reports, at least two of which concluded that no change
in existing rules was appropriate. They include four guidance documents, which do not have the full force and
effect of law. They alse include actions such as an Environmental Protection Agency determination,*a response
to a petition,®a revised reporting policy,” the development of an “internal issue paper,”” one action that appears
to substantially precede the retrospective review process initiated in 2004, and a legislative action regarding
taxation.® At least two of these actions, e.g., the Environmental Protection Agency’s Spill Prevention Control and
Countermeasures rule and its Hazardous Waste rules to encourage recycling, likely offered significant savings.
Since OMB did not offer any agpregate estimate of the benefits and costs of these regulatory changes, however,
there is little basis for a general judgment. Notwithstanding the paltry evidence of economic effects, this process
of retrospective review offers other benefits, In particular, it gives regulated entities, nonprofit organizations, and
the general public an opportunity to request changes to extant federal regulations.

These two historical examples suggest that the accomplishments of retrospective regulatory review efforts to date
have been modest. One reason for the modest results may be that agencies in charge of developing regulations
to achieve statutory missions have difficulty improving their own regulatory programs without specifie stimulus

3.U.5. GMB, "Appendix E" in 2008 Report to Congress on the Benefits and Cests of Federal Regulations and Unfunded Mandates on State,
Local, and Tribal Entities {January 2009).

4. ltem #36 in Appendix E te the 2008 report, see also ltem #75, to streamiine and simpiify duty drawback at customs.
5. ltem #57.

6. ltem #68

7 ltem #1176
8
9
1

. ltern #145, published as a final ruie in December, 2004.
ltam #188.
0. See ltemn #42 (73 FR 64668) and tems #54-#58 (73 FR 74235) in CMB's draft report
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from outside the agency. While such efforts have been able to reduce the number of pages of extant regulations,
and sometimes led to revisions to existing regulations that reduce excess burden, whether they do this in a man-
ner that significantly lowers overall regulatory burden or improves efficiency is hard to say.

I, ARE AGENCIES TAKING ACTIVE STEPS TO IMPROVE MEASUREMENT OF THE ACTUAL RESULTS OF
FEDERAL REGULATIONS?

In January of 2011, President Obama, in Section 1 of E.0. 13563, stated eloquently that the regulatory system “must
measure, and seek to improve, the actual results of regulatory requirements.”” Moreover, in Section 1 of E.0.13610,
on identifying and reducing regulatory burdens, the President reiterated this same phrase. Many economists and
analysts would agree that improved measurement of the effects of federal regulation is important. Such measure-
ment could reduce the uncertainty about the effects and the merits of regulatory programs. If coupled to improve-
ments, it could foster confidence that the federal regulatory systein is delivering valuable benefits at modest costs.
Unfortunately, agencies appear to be taking only very limited steps to improve such measurement.

Key federal agencies are not incorporating efforts to measure actual results of regulations into their major rule-
makings. I considered the Federal Register notices for all economically significant proposed, final, and interim
final rulesissued by four key federal agencies since E.0. 13563 was published, on January 21, 2011. I focused on the
Envirenmental Protection Agency (EPA), the Food and Drug Administration (FDA), the National Highway Traffic
Safety Administration (NHTSA), and the independent Securities and Exchange Commission (SEC). I include the
SEC even though it is an independent agency because President Obama’s July 2011 E.0. 13579 contains the same
language as Section 6 of E.O. 13563, except that it uses the word “should” instead of “shall”* I find that none of
these rules issued by any of these agencies—25 in total—mentioned either “must measure” or “actual results™?
The word ¢
the ideas in E.O. 13563. This finding indicates that these rules have been drafted without identifiable efforts to
measure actual results of regulations, as the president had directed.

etrospective” caine up only once in the 25 rules examined and this occurrence was not relevant to

This is not to say that the agencies are not implementing the president’s directive to develop plans for retrospective
review. In fact, they have issued and even updated such plans. As described in my report for Mercatus, however,
such plans, at least for the four key agencies that I focus on, mostly reflect business-as-usual management. There
is little discernible new work en the retrospective analysis and measurement called for in the executive order.

It is worth noting that information regarding retrospective estimates of the benefits and costs of federal regula-
tions is quite limited. In a 2011 report to Congress on the benefits and costs of federal regulation, the OMB uses
tbe phrase “benefit-cost ratios” in a discussion of retrospective analysis, suggesting that it has information on
both costs and benefits for a set of regulations. In fact, a footnote in an earlier 2005 OMB report that also used
ratios acknowledges that this is rarely the case, saying, “A ratio was used [in the OMB analysis] because in most
cases benefits were not monetized and, in some cases, unit benefits were not projected for health or environmen-

s

tal improvements.

Inmy own review of these retrospective analyses of extant federal regulations, I found very few that provide suf-
ficient information to evaluate whether benefits outweighed costs. The overwhelming majority of retrospective

11. Executive Order no. 13563

12. bid.

13. The EPA issued eleven rules, the FDA issued two, the NHTSA issued three, and the SEC issued nine

14. U.5. OMB, 2011 Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded Mandates on State, Local, and Tribal
Entities (June 2011), 64,

15. .5, OMB, Validating Regulatory Analysis: 2005 Repert to Congress on the Costs and Benefits of Federal Regulations and Unfunded Manda-
tes on State, Local, and Tribal Entities (2005), 42
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analyses reviewed by Winston Harrington, the OMB, and later work by David Simpson of EPA provide information
only about costs, about a key but incomplete measure of benefits (such as fatalities but not nonfatal injuries), or
about both costs and a poor proxy for benefits (such as emissions reductions or the number of acres treated by a
pesticide). In reviewing those retrospective analyses, T identified just four regulations, all issued by the NHTSA,
for which retrospective studies provided both information about costs and reasonably comparable measures for
benefits, expressed either in teims of dollars or in adverse health cutcomes avoided. For another five regulations
issued by the Occupational Safety and Health Administration, there are retrospective studies of reduced fatalities
attributable to regulations. Unfortunately, these retrospective studies provide no estimates of the nonfatal inju-
ries avoided or of the costs of the control technologies. The rest of the retrospective studies provide insufficient
information to make judgments about the regulations’ econemic merit.

This observation suggests that a key focus should be on improving the availability of information about costs
and benefits, or at least about effectiveness. One approach would be to use more regularly market-based regula-
tory approaches such as tradable permits. Such permits provide information about the marginal cost of controls
through their market prices. A second approach would be to use studies of consumer comprehension, including
through the random assignment of surveys of different design, to judge the effectiveness of mandatory informa-
tion disclosure, an important strategy in both environmental and financial regulation. A more challenging longer-
term approach would be to foster a culture of experimentation, so that regulatory agencies have more information
about the likely costs, effectiveness and benefits of their actions before promulgating tinal rules, although such a
goal may be attainable only in the relatively distant future.

V. RECOMMENDATIONS

T have two general suggestions for policy makers:

1. Promote impartiality in retrospective analysis and review. Refrain from asking for self-evaluations and self-
review and instead seek review and analysis from independent third parties. Government officials, naturally,
have difficulty being objective in the review or analysis of regulations that they or their colleagues earlier
developed.

2. Seriously promote data collection, access, and analysis, either by incorporating them into new regulations being
issued or by other means. Use of market-based approaches can automatically generate information about the
marginal costs of controls; well-functioning markets for sulfur dioxide emission controls, for example, provide
current information about the incremental cost of reducing such emissions. Studies on consumer comprehen-
sion of information being disclosed might reveal that alternative forms are much more effective at promoting
comprehension. More generally, greater data collection, access, and analysis can foster improved understand-
ing of regulations and contribute to reducing regulatory burdens and improving their effectiveness.

Thank you for the opportunity to testify today. I look forward to your questions.

MAERCATUS CENTER AT GECRGE MASON UNIVERSITY 4
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Mr. CoBLE. Dr. Mandel?

TESTIMONY OF MICHAEL MANDEL, Ph.D., CHIEF ECONOMIC
STRATEGIST, PROGRESSIVE POLICY INSTITUTE

Mr. MANDEL. Mr. Chairman, Members of the Subcommittee,
thanks very much for the opportunity to address the issues with
retrospective regulatory review, and alternative mechanisms for re-
ducing the burden of regulation without losing its benefits.

Much of my testimony is drawn from a policy brief published in
February of 2011 by the Progressive Policy Institute, where I am
chief economic strategist. I am also affiliated with the Mack Center
for Technological Innovation at Wharton as a senior fellow.

One of my main concerns as an economist is the link between in-
novation and regulation. Innovation is the key force propelling
growth and creating jobs. On the other hand, regulation is essen-
tial for making our economy work smoothly. Unfortunately, if the
regulatory burden is too heavy, it can tend to suppress the innova-
tion and entrepreneurial energy that we need. So if we care about
the long-term performance and competitiveness of the American
economy, we have to focus on periodically lightening the regulatory
load.

This is not a new idea, as Dr. Lutter describes. It is not even ter-
ribly controversial. Reaching back to Jimmy Carter, every Presi-
dent, Democratic and Republican, has instructed his agencies to re-
consider and review existing regulations. Yet, without exception, all
of these attempts at retrospective review seem to have produced
considerably less than the desired result. One might almost say
they have failed.

The question is, why is retrospective review so hard to do effec-
tively? One issue is foot-dragging by agencies, but that isn’t the
whole story. First, the retrospective review process consists of ana-
lyzing the costs and benefits of each regulation individually. The
problem is, it is possible for every individual regulation to pass a
cost-benefit test while the total accumulation of regulations still
creates a heavy burden on Americans. The number of regulations
matter, even if individually all are worthwhile. I call this the peb-
ble-in-the-stream effect. Throw one pebble in the stream, nothing
happens. Throw two pebbles in the stream, nothing happens.
Throw 100 pebbles in a stream, and you have dammed up the
stream. Which pebble did the damage? It is not any single pebble;
it is the accumulation.

The other issue is the very structure of the regulatory process
makes it more expensive and difficult to undo regulations than to
create them in the first place. When the original reg is put in place,
the agency can use whatever evidence is available. By contrast,
after a regulation has been in place for a while, the agency has to
do a cost-benefit analysis using real data on actual outcomes and
costs, which is expensive and difficult to collect.

So what we need is a process that allows us to tackle the accu-
mulation of regulation without having to fight over each one indi-
vidually. What PPI has proposed is an independent Regulatory Im-
provement Commission, modeled somewhat along the successful
process set up for the Base Realignment and Closure Commission,
or BRAC. The Regulatory Improvement Commission would be
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given the task of coming up each year with a package of 10 to 20
regulations to undo, rewrite, or otherwise improve. They can be
small regs or large ones. The package is sent to Congress for an
up-or-down vote and then, if passed, sent to the President for his
signature.

What are the benefits of the Regulatory Improvement Commis-
sion over retrospective review? First, it would get us away from
agencies reviewing their own regulations. The commission would
draw on expertise from different agencies, but it would be able to
make an independent decision. Second, if the experience with
BRAC is any guide, voting on a package of regulatory reforms
would be easier than hand-to-hand fights over individual regs.
Third, and perhaps most important, having Congress vote on the
package of reforms legally allows us to short-circuit the cum-
bersome regulatory review process. The Regulatory Improvement
Commission would hold hearings, but because the package of re-
forms would need the approval of Congress, the hearings wouldn’t
have to be arduous compared to the process that an agency would
have to follow by itself.

The bottom line is that the Regulatory Improvement Commission
needs to combine efforts of both the legislative and executive
branches to be effective. The executive branch by itself cannot get
a grip on the problem. That is why retrospective review doesn’t
work no matter who the President is.

I should note that the February 2011 policy brief lays out some
more details about how the Regulatory Improvement Commission
could be structured. For example, the scope of the commission
could be structured to stay away from environmental regulations or
expanded to encompass agencies such as the FCC. The commission
could be made temporary like the BRAC Commission so that it reg-
ularly has to be reauthorized. The commission could set up a Web
site where businesses and individuals could submit suggestions for
which regulations to undo or change.

In truth, there are a lot of different ways to make a Regulatory
Improvement Commission work. The key is to set up a mechanism
which offers a systematic and objective process for identifying a
package of regulations to be undone or fixed, while acknowledging
that Congress has to be an essential part of the process.

Thank you.

Mr. CoBLE. Thank you, Dr. Mandel.

[The prepared statement of Mr. Mandel follows:]
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SUMMARY

How can we reduce the economic burden of regulation without losing its benefits? Many
presidents have tried retrospective regulatory review, and the results have always fallen well

short of expectations.

This statement draws extensively on a policy brief that I wrote for the Progressive Policy
Institute, where I am Chief Economic Strategist. In this statement, I will first explain the reasons
why retrospective regulatory review is doomed to failure. T will then describe an alternative

approach for lowering the regulatory burden, the Regulatory Improvement Commission.
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STATEMENT

Mr. Chairman, Ranking Member Cohen, members of the subcommittee. Thank you very much
for the opportunity to address the problems with retrospective regulatory review, and alternative

mechanisms for reducing the burden of regulation without losing its benefits.

Much of my testimony is drawn from a policy brief published in February 2011 by the
Progressive Policy Institute, where I am Chief Economic Strategist. '1 am also affiliated with the
Mack Center for Technological Tnnovation at Wharton as a senior fellow. Until 2009, T served
as Chief Economist at BusinessWeek, where I helped direct the magazine’s domestic and
international economic coverage. I’ve written three books on uncertainty, innovation and

growth, and one basic economics textbook.

One of my major concerns as an economist is the link between innovation and regulation. On
the one hand, innovation is the key force propelling growth and creating jobs. On the other
hand, regulation is essential for making our economy work smoothly. This balancing act is
crucial in every industry—telecom, Internet, pharmaceuticals, manufacturing. It affects both

big companies and small.

Unfortunately, if the regulatory burden is too heavy, it can tend to suppress the innovation and
entrepreneurial energy that we need. So if we care about the long-term performance and
competitiveness of the American economy, we have to focus on periodically lightening the

regulatory load.

! The policy brief “Reviving Jobs and Innovation: A Progressive Approach to Improving
Regulation” (Progressive Policy Institute, February 2011) is submitted as an attachment.
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This is not a new idea. It’s not even terribly controversial. Reaching back to Jimmy Carter,
every president, Democrat and Republican, has instructed his agencies to reconsider and review

existing regulations.

Yet without exception, all of these attempts at retrospective review seem to have produced
considerably less than the desired result. One might almost say that they failed. Certainly none

of them succeeded.

The question: Why is retrospective review so hard to do effectively? One issue is foot-dragging
by agencies. But that isn’t the whole story. In fact, two other problems undermine the usefulness

of retrospective reviews.

First, the retrospective review process consists of analyzing the costs and benefits of each
regulation individually. Starting with a list of regulations that are candidates for reform, the

agency goes down the list one-by-one and asks if the benefits exceed the costs.

The problem is that it’s possible for every individual regulation to pass a cost-benefit test, while
the total accumulation of regulation creates a heavy burden on Americans. The number of

regulations matter, even if individually all are worthwhile.

I call this the ‘pebble in the stream’ effect. Thrown one pebble in the stream, nothing happens.
Throw two pebbles in the stream, nothing happens. Throw one hundred pebbles in the stream,
and you have dammed up the stream. Which pebble did the damage? It’s not any single pebble,

it’s the accumulation.
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Business people complain about the accumulation of regulations all the time. They say: “I
understand why I had to apply for a permit, but why do I need five permits?” Each permit

probably makes sense, on its own terms, but in total they create a large drag.

Some may disagree, but in my view it’s hard to point to “bad” regulations—regulations that by
themselves are job-destroying or innovation-inhibiting. As a result, a regulatory review process

looking to eliminate “bad” regulations will not find many candidates.

The other issue is that the very structure of the regulatory process makes it more expensive and
difficult to undo regulations than to create them in the first place. When the original regulation
is put in place, the agency can use whatever evidence is available, including small-scale
academic experiments. By contrast, after the regulation has been in place for a while, the
agency has to do a cost-benefit analysis using real data on actual outcomes and costs. That
requires a sizable and expensive data collection effort, which may feel like an additional

imposition for the companies affected by the regulation.

The good news is that we don’t need wholesale deregulation, or a complete overhaul of existing
regulations. What we need is to scrape away some of the excess accumulation of rules, while

leaving the most effective ones alone.

1t’s like scraping barnacles off the bottom of a boat. It’s a thankless chore that must be done, or
else the boat gradually slows down. When you scrape barnacles off the bottom of a boat, you

don’t stop and think about each barnacle individually, you just do it. (The big difference, of
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course, is that regulatory ‘barnacles’ do a lot of complaining.)

So we need a process that allows us to tackle the accumulation of regulation, without having to
fight over each one individually. What PPl has proposed is an independent Regulatory
Improvement Commission modeled somewhat along the successful process set up for the Base

Realignment and Closure (BRAC) Commission.

The Regulatory Improvement Commission would be given the task of coming up each year with
a package of 10-20 regulations to undo, rewrite or otherwise improve. They can be very small
regulations, or large ones. The package is sent to Congress for an up or down vote, and then if

passed, sent to the president for his signature.

What are the benefits of the Regulatory Improvement Commission over retrospective review?
First, it would get us away from agencies reviewing their own regulations. The Commission
would draw on expertise from the different agencies, but it would be able to make an

independent decision.

Second, if the experience with BRAC is any guide, voting on a package of regulatory reforms

would be easier than hand-to-hand fights over individual regulations.

Third, and perhaps most important, having Congress vote on the package of reforms legally
allows us to short-circuit the cumbersome regulatory review process. The Regulatory
Improvement Commission would hold hearings, but because the package of reforms would need

the approval of Congress, the hearings wouldn’t have to be arduous, compared to the process
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that an agency would have to follow.

The bottom line is that the Regulatory Improvement Commission needs the combined efforts of
both the legislative and executive branches to be effective. The executive branch by itself
cannot get a grip on the problem. That’s why retrospective review doesn’t work, no matter who

the President is.

The February 2011 policy brief lays out more details about how the Regulatory Improvement
Commission could be structured. For example, the scope of the Commission can be restricted to
stay away from environmental regulations, or can be expanded to encompass agencies such as
the FCC. The Commission could be made temporary, like the BRAC Commissions, so that it
regularly has to be re-authorized. The Commission could set up a website where businesses and

individuals could submit suggestions for which regulations to undo or change.

In truth, there’s a lot of different ways to make a Regulatory Improvement Commission work.
The key is to set up a mechanism that offers a systematic and objective process for identifying a
package of regulations to be undone or fixed, while acknowledging that Congress has to be an

essential part of the process.

Thank you.
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Mr. COBLE. Professor Levin?

TESTIMONY OF RONALD M. LEVIN, WILLIAM R. ORTHWEIN
DISTINGUISHED PROFESSOR OF LAW, WASHINGTON UNI-
VERSITY SCHOOL OF LAW

Mr. LEVIN. Thank you, Mr. Chairman and Members of the Sub-
committee.

As the Chairman mentioned, I am a scholar who specializes in
the field of administrative law. And I think you would find a broad
agreement among students of my field that agencies don’t do as



31

much reexamination of their existing rules as they should. In any
large regulatory program, there are going to be some rules that
have outlived their usefulness or need updating or perhaps can
now be seen as having been mistakenly drafted from the beginning.
So the question is what steps might be taken to identify those rules
and how to go about fixing them.

The Administration has devised an elaborate lookback program,
and the Subcommittee should evaluate its track record, but I am
prepared to assume for purposes of today’s discussion that Con-
gress will take a serious look at establishing a program of retro-
spective reviews on its own. The other panelists today have some
interesting ideas for setting up external bodies to manage the ret-
rospective review or lookback process, but, at least for purposes of
comparison, I intend to explore how Congress might structure a
mandate for retrospective review to be administered by agencies
themselves, which is the more common pattern and possibly the
most workable one.

In my statement, I draw on recommendations issued by the
American Bar Association and the Administrative Conference of
the United States on the very subject of retrospective reviews.
Those are both organizations that I have worked with for years, al-
though I am not speaking for either of them today.

Specifically, in this discussion, I will emphasize four themes that
I believe the Subcommittee should take into account as it considers
possible legislation on retrospective review. And I call these themes
selectivity, affordability, flexibility, and evenhandedness.

As to selectivity, I think priority-setting is essential to an effec-
tive scheme. If you direct an agency to review all of its rules, as
sometimes has been done in the past, they will do a superficial job
on them. So if you want a rigorous examination of a rule’s effects,
that level of effort should be targeted at particular rules in a well-
considered fashion. And the agencies will need discretion to do
that.

But when I say “discretion,” I don’t mean to imply that they
should make their selection of rules to be reviewed in isolation
from the rest of the world. I think you should have opportunities
for input by OIRA, by the White House, by the relevant oversight
Committees of Congress, and from the public. And these days, of
course, the Internet makes opportunities for the public to partici-
pate easier than it ever has been in the past.

The second criterion I offer is affordability, by which I simply
mean that rigorous research into the effectiveness of a rule will
take real resources. And if Congress wants the agency or anybody
else to do it, it will need to provide funding for it. And I know that
is not a small consideration these days. Agencies are already, in my
opinion, seriously constrained by tight budgets in carrying out
tasks that Congress has assigned to them. But these days, many
Members have instituted tight curtailment on discretionary spend-
ing, and there are proposals to constrain it even more. And there
is a tension between that impulse and the goal of promoting careful
analysis that hasn’t been done in the past.

My third criterion is flexibility. By that I mean the legislation
should not be too detailed about how the reviews are to be con-
ducted, because various programs have different structures and dif-
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ferent needs. Specifically, the ABA resolution that I mentioned
identifies as possible alternative approaches multi-agency reviews,
reviews by broad categories of rules or by subjects or by impact on
specific groups, like small business or State and local governments,
or cleanup reviews to get rid of entirely obsolete rules. I think a
statute that governs retrospective reviews might provide a menu of
approaches for an agency to follow but it should not try to make
one size fit all.

My fourth criterion, fourth and last, is what I call
evenhandedness. Some rules become obsolete by being too restric-
tive, and others become obsolete by being too weak. And a balanced
lookback process should facilitate an agency’s capacity to repair ei-
ther type of problem. In my statement, I use the example of pollu-
tion standards that EPA has used under a mandate to apply the
best technology available. Well, technology evolves, but the agency
often doesn’t get around to strengthening its rules to bring them
into compliance with the statute.

Now, of course, there are going to be disagreements in this body
and elsewhere about how much the problem of overregulation com-
pares with the problem of underregulation. But if you want to es-
tablish permanent legislation along the lines of the Administrative
Procedure Act, it should be politically neutral, and you could then
leave it to the political process to determine at any particular time
what rules are causing the greatest problem.

With that, I will conclude my oral statement, and I will be happy
to respond to any questions you may have. Thank you again for let-
ting me testify.

Mr. CoBLE. Thank you, Professor.

[The prepared statement of Mr. Levin follows:]
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Testimony of Ronald M. Levin
William R. Orthwein Distinguished Professor of Law
Washington University in $t. Louis

Before the
U.S. House of Representatives
Committee on the Judiciary
Subcommittee on Courts, Commercial and Administrative Law

Hearing on “Clearing the Way for Jobs and Growth:
Retrospective Review to Reduce Red Tape and Regulations”

July 12, 2012

Chairman Coble, Ranking Member Cohen, and members of the subcommittee, it is a
privilege for me to be able to appear before you today to discuss the timely subject of
retrospective review of administrative agency rules.

By way of brief introduction, 1 am the William R. Orthwein Distinguished Professor of
Law at Washington University in 8t. Louis. 1 have taught and written about administrative law
for more than thirty years. {am the coauthor of a casebook on administrative law and have also
written many taw review articles in that field. In addition, [ am a past Chair and longtime active
member of the Section of Administrative Law and Regulatory Practice of the American Bar
Association (ABA); and I currently serve as a public member of the Administrative Confetence
of the United States (ACUSY and chair of its Judicial Review Committee. In this statement, |
will draw upon advisory statements that the ABA and ACUS have adopted concerning
procedures tor retrospective review, However, | am testifying today solely in my individual
capacity and not on behalf of any organization.

L. BACKGROUND

I agree with what [ gather is the fundamental premise that underlies this hearing: that
regulatory agencies have a responsibility {0 engage periodically in a careful evaluation of their
existing rules. Retrospective review. also known as the “lookback™ process, is an important
function, because rules often become obsolete or fail to work out as expected. Often the reasons
for this failure could not have been anticipated when the rule was issued, Factual circumstances
change, as do legal environments and political realities. In short, the tendency toward
ohsolescence is, to o large extent, simply a consequence of the complexities of Hife and the
dynamic nature of our society.

Notwithstunding these good reasons to conduct retrospective review, agencies will not
always engage in as much review as they shonld unless some external pressure is brought to bear.,
Enertia can take hold for a variety of reasons.  Agencies are often focused on legal mandates to
develop new regulations, or on their leadership’s goals of fulfilling new policy initiatives, and so
the less glamorous task of revisiting rules that are alroady on the books frequently fakes 4 back
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seat.

The tendency to shun retrospective review should not be overstated. Even where no
external compulsion is involved, agencies do frequently reexamine their regulations and take
curative action. Indeed, in 2007 the Government Accountability Office conducted a subsiantial
study of more than 1300 reviews by nine agencies over a six year period and found that
voluntarily initiated reviews actually occurred more frequently than mandatory ones (required by
statute or executive order or directive).! In view of the structural factors that serve to reinforce
inertia at the agency level, T do not think the GAO findings entirely undermine the case for an
externally imposed program of retrospective reviews, but they would seem to counsel moderation
in the design of such a program.

In any event, legislative and executive branch authorities have already taken a varjety of
steps to encourage agencies fo reexamine and eliminate or modify outdated regulations. The
Regulatory Flexibility Act requires agencics to review regulations that have a “significant
cconomic impact upon a substantial number of small entities” at least once every ten years.”
Moreover, presidential initiatives in this area date back at least to the Carter Administration® and
have been pursued especially energetically during the past four presidential administrations. The
first President Bush directed agencies to review all of their rules within a ninety-day period;
President Clinton incorporated a retrospective review mandate into his cxecutive oversight order;
and the second President Bush solicited nominations from the public of specitic rules that were
in need of reform.

Beginning in 2011, the Obama administration has pursued a particularly elaborate
lookback policy. In Executive Order 13563, the President called on all executive agencies to
submit plans for retrospective review of their “significant” regulations to the Office of
Regulatory Affairs (OIRA). A subsequent directive, Executive Order 13579, urged independent
agencies to comply (veluntarily) with a similar process.” Finally. Executive Order 13610, which

‘Govermment Accountability Office, Reexamining Regulations: Opportunities Exist to fmprove
Effectiveness and Transparency of Retrospective Revigws, GAD-07-79, at 13-15 (2007).

SUSC§ 610 (2006
*GAD Report, supra note 1, at 10,

MAKING 356-35 (Sthed. 20173

“For details, see TErREY 8. LUBBERS, A GUIDD 10 FEBERAL AC
76 Fed. Reg. 3821 (Jan. 18, 26103,

76 Fed, Reg. 41587 (July 11, 201 1), OIRA followed ap on this order by issuing a guidance metgorandum
for independent agencies. OMB Memorandum M-11-28. In sebstance, this memorandom largely repeats the advice
amd policy positions that OIRA had directed to executive agencies in an eatlier document, OMB Memorandum M-
NRA noted, however, that this guidance was “issued with full respect for the independence of |independent]
R at 1. Both memorsnds are avaiisble at

Hge

htsp/
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was published two months ago, expanded-on the prior orders by directing executive agencies to
take “further steps . . . consistent with law, agency resources, and regulatory priorities, to
promote public participation 10 retrospective review, to modetiiize our reglatory system, and to
institutionalize regular assessmient of significant regulations.”™

In a recent report by the Council of Economic Advisors, the administration has declared
that these measures “are meant to ensure regular evaluation of the actual effects of regulatory
mandates,” so that “the process of retrospective review should become o standard part of the
assessment of federal regulations.”” The CEA also asserts that the plans submitted by cxecutive
agencies have produced more than 300 reform initiatives and will result in savings'in excess of
$10 billion over the next five years, with more savings to ¢ome from both executive and
independent agencies.”

I do not suggest that the subcommittee needs 1o accept these claims at-face value, but the
administration’s track record is at Jeast a factor that the subcommittee should weigh carefully as
it considers what further steps, if any, are needed. Reasonable minds might differ on the question
of whether Congress shonld build upon these past efforts by enacting a legislative program for
retrospective reviews. A statutory scheme would contribute stability and predictability to the
process. On the other hand, it could potentially give rise to some of the very problems of
obsolescence that I have mentioned in connection with regulations. A flawed legislative scheme
is harder {0 repair than a flawed eéxecative program.

Another reason why Congress might wish to prescribe a program of fotrospective reviews
is that it could makethe réquirements applicable to independent agencies, a step that presidential
administrations have traditionally refrained from aftempting to impose ob their own, Even on
that score, however, the need £or such a requirement 18 uncledr, because the present
administration appears to have had a good deal of success eliciting voluntary participation by
independent agencies in its recent lookback initiative. "Accordingto the CEA repoit, By
November 2011, approximately twenty independent agencies, including nearly all of the
independent agencies with o substantial number of regulations, had responded to the President’s
call and released plans for retrospective review for comments by the public”™® Again, the
subcommittee may wish to toake its own apprasal of the independent agencies® performance. At
teast at fabe value, however, the CEA report casts doubt on the premise that a statute could elicit
wider participation by independent agencies with significant regulatory missions than has becn
achieved without one.

"7 Bod. Reg: 28,460 (vay 11, 0612)

LATIONS THsouan R FOTIVE RiEviEw 2 {26123,

FCOUNCIL GF ECONOMIC ADVISORS 3
okback report_rev finslpdf

available at bitp/fwww whitehouse. govs

ki, at 1,

“74. at 1G. For a compilation of the URLs for the judependent agencies” plans, see id ag 15-17.
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{I. CRITERIA FOR A RETROSPECTIVE REVIEW STATUTE

Regardless of whether a statutory program of retroactive review is needed, [ will assume
for purposes of today’s hearing that lookback legislation is a serious prospect. Accordingly, 1
will turn to questions about what such a statutory scheme should ook like.

In this discussion 1 will draw on recommendations that the ABA and ACUS adopted in
1995 regarding retrospective reviews.!! | am attaching the texts of these recommendations to this
statement, and [ will highlight a few of their key points in my remarks. Again, | am not speaking
on behalf of cither entity today, but 1 believe these recommendations contain a host of good ideas
on retrospective review and merit careful consideration by the subcommittee, They are
consensus pronouncements that reflect the assessments of experienced practitioners, agency
personnel, and academics in the administrative law field.

More specifically, in this discussion [ will emphasize four themes that I believe the
subcommittee should take into account as it considers possible legislation on retrospective
review: selectivity, affordability, flexibility, and evenhandedness.

AL Selectivity

In any sound scheme for retrospective review, priority-setting is cssential. It is a mistake
to require agencies to review all of their rules indiscriminately. As the Administrative
Conference observed:

Tight time frames or review requirements applicable to all regulations, regardless of their
narrow or limited impact, may prevent agencies from being able to engage in a
meaningful effort. It is important that priority-setting processes be developed that allow
agencies, in consultation with the Oftice of Management and Budget and the public
(including but not limited to the regulated communities), to detcrmine where their efforts
should be directed.”

More recently, this insight was bome out by the GAO report that | mentioned earlier. The GAO
reported:

Agencies that developed review programs with detailed processes for prionitizing which
regulations to review reported that this prioritization facilitated their ability to address

HFederal Agency Reviews of Existing Regulations, 120-2 AB.A. ANN. REp. 4K (1995} (hercinafier ABA
Resolution); ACUS Recommendation 95-3, Review of Fxisting Regulations, 60 Fed. Reg. 43,109 {Ang. 18, 1993).

FACUS Recommendation 953, supra ot 11, puibl,

4
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time and resource barriers to conducting reviews and allowed them to target their efforts
at more usetul reviews of regulations that were likely to need modifications. . . .
Nontederal parties that we interviewed also asserted that it is not necessary or even
desirable for agencies to expend their time and resources reviewing all of their
regulations. Instead, they reported that it would be more efficient and valuable to both
agencies and the public for agencies to conduct substantive reviews of a small number of
regulations that agencies and the public identify as needing attention.”

Indeed, GAO also found that reviews that an agency undertakes voluntarily are far more likely to
lead to a conclusion that a rule needs revision than are mandatory reviews."

The GAO report especially highlighted the problems that can develop out of retrospective
review schemes in which an agency is expected to revisit all of its rules within a fixed time
frame:

To make efficient use of their time and resources, various agency officials said
that they consider all relevant factors, including effectiveness and burden reduction,
whenever they review an existing regulation. Therefore, when reviews that have
predetermined or generic schedules and review factors (such as 10-year Section 610
reviews [under the Regulatory Flexibility Act]) arise, the agency might have already
reviewed and potentially modified the regulation one or more times, based upon the same
factors outlined in Section 610. The officials reported that, although the subsequent
predetermined reviews are often duplicative and less productive, they nevertheless
expend the time and resources needed to conduct the reviews in order to comply with
statutory requirements. However, they reported that these reviews were generally less
useful than reviews that were prompted because of informal industry and public feedback,
petitions, changes in the market or technology, and other reasons. Furthermore, agencies
expressed concerns about whether predetenmined schedules may conflict with other
priorities. "

These observations ring true.

I do not mean to imply that agencies should make their selections of rules to be reviewed
in isolation from the rest of the world. On the contrary, OIRA, the White House, and the relevant
oversight comumittees of Congress should alt be able to play 4 rele in the selection process, just as
with other policy initiatives. The public should also have opportunities to nominate rules as

PGAL Report, supra note |, at 45-46,
Y ar 20-34,

Uad g 38, For Ruller discussion, see i ar 38-39.
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candidates for lookback review. The ABA and ACUS agreed with that sentiment,’ but these
organizations, speaking in 1993, could not have anticipated the rise of modern electronic
technology, Today, the Internet provides a variety of convenient tools with which agencies can
solicit and receive suggestions from members of the public.

Congress nright also consider supporting the establishment of a special group to propose
rules for review. It could perhaps make use of the existing structure of the Federal Advisory
Committee Act'” in creating such an entity. However, [ would think of such a group as serving
an advisory function, not as wielding power in its own right. An agency has responsibility for the
entire porttolio of programs that it has been charged with administering, and it can be held
politically accountable for its performance. But an external group that is concerned only with
lookback issues would have no such perspective or accountability.

The law recognizes this idea indirectly by giving agencies broad discretion to decide
whether or not to act favorably on a citizen petition for rulemaking. The agency does need to
make a serious respouse to the petition, and its response will be judicially reviewable,'® but the
standard of review is narrow.”” There are good reasons for the courts to show restraint in this
area. As ACUS explained in its recommendation on retrospective reviews, rulemaking petitions

should not be allowed to dominate the agency's agenda. Agencies have a broad
responsibility to respond to the needs of the public at large and not all members of the
public are equally equipped or motivated to file rulemaking petitions. Thus, the petition
process should be a part, but only a part, of the process for determining agency
rulemaking priorities, both with respect to the need for new regulations and to review of
existing regulations.™

Any legislation that Congress may develop to govern the retrospective review process should
adhere to this insight as well.

©ABA Resolution, supra note 11, § 4(ch ACUS Resommendation 93-3, supra nois 11, IV,

P

S App. 2 20061

“Auer v, Robbins, 519 U8, 452, 489 (19973,
PMassachusetts v. EPA, 549 118, 497, 527 {2007),
FACUS Recommendation 95-3, supra note 11, pmbl

[



39

B. Affordability

My second criterion for a retroactive review statute is what I call affordability. By this
term, { mean that lookback programs must be commensurate with the resources that Congress
makes available to the agencies, both directly through its budget decisions and indirectly in terms
of other assignments that it asks them to perform. Both the ABA and ACUS recommendations
emphasized this tinkage.” The resources that this exercise requires are not only monetary. They
also include the attention that senior policy makers and their staff will have to devote to the
review effort. Because | think retrospective reviews are worthwhile ventures, 1 would like to see
Congress take steps to facilitate them, and this could entail an infusion of new budgetary
resources to underwrite these ventures.

On the other hand, [ would be concerned about the possibility that Congress might
augment the agencies’ retrospective review obligations as an “unfunded mandate,” i.e., without
also providing the resources that a serious review process should entail. The potential for paintul
tradeofts between affirmative regulation and retrospective reviews is worrisome. For a number
of years, agencies charged with protecting the public health, safety, environment, and financial
security have been hard put to fulfill their regulatory missions because of budget constraints. ™
And today, of course, the trajectory seems to be headed toward even greater austerity. As all
members of your subcommittee well know, last year’s Budget Control Act prescribed significant
reductions in discretionary spending, and this House has passed a budget plan that envisions
nuch larger cuts. This trend does not bode well for the prospect of ambitious new ventures,
other than at a significant cost to current operations.” 1 would consider that cost a very high a
price to pay.

C. Flexibility

My third theme, flexibility, relates primarily to the manner in which reviews are
conducted, rather than the selection of rules to be reviewed (although the two issues camnot be
kept entirely separate, because the scope of the inguiry affects the number of rules that an agency
can review). As the organizations from which I have been quoting in this statement have all

Recommendation 35-3
other things, the

2y SHAPRD, THE PR
Richard 1.
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s in a Period of
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Gare, WY, Times, Julv 4, 2012,
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cautioned, designers of a retrospective review program should bear in mind that agencies differ
greatly in their structure and responsibilities. A one-size-fits-all approach would be too rigid.*
This cautionary message would scem to be particularly apt in the case of a proposed statutory
scheme, which would he ditficult to amend if problems with the prescribed template were to
develop

The ABA’s recommendation, for example, advised that Congress should “avoid
mandating detailed requirements for review programs that do not take info account differences in
statutory mandates and regulatory techniques among agencies.” The resolution went on to
identify some of the alternatives that might work best in varying circumstances, including
“multi-agency reviews, review by broad categories of rules, specitic subjects, or the impact on
specific groups (such as small businesses or state or local governments), and ‘clean-up’ reviews
which address problems such as outdated references, address changes, and obsolete
requirements.’”*

Responsibility for fleshing out the general criteria in lookback legislation may
appropriately be vested in the executive branch. One beneficial consequence of doing so is that
Congress could thereby enable any given presidential administration to urge agencies to conduct
reviews to carry forward the regulatory philosophy of that administration. Indeed, OIRA has
already performed this function in the Obama administration’s lookback program. As I said in
the context of the selection of rules for review, the administration’s choices and those of the
agencies must be, and in practice surely will be, made in dialogue with the relevant committees
of Congress as well as the general public.

D. Evenhandedness

Finally, insofar as the subcommittee does consider legistation that would prescribe
detailed inquiries for an agency to apply in conducting retrospective reviews, T would hope that
those criteria will be evenhanded in nature. Reconsideration of a rule that has been on the books
for many years may reveal that the rale is either too broad or too narrow, too restrictive or too
lenient. In a balanced lookback process, the agency should be open to uncovering problems that
cut in either direction. As OIRA remarked in its guidance on BEO 13563:

“See GAL Report, supra note |, at 49 (“To facilfste their reviews, agencies, t6 greater and lesser sxtents,
have bean developing writien procedures, processes, and standards toy guide how which rules to review,
conduct analyses of those mles, and report the results. Given the multiple pusposes and uses of reviews, we
recognize that there is 1o oue size {ity all’ approach.”); ACUS Recommendation 95-3 supre vote 11, pmbl. (“Given
the differonce among agencies, .. p or review of existing regulations should not be ‘one-size-fits-all, bt
shouid be wilored 1o mee
mandating standardized or detailed requirements.”).

#ABA Resolution, sapra note 11,94
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While systematic review should focus on the elimination of rules that are no
longer justified or necessary, such review should also consider strengthening,
complementing, or modemizing rules where necessary or appropriate—including, if
relevant, undertaking new rulemaking. Retrospective review may reveal that an existing
rule is needed but has not operated as well as expected, and that a stronger, expanded, or
somewhat different approach is justified.””

GAO’s report on retrospective reviews offers a tangible example of this sort of beneficial
updating proposal:

OSHA’s review of its mechanical press standard [prescribing safety precautions for the
usc of mechanical power presses] revealed that the standard had not been implemented
since its promulgation in 1988 because it required a validation that was not available to
companies, Consequently, OSHA is currently exploring ways to revise its regulation to
rely upon a technology standard that industries can utilize and that will provide for
additional improvements in safety and productivity.®

It is not hard to find other examples of situations in which a vigorous program of
retrospective reviews could bring about a desirable strengthening of existing regulations. For
instance, in an empirical study published a few years ago in the Texas Law Review, Professors
Lynn Blais and Wendy Wagner found that the Environmental Protection Agency has frequently
been slow to update pollution standards under the Clean Air Act and Clean Water Act to reflect
evolving technological progress.” By law, these standards are supposed to be based on the best
technology available, a benchmark that naturally changes over time. In practice, however, once a
standard has been adopted, the agency and the public interest groups that would be inclined to
support updating tend to direct their energies and limited resources toward other programs.
Industry, on the other hand, typically adapts to the current level of regulation and has both the
incentive and resources to resist efforts to reopen proceedings to bring the standards into line
with current scientific and engineering knowledge.” Professors Blais and Wagner say that this
same pattern has apparently been repeated in the context of other programs, including EPA’s
regulation of pesticides and toxic substances and OSHA’s regulation of worker health and
safety. !

TOMB Memorandusm M-11-10, supra note 6. at 4-5. OIRA repeated this advice in s guidance directed at
refrospective reviews and other snalvses by independent agencivs. OMB Memorandum 3-11-28, supra note 6, at £
{elaborating on EO 13579)

FGAQ Report, supra note 1, at 30-31,

“5ee Lvon E. Rlais & Wendy E. Wagner, Emerging Science, Adaptive Regudarion, and the Froblem of

Rudemaking Burs, 86 Tex, L. REv. 1701, 1720-25

e 171314,
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I do not think that the accounts of underregulation that | have just mentioned are in any
way incompatible with accounts of overregulation in other settings. Clearly, rules can become
obsolete in either respect, or sometimes in both respects at once. I do believe, however, that a
fairminded proposal for retrospective reviews should be capable of responding to both kinds of
obsolescence. The relevant agency should solicit suggestions of both kinds trom the public and
interested organizations, and the decisionmaking criteria built into the program should facilitate
both kinds of revisions.

In practice, the balance that a given presidential administration strikes between the two
kinds of revision will, of course, reflect that administration’s regulatory philosophy as well as the
background political realities. The underlying legal framework, however, should be neutral,
particularty if it is designed to last for many years. An evenhanded approach would, of course,
provide the most credible path to attracting broadbased public support for retrospective review
legistation.

This concludes my prepared statement, and [ would be happy to respond to any questions
you may have. Thank you again for the invitation to testity.
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ATTACHMENT

ANNUAL MEETING

RESOLVED, That the American Bar Association recommends that
the following principles should guide the review of existing regulations
by federal administrative agencies with rulemaking authority:

1. Whethier or not Congress enacts regulatory reform legislation,
agencies should commit to a periodic review of their regulations
to determine whether they should be revised or revoked with the
goals of improving existing regulations, eliminating duplicative,
obsolcte, and inconsistent regulations, and betier coordinating
related regulations.

2. Congress should require review programs and, in so doing,
should: (a) ensure that agencies have adequate resources to con-
duct cffective and meaningful reviews, and (b) avoid mandating
detailed requirements for review programs that do not take into
account differences in statutory mandates und regulatory tech-
tiques among agencies.

. Agencies should choose from different approaches to review the
methods that are best iailored for particular situations. The
approaches may include multiagency revicws, review by broad
categories of rules, specific subjects, or the impact on specific
groups (such as small businesses or state or local governments),
and “clean-up” reviews which address problems such as outduted
references, address changes, and obsolete requirements.

fod
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HOUSE OF DELEGATES

4. An effective and meaningful review program-requires:

a. the assignment of a senior level policy oflicial to administer the
review program to cnsure the commitment of appropriate per-
sonnel and resources, the establishment of review priorities as
necessary, and the cnforcement of appropriate deadlines for
considering and completing reviews;

b. an internal process for assessing and revising rules that includes
obtaining input from agency coployees who routinely work
with the applicable rules. such as inspectors, investigators, rule
writers, policy analysts, and litigators;

. the establishment of methods to measure the success or failure
of regulations and to obtain the information necessary to make
such assessments, including information on costs, benefits, and
changes in technology;

d. evaluation of rules in light of legal requirements for review and
such considerations as administration policy changes, cost and
benefit data, technological and scientific changes. implementa-
tion, and enforcement difficulties, litigation, conflict or dupli-
cation with other rules, obsolescence. and information from the
public such as complaints. rulemaking petitions, and requests
for exemptions; and

c. the effective invelvement of the public, as appropriate, by:

(1) reliance on general and specific requests for infarmation,
advance notices of rulemaking, clectronic bulletin boards,
public meetings, advisory committees, appointment of an
ombudsman or other contac! person to receive concerns or
complaints, and other methods of inviting public comment;

(2) publication of detailed procedures for the submission of
rulemaking petitions, publication of petitions for public
comment, and encouraging petitioners to abtain peer review
of petitions or to use consensus petitions; and

(3) public education explaining how the rulemaking process
works and how it can be used to obtain the review of exist-
ing regulations.

5. Agencies should adopt regulations that are less likely to become
obsolete or require amendment. such as performance standards or
other rules that give reguiated entities flexibility concerning meth-
ads of compliance, consensus standards, and rules that provide
standards for automatic adjustments to a change in circumstance,
Ageneies should also cstablish formal programs for issuing inter-
pretations (o lessen confusion concerning existing rules.

[2]
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Recommendation 95-3

Review of Existing Agency Regulations

Federal agencies generally have systems in place to develop new
regulations.  Once those regulations have been promulgated, the agency’s
attention usually shifts to its next unaddressed issue. There is increasing
recognition, hawever, of the need to review regulations already adopted to ensure
that they remain current, effective and appropriate. Although there have been
instances where agencies have been required to review their regulations to
determine whether any should be modified or revoked, there is no general process
for ensuring review of agency regulations.

The Administrative Conference believes that agencies have an obligation to
develop systematic processes for reviewing existing rules, regulations and
regulatory programs on an ongoing basis. If Congress determines that such a
review program should be mandated, it should allow the President and agencies
maximum flexibility to design processes that are sensitive to individual agency
situations and types of regulations. Thus, such legisiation should assign to the
President the responsibility for overseeing agency compliance through general
guidelines that take into account agency resources and other responsibilities. The
obligation to review existing regulations should be made applicable to all
agencies, whether independent or in the executive branch.

Given the difference among agencies, however, processes for review of
existing regulations should not be “one-size-fits-all,” but should be tailored to
meet agencies’ individual needs. Thus, the President, as well as Congress, should
avoid mandating standardized or detailed requirements. Moreover, the review
should focus on the most important regulations and offer sufficient time and
resources te ensure meaningful analysis. Tight time frames or review
requirements applicable to al/ regulations, regardless of their narrow or limited
impact, may prevent agencies from being able to engage in a meaningful effort. It
is important that priority-setting processes be developed that allow agencies, in
consuitation with the Office of Management and Budget and the public
(inctuding but not limited to the regulated communities), to determine where
their efforts should be directed.

Public input into the review process is critical. The Administrative
Procedure Act already provides in section 353(e) for petitions for rulemaking,
which allow the public to seek modifications or revocation of existing regulations
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as well as ask for new rules. The Administrative Conference has in the past
suggested some improvements in the ways agencies administer and respond to
such petitions. See Recommendation 86-6, Pelitions for Rulemaking. It suggests,
among other things, that agencies establish deadlines for responding to petitions.
The Conference reiterates that recommendation and proposes that, if necessary,
the President by executive order or the Congress should mandate that peﬁtions be
acted upon within a specified time, for example 12-18 months;

Although petitions for rulemaking are a useful method for the public to
recommend o agencies changes it believes are important, such petitions should
not be allowed to dominate the agency’s agenda. ~Agencies have a. broad
responsibility to respond to the needs of the public at large and not-all members of
the public are equally equipped or motivated to file rulemaking petitions. Thus,
the. petition. process should be a part, but only a part, of the process for
determining agency rulemaking priorities, both with respect to the need for new
regulations-and to review of cxisting regulations. - Agencics should also develop
other mechanisms for public input on the priorities for review of regulations, as
well as on the impact and effectiveness of those regulations,

Properly done, reviewing existing regulations is not a simple task. It may
require resources and information that are not readily available. ' Each agency
faces different circumstances, depending on the number of its regulations, their
type and complexity, other responsibilities, and available resources. These
processes must be designed so that they take into account the need for ongoing
review, the agency’s overall statutory responsibilities, including mandates to issue
new regulations, and other demands on agency resources. Because there are
relatively few successful well-developed models available and no widely accepted
methodologies, the Conference recommends that agencies experiment with
various methods. Such programs might explore different approaches with the
aim of finding one (or several) that functions effectively for the particular agency.
Agencies may want to look to activities at the state level, as well as the limited
federal-level experience.

Review of existing regulations is pnmanly a management issue. - As sush,
agency discretion must be recognized as important and judicial review should be
limited. Agency denials of petitions for rulemaking under the APA are subject to
judicial review, but courts have properly limited their scope of review in this
context. - There is no warrant for Congress to change current review standards,
nor should any regularized ‘or- systematic program for review of existing
regulations be subject to greater judicial scrutiny.
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RECOMMENDATION 95-3, REVIEW OF EXISTING AGENCY REGULATIONS 29

RECOMMENDATION

I. Review Requirements. All agencies (executive branch or “independent™
should develop processes for systematic review of existing regulations to
determine whether such regulations should be retained, modified or revoked, If
Congress decides to mandate such programs, it should limit that requirement to a
broad review, assign to the President the responsibility for overseeing the review
process, and specify that each agency design its own program.

II. Focus of Regulation Review. Systematic review processes should be
tailored to meet the needs of cach agency, focus on the most important
regulations, and provide for a periodic, ongoing review. The nature and scope of
the review should be determined by, among other things, the agency’s other
responsibilities and demands on its resgurces. Sufficient time should be provided
to allow meaningful information-gathering and analysis.

[II. Setting Priorities. Agencies should establish priorities for which regulations
are reviewed when developing their annual regulatory programs or plans,’ and in
consultation with OMB and the public. In setting such priorities, the following
should be considered:

A. whether the purpose, impact and effectiveness of the regulations have
been impaired by changes in conditions;?

B. whether the public or the regulated community views modification or
revocation of the regulations as important;

C. whether the regulatory function could be accomplished by the private
sector or another level of government more effectively and at a lower cost; and

D. whether the regulations overlap or are inconsistent with regulations of
the same or another agency.
Agencies should not exclude from their review those regulations for which

statutory amendment might be required to achieve desired change. Agencies
should notify Congress of such regulations and the relevant statutory provisions.

IV. Public Input

A. Agencies should provide adequate opportunity for public involvement in
both the priority-setting and review processes. In addition to reliance on requests

'See Executive Orders 12,498 (“Regulatory Program” required by President Reagan) and 12,866
{“Regulaiory Plan™ required by President Clinton).
See (VX(B), infra.
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for comment or other recognized means such as agency ombudsmen’ and
formally-established advisory committees, agencies should also consider other
means of soliciting public input. These include issuing press releases and public
notices, convening roundtable discussions with interested members of the public,
and requesting comments through electronic bulletin boards or other means of
electronic communication.

B. The provisions of 5 USC section 553(¢) authorizing petitions for
rulemaking also provide a method for reviewing existing regulations. These
provisions should be strengthened to ensure adequate and timely agency
responses.” Agencies should establish deadlines for their responses to petitions; if
necessary, the President by executive order or Congress should mandate that
petitions be acted upon within a specified time. Congress should not modify the
current limited judicial review standard applicable to petitions for rulemaking.

V. Agency Implementation of Regulatory Review Processes

A. Agencies should provide adequate resources to and ensure senior level
management participation in the review of existing regulations,

B. As part of the review process, agencies should review information in
their files as well as other available information on the impact and the
effectiveness of regulations and, where appropriate, should engage in risk
assessment and cost-benefit analysis of specific regulations.

C. In developing processes for reviewing existing regulations, agencies
should consider:

1. Frequency of review. Regulations could be reviewed on a pre-set
schedule (¢.g., regulations reviewed every [x] years; a review date set at the time
a new regulation is issued; regulations subject to “sunset” dates) or according to a
flexible priority list.

2. Categories of regulations to be reviewed: Regulations could be
reviewed by age, by subject, by affected group, by agencies individually or on a
multi-agency basis.

D. Agencies should consider experimenting with partial programs and
evaluate their effectiveness.

*See ACUS Recommendation 90-2, The Ombudsman in Federal Agencies.
*See Recommendation 866, Pefitions Jor Rulemaking,
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Mr. CoBLE. Thanks to each of you for your testimony.

We have been joined by the distinguished gentleman from Ari-
zona, Mr. Franks, and the distinguished gentleman from North
Carolina, Mr. Watt.

And, gentlemen, we try to apply the 5-minute rule to ourselves,
as well, so let me get with it.

Dr. Lutter, to what degree have past regulatory review efforts
produced few results because the Congress and the White House
have lacked sufficient leverage to force more effective reviews?

Mr. LUTTER. The reviews have been modest in terms of their ac-
complishments. I don’t mean to leave the impression that the ac-
complishments are nil, the ones that have been conducted to date
in recent Administrations. But if one looks at the broad scope, the
pebbles-in-the-river metaphor of the other speaker, and the full ex-
tent of accomplishments of these reviews, one is left with the con-
clusion that there is a few rules alone which are changed and the
vast majority are left unchanged in broad scope.

With respect to your question on the congressional authority, I
think the Reg Flex Act already has a provision—if I recall, it is sec-
tion 306—which requires agencies to conduct a regulatory review
on a prescribed basis. This act is widely seen as not especially ef-
fective. It is adhered to in the breach, and there is a collection of
GAO reports which essentially acknowledge that.

I think the challenge here is between a balance between the
agencies, which have substantial expertise in the design and the
management of their regulatory programs, and the need to get
some independent, outside-the-agency stimulus for the change. And
the reason for the independence is exactly the difficulty associated
with self-review. People are reluctant to review their own work in
an effective way.

Mr. CoBLE. Thank you, Doctor.

Dr. Mandel, would it be best to give the commission a mandate
to focus on specific sectors? For example, retrospective review of
manufacturing regs in year one, environmental regs in year two,
communication regs in year three, et cetera?

Mr. MANDEL. That is an excellent point. I think that at least the
first year, or the first couple of years, it should have a limited man-
date so that people can get used to, sort of, how it works.

In particular—and this may, sort of, disappoint some people—I
think that in the first couple years it should stay away from some,
sort of, really controversial topics like environment so that people
can get used to this idea that we can undo regs in this way. And
then over time, as people get used to it, the mandate can be ex-
panded.

Mr. CoBLE. I got you. Thank you, sir.

Professor Levin, if Congress were to establish a regulatory re-
view commission, would it be best to frame the commission with a
short-term mandate, for example, say, a period of 1 to 5 years?

Mr. LEVIN. My concern about a commission more broadly would
be that you have a group of outsiders who don’t have the agency’s
experience in administering a program as a whole. And so, if they
identify particular rules to target, they may make the wrong
choices. And if, as has been proposed, they are able to put forward
their proposal without a record, or an extensive record, the kind
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that an agency needs to compile, without a reasoned explanation
of why they chose it, they may not make good choices. And if it is
really true that all the rules are interconnected, they may, by pick-
ing out individual rules, cause disruption to the overall scheme.

So my concern is that the commission might not be a reliable in-
strument. And if it is given a short-term mandate, as you de-
scribed, it doesn’t even have the chance to develop expertise over
time to alleviate that problem.

Mr. CoBLE. Would former heads of agencies be desirable for
membership on such a commission?

Mr. LEVIN. Oh, I definitely think if you have such a commission,
former heads of agencies would be good candidates for appoint-
ment. But that doesn’t get to the ultimate problem, that they aren’t
responsible for running the show at the moment.

Mr. CoBLE. Thank you, Professor.

I see my amber light is on. I will yield to Mr. Watt, the gen-
tleman from North Carolina.

Mr. WATT. Thank you, Mr. Chairman. Thank you for having the
hearing.

Dr. Lutter, I believe you testified before the Energy and Com-
merce Committee or one of their Subcommittees previously, and in
that testimony you made the following statement: Quote, “Perhaps
surprisingly, there has been relatively little scholarly empirical eco-
nomic research about the effects of environmental regulations on
employment,” close quote. And then you cited two studies which
had conflicting results on this impact.

I am wondering, since you have testified there, have there been
any additional empirical studies confirming that regulations ad-
versely impact job creation?

Mr. LUTTER. Thank you for the question.

I haven’t done a survey since that testimony, so I am unaware
of any specific new work on that point. I know that people are re-
searching it actively, but I don’t know if they have any conclusions
to report.

Mr. WATT. Dr. Levin, are you aware of any research in this area,
either ongoing or completed?

Mr. LEVIN. Right, my understanding of the research is that the
volume of regulations has a fairly weak relationship to employ-
ment. I think, these days, the main concern about a lack of employ-
ment is lack of demand, and so I don’t think the connection with
regulations is a strong one. And that is only looking at the cost
side. Regulations also have benefits which can improve the eco-
nomic climate.

Mr. WATT. You alluded to some of those things in your evaluative
four criteria. Give me those four, just tick them off for me again
quickly, if you can.

Mr. LEVIN. Yes, I mentioned selectivity of which rules to review;
affordability of the process; flexibility in designing it; and
evenhandedness in choosing which ones to review. And as to the
last point, my point is that sometimes a rule is out of date because
it needs to be strengthened, other times because it needs to be
weakened or repealed.

Mr. WATT. So let’s focus a little bit on the selectivity part of this.
And I guess I would ask all of the panelists, in assessing a regula-
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tion, should avoiding red tape be prioritized over saving lives or
should job creation be prioritized over saving lives? What would be
your assessment on that? If a regulation saved lives and it was in-
tended to do that, should we be encouraging a reprioritization away
from saving lives to either avoid red tape or to promote job cre-
ation?

Anybody got any opinions about that?

Dr. Mandel?

Mr. MANDEL. I think that it is quite possible for any particular
regulation, that the balance would be in favor of saving lives. But
I also think that we have a problem, which is that we could keep
accumulating regulations like that, where each individual one
makes sense, but then taken together it is too much of a weight
on the economy.
hMr. WATT. So it would be a fair thing to assess all of those rather
than——

Mr. MANDEL. Assess all of them.

And, actually, let me give you another metaphor. I think about
regulations in some sense as barnacles on the bottom of a ship.
Okay? You just kind of have to start scraping them off at some
point.

Mr. WATT. Uh-huh.

Mr. MANDEL. And if we go looking for bad regulations, it is like
looking for the worst barnacle. It is not something that—you know,
it is the whole totality of it that we have to worry about.

Mr. WATT. So I assume you agree with Dr. Levin that any kind
of retrospective review should be evenhanded.

Mr. MANDEL. When we talk about a Regulatory Improvement
Commission, we are very careful. It is not deregulation that the
commission is—that the commission would be charged with both
undoing regulations but also potentially improving them.

Mr. WATT. Right.

Mr. MANDEL. And one of the reasons why we think that Congress
needs to be involved in voting this up or down is because, you
know, the fact of the matter is—I wouldn’t put it exactly the same
way as the professor did, but, in fact, once you start looking at reg-
ulations, a package that would be acceptable politically might have
to include some tightening as well as some loosening.

Mr. WATT. I think my time is up, but if I could squeeze in one
more question, Mr. Chairman?

I assume just like life-saving regulations that are designed to
save lives, some regulations can actually encourage innovation, too.
Hasn’t that been your experience?

Mr. MANDEL. That is right. Potentially:

Mr. WATT. Can you give us a couple of examples of that?

Mr. MANDEL. Potentially some regulations can encourage innova-
tion, though, actually, I generally think that if we are talking about
genuine innovation, that the best thing to do is to, sort of, have less
regulation rather than more.

Mr. WATT. Give us an example of where a regulation has actually
incentivized innovation.

Mr. MANDEL. At this point, I mean, we are very concerned about
innovation, we are very concerned about the impact to people. But,
in general government, is not the best
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Mr. WATT. You are not answering my question.

Mr. MANDEL. No, because——

Mr. WATT. If you are aware of situations where innovation has
actually been promoted by regulation, that is the question I am
asking. Are there specific examples? It is not a catch-22

Mr. MANDEL. No, it is not a—and I am trying to answer the
question genuinely here, is that I am really not aware of regula-
tion

Mr. WATT. Okay. Well, that is a fair answer. And I can’t push
you, but no reason to waste time answering questions other than
that, which is——

Mr. CoBLE. The gentleman’s time has expired.

Mr. WATT. I yield back.

Mr. COBLE. The distinguished gentleman from South Carolina is
recognized.

Mr. Gowpy. I thank the gentleman from North Carolina, the
Chairman.

The President, Mr. Chairman, in the State of the Union, said
that we should have no more rules or regulations than would be
necessary for the health, safety, and welfare of the American peo-
ple.

Can either of you three name some major rules and regulations
that would violate the President’s standard, in hopes of maybe giv-
ing s?ome of these agencies a jump-start on their retrospective re-
view?

Not all at once.

Mr. MANDEL. I would be happy to take a shot at this. And, I
mean, I have been asked this question many times before, okay?
And my response is always the same: that the problem is the accu-
mulation of regulations rather than any particular bad one.

And so I basically refuse to, sort of, identify one. I said, look, we
have too many regulations. But to, sort of, say any particular one
needs to be removed, it actually doesn’t reflect what the truth is.
If we go looking for bad regulations, sort of, the ones that are job-
killing, okay, we are not going to find them.

Mr. Gowpy. Well, again—and I may have misapprehended what
the President was saying. I thought he said he had identified 500
himself. And I figure, with all the various restraints he has on his
time—no offense to the three of you, but you are all experts in the
field—that you would be able to come up with a whole lot more
than 500, given the amount of time you are able to dedicate to the
topic. I don’t think, in the interest of time, you can list 500. I think
the Chairman would gavel me down. But you can give me a couple,
can’t you?

Mr. LEVIN. My answer would be that it is probably not a matter
of saying that certain regulations should simply cease to exist. I
think the President’s point is that, in drafting particular regula-
tions, even ones we need, you should structure it in such a way
that it does not go further than is necessary to promote its objec-
tives. And so I don’t think of it as an either/or question, and I sus-
pect he did not either.

Mr. GowDY. Am I pronouncing your name correctly, Dr. Lutter?
Is that correct?

Mr. LUTTER. Yes, sir.
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Mr. GowDY. Maybe you could help me. The President says he can
come up with 500. Even Cass Sunstein, the noted professor and
r(i:gulatory expert, says there are some. Humor me. Give me a cou-
ple.

Mr. LuTTER. Well, I will go out on a limb.

I think, first of all, there is a clarification about what we mean
by regulation. And the language I like to use is regulatory program
versus rules. And the way that many of the specialists use rule or
regulation is a particular action as published in the Federal Reg-
ister, which is a specific rule. But that is not always the common
usage. I am going to talk about regulatory programs rather than
specific rules.

At the Food and Drug Administration, many people believe that
the regulations to reduce the risk of spread of bovine spongiform
encephalopathy, commonly called “mad cow,” are addressed at
something that is a really, really small risk. And that is not to say
zero risk; it is simply a risk which is widely seen by specialists as
very, very small. So one can’t say that this has no effect on health
or safety. It is simply that the effect would be small, if balanced
against the costs of that regulation, including the costs of admin-
istering it, which is borne by the Federal purse.

Secondly, there has been a collection of estimates over many
years, including those funded by the EPA in the late 1990’s, evalu-
ating the Superfund program as a whole. And that is not to say
any specific rule associated with the Superfund program but, in-
stead, its effect on the whole. And the valuation is usually ex-
pressed in terms of dollars of total compliance costs relative to can-
cer cases averted. And similar work that is more up to date on that
program by Michael Greenstone, looking at other metrics other
than cancer cases averted, also appears to suggest that it is rel-
atively high cost per unit health improvement.

Among specialists who work on environmental actions, the Re-
source Conservation Recovery Act has a collection of regulations
which are often thought of as relatively high cost per unit health
improvement or per unit gain in environmental protection.

So I would nominate these three, not necessarily as ones to be
revoked, but as ones that would merit the consideration of the com-
mission that has been discussed earlier today.

Mr. GowDYy. I am out of time, but if the Chairman would allow
me to ask one more question, I would be forever grateful.

Mr. CoBLE. Without objection.

Mr. Gowpy. Thank you, Mr. Chairman.

Can you each give us, briefly, your perspective on the REINS
Act, which passed the House, and, concomitantly, what role, if any,
you would give the judiciary with respect to review of our regu-
latory apparatus, which role the judiciary should have that it
doesn’t currently have? So the REINS Act and judicial review.

Mr. LEVIN. I think the REINS Act is one of the worst ideas I
have ever heard of, because I think it would lead to gridlock not
only in the enactment of laws but also in the implementation of
laws. It would mean that a major rule couldn’t be implemented un-
less you had the concurrence of all the branches of government,
and that is frequently not going to be possible. And so I would stay
away from it.
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As far as the judiciary’s role is concerned, I think it plays a very
important role today in reviewing rules, basically a sound role. And
so I think it works in a way probably more or less as it should, and
so I would not make major changes in it.

Mr. MANDEL. I am going to pass on this question. Thank you.

Mr. LUTTER. I have not researched the REINS Act, so I think I
lack the expertise to comment on it.

Mr. GowDY. How about judicial review? Do you have expertise to
comment on that? Additional judicial review, retrospective judicial
review.

Mr. MANDEL. I am much more comfortable with the idea of a ret-
rospective review done by a commission which is the joint product
of Congress and the Administration. Okay? Because I think, ulti-
mately, regulations are the product of the public will. Okay? And
the undoing of regulations or the improvement should be viewed by
the bodies, by the branches of government that are the expression
of public will, as well.

Mr. CoBLE. The gentleman’s time has expired.

Mr. GowDY. Thank you, Mr. Chairman.

Mr. CoBLE. Thank you.

Dr. Lutter, I mispronounced your surname earlier. I apologize for
that.

The distinguished gentleman from Georgia is recognized for 5
minutes.

Mr. JOHNSON. Yes. Thank you, Mr. Chairman.

Professor Levin, would you say what you were getting ready to
say in response to that last comment that Dr. Mandel posed?

Mr. CoBLE. Oh, I didn’t mean to cut you off, Professor.

Mr. JOHNSON. Well, if it doesn’t apply to my time, if he could an-
swer it.

Mr. LEVIN. Just now I was going to speak to the issue of judicial
review in relation to retrospective review, if that is what you have
in mind.

What I was going to say is that anytime somebody thinks that
a rule is out of date, an interest group, a person can file a petition
to rescind it with the agency. The agency needs to respond to it.
And if you are not satisfied with the response, you can go to court
and challenge the decision as an arbitrary decision.

And so we do have a mechanism in place by which a rule that
seems obsolete can be challenged and the agency can be forced to
come to terms with it.

Mr. JOHNSON. So there is no need to muck up the process, bring-
ing politics into the fray, in terms of the utility of a particular rule?

Mr. LEVIN. I don’t think you need another layer of review with
respect to the retrospective review process itself.

Mr. JOHNSON. All right. Thank you.

I would like to know, Dr. Mandel and Dr. Lutter, do you think
that American businesses and the U.S. economy would be better off
without the Clean Air Act and its associated regulations? Do you
think we would be better off without it?

Nobody wants to answer the question?

Mr. LUTTER. The Clean Air Act is a very important act. There
has been, actually, a retrospective study, which you may be aware
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of, sir, under section 812 of the Clean Air Act, evaluating the costs
and the benefits of the act

Mr. JOHNSON. Well, do you think that it is better that we would
be—we would not have a Clean Air Act? Is it your opinion that we
shouldn’t even have that act?

Mr. LUTTER. The—I——

Mr. JOHNSON. Yes or no?

Mr. LUTTER. We are better off with the act than with no act, sir.

Mr. JoHNSON. What about the Clean Water Act? Do you think
we would be better off without that?

Mr. LUTTER. I haven’t studied that in enough detail to know, sir.

Mr. JOHNSON. What do you think about it, Dr. Mandel?

Now, that is a very important act that—you know, it is one of
the things that people most, in industry, one of the acts that people
most challenge. And you are not familiar with that act?

Mr. LUTTER. My training and my experience, sir, is always to
focus on certain provisions of certain rules or certain acts.

Mr. JOHNSON. All right. I got it.

Mr. LUTTER. And in that sense, to evaluate it in its whole is real-
ly difficult, because one has to ask what is the alternative

Mr. JOHNSON. And I realize that you are an economist and not
a lawyer, so please forgive me. Thank you.

Dr. Mandel?

Mr. MANDEL. I think we are better off with the Clean Air Act.

Mr. JOHNSON. What about the Clean Water Act?

Mr. MANDEL. I think we are better off with the Clean Water Act.
Now, we could——

Mr. JOHNSON. Now, what acts can you cite right now that we
would be better off without in their entirety?

Mr. MANDEL. Now, remember, what I started——

Mr. JOHNSON. Well, no, no——

Mr. MANDEL [continuing]. Off by saying was that we could throw
pebbles in the stream and it wouldn’t dam up the stream.

Mr. JOHNSON. All right. Okay.

Mr. MANDEL. So I am worried about the totality.

Mr. JOHNSON. Well, let’s talk about the pebble-in-the-stream ef-
fect. Throwing one pebble into the stream doesn’t do anything, 2
is okay, 3 is okay, 100 dams up the stream. Which pebble did the
damage? Is it important that we discover that?

Mr. MANDEL. It is a hard question. And so, at that point

Mr. JOHNSON. And it is a hard question to answer. Is it better
for the regulatory rulemaking authorities and the affected indus-
tries to have dialogue and try to reform and refashion the rules in
that way? Or is it better just to throw it into the legislative branch
and let us muck it up and bog it down in politics and Koch broth-
ers’ money, soft money, hard money, whatever money? Do you
think it is better to just put it into that system that we are dealing
with now?

Mr. MANDEL. My response is, historically——

Mr. JOHNSON. Yes or no?

Mr. MANDEL. The answer is that I think retrospective review
hasn’t worked. Okay? That it sounds good, but it hasn’t worked.
And so, therefore, we are looking for an alternative to that.

Mr. JOHNSON. All right.
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Professor Levin, if you would.

Mr. LEVIN. Right, so one concern I would have is that if you give
an independent body jurisdiction over 15 different dams, they may
tinker with each of them and remove parts of the dam that may
not be effective in terms of the overall purpose of the dam. So I
think you do need the specialized perspective of an agency with re-
spect to each one.

Incidentally, I support the Clean Air Act and Clean Water Act.

Mr. JoHNSON. All right. Well, I kind of assumed that you did. I
do, too, if anybody was curious about it.

Do the Federal agencies——

Mr. GowDy. [Presiding.] Would the gentleman like an extra 30
seconds?

Mr. JOHNSON. I would. Well, I would like a minute, if you could
spare it.

Mr. Gowpy. Well, I had given you a minute before I asked if you
wanted 30 more seconds. But how long would the gentleman from
Georgia, the distinguished gentleman from

Mr. JOHNSON. I just have one more question.

Mr. GowDy. Absolutely. Without objection.

Mr. JOHNSON. Thank you, Mr. Chairman.

Do the Federal agencies, particularly in this era of slash-and-
burn budget-cutting, have the resources that they need to under-
take their regulatory reviews, their retrospective regulatory re-
views?

Mr. MANDEL. Absolutely not. And that is partly why I would like
to see it moved to an independent commission. Because I don’t
want the agencies to have to use their scarce dollars to do the ret-
rospective reviews.

Mr. JOHNSON. That sounds like a recipe for efficiency and per-
haps even just wholesale review, not a careful review, but a whole-
sale, politically charged review.

Mr. LUTTER. May——

Mr. JOHNSON. Dr. Lutter?

Mr. LUTTER. May I also answer your question? I think the an-
swer is no. And I think that is one of the challenges why the agen-
cies as a group have done so little careful retrospective analysis of
the existing rules.

Mr. JOHNSON. So you disagree with the Republican slash-and-
burn ethic of the 112th Congress. Is that a fact?

Mr. LUTTER. I am not sure what that ethic is, sir.

Mr. JOHNSON. Well, it is to cut regulations and make it easier
for business——

Mr. GowDY. The gentleman is now into his third minute of what
in soccer they call extra time, I believe. So, with that

Mr. JOHNSON. Well, could he just answer that question?

Mr. GowbDy. Well, you keep asking new questions after the last
one, as any good lawyer would. And you are and were.

But, Dr. Lutter, if you would like to briefly—I emphasize for ef-
fect and pause—briefly answer that question, you may.

Mr. JoHNSON. Thank you, Mr. Chairman.

Mr. Gowbpy. Yes, sir.

Mr. LUTTER. May I ask to have the question repeated?
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Mr. JOHNSON. I am a little too old for that now, Dr. Lutter. We
can—with that, Mr. Chairman, I will yield back.

Mr. Gowpy. I thank the gentleman from Georgia.

And, with that, on behalf of Chairman Coble and all of us on the
Committee, we want to thank our witnesses for their testimony
today, for their collegiality and comity, not just with the Members
of the Committee but also with one another.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly as they can so their answers may be made part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

With that, again, I thank all of our witnesses, and this hearing
is adjourned.

[Whereupon, at 10:27 a.m., the Subcommittee was adjourned.]
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Retrospective regulatory review is not a novel concept. There
have been multiple good faith efforts to implement procedures and
initiatives for retrospective reviews but they have not produced
sufficient results. This is partly due to the size and rapid growth of our
regulatory system. It is also due to the complexity of our regulations
and the incentives of regulatory agencies. That being said, several bills
have been introduced on this topic, and I am pleased to turn our attention

to it today.

Representative Quayle, a distinguished member of this panel, has
for example introduced H.R. 3392, which among other things requires
agencies to perform decennial reviews of existing major rules, including

cost benefit analysis, and to provide recommendations on improving

1



61

these rules wherever warranted. Others, such as Representative Hultgren
(IL) and Representative Young (AK), have also introduced bills on

retrospective review.

The theme throughout these proposals is consistent. Government
should have some responsibility to audit and review its regulations. |
believe this sentiment is supported by the prepared testimony from
today’s witnesses. Every member on this panel understands and
appreciates that regulations are important for our safety and security and
that changing them outside of ordinary procedures for promulgating
rules raises significant questions. At the same time, regulations impose
a cumulative burden that is too high and we should look for creative

measures to reduce that burden.

I am very interested to learn today which proposals most merit our
attention and support. Tam also interested to know of any other

suggestions from our witnesses that could help our subcommittee
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fashion a results-oriented approach for retroactively reviewing existing

regulations.

I understand that, in addition to requiring agencies themselves to
review their regulations, the creation of a legislative commission tasked
for the sole purpose of reviewing existing regulations and reporting back
to Congress may be a viable suggestion. If so, then what would be the
mandate and parameters for such a commission and what tools would it

need to be effective?

With that being said, | hope that today’s hearing will be a
productive first step in making effective retroactive regulatory review a

reality, and I look forward to the testimony from our witnesses.

(98]
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Prepared Statement of the Honorable Steve Cohen, a Representative in
Congress from the State of Tennessee, and Ranking Member, Sub-
committee on Courts, Commercial and Administrative Law

From what I can tell, there appears to be general agreement that periodic retro-
spective review of existing regulations is a good thing. This makes sense as it is dif-
ficult to argue with the idea that agencies should keep track of the effectiveness of
the rules that they issue and take appropriate action when necessary.

But beyond this basic notion, there is a range of views on everything from what
the ultimate purpose of retrospective review should be to how such review should
be carried out by agencies and the appropriate roles of Congress and the President
in mandating and crafting a process for such review.

I infer from both the title of this hearing and the testimony of the Majority wit-
nesses that in some of my colleagues’ view, the main purpose of retrospective review
is to ensure repeal at least some existing rules.

Retrospective review, however, should not necessarily lead to rescinding existing
rules. Sometimes, reviews may require promulgation of new rules or the expansion
of existing ones. Indeed, a comprehensive review may result in no changes at all
to existing rules.

Any of these outcomes is a legitimate result of a properly conducted retrospective
review, and no process for retrospective review should start with the premise that
a rule must be rescinded after such review.

Something else we ought to keep in mind is that Congress must proceed cau-
tiously before imposing a legislative mandate on agencies to conduct retrospective
review.

One consideration is whether the President’s efforts regarding retrospective re-
view alleviate the need for Congress to craft a general legislative mandate for retro-
spective review.

Some of our witnesses dismiss the notion that a retrospective review conducted
pursuant to Executive Order can ever be effective.

I believe this judgment to be a bit harsh. Whatever the results of past presidential
efforts to require retrospective review of existing rules, President Obama’s Executive
Orders on the subject are the most extensive ones yet issued to address retrospec-
tive review.

And they are fairly new, so we ought to give them a chance to fully take root be-
fore coming to any conclusions about the effectiveness of his initiatives.

If Congress chooses to impose a retrospective review process on agencies, it must
be written in broad terms and be flexible enough to accommodate the differences
among agencies. As both the American Bar Association and the Administrative Con-
ference of the United States recognized, Congress should avoid standardized or de-
tailed review requirements.

Finally, we should be mindful of the fact that conducting retrospective reviews
can be very draining on agency resources, in terms of money, time, and staff. In
2007, the Government Accountability Office issued a report concluding that the
“most critical barrier” for agencies to conduct retrospective reviews was “the dif-
ficulty in devoting the time and staff resources required for reviews while also car-
rying out other mission activities.”

There does seem to be some rough agreement, at least among our witnesses, that
it might be useful to have a neutral, third-party entity in charge of conducting retro-
spective reviews of existing rules.

I would suggest that, should Congress choose to go down this path, it should con-
sider assigning the task of retrospective review to an existing entity like the GAO
rather than creating a new entity, particularly given present budgetary and political
constraints. Perhaps we could start with a pilot program along those lines.

There are a host of other matters to consider in designing a retrospective review
process. I will leave it to our witnesses to elaborate on these considerations. I look
forward to their testimony.
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Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

This is the fourteenth hearing on regulations that we have held during the 112th
Congress.

And, as with the previous hearings, the title trumpets a favorite theme of conserv-
atives—that regulations somehow depress job creation.

This is unfortunate because the focus of the hearing is supposed to be on the need
for retrospective review of existing regulations, a topic that is worthy of a thoughtful
discussion.

In principle, retrospective review of existing regulations is not a bad idea. It is
hard to argue against the notion that agencies ought periodically to assess whether
the rules they have promulgated are as good as they can be or whether they are
even necessary in light of changed circumstances.

Nonetheless, there are certain considerations that we must keep in mind as we
proceed with today’s hearing.

As an initial matter, there is absolutely no credible evidence establishing that
regulations have any substantive impact on job creation, and discussion of such a
link in the context of retrospective review is unhelpful.

Last year, the Majority’s own witness testified before this Subcommittee that the
“focus on jobs . . . can lead to confusion in regulatory debates” and that “the em-
ployment effects of regulation, while important, are indeterminate.”

The truth is that regulations can, in fact, lead to job creation. And, here are just
a few examples:

e A pending regulation limiting the amount of airborne mercury will not just re-
duce the amount of seriously toxic pollutants, but create as many as 45,000
temporary jobs and possibly 8,000 permanent jobs, as the New York Times
noted.

e Heightened vehicle emissions standards have spurred clean vehicle research,
development and production efforts that, in turn, have already generated more
than 150,000 jobs at 504 facilities in 43 states across the U.S.

It should, therefore, not come as a surprise that Bruce Bartlett, a former senior
Republican Advisor in the Reagan and George H.W. Bush Administrations, says
that there is “no hard evidence” that regulations stifle job creation and that it’s sim-
ply being “asserted as self-evident and repeated endlessly throughout the conserv-
ative echo chamber.”

If anything, it was a lack of adequate regulation of the financial services industry
and the mortgage industry that led to the 2008 financial crisis and the tremendous
job losses that followed.

The purported link between regulations and jobs is unsupported, and we ought
to stay away from it when discussing retrospective review.

Another point to keep in mind is that President Obama has already taken a
series of significant steps towards instituting regular retrospective reviews by agen-
cies, and that Congress should not jump the gun in seeking to mandate retrospec-
tive review legislatively.

To date, he has issued two Executive Orders outlining steps that federal agencies
must take to formulate plans for retrospective review of their regulations on an on-
going basis.

And he has issued a third Executive Order encouraging independent regulatory
agencies to take similar steps to plan for ongoing retrospective reviews of their
rules.

So far, more than two dozen executive agencies and almost 20 independent regu-
latory agencies have submitted retrospective review plans pursuant to these Execu-
tive Orders.

Altogether, these plans have identified almost 500 different ways to reduce redun-
dancy and inconsistency among existing regulations.
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Before Congress considers imposing a legislative mandate regarding retrospective
review, it should ensure that the President’s efforts have been thoroughly evaluated
and have had a chance to fully take root.

Finally, we must keep in mind the strain that a mandate to conduct retrospective
review can have on already-limited agency resources.

The Government Accountability Office noted in a 2007 report that one of the bar-
riers to an effective retrospective review process is the fact that most agencies have
limited time and staff resources to conduct a proper review while also carrying out
their other functions, including issuing new rules mandated by Congress.

If Congress intends to impose a comprehensive retrospective review process on
agencies, then it must be prepared to provide the funding for additional staff and
other resources for agencies to conduct such review.

Without additional resources, agencies could be placed in an impossible position
of having to comply with competing Congressional mandates for retrospective re-
view, on the one hand, and to issue new rules, on the other.

Effectively, a mandatory retrospective review regime could become another back-
door way of stifling agency rulemaking and enforcement actions, as agencies shift
time and resources to retrospective review at the expense of fulfilling these other
duties.

The question of whether Congress should mandate retrospective review of existing
rules is an important one and deserves serious, substantive, and nuanced discus-
sion.

I am afraid that the signal sent by the hearing’s title suggests that today’s discus-
sion may be otherwise. I hope this is not the case and that we can have a helpful
conversation on this important topic.
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¢ Animal testing. Our other responsc has been to propose updating and
codifying our animal testing policy to say again something we have
alrcady said —that animal testing should not be used where it is not
necessary.

Both of these proposals fall into the “housekeeping” category, not the kind of review
envisioned by the Exccutive Order. Yet these are our only responses to the Exccutive
Order so far.

Here are some rules that deserve greater attention:

e Bicycles. The bicycle safety regulations were written many years ago and
arc so out of date that modern adult bicycles do not, and cannot, comply
with the regulation. Yet these regulations remain on the books,
unchanged.

¢ Fireworks. The fireworks safety regulations were most recently updated
in the 1980s. To determine if a firework is overloaded with explosives,
somcone has to listen to how loud its explosion is. If it sounds too loud, it
fails. The only testing equipment is our tester’s ear. This subjective test
should be replaced with an objective one that can be replicated in the
field. This rule languishes, yet with more than 9,000 injuries every vear,
we should find some time to work on this issue more effectively.

e Mattresses. We have two safety standards dealing with mattress
flammability issues, put in place at different times. One standard deals
with smolder hazard from cigarettes and the other standard deals with
small open flame hazard from candles, lighters, and similar small flame
sources. Two standards means two different sets of tests and two sets of
testing costs. One flammability standard for mattresses could reduce
costs and testing burdens while preserving a high level of safety.

These are just three examples of significant rules that warrant review but are not
contemplated by our plan. We could provide others. However, the best example of a
rule that should be thoroughly reviewed deals with the testing and certification required
by the 2008 Consumer Product Safety Improvement Act. The rule, which passed by a
three-to-two vote, imposes enormous burdens and costs on the global supply chain but
was adopted with no cost-benefit analysis. A request for such an analysis of this rule
was specifically rejected by the majority. The rule is so burdensome that Congress had to
intervenc and directly told us to review ways to reduce the costs associated with this
rule.? We expect to see staff recommendations for reducing the cost burdens of this rule
before the end of the summer. However, had the Commission done the hard work of
honestly analyzing ways to reduce costs and enhance the benefits of this rule,
congressional intervention would not have been necessary. Even our staff’s

2 See Pub. L. No. 112-28, § 2, amending Consumer Product Safety Act § 14(i), 15 U.S.C. § 2063(i).
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recommendation that the cost reduction analysis be done before the finalization of the
testing rule was overridden by the majority.

In summary, the CPSC and other independent agencies need to perform cost benefit
analysis when drafting rules and retrospectively review existing rules as much as other
government agencies. The President’s Executive Order directing them to do so was
welcome, but we fear that the CPSC's retrospective review activities will focus on minor
revisions instead of the major review that would be in the spirit of the order. We should
not mistake tinkering edits for substantial fixes. The Commission’s plan should be an
“ambitious and unprecedentedly open process for streamlining, improving, and
eliminating regulations,” to use the words of Cass Sunstein, director of the President’s
Office of Information and Regulatory Affairs. The end of this process should be a
regulatory regime that protects the public’s health and safety while ensuring that
American consumers, employers, manufacturers, and innovators face the lowest
rcasonable burden.
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UNITED STATES
CONSUMER PRODUCT SAFETY COMMISSION
4330 EAST WEST HIGHWAY
BETHESDA, MD 2081 4

July 23,2012
The Honorable Howard Coble The Honorable Steve Cohen
Chairman Ranking Member
Subcommittee on Courts, Commiercial and Subcommittee on Courts, Commercial and
Adninistrative Law Administrative Law
Committec on the Judiciary Committee on the Judiciary
U.S. House of Representatives U.S. House of Representatives
517 Cannon House Office Building 1005 Longworth House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman Coble and Ranking Member Cohen:

We write to respond to a July 12, 2012, Joint Statement provided to the Subcommittee by
Commissioners Nancy Nord and Anne Northup regarding the U.S. Consumer Product Safety
Commission’s (CPSC) regulatory reform activitics. In the Joint Statement, Commissioners Nord
and Northup attack an April 2012 regulatory review draft presented by CPSC staff as not using
the retrospective rule review process recommended in Executive Order 13579 and focusing on
“rules that qualify as ‘minor housekeeping,’ at best.” These assertions are untrue and without
merit.

At the outset, it is very important to make clear that the Commission staff proposed a rule
review process more comprehensive than the reviews contemplated by the Regulatory Flexibility
Act (RFA) and the President’s Executive Orders (EO) 13579 and 13563. The staff draft did not
limit our evaluation to regulations that have a significant cconomic impact on a substantial
number of small entities nor did it limit it to significant regulatory actions, as defined by EQ
12866.

Rather, the staft plan embraced the President’s Executive Orders, and went even further
(o create a defined method and schedule for identifying and reconsidering any Commission rules
that are obsolete, uninecessary, unjustified, excessively burdensome, counterproductive, or
ineffective, or that otherwise require modification without sactificing the safety benefits of those
rules. It is designed to encourage public input and participation and find the right balance of
priorities and resources given the small size of the agency.

The plan details a sct of criteria to be used when determining which existing rules should
be reviewed. Specifically, the plan calls out the need o consider whether the rule is fulfilling the
agency’s mission to prevent or reduce deaths and injuries and whether the costs imposed by the
rule are out of balance with the rule’s impact on product safety, given that the cost impact of a
rule can change over time.

CPSC Hotline: 1-800-638-CPSC (2772) * CPSC's Web Site: hitp:/www cpsc.gov
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Commissioners Nord and Northup also allege that the Commission staff package does not
propose a cost-bencfit analysis in accordance with their notion of what that analysis should look
like for its testing and certification rules in 16 CFR 1107 and 1109. In making this charge, they
invoke the requirements contained in Public Law (P.L.) 112-28, which largely reaffirmed the
landmark Consumer Product Safety Improvement Act of 2008 (CPSIA). In doing so, they ignore
what P.L. 112-28 actually directs the agency to do—and the fact that the staff package meets and
exceeds the requirements of this recent law. In fact, the staff package clearly contemplates doing
the review mandated by Congress in P.I.. 112-28 and proposes additional burden reduction work
well beyond the requirements of P.1.. 112-28. As noted in the staff proposal:

Rather than operate parallel regulatory reviews with nearly identical goals, this Plan
acknowledges the interdependencies of these efforts and includes the assessment of the
impact of third party testing as part of the review covered by this Plan.

Notably, P.L. 112-28 only requires the Commission to seek and consider comments on
the ways to reduce the cost of third party testing. It did not change the underlying requirement
for the Commission to issue a rule requiring periodic testing to ensure continued compliance. [n
accordance with our unchanged Congressional mandate to issue this rulc, the Commission issued
it on October 19, 2011. The staff has been diligently working for close to a year to find ways to
reduce the burden of the testing rule while still complying with the Congressional mandate to
ensure that representative samples of all children’s products have been tested periodically and to
ensure consumers find products on the store shelves that are safe.

Recognizing that the Commission’s budget and resource constraints precluded any
additional rule review beyond the ongoing review of the cost burdens of the testing and
certification rule, ! CPSC staff proposed the two relatively minor fixes on toy cap guns and
animal testing regulations mentioned by Commissioners Nord and Northup, in addition to the
effort dedicated to the testing and certification rule review activity. This is also explained by the
staff in the briefing package, which stated: "We are basing our initial selection of rules on our
assessment of staff resources available for the balance of this fiscal year." Indeed, the selection
of those two regulations had already been specified in the 2012 budget, which all four
Commissioners voted unanimously to approve.

We find it disappointing that Comumnissioners Nord and Northup have omitted these
important and relevant facts from their testimony, making it appear as if the entire scope of the
statf’s proposed rule review plan was focused on two relatively minor regulatory fixes. This is

! Resource constraints matter a great deal to CPSC. We note for example that, as Acting CPSC Chair in 2008,
Commissioner Nord halted completely the CPSC’s retrospective rule review, citing the agency’s limited resources.
Although passage of the CPSIA has provided us with some additional resources, we remain a very small agency
with a tiny budget.



71

The Honorable Howard Coble and Steve Cohen
July 23, 2012
Page 3

simply not true.2 As outlined by staff in the proposed plan, the majority of our resources
dedicated to rule review for this fiscal year are being allocated to review the testing rule, which is
the most recent and significant regulation passed by the Commission in many years.

Commissioners Nord and Northup may believe additional resources should be allocated
to the significant amount of resources already dedicated to the agency’s rule review efforts. If
s0, they have had every opportunity to do so since April 25, when the staff’s plan was due for a
Commission vote. We have been prepared to approvc the staff’s plan since then, but have not
done so because wc have been engaged in good faith negotiations with our colleagues. To date,
they have failed to make a persuasive case that we should not adopt the recommendations of our
professional staff. Atfler an exhaustive review, staff believe their plan has struck the proper
balance between agency resources dedicated to burden reduction activities with no inherent
public safety value and the amount of agency resources dedicated to fulfilling our core health
and safety mission. We stand by them, and support their decision.

We hope this information helps clarify the record. Should you or your staff have further
questions or concerns, please do not hesitatc to contact us.

Sincerely,

Inez M. Tencnbaum Robert Adler
Chairman Commissioner

* Moreover, we are even more disappointed— and puzzled—that they have proposed rules (bicycles, fireworks,
mattresses) to Congress for retrospective review that they have never proposed to us.
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Questions for the Record

Questions from Subcommittee Ranking Member Steve Cohen for Randall Lutter

. In assessing a proposed regulation, should avoiding red tape be prioritized over saving
lives?

Answer: Single-minded prioritization of specific goals, such as either the avoidance of “red
tape” or the “saving” of lives, tends to be inconsistent with the development and implementation
of sound, empirically based regulatory policy. Some record-keeping requirements are essential
for fair enforcement of regulations while some efforts to reduce mortality risk achieve little
meaningful risk reduction. Moreover, identifying optimal levels for record-keeping and other
documentation and for the stringency of measures to reduce mortality risk requires careful
economic analysis, tailored to the specifics of the policy choices at hand. Economists have
traditionally recommended that regulations be designed to maximize net benefits, a notion
reflected in a variety of executive orders. For example, Executive Order 12866, Section 1, states,
“in choosing among alternative regulatory approaches, agencies should select those approaches
that maximize net benefits (including potential economic, environmental, public health and
safety and other advantages; distributive impacts; and equity), unless a statute requires another
regulatory approach.” Section 1 also directs agencies to regulate only after making a “reasoned”
determination based on the “best reasonably obtainable scientific, technical, economic and other
information” about the effects of the intended regulation. This language, and that of related
provisions, is adequate to lead to good regulatory policy, provided it is carefully interpreted and
consistently applied to all major regulations.

2. Tn assessing a proposed regulation, should job creation be prioritized over saving lives?

Answer: Regulating to protect health, safety or the environment is a typical strategy to reduce
mortality risk, but designing such regulations to try to create jobs is generally relatively
ineffective and inefficient. The level of aggregate employment in the economy at any one time is
primarily a macroeconomic phenomenon that can be influenced through sound monetary and
fiscal policies, and to some extent by labor market regulations, but not directly by health, safety
and environmental regulations. Incorporating the costs of job displacement—i.e., retraining,
search, lost wages--into benefit-cost analyses of federal regulations would likely lead to analytic
results that are more informative, and yield better regulatory outcomes.
3. Is there any empirical evidence confirming that the promulgation of regulations adversely
impact job creation?
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Answer: Michael Greenstone of MIT, studied differences in economic activity between plants
located in counties that met the national ambient air quality standards and those located in
counties that did not. In a 2002 paper, he reported that during the first 15 years after the Clean
Air Act Amendments became law, the counties that were out of attainment and subject to more
stringent regulations, relative to the other counties, lost approximately 590,000 jobs, $37 billion
in capital stock, and $75 billion (1987 dollars) of output in polluting industries.” This paper did
not address, however, the extent of any shift in jobs or other measures of economic activity
toward the attainment areas—areas of cleaner air and less stringent regulation.

Recently, the federal Office of Management and Budget summarized research evaluating the
effects of regulation on labor markets. It reported that, “Acemoglu and Angrist find that the
Americans with Disabilities Act resulted in no decrease in relative wages of disabled people but
a decrease in employment levels.”> The OMB also acknowledges scholarly research identifying
adverse effects of regulations on wages, but not on employment. It reports that Gruber finds that
regulations that require employers to provide comprehensive coverage for childbirth in health
insurar}lce plans result in a decrease in women’s wages but have no effect on their employment
levels.

Work by my colleagues at Resources for the Future, Morgenstern, Pizer, and Shih, using data for
1991 and earlier years, focused on four industries subject to environmental regulations and
examined the association between higher abatement costs and employment.” The authors noted
that the effects of pollution control spending on employment in an industry do not need to be
negative and could be positive. For example, if demand does not fall very much with increases
in price, and if new spending to reduce pollution is relatively labor intensive, then employment
in the regulated industry would rise and not fall with mandatory increases in pollution control
spending. The authors find that in their dataset, increased pollution control expenditures are not
associated with a statistically significant effect on employment.

4. You have previously testified as follows: “Indeed the controversy over the effects of
regulations on employment suggests there is value in having an independent nonfederal
entity convene experts to develop consensus standards for such analysis.” Accordingly,
you recommend that OMB should issue guidelines about how agencies should conduct a
credible regulatory analysis of the effects of regulations on employment, but “only after
soliciting and considering public comment and genuinely independent expert advice.”

! Greenstone, M. 2002, “The Impacts ol Environmental Regulations on Industrial Activity: Evidence
trom the 1970 and 1977 Clean Air Act Amendments and the Census of Manutactures.” Journal of Political
Economy. 110(6):1175-1219.

2 Acemoglu, Daron and Joshua D. Angrist. 2001. “Consequences ol Employment Protection? The
Case of the Americans with Disabilities Act.” Jousnal of Political Economy. 109(5): 915-

957.

3 Gruber, Jonathan. 1994. “The Incidence of Mandated Maternity Benefits.” dmerican Economic
Review. 84(3), 622-641.

4 Morgenstern, Richard 1., William A. Pizer, and Jhih-Shyang Shih. 2002. “Jobs Versus the
Environment: An Industry-Level Perspective.” Journal of Environmental Economics and
Management. 43, 412-436.
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Are you familiar with the Administrative Conference of the United States?
Would the Conference be an appropriate entity to draft this guidance?

Answer: | am familiar with ACUS and believe it would not be a good choice to draft this
guidance. Itis my understanding that ACUS tends to focus on procedural aspects of rulemaking,
rather than on analytical issues, such as identifying and defining what is best practice in
economic analysis or regulations. In addition, ACUS lacks the technical expertise required to
draft or issue standards on how to conduct economic analysis of the effects of regulation on
employment.

S. Do you agree with Dr. Mandel’s statement “that we don’t need wholesale deregulation,
or a complete overhaul of existing regulations”™?

Answer: The meaning of “wholesale deregulation” is not sufticiently clear for me to agree or
disagree. T agree that a “complete” overhaul is not needed since some federal regulations may
not need repairs, renovations, revisions or adjustments, the definition of “overhaul” provided by
Webster’s online.® I agree with Dr. Mandel’s statements that

“A regulatory ‘self-review’ process has been tried repeatedly in the past, and it’s always
fallen far short of expectations. Regulators have a tough time trimming their own
regulations, given internal bureaucratic pressures.”

As aresult, T believe that it would be worthwhile to develop a new approach to identify and then
modify or even eliminate significant sections of existing federal regulations.

6. Do you concur with Prof. Levin that the retrospective review should be evenhanded, i.e.,
that such review should “bring to light situations in which regulations should be
strengthened instead of being weakened or eliminated”?

Answer: While any new process for retrospective review of existing regulations should bring to
light situations where regulations should be strengthened in addition to areas where they should
be relaxed, Federal agencies already issue regulations with increased stringency fairly regularly.
There is a need for a new process to evaluate and review existing regulations, based on review
and analysis of how they work in practice.

7. Your testimony refers to two appendices, but they are not attached. Could you kindly
supply them to the Subcommittee?

Answer: | am attaching the working paper 1 authored for Mercatus on retrospective analysis and
review and also a commentary “Financial Regulation Sans Analysis”, that 1 co-authored with Joe
Aldy and Art Fraas for Politico on 6/20/12. That commentary is also available at
http://www.politico.com/news/stories/0612/77644 . html.

> See http://www.websters-online-dictionary.org/definitions/overhaul .
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Questions for the Record

Questions from Subcommittee Chairman Howard Coble for Michael Mandel, Ph.D.

1. Small businesses bear a disproportionately high share of regulatory costs, yet they create the
most new jobs. How could retrospective regulatory review particularly help to reduce the
regulatory burden on small businesses?

The legislation that sets up a “Regulatory Improvement Commission” would give the
commission a certain set of specific goals. One of those goals could be reducing the
regulatory burden on small business, if Congress so desires.

2. Would the use of a retrospective regulatory review commission offer particular advantages in
the reduction of regulatory burdens on small businesses?

Small businesses face a heavy regulatory burden, in part, because they have to meet
regulations from different agencies which do not coordinate. For example, one agency
might want one form, another agency might want roughly the same information on a
different form.

A Regulatory Improvement Commission would have the authority to ‘look across’ the
different agencies and coordinate requirements, or pare down the duplicative
regulations. By contrast, the same goal could not be easily accomplished by
retrospective review within a single agency, which would only be focused on that
agency’s regulations.

3. You have suggested that retrospective review of regulations could help decrease
impediments regulations pose to innovation. Could you please explain your view in more
detail?

When a company faces too many regulations, money and human resources go into
meeting the regulations rather than innovating. In addition, innovation—a high-risk
activity—becomes less appealing if there are too many costly regulatory barriers to
Cross.

Conversely, selectively paring back unnecessary regulations can improve the
environment for innovation. That doesn’t mean deregulation or getting rid of all
regulations—it means simply reducing the number.
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What specitic standards might be used in retrospective review to help focus a commission or
agencies on, not just individual regulations, but also cumulative regulatory burdens?

Currently the Progressive Policy Institute is working on answering precisely this
question: How can we measure cumulative regulatory burden? We expect to present a

paper on this issue in 2013,

What can be done to assure that independent agencies effectively carry out retrospective

review? For example, could one benefit of a regulatory review commission be that it could

help assure better retrospective review of independent agencies’ regulations?

There should be no obstacle to the Regulatory Improvement Commission considering
regulations adopted by independent agencies such as the FCC, since the package of
proposed improvements has to be voted on by Congress and signed by the President.
However, it would be better if the commission was specifically directed to cover these
agencies.

Questions from Ranking Member Steve Cohen for Michael Mandel

1.

In your review of the impact of regulations on businesses, did you differentiate between
the impact of federal as opposed to state regulations?

We principally focused on the impact of federal regulations. However, state
regulations—and the interaction between federal and state regulations—can be very
burdensome as well.

Are small businesses mostly impacted by federal or state regulations?

I’m not aware of any study that compares the differential impact of federal and
state regulation on small business. It’s clear though that state and local regulations
do have a big effect.

You note that regulations singularly may have little impact. To use your analogy, it’s
like throwing a few pebbles in a stream.

How does one identify the tipping point when the cumulative effect of all such
regulations is problematic?

1 believe that we have reached a problematic level of regulations in many industries,
where the cumulative impact is slowing innovation. That offers us an opportunity
to selectively pare back regulations while retaining the ones that we really want and
need.
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4. You state in your prepared testimony that “it’s hard to point to ‘bad’ regulations —
regulations that by themselves are job-destroying or innovation inhibiting.”

Are you aware of any empirical evidence establishing a direct adverse impact on
job creation caused by the promulgation of regulations?

Cleaning up the regulatory system would be easier if we could identify ‘bad’
regulations: One where the benefit to society or to consumers is clearly much less
than the costs, whether measured in dollars, jobs, or foregone innovation.
Unfortunately, it’s hard to identify ‘bad’ regulations. First, almost every regulation
has its defenders, who can clearly state the harm that the regulation averts. Second,
businesses usually have enough leeway to change their practices to reduce or
ameliorate the impact of a single regulation.

Having said that, 1 believe we need more research to establish the effect on
innovation and jobs of “too many” regulations which interact with each other.

5. You note in your prepared statement “that we don’t need wholesale deregulation, or a
complete overhaul of existing regulations”?

Would you therefore oppose a moratorium on major regulations that would last
until the unemployment rate drops below 6%?

T would not support a total moratorium on major regulations, even given the weak
economy. For example, Dodd-Frank was an essential piece of legislation given the
excesses in the financial sector.

T would, however, support a temporary moratorium on regulatory initiatives aimed
primarily at innovative and growing industries, such as the broad communications
sector. It doesn’t make sense to place additional constraints on growing sectors at a
time when we need all the growth that we can get.

This type of moratorium is an example of ‘countercyclical regulatory policy’—that
is, the notion that regulatory policy should be sensitive to the business cycle. This
idea was initially proposed and discussed in a 2010 paper from the Progressive
Policy Institute entitled “The Coming Communications Boom?: Jobs, Innovation
and Countercyclical Regulatory Policy.”

6. How would your “Regulatory Improvement Commission” be funded?
The objective is *not* to create another big agency or layer of bureacracy. We

would anticipate keeping the Regulatory Improvement Commission quite small in
terms of employment. In addion, most of its staff would be temporarily on loan
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from other agencies, in order to provide the necessary expertise. As a result, not
much funding would be needed.

7. Could the Government Accountability Office or some other existing entity perform the
function of your proposed Commission if it was adequately funded and staffed?

New legislation would be needed whether the Regulatory Improvement Commission
is set up separately or part of an existing structure. The legislation would have to
specify the process by which a package of regulatory changes would be subject to a
single up—or—down vote in Congress, and then be sent to the President for approval.
In the end, it might be better to set up a separate commission with a clear mandate.

8. As you may know, several bills have been introduced this Congress that would mandate
some type of retrospective review. One of these would require agencies to perform
decennial reviews of their existing major rules identifying the costs and benefits of each
rule; identifying each amendment to the rule that would accomplish the same statutory
objectives but result in different costs and benefits; and analyzing the costs and benefits
of repealing each rule.

What are your thoughts about this approach?

T believe that this approach—an internal agency-by-agency retrospective review—
will be expensive and not produce the desired results. First, doing a cost-benefit
analysis of an existing regulation is expensive and quite intrusive, since it’s
necessary to collect data from the companies affected by the regulation. Second, an
agency which approved a regulation the first time around is unlikely to come to a
different conclusion the second time. Third, many of the biggest issues are due to
multiple layers of regulation, rather than problems with a single regulation. So it’s
possible for every regulation to pass a retrospective review and still impose a burden
on innovation and job creation.

I’d suggest that a Regulatory Improvement Commission can accomplish more than
agency-by-agency retrospective review, and at a lower cost.

8. Do you concur with Prof. Levin that the retrospective review should be evenhanded and that
such review should “bring to light situations in which regulations should be strengthened
instead of being weakened or eliminated”?

The Progressive Policy Institute called our proposal a Regulatory Improvement
Commission, not a Regulatory Reduction Commission. There may be cases where it
makes sense to improve or even strengthen regulations. However, I believe that the
commission should be mostly mandated to pare the burden of regulation on
innovation.
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Questions from Subcommittee Ranking Member Steve Cohen for Ron Levin

1. Dr. Lutter recommends that OMB should issue guidelines about how agencies
should conduct a credible regulatory analysis of the effects of regulations on
employment, but “only after soliciting and considering public comment and
genuinely independent expert advice.”

What are your thoughts about his suggestion?

Would the Administrative Conference of the United States be an appropriate
entity to draft this guidance?

1 cannot speak for the Administrative Conference, but 1 think that, if such guidelines were
going to be written, the Conference could provide at least general advice. However, the strength
of ACUS lies primarily in areas of process and procedure. With regard to technical issues of
economic and public policy analysis, 1 would hesitate to say that the Conference holds a
comparative advantage over OMB itself

As Tunderstand Dr. Lutter’s position, he emphasizes the benefits of entrusting the actual
performance of retrospective reviews to an external body, which might take a more detached
view than the issuing agency itself does. He also endorses detailed analysis of broad regulatory
programs as opposed to individual rules. I share his appreciation for rigorous evaluation of
ongoing programs, but these proposals also implicate, to my mind, the “selectivity” theme in my
own testimony. The in-depth analyses that he discusses cannot feasibly be pursued government-
wide (as I believe he would agree). They require agencies to make judgments about areas that
are most in need of examination, and cost factors must also be considered.

Dr. Lutter also favors asking agencies to make a regular practice of asking regulated
persons to compile data about the effects of rules over time. This practice would, I agree, tend to
facilitate subsequent retrospective reviews of those areas, but it too should be used only
selectively. After all, a major statute, the Paperwork Reduction Act,' embodies the insight that
the public objects to recordkeeping requirements except where a clear benefit from imposing
them can be shown. In some instances, that showing could likely be made; in others, probably
not.

144 U.S.C. § 3501 el seq.
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2. You note that repeated reviews of the same rules will have declining payoffs. Please
elaborate.

The point I would make here is simply that, after an agency has reviewed a rule and
confirmed to its satisfaction that the rule is working satisfactorily, or at least that its benefits
justify its costs, repeated reassessments of the rule consume finite resources that might be better
spent on examining other rules that have a less well-defined track record.

3. Dr. Mandel recommends the establishment of a BRAC-like entity to conduct
retroactive reviews.

What are your thoughts about his proposal?

Could the Government Accountability Office or some other existing entity
perform this function if it was adequately funded and staffed?

Dr. Mandel says that his goal is to eliminate excessive or outdated regulations while
preserving key protections for the public. Tam sympathetic to this objective, but I see several
reasons to question his method of pursuing it.

The BRAC model worked because the political system had largely agreed on a goal,
namely to reduce the number of military bases, but it also recognized that ordinary decision
processes made it difficult to achieve that goal (because advocates for particular localities could
derail the inclusion of their particular bases on the “hit list”). Dr. Mandel’s policy brief” declares
that his proposed Regulatory Improvement Commission (RIC) model would likewise “[1]ay out
specific goals for regulatory improvement.” He identifies these goals as “encouraging
innovation, improving competitiveness, reducing compliance costs, fostering growth, protecting
public health and safety, and promoting responsible environmental stewardship.”® To my eye,
however, this list of goals would require the commission to confront fundamental value tradeoffs
at nearly every turn. Conflicts between business interests and the protection of health, safety,
and the environment run deep in our society, and the establishment of an “independent”
commission of private citizens would not cause those conflicts to disappear.

More particularly, 1 question whether the commission would be in a good position to
resolve those conflicts. The members are to be “a bipartisan collection of stakeholders who have
strong qualifications and reputations that are beyond reproach.”* The assumption that the
political leadership would allow the selection of such a panel without compromising these
idealistic criteria seems optimistic, but | will accept it for the sake of discussion. Even on that
assumption, one needs to bear in mind that the members would not be specialists in the specific
areas being considered. A commission with, say, two dozen members might have four or five
members with deep experience in regulation of air pollution, two or three with experience in

? Progressive Policy Institule, Reviving Jobs and Innovation: A Progressive Approach to Improving Regulation
(Feb. 2011).
I at3, 7.
Yid al2,7.
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communications regulation, two or three with experience in regulation of energy production, and
so forth. In any given subject area, therefore, most members would be newcomers to the issues
under examination.

This circumstance would militate against the credibility of the RIC’s recommendations.
After all, in many instances the question would not be whether the rule should be rescinded
completely, but how it should be revised. The details of the issues could be quite technical and
challenging for people who do not know the area well. Furthermore, these members would not
be politically accountable for the value choices they make — value choices that should be subject
to effective accountability (as to which an up-or-date vote in Congress on the entire package
would not be, in my judgment, a sufficient response). The same critique would apply to the
GAO or a similar body.

In addition, Dr. Mandel himself pointed out in his testimony that the rules in many
regulatory programs are elaborately interconnected. Iagree. As a result, decisions about which
rules to rescind or revise would depend on knowing how those rules relate to others. 1t is not
clear that the R1C would have the broad perspective needed for such decisions.

Finally, T am concerned about the fact that, under Dr. Mandel’s proposal, the RIC would
be authorized to forward its recommendations to Congress with far less of a record and written
justification than one would expect a regulatory agency to furnish in taking similar actions. Yet
those procedural requirements have been instituted precisely in order to ensure that the agency’s
reasons will be factually grounded, rigorously analyzed, and consistent with the legal regime that
the agency is required to implement.” The RIC’s recommendations would be less reliable,
because they would not be subject to these safeguards. In my view, checks and balances that can
counteract unwise decisionmaking are an essential part of the administrative law system, and I
do not share Dr. Mandel’s readiness to dispense with them, even if we assume the commission
members will be thoughtful and conscientious about pursuing general public interests (which, as
1 said, might be too generous an assumption).

4. Are you aware of any empirical evidence establishing any adverse impact on job
creation by the promulgation of regulations?

No, L am not. 1recognize that your Committee has actively examined this issue on
multiple occasions during the 112th Congress, including its reports on the Regulatory
Accountability Act® and the Regulatory Freeze for Jobs Act.” 1 essentially agree with the
dissenting views expressed in those reports and will not rehash the analysis presented there. It
may suffice to note that, like the dissenters, 1 do not believe that empirical studies that estimate
only the costs of regulation, without also estimating their benefits, come close to establishing that
agency rules have a ner adverse impact on the nation’s economy. Regulations that bring about
cleaner air and water, safer skies, a healthier population, trustworthy markets, fair competition,

% This Committee’s report on the Regulatory Accountability Act contains a very apl and aceurate account of the
development ol these requirements. H.R. Rep. No. 112-294, at 15-18 (2011).

®1d. at 10-12 (majority), 71-76 (dissent).

"H.R. Rep. No. 112-294, at 3-6 (majorily), 24-28 (dissent) (2012).

-
bl
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etc. have important social and economic benefits that cannot be credibly omitted from the
equation.

Thave a similar view regarding retrospective reviews in particular. If any empirical

studies show, or purport to show, that an active program of retrospective reviews would yield
substantial net benefits in terms of job creation, [ am not aware of them.

S.

Why should Congress avoid prescribing detailed instructions for the manner in
which retrospective reviews should be conducted? Won’t this give agencies too
much license to just do as they wish and maintain the status quo?

In my written statement 1 referred to recommendations by the ABA, ACUS, and GAO

that advocated flexibility. I will amplify on that material a bit here. The report of the ABA
Section of Administrative Law and Regulatory Practice, supporting the ABA recommendation
discussed in my statement, identified some of the objections to a highly prescriptive approach:

[A] standardized approach does not take into account that some agencies have thousands
of existing regulations, while other agencies have far fewer rules. [T]he time necessary
for a review may vary from agency to agency because different review methods are used.
[Moreover,] the time necessary for an effective review may vary depending on the
difficulty or ease of acquiring the necessary information, or on the degree of interest and
involvement of stakeholders.*

The ACUS recommendation makes a similar point:

Each agency faces different circumstances, depending on the number of its regulations,
their type and complexity, other responsibilities, and available resources. These processes
must be designed so that they take into account the need for ongoing review, the agency's
overall statutory responsibilities, including mandates to issue new regulations, and other
demands on agency resources. Because there are relatively few successful well-
developed models available and no widely accepted methodologies, the Conference
recommends that agencies experiment with various methods.”

In addition, the GAO report casts doubt on the effectiveness of statutory specifications for
retrospective reviews where they have been tried:

[W]e observed that, for cases where agencies reported modifications to regulations, these
actions were most often attributed to factors that agencies addressed at their own
discretion, such as technology changes, harmonization efforts, informal public feedback,
and petitions. For example, although EPA officials reported that they have many
mandatory regulatory review requirements, our review of proposed or completed
modifications to existing regulations reported in the December 2006 Unified Agenda

& ABA Scction ol Administrative [.aw and Regulatory Practice, Report No. 103,120 No. 2 ABA Ann. Rep. 341, 344

(1995).

? ACUS, Recommendation 95-3, Review of Existing Regulations, 60 Fed. Reg. 43,109, preamble (Aug. 18, 1995).

4
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showed that 63 of the 64 modifications reported were attributed to reasons associated
with agencies’ own discretion. [O]ther agencies within our review had similar results.'’

Aside from these institutional pronouncements, I would suggest that Representative
Cohen’s question assumes too sharp a dichotomy between “detailed instructions” and “giv[ing]
agencies too much license to just do as they wish.” A middle ground could be found. See my
answer to Question 6 below, regarding the criteria in Representative Quayle’s bill.

6. As you may know, several bills have been introduced this Congress that would
mandate some type of retrospective review. One of these, introduced by Rep.
Quayle, would require agencies to perform decennial reviews of their existing major
rules identifying the costs and benefits of each rule; identifying each amendment to
the rule that would accomplish the same statutory objectives but result in different
costs and benefits; and analyzing the costs and benefits of repealing each rule.

‘What are your thoughts about this approach?

I have three main concerns about HR. 3392, Representative Quayle’s bill on
retrospective review of agency rules.

First, it provides that every major rule issued by an agency must be reviewed at least once
per decade. § 553a(b). The fact that the bill would apply to major rules, not a/f rules, makes a
good start in the direction of tailoring the scope of the requirement to the resources that are likely
to be available to fulfill it. However, I believe that it still fails to afford sufficient flexibility to
agencies to select the targets of their examination. As I discussed in my written statement (p. 5),
the GAO found that mandatory reviews tend to produce markedly fewer actual changes than
reviews of rules that agencies have voluntarily concluded deserve examination.

Second, the bill’s criteria for evaluation of any given rule are too constraining, although
this problem may not be apparent at first blush. Sections § 553a(b)(1)-(3) of the bill would direct
the agency to “identify the costs and benefits of the rule,” “identify each amendment to the rule
that would accomplish the same statutory objectives but result in different costs and benefits,”
and “identify the costs and benefits of repealing the rule.” If this language were read in isolation,
it might well be acceptable. It could be interpreted to do nothing more than to instruct the
agency to consider the pros and cons of the existing rule and its alternatives (although it would
be better to require the agency to examine “a reasonable range of regulatory alternatives,” rather
than each alternative). However, § 553a(j) of the bill goes on to define the key terms of that
obligation in a way that makes the specifications more confining:

For purposes of this section:

(1) The term 'cost' means, with respect to a rule, the cost of that rule, including direct,
indirect, and cumulative costs and estimated impacts on jobs, economic growth,

'® Government Accountability Office, Reexamining Regulations: Opportunities Exist to Improve Effectiveness and
Transparvency of Retrospective Reviews, GAO-07-79, al 32-33 (2007).
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innovation, and economic competitiveness, to each person who is significantly atfected
by the rule.

(2) The term "benetit' means, with respect to a rule, the benefit of that rule, including
direct, indirect, and cumulative benefits and estimated impacts on jobs, economic growth,
innovation, and economic competitiveness, to each person who is significantly affected
by the rule.

In my judgment, this requirement to analyze “direct, indirect, and cumulative” costs and benefits
with respect to each significantly affected person, as well as the more specific impacts
mentioned in the definitions, would amplify the scope of the required § 553a(b) review much too
broadly, because it fails to take account of significant differences among agencies’ regulations.
See my response to Question 5 above.

Third, § 553a(h) of the bill would provide that, “[n]otwithstanding any other provision of
law, each determination by an agency under this section shall be subject to judicial review under
[the APA].” In this respect, H.R. 3392 differs from the retrospective review programs instituted
by President Obama’s executive orders, which expressly exclude judicial review. The review
programs instituted by previous Presidents were the same in that regard.

In practice, the provision for judicial review may make little or no difference, because it
is not clear how anyone could have standing to sue over an alleged violation of this legislation.
However, if judicial review did become freely available, it would substantially alter the usual
nature of retrospective review programs, and not for the better. If an agency knew that “each”
determination it made in the review process (a term that apparently would include subsidiary
determinations as well as the agency’s ultimate conclusion) could become the subject of
litigation, it would have no practical alternative but to build a factual record that could survive
judicial scrutiny of any of these determinations. The effect would be the expenditure of a great
deal of effort on issues that were, in fact, not destined to be particularly controversial.

As I testified in response to a question by Representative Johnson (Tr. 36), a more
constructive way to involve the courts is through the petition process, as current law allows.
Anyone who believes that an existing rule is obsolete or unwise has the right to petition the
agency to revoke or revise it. If the agency denies the petition, it must give reasons, and the
denial is appealable to the courts. The petition and the response frame issues effectively for
judicial consideration. In this way, the administrative law system is self-regulating, because it
induces the agency to focus its retrospective review eftforts on rules that have actually been
drawn into controversy. This is decidedly more efficient than the across-the-board judicial
monitoring envisioned by H.R. 3392.
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