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THE LEADERSHIP OF THE NUCLEAR
REGULATORY COMMISSION

WEDNESDAY, DECEMBER 14, 2011

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The committee met, pursuant to call, at 10:01 a.m., in Room
2154, Rayburn House Office Building, Hon. Darrell E. Issa [chair-
man of the committee] presiding.

Present: Representatives Issa, Platts, Jordan, Chaffetz, Walberg,
Lankford, Buerkle, Labrador, Desdarlais, Gowdy, Ross, Guinta,
Kelly, Cummings, Towns, Kucinich, Tierney, Cooper, Connolly,
Davis, Welch, and Murphy.

Staff Present: Ali Ahmad, Communications Advisor; Kurt
Bardella, Senior Policy Advisor; Michael R. Bebeau, Assistant
Clerk; Robert Borden, General Counsel; Will L. Boyington, Staff
Assistant; Molly Boyl, Parliamentarian; Lawrence J. Brady, Staff
Director; John Cuaderes, Deputy Staff Director; Adam P. Fromm,
Director of Member Services and Committee Operations; Linda
Good, Chief Clerk; Peter Haller, Senior Counsel; Christopher
Hixon, Deputy Chief Counsel, Oversight; Justin LoFranco, Deputy
Director of Digital Strategy; John Ohly, Professional Staff Member;
Ashok M. Pinto, Deputy Chief Counsel, Investigations; Laura L.
Rush, Deputy Chief Clerk; Jonathan J. Skladany, Counsel; Chey-
enne Steel, Press Assistant; Rebecca Watkins, Press Secretary;
Nadia A. Zahran, Staff Assistant; Erin Alexander, Fellow; Krista
Boyd, Minority Counsel; Beverly Britton Fraser, Minority Counsel,
Lisa Cody, Minority Investigator; Kevin Corbin, Minority Deputy
Clerk; Ashley Etienne, Minority Director of Communications; Carla
Hultberg, Minority Chief Clerk; Peter Kenny, Minority Counsel,
Paul Kincaid, Minority Press Secretary; and Chris Knauer, Minor-
ity Senior Investigator.

Chairman IssA. Good morning. The committee will come to order.

The Oversight Committee exists to secure two fundamental prin-
ciples: First, Americans have a right to know what they get from
the money Washington takes from them and that it is well spent.
And, second, Americans deserve an efficient, effective government
that works for them.

Our duty on the Oversight and Government Reform committee is
to protect these rights. Our solemn responsibility is to hold govern-
ment accountable to taxpayers, because taxpayers have a right to
know what they get from their government. We will work tire-
lessly, in partnership with citizen watchdogs, to deliver the facts to
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the American people and bring genuine reform to the U.S. Govern-
ment bureaucracy.

Today we have a distinguished panel, and today we will hear
from five commissioners in what I believe will be an extraordinary
hearing, one in which an independent Commission that Americans
rely on to ensure that we have safe and reliable nuclear power—
and, particularly, safe nuclear power. It has become a concern to
this committee that, in fact, the Commission is not operating in a
way that can continue.

I will not prejudge anyone’s motives. I will not prejudge, here
today, anyone’s testimony. But I am deeply concerned. A Commis-
sion is not, in fact, an autocratic agency; it is not, in fact, the office
of any one person. For a Commission to work successfully or any
agency that has a board, whether it is the National Transportation
Safety Board or a host of others that we rely on for safety particu-
larly, it has to lead by consensus. Doing the basic arithmetic, this
is a three-Democrat, two-Republican Commission. If it were three
and two the other way or any combination, it should work, and
work by consensus.

The history of this agency, of this Commission, has been gen-
erally to work by consensus or near-consensus. The committee will
examine today whether, in fact, under current Commissioners and
current structure, this Commission can get back to working on a
consensus-like basis. Ultimately, all five of you are charged with
the same level of responsibility and the same obligation to sound
science and sound safety.

On a personal note, I have two active reactors in my district.
Like anyone who has nuclear power in their district, every day we
ask, “Is it safe?” and we are answered, “Yes.” And every day we
ask, “Could it by safer and more reliable?” We want that answer
always to be increasingly “Yes.”

So as we hear from Members on the dais and then hear from our
witnesses, I think you will hear that all of us have the same con-
cern. One of the ranking members, Mr. Kucinich, has been actively
involved in his nuclear power plant for many years. But whether
you have nuclear power in your district or not, we all understand
that if all our nuclear power plants went down in America, the
lights would go out. There is not sufficient replacement power
today or in the foreseeable future to live without the highly reliable
baseload that comes from nuclear energy.

So, as we hear from all of you, I intend to allow each of you to
deliver your full opening statements and a reasonable amount of
additional remarks if they are beyond what your opening statement
is. I then intend to be very, very, very, very willing to hear you give
a complete answer to any question. That is not to say that Mem-
bers on the dais can go to 4 minutes and 59 seconds and then
somehow find a question, but I want to hear from each of you.

This is not one in which anyone on the dais here today, to the
best of my knowledge, has the capability of taking the seats you
occupy. We have to rely on what we learn here today to know
whether or not this Commission can operate at the level that is es-
sential if we are going to have safe nuclear power in this country.

And, with that, I recognize the ranking member for his opening
statement.



3

Mr. CuMMINGS. Thank you very much, Mr. Chairman.

In March of this year, a massive earthquake and subsequent tsu-
nami killed more than 20,000 people and devastated northern
Japan. It caused catastrophic damage at four of the nuclear reac-
tors at the Fukushima power station. This was the worst nuclear
disaster since Chernobyl 25 years earlier. Our number-one priority
on this committee must be ensuring that we learn the lessons of
the Fukushima disaster and take appropriate action to improve the
safety of nuclear power plants in this country.

Yesterday, the Union of Concerned Scientists issued a statement
imploring our committee to focus today’s hearing squarely on these
safety issues. Dr. Lisbeth Gronlund, a physicist and co-director of
global security program at UCS, urged the committee to focus on
the safety issues facing the U.S. reactor fleet rather than on NRC’s
internal squabbling.

And let me say this on behalf of the American people. I ask that
you, Chairman Jaczko, and to the other Commissioners, I ask that
you not allow your disagreements to become the enemy of the des-
tiny of this great organization. I also ask that you not allow your
squabbling to have the effect of being a weapon of mass distraction.
That is so important.

I strongly agree with the statements of Ms. Gronlund. The single
most critical issue facing the NRC today is how it will respond to
the Fukushima crisis. Five months ago, a task force of career NRC
staff issued 12 recommendations intended to make U.S. nuclear
power plants safer. In October, the staff prioritized eight of these
recommendations. According to the staff, these recommendations
have the greatest potential for safety improvement in the near
term and should be started without delay.

For example, one of the key problems in the Fukushima disaster
was that the tsunami knocked out the station’s backup power,
causing temperatures to rise in four reactors and resulting in the
substantial release of radiation. NRC staff has recommended that
all existing and new reactors in the United States strengthen their
capabilities to mitigate these types of blackouts. I look forward to
hearing the views of all the Commissioners today on how we can
implement this and other reforms as soon as possible.

With respect to the allegations of mismanagement, let me say
this. I agree that it is a serious matter when four Commissioners
write a letter to the White House criticizing the chairman for cre-
ating a chilled work environment. These allegations should be
taken seriously, which the White House has done. And I don’t plan
to be a referee; I believe that you should be able to work out these
disputes among yourselves.

Based on my review of this issue, however, I also believe that the
current chairman has exhibited one of the strongest safety records
of any previous NRC chairman. I would urge anybody interested in
this issue to read the harrowing transcripts of the recordings from
the emergency operations center stood up by the chairman to help
the people of Japan and United States citizens in close proximity
to the Fukushima danger zone. You will be impressed by the skill
and courage of those who worked around the clock to prevent this
disaster from becoming far worse. As a result, I am struggling to
determine how much of this squabbling relates to personality con-
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flicts and how much relates to a fundamental disagreement about
the statutory structure of the Commission itself.

The inspector general, after interviewing all five Commissioners
and senior NRC staff, concluded that the chairman acted within his
authority. The general counsel of the NRC agreed. After examining
the chairman’s actions relating to Fukushima, he wrote in an opin-
ion that the chairman’s actions fit within his authorities. Similarly,
our committee’s own investigation, which has included transcribed
interviews of 15 senior NRC staff and the review of thousands of
documents, has uncovered no violations of law or instances in
which the safety of U.S. nuclear facilities have been placed in jeop-
ardy.

The truth is that when Congress reorganized the NRC in 1980,
it created a structure with a very strong chairman. As President
Carter said at the time, the experience of Three Mile Island dem-
onstrated that the Commission as a whole cannot deal expedi-
tiously with emergencies.

Moreover, this is not the first time there has been conflict be-
tween the NRC chairman and the other Commissioners. A 1999 re-
port by the inspector general described a very similar situation
that found that the statutory structure of the NRC leads to ten-
sions between the chairman and other Commissioners.

Finally, the natural question is, where do we go from here?
Based on the letters all five Commissioners have sent to the com-
mittee in preparation for today’s hearing, I believe they are all will-
ing to fulfill the fundamental mission of the NRC. I sincerely hope
that we can use today’s hearing as an opportunity to get beyond
pafst differences and refocus our energies on the goal of nuclear
safety.

And I remind the Commissioners, when the hearing is over,
when the lights are down and the cameras are out and the report-
ers are gone, you all still have to return to your workplace and
work together to protect the safety of all Americans.

And, with that, I yield back.

Chairman IssA. I thank the gentleman.

I now recognize the chairman of the Subcommittee on Regulatory
Affairs, the gentleman from Ohio, Mr. Jordan, for 5 minutes for an
opening statement.

Mr. JORDAN. I thank the chairman, and I will be very brief.

I just want to thank the chairman for having this important
hearing today and remind the committee that this is in no way a
partisan issue. This is about an important Commission who seems
to be, based on some of the things we have said, not functioning
the way we would want, maybe even use the term “dysfunctional.”
And I think it is important to hear from all of them, ask the appro-
priate questions and get to the bottom of this.

This is a Commission charged with making sure nuclear power
plants are safe, and that is an important task. That is all about
good government, and this is the appropriate venue to have this
discussion and this hearing.

So I just want to thank the chairman and would yield back the
balance of my time. I know the ranking member of our committee
wants to make an opening statement, as well.

Chairman IssA. I thank the gentleman.
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We now recognize the ranking member of that same sub-
committee, the other gentleman from Ohio, Mr. Kucinich, for 5
minutes.

Mr. KuciNICcH. Thank you very much, Mr. Chairman, for calling
this hearing.

Safety is the issue. I take it personally. This affects my State and
my area. In February 2001, the NRC began investigating an aging
mechanism that often caused cracking in reactors. As a result of
these findings in late September 2001, the NRC determined that
the Davis-Besse plant was at risk and should shut down by Decem-
ber 31st, 2001.

FirstEnergy, the owner the of Davis-Besse plant, which is in Port
Clinton, Ohio, resisted the order, claiming that it could stay open
without incident until March 2002. FirstEnergy argued that a
shutdown would cause an unnecessary financial burden. Rather
than following its own safety procedures and shutting down Davis-
Besse, the NRC relented and allowed the plant to operate until
February 2002.

After the plant had been shut down, workers repairing one of the
five cracked control rod nozzles discovered extensive damage to the
reactor vessel head. The workers found a large corroded crater the
size of a football in the reactor vessel head next to one of the noz-
zles. Only %16 of an inch of steel remained intact at the bottom.
That began to bulge and crack.

The NRC later found that the plant might have been as close as
60 days from bursting. If it did, they would have had a major re-
lease of radio activity that would have jeopardized the immediate
and long-term safety of millions of Americans, not to mention the
single biggest source of freshwater in the world being jeopardized
in the Great Lakes.

The Government Accountability Office later weighed in on this,
calling it, quote, “the most serious safety issue confronting the Na-
tion’s commercial nuclear industry since Three Mile Island.” The
Department of Justice said that FirstEnergy admitted that they
knowingly, quote, “knowingly made false representations to the
Nuclear Regulatory Commission in the course of attempting to per-
suade the NRC that its Davis-Besse nuclear power station was safe
to operate beyond December 31st, 2001,” unquote.

FirstEnergy’s insurance company became worried and commis-
sioned an independent study to analyze the data from the incident.
The study, which was released in April 2007, painted an even dark-
er picture than the regulatory rebukes that came before it. The re-
port found that the corrosion of the steel plate happened at a faster
rate than was reported by FirstEnergy, bringing the reactor closer
to a catastrophe incident than had previously been reported.

Now, despite the finding of these three bodies, just a few weeks
before that study was released FirstEnergy asked the NRC to re-
move the requirement for independent assessments of Davis-
Besse’s operation. They asked for less oversight.

The NRC’s 2004 confirmatory order modifying license lists some
of FirstEnergy’s malfeasant policies and actions that led to the
2002 incident, providing more evidence that profits were prioritized
over safety. It specifically lists the key reasons the leak was al-
lowed to persist and grow. FirstEnergy’s self-policing mechanisms
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failed. Worse, FirstEnergy tried to convince the NRC the problems
were solved, when in fact they were not.

FirstEnergy continues to try to prioritize profits over safety.
Since I don’t have time here to cover in detail the full history of
FirstEnergy’s bad decisions, near-misses, and safety lapses, I ask
unanimous consent to place into the record a document prepared
by Beyond Nuclear which does that, Mr. Chairman.

Chairman IssA. Without objection, so ordered.

Mr. KUCINICH. Several weeks ago, FirstEnergy had to shut down
Davis-Besse to replace yet another reactor head because its design
has flaws which creates leaking problems. In doing so, they found
cracks in a building designed to protect the core from external mis-
siles like planes, but also to prevent the release of radioactive air
and steam in the event of a problem with the reactor. The latter
scenario is what almost happened in 2001 at Davis-Besse and is ex-
actly what happened at Fukushima when the containment build-
ings blew up from the steam buildup. A structurally compromised
building affords less protection to protect the public.

True to form, there were important differences between the story
FirstEnergy told the public and the real story, which I only uncov-
ered because of my own investigation and because of my staff. Spe-
cifically, FirstEnergy tried to convince the public that the cracks
were only cosmetic in nature, were few in number, and were not
widely distributed. None of the above was accurate. And yet,
FirstEnergy was eager to restart Davis-Besse, even though they
will not know the cause of the cracking until February.

We should be looking at this. The corporations that run nuclear
power plants are fundamentally no different than the corporations
that drove our economy off a cliff. They will cut corners to maintain
or increase profits in the absence of sufficient incentives to act dif-
ferently. They must be sufficiently and carefully regulated. The
consequences of the failing to do so are unthinkable.

I hope we will reflect on the NRC’s position here and help to
achieve a culture of independence, objectivity, and public interest
over corporate interest, and that we will have complete dedication
to safety.

I thank the chair for calling this hearing and for your attention
to this critical matter at this time.

Chairman IssA. I thank the gentleman. And I look back fondly
on the years we have worked on this issue together on the com-
mittee, with each of us at different times being a subcommittee
chairman.

Mr. KuciNIcH. Thank you, Mr. Chairman.

Chairman IssA. We now recognize our panel of witnesses.

Mr. Gregory Jaczko is the chairman of the Nuclear Regulatory
Commission. The chairman is, I think, a particle physicist, to be
more accurate——

Mr. JACZKO. Yes.

Chairman Issa. —and an experienced policy advisor who has
served on the Commission since 2005 and has served on both sides
of the dome, both in the House and Senate, in the past.

Commissioner Kristine—I am going to try this again—Svinicki?

Ms. SVINICKI. Svinicki.
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Chairman IssA. Okay. And I grew up near Slavic Village, and I
should be able to do these names better—is an experienced nuclear
engineer, a policy advisor who came to the Commission in 2008.

Commissioner William Magwood IV—Commissioner Magwood
joined the Commission just in 2010. He previously served 7 years
as director of nuclear energy at the Department of Energy.

Commissioner William Ostendorff—Commissioner Ostendorff

came to the Commission last year after a distinguished career in
the nuclear navy and much time also with the Department of En-
ergy.
And then, Commissioner George Apostolakis. Thank you for
being understanding. The Commissioner is an expert in risk as-
sessment and came to the Commission in 2010 after many years
as a professor at MIT.

Gentlemen and lady, pursuant to the rules of the committee, all
witnesses here will be sworn. Would you please rise to take the
oath and raise your right hands?

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth?

Let the record indicate all witnesses answered in the affirmative.

Please be seated.

As I said earlier, nobody on the dais here knows anything other
than what we have heard. You are here today so we hear all of you.
So I will ask you to try to come close to 5 minutes. I am not going
to gavel people if they are going through with their statements.
And I am likely also going to be very generous in your response
times so that we can fully hear from all of you here today.

Chairman Jaczko, would you please go first?

WITNESS STATEMENTS

STATEMENT OF GREGORY B. JACZKO

Mr. JAaczko. Well, thank you, Chairman Issa and Ranking Mem-
ber Cummings and members of the committee.

We have been asked to appear before you today to discuss the
management and operations of the United States Nuclear Regu-
latory Commission.

This year, 2011, has been an exceptionally challenging and pro-
ductive year for the NRC. And, as usual, the NRC staff has done
an outstanding job over the past year. And the agency once again
scored among the top tier of Federal agencies in the 2011 Best
Places to Work in the Federal Government rankings, scoring num-
ber one in all four major indices.

At the NRC, we anticipated that 2011 would be a busy year, but
unexpected issues, most notably the Fukushima Daiichi accident
and multiple natural disasters, including flooding in the Midwest
in June, the earthquake on the east coast in August, and other se-
rious threats, such as hurricanes and tornadoes, created additional
pressures for the staff at NRC’s headquarters and regional offices.

In spite of those challenges, the staff and the Commission re-
mained focused on our critical safety mission. During the past fis-
cal year, we have performed thousands of hours of inspections at
nuclear power plants and materials sites, took hundreds of enforce-
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ments actions, reviewed more than 1,000 licensing actions and
tasks, and issued a number of new regulations. And we completed
a very important final safety culture policy statement.

The NRC has conducted a greater number of special inspections
in the past year—21 to date—than at any point in recent memory.
During the past year, we completed the safety and environmental
reviews of the first two new reactor combined license applications
and held mandatory hearings on both of these applications. And
these were both historic actions by the Commission.

We issued final safety evaluation reports for the AP1000 and
ESBWR design certifications and issued eight reactor license re-
newals. We also successfully completed two pilot applications for
transition to our new risk-informed, performance-based approach to
fire protection. And we held a meeting yesterday to talk about the
progress that is being made on that issue.

We issued three new uranium recovery licenses, authorized the
restart of one uranium recovery facility, and issued the license for
the AREVA Eagle Rock centrifuge enrichment facility to be built in
Idaho. We also completed the orderly closeout of our Yucca Moun-
tain activities and preserved the technical work in 3 technical re-
ports, more than 40 other reports, and in videotaped staff inter-
views.

We have also approved cybersecurity plans for all nuclear power
plants, published approximately 30 new guidance documents, and
hosted the first integrated regulatory review service mission to the
United States. And that is an international, peer-reviewed mission
that is done under the auspices of the International Atomic Energy
Agency.

Now, the Commission itself was also incredibly productive in
2011. My colleagues and I held 38 public Commission meetings, 10
closed meetings, and issued 92 staff requirements memoranda on
substantive Commission voting matters. This was 30 more sub-
stantive Commission decisions than we completed in fiscal year
2010. And in line with our commitment to transparency and open-
ness, we noticed more than 1,030 public meetings and improved
and expanded our public outreach. Construction of our new third
headquarters building is also on schedule and on budget for open-
ing in late 2012.

And, of course, the NRC undertook tremendous efforts in re-
sponse to the March 11th earthquake and tsunami in Japan and
the nuclear emergency at Fukushima Daiichi. In addition to moni-
toring the crisis and providing on-the-ground support in Japan, the
Commission established a task force to review the accident and
make recommendations to the Commission for enhancing reactor
safety. This task force reported back with a comprehensive set of
12 safety recommendations addressing a broad range of issues.
These recommendations have undergone additional reviews by the
NRC staff, our Advisory Committee on Reactor Safeguards, and we
have benefited from the insights of a broad range of stakeholders.
The Commission has directed the staff to begin immediately imple-
menting, partially or fully, five of the safety recommendations from
the task force and set goals of completing station blackout rule-
making within 24 to 30 months and has encouraged completion of
all actions within 5 years.



9

Chairman Issa, Ranking Member Cummings, and members of
the committee, this concludes my formal testimony today, and I
would be pleased to respond to questions you may have. Thank
you.

[Prepared statement of Mr. Jaczko follows:]
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WRITTEN STATEMENT
BY GREGORY B. JACZKO, CHAIRMAN
UNITED STATES NUCLEAR REGULATORY COMMISSION
TO THE
OVERSIGHT AND GOVERNMENT REFORM COMMITTEE
UNITED STATES HOUSE OF REPRESENTATIVES

December 14, 2011

Chairman issa, Ranking Member Cummings, and Members of the Commiittee, |
appreciate the opportunity to appear before you to provide an overview of the management and
operations of the United States Nuclear Regulatory Commission.

The year 2011 has been an exceptionally challenging and productive year for the NRC.
The NRC staff has done an outstanding job over the past year under what have been, at times,
challenging circumstances. The Commission never loses sight of the fact that our effectiveness
as a safety and security regulator depends first and foremost on the staff's hard work and
dedication.

Even with the pressures of the past year, the NRC once again scored among the top tier
of Federal agencies in the 2011 Best Places to Work in the Federal Government rankings,
conducted by the Partnership for Public Service. The NRC scored number one in all four major
indices, including leadership and knowledge management, results-oriented performance culture,
talent management, and job satisfaction. These rankings were determined through an analysis
of the 2011 Federal Employment Viewpoint Survey conducted by the Office of Personnel
Management.

At the agency, we anticipated that this past year would be busy, but several unexpected

issues - most notably, the Fukushima Dai-ichi nuclear emergency in Japan - raised substantial
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new challenges. Added to that, a spate of multiple natural disasters, including flooding in the
Midwest in June; the earthquake on the East Coast in August; as well as hurricanes and
tornadoes, created additional pressures. These natural disasters required close coordination
with states, federal agencies and licensees, and involved the efforts and expertise of numerous
staff at NRC’s headquarters and regional offices.

During the past fiscal year, we have performed thousands of hours of inspections at
nuclear power plants and materials sites. We have taken hundreds of enforcement actions,
reviewed more than a thousand licensing actions and tasks, and issued a number of proposed
and final rules. We also issued a final Safety Culture Policy Statement, establishing for the first
time the Commission’s expectations for individuals and organizations involved in NRC-regulated
activities to establish and maintain a positive safety culture proportionate to the safety and
security significance of their activities.

While many plants have performed very well this year, there are two plants in Column
Four, on a five-column scale, of the Reactor Oversight Process Action Matrix after experiencing
issues that the NRC views as safety significant. There are also two plants in Column Three,
which indicates declining performance. The NRC has conducted a greater number of special
inspections in the past year - 21 to date - than at any point in recent memory.

These developments, of course, are concerning for the specific plants involved, but as a
regulator, we must be on guard to the possibility that they could be indicative of broader issues
for the industry. Also, there are currently two units in extended shutdowns, one, Fort Cathoun,
due to circumstances related to external events and the other, Crystal River, due to problems
resulting from maintenance activities. Additionally, two units at the North Anna plant, in Virginia,
were in extended shutdown this year due to the East Coast earthquake in August. Neither the
Crystal River nor North Anna extended shutdowns were the result of declining licensee
performance, and, in its current assessment of industry trends, the NRC staff has not identified

any statistically significant adverse trends.



12

During the past year, we completed the safety and environmental reviews of the first two
new reactor combined license applications for the Vogtle site in Georgia and the Summer site in
South Carolina, and held mandatory hearings on both applications. We expect to make
decisions on those applications within the next several weeks. We issued the final safety
evaluation reports for the AP1000 and ESBWR design certifications, and issued eight reactor
license renewals. We successfully completed the review and approval of two pilot applications
for transitioning to National Fire Protection Association (NFPA) 805, a risk-informed,
performance-based standard for fire protection at nuclear power plants, and worked with
stakeholders to establish a submittal and review schedule for 29 anticipated transition
applications.

We issued three new uranium recovery licenses, authorized the restart of one uranium
recovery facility, and issued the license for the AREVA Eagle Rock centrifuge enrichment facility
to be built in Idaho, the first such license approval issued in almost 5 years. And, in line with our
responsibilities to ensure the safety and security of nuclear materials, we continued
implementation of the License Tracking System and the National Source Tracking System. We
also issued a final policy on the protection of sealed radiation sources containing cesium-137
chloride, which are used in blood irradiation, bio-medical and industrial research, and calibration
of instrumentation and radiation measuring instruments.

We also continued to focus on moving forward and resolving long-standing safety issues
such as; Generic Safety Issue (GSI)-191, conceming the potential for the blockage of boiling
water reactors’ suction strainers and pressurized water reactors’ containment sump screens,
due to debris accumuiation; and Gl-199, the updates to seismic hazard estimates for the Central
and Eastern United States.

The NRC staff also completed the orderly close out of the Yucca Mountain high-level
waste repository licensing program and the Department of Energy’s license application. As part
of this process, the staff conducted a comprehensive effort to collect and capture knowledge to

3
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ensure that the agency’s many years of technical work are preserved. This included
documenting the agency's review and other knowledge about the program through three
technical evaluation reports, over 40 other topical reports, as well as videotaped interviews of

technical staff.

Cybersecurity is a serious concern for all agencies across the Federal government. In
Fiscal Year 2011, we approved cybersecurity plans for all nuclear power plants and established
an implementation plan to have all plants at a high level of cyber protection by the end of Fiscal

Year 2012,

Approximately 30 NUREGSs - reports or brochures on regulatory decisions, research,
investigations and other technical and administrative information - were published on a wide
variety of topics, such as degradation of core internals due to neutron irradiation and
groundwater contamination. We sponsored the 23™ annual Regulatory Information Conference
for government, nuclear industry, international agencies, and other stakeholders to meet and
discuss nuclear safety and security topics and significant regulatory actions. More than 3,000
individuals registered for the March 2011 conference. We also hosted the first Integrated
Regulatory Review Service mission to the United States to assess our regulatory infrastructure
against international safety standards and good practices. The mission was coordinated by the
International Atomic Energy Agency and concluded that the NRC has a well-established

national policy and strategy for nuclear safety.

Transparency and openness are part of our formal NRC Organizational Values, and they
are integral guiding principles in everything we do, both internally and externally. After the
challenges we have faced over the past year, and the bright spotlight that has been shined on
nuclear regulation, nuclear safety, and nuclear power plants by the Congress, the media and
the public, the NRC continues to be accessible and open, and to make sure that all of our

stakeholders understand what we are doing and why we are doing it.

4
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The NRC has held many public meetings throughout the past year, noticing more than
1,030 public meetings in Washington, D.C., and around the country, addressing a full range of
NRC issues. During fiscal year 2011, my colleagues and | held 38 public Commission meetings,
10 closed commission meetings, and 14 sessions to set the Commission agenda and issued 92
staff requirements memoranda (SRMs) on substantive Commission voting matters. This was 30
more SRMs than we completed in Fiscal Year 2010. And of the 381 requests submitted to the
NRC for information under the Freedom of Information Act, we have closed out 338.

The NRC redesigned the agency's public website to improve navigation, content and
accessibility, and substantially improved our web-based document management system to
enable the public to more easily and quickly access all public documents. And, the agency has
successfully begun to utilize new social media tools - including a public blog, Twitter and
YouTube accounts - to enhance our outreach efforts.

As we have worked to fulfill our responsibilities for our safety and security mission, we
have also been working to increase our effectiveness and efficiency as an agency. We have
more efficiently executed the appropriations that Congress has given us by successfully working
to reduce our carryover funds this year.

Construction of our new third headquarters building, Three White Flint North, is on
schedule for opening in late 2012. One of the valuable lessons we learned after Three Mile
Island was the importance of being co-located. The new building will allow headquarters staff to
once again work in one central location to better support the agency’s critical health and safety
mission.

A summary of agency activities over the past year must, of course, include the
tremendous agency efforts in response to the March 11, 2011, earthquake and tsunami and the
resulting nuclear emergency at Fukushima Dai-ichi in Japan. In addition to our round-the-clock

monitoring activities, at the request of the Japanese government, and through the United States
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Agency for International Development, the NRC also sent a team of technical experts to provide
on-the-ground support to the U.S. Ambassador in Japan.

The Fukushima Dai-ichi accident is clearly one of the most significant events in the
history of nuclear power. The Japan nuclear emergency led national regulators worldwide to
question whether such an accident could occur in their own country, and whether additional
steps need to be taken to ensure that it does not. These concerns caused the NRC - less than
two weeks after the nuclear accident in Japan - to launch a systematic and methodical review of
our regulatory framework to determine whether changes need to be made to our own
regulations.

The agency’s Near-Term Task Force, which was established on March 21, 2011, was
directed to review the insights gained from the Fukushima Dai-ichi accident and make
recommendations to the Commission for enhancing reactor safety. Within 90 days, the Task
Force reported back to the Commission with a comprehensive set of 12 safety
recommendations that they believe are needed to strengthen nuclear safety.

These recommendations touch on a broad range of important safety areas including the
loss of power due to earthquakes, flooding, or other natural disasters, to issues related to spent
fuel pools damage, the need for hardened venting, and emergency preparedness. The Task
Force's recommendations include proposed new requirements for nuclear power plants to
reevaluate and upgrade their seismic and flooding protection, to strengthen their ability to deal
with the prolonged loss of power, and to develop emergency plans that specifically contemplate
the possibility of events involving multiple reactors. In the report, the Task Force emphasizes
that strong NRC oversight is essential in addressing these challenges.

The Task Force's recommendations have now undergone several additional reviews by
the NRC staff and the Advisory Committee on Reactor Safeguards (ACRS) and have been
discussed at multiple public meetings. Through these efforts, we have benefited from the
insights and perspectives of industry leaders, nuclear safety and environmental groups, and the

6
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public. in several public meetings, the Commission itself has heard directly from a diverse array
of these stakeholders.

The staff review of the Task Force’s recommendations was completed two months ago.
That review endorsed nearly all of the Task Force’s recommendations, and laid out a detailed
plan for prioritizing and implementing them. The staff review also identified several additional
issues for consideration beyond the Task Force's recommendations, including measures related
to spent fuel storage and emergency planning. At the Commission’s direction, the staff will be
looking at the Task Force’s first recommendation regarding the overali structure of our
regulatory framework separately from actions that could be initiated without delay.

The ACRS has completed the first major part of its review. In its review, the ACRS
endorsed all the Task Force recommendations that it has examined thus far, and - like the staff -
also proposed additional steps beyond the Task Force's recommendations. In endorsing these
measures, the ACRS emphasized that in its expert view none of those steps would be negated
by any new information we might receive about the Fukushima Dai-ichi accident.

Of course, as we acquire more information about the accident, we will determine
whether there are any additional lessons to be drawn. For example, the Institute of Nuclear
Power Operations recently released a Special Report on the Nuclear Accident at the Fukushima
plant (INPO 11-005), which provides a detailed timeline of events after the earthquake and
tsunami in Japan. The Commission established a longer-term review specifically for this
purpose - to examine those issues for which the Task Force did not have enough information to
provide recommendations. That longer-term review is underway, although not yet complete.

To date, the Commission has directed the agency’s staff {o begin immediately
implementing - partially or fully - five of the safety recommendations from the Task Force.
These recommendations cover issues including the loss of all A/C electrical power at a reactor
(station blackout), reviews of seismic and flooding hazards, emergency equipment, and plant
staff training. The Commission also set a goal of completing a station blackout rulemaking

7
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within 24 to 30 months from now, and to strive for completion of all actions that should be taken
without delay, in response to the lessons learned from Fukushima, within five years — by 2016.

The NRC staff, as well as the ACRS, has done a tremendous amount of work on
Fukushima Dai-ichi-related issues. But while a great deal of work has been done, the
Commission still has much work ahead. Many of the Task Force’s recommendations call for the
development of orders or rules - which would take some time to develop and implement. For
those approved recommendations, the agency will conduct the necessary analysis, develop the
technical basis, and take other steps before promulgating the new requirements. That process
may take weeks or months in case of an order, or potentially years in the case of a new rule.
Given those timeframes, | believe it is all the more important for the Commission to move
forward swiftly.

None of the agency's many achievements during the past year could have happened
without support from the entire NRC team - those working on the budget and finance issues, the
legal aspects, the personne! and administrative support, the technical side, and more. By no
means does my testimony cover the full breadth of the agency's wide-ranging activities. But
these accomplishments are indicative of an agency with a strong focus on our mission, and the
staff's steadfast efforts, day-in and day-out, to maintain nuclear safety and security.

We have many important issues on our plate right now - both internally to strengthen our
organization and externally to continue ensuring the safety and security of our nation’s nuclear
facilities and materials. We cannot predict with any certainty all the issues that might arise in the
upcoming year. That makes it all the more important that we prudently manage the resources
entrusted to us by the American people, take full advantage of all the talents and expertise that
our diverse team brings to the table, and keep our focus - first and foremost - on our safety and
security mission.

Chairman issa, Ranking Member Cummings, and Members of the Committee,
this concludes my formal testimony today. Thank you for the opportunity to appear before you.

8
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| would be pleased to respond to any questions you may have on the management of the NRC
and the Commission would be pleased to address any policy matters of interest to the

Committee.
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Chairman IssA. Thank you, Chairman.
Commissioner Svinicki? I will get it eventually.

STATEMENT OF KRISTINE L. SVINICKI

Ms. SviNicki. Thank you, Chairman Issa, Ranking Member
Cummings, and members of the committee, for the opportunity to
appear before you today.

You have requested that members of this Commission address
the topic of management and leadership issues at the NRC.

I have been privileged to serve as a Commissioner of the NRC
for over 3-1/2 years. During this time, the agency’s approximately
4,000 technical, legal, and administrative staff members have im-
pressed me with their professionalism and their unyielding com-
mitment to the NRC’s important missions of nuclear safety and nu-
clear security. Their efforts are led by a skilled group of senior ex-
ecutive service managers, most of whom have decades of experi-
ence, not just in Federal service but specifically at the NRC. I have
confidence in the work they do and believe the Nation is well
served by their constant vigilance on matters of nuclear safety and
security.

I appear before you today, however, to address topics related to
the current functioning the Commission itself and the engagement
between the Commission and the agency staff.

I have served as a Commissioner with six other individuals—four
currently serving and two whose service on the Commission has
ended—and under the tenure of two different chairmen. Although
some amount of tension is expected in any deliberative body, I be-
lieve the level of tension among the currently serving members of
this Commission is impeding the collegial processes of the NRC
and is obstructing the functioning of key processes between the
Commission and the agency staff. These tensions are rooted in an
interpretation of the NRC chairman’s statutory authorities as well
as fI%is conduct toward his Commissioner colleagues and the NRC
staff.

Despite these problems, I believe it is likely that the Commission
would have continued its tug of war over these issues, to the extent
possible, out of the public spotlight. Events of the past few months,
however, pushed the Commission beyond its tolerance for current
circumstances and led us to communicate our concerns beyond the
Commission.

As a result of interpretations of the NRC chairman’s authorities
that grant the chairman the authority to decide which issues ap-
propriately involve any of the Commission’s statutory functions and
to interpret for the agency staff the meaning of direction issuing
from Commission decisions, the situation at the NRC has, in my
view, become increasingly unworkable and threatens the viability
of a functioning Commission structure.

While the Reorganization Plan No. 1 of 1980 certain administra-
tive responsibilities in the hands of the chairman, the legislative
history makes clear that it was not intended to displace the ulti-
mate authority of the full Commission over the affairs of the agen-
cy. The plan itself includes a provision that the Commission may
decide by majority vote in any area of doubt whether any matter
pertains to one of the Commission’s statutory functions. In its de-
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liberations on the plan, Congress also emphasized that the Com-
mission shall have full access to all information within the agency,
including that in existence and that which requires development by
the staff. The chairman may not withhold or delay providing infor-
mation requested by the Commission. In both of these critical
areas, however, I do not believe that the processes under the cur-
rent chairman satisfy the intent of the law.

Over the past year and a half, the Commission has engaged in
a protracted effort to resolve its disagreements over its respective
roles and responsibilities through a comprehensive revision of its
internal operating procedures. This effort proved ultimately un-
fruitful, however, in resolving the underlying disagreements.

Exacerbating these longstanding disagreements are recent events
of concern that have come to the Commission’s attention. In Octo-
ber of this year, the chairman appeared at an annual retreat held
by the agency’s executive director for operations and senior agency
staff. Within days of this event, a number of attendees from the re-
treat sought me out to express their strong reaction to the chair-
man’s statements. They described the content of his remarks as an
expression of contempt for the Commission. It was described to me
that the chairman instructed those present to advance his agenda
and that this must come at the price of having their own inde-
pendent assessments and recommendations. The executive director
for operations described it to me by saying, “We were pretty much
instructed to leave our brains at home.”

Hearing of this event was a formative moment in leading me to
conclude that the points of tension between the chairman and the
Commission were no longer isolated to the Commission itself. In-
terference in the flow of information coming to the Commission was
occurring to such a pervasive extent and was being conducted so
brazenly that the Commission needed to take additional action.

Another circumstance that I believe caused the Commission to
bring these issues forward is the chairman’s continued outbursts of
abusive rage directed at subordinates within the agency staff. All
members of the Commission, including me, have been on the re-
ceiving end of this conduct, which was also acknowledged by the
NRC inspector general in his testimony before the House Energy
and Commerce Committee’s Subcommittee on Environment and the
Economy earlier this year.

These incidents appear to have grown more frequent, however,
and I am now aware of this conduct being directed against staff at
various levels in the agency. Some of these employees have spoken
to me privately of the embarrassment and humiliation of being
made to lose their composure in front of their colleagues or to be
seen exiting the chairman’s office in a state of obvious upset.

I regret that we have come to this point, but our agency, one
whose fundamental mission is to ensure the health, safety, and se-
curity of the American public, is premised on the variability of indi-
viduals to speak out. It is my hope that a positive lesson about the
willingness to speak out will be drawn by not just the NRC staff
listening to this hearing but by all those responsible for safety and
security across our government.

Thank you.

[Prepared statement of Ms. Svinicki follows:]
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Statement of Kristine L. Svinicki
Commissioner, U.S. Nuciear Regulatory Commission
Before the Committee on Oversight and Government Reform
United States House of Representatives

Hearing on “The Leadership of the Nuclear Regulatory Commission”
December 14, 2011

Thank you, Chairman Issa, Ranking Member Cummings, and members of the Committee for
the opportunity to appear before you today. You have requested that members of this
Commission address the topic of management and leadership issues at the NRC. | have been
privileged to serve as a Commissioner of the NRC for over three and a half years. During this
time, the agency's approximately 4000 technical, legal, and administrative staff members have
impressed me with their professionalism and their unyielding commitment to the NRC's
important missions of nuclear safety and nuclear security, Their efforts are led by a skilled
group of Senior Executive Service managers, most of whom have decades of experience not
just in federal service, but specifically at the NRC. | have confidence in the work they do and
believe that the Nation is well served by their constant vigilance on matters of nuclear safety
and security. | appear before you today, however, to address topics related to the current
functioning of the Commission itself and the engagement between the Commission and the
agency staff.

| have served as a Commissioner with six other individuals (four currently serving and two
whose service has ended) and under the tenure of two different Chairmen. Although some
amount of tension is expected in any deliberative body, | believe the level of tension among the
currently serving members of this Commission is impeding the collegial processes of the NRC
and is obstructing the functioning of key processes between the Commission and the agency
staff. These tensions are rooted in an interpretation of the NRC Chairman’s statutory
authorities, as well as his conduct toward his Commissioner colleagues and the NRC staff.
Despite these problems, | believe it is likely that the Commission would have continued its tug of
war over these issues - to the extent possible — out of the public spotlight. Events of the past
few months, however, pushed the Commission beyond its tolerance for current circumstances
and led us to communicate our concerns beyond the Commission.

As a result of interpretations of the NRC Chairman’s authorities that grant the Chairman the
authority to decide which issues appropriately involve any one of the Commission’s statutory
functions, and to interpret for the agency staff the meaning of any direction issuing from
Commission decisions, the situation at the NRC has, in my view, become increasingly
unworkable and threatens the viability of a functioning Commission structure.

While the Reorganization Plan No. 1 of 1980 concentrated certain administrative responsibilities
in the hands of the Chairman, the legislative history makes clear that it was not intended to
displace the ultimate authority of the full Commission over the affairs of the agency. The Plan
itself includes a provision that the Commission may decide by majority vote — in any area of
doubt — whether any matter pertains to one of the Commission’s statutory functions. Inits
deliberations on the Plan, Congress also emphasized that the Commission shall have full
access to all information within the agency, including that in existence and that which requires
development by the staff. The Chairman may not withhold or delay providing information
requested by the Commission. In both of these critical areas, however, | do not believe that the
processes under the current Chairman satisfy the intent of the law.
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Over the past year and a half, the Commission has engaged in a protracted effort to resolve its
disagreements over its respective roles and responsibilities through a comprehensive revision of
its internal operating procedures. This effort proved ultimately unfruitful, however, in resolving
the underlying disagreements. Exacerbating these long-standing disagreements are recent
events of concern that have come to the Commission’s attention.

In October of this year, the Chairman appeared at an annual retreat held by the agency’s
Executive Director for Operations and senior agency staff. Within days of this event, a number
of attendees from the retreat sought me out to express their strong reaction to the Chairman’s
statements. They described the content of his remarks as “an expression of contempt for the
Commission.” 1t was described to me that the Chairman instructed those present to advance
his agenda and that this must come at the price of having their own, independent assessments
and recommendations. The Executive Director for Operations described it to me by saying, “We
were pretty much instructed to leave our brains at home.”

Hearing of this event was a formative moment in leading me to conclude that the points of
tension between the Chairman and the Commission were no longer isolated to the Commission
itself. Interference in the flow of information coming to the Commission was occurring to such a
pervasive extent and was being conducted so brazenly that the Commission needed to take
additional action.

Another circumstance that | believe caused the Commission to bring these issues forward is the
Chairman’s continued outbursts of abusive rage directed at subordinates within the agency's
staff. All members of the Commission, including me, have been on the receiving end of this
conduct, which was also acknowledged by the NRC Inspector General in his testimony before
the House Energy & Commerce Committee (Subcommittee on Environment and the Economy)
earlier this year. These incidents appear to have grown more frequent, however, and | am now
aware of this conduct being directed against staff at various levels in the agency. Some of
these employees have spoken to me privately of the embarrassment and humiliation of being
made to lose their composure in front of their colleagues, or to be seen exiting the Chairman’s
office in a state of obvious upset.

1 regret that we have come to this point. But our agency is one whose fundamental mission to
ensure the health, safety, and security of the American public is premised on the very ability of
individuals to speak out. It is my hope that a positive lesson about the willingness to speak out
will be drawn by not just the NRC staff listening to this hearing, but by all those responsible for
safety and security across our government.

Thank you.
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Chairman IssA. Thank you.
Commissioner Magwood? If you could pull the mic just a little
closer. They are not very good from a distance. Thank you.

STATEMENT OF WILLIAM D. MAGWOOD IV

Mr. MAGwWOOD. Thank you, Chairman.

Chairman IssA. Even better when they are turned on.

Mr. MAGWOOD. Yes.

Chairman Issa, Ranking Member Cummings, and members of
the committee, it is with considerable disappointment that I appear
before you today to share my concerns regarding the management
and leadership issues facing the Nuclear Regulatory Commission.

I provided a written statement and ask that it be included in the
record. So I will try and summarize my comments.

Chairman IssA. Without objection, so ordered.

Mr. MAGWOOD. Let me begin by reassuring the public that the
NRC staff has and continues to work diligently to carry out its re-
sponsibilities to protect the health, safety, and security of the
American people. They are led by an excellent cadre of senior ca-
reer managers who have done a fantastic job of insulating most of
the staff from the serious problems that are the subject of this
hearing.

My colleagues and I have endured a rather distasteful and dis-
honest media campaign over the last week. We have seen a wide
range of misleading and untrue reports about our motivations, our
characters, and our commitment to safety. It is quite clear that this
campaign is intended to divert the attention of Congress and the
public from the very real concerns we have about the leadership of
our agency. I do not intend to allow this tactic to succeed.

However, one item I feel I must address concerns this Commis-
sion’s commitment to safety. After 20 months of working with the
people at this table, I can promise you that we all place the safety
and security of the public we serve at the very top of our consider-
ations. We do not always agree on how to achieve the goal of safety
and we always do not view issues the same way, but I believe we
are all equally committed to the same goal. To impugn the motiva-
tions of members of the Commission because of disagreements on
strategy or approaches is irresponsible.

Now, as I discuss the real concerns facing us, I feel my true role
before you today is to give voice to the dedicated men and women
who serve the NRC, many of whom have come to me to discuss
their concerns.

First, I am most concerned that the chairman has made a reg-
ular practice of interfering with the ability of the Commission to
obtain information from the NRC staff. He has asserted the author-
ity to decide what information is provided to the Commission, when
it is provided, and, increasingly, what the information contains
when it reaches the Commission. This behavior is contrary to both
the letter and intent of the organization plan, and no Commis-
sioner could confidently carry out his legal obligations under these
conditions.

In my written statement, I outline a specific example in which
the chairman prevented the staff from providing the Commission
a voting paper regarding our program for fire protection in nuclear
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power plants. He went as far as to send someone to break up a
staff briefing being held for myself and another Commissioner. For
the record, we did not allow the briefing to end.

It has become routine for individual members of the staff to come
to Commissioners to alert us about issues they believe require
Commission attention but that staff can’t get through the chair-
man. That the Commission has come to rely on the personal brav-
ery of individuals on the staff to keep us informed is a very sad
statement. But what worries me most is the fact that we don’t
know what we don’t know.

The second concern I raise is a growing cancer of a chilled work
environment at the agency. As I outline in my written statement,
I have observed the effects of this chilled environment firsthand,
and I believe the situation is actually worse in recent months. And
I think Commissioner Svinicki mentioned some of that.

I would like to move on to my final concern, however, which I
raised, concerning the chairman’s abusive behavior toward the
staff. To understand this matter, I spoke with three of the women
who have had personal experience with the chairman’s extreme be-
havior. These women remain very disturbed by these experiences.
A common reflection they all shared with me was, “I didn’t deserve
this.” One woman said she felt the chairman was actually irritated
with someone else but took it out on her. Another told me she was
angry at herself for being brought to tears in front of male col-
leagues. A third described how she couldn’t stop shaking after the
experience. She sat, talking through what had happened to her,
with a supervisor until she could calm down enough to drive home.

Senior female staff in an agency like the NRC are tough, smart
women who have succeeded in a male-dominated environment. En-
during this type of abuse and being reduced to tears in front of col-
leagues and subordinates is a profoundly painful experience for
them. The word one woman used was “humiliating.” I must note
that none of these women want to have their names used publicly.
As another woman told me, “It is embarrassing enough that I went
through this. I don’t want to be dragged through the mud before
some congressional committee.”

These are major concerns facing the agency today: blocking staff
from providing information to the Commission, the creation of a
chilled work environment, and the abuse of NRC staff. I do not be-
lieve that fear, intimidation, and humiliation are acceptable leader-
ship tactics in any organization, least of all in the Nuclear Regu-
latory Commission.

Thank you for your attention, and I stand ready to answer any
of your questions.

[Prepared statement of Mr. Magwood follows:]
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Testimony of Nuclear Regulatory Commissioner William D. Magwood, IV
Committee on Oversight and Government Reform

December 14, 2011

Chairman Issa, Ranking Member Cummings, and members of the Committee, it is with considerable
disappointment that | appear before you today to provide my concerns regarding the serious
management and leadership issues facing the Nuclear Regulatory Commission. This has been a very
difficult time for our agency and | expect more difficult times are ahead. However, when | testified
during my confirmation hearing before Chairman Boxer and the members of the Senate Committee on
Environment and Public Works, | promised to always do the right thing even when the right thing isn"t
easy. Today | fulfili that promise.

In the 20 months that | have been with the NRC, | found it to be an agency that has a culture of
excellence. Its 4000 person staff is highly motivated and singularly dedicated to the mission of
protecting the health, safety, and security of the American people. The public should be assured that
the staff has and continues to work diligently to carry out its responsibilities and is led by an excellent
cadre of career managers who have done a fantastic job of insulating most of the staff from the serious
problems that are the subject of this hearing.

My colleagues and | have endured a rather distasteful and dishonest media campaign over the last
week, We have seen a wide range of misieading and untrue reports about our motivations, our
characters, and our commitment to safety. It is quite clear that this campaign is intended to divert the
attention of Congress and the public from the very real concerns we have about the leadership of our
agency. Idon’t intend to allow this tactic to succeed.

However, one diversionary item | feel I must address concerns this Commission’s commitment to safety.
After 20 months of working with the people at this table, | can promise you that we place the safety and
security of the public we serve at the very top of all our considerations. We do not always agree on how
to achieve the goal of assuring safety and we do not always view the issues before our agency the same
way. But | believe we are all equally committed to the same goal. To impugn the motivations of
members of this Commission because of disagreements on strategy or approaches is irresponsible.

In the particular case of the Commission’s response to Fukushima, the Commission is unified in its
support for moving forward quickly and methodically to absorb the lessons of Fukushima into our
regulatory infrastructure and has endorsed an approach consistent with staff’s recommendations.
Because of the approach devised by this Commission, our agency’s response to Fukushima will be more
comprehensive in its safety scope than would have been possible under the Chairman’s original plan.
Because of our approach, important technical issues such as the use of filtered vents, loss of ultimate
heat sink, and the distribution of potassium iodide will now be evaluated. There has been no delay in
our agency’s response.
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Again, the matter of this Commission’s commitment to safety is a diversion from the true leadership
issues facing the NRC. As | discuss these challenges, | feel that my true role before you today is to give
voice to the dedicated men and women who serve with the NRC—many of whom have come to me to
discuss their many concerns.

First, the Chairman has made a regular practice of interfering with the ability of the Commission to
obtain information from the NRC staff. He has asserted the authority to decide what information is
provided to the Commission, when it is provided, and increasingly, what the information contains when
it reaches the Commission. This behavior is contrary to both the letter and the intent of the
Reorganization Plan of 1980 and no commission could confidently carry out its legal obligations under
these conditions.

A salient example from late last year involved a significant issue associated with fire protection at
nuclear power plants. A member of the staff told me that the agency’s approach to receive applications
from industry to risk-inform fire protection programs at nuclear power plants wasn't going to work and
that staff was working on a paper to request Commission direction on a revised strategy. Sometime
later, | asked the Chairman what progress the staff had made regarding this paper. He told me there
was no paper and that he didn't know what | was talking about.

Eventually, it became clear that staff's effort to provide information to the Commission had been
thwarted by the Chairman. Despite the persistence of this serious issue facing an important safety
program, the fact that there was a need to address the issue quickly, and the fact that the staff wanted
to provide a paper, it became apparent that unless the Commission took action, it was not going to get a
paper. In order to circumvent this obstruction, another commissioner and | requested a briefing from
the staff to understand the details of the problem and what staff thought we should do about it.

Just before the briefing began, the Chairman dispatched a staff person to stop the discussion,
Apparently, the Chairman had just seen a copy of the staff’s briefing and didn’t want the information
presented. We refused to stop the briefing. Almost as soon as the briefing was over and we had the
information we needed to move forward, the Chairman sent out an email indicating that he had
suddenly decided to instruct staff to prepare a paper on fire protection. Thus the matter was finally
resolved—though months later than necessary.

Today, it is routine for individual members of the staff to come to commissioners to alert us about issues
they believe require Commission attention but that staff can’t get through the Chairman. When
members of the staff take this action, they believe they do so with no small risk. We receive documents,
issue updates, and reports on the Chairman’s orders through what has become an underground
network of individuals who remain loyal to the normal functioning of the agency.

That the Commission has come to rely on the personal bravery of individuals on the staff to keep us
informed is a very sad statement. But sadder still is the fact that when staff is not willing to take these
risks, the Commission is sometimes left in the dark. This erodes my confidence that the agency is
functioning as efficiently as it can or in a manner that is consistent with the principles rooted in the
Reorganization Plan. But what worries me most is the fact that we don’t know what we don’t know.
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The second concern | raise is the growing cancer of a chilled work environment at the NRC. | have
spoken with members of the staff who have indicated that on multiple occasions, they have met with
the Chairman and, upon presenting him with the results of their expert analysis on various issues, found
that he was unhappy with the answers they provided. One person described such an encounter and
stated that the Chairman became increasing irrational and everyone in the meeting became very
uncomfortable. Just as this particular meeting ended, the staff person said the Chairman ended the
discussion ranting at the staff. “He just sort of snapped,” this person told me. “It was like The Exorcist.”

{ have observed the effects of this chilled environment first-hand. For example, during a meeting with a
member of the senior staff, | asked about a technical issue. This senior manager suddenly became
extremely nervous and began to stammer—i can only describe it as a panic attack. It was a very
awkward moment so | moved on to another subject. Later, | asked my staff to find out what led to this
behavior. We were informed that this individual had provided the same information to another
commissioner and, as a result, had been called up to see the Chairman. I met with him after whatever
transpired in the Chairman's office.

| believe this situation has worsened in recent months. For example, members of the staff have
reported to me that during October of this year, the Chairman met with them and posed the chilling
question: “Are you on my team?” The people | tatked to felt that it was quite clear that the wrong
answer could have consequences.

The final major concern | raise pertains to the Chairman’s abusive behavior toward the staff. | think of
all the issues of leadership before us, | have found this aspect the most troubling, To understand this
matter, | spoke with three of the women who have had personal experience with the Chairman’s
extreme behavior. In each case, the woman involved indicated that she had done nothing wrong or
inappropriate, but something set the Chairman off and he launched into a raging verbal assault.

These women remain very disturbed by these experiences. A common reflection they all shared with
me was “l didn’t deserve this.” One woman told me that she felt the Chairman was actually irritated
with someone else, but took it out on her. Another said she was angry at herself for being brought to
tears in front of male colleagues. A third described how she couldn’t stop shaking after her experience.
She sat, tatking with her supervisor untii she could calm down sufficiently to drive home.

The nature of these stories is all too familiar to me. In my past management roles, | had two occasions
to deal with men who had subjected female staff to unacceptable verbal abuse. in both cases, |
discovered that the female staff had been afraid to come forward and were deeply embarrassed by the
whole business. But the stories came out and | was faced with a management decision.

In both cases, the men involved were vital members of my senior management staff. | knew that it
would be difficult, if not impossible, to replace them. Nevertheless, | found their misogynistic behavior
entirely unacceptable and personally offensive. | immediately removed them from their supervisory
roles and relocated them away from the staffs they once led. Had | been able, { would have fired both
on the spot.
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Senior female staff at an agency like NRC are smart, tough woman who have succeeded in a male-
dominated environment. Enduring this type of abuse and being reduced to tears in front of colleagues
and subordinates is a profoundly painful experience for them. The word one woman has used is
“humiliated.” | must note that none of these women want to have their names used publicly. As
another woman told me, “it’s embarrassing enough that | went through this, | don’t want to be dragged
through the mud before some Congressional committee.”

These are the major concerns facing the NRC today: blocking staff from providing information to the
Commission; the creation of a chilled work environment; and the abuse of staff. 1do not believe that
fear, intimidation, and humiliation are acceptable leadership tactics in any organization, least of all the
Nuclear Regulatory Commission,

Thank you for your attention and | stand ready to answer any of your questions.
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Chairman IssA. I thank you.
Commissioner?

STATEMENT OF WILLIAM C. OSTENDORFF

Mr. OSTENDORFF. Thank you, Chairman, Ranking Member
Cummings, members of the committee, for the chance to be here
before you today.

I have served on this independent commission since April 2010.
During that time, I have come to better appreciate the reputation
the NRC has historically enjoyed as a competent regulator and a
leader in nuclear safety not only in the United States but also in
the international community. The reputation can be attributed to
the employees of the NRC, who have shown dedication to the safety
mission and the NRC’s organizational values of integrity, service,
openness, commitment, cooperation, excellence, and respect.

For decades, these values have served as a guide for the oper-
ations of the NRC staff as well as for the Commission. These val-
ues have also historically fostered an open and collaborative work-
place that brings out the best regulatory and technical judgments
of the NRC staff without undue influence or pressure.

Unfortunately, we find ourselves today in an environment where
those historical values have been compromised and the agency’s
reputation placed at great risk. Left uncorrected, this trend dam-
ages the ability of the NRC staff and the Commission to carry out
its nuclear safety mission for this country.

I have over 30 years of service to this country. As a Rickover-era
nuclear-trained submarine officer, I served on six submarines, I
commanded a nuclear attack submarine for 3 years, had subse-
quent command of an attack submarine squadron of eight sub-
marines. I have been personally accountable to the United States
Government—the White House, Department of Defense—for ensur-
ing the safety of nuclear-powered warships. I take great pride in
that service and in my own decision-making with respect to those
principles that best ensure reactor safety.

After retiring from the Navy in 2002, I worked upstairs in the
House Armed Services Committee as a counsel with oversight re-
sponsibility for atomic energy activities at the Department of En-
ergy. Subsequent to that, I spent 2 years as a senior official at the
Department of Energy and now with the NRC.

With significant experience in leadership positions dealing with
nuclear oversight, whether it be nuclear weapons or nuclear power,
I can honestly say to this committee that I have never seen an en-
vironment where the highest level of the organization does not re-
flect the values shared by the whole.

Along with the three of my Commissioner colleagues who signed
the letter of October 13th, who took the same oath to, quote, “well
and faithfully discharge the duties,” unquote, of our office, I re-
fused to be silent while damage was being done to the NRC’s work
environment.

It is important to comment briefly on what I will label as an un-
precedented action—the four of us writing a letter to the White
House. That is the letter this committee received last Thursday
evening.
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This letter is not about politics. It was signed by two Democratic
and two Republican members of this Commission. I regret that
that letter has been portrayed by many in Congress over the last
3 or 4 days as being politically motivated. I assure this committee,
it is not. It is not Yucca Mountain, it is not about other policy dis-
agreements. It is not about internal conflict between Commis-
sioners, though that is one element of our concerns. With great re-
spect for the White House, I must take strong exception to White
House Chief of Staff Daley’s letter from Monday night that I be-
lieve mischaracterized the situation of the Commission.

What is this letter about? This letter is about management ac-
tions that have significantly eroded the prized open and collabo-
rative working environment of the NRC, our Nation’s nuclear safe-
ty agency. These actions have served to prevent the Commission
from being fully informed of the NRC staff's views and rec-
ommendations.

It is about behavior that if exhibited by one of our NRC’s regu-
lated licensees would be subject to investigation and potential en-
forcement action for a chilled work environment. It is about bul-
lying and intimidating behavior toward NRC career staff that
should not and cannot be tolerated.

In light of our unanimous agreement that these actions cannot
continue, the four of us fulfilled our oath of office and took what
we viewed as appropriate action and wrote the White House. That
letter clearly states our grave concerns.

I appreciate this committee’s oversight role and look forward to
your questions.

[Prepared statement of Mr. Ostendorff follows:]
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Thank you Chairman, Ranking Member Cummings, and Members of the Committee for this
opportunity to appear before you today.

| have served on this independent regulatory Commission since April of 2010. In that time, |
have come to better appreciate the reputation the NRC has historically enjoyed as a competent
regulator and a leader in nuclear safety not only in the United States, but also in the
international nuclear community. That reputation can be attributed to the employees of the NRC,
who have shown dedication to the safety mission and the NRC'’s organizational values of
integrity, service, openness, commitment, cooperation, excellence, and respect. For decades,
these values have served as a guide for the operations of the NRC staff, as well as the
Commission. These values have also historically fostered an open and collaborative workplace
that brings out the best regulatory and technical judgments of the NRC staff without undue
influence or pressure.

Unfortunately, we find ourselves today in an environment where those historical values have
been compromised and the agency’s reputation placed at risk. Left uncorrected, this trend
damages the ability of the NRC staff and the Commission to carry out its nuclear safety mission.

| have over thirty years of service to this country. As a Rickover era career naval officer, | served
on six nuclear submarines and commanded a nuclear powered attack submarine for three
years. | had subsequent command of a squadron of 8 nuclear attack submarines. | have been
personally accountable to the United States for ensuring nuclear reactor safety on our nuclear
powered warships for years. Hence, | take great pride in that service and in my own decision-
making with respect to the principles that best ensure reactor safety. After retiring from the Navy
in 2002, | served in government as a counsel with the House Armed Services Committee
professional staff, as a senior official with nuclear oversight responsibilities for the Department
of Energy and now with the NRC.

With significant experience in a number of leadership positions dealing with nuclear power and
nuclear weapons, | can honestly say that | have never seen an environment where the highest
level of the organization does not reflect the values shared by the whole. Along with three of my
Commissioner colleagues who took the same oath to “well and faithfully discharge the duties” of
our office, | refused to be silent while damage was being done to the NRC'’s work environment.

it is important to comment on what | will label as an “unprecedented action-the four of us writing
the letter to the White House two months ago-the letter that this Committee received last
Thursday evening.
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This letter is not about politics (it was signed by two Democratic and two Republican members
of the Commission). | regret that our letter is being portrayed by some members of Congress as
politically motivated. It is not. It is not about Yucca Mountain. It is not about internal conflict
between Commissioners.

Rather, this letter is about management actions that have significantly eroded the prized open
and collaborative work environment of our nation’s nuclear safety agency. These actions have
served to prevent the Commission from being fully informed of the NRC staff’s views and
recommendations, it is about behavior that if exhibited by one of the NRC's regulated licensees,
would be subject to investigation and potential enforcement action for a chilled work
environment.

It is about bullying and intimidating behavior towards NRC career staff that should not and
cannot be tolerated. And finally, it is about a leadership and management style that attempts to
undermine the Commission and has damaged the agency.

In light of our unanimous agreement that these actions cannot continue, the four of us fulfilled
our oath of office to take what we viewed as appropriate action. Hence, our letter clearly and
unequivocally states our grave concerns to the White House.

| appreciate the Committee’s oversight role and the serious nature of this hearing. | look forward
to your questions.
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Chairman IssA. Thank you.
Commissioner?

STATEMENT OF GEORGE APOSTOLAKIS

Mr. APOSTOLAKIS. Chairman Issa, Ranking Member Cummings,
and members of the committee, good morning.

Management and operation of the Nuclear Regulatory Commis-
sion is an important subject. My perspective is grounded in my ex-
perience and observations as a member of the Commission since
being sworn in on April 23, 2010, and my former role as a 15-year
member and chairman for 2 years of the Advisory Committee on
Reactor Safeguards, a statutory committee of technical experts.

Management and operation of the Commission are carried out
within an overall structure of law and policy. The Commission’s
independent and multimember character, with staggered terms for
its members, is designed to insulate regulatory decisions from polit-
ical consideration and to provide stability for regulatory policy. Nu-
clear safety matters are technically complex. This Commission
structure allows for a diversity of insights to be brought to bear in
the Commission’s decision-making.

Under Reorganization Plan No. 1 of 1980, the Commission as a
whole formulates policy and regulations, issues orders, and con-
ducts adjudication. Policy formulation includes major administra-
tive decisions with policy implications. The Commission has ulti-
mate authority to determine by a majority vote in an area of doubt
whether any matter, action, question, or area of inquiry pertains
to one of these functions. The Senate Committee on Governmental
Affairs, in reporting on the reorganization plan, declared that,
quote, “The committee also intends the Commission to exercise the
authority to interpret the plan,” end quote.

The legislative history of the plan and the Presidential messages
to Congress in submitting the plan emphasize that the chairman
is subject to the policies of the Commission and the oversight au-
thority of the Commission. As principal executive officer of the
Commission, the chairman has the ultimate responsibility to the
Commission and the public for the proper day-to-day management
and administration of the agency. However, the chairman is statu-
torily responsible to the Commission for assuring that the execu-
tive director of operations and the staff are responsive to the re-
quirements of the Commission in the performance of its functions.

The 1980 reorganization plan also provides that the heads of the
offices of the general counsel, the Secretary of the Commission, and
the Advisory Committee on Reactor Safeguards shall continue to
report directly to the Commission.

The chairman and the executive director, through the chairman,
are responsible for ensuring that the Commission is fully and cur-
rently informed about matters within the Commission’s functions.
The reporting relationship of the executive director to the chairman
is not intended to interfere with the ability of the EDO to make
independent recommendations on matters that the Commission has
delegated to him. While the chairman has special responsibility for
policy planning and development for the Commission, the Commis-
sion could not function in any satisfactory way if the executive di-
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rector or other senior managers were required to misrepresent or
suppress their views or analyses.

The Commission is well served by its dedicated staff, with many
senior managers who bring long experience and advanced technical
expertise. Their technical evaluations essential to informed Com-
mission decision-making. The transmission of adequate information
and unbiased perspectives to the Commission for its decision-mak-
ing and oversight is essential to the agency’s mission of protecting
public health and safety.

I joined my fellow Commissioners to formally express our serious
concerns regarding the chairman’s leadership. I regret that par-
tisan or other ill motives have been ascribed to the action that we
have taken. This could not be further from the truth.

Thank you very much.

[Prepared statement of Mr. Apostolakis follows:]
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Chairman Issa, Ranking Member Cummings, and members of the Committee, good
morning. Management and operation of the United States Nuclear Regulatory Commission is
an important subject. My perspective is grounded in my experience and observations as a
member of the Commission since being sworn in on April 23, 2010, and my former role as a 15-
year member and Chairman, for two years, of the Advisory Committee on Reactor Safeguards,
a statutory Committee of technical experts.

Management and operation of the Commission are carried out within an overall structure
of law and policy. The Commission’s independent and multi-member character, with staggered
terms for its members, is designed to insulate regulatory decisions from political consideration
and to provide stability for regulatory policy. Nuclear safety matters are technically complex.
This commission structure allows for a diversity of insights to be brought to bear in the
Commission’s decision making.

Under Reorganization Plan No. 1 of 1980, the Commission as a whole formulates policy
and regulations, issues orders, and conducts adjudication. Policy formulation includes major
administrative decisions with policy implications. The Commission has ultimate authority to
determine, by majority vote in an area of doubt, whether any matter, action, question or area of
inquiry pertains to one of these functions. The Senate Committee on Governmental Affairs, in
reporting on the Reorganization Plan, declared that “The Committee also intends the
Commission to exercise the authority to interpret the Plan.” The legislative history of the Plan
and the Presidential messages to Congress in submitting the plan emphasize that the Chairman
is subject to the policies of the Commission and the oversight authority of the Commission.

As principal executive officer of the Commission, the Chairman has the ultimate
responsibility to the Commission and the public for the proper day-to-day management and
administration of the agency. However, the Chairman is statutorily responsible to the
Commission for assuring that the EDO and the staff are responsive to the requirements of the
Commission in the performance of its functions. The 1980 Reorganization Plan also provides
that the heads of the offices of the General Counsel, the Secretary of the Commission, and the
Advisory Committee on Reactor Safeguards, shall continue to report directly to the Commission.

The Chairman and the EDQO, through the Chairman, are responsible for ensuring that the
Commission is fully and currently informed about matters within the Commission’s functions.
The reporting relationship of the EDO to the Chairman is not intended to interfere with the ability
of the EDO to make independent recommendations on matters that the Commission has
delegated to the EDO. While the Chairman has special responsibility for policy planning and
development for the Commission, the Commission could not function in any satisfactory way if
the EDO or other senior managers were required to misrepresent or suppress their views or
analyses.

The Commission is well served by its dedicated staff, with many senior managers who
bring long experience and advanced technical expertise. Their technical evaluations are
essential to informed Commission decision making. The transmission of adequate information
and unbiased perspectives to the Commission for its decision making and oversight is essential
to the agency’s mission of protecting public health and safety.



36

1 joined my fellow commissioners to formally express our serious concerns regarding the
Chairman's leadership. | regret that partisan or other ill motives have been ascribed to the
action that we have taken. This could not be further from the truth.

Thank you.
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Chairman IssA. Thank you.

I would like to thank all of you for staying well under the 5 min-
utes. And, again, all of your full written statements are, by com-
mittee rule, going to be in the record.

I will recognize myself for 5 minutes.

Chairman, who is your board of directors? For the people out
there in, sort of—you know, they don’t know government nec-
essarily, what is the equivalent of your board of directors? Who do
you report to?

Mr. Jaczro. Well, I would say it is—I am responsible, as the
chairman of the Commission, to carrying out the policies that the
Commission as a whole

Chairman IssA. Well, no, I appreciate that, but are you the CEO,
in your opinion?

Mr. Jacziko. I believe the statute describes the chairman as a
principal executive. So that would probably be the closest

Chairman ISSA. So you view yourself as the chief executive offi-
cer

Mr. JACZKO. Right.

Chairman Issa. —the chairman. Who is your board of directors?

Mr. JAczKo. I would say it is probably a combination of the Com-
mission but the Congress, as well, I think serves a role in its over-
sight capacity to oversee the operation

Chairman IssA. Do these gentlemen and lady sitting next to you,
are they your board?

Mr. JAczko. I think, yeah, that is certainly one way to charac-
terize the Commission as a structure that way, that they are re-
sponsible for establishing the policies of the agency, as I am a
member of that as well.

Chairman IssA. Right, but if one of these four other members
asks for a vote on something and four of them vote that what you
are doing is wrong, do you consider that to be persuasive, inter-
esting, or obligatory?

Mr. JAczko. Well, certainly, if the Commission takes an action—
and we have formal procedures to carry on our actions—then, of
course, those are actions that I would follow.

Chairman IssA. So, if they ask to vote, not to be locked out of
getting information, as has been alleged under oath here, would
you consider that that was your responsibility, to ensure that they
had full access to information and never again were in any way de-
nied any information that you had?

Mr. JACZKO. Yeah, I believe the Commission has provided a tre-
mendous amount of information——

Chairman ISsA. No, no, no. Chairman, we are real funny about
this here; we want the answer exactly to the question we asked.

Is it true that any information that you had has ever been with-
held from any of these people on your request?

Mr. Jaczko. Not that I am aware of.

Chairman ISsA. So you have never asked to have any informa-
tion—so, basically, one of the Commissioners just lied under oath
is what you are saying.

Mr. JAaczro. Well, I work every day to ensure that the Commis-
sion has the information it needs to carry out its responsibil-
ities——
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Chairman IssA. No, no, no, not what it needs. If I understand the
statute, they have full and unfettered, just as you do, rights to ev-
erything because they determine, as I understand it, as any Com-
mission would—and we produce commissions here all the time—
they have to have everything or at least everything they think they
have. And what they don’t know they have a right to ask and know
whether they really need to know it. Isn’t that true?

Mr. JAczko. Absolutely. And the Commission routinely asks for
information, and that information is provided.

Chairman IssA. Okay. Well, obviously, they disagree with you a
little bit.

You have a background—you are a physicist, not in nuclear but
in interesting stuff that I don’t know anything about, so I will just
figure you are smarter than me on anything related to the science.
But have you ever run an organization of 4,000 people?

Mr. JAczKO. No. This is the first time that I have done that.

Chairman IssA. What is the largest organization in which you
were the CEO of in your career?

Mr. Jaczko. Well, I was responsible for managing my personal
staff as a Commissioner, and prior to that I served in policy capac-
ities.

Chairman IssA. So, half a dozen or something like that.

Mr. JAczKo. Yeah.

Chairman IssA. Okay.

Commissioner Ostendorff, as a Navy captain, how many people
worked for you?

Mr. OSTENDORFF. Chairman, I had several different jobs in the
Navy. As a commanding officer of a submarine, I had 150 people;
as the commanding officer of a nuclear attack submarine squadron,
1,200. As principal deputy administrator at NSA, I was a chief op-
erating officer for 2,500 personnel who were Feds and 32,000 peo-
ple who were management and operating contractors.

Chairman IssA. And from your leadership training over 30 years,
from your years in the Navy, an autocratic organization, an organi-
zation in which you can go to jail for not obeying the lawful order
of the ship’s captain, you have said, signing on with the other Com-
missioners, that this chairman has exceeded any semblance of the
kind of authority that you believe he should have in his conduct;
that he has had conduct, if I understand correctly, that does—and
I know there is some debate about this—that does endanger safety
because it is conduct that is demoralizing to an organization that,
in fact, if my nuclear power plants in my district, if they had some-
body like Chairman Jaczko is alleged to be, you would shut down
that site. You would view them as dysfunctional enough to be un-
safe.

Isn’t that true?

Mr. OSTENDORFF. I would say, Chairman, that I think, if I under-
stand your question correctly, that I do not believe that we have
been kept fully informed of our staff’s views, their technical anal-
ysis, their recommendations on more than one issue here in the
last few months that directly could impact how we proceed with re-
spect to the Fukushima reactor accident.
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Chairman IssA. And I would ask unanimous consent for 30 more
seconds to have Commissioner Magwood, who I think talked on the
same subject, if he has anything to say.

Mr. MAGWOOD. No, I think I would just simply add that there
are clearly cases where my office has asked for information and
been told we couldn’t have it. And it is just very black and white
to me.

Chairman ISsSA. So the chairman was less than truthful in saying
that he has provided you information you requested always.

Mr. MagwooD. Well, I don’t want to sit here and say that some-
one is not telling the truth. I just simply will tell what you my ex-
perience has been.

Chairman IssA. Thank you.

The gentleman from Maryland, the ranking member, is recog-
nized for 5 minutes—or, actually, make that 6, please.

Mr. CuMMINGS. Thanks.

Commissioner Svinicki, first of all, I want to thank you for—I
want to thank all of you for your testimony.

You know, I am just sitting here and I am just wondering what
is going to happen after you go back. You know, we have no—we
are not experts up here on, you know, dysfunction. The country, at
80 percent, says the Congress isn’t functioning very well at all. So
I don’t want to sit here and tell you how to conduct your business.

But I am concerned about some of the statements that have been
made, particularly, Chairman Jaczko, with women feeling intimi-
dated. That alarms me, as the father of two daughters. It does con-
cern me.

I want you to address that, please.

Mr. Jaczro. Well, T

Mr. CuMMINGS. And how do you feel about that? Is it true? I
mean, do you think that is true?

Mr. Jaczko. I am very passionate about safety, and all the
things that I do at the agency are directed toward doing what I
think is the right thing for safety.

I—when I heard the incident—about the incident that I believe
Commissioner Svinicki is referring to, I tried to think through all
the many meetings we had together where we had had very good
discussions, sometimes disagreements about policy issues, and I be-
lieve there is one meeting that she may have been referring to. As
I recall the meeting, I went to her office to speak with her about
a letter, I believe it was. At a certain point, we were discussing it,
and she became concerned. And I—as I recall, I simply motioned,
I said, just sit down, let’s just calm down and let’s just work
through it. We continued to discuss it, and then at some point I
left.

Mr. CuMMINGS. Is this a situation, when you all go back—I
mean, you have apologized, have you not?

Mr. Jaczko. Certainly, if any—many of these instances, I—this
is the first time I have heard many of these accusations. And, cer-
tainly, if there has ever been a time when I have made someone
feel uncomfortable, I always like to know so that I can take what-
ever action is necessary to remedy that.

Mr. CuMMINGS. Yeah.
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Commissioner Svinicki, you testified before the Senate Com-
mittee on Environment and Public Works that you were never told
that the chairman was operating under his emergency authority
until the NRC Office of Congressional Affairs informed the Senate.

Do you remember exactly when that was? And how far after the
earthquake and the tsunami did you find out?

Ms. SvINICKI. I—I don’t recall the specific time period.

If T recall the question that was posed before the Senate com-
mittee, I think it was, was I informed that the chairman had in-
voked his emergency authorities under Section 3(a), so it was a
very specific question about invocation of a provision of law. And
I indicated that I learned of that when the Office of Congressional
Affairs responded to a committee request.

I don’t recall how many months after the Fukushima event that
was, sir.

Mr. CuMMINGS. Well, our committee staff conducted a tran-
scribed interview with the NRC general counsel, who took a dif-
ferent view, and this is what he said. He said, “I have heard testi-
mony that they were not informed that the chairman was exer-
cising his emergency power. However, the Commissioners all were
informed that the operations center had gone into this monitoring
mode soon after the Fukushima earthquake—and, actually, the be-
ginning concerns for the reactors—Fukushima reactors that had oc-
curred. That Saturday, March 12th, I sat in on a conference call
in which the chairman told each of the Commissioners—I believe
each one of them was on the conference call—was explaining what
was going on with respect to the reactor.”

Commissioner, were you on that call?

Ms. SviNIcKI. I was, sir. And if I may say that the general coun-
sel’s response indicated that we were informed the agency was in
the monitoring mode. The difference or the misunderstanding is
that, in my view, that does not correlate directly to invocation of
emergency authorities. The agency going into the monitoring mode
does not necessarily invoke those emergency authorities under law.

Mr. CUMMINGS. And it seems fairly obvious that if the Commis-
sion was operating an emergency operations center, the Commis-
sion was responding to an emergency. That is not—do you disagree
with that?

Ms. SviNicKi. The agency has numerous times gone into the
monitoring mode where the chairman of the agency has not in-
voked the emergency authorities. So I do not correlate being noti-
fied of being in the monitoring mode as an immediate invocation
of those authorities, sir.

Mr. CuMMINGS. Okay. But you are—but there was an emergency
operation; is that right? I know that I am

Ms. SVINICKI. Yes. And other than the term being the same,
again—and I apologize if my answer is complicated—it is simply
that the agency going into a monitoring mode does not necessarily
correlate or immediately invoke those emergency authorities.

Mr. CUMMINGS. So is your main objection that you did not re-
ceive some sort of a paper stating explicitly, “Oh, by the way, we
are having an emergency”? Is that a fair statement?

Ms. SviNICKI. The significance to me of the invocation of the
emergency authorities is that, under the reorganization plan, at




41

that point the chairman has taken the authorities of the Commis-
sion as a whole, and then in an emergency he is able to exercise
singularly the authorities of the Commission as a body. So I do see
a distinction.

Mr. CUMMINGS. Well, perhaps, Chairman Jaczko, could you clear
that up? When did you inform them that we were operating under
the emergency provisions?

Mr. JAaczko. Well, the first action was very early on on March
11th at about 9:43 in the morning. I believe one of my staff mem-
bers indicated to their staff that we were entering monitoring
mode. About 20 minutes later, a formal agency email went out.

I then, later that evening—and this is all on the first day, March
11th—sent an email to my colleagues informing them that we were
in monitoring mode and talked about our response and what we
were doing to the accident.

From that point on, we had meetings at least three times a day,
where their staff were briefed by members of the operations center
about our activities and our status. I held, approximately once a
day and starting on March 12th, briefing phone calls with them to
describe our actions and indicate what we were doing as an agency
to respond to the emergency.

Mr. CUMMINGS. I see my time has expired. Thank you.

Chairman IssA. I thank the gentleman.

We will now go to the chairman of the subcommittee, Mr. Jor-
dan, for 5 minutes.

Mr. JORDAN. I thank the chairman.

Let me start with Mr. Ostendorff. On October 13th, you all sent
a letter to the White House chief of staff. That seems pretty un-
precedented to me, that you would have two Democrats, two Re-
publicans on a commission send a letter to the chief of staff of the
White House about the activities of the chairman of this Commis-
sion.

Do you know if there are any other examples of that happening,
other commissions where the same kind of action was taken, a let-
ter sent to the White House chief of staff?

Mr. OSTENDORFF. Mr. Jordan, I agree it is an unprecedented ac-
tion. I am not aware of any other similar situation.

Mr. JORDAN. So you guys knew that this was something that had
not been done before, this was pretty unprecedented.

Mr. OSTENDORFF. I think the four of us were not aware of any
circumstance in which a similar action was taken by independent
regulatory commission members.

Mr. JORDAN. And my guess is you had several discussions
amongst the four of you about taking this unprecedented action.
Can you elaborate on that? Was there a time frame where over a
period of months, maybe even longer, where weeks or months or
longer you talked about taking this unprecedented action?

Mr. OSTENDORFF. We've had significant concerns for a number of
months, and this was the committee’s report that’s in our letter to
the White House concern on withdrawal of the SECY paper back
in July, associated with staff recommendations on how the
Fukushima report should be evaluated and prioritized by our staff.

That paper was withdrawn by the chairman. It caused signifi-
cant concern among the four of us. We discussed our concerns with



42

the chairman. We saw attempts to remove the executive director
for operations, the EDO, which is a significant personnel step to re-
move the senior career person in the agency.

Mr. JORDAN. Yes.

Mr. OSTENDORFF. We saw the October 5 meeting that Commis-
sioner Svinicki referred to where the chairman made statements to
senior executives in our agency that appeared to undermine the
commission. That was the crossing line for, at least from my own
standpoint, and I think my colleagues, and I asked them agreed
and that was what

Mr. JORDAN. Safe to say, well thought out, over a period of time,
discussed thoroughly, and you said that the situation warrants us
taking this unprecedented action?

Mr. OSTENDORFF. We had seen that our attempts to talk to the
chairman about our concerns on various matters had not yielded
any difference in behavior or actions on his part. We felt that as
a commission, we had an obligation to the United States to do this.

Mr. JORDAN. And can I go down the line, Commissioner, with
each of you? Would you agree with the assessment given by Mr.
Ostendorff?

Ms. SvVINICKI. Yes, sir, I would. And I would add that we had en-
gaged, as I said, in protracted efforts to attempt, through our own
procedures, to try to resolve some of these issues that had not
borne any fruit.

Mr. JORDAN. Commissioner Magwood, accurate?

Mr. MAGWOOD. Yes, very accurate.

Mr. JORDAN. And Commissioner Apostolakis?

Mr. APOSTOLAKIS. Yes, it is accurate.

Mr. JORDAN. And, Mr. Ostendorff, we have a chart here in our
material of the five Commissioners, the professional staff, this
chart here was, I'm guessing, maybe 30 different folks here, and
obviously you can’t testify for them, but is it fair to say that the
staff that’s on this page had real concerns about the leadership
style of Mr. Jaczko? This was part of your assessment and the eval-
uation before you sent the correspondence, the letter to the chief
of staff?

Mr. OSTENDORFF. Mr. Jordan, I can tell that you that prior to
signing the letter, I think, I will speak for myself, but I think my
other three colleagues would say the same thing, that we had sig-
nificant feedback from the senior career leadership of the agency
expressing great concerns on there being a chilled environment, a
lack of open and collaborative work environment in their interface
with the chairman.

Mr. JorDAN. Okay, and just one question for you and the same
question of the other Commissioners.

You stated in your testimony that it bothers you that some are
alleging that the action that the four of you have taken are some-
how politically motivated. I think it’s certainly a stretch in the fact
that it’s two Democrats to a Republican, but I want to ask, do you
think the actions of the chairman have been politically motivated,
his style of leadership, what he is doing, do you think those are po-
litically driven?

Mr. OSTENDORFF. That’s a difficult question, Mr. Jordan. I per-
sonally can’t tell that you I think his actions are politically moti-
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vated. I have no evidence that they are. I will just tell that you we
have seen significant issues under his leadership and management
that we think are unacceptable.

Mr. JORDAN. Commissioner Svinicki, I'm sorry. I think I did a
better job on the name than the chairman, but I'm sure I got it
wrong. Go ahead.

Ms. SvINICKI. I will not testify to political motivations of Chair-
man Jaczko. I would describe my motivation in signing that letter
was more on the basic conduct issues.

Mr. JORDAN. Okay, okay, fair enough. Mr. Magwood.

Mr. MAGwOOD. I think I would answer the question the same
way and would not describe political motivations.

Mr. JORDAN. Okay.

Mr. APOSTOLAKIS. My motivation was not political.

Mr. JORDAN. I understand that. Do you think the chairman’s
was.

Mr. APOSTOLAKIS. I have no evidence that it was. I think it’s
more his interpretation of his role as a chairman that was driving
his actions.

Mr. JORDAN. Thank you. Thank you, Mr. Chairman.

Chairman IssA. Thank you. We now recognize the ranking mem-
ber of the subcommittee, Mr. Kucinich, for 5 minutes.

Mr. KuciNicH. Thank you very much, Mr. Chairman, members
of the committee, I want to quote from an article on Politico today
on their front page. It says, “Behind closed doors, they snipe at
each other. In public, they question each other’s motives. And in
front of Congress they hang each other out to dry.”

That’s life on the Federal Election Commission, not the NRC, but
the FEC.

I would imagine that if we called up one Commission after an-
other in front of this Congress, you'd probably have some com-
plaints that may not be dissimilar than what we have here. The
difference is, though, that 104 nuclear power plants in various
stages of relicensing, some of which have some questions related to
safety, post-Fukushima 7 months ago, March 11, 2011, or May 11,
2011. I'm, frankly, you know, wondering why you’re here. I appre-
ciate the chairman calling the hearing, this is all very interesting.

Mr. JORDAN. Will the gentleman yield?

Mr. KuciNicH. I would certainly yield.

Mr. JorDAN. Well, I would just make one point that I made in
my remarks, the one big difference is, I'm sure you have some of
those actions taking place inside the FEC, but no Commission has
taken the unprecedented action of having four members sign a let-
ter and send it to the White House chief of staff. That’s the dif-
ference and that’s why the chairman has called this hearing.

Mr. KuciNicH. Well, you know, I thank the chairman for calling
the hearing and I thank my friend for pointing that out. But I also
think that it’s important for us to look beyond what we see and
consider that, you know, we have an industry that’s in trouble.
Wall Street won’t invest in nuclear power. The nuclear industry
came to this government and looked for a $60 billion-plus loan
guarantee. The industry’s in trouble.

So the Commissioners are going to reflect what’s going on in the
industry. I mean, I would expect that’s what’s happening here, and
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that’s why we need to look deeper into what we’re hearing about
the NRC and ask what’s going on with the industry, what do the
titans of the industry have to say about the chairman?

Now, Mr. Jaczko, an Associated Press story reported that you
were worried that the U.S. nuclear plant operators may have be-
come complacent following the disaster in Japan. And according to
a press account, you said that recent instances of human error and
other problems have threatened the safety of some of the Nation’s
nuclear facilities. It was reported, for example, that incidents at
nuclear plants in Ohio and Nebraska, “almost led to workers get-
ting very, very significant doses” of radiation.

The article also reports that in addition to these events, three
other plants were shut down for safety reasons. This apparently
marks the first time in more than a decade that several plants in
the U.S. have been shut down at the same time.

Can you elaborate, Mr. Chairman, on some of these specific
events that have occurred recently and which ones trouble you the
most and why?

Mr. Jaczro. Well, Congressman, the events in particular with
the potential worker exposures were, in my mind, very significant
events because they appear to indicate a lack of adherence to pro-
cedures. And after I made those comments, I heard from industry
officials, and while they may have not necessarily agreed with my
assessment of complacency, they did acknowledge that there is a
change in the workforce right now in the nuclear industry, there
is new workers, and we are seeing some of these incidents in which
the new workers may not have a full appreciation of the procedures
and the need for adherence to certain processes that ultimately en-
sure safety.

So it’s an important signal. It’s not clear yet that we’re seeing a
true decline in safety, but it’s an important signal that we need to
make sure we keep a close eye on as the year goes on and as we
continue our oversight of these plants.

Mr. KucCINICH. Is safety your top concern?

Mr. JAczko. Safety has been my number one priority since I
came to the Commission.

Mr. KUCINICH. And after Fukushima, what went on in your mind
about safety and nuclear power plants in this country?

Mr. JAczko. Well, first and foremost, I was proud of the staff at
the NRC, that we have worked very hard for a long time to be fo-
cused on safety, but that accident, I think, really reminded us that
there is no way to rule out accidents, there is no way to prevent,
ultimately, all kinds of serious incidents, so we have to be even
more vigilant and dedicated to safety than we’ve ever been.

Mr. KuciNicH. Thank you, Mr. Chairman. My time has expired.
I ask unanimous consent to place in the record a staff report called
Regulatory Meltdown.

Chairman IssA. Whose staff report?

Mr. KUCINICH. A staff report by Mr. Markey.

Chairman IssA. I'll reserve, but only for a very short period of
time, because it is another committee’s report.

Mr. KuciNicH. Well, I would appreciate your——

Chairman Issa. It will only take a couple of minutes for staff to
review it.
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Mr. KuciNicH. Thank you.

Chairman Issa. We recognize the gentleman from Utah, a State
that gives us uranium, for 5 minutes.

Mr. CHAFFETZ. Thank you, Mr. Chairman, and thank you for
holding this hearing.

Chairman Jaczko, you are undoubtedly aware of the letter that
was sent to the White House to the Chief of Staff dated October
13, 2011. There’s five very serious charges in there. Number one,
intimidating and bullying senior career staff. True or false?

Mr. JAczKo. I have not bullied and intimidated career staff.

Mr. CHAFFETZ. True or false, ordered staff to withhold their
modified policy information and recommendations intended for
transmission to the Commission?

Mr. JAczKO. There is one occasion which I discussed with a very
senior manager, a recommendation that he wanted to make on an
issue.

Mr. CHAFFETZ. So only one time in the history of your time
there?

Mr. JAczko. Correct. And I have——

Mr. CHAFFETZ. Next one, true or false, attempted to intimidate
the Advisory Committee on Reactor Safeguards, a legislative—any-
way, it goes on, true or false?

Mr. Jaczko. False.

Mr. CHAFFETZ. True or false, ignored the will of the majority of
the ?Commission contrary to the statutory functions of the Commis-
sion?

Mr. JAczKO. I have never ignored the will of the Commission in
an area that is a commission——

Mr. CHAFFETZ. I will take that as a false. True or false,
interacted with us, his fellow Commissioners, with such intemper-
ance and disrespect that the Commission no longer functions as ef-
fectively as it should?

Mr. JAczro. Well, 'm—I'm a very passionate person about safe-
ty. And I often engage my colleagues in discussions about safety.
And that’s been my style and my practice.

Mr. CHAFFETZ. So, in other words, in other words, they're all
wrong, and you're exactly right.

Mr. Jaczko. I've listened very carefully to the concerns of my col-
leagues.

Mr. CHAFFETZ. And you’ve done nothing wrong?

Mr. JAczko. I have listened very carefully to the concerns of my
colleagues, and I'm certainly very interested in continuing the dia-
logue with them to better understand how we are not commu-
nicating effectively.

And, in fact, as I believe Mr.

Mr. CHAFFETZ. Let me continue, my time is short and I appre-
ciate that, but it doesn’t seem like any sort of repentance or con-
cern for this.

Now, are you telling me that the—there was an Office of the In-
spector General did a report dated June 6, 2011, page 44, and I'm
extracting a quote out of it a portion of a sentence, “He strategi-
cally provided three of the four Commissioners with varying
amounts of information.”

Would you disagree with that?
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Mr. Jaczro. Well, the Inspector General found ultimately that
my actions were consistent with the law, they were consistent with
Commission policy.

Mr. CHAFFETZ. But do you agree or disagree with the Inspector
General, who is an independent person, who came in and looked
at this and said you gave people varying amounts of information?

Mr. Jaczko. I disagree with that assessment.

Mr. CHAFFETZ. Mr. Chairman, I've got to tell you, and to my col-
leagues on the other side, we talk about the safety, the security of
this Nation, the importance of the nuclear situation in this country,
this should be bipartisan. The Commission is bipartisan. We’ve got
people who are suffering under this gentleman right here. He is not
living up to the duties.

I don’t believe you. I think the safety and security of this Nation
is too important. I think you should resign. I believe in these Com-
missioners, and God bless you for the job that you're doing and for
stepping up and telling it like it is.

Mr. TIERNEY. Will the gentleman yield?

Mr. CHAFFETZ. I will not, I will not. It is too important to get this
right. I find it very hard to believe that the distinguished careers
of two Democrats, two Republicans, the host of staff that stands be-
hind it and an the Inspector General that goes out and looks at
this, and you’re telling me, they're all wrong and you’re right. That,
to me, is a lack of leadership, and I hope—I hope that there’s some
sort of change, and if you're going to do the right thing for your
country and for this Commission, you should step down. I yield
back.

Mr. TiERNEY. Will about the gentleman yield?

Chairman Issa. Will the gentleman yield?

Mr. CHAFFETZ. Yes.

Chairman IssA. I recognize that there could be disagreement on
this, but I do have the basic question for you: In light of this accu-
sation, do you believe, chairman, that you need to make changes
in your management and style and how you deal with your Com-
missioners and how you keep them informed?

Mr. Jaczko. Well, certainly, I'm very interested in improving the
communication among the five of us.

Chairman IssA. And if you had to do it again, would you have
invoked emergency powers without consultation with this Commis-
sion?

Mr. JAaczko. All the actions that I took in regard to the 50 mile,
or the Japan response in general, I'm very comfortable with.

Chairman IssA. Okay, so you’re comfortable with an event on the
other side of the world, taking away these people’s rights to have
full and complete access and a vote, you're comfortable doing that
without consultation even though, in fact, it was no direct threat
to the United States, and they were available? You're comfortable
with not consulting with them?

Mr. JAcZKO. The

Chairman IssA. Okay, that says it all.

Mr. TiERNEY. Will the gentleman yield?

Chairman ISSA. Actually the time has expired.

Mr. TIERNEY. Isn’t that interesting?
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Chairman IssA. The time has expired. No, no. Did you finish an-
swering? No, no, no, no, I didn’t cut him off. If you have further
to answer you are welcome.

Mr. Jaczko. I wasn’t sure if you were asking me a question or
if you wanted a response.

Chairman IssAa. Well, I asked you if you were comfortable, on the
gentleman’s time, I asked you if were comfortable with not con-
sulting, and you said you were comfortable with not consulting.
You were comfortable with what you did when, in fact, it was pret-
ty extraordinary and it was an event on the other side of the world
and these lady and gentlemen were available, and yet they didn’t
even seem to know that their powers had been usurped so that you
could run the show even though none—you’re not a nuclear engi-
neer and several of these people are.

So are you still comfortable with that?

Mr. JAaczko. Well, I am very comfortable with the actions that
we took as an agency, and I did provide tremendous amounts of in-
formation to my colleagues, including personally briefing them
about the status of our response and the issues that we were look-
ing at. Their staff was fully aware in multiple briefings that they
were provided, sometimes up to four times a day, on all of the
issues that we were looking at. And, again, when we’re in an emer-
gency situation like this, the authorities are transferred to the
chairman in order to assure effective and timely decisionmaking.
And the events in Japan, I think, demonstrated that that was the
appropriate way to respond.

Chairman ISsA. I now recognize the gentleman from Massachu-
setts for 5 minutes.

Mr. TIERNEY. Thank you. And just a comment to my colleague
from Utah who, we generally get along pretty well. When there’s
a minute and 28 seconds left on the clock and somebody has asked
you to yield and you deny the yield but give it to somebody in your
own party, it doesn’t really speak to bipartisanship approach on a
hearing like this.

And I was going to ask you whether or not you totally disregard
the Inspector General’s findings and wish us to. Since there was
going to be a bipartisan hearing, then I would think we would put
some weight on the Inspector General’s report and conclusions,
which are contrary to your recommendations

Mr. CHAFFETZ. Will the gentleman yield? Will the gentleman
yield?

Mr. TIERNEY. Yes, I will yield.

Mr. CHAFFETZ. The chairman said he disagreed with the Inspec-
tor General, the Inspector General was wrong.

Mr. TiERNEY. I think, I would reclaim my time, and I note that
he disagreed with him on one quote of that report but agreed with
him quite fully on the conclusions of the final report itself.

But from what I am reading in statute on this section 3, it says,
notwithstanding sections 1 and 2 of this reorganization plan, there
are hereby transferred to the chairman all the functions vested in
the Commission pertaining to an emergency concerning a par-
ticular facility or materials licensed or regulated by the Commis-
sion, including the functions of declaring, responding, issuing or-
ders, determining specific policies, advising the civil authorities



48

and the public, directing and coordinating actions relative to such
emergency incident.

Chairman IssA. Would the gentleman yield?

Mr. TIERNEY. At the end I will if I have time.

In 1980, Congress enacted legislation on this and said the chair-
man will be the official spokesman of the Commission. There are
hereby transferred to the chairman all those functions that I read.
To the maximum extent possible under the emergency conditions,
the chairman or other member of the Commission delegated au-
thority under the subsection B shall inform the Commission of ac-
tions taken relative to the emergency, and following the conclusion
of the emergency the chairman or a member of the Commission
delegated to the emergency functions shall render a complete and
timely report.

Mr. Chairman, did you do those things that the statute set out?

Mr. JAczko. I did and I believe I did much more.

Mr. TIERNEY. Okay. Now I am concerned that what’s probably
going on in large part here is a disagreement in the interpretation
of what powers the chairman has under the statute. That seems to
be the underlying fact here, and that’s not a new disagreement.

I go all the way back to a 1999 report, a 1998 report on this am-
biguity regarding the chairman’s role and the Commissioners’ role
continues. And it goes on in that basis. It lays a less than harmo-
nious interaction. It seems that members of the Commission al-
ways think they have more responsibility, chair people, particularly
new ones always think they have an enlarged role, and that policy
resides with the full Commission and management resides with the
chairman. It seems to me the same thing’s going on here.

I look at a report done by our colleague over on the Energy and
Commerce Committee, Mr. Markey, and I'm troubled, I'm troubled
by the fact that his conclusion in that report draws some very con-
cerning points. He says that after reviewing all of the records that
he asked for, voting records, reports, emails, correspondence,
memoranda, phone or meeting minutes or other materials related
to the events at Fukushima or the NRC’s response to it, he says
that four NRC Commissioners attempted to delay or otherwise im-
pede the creation of the NRC near-term task force on Fukushima.

He says that four NRC Commissioners conspired with each other
and with senior NRC staff to delay the release of and alter the
NRC near-term task force report on Fukushima. He says that the
other NRC Commissioners attempted to slow down, or otherwise
impede the adoption of the safety recommendations made by the
NRC near-term task force on Fukushima.

He says the NRC chairman, Greg Jaczko, kept the other four
NRC Commissioners fully informed regarding the Japanese Emer-
gency Commissioners, despite claims to the contrary made by these
commissioners. He said that a review of emails and other docu-
ments indicates high levels of suspicion and hostility directed at
the chairman.

He said the consideration of Fukushima safety upgrades is not
the only safety-related issue that the other NRC Commissioners
have opposed. That concerns me. It concerns me when four mem-
bers have findings like this by another member on his committee
with his staff, and we come in here and sort of bear up on one, it
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seems to we’'ve got a problem with everybody here. You know, peo-
ple have to work together in some respect. It is unprecedented that
a Commission would send a letter to the White House chief of staff.
I'm not sure it’s a good precedent to set as opposed to trying to
work things out.

Mr. Chairman, do any of those six items that I just read, do they
seem to you to be accurate?

Mr. JAczKO. Well, it has been challenging, I think, to move for-
ward on some of the task force recommendations. And again, I
wouldn’t want to assign motives or any other ill intention to my
colleagues, but I think we have had some challenges.

Mr. TIERNEY. Did you feel that the things, that there was an at-
tempt to slow down the release of that report on Fukushima?

Mr. Jaczko. There was definitely an attempt to prevent the re-
lease of the report.

Mr. TIERNEY. So do you think it was an attempt to make things
more transparent and to provide to the public and Congress infor-
mation that was important for them to have?

Mr. JaczKo. There was certainly a disagreement on the Commis-
sion about providing it, transparently, to the public. In the end, the
majority of the Commission wound up providing the report, but
there was a lot of internal disagreement about that on the Commis-
sion.

Mr. TIERNEY. I yield to the chairman.

Chairman IssA. Now, your time—the time is expired, you didn’t
give me any, and I understand how important your questioning
was.

With that, we go to the gentleman from Oklahoma.

Mr. LANKFORD. Thank you, Mr. Chairman. Well, thanks for
being here. And as others have mentioned before, Mr. Cummings,
this is a tough spot to be able to come to be able to talk about try-
ing to work out functioning conversations, because we have a tough
time within Congress ourselves.

The issue still remains though, the day-to-day operation of nu-
clear safety, and the decisions that you make are significant in
this. And I want you to know we appreciate the work that you do
from day to day, keeping us safe, but this has got to be worked out,
as you know well. And it is an unprecedented action to say this
could affect safety long term if we don’t work this out, and so
thanks for coming forward on it, thanks for working together and
let’s try to resolve this.

With that, Mr. Magwood, let me ask you a question, you made
a statement that safety is the top concern. Some of your nuclear
background, and just a brief statement on it. I have your bio but
make a brief statement about your nuclear background.

Mr. MAGwoOD. Well, most of my nuclear background is in gov-
ernment. I worked at the Department of Energy for 11 years as a
political appointee. I was in charge of the nuclear infrastructure as-
sociated with the civilian nuclear technology program, which in-
cludes the Idaho National Laboratory and, I guess 2,500-odd con-
tractors. I was responsible for overseeing the management of reac-
tor operations——

Mr. LANKFORD. Okay. In any of those operations, any of those en-
vironments, I assume you’ve got very competent people around you
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that are all well-studied, all well-researched and you have dis-
agreements on things. Has something like this occurred in other
groups that you've worked with in other places to say we have four
or five colleagues, we disagree and it breaks out in something like
this? So have you seen something like this in the past?

Mr. MAGWOOD. No, I have not seen that.

Mr. LANKFORD. My concern is this is not just a disagreement on
colleagues that are all competent on the issue. My concern is this
becomes a management conversation to say how are things led by
one individual or another, and how do we come to conclusions be-
cause, Mr. Jaczko, I appreciate your statement saying you’re pas-
sionate about safety and that all of these arguments and these dis-
agreements and lack of communication breaks down to the fact
that you’re passionate about safety, but that definitely alludes to
the fact that you’re more passionate about safety than everyone
else is, and so it just becomes more heated to you or more signifi-
cant.

And my concern is, is there an impression in your mind that
you're more competent and more passionate about safety than the
other Commissioners?

Mr. Jaczro. Well, Congressman, I'm committed to safety.

Mr. LANKFORD. Are you more competent and more passionate
about safety in these areas than the other Commissioners?

Mr. JAczko. That’s certainly not a judgment that I would make,
but I am passionate about safety.

Mr. LANKFORD. That’s more so than the others around you, so
there’s five of you, and you look at and you know the meetings that
you are in, and you look at them and you say, well, they’re not—
they're a little more, they lean in other directions besides safety,
but I'm more passionate about safety. Is that your concern?

Mr. Jaczko. I would leave it to others to judge the various——

Mr. LANKFORD. I'm asking your opinion because it affects your
management style.

Mr. Jaczko. I treat all of my colleagues as equal members and
equal——

Mr. LANKFORD. Do you consider yourself more passionate about
safety than your colleagues, yes or no?

Mr. JaczkO. I'm not sure how I would describe more or less pas-
sionate, but I am passionate about safety and I think that’s the
best I can tell you.

Mr. LANKFORD. That’s a nice safe answer. I'm just asking a direct
question because it affects—the reason I say that is, is because if
in the back of your mind you’re thinking if this is really going to
be done right, I'm going to have to do it, because they’re not as pas-
sionate as I am, because I'm am trying to figure out why some peo-
ple get some information and some people don’t, and why rec-
ommendations come from staff, and they get filtered through to try
to determine what gets out to different people.

Because if you have in the back of your mind, I'm concerned for
our nuclear safety, so I need to make sure our filter, what gets to
them, because it may not be right, I just wanted to know, because
that does affect your own record.
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So yes or no, are you more passionate about safety than others,
or do you have a concern that some other Commissioner is not as
passionate about safety as you are?

Mr. JAaczro. Well, I—in regard to the information coming to the
Commission, I think that’s the basis for your question, the Com-
mission gets policy matters that come to the Commission for vot-
ing, information is provided as part of those, and I am rarely, if
ever, involved in the provision of that information.

Mr. LANKFORD. Let me ask you a quick question separate from
that and there’s also a concern, there’s a statement that’s been
made that you reportedly at one moment said about the two dif-
ferent other Democrat appointees that we Democrats have to stick
together on a vote. Was that a statement that you’ve made?

Mr. JACZKO. I don’t recall making that statement.

Mr. LANKFORD. Okay. My time has expired.

Chairman IssA. Would the gentleman yield?

Mr. LANKFORD. Yes, I would.

Chairman ISsA. Do you have sourcing for that statement?

Mr. LANKFORD. My time has expired on that one. I would be glad
to be able to take it

Chairman IssA. Okay. If you would provide it, I would appreciate
it.

Chairman, a piece of administrative business for a moment. The
gentleman from Ohio has asked to have an individual Member’s re-
port from Ed Markey placed in the record. I have no objections. I
do have a request that goes with it.

In reviewing it, you delivered to an individual Member, to Ed
Markey, one of your former employers, you delivered him
unredacted information and additional information beyond what
this committee received through our request.

Would you pledge today to deliver us in the same unredacted
form everything, I repeat, everything that was responsive to Mr.
Markey?

Mr. Jaczro. Absolutely. And, Mr. Chairman, I think, as you
know, we've provided a large number of documents to your staff.

Chairman IssA. I appreciate that, but discovering that he re-
ceived documents less redacted than we did, as an individual Mem-
ber, and produced a report, I have no problem with this being
placed in the record. But in order to make the record complete, we
would need to have the same information, which we do not have
today, and, quite frankly, we expect, normally, that what is re-
dacted is redacted for good and proper reasons, and there should
be no difference whatsoever unless, in fact, a committee demands
unredaction, not an individual Member.

So if you agree to that, I withdraw my reserve and we now recog-
nize

Mr. KuciNicH. I want to thank the chair for including that in the
record, and I agree with him that we should be able to receive this
additional information.

Chairman IssA. I think members on both sides would like to see
it. Yes, Mr. Chairman.

Mr. Jaczko. I would just note that I can only speak for the docu-
ments that were in my possession. Some of those other documents
may have been provided by other members of the Commission, so
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I am certainly not aware of any documents that were redacted any
differently. But, again, I can only speak for those that are in mine.

Chairman IssA. Well, and the good news is that one thing I know
about the executive branch is you guys authenticate very carefully
what you give to people. So I'm sure we won’t have a problem in
getting the same information. And sometimes people interpret
what somebody wants differently than somebody else. In this case,
we want everything that Mr. Markey wanted for the same reason
of doing our job.

With that, we recognize the gentleman from Virginia, Mr.
Connolly, for 5 minutes.

Mr. ConNoOLLY. Thank you, Mr. Chairman, and I want to say it
is quite a spectacle to have five members of the Commission argu-
ing about management style before a committee of Congress. That,
in and of itself, in some ways, erodes confidence and the function
of the Commission.

One does not know who did what to whom and how important
it is. The suggestion, obviously, by having a hearing of such promi-
nence has the potential effect of undermining that confidence and
obviously the chairman of the Commission is the target.

I regret that because I think we are at risk, perhaps, of
trivializing your mission. The real conversation that ought to be
taking place here may be less about management style, although
that can be important, and more about mission and how well or
poorly historically the NRC has carried out that mission; its cozy
relationship with industry; its ability to cogently take lessons
learned from tragedies such as Fukushima; its ability to reassure
the public of safety and safety standards at nuclear power plants;
and its ability to show demonstrable clear independence from the
industry it regulates.

It is just as viable to posit that what’s going on here is that we
have a chairman who takes the mission seriously as it is to say we
have a chairman who bullies his fellow Commissioners in a voice.
I don’t know what the truth is, but I do think this hearing ought
to get at it.

Chairman Jaczko, do you see a philosophical difference between
yourself and your fellow Commissioners with respect to the mission
of the NRC and how to go about it?

Mr. JAczko. Well, but we do have different approaches to what
we believe is safe and how we define safety. I think that’s clear in
the different votes that we cast and the positions that we take as
Commissioners.

Mr. ConNoOLLY. Well, specifically, hone in on Fukushima. You an-
swered a question about Fukushima just a little while ago to one
of my colleagues and you confirmed that, in fact, there was an at-
tempt by four fellow Commissioners to perhaps bury some of the
findings of that study and/or to aggressively look at lessons learned
from the single worst nuclear disaster in world history.

Mr. Jaczko. We did have a disagreement

Mr. ConNoOLLY. You did?

Mr. JACZKO. —on the release of:

Mr. CoNNOLLY. You did; is that what you said?

Mr. Jaczko. That’s correct.

Mr. ConNoLLY. Okay, go ahead.




53

Mr. JAczKO. About the release of the report and whether or not
it should be reviewed by the Commission prior to ever being re-
leased publicly.

Mr. CoNNOLLY. What was the nature of that dispute?

Mr. JAaczro. Well, it was simply, I believed the report, once it
was completed, should be made publicly available and so the public
could see what the views of-

Mr. CoNNOLLY. Your Commissioners disagreed with that?

Mr. JAczko. There were some who did disagree and wanted the
report to be reviewed, and perhaps, acted on by the Commission
and changed before it was released publicly.

Mr. CoNNOLLY. On August 23, we had a major earthquake here
in the east coast, surprised everybody, including in my home State
of Virginia. We had a close call at the North Anna nuclear power
plant as a result of that earthquake, which did generally cosmetic,
some minor structural damage up and down the east coast. But it
was a reminder that nuclear power can be vulnerable to seismic ac-
tivity.

That plant was deemed as exceeding its design basis. Could you
explain what that means to us, Chairman Jaczko, and what was
the nature of the concern at the time after the August 23 earth-
quake?

Mr. JAczko. Well, when plants are originally built and designed,
they pick out the characteristics of an earthquake, and they build
all of the structures in the plant to be able to withstand that type
of an event. And the earthquake, in fact, was bigger than the
earthquake that was hypothesized in the original design of the fa-
cility, so there were some shaking of the building that was larger
than what originally in the—in the original analysis for the plant.

Mr. CoNNOLLY. Potentially compromising safety?

Mr. JAczko. Certainly it had the potential to compromise safety.

Mr. CoNNOLLY. Were there other power plants in the east coast
that were similarly affected or could have been?

Mr. Jaczko. We didn’t see any that were directly impacted be-
cause that plant was very close to the center of the earthquake.
But it was certainly possible that other plants could have experi-
ence effects from the earthquake.

Mr. CoNNOLLY. Post August 23 earthquake, what action did the
NRC take and was the Commission in agreement, or also in dis-
agreement about those actions?

Mr. Jaczko. The Commission now, or the agency really, reviewed
the safety of the facility. Ultimately it was a staff decision to deter-
mine whether or not the facility should restart, and I was very
clear with the staff that they needed to do what they felt was ap-
propriate for safety and, in fact, the Commission held an informa-
tion briefing because there was interest among my colleagues in
hearing and understanding what we were doing, and I think it was
a very productive meeting and a very strong show, I think, of the
Commission working and functioning as a body.

Mr. ConNOLLY. Consensually.

Mr. JACZKO. Yes.

Mr. ConNOLLY. My time has expired. I hope we get a chance to
explore that some more. Thank you, Mr. Chairman.
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Mr. GowDyY. [presiding.] I thank the gentleman. I will now recog-
nize myself for 5 minutes of questioning.

I'm going to ask the non-chairman Commissioners a series of
what I hope are quick questions and expectation hopefully of quick
answer.

Ms. Svinicki, is the chairman’s behavior affecting your ability to
discharge the duties for which you took an oath to discharge?

Ms. SvINICKI. To this point, I believe that I have had access to
what I need to faithfully execute my duties. However, I'm con-
cerned that we're at the point where that is being compromised.

Mr. GowDY. Have you lost confidence in his ability to lead?

. Ms. SviNICKI. Yes, on the basis of his interpersonal conduct, I
ave.

Mr. GowDy. Commissioner Magwood, same two questions to you,
do you believe his behavior is impacting your ability to do your job,
and have you lost confidence in his ability to lead?

Mr. MAGWOOD. It’s a very complicated question. It’s hard to an-
swer yes or no. Let me answer it this way. I think that—I'm
sorry—I think that over the time I have been a Commissioner, I
have been able to get information that gives me enough confidence
to make votes and to make decisions.

There have been times when getting the information has been
more difficult than I think it should have been. My biggest concern
is there are always, is the chance that there’s some piece of infor-
mation I just didn’t even know existed that never got to me.

So as far as I know, I have had the ability to make decisions,
fully informed. I have questions, I have doubts, and I have con-
cerns.

Mr. GowDy. Commissioner Ostendorff?

Mr. OSTENDORFF. My concerns with respect to the chairman’s
style have been primarily that his interface with our NRC staff has
been abrasive, he uses the term “passionate.” I'd say it has pre-
vented staff from feeling comfortable they can bring forth their best
views and recommendations to the Commission. From that stand-
point, I think it’s a grave concern.

Mr. Gowpy. Have you lost confidence in his ability to lead?

Mr. OSTENDORFF. At this stage, I have, yes.

Mr. Gowpy. Commissioner Apostolakis?

Mr. APOSTOLAKIS. So far, my votes could mean—have not been
affected adversely by any actions by the chairman. In fact, in the
letter to the chief of staff, we said that there may, there may be
some harm in the future if this continues.

I believe if the chairman lets the staff send us their true views
when various issues come before the Commission, and if he also
controls his temper a little bit, he can continue to lead the Commis-
sion.

Mr. Gowpy. Chairman, there was an apology issued, I don’t
whether you drafted it or the White House drafted it. Who drafted
your apology?

Mr. JAaczko. I prepared a letter that I sent to Mr. Daley. I'm not
sure if that’s the letter you are referring to.

Mr. GowDY. Have you apologized more than once?

Mr. Jaczko. I have indicated to Mr. Daley in that letter that I
was sorry for the distraction that this has caused.
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Mr. GowDy. Is that the only thing you’re sorry for is the distrac-
tion? Do you admit any of the conduct that’s been alleged this
morning?

Mr. JAaczko. If—again, many of these accusations I'm hearing for
the first time.

Mr. Gowpy. Well, that doesn’t impact whether they’re true or
not. The fact that you haven’t heard them yet doesn’t mean they're
not true. My question is simple, are they true?

Mr. Jaczko. I don’t believe that they are true.

Mr. Gowpy. What does that mean, I don’t believe that they are
true? Have you been verbally abusive to female staff.

Mr. JAaczKo. No, I have not.

Mr. Gowpy. Have you withheld information from your fellow
Commissioners?

Mr. Jaczko. I have not.

Mr. Gowpy. Have you asked anyone are they on your team?

Mr. JAczKo. I have never said something like that.

Mr. GowDy. Chairman, let me tell you what it looks likes from
my vantage point, which my background is not in nuclear science.
When you have four eyewitnesses that testify to something under
oath, you know what they call the defendant after that? An inmate.
Four eyewitnesses to the conduct.

It is unprecedented to me to have colleagues criticize one another
privately. To do it publicly and to have to sit on either side of you
to do it before a committee of Congress to me is unprecedented.

None of the allegations they have made are accurate. Is that
your testimony?

Mr. JACZKO. I believe that on many of these instances that they
are referring to have been misconstrued. And as I have indicated,
that there are issues where I think we can improve our commu-
nication.

Mr. Gowpy. Well, what did you apologize for?

Mr. Jaczko. I apologize, as I indicated, for the distractions this
caused.

Mr. GowDY. For their misunderstanding? Did you apologize be-
cause they misunderstood what you did?

Mr. Jaczro. I have offered to my colleagues that we sit down
with a third party, someone that we all could agree on to talk
about these issues.

Mr. Gowpy. We really need a counselor for the Nuclear Regu-
latory Commission? We need a counselor for that?

Mr. JACZKO. I'm very interested in improving the communication
because I think it’s vital.

Mr. GowDY. Does it matter to you that the four of them either
have or are either rapidly losing confidence in your leadership?
Does that matter to you?

Mr. Jaczko. That’s very important to me, and it’s something that
I am very interested in working on.

Mr. GowDY. But you deny the allegations that they testified to
under oath?

Mr. Jaczro. Congressman, I believe I have answered this ques-
tion.

Mr. Gowpy. Well, do it again for me. Do you deny them?
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Mr. JAczko. As I said, I believe I have answered this question
very well to the best of my ability here.

Mr. GowDy. I would recognize the gentleman from Illinois, Mr.
Davis.

Mr. DAvis. Thank you very much, Mr. Chairman. I would like to
yield 30 seconds to my colleague from Ohio, Mr. Kucinich.

Mr. KuciNicH. With all due respect to my good friend, the chair,
these allegations are not allegations of criminal misconduct or any-
thing like that, they are allegations that he doesn’t get along with
his Commissioners. That’s not a basis for either imprisonment or
for having the chairman resign.

So I think that we have to put this in perspective and continue
to insist that the Commission focus on safety, and I want to take
this opportunity to wish all of the members of the Commission a
Happy New Year.

Mr. Davis. Reclaiming my time, thank you very much, Mr.
Chairman.

Let me first of all thank the witnesses for appearing, I'm going
to shift gears a little bit.

In July, the Union of Concerned Scientists issued a report enti-
tled “U.S. Nuclear Power After Fukushima, Commonsense Rec-
ommendations for Safety and Security.”

This report includes recommendations for changes that the NRC
should make to improve the safety and security of U.S. nuclear
plants. One recommendation made by UCS was that NRC regula-
tions should be extended to cover severe accidents. This is what the
UCS report states.

The NRC defines severe accidents as those more serious than the
so-called design basis accidents that U.S. reactors are designed to
withstand. While unlikely severe accidents can occur, as in
Fukushima, and cause substantial damage to the reactor core and
failure of the containment building, leading to large releases of ra-
diation, for example, the agency does not evaluate or test the se-
vere accident management guidelines that reactor owners volun-
tarily develop, so neither the NRC nor the public can be confident
these guidelines would be effective.

Mr. Chairman, I understand that there has to be a reasonable
limit on what licensees are required to do and that every plant
can’t be fully prepared for every imaginable worst-case scenario.

However, Fukushima should provide a wake-up call that severe
accidents can and do happen. The Gulf oil spill is a prime example.
That was the worst-case scenario, industry wasn’t prepared, and it
resulted in the worst environmental disaster in our Nation’s his-
tory; would you agree with that statement?

Mr. JACzKO. Yes, it’s a very fair statement.

Chairman IssA. [Presiding.] Would the gentleman suspend for
just a moment. We have stopped the clock.

We're going to have a minority hearing in a few moments, be-
cause that’s a right. And I want to make sure that everyone under-
stands, I have been very tolerant, but this hearing is not on nu-
clear safety, and we are not a committee with nuclear safety as a
direct oversight.

This is on the leadership of the Nuclear Regulatory Commission,
and although I will allow anything you want to do with your 5 min-
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utes, I've always been very understanding, I would caution all
members on both sides of the aisle that this is about a concern that
has been legitimately raised all the way to the White House, that
the committee believes is well within our unique jurisdiction as the
Oversight Committee. We're not the Energy and Commerce Com-
mittee, we're not some of the Science Committee and so on.

So I just, the gentleman can continue, the chairman can answer,
but if we’re going to make this about nuclear safety, then we've es-
sentially hijacked a legitimate issue and anyone who does it, shame
on you. The ranking member.

Mr. CUMMINGS. Mr. Chairman, just a clarification, I didn’t hear
the question that the gentleman asked, but part of this hearing
goes to safety and whether this Commission can function and carry
out its safety responsibilities. As a matter of fact, there has been,
the majority report that came out, talked about a catastrophe, and
I use that word, because of what was said at the Commission and
that they would not be able to function properly. So I don’t whether
that question goes to safety and whether or not they are able to
periodically——

Chairman IssA. Would the gentleman yield, and I thank the
ranking member.

I was cautioning members because Mr. Davis was probably the
best example of I know he was well intentioned, but nothing in his
comment and nothing in his questions seem to go to the manage-
ment and the questions of the management and capability to man-
age.

Mr. KucinicH. Mr. Chairman.

Chairman IssA. Hold on. The fact is I respect every member of
this committee. I have always said—and I wasn’t that way when
we were in the minority in a couple of cases. Mr. McHenry vividly
remembers being shut up because he was, quote, off subject. Use
your 5 minutes any way you want, but I would caution members
that, in fact, our jurisdiction, our legitimate jurisdiction is not over
directly second guessing safety but, in fact, our oversight of the en-
tire Federal workforce, all commissions, all agencies.

And so I only would ask that we do as much as we can to recog-
nize that if there’s an additional hearing, and if we legitimately can
hold a hearing on the safety of our nuclear facilities more broadly,
that’s a legitimate hearing to ask for.

This hearing was very narrow, and it had to do exactly with why
these five Commissioners are here today. The ranking member.

Mr. KucCiINICH. Just briefly, just briefly, there’s two points I want
to make briefly. First of all, thank you for holding this hearing. I
think it’s important at this time and place that we have the hear-
ing.

And the second thing that relates to Mr. Davis’ concerns, if, for
example, the industry is upset with this chairman and they would
go through the members of the Commission to try to get at the
chairman, the industry might be upset because they are concerned
of pressure on safety. This is just a hypothetical, so I think that
there might be a connection here is what I'm saying.

Chairman IssA. And, Mr. Kucinich, I completely agree with you
that if, in fact, the line of questioning goes toward, quite frankly,
the intent and the reason behind two Democratic and two Repub-
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lican appointees, somehow, making an objection that is not based
on the failure of, you know, the allegation of mismanagement or
particularly of outbursts and erratic behavior, youre absolutely
right. Those kinds of questions certainly fall within the question of
management at the Nuclear Regulatory Commission and would be
in order.

And, Mr. Davis, I apologize. If you want to take additional time
to restate your question.

Mr. KuciNicH. Mr. Chairman, I want to thank you for the man-
ner in which you have conducted this hearing, I appreciate it, and
I'm very grateful.

Chairman IssA. Thank you. Mr. Davis.

Mr. Davis. Thank you very much, Mr. Chairman and with all
due respect, and the comments of the ranking member, those of the
ranking member of the subcommittee.

Understanding in any way shape form or fashion and quite
frankly, we haven’t gotten to my question yet, his comment is sec-
ond; the mission of the regulatory agency is very important to me,
the mission, and the outcome of the decisions that are made.

No matter how much you may disagree or bicker, or have dif-
ficulty with management style and with personality differences, in
the end, the bottom line is do we make the best and most effective
decisions for the people of this country and all the environments
that are impacted and affected by those decisions?

And so, Mr. Chairman, my question is, do you feel that the inter-
action between yourself and other Commissioners have had any
negative impact relative to decisions that the Commission has
made?

Mr. Jaczro. Well, no, I don’t think it has. I think certainly I
want to work to improve the communication but, for example, since
this letter was worked on, the Commission has held nine meetings
where we’ve gotten together and been briefed on a variety of dif-
ferent issues.

We have held one of our significant hearings related to new reac-
tor licensing. We have held three of our formal voting-type sessions
where we formalized legal opinions of the Commission. And as I
said, yesterday we held a meeting on a very important safety issue
related to fire protection.

The Commission has also held at least two agenda sessions,
which I had held routinely every month, and that was, in par-
ticular, one of the suggestions and recommendations from that
1999 Inspector General report that the Commission have regular
sessions to talk about agenda, and that’s something that I have in-
stituted.

Mr. Davis. Well, your answer is no. Let me just, Mr. Chairman,
with your indulgence, could I ask if the other Commissioners would
just respond quickly to that?

Chairman IssA. I would ask unanimous consent for an additional
30 seconds for the gentleman, without objection.

Mr. APOSTOLAKIS. The decisions have not been affected by the
management issues that we have raised. I believe all the decisions
that have been made, having in mind the safety and the adequate
protection of the American public, and I am personally very of-
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fended by the suggestion that I am an instrument of the industry
in its efforts to overthrow the chairman.

Mr. OSTENDORFF. I agree with Mr. Apostolakis. I am also of-
fended by the implication of Mr. Kucinich’s statement. I assure this
committee

Mr. KuciNIcH. I want to respond.

Chairman ISSA. Please continue, sir.

Mr. OSTENDORFF. With respect to Mr. Davis’ statement, I could
not more wholeheartedly agree with your emphasis on nuclear safe-
ty.

I agree with my colleague, Commissioner Apostolakis, that we
have done our very best. We are making good decisions. That said,
we are still operating under a very difficult environment that does
not give me confidence that our staff feels free to bring us the best
information uninfluenced.

Mr. KUCINICH. A point of personal privilege.

Chairman IssA. The gentleman may continue. The gentleman is
trying to get answers from each of the Commissioners, and I would
like to have that in order first.

Mr. MAGwWOOD. I agree with my colleagues, I think that we've
been able to continue the people’s business very well under the cir-
cumstances. I think the senior staff has managed to keep the agen-
cy focused during whatever conflicts have been occurring. The staff
of the NRC has been focused on their mission of safety. I believe
that the agency is functioning at the bottom line protecting health
and safety as well as it ever has. That doesn’t mean it’s been easy.

Ms. SVINICKI. I agree with Commissioner Magwood’s response.

Mr. Davis. Thank you very much, Mr. Chairman, I appreciate
that.

Chairman IssA. Would you yield to the gentleman from Ohio for
a second.

Mr. DAvIS. Yes.

Mr. KuciNicH. Thank you, Mr. Chairman. Commissioner
Ostendorff, I didn’t call your name, I gave a hypothetical about the
potential influence of the industry on members of the Commission.
But since you objected to that, I find that very instructive. Thank
you, Mr. Chairman.

Chairman IssA. Thank you. The gentleman’s time has expired.

Mr. Davis. I yield back, Mr. Chairman.

Chairman IssA. I thank the gentleman. We now go to the gen-
tleman from Michigan—oh, I'm sorry, I now go to the gentleman
from Florida, Mr. Ross, the Republican on the Democratic side. Mr.
Ross.

Mr. Ross. Thank you Mr. Chairman, Commissioner Magwood, 1
am very impressed with your experience, not only in the nuclear
industry, but also as an administrator. And I read your testimony,
opening testimony, and you talk about some incidents involving
some abusive behavior with female employees that you had encoun-
tered and, in fact, I think you indicated that nevertheless I found
their misogynistic behavior entirely unacceptable and personally of-
fensive and you immediately let these supervisors go. That behav-
ior that those people that you let go, does that compare in any way
to the behavior expressed by Chairman Jaczko?
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Mr. MAGwoOD. It was similar in the fact that it was verbal
abuse. It was, it involved screaming and, you know, just a lot of
pointed language that the women involved found very, very emo-
tionally straining.

Mr. Ross. And when you let go in your previous situation, when
you let those supervisors go that were being the abusers, that
changed, didn’t it? It improved the situation?

Mr. MAGwoOD. Well, let me emphasize that it was within the
Federal government, so I didn’t have the ability to simply fire these
people. I would have liked to have fired them.

Mr. Ross. But you eliminated the distraction?

Mr. MAGWOOD. Absolutely. I immediately, the very day I found
out, they were removed from their supervisory responsibilities and
geographically relocated.

Mr. Ross. And do you believe that removing Chairman Jaczko
may be appropriate to protect any further abuse to the female
members of the NRC?

Mr. MAGWOOD. I suspected that a question like that might come
up. I have decided to simply present the facts as I understand them
and let others make that decision. It’s not within my power to ap-
point or remove a chairman, but I think that these are—this is in-
formation that people

Mr. Ross. But it rose to the level of abuse that you had seen in
the past?

Mr. MAGWOOD. It was very similar. The stories I heard were very
similar to what I heard in the past.

Mr. Ross. And removing that abuse corrected the problem?

Mr. MAGWOOD. Yes, it did.

Mr. Ross. Okay, and that has been your experience.

Ms. Svinicki, you talked about lack of confidence. Do you feel
there’s any way to repair the confidence in this chairman?

Ms. SviNICKI. If the conduct were to be completely changed, there
is always the potential to rehabilitate relationships.

Mr. Ross. Commissioner Ostendorff, how do you feel? Do you feel
that your lack of confidence at this point is reparable or do you feel
that it’s just lost?

Mr. OSTENDORFF. Sorry—I would have to agree with Commis-
sioner Svinicki that it’s been severely damaged, and once there’s an
erosion of trust, it’s extraordinarily difficult to regain that trust.
I'm not going to say it’s going to be impossible or would be impos-
sible, but it would be extraordinary difficult to regain.

Mr. Ross. Thank you. And, chairman, I can’t help but sit here
and think of the kids watching the movie “The Caine Mutiny” con-
tain with Humphrey Bogart and him being put on trial, and by his
crew members in a very serious situation. So, I mean, it begs the
question, Captain—I mean, Chairman Jaczko, how has the crew—
the voyage been so far?

We're at a point now where you have made an apology. And spe-
cifically what I am asking is what did you apologize for?

Mr. JAaczro. Well, as I've indicated in a letter to Mr. Daley, I
apologized for the distraction, and I look forward to discussions
with my colleagues about ways that we can further enhance and
improve our communication and trust.
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Mr. Ross. And one of those suggestions is that you have a third
party, I would assume a facilitator, to try to reopen lines of commu-
nications with your fellow Commissioners. My concern is, is that if
the issue becomes more of maintaining your position, as opposed to
restoring the integrity of the NRC, what is your course of action?
Are you considering a resignation?

Mr. JAaczko. I have no plans to resign.

Mr. Ross. Okay, even if it means more to focus on keeping your
job than to restoring the NRC?

Mr. Jaczko. I have no plans to resign because I continue to be-
lieve that under my leadership the agency has performed very well.
We have committed ourselves to safety, and I believe my record
shows that.

Mr. Ross. But it’s unprecedented where we are today when you
have the four Commissioners who have made these allegations.
And as a student of management myself, I can only suggest to you
that management by intimidation may have some short-term goals,
but some long-term effects, that are very adverse. Management by
motivation is probably the only way you are going to restore the
integrity of this organization.

So I implore you, I beg of you, if it is your position you seek to
keep, then it is the integrity of this organization that must be fore-
most, and it must be done so through not only a facilitator—if
that’s what you believe—but more importantly, through motivating
these people to be the best that they have been able to be, for what
is at stake here is not only the 4,000 employees, but the nuclear
safety of this entire country.

I yield back.

Chairman IssA. Will the gentleman yield?

Mr. Ross. I'll yield.

Chairman IssA. Thank you.

Mr. Chairman, wouldn’t you agree that what’s going on here
today and what’s been going on for months now clearly hurts your
ability to retain, recruit, retain many of those 4,000 people and to
motivate them to do their best job?

Mr. JAczko. Well, I have, I have not seen any drop-off in any of
those areas.

Chairman IssA. Okay. So none of this has any effect on 4,000
people.

Mr. JaczkO. As I've indicated, I think it’s unfortunate that we
have this distraction, but the men and women at the NRC are pro-
fessionals and they’ll will continue to do their jobs effectively.

Chairman IssA. Okay. We now go to the gentleman, Mr. Welch.

Mr. WELCH.

Mr. WELCH. Thank you, Mr. Chairman. Thank you for calling
this hearing, a couple of points. Number one, I regret, obviously,
that we’re here. This is not a personnel committee, and it is regret-
table that there is this conflict at the senior level of the Commis-
sioners.

Number two, I don’t think that Congress is the place to go to re-
solve this.

Number three, I assume that each one of the members of the
Commission is professional and makes decisions based on each of
your own independent best judgments. The obstacles and the chal-
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lenges that you face, professional and personal, notwithstanding,
and I think we all owe you that debt of gratitude.

The concerns I have are less about trying to resolve something
that I don’t believe is within the capacity of a congressional com-
mittee to resolve, it has to do with the safety and the focus on safe-
ty, and I say that as a representative from the State of Vermont
where we have had an ongoing, and somewhat contentious situa-
tion involving our local nuclear reactor.

When things like a cooling tower fall down and the reaction on
the part of the company that runs it is that it’s not really a big
deal, that doesn’t provide great assurance to the people of Vermont.
When there is discovered leaking underground, reactive material
and the response of the nuclear power company is that they don’t
have underground pipes, and it turns out, in fact, they do have un-
derground pipes, that posits significant concerns, a concern by
Vermonters.

There is litigation now, and we understand that this body voted
between the State of Vermont and Entergy about its future, and we
understand that the Commission voted by a 3—2 margin to come in
as a friend on the side of Entergy against this litigation.

Mr. WELCH. That causes us some concern. So safety is my con-
cern. And I know that safety is your concern, but I just have a few
questions that caused me some concern about how active and ag-
gressive the Commission is on coming to a conclusion about some
safety standards. The most recent NRC fire protection standards
were promulgated in 2004. Earlier standards that applied had not
been met for 25 years. And as I understand it currently, 47 nuclear
power plants are still not in compliance and they are requesting
yet another 12-year delay. And my understanding is the Commis-
sion is basically accommodating a 12-year delay on top of a 25-year
delay. Commissioner Apostolakis, can you address that.

Mr. APOSTOLAKIS. Yes. The reason why the new regulation was
promulgated in the 2000’s is that because of the large number of
exemptions of requests for exemptions that we received regarding
the area, we decided that stuff—we decided this was not working
very well. But I would like to point out when we say 47 plants or
units do not comply, they have been—they have implemented com-
pensatory measures. They don’t comply with some provisions of the
original rule, but they have done something else to meet the intent
of their rule. So it’s not that they are unsafe or anything, and this
new rule now

Mr. WELCH. Thank you, I only have a few minutes. I appreciate
your response. I guess what I will have it do because I can’t ask
a whole lot of questions is to express to each of you the concern
about what appears to be a very slow turnaround on the implemen-
tation of safety standards. And you know full well that if you're liv-
ing in shadow the of a nuclear plant, the closer you are, the more
anxious you are. But we have examples, and this is what’s so pro-
foundly important about the safety focus is that if something can
go wrong, even when we think it won’t, it probably at some point
will go wrong and that’s what we saw in Japan.

And if something goes wrong the consequences of an event are
so catastrophic, and I'm preaching to the choir here, I know. But
I'm doing it because this is the anxiety we live with in Vermont.
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And when we have a nuclear power plant that the cooling tower
collapses and we’re told not to worry about it, that’s hard to be
comfortable. And when there is leaking pipes and we are told there
are no pipes, and upon investigation there is. We really need to see
a sense of urgency. In some cases, some penalties associated with
wrong information being provided and failure to comply with safety
standards, because some of these things that happen in the begin-
ning that fortunately don’t cause harm give you some apprehension
thathan event will occur that does cause harm. So thank you very
much.

Chairman IssA. Thank you. We now go to the gentleman from
Michigan, Mr. Walberg, for 5 minutes.

Mr. WALBERG. Thank you, Mr. Chairman, and thank you to the
panel for being here. This is truly not a hearing that I ever ex-
pected to be a part of as a Member of Congress, and certainly not
with the Nuclear Regulatory Commission. But I think it’s a hearing
that apparently is very well positioned and important to have.
When I read through the letter that was sent to Chief of Staff
Daley, and I read bullet points in that letter, and I'd like any Com-
missioners that would be willing to comment. The question that I
will have from this, where it says that the chairman intimidated
and bullied senior career staff, that he interacted with us, his fel-
low Commissioners, with such intemperance and disrespect that
the Commission no longer functions as effectively as it should.

That’s strong language in a letter, an unprecedented letter that
has been sent to this administration. And I would—I would sur-
mise that if this administration, from this hearing, understands
the gravity of this situation and how that, with no pun, intended
this could blow up still further to a regulatory agency of an amaz-
ing importance to us. That strong language is telling. Can you, any
of the Commissioners, explain to me why this language was in-
cluded with specific illustrations? I don’t want to pick on a Univer-
sity of Michigan grad, but Commissioner Svincki, why was the lan-
guage included and what are the some of the key illustrations that
you'd give for its importance?

Ms. SvINICKI. I would state that I realize the significance of put-
ting my hand to that language. I did not do so lightly. I would
characterize that I did it very reluctantly, candid and candidly I
would state realizing that ultimately it could bring us the kind of
event that we’re holding this morning. And I regret that, but that
language at that time I supported that, I was comfortable in sup-
port of it, but realized the significance of my action.

Mr. WALBERG. Any significant illustrations of what you put in
that language, examples?

Ms. SviNICKI. I think a number of the events have already been
testified to this morning regarding interactions between the chair-
man and the professional staff of the agency. There also have been
very tense interactions in meetings between the chairman and
members, other members of the Commission. And again, I think
people can be passionate about issues without fundamentally the
kind of conduct that I've observed.

Mr. WALBERG. Any other Commissioners’ response to that?

Mr. OSTENDORFF. Yes, sir, I will comment specifically that senior
staff has complained to me personally about the chairman taking
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an approach that led them to believe that they were not in a free
environment to bring forth their best views with respect to how
SECY paper 11-0093 the near-term task force report from Japan
where there is a paper that was acknowledged to have been with-
drawn back in July. There’s also staff complained to me about how
the chairman’s office and chairman responded to their content of
the 21-day report with respect to short-term actions to be taken as
a result of Fukushima.

Mr. WALBERG. So this goes to safety?

Mr. OSTENDORFF. Those two reports dealt with how the Commis-
sion would take actions in response to the Fukushima event.

Mr. WALBERG. Any other Commissioner’s response to that? Mr.
Chairman, I want to yield to you some time, but I do have one final
question so would be glad to yield this if you will then allow me
to finish with one

Chairman Issa. I will be very brief. For each of the Commis-
sioners, do you believe that employees, professional staff of the
NRC have experienced intimidation, hostile or offensive conduct on
behalf of the—by the chairman, anything that would be considered
to be intimidating, hostile or offensive by the chairman, any profes-
sional staff experience that?

Ms. SVINICKI. Yes.

Mr. MAGWOOD. Yes.

Mr. OSTENDORFF. Yes.

Mr. APOSTOLAKIS. Yes.

Chairman IssA. Ladies and gentlemen, that’s the definition of
harassment. I hope that we can all agree that that’s why we put
it in the statute. I yield back.

Mr. WALBERG. Thank you, Mr. Chairman. Recently Dale Klein,
former commissioner and colleague suggested that the chairman
does not need to be removed from the panel, but could instead be
demoted by the President. A new chairman be chosen from among
the existing members. Would anyone on the panel like to comment
on this potential solution?

Chairman IssA. I don’t think you will get someone who wants to
say they want to be chairman here today. I ask unanimous consent
the gentleman have an additional 30 seconds.

Mr. WALBERG. I guess that’s my point, Mr. Chairman. I probably
didn’t expect someone to answer and say, yeah, I would like to be
the chairman. Or I will appoint that or I will suggest someone. But
I think this certainly indicates a very significant problem with this
Commission being able to function together for the best interest of
this country, the citizens it serves, the regulatory responsibility
they have. And that indeed, if this is the problem, to this extent
and the administration’s willing to let it go on, we in America have
concerns beyond simple management styles, but the function of this
regulatory agency and the responsibility to the American people.
Thank you, Mr. Chairman.

Mr. Jaczko. Mr. Chairman.

Chairman IssA. I thank the gentleman. If the gentleman would
like to respond.

Mr. JACzKO. Yeah, could I make a comment please? I appreciate
the opportunity. My colleague mentioned a meeting or a phone con-
versation I'd had on the development of the so-called 21-day paper.
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I believe the committee has an audio recording of that conversa-
tion. And I'm certainly comfortable with that audio being made
publicly available. I believe it characterizes my passion and dem-
onstrates my commitment to open discussions among members of
the staff, and my strong interest in them providing me with their
candid views. So that if nothing else, I can ensure that the Com-
mission is informed with the information it needs.

Chairman IssA. I thank the gentleman. Can I get a nodding of
heads by all the Commissioners that the release of audio that has
been recorded can be made available to the committee? Hearing no
objections, I assume they will be delivered to us. With that, we rec-
ognize the gentleman from Idaho, Mr. Labrador, for 5 minutes.

Mr. LABRADOR. Thank you, Mr. Chairman. I especially want to
welcome Commissioner Magwood who worked diligently at the
Idaho National Laboratory. And I believe Commissioner Svinicki
worked for one of our senators, so thank you for being here.

This has been truly one of the most frustrating hearings I've ever
participated in, because I've never seen such self deluded behavior
by any individual in probably my entire life. The lack of awareness
of what’s happening here in the Commission is truly astounding to
me. To watch an individual sit here and say that the only thing
he is responsible for, and he’s sorry about is that the distraction
that has been caused by your behavior. It is truly just embar-
rassing just to watch you this entire time that I've been here.

So let’s really just get down to what’s happening here. You be-
lieve, and you did not answer this question when my good col-
league over here asked you the question. But you believe that you
are more passionate than the other four individuals sitting here
about nuclear safety; is that not true?

Mr. Jaczko. Well, I

Mr. LABRADOR. Just answer the question yes or no, you can say
yes, you can say no. Are you more passionate, are you less pas-
sionate or are you equally passionate? It’s a simple question.

Mr. JACZKO. My voting record, I think, shows that I have taken
positions on safety:

Mr. LABRADOR. So are you more passionate, is that what you be-
lieve?

Mr. JAczko. I would say my position——

Mr. LABRADOR. And you also believe you have better judgment
than these four individuals, is that not true?

Mr. JAczko. I believe that [——

Mr. LABRADOR. Yes or no, simple question.

Mr. JAczKo. I believe I have very good judgment as a safety——

Mr. LABRADOR. And your judgment is better than the four indi-
viduals here combined, isn’t that true, according to your own opin-
ion?

Mr. JACZKO. It’s up to others to determine

Mr. LABRADOR. No, it’s up to you because you’re the one who’s
making decisions that is making their life a living hell. So you tell
me do you have more passion, do you have better judgment, yes or
no?

Mr. Jaczko. I feel very strongly that I have an appropriate judg-
ment——
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Mr. LABRADOR. You have better judgment than the other four in-
dividuals sitting here correct according to you?

Mr. JAczko. Congressman, as I said many times, ’'m——

Mr. LABRADOR. Okay, you're not going to answer the question
when it is clearly from your statement, from your actions that you
believe that your judgment and your passion surpasses the four of
them combined.

So your distraction that’s being caused—it is interesting to me,
I have managed an organization, I had a law firm for a while. Now
I have to manage my congressional office. Your management style
is bringing some problems that are being brought here to the fore,
and you’re saying that you're willing to work with them, but you're
not willing to admit that you have done anything wrong, that’s
what I cannot understand. The only way you're going to be able to
work with these individuals and actually change your management
style is by admitting that you actually screwed up, that you actu-
ally did something wrong.

Are you not willing to admit that there is something in your
management style that has brought us to a congressional hearing
that is unprecedented in American history?

Mr. Jaczko. Well, Congressman, I take responsibility——

Mr. LABRADOR. Yes or no.

Mr. JAczro. —for this agency. And as I've indicated, I'm willing
to discuss these issues with my colleagues and figure out how we
can better communicate.

Mr. LABRADOR. But you haven’t done anything wrong. What are
you going to discuss that they are wrong and you’re right, correct?

Mr. Jaczko. I would like to discuss these communication issues
and some of the misunderstanding.

Mr. LABRADOR. Have you done anything wrong in your manage-
ment of this agency?

Mr. Jaczro. Congressman, as I said, I take full responsibility.

Mr. LABRADOR. For what?

Mr. JACZKO. For this organization.

Mr. LABRADOR. No. For what in your behavior are you taking re-
sponsibility for? Just name one thing, just one thing that you admit
that you have done wrong because I don’t believe these four indi-
viduals would come here if you haven’t done a single thing wrong.
Just name one thing that you’ve done wrong.

Mr. Jaczro. Well, Congressman as I said, I'm very passionate
about safety and

Mr. LABRADOR. So it is wrong for you to be passionate about safe-
ty is that what you'’re telling the American people right now?

Mr. JAczKO. Congressman

Mr. LABRADOR. Is that wrong to be passionate about safety and
they are not passionate about safety, right?

Mr. Jaczko. Congressman, as I said, 'm very passionate about
safety, if that’s ever been misconstrued by my colleagues, that’s
something I would like to discuss.

Mr. LABRADOR. But what is in your passion, in your passionate
statements, what’s wrong would bring us to a moment that we
have to have these four individuals, these four Commissioners who
have dedicated their entire life to the public safety of our Nation,
what in your behavior is wrong? Just name one thing, that’s all I'm
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asking. I can name 20 things that I have done wrong in my life
if somebody asked me the question. You can’t name one thing.

Mr. Jaczko. Well, Congressman, as indicated, it’s a conversation
I thi(ilk I would like to have with my colleagues to better under-
stand——

Mr. LABRADOR. This is ridiculous. Your answers today have been
totally ridiculous. Because there’s no way that these individuals
who have the same passion, the same commitment to the safety of
the United States would be sitting here complaining about you,
complaining about the staff unless you had done something wrong.
And it’s absolutely ridiculous for us to think that under any cir-
cumstance, you're going to change your behavior because you're not
even willing to admit that you did one thing wrong. That’s just in-
credulous to anybody who is watching this meeting.

Mr. Chairman, I’ve run out of time.

Chairman IssA. I thank the gentleman. We now go to the gen-
tleman from New Hampshire, Mr. Guinta, for 5 minutes.

Mr. GUINTA. Thank you very much, Mr. Chairman. I just have
a couple of quick questions. For anyone on the panel other than the
chairman, can anybody talk to me about the first IG report and
what conclusions it made relative to this issue?

Ms. SvVINICKI. I—sir, I will attempt just broadly. The NRC in-
spector general has testified, I believe, before the House Energy
and Commerce Committee earlier this year on the content and con-
clusions of his report. That report focused—it covered a number of
issues, but it spent much of its content on the decisionmaking
around the Yucca Mountain related activities at NRC. There were
some other more broad findings about the relationship on the Com-
mission and I would like to reacquaint myself with those findings
rather than testify then generally.

Mr. GUINTA. Okay. To the chairman, I see a letter hear dated
December 12th from the President’s Chief of Staff, and it’s issued
to Chairman Issa. And in it, it says, the fourth paragraph down,
“He has indicated his intention to reach out to his fellow Commis-
sion colleagues for that purpose,” he’s—referring to you. On the
back of the letter he talks about the development of any rec-
ommendations to improve the circumstance. So it sounds like what
he’s saying here is that the President’s not going to take action,
that he’d prefer these issues be resolved by you and the Commis-
sion. Is that your understanding of——

Mr. Jaczro. Well, I don’t want to speak for—certainly for the ad-
ministration, but as I read the letter what I saw was that the Chief
of Staff would be looking at the situation and would be looking to
inspector general’s report to get some guidance on ways to improve
the organization.

Mr. GUINTA. Would you agree with the assessment in this letter
that the disagreements amongst the Commission are over policy
matters?

Mr. JACzZKO. I certainly think we have policy disagreements, but
I think there are also, I believe, organizational miscommunications
and misunderstandings about roles and responsibilities.

Mr. GUINTA. To me, it appears that the IG’s report has really not
improved things. As a matter of fact, from what I read and heard,
you can make an argument of things further deteriorating. So I ap-
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preciate your interest in wanting to work with your colleagues, but
it seems like that point has come and gone. And as stated by other
members of this committee, I think there is growing frustration
that we'’re at this level of inquiry.

So I would prefer that this be handled in one of two ways, but
have you yourself, you say you take full responsibility for actions
of the committee. Would you consider stepping down as chairman.

Mr. JACzKO. I have no intention to resign.

Mr. GUINTA. I would yield back the remainder of my time.

Chairman IssA. The gentleman yields. Thank you. I think it is
clear, the chairman is making no apologies for misconduct, only for
the lack of harmonious life among the five of you. I asked the
chairman who his Board of Directors is. I asked him about collabo-
rative and normally consensus-type activity. For each of the Com-
missioners, when the chairman was not the chairman, do any of
you believe that he would have accepted one of you treating him
the way he is now treating you?

Ms. SVINICKI. Sir

Chairman IssA. No?

Ms. SvINICKI. I believe I'm the only member of the Commission
who served with Chairman Jaczko when he was then a Commis-
sioner, we were both Commissioners when I began my service on
the Commission. And I would characterize that I actually, when I
was new to the Commission, found very helpful that he tutored me
in many of the ways of insisting upon the role of individual Com-
missioners that they have an important contribution to make. I
considered that I learned many of those points from him.

Chairman IssA. So when he was a Commissioner, life was col-
laborative, he got it, he was a former staffer to House and Senate
people, he kind of got the idea that you all had to work together
and reach, at least the 3-2 vote, and hopefully 4-1 or a 5-0 when-
ever possible. So this is a very capable Commissioner, just not a
good chairman in your opinion, a terrible chairman in your opinion.

Ms. SvINICKI. I would characterize that during that period it
really was limited to policy differences at times and not the dif-
ferences we see now.

Chairman IssA. I ask unanimous consent for just 30 more sec-
onds for a single question because one half of this has been asked
repeatedly. For each of the Commissioners, now I'm not looking at
you as Republicans or Democrats, Democratic members, because as
far as I can tell, none of you are partisans in your background, cer-
tainly career Navy officers and so on. So you've been accused sort
of, of being lapdogs for industry, not caring enough about safety.
There has been some insinuation that that could be the case.
Would each of you just briefly tell me about your view, your pas-
sion about safety and how that brings you to each of your votes
when you are given an opportunity, please?

Ms. SviNICKI. My sole motivation in serving on the NRC is to
work on issues of advanced nuclear safety and security for the
country. I have many family members in Wisconsin and Michigan
that live near nuclear power plants, and so I'm concerned for all
Americans and think and am motivated even my own family in
their protection and safety.

Chairman IssA. Commissioner Magwood.
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Mr. MAGWOOD. Mr. Chairman, as someone who’s spent really my
entire professional career working in the nuclear field, I have a
very deep appreciation for the hazards presented by handling of
nuclear materials, I've overseen it for many years at DOE. As a re-
sult, I view any nuclear activity as a matter of great responsibility.
I think that anyone who is involved in that activity should be held
to a very, very, very high standard, and I expect the best of every-
one involved. Thank you.

Mr. OSTENDORFF. Mr. Chairman, I have a record going back to
1976 for being involved in nuclear power issues, nuclear weapons
issues. I assure you that having operated and trained others to op-
erate, supervise and maintain nuclear power plants and sub-
marines that I have a very rigid sense of safety and am very con-
cerned on safety issues. And I welcome anybody to examine and
discuss my voting record with me on safety issues at NRC.

Chairman IssA. Commissioner?

Mr. APOSTOLAKIS. Mr. Chairman, I have spent my entire profes-
sional career working on nuclear safety issues and I was elected to
the National Academy of Engineering on the basis of my contribu-
tions.

Chairman IssA. I will yield the same amount of time to the rank-
ing member as I'm going over so I will be very brief. Commissioner
Ostendorff, as a former Navy officer, from your experience, not just
within your commands, but within your military service, which is
much longer than mine, don’t you have countless examples you've
seen of fine officers who were competent, technically capable who
were relieved because, in fact, they exhibited behavior that lost the
confidence of the men and women that worked for them?

Mr. OSTENDORFF. Yes.

Chairman IssSA. Thank you. I yield to the ranking member.

Mr. CUMMINGS. I'm sitting here and I'm listening to all of this
and I swear to God, this is incredible to me. We are better than
this, and, you know, I feel like I'm sitting here trying to referee a
fight. And I said from the beginning, 'm not a referee, I haven’t
done that since my kids were tiny and now they are adults.

Chairman Jaczko, let me tell you. I do appreciate the fact that
you're willing to sit down with your colleagues. I don’t want you
to quit. I do not want to you quit. I want you to continue to fight
for the American people and do what’s right for them. And I don’t
think your passion and your commitment and your expertise is any
greater than the other Commissioners. I think all of you are very
wonderful, strong Americans, very committed to our safety. And I
believe you’ve given everything, you’ve giving everything you’ve got
to make things work. But we’ve got to do better than this.

There is no reason, I think, why this should have risen to this
level. And Commissioner, I know people have been trying to get
you to admit you that you've done things wrong. I would imagine
that people up here would have a difficulty admitting that they
were wrong when they’ve got opinions saying they operated within
the law and what have you. I don’t know what they would say to
be frank with you. But I do know one thing, that—and I—after 61
years on this earth I have come to realize something that’s very
significant, one of the best ways not to achieve a goal is to be dis-
tracted. I mean, if you look at people who have not achieved the
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things that they tried to achieve in life, a lot of times, it is because
they got distracted.

I have not come to ask you—all five of you, I've come to beg you
to work this thing out. I mean, to sit down like reasonable people
and work it out. The American people are tired of dysfunction.
They are really tired of us. And we—what you all are doing is so
very, very important. I listen to everybody and Commissioner
Apostolakis, I'm getting there.

Chairman IssA. When you get to know him better, his name is
George.

Mr. CuMMINGS. You know, I heard what you said. I think you
summarized it better than anybody else. When asked whether you
lost confidence, did this Commissioner, Mr. Jaczko, could do the
job, you said, you know, I think he can do it, but he’s got to change
his attitude a little bit. Is that pretty much—I don’t want to take
words out of your mouth. That’s pretty much what you said, is that
right? Come on, talk to me.

Mr. APOSTOLAKIS. That’s a summary of what I said.

Mr. CUMMINGS. Say it, tell me. I don’t want to misstate you.

Mr. APOSTOLAKIS. He should control his temper and let the staff
send us their frank views.

Mr. CUMMINGS. Stop doing what?

Mr. APOSTOLAKIS. Frank views, opinions, the staff. The staff
should communicate to the Commissioners their candid opinions.

Mr. CuMMINGS. Can you live with that, Mr. Chairman?

Mr. JACZKO. Absolutely.

Mr. CuMMINGS. Yeah. I mean I keep thinking, you know, you
guys have to go back. You know, all the press, you see all them
press people? They are loaded up over there, they are typing away,
look at them. You know why, because they like controversy. They
want to make—they are Tweeting and twitting and doing all kinds
of things right now so that—and you all have been elevated, all of
you, now everybody knows your names. But I'm telling you, when
all of this is over, you've got to go back. The President is not going
to get rid of you. You're doing a great job. It may not be attitude—
I think you need to change some of these attitudinal things that
you're dealing with, but you have to do that.

So I beg you for the sake of the American people to please sit
down, work this thing out. I mean, sharing information with your
fellow Commissioners, do what you’ve got to do, but make it work.
That’s all I have to say.

Chairman IssA. I thank the ranking member. As I close the first
panel, I would like to make it very clear that if this does not get
resolved, this is not the last time this committee will come to a full
committee hearing to review the status of management at the
NRC. Additionally, we are the personnel committee of the Congress
to a great extent. We do look at the management structure. We do
so like a Board of Directors, it is not ours to tell you what to do.
It is ours to find out whether it is being done as is prescribed by
law and as the executive branches said they want to do.

We will retain continuing jurisdiction, we will expect all of the
promises made here today of material to be added to our discovery.
We will, in fact, also remind everyone, we’re the whistleblower
committee, people come to us on our lines, on the Internet by the
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hundreds per week. Those people expect that if they give us infor-
mation, there will be no retaliation within any agency of govern-
ment. We will strictly enforce and protect anyone who comes before
this committee at any time, and I know in the opening statement
that was mentioned. People who come before us come protected
from the moment they come to tell us something. The only time
they are not protected is if they are not telling the truth, to use
a double negative.

We will continue to look. We will not tolerate harassment, we
will not tolerate retribution. Now the ranking member said it more
eloquently than I could, we want you to resolve this. It is not the
kind of thing that comes before Congress, and it is not particularly
good other than fodder for the press. So as we continue to retain
jurisdiction and oversight, bear in mind we will be looking at every
action of all of you. We want you to do everything you can to live
up to your oaths.

And Chairman, I would hope that as you work with Chief of Staff
Daley, that you recognize that this is an extraordinary opportunity
if the President retains confidence in you to change dramatically
how these four men and women believe you are working. And I
think certainly at least one Commissioner has said very well that
he believes that change can happen, and the others, to a certain
extent, did too.

We're not your CEO. We are ultimately America, the American
stockholders, Board of Directors and we will assert our rights and
obligations if we do not see this resolved, and that’s something that
I'm positive will come from both sides of the aisle. So I thank you,
we are going to break briefly for a second panel. We thank you for
your testimony and we stand in recess.

[Recess.]

Chairman IssA. The committee will come to order. I'd now like
to recognize our second panel of witnesses. Mr. William Borchardt,
Executive Director of operations at the Nuclear Regulatory Com-
mission, and Mr. Steven Burns is general counsel for the NRC.

Chairman IssA. Gentlemen, I know you have been sitting
through the first panel so pursuant to our rules, would you please
rise to take the oath?

Do you solemnly swear or affirm that the testimony you will give
will be the truth, the whole truth, and nothing but the truth?

Let the record indicate both answered in the affirmative, and Mr.
Borchardt, is that correct pronunciation?

Mr. BORCHARDT. Yes, sir.

Chairman IssA. One of my best friends is Bob Borchardt formerly
of New York of Recoton company, so it is the only reason I didn’t
mess your name up. You're recognized to give your opening state-
ment.

STATEMENT OF WILLIAM BORCHARDT

Mr. BORCHARDT. Thank you very much, Chairman Issa, good
afternoon. As you mentioned, my name is Bill Borchardt, I have
served as the executive director for operations at the NRC since
May of 2008. T began my NRC career in 1983 after serving 5 years
in the U.S. submarine force. As the executive director for oper-
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ations, I am the senior staff member responsible for the operational
and administrative functions necessary for the day-to-day oper-
ations of the agency. This includes supervising and coordinating
agency operational activities, policy proposal development, and im-
plementation of Commission policy directives. Approximately 3,500
of the 4,000 staff members of the NRC report through the EDO.

The staff of the NRC is fully committed to the agency’s mission
to protect public health and safety as well as protection of the envi-
ronment. This is a 247 responsibility. Accomplishment of this mis-
sion requires the dedicated and interdependent efforts of every em-
ployee. For more than 35 years, NRC experts have had a singular
focus on our safety and security mission. We strive to be tough, but
fair and reliable regulators, and to be an organization that con-
tinues to learn from experience.

Learning from operating experience is frequently resulted in the
imposition of new regulatory requirements and corresponding safe-
ty improvements at the facilities we regulate, as well as improve-
ments to our own operations. The events at Fukushima are pro-
viding to us today a new opportunity to learn from operating expe-
rience and to improve our regulatory structure. Our safety and se-
curity mission has been and will always remain our top priorities.

In addition to a clear mission, I believe any organization involved
in nuclear safety, especially the safety regulator must have a ro-
bust safety culture, the NRC staff safety culture embodies the prin-
ciples of an open and collaborative work environment, the agency’s
principles of good regulation which are independence, openness,
sufficiency, clarity, and reliability, and a commitment to live by a
set of organizational values, and at the NRC, they integrity, serv-
ice, openness, commitment, cooperation, excellence and respect.

These principles are critically important to the success of our
safety mission. They continue to guide our interactions within the
staff, and with our regulated community, and with all other stake-
holders. They are part of the staff’s daily life at the NRC and pro-
mote mutual support, open communications, and a fully-engaged
staff. I believe an open and collaborative work environment encour-
ages interdependence among the staff and promotes open discus-
sion to help us make good decisions and provide the Commission
with our best recommendations, and to best serve the American
public.

The NRC has a long tradition of valuing diversity of ideas, dif-
ferent opinions and questioning the status quo. In fact, we have a
number of formal and informal programs that encourage the staff
to raise differing views so that those views can be addressed in an
open and transparent manner. We have demonstrated the dif-
ferences of opinion within the staff can be addressed in a respectful
and constructive manner. These differing views are frequently pro-
vided to the Commission for their consideration. It is through this
open discussion that we most effectively execute our nuclear safety
responsibilities.

The staff is responsible for keeping the Commission completely
and currently informed on all relevant matters. We accomplish this
through a series of formal and informal mechanisms, including
memoranda to the Commission, Commission papers, status reports
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and oral briefings. The Commission provides direction to the staff
through budget decisions and staff memoranda.

You have already been made aware of the results of the 2011 Of-
fice of Personnel Management Federal employees viewpoint survey.
This survey measured employees’ perceptions of whether and to
what extent their organizations have the type of characteristics
typically associated with high-performing successful organizations.
The fact that the NRC ranked first in all four categories examined
by the survey is a result of the collective efforts of the entire staff
to adhere to the principles that I just mentioned.

I am extremely proud of the skilled and contentious staff with
whom I work at the NRC. They have maintained their focus on our
mission, and the fundamentals essential to doing an excellent job.
It is because of our dedicated technical and administrative staff
that we are the preeminent nuclear regulator in the world. And
through our combined efforts, we strive to serve the American pub-
lic in the best way we can. This concludes my testimony, thank
you.

Chairman IssA. Thank you.

Chairman IssA. Mr. Burns.

STATEMENT OF STEPHEN BURNS

Mr. BurNns. Thank you, Chairman Issa, Ranking Member
Cummings. I'm pleased to be here before you today as the com-
mittee examines the management structure of the Nuclear Regu-
latory Commission. As general counsel, I supervise the staff of ap-
proximately 110 people. My office reports to the full Commission
and provides a full range of legal services, including counsel and
representation to both the Commission and to the offices that re-
port to the Commission or NRC chairman, and to the offices that
report to Mr. Borchardt the executive director for operations, often
referred to as the NRC staff.

As general counsel, I'm responsible for providing legal counsel to
the chairman and the other Commissioners as well as the senior
agency staff. I often interact with the chairman and with the other
Commissioners, and I strive to be fully responsive to the needs of
all Commissioners in carrying out these responsibilities.

I've been a career employee with the NRC since 1978. I began
my legal career as an attorney in what was then called the Office
of Executive Legal Director where my initial duties primarily in-
volved enforcement and oversight.

I then served as a legal assistant and then executive assistant
to vice admiral retired Kenneth M. Carr, who is a Commissioner
and then later chairman of the agency from 1989 to 1991. Upon
conclusion of Chairman Carr’s term, I became the director of the
Commission’s Office of Appellate Adjudication, the office that drafts
the Commission’s adjudicatory orders. Subsequently, I served for
more than a decade as the agency’s deputy general counsel where
my responsibilities included overseeing legal representation of the
staff and NRC administrative proceedings.

In April 2009, former Chairman Klein initiated my appointment
to serve as general counsel, which was subsequently approved by
the Commission. These diverse positions have given me substantial
understanding of the legal framework governing Commission oper-
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ations, particularly the Atomic Energy Act, the Energy Reorganiza-
tion Act of 1974, and the Reorganization Plan Number 1 of 1980.

The Energy Reorganization Act, of course, establishes the Com-
mission and with respect to its members, provides that each shall
have equal responsibility and authority in all decisions and actions
of the Commission, shall have full access to information relating to
the performance of the duties or responsibilities, and shall have
one vote.

The chairman is granted particular duties as the official spokes-
person of the agency, and as the principal executive officer with re-
spect to the agency’s executive and administrative functions and as
reflected in the reorganization plan.

In carrying out these duties, the Energy Reorganization Act in-
structs the chairman to see that the faithful execution of the poli-
cies and decisions of the Commission and that he shall be governed
by the general policies of the Commission and by such regulatory
decisions, findings and determinations as the Commission may be,
by law, be authorized to make.

As I have advised the Commission, the NRC’s enabling legisla-
tion reflects that the structure of the agency is framed around two
core principles, the rule of the majority, and the delegation of exec-
utive leadership to the chairman, which includes carrying out the
Commission’s policies. In providing legal advice and counsel to the
Commission, I'm ever mindful of these principles and believe they
were intended to work in harmony to ensure the effective operation
of the NRC. I'd be pleased to answer any questions that the com-
mittee may have.

Chairman IssA. Thank you, and I will recognize myself for the
first round for 5 minutes. Mr. Borchardt, the—earlier testimony,
I'm going to follow up on that quickly, have you ever been asked
to withhold, limit, edit any information given to the other four
Commissioners that the chairman has?

Mr. BORCHARDT. There have been Commission papers and some
budget proposal documents that have been altered under the chair-
man’s direction, yes, sir.

Chairman IssA. Were those alterations in detail, made available
so that the Commissioners could understand that or were they
withheld?

Mr. BORCHARDT. The original staff proposal you're asking about?

Chairman ISsA. Yes, sir.

Mr. BORCHARDT. Eventually I believe it was made available to
the Commission.

Chairman IssA. Eventually doesn’t quite get it. Were they ini-
tially denied?

Mr. BORCHARDT. Some of these documents were draft documents
that the chairman’s office had seen and provided direction on how
the final document should be prepared.

Chairman ISSA. So the chairman spoon feeds the Commissioners
what he wants them to see, is that maybe a little excess, but basi-
cally a direction?

Mr. BORCHARDT. I would describe it as the chairman influences
the information and the timing of the information that is provided
to the Commission on occasion.
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Chairman IsSA. So he lied to us, he told us that he never did
that, he told us he didn’t withhold information and he said they
had full and complete, although he used some interesting words a
couple of times, but I held him back and you were both here, to
make sure that he said that. But you’re telling me here today is
that the Commissioners, the four Commissioners do not have equal
and unfettered access to the same information, even though they
are asked to make decisions based on the information they receive;
is that correct?

Mr. BORCHARDT. I would say the chairman influences the timing
of the information that’s provided.

Chairman ISSA. Oh, so he knows about it sooner and they know
about it when he’s ready for them to know about it.

Mr. BORCHARDT. On occasion, yes.

Chairman IssA. Okay. Is that open and collaborative? Is that
consistent with the 3,500 people that you fall under you and the
way things work?

Mr. BORCHARDT. It is not a practice we use within the staff, no,
sir.

Chairman IssA. And there’s been allegations of what under the
definition that the Federal Government uses of intimidation, har-
assment—intimidation and a hostile environment existed at the
NRC. In one or more cases, has that been exhibited by the chair-
man?

Mr. BORCHARDT. Yes, sir.

Chairman IssA. But he doesn’t have—never mind, I won’t go into
it, he doesn’t have anything to apologize. Mr. Burns, you did a very
good job in your opening statement of explaining that for whatever
reason, Congress gave incredible authority to ignore the other four
Commissioners to the chairman, right?

Mr. BUrNS. I am sorry, Mr. Chairman. What?

Chairman IssA. That the powers, the executive powers are vir-
tually everything for the chairman. You know, that is basically
what you said in your opening statement.

Mr. BUrNS. I don’t think that is what I said. I said that there
are two principles at play. The one principle, majority rules; and
the other one, that executive leadership has been focused through
the reorganization plan in the chairman. Now, in doing that

Chairman IssA. But executive leadership in a normal company is
anything that the majority of the board thinks is wrong by the ex-
ecutive is, in fact, second-guessable by the board. In this case, you
are saying that is not the case.

Mr. BURNS. I don’t believe I said that at all. And if ——

Chairman Issa. Well, but you are the legal definer. If three of
the Commissioners think the chairman is dead-wrong in adminis-
tration, executive, or other activities—in this case, four of them
think he is wrong on many occasions—shouldn’t that, in fact, be de-
terminative of his behavior? Or are you saying that he has the au-
thority to ignore them in his dealing with ordering staff, you know,
some 4,000 staff around?

Mr. BURNS. I am not going to comment on the chairman’s behav-
ior——

Chairman ISsA. No, no, I am not asking for the behavior. I am
asking about authority.
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Mr. BUrNs. With respect to his authority, a majority of the Com-
mission, particularly in policy matters, adjudications, and rule-
making, set the policy of the agency, and the chairman is honor-
bound to carry that out.

With respect to administrative matters, for the most part admin-
istrative matters are delegated to the chairman. There are some
specific examples or exceptions within the reorg plan. Appoint-
ments, for example Mr. Borchardt’s appointment and my appoint-
ment, he initiates but the full Commission approves

Chairman IssA. Okay. So there are a few times in which he has
to go to his board. The rest of the time, he runs the show.

Mr. BURNS. And that is the contemplation under the reorganiza-
tion plan.

Chairman IssA. Okay.

Clearly, today, we were mostly talking about his management
failures, at least relative to the 4,000 staff members and the four
commissioners. But one very quick question.

I heard Mr. Tierney read verbatim the law that allowed this
emergency powers. Was Japan under the regulation of this Com-
mission?

Mr. BUrNS. No. And I don’t think

Chairman ISSA. So you issued an opinion that everything he did
was legal and within his jurisdiction. And I heard the verbatim—
now, I am a layperson, so I want to be told why I didn’t under-
stand. But I heard, I think, the complete phrase of authority. And
we are talking about halfway around the world a nuclear power
plant and, actually, several reactors were in distress, and he as-
serted unilateral rights to completely dismiss any participation by
his Commission.

That power, under what was read to us today—and I am not an
expert on it; you are—that power was limited to the 102 sites in
the U.S. Nowhere did it appear—and I guess some other sites—but
nowhere did it appear to have anything to do with a foreign, sov-
ereign nation and their reactors, did it? The intent of that statute,
that right.

Mr. BURNS. Mr. Chairman, the interpretation I gave to that stat-
ute and to those provisions in the reorg plan were not that the
chairman was suddenly the nuclear regulator of the country of
Japan. What it had to do with is that the question I was asked dur-
ing the course of the accident was, when the emergency center was
stood up and the chairman was in the ops center and the United
States Nuclear Regulatory Commission was asked for information
regarding recommendations to protect U.S. citizens in Japan and
U.S. servicemen through the Ambassador and through the adminis-
tration, he asked me—what the question was, was it within his
purview to communicate that information? I gave him the opinion
that, yes, it was. This was not an usurpation of all the powers

Chairman IssA. Okay. And my time has long expired. I wanted
to just make clear that you gave him an opinion, so it is not him
asserting some unilateral—but you are telling him that that
phrase, that part of the law, gave him the authority to lock out his
four Commissioners?

That wasn’t the main reason—today we were talking about man-
agement. So it is important for me to understand that, because
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that action, which was not the focus of this hearing, if there is a
mistake, it is yours, not his.

Mr. BURNS. Yes. And there was no mistake on my part.

Chairman IssA. Well, I think there was a big damn mistake, but
that is

Mr. BUrNS. Well, I am sorry, Mr. Chairman, there was not.

Chairman IssA. But that is a judgment call, not a legal call.
And

Mr. BURNS. That is right. That is a legal judgment call. In my
legal judgment, given the intention of the President of the United
States in 1980 in issuing the plan and providing for the concentra-
tion under emergency circumstances of power into the chairman,
that the chairman acted reasonably.

I have had no Commissioner tell me that my view is wrong. I fol-
lowed the opinion of my predecessor advising Chairman Meserve
after 9/11, when there was not a particular threat to a U.S. power
plant or facility.

Chairman IssA. Thank you.

The ranking member is recognized.

Mr. CUMMINGS. Thank you very much. May I have 8 minutes,
Mr. Chairman? Thank you very much.

Following the Fukushima disaster, the NRC took a number of ac-
tions related to the emergency, including ensuring that two U.S.
west coast nuclear plants would remain safe from possible tsunami
effects and standing up an emergency operations center at the
NRC to monitor events as they unfolded in Japan. The operations
center remained in monitoring mode to assist Japan and the mul-
titude of U.S. citizens in that country and to deal with the ongoing
emergency at the Fukushima plant.

Mr. Burns, as the NRC general counsel, you wrote a memo on
March 17, 2011, and your memo concludes that the chairman had
the legal authority under his emergency powers to issue the press
release that provided the 50-mile protective guidance for United
States residents and other interests in Japan.

In that memo, you said this, and I quote: “The chairman’s actions
fit within his authorities under Section 3 of the reorganization
plan, under which all authorities vested in the Commission per-
taining to an emergency are transferred to the chairman.”

Mr. Burns, is that correct?

Mr. BURNS. That is correct. That is in my memorandum.

Mr. CUMMINGS. And can you tell us simply how the chairman’s
actions were proper under current law?

Mr. BURNS. Yes. And, Ranking Member Cummings, the other
things I would emphasize, it was not only, I think, a reasonable
representation of the emergency powers, but as the official spokes-
person of the agency, he had information that was developed by the
staff and communicated that. So even if you disagree with respect
to emergency powers, I think as a spokesman he could do that.

The point I made—and I actually think you read the quote from
President Carter during the testimony of the Commissioners—is
that the purpose of the plan in Section 3 was to focus the emer-
gency response responsibility into a single person, the chairman.
That was a finding coming out of the Three Mile Island accident.
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And that is—and looking at that and, again, looking at the memo
of my predecessor to Chairman Meserve, I felt, though it was a
novel question, which I acknowledge in the memo, I thought that
was a reasonable judgment.

Mr. CUMMINGS. And you were using your legal judgment, your
legal expertise; is that correct?

Mr. BURNS. Yes, I was, sir.

Mr. CUMMINGS. Some have alleged that the chairman should not
have used his emergency authorities to respond to the Fukushima
crisis because the incident did not—and I think this is what Chair-
man Issa was going to—did not involve a U.S. nuclear facility or
materials licensed or regulated by the Commission.

But in your memo you obviously disagree. You said that you do
not view the language of the reorganization act of 1980 as—and I
quote, I am quoting you—“limiting the scope of the chairman’s
emergency response authority only to incidents involving particular
NRC-licensed facilities,” end of quote. Is that right?

Mr. BURNS. That is correct.

Mr. CUMMINGS. And in your memo you pointed to an opinion by
the former NRC general counsel following the attacks on 9/11. Here
is what you said, and I quote: “I know that former General Counsel
Cyr gave a similar opinion in the context of an agency response to
the 9/11/2001 terrorist attacks in determining that the absence of
an actual event or damage to a nuclear facility or materials did not
limit the chairman’s authority to exercise his emergency powers.”

Mr. Burns, can you explain what that 2001 opinion said and why
it is useful for understanding how the chairman exercised his au-
thorities during the Fukushima crisis?

Mr. BURNS. Certainly.

Briefly stated, after the 9/11 attacks, the NRC again stood up its
emergency center I think primarily in a monitoring mode or an en-
hanced monitoring mode. There was, again, no specific threat to a
particular U.S. facility. It kept in that operation for a few months.

And the chairman, Meserve at the time, I think some of his Com-
missioners wondered, well, how long is this going to go on? And I
think he asked the general counsel, General Counsel Cyr, to give
an opinion. And her opinion—again, she said, we understand
what—you know, in terms of the text in the reorg plans. But, she
said, looking at it again at President Carter’s transmittal state-
ment and looking at the general purpose is to focus the emergency
response responsibility into a single official, that that was a reason-
able action on her part to do—I mean, it was a reasonable action
on the part of Chairman Meserve in the 9/11 context to do. And
I adapted that.

And, again, you know, I concede, it was a novel question.

Mr. CuUMMINGS. Now, Mr. Burns, it has been alleged that the
chairman, in violation of his statutory responsibilities, does not
keep the Commission properly informed. In your transcribed inter-
view with the committee staff, however, you stated that the indi-
vidual Commissioners have a wide variety of ways to get informa-
tion they need to do their jobs. For example, any Commissioner can
ask agency staff for information, and each Commissioner holds reg-
ular meetings with senior NRC staff. Is that correct?

Mr. BURNS. That is correct.
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Mr. CUMMINGS. In your interview, you said this, and I quote:
“The Commission can ask for information within its functions, and
it is not restricted to asking for the information that the chairman
thinks that the Commissioners ought to have. They could ask for
anything within those functions. There is some balancing, again,
about potential burdens and all that, but essentially that is a fairly
powerful tool,” end of quote.

Is it fair to say that each Commissioner has tools at his or her
disposal to keep themselves informed?

Mr. Burns. I think it is. And I think that is what both the En-
ergy Reorganization Act and the reorganization plan provide.

Could I make

Mr. CUMMINGS. Please do.

Mr. BURNS. dJust one footnote I would add to that, Mr.
Cummings, and that is this. In matters involving the budget, the
chairman is responsible for budget presentation and budget devel-
opment. And so, actually, the view that we have is that, in terms
of the timing, there is some influence in terms of the timing. It
doesn’t mean that the Commission can’t get the information, but it
is not realtime because, again, the contemplation of the reorg plan
is that the chairman presents a budget. Once it is presented, then
information is fair game to the Commissioner.

Mr. CuMMINGS. Now, did you also say that—did you inform com-
mittee staff during your transcribed interview that you were un-
aware of any instances in which the chairman withheld informa-
tion or failed to inform the Commission, in breach of his statutory
responsibilities?

Mr. BURNS. Yes, I am not aware of any.

Mr. CuMMINGS. All right. Is it fair to say that each Commis-
sioner—Mr. Burns, can you describe to the committee what you be-
lieve the statute requires of the chairman in terms of keeping the
Commission informed?

Mr. BURNS. I think the reorganization plan in Section 2, 2(c) or
2(d), talks about the chairman’s responsibility and the EDO
through the chairman. It defines or outlines that responsibility.
And with respect to that, that can be implemented through the
Commission’s internal procedures, in terms of information flow and
the like. And as you describe from my interview, is that Commis-
sioners can ask staff for information.

The last thing I would note is that the statute also provides, in
effect, a safety valve; that if any employee or officer of the Commis-
sion believes that there is critical safety information or security in-
formation the Commission should be aware of, it can communicate
with the Commission.

Mr. CuMMINGS. Finally, do you believe that individual Commis-
sioners have any obligation to seek out information they believe
they need?

Mr. BURNS. Well, I think that each Commissioner has to decide
for themselves what information they need in carrying out their re-
sponsibilities. And I think just as a matter of their functioning,
they have an obligation and, I think, an ability to do that.

Mr. CUMMINGS. Thank you.

Mr. PLATTS. [presiding.] I thank the gentleman.

I yield myself 5 minutes for the purpose of questions.
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I thank both of you for your service at the NRC and your testi-
mony here today.

Mr. Borchardt, the issue of information-sharing certainly is crit-
ical for the Commission doing its job well; if the Commission is
going to take a vote, that they all have the ability to make in-
formed decisions and all have the same information.

In your opinion as the senior staff member, do you feel that the
staff feels comfortable sharing information? Because it has been
made a point that all of the Commissioners have the right to ask
for information. But do the staff subordinate to you feel com-
fortable in sharing information with the other Commissioners if it
is contrary to a view they know that the chairman holds?

Mr. BORCHARDT. Well, I think there has been a longstanding
practice that the staff is responsive to individual Commissioners’
requests for information through oral conversations. That con-
tinues.

There is a higher degree of apprehension, though, today under
the current environment, as the first panel discussed, that has, at
least for me, a concern that there could possibly be some reluctance
to provide information as timely and as candidly.

Mr. PrATTS. And with that, you reference in response to a re-
quest for information. And I guess if there is not a request for in-
formation from a Commissioner but staff has information they
think is relevant, do they feel like they, one, have to wait to be
asked about it and even then are hesitant? Or do they, you know,
feel free to share what they know, even if it has not been asked,
because it is relevant to something that is going to come before the
Commission?

Mr. BORCHARDT. Well, I think, you know, it is informative to sep-
arate these discussions into two different types.

There is an informal conversation that occurs between an indi-
vidual Commissioner and perhaps an individual office director that
reports to me. That is a casual conversation that has a free flow
of information. Normally, both parties would raise topics of inter-
est.

The other methods of communication are far more formal. Those
are documents that are typically signed out either by myself or by
the office director to provide the status of an activity or perhaps
to raise a potential policy issue to the Commission. Those discus-
sions are much more formalized into written correspondence.

Mr. PLATTS. And in both there is a chilling aspect today because
of the current environment of the staff sharing information, wheth-
er it is informal or formal?

Mr. BORCHARDT. There is a change in practice, I think, that goes
to the discussion from the earlier panel. And that is, the historical
practice, as I understood it through my 28 years at the NRC, is
that if the staff felt that there was information that would be of
interest to the Commission, that the staff would fault to the side
of providing that information in some kind of a written document
so the Commission could decide whether or not it was of interest
to them and whether or not they wanted to adopt it as a policy
issue for their consideration.

Now what has happened more on occasion is that the chairman’s
office has made a decision as to the timing of when that informa-
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tion would go forward. So that was a fairly significant, from the
staff’s perspective, change in practice.

Mr. PLATTS. And, clearly, then, an intent to control the informa-
tion that is provided to the other Commissioners?

Mr. BORCHARDT. Or to control, as the chairman has described it
in the past, control the agenda of the Commission so that he could
monitor the Commission’s activities. And by Commission, I mean
the five Commissioners that were at the first panel, not the staff,
technical staff’s activities.

Mr. PLATTS. And when you say monitor the Commission, do you
think there is precedent for the chairman having the appropriate-
ness of monitoring the efforts of the other Commissioners versus
just setting the agenda?

Mr. BORCHARDT. Well, I think perhaps my choice of words, say-
ing “monitoring,” was not quite right. What I meant to say is prob-
ably better to use your words, which was to set the agenda, to have
the Commission agree as to what topics would be raised, when the
Commission would issue directions to the staff on which topics.

At any given time, we may have quite a few documents and deci-
sions before the Commission that we are waiting for guidance on.

Mr. PrLATTS. In your own capacity, have you been reprimanded
or in any way had action taken against you by the chairman for
sharing information with other Commission members?

Mr. BORCHARDT. Well, I would put myself in the same category
as a number of the other senior managers within the staff that
have, you know, received, you know, a form of verbal direction and
verbal counseling that, at least in my view, was not consistent with
the NRC values that we endeavor to perform our own behavior
with.

Mr. PLATTS. And that was where your intent was to share what
you thought was relevant information with the other Commis-
sioners and the chairman took exception to that?

Mr. BORCHARDT. Yes, I mean, that would be an example. Another
would be just on the development of a staff position, a rec-
ommendation that we would provide to the Commission.

Mr. PLATTS. In your role as senior staff, would you tolerate that
type of conduct from a subordinate of yours?

Mr. BORCHARDT. No. And in my testimony that is the point I was
trying to make, that the organizational values that we endeavor to
live by that I think are the reason the NRC has been such a strong
regulator and such a good place to work for our employees, that
that kind of behavior is inconsistent with what we expect from the
staff.

Mr. PLATTS. Thank you again for your testimony.

My time has expired. I yield to the chairman.

Chairman IssA. [Presiding.] I thank the gentleman.

I thank you both for being here today. As often happens with a
second panel, people burn themselves on the first panel. I would
ask if both of you would be willing to take additional questions
from Members in writing.

Mr. BORCHARDT. Yes, sir.

Mr. BURNS. Yes, sir.

Chairman IssA. Thank you.
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Then, without exception, that will be allowed for—Mr.
Cummings, can we leave the record open for 2 weeks to allow
Members to put in questions and have them respond?

Okay. Without objection, the record will be held for that purpose
for 2 weeks.

Chairman IssA. I thank you again for your testimony.

And we stand adjourned on this hearing.

And I would just announce that we have votes imminent, so im-
mediately following this set of votes, we will begin the minority
hearing.

Thank you. We stand adjourned.

[Whereupon, at 1:15 p.m., the committee was adjourned.]
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AR DIRECTOR Opening Statement
Rep. Elijah E. Cummings, Ranking Member

Hearing on “The Leadership of the Nuclear Regulatory Commission”
December 14, 2011

In March of this year, a massive earthquake and subsequent tsunami killed more than
20,000 people and devastated northern Japan. It caused catastrophic damage at four of the
nuclear reactors at the Fukushima power station. This was the worst nuclear disaster since
Chernobyl 25 years earlier.

Our number one priority on this Committee must be ensuring that we leam the lessons of
the Fukushima disaster and take appropriate action to improve the safety of nuclear power plants
in this country.

Yesterday, the Union of Concerned Scientists (UCS) issued a statement imploring our
Committee to focus today’s hearing squarely on these safety issues. Dr. Lisbeth Gronlund, a
physicist and co-director of the Global Security Program at UCS, urged the Committee to “focus
on the safety issues facing the U.S. reactor fleet rather than on NRC’s internal squabbling.” As
she stated, “The NRC shouldn’t let five years pass before it enacts post-Fukushima reforms.”

I strongly agree with these statements. The single most critical issue facing the NRC
today is how it will respond to the Fukushima crisis. Five months ago, a task force of career
NRC staff issued 12 recommendations intended to make U.S. nuclear power plants safer. In
October, the staff prioritized eight of these recommendations. According to the staff, these
recommendations “have the greatest potential for safety improvement in the near term” and
“should be started without unnecessary delay.”

For example, one of the key problems in the Fukushima disaster was that the tsunami
knocked out the station’s backup power, causing temperatures to rise in four reactors and
resulting in the substantial release of radiation. NRC staff has recommended that all existing and
new reactors in the United States strengthen their capabilities to mitigate these types of
blackouts.

1look forward to hearing the views of all the Commissioners today on how we can
implement this and other reforms as soon as possible.
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ADDITIONAL OPENING STATEMENT MATERIAL FROM RANKING MEMBER ELUAH
CUMMINGS
Hearing on "The Leadership of the Nuclear Regulatory Commission
December 14, 2011

The following was added to prepared remarks by Ranking Member Elijah
Cummings in his opening statement of December 14™, 2011.

“Let me say this, on behalf of the American people. | ask of you Chairman
Jaczko, and the other commissioners. | ask that you not allow your
disagreements to become the enemy of the destiny of this great
organization. | also ask that you not allow this squabbling to have the effect
of being a weapon of mass distraction. That is so important. ... The single
most important issue facing the NRC today is how it will respond to the
Fukishima crisis...”
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With respect to the allegations of mismanagement, let me say this. I agree thatitisa
serious matter when four Commissioners write a letter to the White House criticizing the
Chairman for creating “a chilled work environment.” These allegations should be taken
seriously, which the White House has done.

Based on my review of this issue, however, I also believe that the current Chairman has
exhibited one of the strongest safety records of any previous NRC Chairman. I would urge
anybody interested in this issue to read the harrowing transcripts of the recordings from the
emergency operations center stood up by the Chairman to help the people of Japan and U.S.
citizens in close proximity to the Fukushima danger zone. You will be impressed by the skill
and courage of those who worked around the clock to prevent this disaster from becoming far
worse.

As a result, ] am struggling to determine how much of this squabbling relates to
personality conflicts and how much relates to a fundamental disagreement about the statutory
structure of the Commission itself.

The Inspector General, after interviewing all five Commissioners and senior NRC staff,
concluded that the Chairman acted within his authority. The General Counsel of the NRC agreed
after examining the Chairman’s actions relating to Fukushima. He wrote in an opinion that “the
Chairman’s actions fit within his authorities.”

Similarly, our Committee’s own investigation, which has included transcribed interviews
of 15 senior NRC staff and the review of thousands of documents, has uncovered no violations
of law or instances in which the safety of U.S. nuclear facilities has been placed in jeopardy.

The truth is that when Congress reorganized the NRC in 1980, it created a structure with
a very strong Chairman. As President Carter said at the time, the experience of Three Mile
Island demonstrated that “the Commission as a whole cannot deal expeditiously with
emergencies.”

Moreover, this is not the first time there has been conflict between the NRC Chairman
and other Commissioners. A 1999 report by the Inspector General described a very similar
situation and found that the statutory structure of the NRC leads to tensions between the
Chairman and other Commissioners.

The natural question is where we go from here. Based on the letters all five
Commissioners sent to the Committee in preparation for today’s hearing, I believe they are all
willing to fulfill the fundamental mission of the NRC. I sincerely hope we can use today’s
hearing as an opportunity to get beyond past differences and refocus our energies on the goal of
nuclear safety.
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Davis-Besse Atomic Reactor:
20 MORE Years of Radioactive Russian Rouletle on
the Great Lakes shore?!

INTRODUCTION

FirstEnergy has applied to the U.S. Nuclear Regulatory Commission (NRC) for a 20 year operating license
extension at its nearly 34-year-old Davis-Besse nuclear power plant near Oak Harbor, Ohio, just over 20 miles
east of Toledo." If approved, Davis-Besse would be permitted to operate for 80 years, until 2037 (its original
license, granted in 1977, is currently set to expire at the end of 40 years of operations, in 2017). Beginning a
decade ago, NRC has rubberstamped 59 of 59 license “renewals” sought by industry,? including at the oldest
operating reactors in the U.S., despite some of them having very serious, documented safety risks due to age-
related degradation. The NRC Office of Inspector General, however, has reported serious problems with NRC’s
license extension program: NRC staff have “cut and paste” the nuclear utility’s own work, sometimes word for
word, falsely presenting it as independent safety analysis, then once license exiensions are rubberstamped,
destroyed the working documents that formed the basis for “renewal” approvals.®

But Davis-Besse is one of the most problem-plagued atomic reactors in the entire country. For example,
NRC acknowledges that Davis-Besse has suffered six (out of a total of 34 incidents so designated nationwide)
“significant accident sequence precursors” between 1969 and 2005, three times more than any other American
nuclear plant. This includes the September 24, 1977 “stuck-open pressurizer PORV” (Pilot-Operated Relief Valve)
at Davis-Besse, an almost identical accident precursor that unfortunately did lead to a 50% core meltdown at
Three Mile Island (TMI), Pennsylvania just a year and a half later. NRC has calculated that this 1977 accident
precursor at Davis-Besse had a 7% “core damage probability” (CDP), making it the fourth most serious accident
in the entire industry during the time period in question, surpassed only by the 1979 TMi meltdown, 1975 Browns
Ferry, AL fire (assigned a 20% CDP), and the 1978 Rancho Seco, CA steam generator dryout (assigned a 10%
CDP).* (However, it deserves mentioning that the Fermi 1 plutonium breeder reactor located in Monroe, Michigan
~ 30 miles across Lake Erfe, and visible with the naked eye, from Davis-Besse - also suffered a partial core
meltdown just a few years earlier than NRC’s timeframe above, in 1966.%) But the 9/24/77 TMI precursor accident
was but the first of numerous times “We Almost Lost Toledo,” but one of many skeletons in Davis-Besse’s closet.

Three Mile Istand meltdown precursor incident, Septembser 24, 1877

Very fortunately for Toledo and points downstrearm and downwind, including Cleveland, the fledgling, six-
month-old Davis-Besse reactor was only operating at 9% power® when “a spurious half-trip of the steam and
feedwater rupture control system initiated closure of the startup feedwater valve. This resulted in reduced water
level in SG [steam generator} “2.” The pressurizer PORV lifted nine times and then stuck open because of rapid
cycling.”” Obscured by such NRC techno-engineering “Nukespeak™ is that this unforeseen “break-in phase”
accident created instant chaos in the Davis-Besse control room, bewildering the highly trained operators, leaving
them in “complete confusion” for over 20 minutes as they tried to stabilize the suddenly and inexplicably out-of-
control reactor. Over three hundred bells and flashing lights were simultaneously signaling alarm as a water
column displaced the steam bubble “shock absorber” and filled the pressurizer on the very top of the reactor,
risking any sudden jolt fracturing safety-significant pipes, and as the Number 2 Steam Generator risked boiling
dry, which could cause dangerous overheating and even a “loss-of-coolant-accident” in the hellishly hot reactor
core. Operators “grasped at straws,” rashly deciding to chuck emergency manual procedures that only seemed to
be making matters worse in this unprecedented accident situation. Luckily for the unsuspecting cities just to the
east and west, an operator spotted a gauge reading that resolved the perplexing puzzie, and corrective action
was taken at the 26™ minute of the crisis that brought the situation under control.®

Despite such a wild rofler coaster ride, almost no one within the industry, including at reactor design firm
Babcock and Wilcox, grasped the gravity of this accident. Most NRC officials were of the mindset that Davis-
Besse personnel had acted appropriately, that the situation had been satisfactorily resolved, and that there were
no more lessons to iearn from the incident. However, an NRC regional inspector, James Creswell, from the
Chicago office refused to “shut up.” After first exhausting normal channels by working, in vain, within the system,
Creswell — at great personal risk to his career and livelihood — bypassed his nay-saying chain of command and
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directly communicated the significance of the accident, and his unresolved concerns, to the attention of NRC
Commissioners Bradford and Ahearne, as well as their technical staff, on March 22, 1979. Tragically, it was too
late -- the TMI meltdown occurred just six days later, following an almost identical accident sequence as had
begun to unfold at Davis-Besse 18 months earlier. Creswell was later honored by NRC for his efforts, as the
agency tried to clean up its ruined image after the TMI disaster.”®

Later in 1977, Davis-Besse experienced another “significant accident sequence precursor,” when
Emergency Feedwater (EFW) pumps became inoperable during a test. NRC reported “During EFW pump testing,
operators found that control over both pumps was lost because of mechanical binding in the governor of one
pump and blown controi power supply fuses for the speed changer motor on the other pump.” NRC calculated
that this incident had a core damage probability of 1/200, or 0.5%."" But Davis-Besse’s very bad first year of
operations was just the beginning.

“The Waorst Accident Since TMIY - Loss of cooling to reactor core for 12 minutes, June 9, 1988

Due to a convoluted combination of equipment malfunction and unavailability resulting from deferred
maintenance, inexplicable “spurious actuation” in safety critical systems, operator error, and even overzealous
security precautions that interfered with emergency actions, on June 9, 1985 at Davis-Besse, "several steps had
been taken along the pathway to meltdown, but fortunately that journey was halted in time.”"® Even NRC admits
that Davis-Besse faced a 1% “core damage probability” when, despite the reactor being scrammed,™ there was a
complete loss of feedwater to steam generators essential for core cooling. NRC’s summary of the incident states:
“While at 90-percent power, the reactor tripped with main feedwater (MFW) pump “1” tripped and MFW pump “2”
unavailable. Operators made an error in initiating the steam and feedwater rupture control system and isolated
EFW [emergency feedwater] to both steam generators (8Gs). The PORYV actuated three times and did not reseat
at the proper RCS [reactor coolant system] pressure. Operators closed the PORV block valves, recovered EFW
locally, and used HPI [high pressure injection] pump “1” to reduce RCS pressure.”* Such technical language
obscures the fact that plant personnel had to sprint through darkened corridors with bolt cutters, not knowing if
they had the proper keys or access cards to open locked security doors, in order to cut through chains securing
valves, so they could manually open them to restore water flow to steam generators in order to cool the reactor
core, with each passing minute increasing the risk of a loss-of-coolant-accident, nuclear fuel damage, and even a
meltdown.'®

As Dave Lochbaum at Union of Concerned Scientists clearly relates, Davis-Besse came within 37 minutes
of partially uncovering the core of its cooling water supply, and 41 minutes of completely uncovering the core; as
he points out, TMI’s core was never fully uncovered, but it was uncovered enough to half meit down. ™ As if
describing a tense scene from an Indiana Jones movie, Lochbaum also recounts how “Now that the main
feedwater pumps and the backup auxiliary feedwater pumps had all crapped out, workers turned to [a
dangerously substandard, previously] intentionally disabled motor-driven startup feedwater pump. An operator
raced through the plant taking five manual actions in four different locations (including re-installing the fuses).”"’

As summarized by Tom Henry in the Toledo Blade, “Davis-Besse experienced a 12-minute interruption in
the feedwater flow to steam generators... The potentially catastrophic event idied the plant for more than a year.”™
Henry added “... the Nuclear Reguifatory Commission referred to the 1985 accident as the worst since
Three Mile Island in 1979... A report prepared for the U.S. House Subcommittee on Energy Conservation and
Power just days after the June 9, 1985, event suggested that the coolant-water episode at Davis-Besse should
not have surprised the NRC. The report said 48 problems concerning Davis-Besse’s auxiliary feed-water system
had been reported by {FirstEnergy forerunner] Toledo Edison since July, 1979. The piant unexpectedly shut down
40 times between 1980 and 1985 - at least half of those times because of hardware problems and at least nine
times because of human error.”"® (emphasis added) Dubbing it "decades of decadence” at Davis-Besse,
L.ochbaum has emphasized that had any of the numerous equipment problems been addressed in a timely
manner, rather than multiple simultaneous shortcuts on safety taken and maintenance jobs long deferred, the
entire accident could have been avoided.®®

In fact, two of the incidents in the early 1980s mentioned by Henry also rose to the level of “significant
accident precursors,” according to NRC. On April 19, 1980, Davis-Besse lost two essential busses, causing a
1/1000 core damage probability; NRC reported “When the reactor was in cold shutdown, two essential busses
were lost due to breaker ground fault relay actuation during an electrical lineup. Decay heat drop line valve was
shut, and air was drawn into the suction of the decay heat removal pumps, resulting in loss of a decay heat
removal pathf’” And on June 24, 1981, Davis-Besse lost a vital bus, coupled with the failure of an EFW pump, as
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well as a main steam safety valve lifting and failing to reseat. NRC reported “With the plant at 74-percent power,
the loss of bus “E2” occurred due to a maintenance error during CRDM {[control rod drive mechanism] breaker
logic testing. A reactor trip occurred, due to loss of CRDM power (bus “E2”), and instrumentation power was also
lost (bus "E2” and a defective logic card on the alternate source). During the recovery, EFW pump “2” faited to
start due to a maladjusted governor slip clutch and bent low speed stop pin. A main steam safety valve lifted, and
failed to reseat (valve was then gagged).” This resulted in a 1/500, or 0.2%, core damage probability.?

In addition, then-owner Toledo Edison was fined for an odd incident not unrelated to the 1985 close call. in
a misguided, botched attempt to appease anti-nuclear watchdogs after the loss of coolant accident, a former U.S.
Nuclear Navy submarine commander was brought onboard as plant manager, supposedly in order to make
Davis-Besse “ship shape.” However, his “command and control” approach left a bit to be desired with the public
and even his fellow employees, and he left after just a couple of years. The final straw came during the holidays in
the mid to late 1980s, when the plant manager entered the Davis-Besse control room visibly drunk, cursing the
busy reactozrsoperators, and having to be physically restrained and dragged out by plant security when he tried to
pick a fight.

Again, the major fiascos of Davis-Besse’s first decade of operations would be followed by more.

Direct hit by tornado, June 24, 1398

An F2 tornado, with wind speeds of 113 to 157 miles per hour, scored a direct hit on Davis-Besse, with the
funnel cloud passing between the cooling tower and the containment building. The control room operators,
running the reactor at 99% power, had little to no advance warning of the twister, until alerted by the guard shack,
which had spotted it approaching the plant. Although the reactor was then immediately scrammed, a large amount
of radioactive decay heat in the core would need to be actively cooled for many hours, even days. As a safety
precaution, operators immediately attempted to initiate the plant’s two emergency diesel generators (EDGs).
However, the first EDG initially failed to start, and was forced more than once over the course of the next day to
be declared inoperable due to overheating of the room housing it. In addition, the second EDG was later declared
inoperable “due to an apparent problem with the governor control.” This “uncertainty of the operability of the
EDGs” was a very serious concern, as the tornado had caused extensive damage to Davis-Besse’s electrical
switchyard, as well as to the region’s electrical transmission lines, leading to a complete loss of offsite power that
lasted for nearly 27 hours. Thus, the EDGs were needed to cool the thermally hot core, as well as to cool the
irradiated nuclear fuel storage pool, for over a day. Complete failure of both the offsite power supply, as well as
the EDGs, could iead to core damage and even a meltdown in a short period of time, as well as boil off of the
radioactive waste storage pool's cooling water supply, which could cause spontanecus combustion of the
irradiated nuclear fuel within a day or two. Such a reactor meltdown and/or peol fire could result in catastrophic
radioactivity releases.?* In addition to the dicey electricity supply to run vital safety and cooling systems, Davis-
Besse’s emergency alert system and communications were largely destroyed or inoperable. For example, most of
the emergency sirens across Ottawa County no Jonger worked after the electrical distribution system was so
severely damaged. ironically, when needed most, the emergency sirens did not work. Thus, the public would
have been “in the dark” had there been radiological releases, and Davis-Besse could not even communicate with
the State of Ohio or neighboring counties to coordinate emergency response.®

3187 of an inch from a meltdown?! The reactor with a hole in #s head, March, 2002

The infamous 2002 “reactor hole-in-the-head” fiasco, due to Davis-Besse’s “multiple conditions coincident
with reactor pressure vessel (RPV) head degradation” — namely, cracked control rod drive mechanism nozzles, a
massive acid corrosion hole through the reactor lid, exacerbated by potential clogging of the emergency sump, as
well as degradation of the high-pressure injection (HP1) pumps during core cooling water recirculation — is
considered by the U.S. Government Accountability Office as “the most serious safety issue confronting the
nation’s commercial nuclear power industry since Three Mile Isiand in 1979.”*° (emphasis added) As
recently summarized by Tom Henry in the Toledo Blade, “...in 2002, Davis-Besse's old nuclear reactor head
nearly burst. The lid was weakened by massive amounts of acid that had leaked from the reactor over several
years. The acid induced heavy corrosion on top of the head. Radioactive steam would have formedina U.S.
nuclear containment vessel for the first time since the 1979 half-core meltdown of Three Mile Island Unit 2 in
Pennsylvania if Davis-Besse's lid had been breached. The only thing preventing that was a thin stainless steel
liner that had started to crack and bulge, records show. Correcting the problem kept the Davis-Besse [reactor] idle
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arecord two years. Federal prosecutors later described the incident as one of the biggest cover-ups in U.S.
nuclear history. Two former Davis-Besse engineers were convicted of withholding information and put on
probation; the utility itself wound up paying a record $33.5 million in civil and criminal fines”; this represents the
“largest single fine ever proposed by the NRC.”" (emphasis added)

NRC’s own Office of Inspector General concluded that not only FirstEnergy, but also the NRGC under the
chairmanship of Richard Meserve, had prioritized the nuclear utility company’s profits over public safety.® U.S.
Representative Dennis Kucinich (Democrat-Ohio), responding to the GAO report entitled “NRC Needs to More
Aggressively and Comprehensively Resolve issues Related to the Davis-Besse Nuclear Power Plant Shutdown
— an investigation he had requested in the first place — said “The General Accounting Office (GAQ) Report
highlights shocking, serious and dangerous systemic problems at the Nuclear Regulatory Commission (NRC).
Probiems that call into question whether the agency can, as it is currently run, continue to perform its most
fundamental functions-to protect public safety. This report reveals failures at almost every rung of the bureaucratic
ladder at the NRC. The crisis at Davis-Besse is the most serious safety issue to face a commercial nuclear
power plant since Three Mile Island. The GAQ report shows that the NRC was ill equipped, ill informed and far
too slow to react. The NRC’s reaction to Davis-Besse was inadequate, irresponsible and left the public at grave
risk.”*® (emphasis added)

29

The Northeast Biackout of 2003 ~ caused by FirstEnergy’s sagging money free?!

The U.S.-Canada Power System Qutage Task Force reported in its “Final Report on the August 14, 2003
Blackout in the United States and Canada: Causes and Recommendations™' — regarding the second biggest
power outage in history, affecting 55 million people in 8 U.S. states and Ontario -~ that the main cause involved
FirstEnergy’s failure to trim trees in its Ohio service area, combined with extensive maintenance backlogs as well
as computer and communications system breakdowns. Could it be that FirstEnergy, in the midst of paying over
$139,200,000 in costs® (replacement power, repairs, etc.) associated with the hole-in-the-head fiasco (costs
which would grow to over $600 million altogether) at Davis-Besse due to the hole-in-the-head, and facing intense
scrutiny by NRC and other government agencies such as the U.S. Department of Justice (which would eventually
lead to civil and criminal charges and convictions), was experiencing "cash-flow challenges” and "other
distractions” that contributed to these tree-trimming and maintenance backlogs? Ironically, the power outage
forced the shutdown of dozens of atomic reactors in the U.S. and Canada — a safety pre-caution during such grid
instability.

Two holes in your reactor's head are better than one?! March 12, 2010

Tom Henry has also reported that “Davis-Besse resumed operation in 2004 but was unexpectedly
sidelined again for several weeks earlier this year [2010] after a 25-year-old reactor head the utility had installed
to replace the original one showed signs of premature aging. Officials said the device was made of an inferior
alloy. Several of its metal nozzles became brittle and starting cracking.”* Lochbaum reports “In March 2010,
workers at Davis-Besse discovered indications that two CRDM nozzles in the reactor vessel head purchased to
replace the original head that CRDM nozzle leakage damaged beyond repair have through-wall cracks that
leaked borated water onto the carbon steel reactor vessei head.”* in all, 24 of the 69 CRDM nozzles were found
to have flaws, Henry reports. The new vessel head was supposed to last 15 years, but was failing after just 6
years. Apparently, an inferior metal alloy, now being phased out across the industry, was used in the lid’s
manufacture, and Davis-Besse inspectors missed the problem when the lid was purchased from Consumers
Energy’s built, but never operated, Midland nuclear power plant in Michigan.® Lochbaum points out that The
CRDM nozzle leakage identified in 2002 clearly constituted “significant conditions adverse to quality’ — the NRC
imposed the majority of its $5.45 million record fine for it. This federal regulation required the licensee to take
corrective action to preclude recurrence. The 2010 recurrence demonstrates that Criterion XVI (Corrective Action)
in Appendix B (Quality Assurance Criteria for Nuclear Power Plants and Fuel Preprocessing Plans) to 10 CFR
[Code of Federal Regulations] Part 50 ~- had been violated. In response to this latest regulatory violation, on April
5, 2010, Dave Lochbaum at UCS filed a petition with the NRC entitled “Request for Restoration and Maintenance
of Adequate Protection of Public Health and Safety at the Davis-Besse Nuclear Plant,” citing NRC regulations and
requirements that allow for “zero reactor coolant pressure boundary leakage during operation with the
requirement to shut down the reactor within six hours if such leakage occurs.”*® Despite this, NRC allowed Davis-
Besse to return to service in early summer, 2010.
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Radicactive Risks Plling Up on the Lake ErieShoreline

The U.S. Department of Energy (DOE) estimates that Davis-Besse had, by the spring of 2010, generated
about 557 tons of highly radioactive irradiated nuclear fuel.’” DOE projects that if Davis-Besse operates for a total
of 50 years (till 2027), it will generate over 900 tons of irradiated nuclear fuel.*® If it operated a decade beyond
that, as FirstEnergy has applied to do, the reactor would generate yet another 20 to 30 tons of irradiated nuclear
fuel annually, or an additional 200 to 300 tons during that additional decade of operations.

Davis-Besse’s indoor pool for storing high-level radioactive wastes was “packed to the gills” by the mid-
1990s, at which point it proposed loading horizontal outdoor “bunkers” (unfortified) of concrete and steel — “dry”
storage casks — to serve as “overflow parking.” NRC identified serious problems with 3 of the "NUHOMS” dry
storage casks, manufactured by Vectra Technologies (later taken over by Transnuclear, Inc., a subsidiary of the
French government owned nuclear giant Cogema, now called Areva) fully loaded with irradiated nuclear fuel at
Davis-Besse. The casks were discovered to have been built below technical specifications: the aggregate used to
fabricate the casks’ outer concrete walls — essential for radiation shielding -- was poor quality, and the steel alioy
walls of the inner metallic canisters actually containing the irradiated nuclear fuel were ground too thin along the
weld lines, in violation of technical specifications. The Toledo Coalition for Safe Energy challenged the safety and
quality assurance of this proposal in 1994, but was overruled by NRC, which allowed loading of casks to begin in
1995. These faulty casks remain fully loaded with high-level radioactive waste onsite at Davis-Besse to this day,
15 years later.®

The vast majority of Davis-Besse’s irradiated nuclear fuel is still stored in its pool — vulnerable to cooling
water drain downs or boil offs due to accident (such as heavy load drops), natural disaster (such as tornadoes), or
intentional terrorist attacks. Without cooling water, wastes in the pool could catch fire within hours, resulting in
25,000 latent cancer deaths, due to large amounts of such hazardous radioactive isotopes as Cesium-137
escaping in the smoke and blowing downwind, depositing lethal fallout as far away as 500 miles.”® However, as
time goes on, more and more dry casks are being loaded with older irradiated nuclear fuel at Davis-Besse, in
order to free up room in the storage pool for the hellishly hot and radioactive rods just removed from the operating
reactor core during re-fueling outages.

Dry casks themselves are vulnerable to accidents, are not designed to withstand terrorist attacks, and will
eventually degrade with exposure to the elements and need to be untoaded and replaced with new containers.”’
NRC recently updated its “Nuclear Waste Confidence Findings and Rule,” asserting that “the nation’s spent
nuctear fuel can be safely stored for at least 60 years beyond the ficensed life of any reactor and that sufficient
repository capacity will be available when necessary.”” NRC’s “confidence” in the opening of a repository is
suspect: President Obama has cancelled the proposed Yucca Mountain, Nevada repository, the only “deep
geologic” dumpsite to be studied for high-level radioactive waste disposal in the U.S. for the past 23 years. NRC
is thus perpetrating a “con game”* on the American people, and blocking any consideration of irradiated nuclear
fuel generation risks in new reactor combined construction and operating license application proceedings, as well
as in old reactor license extension proceedings, such as the one now underway at Davis-Besse.

Thus, NRC has already “blessed” high-level radioactive wastes remaining at Davis-Besse for a century,
untif 2077. If NRC rubberstamps a 20 year license extension, the irradiated nuclear fuel could remain onsite until
2097. However, the NRC Commissioners have also “directed the NRC staff to conduct additional analysis for
{even] longer-term storage,” ordering staff to submit a “plan to the Commission for the long-term rulemaking by
the end of the calendar year [2010]."* Thus, NRC could socn approve irradiated nuclear fuel remaining at Davis-
Besse — on the shoreline of the Great Lakes, 20% of the world’s surface fresh water, and drinking supply for 40
million people -- for centuries into the future, despite the safety, security, health, and environmental risks.

High-level radioactive wastes are one of the most hazardous substances ever generated by humankind.
White electricity is but a fleeting byproduct, irradiated nuclear fuel will remain deadly and need to be isolated from
the living environment “forevermore.”*® Without radiation shielding, it can deliver a lethal dose of gamma radiation
in seconds or minutes, even decades after removal from the reactor. Alpha particle emitters, however, such as
Plutonium-239 -- a microscopic speck of which, if inhaled, could initiate lung cancer -- will remain hazardous for
hundreds of thousands of years. Other radioactive isotopes will remain deadly far longer — lodine-129, for
example, has a 157 million year hazardous persistence.
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Ongoing Problems

As shown, Davis-Besse’s woes are not confined to the past. Radioactive leaks have occurred in recent
years.

On July 31, 20086, FirstEnergy publicly admitted four “occurrences of inadvertent releases of radioactive
liguids that had the potential to reach groundwater,” adding Davis-Besse to the growing list of 102 reactors in the
U.S. that have leaked radioactivity into the environment since the early 1960s (and as the reactor ages, such
leaks will become more likely).*® These four “inadvertent releases of radioactive fiquids” were, specifically:

“[1] Following a primary to secondary leak, contaminated secondary resin was transferred to the South
Settling Basin, where it remains. The Davis-Besse South Settling Basin was designed to accept spent
resin from backwashed secondary polishing demineralizers. Spent resins from the secondary polishers
are no longer directed to this basin. [2] Water from the Backwash Receiver Tank leaked into the ground
from a break in a 3-inch fine located between the Backwash Receiver Tank and the South Settling Basin,
The line break was excavated and repaired, and 7 cubic yards of contaminated soil was sent to a disposal
facility. [3} Primary grade water was spilled onto the ground near the Borated Water Storage Tank while
draining the Hydrogen Addition System. Approximately 20 cubic yards of contaminated soil was excavated
from the area and shipped to a disposal facility. [4] While pumping water from the North Settling Basin to
the Collection Box, the discharge hose from the pump fell out of the Collection Box and spilled water
containing Jow-fevel [sic, emphasis added] tritium (4 E+04 pCi/L) [that is 4 X 10,000 picoCuries per liter,
twice the U.S. Environmental Protection Agency’s permissible concentration level for tritium contamination
under the Safe Drinking Water Act] onto the ground.””

in October, 2008, Davis-Besse admitted an uncontrolled release of tritium — carcinogenic, mutagenic, and
teratogenic® -- discovered by a fluke when workers checked fire protection systems.*®

Of course, Davis-Besse ~ as with every operating reactor in the U.S. -- has permission from NRC, EPA
and other government agencies to release radioactivity into air, water, and soil on a “routine” basis,* despite the
fact that every radiation exposure, no matter how small, carries a heaith risk, and those risks are cumulative.®'

Then, on June 25, 2009, an explosion took place in Davis-Besse’s electrical switchyard. Well over a year
later, NRC is still investigating the accident, criticizing FirstEnergy's response as “too narrow in scope,” including
its failure to specify how it will prevent such explosions from happening again.®

And in November, 2009, a Davis-Besse security guard inexplicably managed to shoot himself in the leg,
calling into question the competence, and even safety risks, associated with the reactor's security force.*®®

Conclusion

The litany of serious close calls listed above could have led to loss-of-coolant in the Davis-Besse atomic
reactor’s core, meltdown, and a catastrophic radioactivity release on the Great Lakes shoreline, between Toledo
and Cleveland. How bad might that have been in terms of casualties and property damage? The 1982 NRC and
Sandia National Lab report, “Calculation of Reactor Accident Consequences,” or CRAC-2, found that a major
radioactivity release from Davis-Besse could cause 1,400 “peak early fatalities,” 73,000 “peak early injuries,” and
10,000 “peak cancer deaths.” An $84 billion figure for property damage was given. However, population growth in
the past 28 years must be accounted for, which would likely make such casualty numbers even worse today. And
when adjusted for inflation to present day dollar values, property damages could now top $185 billion. And it has
recently been revealed that NRC, EPA, and the Federal Emergency Management Agency (FEMA) disagree about
which agency would lead the longer term clean up after a major radioactivity release, and where the funding
would come from, calling into question disaster planning and severe accident mitigation analysis upon which
Davis-Besse’s 20 year license extension approval by NRC would be based.>

The TM!I and Fermi 1 meltdowns, the Davis-Besse Sept. 24, 1977 incident, and the 1986 Chernobyl
reactor explosion and fire represent “break-in phase” accidents — new reactors, at significantly elevated risk due
to unrecognized design flaws, construction mistakes, or inexperienced operators “working the bugs out” the hard
way. Even during “middie age,” as shown by Davis-Besse’s June 9, 1985 incident — even with more experienced
staff and “broken in” systems -~ risks still persist at atomic reactors. However, as reactors age and their systems,
structures and components degrade and wear out, “break down phase” accident risks significantly increase. Such
risks are made even worse as experienced plant personnel retire from the workforce. The year 2000 Indian Point,
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NY steam generator tube rupture, as well as the 2002 Davis-Besse hole-in-the-head fiasco, are examples of such
“oid age” breakdowns.®®

if the first 34 years have been this troubled, what kind of unpleasant surprises does Davis-Besse have in
store in the next several decades? s an additional 20 years of operations at Davis-Besse, which has already
repeatedly experienced more brushes with disaster than almost any other U.S. reactor, worth the risks?
Incredibly, 80 years of risky reactor operations and radioactive waste generation at Davis-Besse may be just the
beginning. The nuclear power industry, NRC, DOE, and national nuclear labs are now pushing for 80 years of
operations at U.S. atomic reactors.® Will the radioactive Russian roulette at Davis-Besse end before it's too late?
Davis-Besse should be shut down as soon as possible, and repiaced with safe, secure, clean, reliable, and ever
more cost competitive energy efficiency® and renewable alternatives® such as wind® and sofar power.®

Prepared 11/19/2010 by Kevin Kamps, Beyond Nuclear.
For more information, contact Beyond Nuciear's Radioactive Waste Watchdog, Kevin Kamps, by calling (301)

270-2209x1, or emailing kevin@beyondnuclear.org. You can also check out Beyond Nuclear's website at
www beyondnuclesr.org.

Endnotes

' See hitp/fwww.nrc.goviinfo-finder/reactor/davi himi.

2 See NRC's Status of License Renewal Applications and Industry Activities at
htto:/fwww.nre.govireactors/operating/licensing/renewal/applications. himi.

¥NRC OIG, AUDIT REPORT, Audit of NRC's License Renewal Program, OIG-07-A-15, September 6, 2007.

4 NRC Commission Document SECY-05-0192, Attachment 2, “Results, Trends, and Insights from the Accident
Sequence Precursor (ASP) Program,” Table 11, “Significant accident sequence precursors during the 1969-2005
period,” pages 20-26, http://www.nrc.gov/reading-rm/doc-collections/commission/secys/2005/secy2005-
0192/attachment2.pdf.

> John G. Fuller, We Almost Lost Detroit, Reader’s Digest Books, 1975, Berkley, 1984.

S Mike Gray and Ira Rosen, The Warning: Accident at Three Mile Island, Chapter 2, “Toledo, September 24,
1977,” W.W. Norton and Company, New York, 1982, 2003, page 32.

" NRC SECY-05-0192, ibid.

8 Hilgartner, S., Bell, R.C., O'Conner, R., Nukespeak: The Selling of Nuclear Technology in America, Sierra Club
Books, 1982.

° The Warning, ibid.

'® The Waming, ibid.

"NRC, ibid., citing LER [Licensee Event Report] 346/77-110.

*2 David Lochbaum, “Davis-Besse: Back to the Future,” Issue Brief, Union of Concerned Scientists,

http://www. ucsusa.org/assets/documents/nuclear power/20050609-db-ucs-backgrounder-feedwater-event pdf.
3 SCRAM originally referred to the “Safety Control Rod Axe Man’ — literally, @ man with an axe who would have
chopped a rope to drop a control rod into the uranium pile in hopes of snuffing out an out of control chain reaction
-- at the world’s first atomic reactor, built by Enrico Fermi’'s team at the University of Chicago squash courts under
the football stadium. Scram now refers to the automatic insertion of control rods to shut a reactor down due to off-
normai conditions. Even after scramming, reactors must be actively cooled for days due to hellishly high thermal
heat from radioactive decay in the core’s irradiated nuclear fuel.

" NRC, ibid., citing LER [Licensee Event Report] 346/85-013, entitled “Reactor Trip and Total Loss of Feedwater
Event at Davis-Besse,” dated Dec. 18, 1985,

*® See, for exampie, NRC, Loss of Main and Auxiliary Feedwater Event at the Davis-Besse Plant on June 9, 1985,
Report NUREG-1154, US Nuclear Regulatory Commission, Washington, DC, July 1985, as well as NRC'’s Oct.
15, 1985 INFORMATION NOTICE NO. 85-80: TIMELY DECLARATION OF AN EMERGENCY CLASS,
IMPLEMENTATION OF AN EMERGENCY PLAN, AND EMERGENCY NOTIFICATIONS

(hitp:/fwww orau.ora/pto/PTP%20L ibrary/ibrary/NRC/Info/in85080.PDF), and NRC’s July 10, 1986




93

INFORMATION NOTICE NO. 86-55: DELAYED ACCESS TO SAFETY-RELATED AREAS AND EQUIPMENT
DURING PLANT EMERGENCIES (http://iwww.orau.org/ptp/PTP%20Library/library/NRC/info/in86055.pdf)

8 |_ochbaum, “Davis-Besse; Back to the Future,” ibid.

7| ochbaum, “Davis-Besse: Back to the Future,” ibid.

™ Tom Henry, Toledo Blade, “Public asked for its input on license extension at Davis-Besse: Nuclear plant seeks
OK for 20 more years,” Nov. 1, 2010, http://www.toledoblade.com/article/20101101/NEWS16/10310341.

®Tom Henry, Toledo Blade, “Davis-Besse Reactor Near to a Dismal Record,” Aug. 31, 2003,
http://www.ohiocitizen. org/campaigns/electric/2003/dismal.him.

20| ochbaum, “Davis-Besse: Back to the Future,” ibid.

2 NRC Commission Document SECY-05-0192, ibid., citing LER [Licensee Event Report] 346/80-029.

2 NRC, ibid., citing LER [Licensee Event Report] 346/81-037.

2 personal communication with Toledo Safe Energy Coalition attorney Terry Lodge, November 7, 2010.

* See, for example, Technical Study of Spent Fue! Pool Accident Risk at Decommissioning Nuclear Power Plants
(NRC, NUREG-1738, 2001), as well as the 1982 NRC/Sandia National Lab report, “Calculation of Reactor
Accident Consequences” (CRAC-2).

% See: NRC news releases, both dated June 25, 1998, “NRC TEAM DISPATCHED TO DAVIS-BESSE
NUCLEAR PLANT,” (http://permanent access.apo.gov/ips 11598/ www.nrc.gov/reading-rm/doc-
collections/news/1898/98-40iii.html), and “NRC INSPECTION TEAM MONITORING DAVIS-BESSE PLANT
RESPONSE TO TORNADO DAMAGE AND LOSS OF OFFSITE POWER,”

(hitp://permanent access gpo.gov/ips11598/www.nre. gov/reading-rm/doc-collections/news/1998/98-40aiii html);
see also LICENSEE EVENT REPORT (LER) 1998-008-00, “Tornade Damage to Switchyard Causing Loss of
Offsite Power,” EVENT DATE 6/24/98, REPORT DATE 08/21/1998.

*U.8. General Accounting Office, Report to Congressional Requestors, “NUCLEAR REGULATION: NRC Needs
to More Aggressively and Comprehensively Resolve Issues Related to the Davis-Besse Nuclear Power Plant's
Shutdown,” GAO-04-415, May 2004,

Tom Henry, Toledo Blade, “Public asked for its input on license extension at Davis-Besse: Nuclear plant seeks
OK for 20 more years,” Nov. 1, 2010, http://www.toledoblade.com/article/20101101/NEWS16/10310341. For more
information on FirstEnergy’s record-breaking fines and penalties, see NRC “NOTICE OF VIOLATION AND
PROPOSED IMPOSITION OF CIVIL PENALTIES - $5,450,000; (NRC OFFICE OF INVESTIGATIONS REPORT
NO. 3-2002-006; NRC SPECIAL INSPECTION REPORT NOQ. 50-346/2002-08(DRS)); DAVIS-BESSE NUCLEAR
POWER STATION,” April 21, 2005, http://www.nrc.gov/reading-rm/doc
collections/enforcement/actions/reactors/ea0507 1.htmi as well as U.S. Dept. of Justice press release,
“Firstenergy Nuclear Operating Company to Pay $28 Million Relating to Operation of Davis-Besse Nuclear Power
Station,” Jan. 20, 20086, http://www.justice.gov/opa/pr/2006/January/08_enrd_029.html. For more information on
this Davis-Besse near-disaster, and its aftermath, see the extensive coverage by Henry in the Toledo Blade, as
well as by John Funk and John Mangels in the Cleveland Plain Dealer, beginning in early 2002 and continuing for
months and even years after. Also search for Davis-Besse at www ucsusa org for numerous reports and
backgrounders by Dave Lochbaum. For instance, Lochbaum’s Walking a Nuclear Tightrope: Unjearned Lessons
of Year-plus Reactor Qutages, viewable at

hitp://www. ucsusa. org/nuctear power/nuciear power_risk/safety/walking-a-nuctear-tightrope html, provides a
detailed chronicle of Davis-Besse’s over two year shutdown.

% Event inquiry Regarding NRC's Regulation of Davis-Besse Regarding Damage to the Reactor Vessel Head,
Case No. 02-038, December 30, 2002, http://www.nrc.gov/reading-rm/doc-collections/insp-gen/2003/02-03s.pdf
2 U.S. General Accounting Office, “NUCLEAR REGULATION: NRC Needs to More Aggressively and
Comprehensively Resolve Issues Related to the Davis-Besse Nuclear Power Plant's Shutdown,” ibid.

* «Statement of Congressman Dennis J. Kucinich on the GAO Report on the Davis-Besse Nuclear Power Plant,”
May 18, 2004, http:/fwww . kucinich.house. gov/News/DocumentSingle. asox?Document| D=26006.

3 Aprit 2004, https://reports. energy.gov/BlackoutFinal-Web.pdf.

* See the Feb. 13, 2003 entry regarding Davis-Besse’s long shutdown at

httpy/fwww ucsusa. org/assets/documents/nuciear power/davis-besse-il.pdf, in Dave Lochbaum of UCS's report
Walking a Nuclear Tightrope: Unleamed Lessons of Year-pius Reactor Outages, viewable at
hitp/fwww . ucsusa org/nuctear_power/nuclear power risk/safety/walking-a-nuclear-tightrope html.

* Henry, Nov. 1, 2010, ibid.

8



94

* hitp:/Avww Ucsusa.org/assets/documents/nuclear_power/20100405-db-ucs-petition-pressure-boundary-leakage-
Lodf

*Tom Henry, “FirstEnergy acted appropriately over Davis-Besse event, NRC says,” September 11, 2010, Toledo
Blade, hitp://www toledoblade.com/article/2010091 /NEWS16/9100370.

3 hitp://www. ucsusa org/assets/documents/nuciear_power/20100405-db-ucs-petition-pressure-boundary-
leakage-1.pdf.

DOE/EIS-0250, Final Environmental Impact Statement for a Geologic Repository for the Disposal of Spent
Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada, Appendix A, Inventory
and Characteristics of Spent Nuclear Fuel, High-Level Radioactive Waste, and Other Materials, Table A-7,
Proposed Action spent nuclear fuel inventory (MTHM), page A-15, February 2002,

http://nepa.energy.govinepa documents/EIS/EIS0250/VOL 2VOL2 A PDF.

*® DOE/EIS-0250, Final Environmental Impact Statement for a Geologic Repository for the Disposal of Spent
Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada, Appendix A, Inventory
and Characteristics of Spent Nuclear Fuel, High-Level Radioactive Waste, and Other Materials, Table A-8,
inventory Modules 1 and 2 spent nuclear fuel inventory (MTHM), page A-16, February 2002,
hitp://nepa.energy.gov/nepa _documents/EIS/EIS0250/V0OL. 2/VOL2 A PDE.

* Personal communication with Toledo Safe Energy Coalition attorney Terry Lodge, November 7, 2010.

“ Technical Study of Spent Fuel Pool Accident Risk at Decommissioning Nuclear Power Plants (NRC, NUREG-
1738, 2001). See also Robert Alvarez, Jan Beyea, Kiaus Janberg, Jungmin Kang, Ed Lyman, Allison Macfarlane,
Gordon Thompson, Frank N. von Hippel, “Reducing the Hazards from Stored Spent Power-Reactor

Fuel in the United States,” Science and Global Security, 11:1-51, Princeton University, Princeton, NJ, January
2003.

41 Kevin Kamps, “Get the Facts on High-Level Atomic Waste Storage Casks,” NIRS, updated July 15, 2004,
hito://www.nirs. org/radwaste/atreactorstorage/drycaskfactsheet7152004. pdf.

“'NRC news release No. 10-162, “NRC APPROVES UPDATES TO NUCLEAR WASTE CONFIDENCE
FINDINGS AND RULE,” September 15, 2010.

“ Con game, U.S. slang for confidence game, is defined by the World Book Dictionary (Doubleday and Company,
Inc., Chicago, 1985} as “a fraud in which the swindler persuades his victim to trust him, especially with money or
valuables.”

*“ NRC, “NRC APPROVES UPDATES TO NUCLEAR WASTE CONFIDENCE FINDINGS AND RULE,” ibid.

% Donald L. Barlett and James B. Steele, Forevermore: Nuclear Waste in America, W.W. Norton, New York,
1985,

“ payl Gunter, “Leak First, Fix Later: Uncontrolled and Unmonitored Radioactive Releases from Nuclear Power
Plants,” Beyond Nuclear, April 2010, hitp:.//www. beyondnuclear.ora/reports/.

47 “Davis-Besse Nuclear Power Station Response to Groundwater Protection - Data Collection Questionnaire,”
included as Attachment 2 (question 3, page 2 of 3} in July 31, 2006 submittal from Gary R. Leidich, President and
Chief Nuclear Officer, FENOC, addressed to the Document Control Desk at NRC, entitled “SUBJECT:
Groundwater Protection - Data Collection Questionnaire.”

% «Tritium: A Universal Health Threat Released by Every Nuclear Reactor,” March 2010,

hito://www. beyondnuclear. ora/storage/documents/Tritiumbasicinfofinal. pdf.

* Tom Henry, “Davis-Besse radioactive leak is fixed,” October 25, 2008, Toledo Blade,

hittp: /v toledoblade com/apps/pbes diVarticle?AID=/20081028/NEWS 16/8 10250355,

%0“Routine Radioactive Releases from Nuclear Power Plants in the United States: What Are the Dangers?”
Beyond Nuclear, Jan. 2009, hito/iwww. bevondnuclear. org/storage/documents/rrus. pdf.

5t Al Levels of Radiation Confirmed to Cause Cancer,” NIRS press release, June 30, 2005, referring to the
findings of the U.S. Nafional Academies of Science (NAS) in its BEIR VI, or seventh Biological Effects of lonizing
Radiation report, on "Health Risks from Exposure to Low Levels of lonizing Radiation,”
nttp//vwww . nirs org/press/06-30-2005/1.

%2 “NRC to push probe of Davis-Besse blast,” Toledo Blade, November 2, 2010,

hito:/fwww. toledoblade convarticle/20101102/NEWS16/101 108957 .

% Tom Henry, “Davis-Besse security guard injured when gun discharges,” Toledo Blade, November 28, 2009,
http/Awww. toledoblade. comy/article/20091128/NEWS16/911280355.

" Douglas Guarino, “Agencies Struggle To Craft Offsite Cleanup Plan For Nuclear Power Accidents,” inside EPA,
originally posted and dated Nov. 10, 2010, hitp/environmentainewsstand, com/Environmental-NewsStand-

9



95

General/Public-Content/agencies-struggle-to-craft-offsite-cleanup-plan-for-nuclear-power-accidents/menu-id-
608.himl.

% David Lochbaum, Union of Concerned Scientists, “U.S. Nuclear Plants in the 21 Century: The Risk of a
Lifetime,” May 2004, hitp://www.ucsusa org/assets/documents/nuclear power/nuclear04fnl.pdf.

% Matthew L. Wald, “An 80-Year Run for Nuclear Reactors?”, Green: A Blog about Energy and the Environment,
New York Times, November 2, 2010, hitp./igreen.blogs.nylimes.com/2010/11/02/an-80-vear-run-for-nuciear-
reactors/.

5" Max Neubauer, R. Neal Elliott, Amanda Korane, John A. "Skip" Laitner, Vanessa McKinney, Jacob Talbot, and
Dan Trombley, Shaping Ohio’s Energy Future: Energy Efficiency Works, American Council for an Energy Efficient
Economy (ACEEE), Summit Blue Consuiting, ICF International, and Synapse Energy Economics, ACEEE Report
E092, March 2009. hitp://www.acees. org/sites/default/files/publications/researchreports/EQS2 pdf.

% Dr. Arjun Makhijani, Carbon-Free and Nuclear-Free: A Roadmap for U.S. Energy Policy, RDR Books,
Muskegon, M and |EER Press, Takoma Park, MD, 2007, hiip.//carbonfreenycleariree. org/ and
hitp:/Awww ieer. org/carbonfree/

®ys. Department of Energy, National Renewable Energy Laboratory, Wind Powering America, Ohio Offshore
Wind Map and Resource Potential,

hite:/fwww. windpoweringamerica goviwindmaps/offshore_states. asp?stateab=oh and Ohio Wind Map and
Resource Potential, hittp://www . windpoweringamerica.gov/wind_resource _maps.asprstateab=oh.

% Toledo area companies pioneering solar panel manufacture include Willard & Kelsey Solar Group LLC
{hitp:/iwksolargroup.com/ ) in Perrysburg, Ohie, Xunlfight Corp. in Toledo (http://www xunlight.com/}, and First
Solar Inc. (http:/Awww firstsolar.com/en/index.php), which is based in Arizona but has its only North American
factory in Perrysburg Township, Chio.




96




97

Table of Contents

Executive SUMMAary. ...
Background on emergency authority at the Nuclear Regulatory Commission.............

Chairman Jaczko kept the other four Commissioners fully informed regarding the
Japanese emergency, despite claims to the contrary made
by these COMMISSIONEIS. ...ttt e e

Four NRC Commissioners attempted to delay and otherwise impede the
creation of the NRC Near-Term Task Force on Fukushima..............................

Four NRC Commissioners conspired, with each other and with senior
NRC staff, to delay the release of and alter the NRC Near-Term Task Force report on
Fukushima. . ...

The other NRC Commissioners attempted to slow down or otherwise impede
the adoption of the safety recommendations made by the NRC Near-Term Task Force
on Fukushima........o

A review of emails and other documents indicates high levels of suspicion and hostility
directed at the Chalrman .................... i

The consideration of the Fukushima safety upgrades is not the only safety-related
issue that the other NRC Commissioners have opposed...........................

19



98

Executive Summary

In the wake of the meltdowns at the Fukushima Daiichi Nuclear Power Plant,
Congressman Edward J. Markey (D-Mass.) issued a report,' numerous letters® and introduced
legislation® all aimed at highlighting potential safety vulnerabilities and accelerating the
implementation of the needed safety enhancements. Congressman Markey was particularly
concerned that the Commission was moving too slowly to adopt these new measures.

In late October 2011, Congressman Markey sent a letter to the Nuclear Regulatory
Commission (NRC) requesting copies of all documents (including voting records, reports,
emails, correspondence, memoranda, phone or meeting minutes or other materials) related to the
events of Fukushima or the NRC’s response thereto prepared or obtained by any Commissioner
or member of any Commissioner’s staff. While most Commissioners marked every single
document — including articles that appeared in the public media — to be not for public release —
this narrative is an effort to provide a summary of the thousands of pages of materials that were
responsive to that request. The review of these materials indicates that:

1. Four NRC Commissioners attempted to delay and otherwise impede the creation of the
NRC Near-Term Task Force on Fukushima.

2. Four NRC Commissioners conspired, with each other and with senior NRC staff, to delay
the release of and alter the NRC Near-Term Task Force report on Fukushima.

3. The other NRC Commissioners attempted to slow down or otherwise impede the
adoption of the safety recommendations made by the NRC Near-Term Task Force on
Fukushima.

4. NRC Chairman Greg Jaczko kept the other four NRC Commissioners fully informed
regarding the Japanese emergency, despite claims to the contrary made by these
Commissioners.

5. A review of emails and other documents indicates high levels of suspicion and hostility
directed at the Chairman.

6. The consideration of the Fukushima safety upgrades is not the only safety-related issue
that the other NRC Commissioners have opposed.

! http://markey. house gov/does/05-12-11reportfinalsmall pdf

2 hitp://markey.house.gov/docs/3-11-11_nre_japan_letter pdf
http://markey.house.gov/docs/03-13-1 lejmtopotusemergencyresponse. pdf
http:/markey house.gov/doces/letter_to_holdren 3-14-11.pdf
http://markev.house.gov/docs/eim capps_nre_letter 03.15.11 pdf
http://markey house.gov/docs/ltr_to_sec_sebelius 3-16-11.pdf
http://markev.house gov/docs/worst_case nrc letter 03.18.11.pdf
http://markev.house. gov/docs/4.15.11.nre pdf
hitp://markey. house. gov/docs/05092011_ ki pdf
http://markev.house.gov/docs/nre_pgde letter 1 07.14.11.pdf

hitp:/markey.house. gov/images/201 1-08-24 jazkoletter. pdf
http://markey. house.gov/docs/sept_8_2011 ltr_to nre.pdf
3 http://markey.house. gov/index. php?option=com_content&task=view&id=4286&Itemid=141
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Background on emergency authority at the Nuclear Regulatory Commission

After the 1979 Three Mile Island (TMI) nuclear accident and the failures in
communication and other response activities, the President’s Commission on the accident at TMI
chaired by John G. Kemeny (“the Kemeny Commission”) made numerous findings related to the
NRC’s response to the accident, including one that states “With its present organization, staff,
and attitudes, the NRC is unable to fulfill its responsibility for providing an acceptable level of
safety for nuclear power plants®” It also found that “The quality of information provided to the
public in the event of a nuclear plant accident has a significant bearing on the capacity of people
to respond to the accident, on their mental health, and on their willingness to accept guidance
from responsible public officials,” and “Neither Met Ed nor the NRC had specific plans for
providing accident information to the public and the news media.>

In 1980, Congress enacted legislation to reorganize the NRC in the wake of the Kemeny
Commission’s report.” That legislation set out the responsibilities of the five NRC
Commissioners, and additionally delegated specific responsibilities to the Chairman. Among
other provisions, the law states that:

+ “The Chairman shall be the official spokesman for the Commission,”

* “there are hereby transferred to the Chairman all the functions vested in the Commission
pertaining to an emergency concerning a particular facility or materials licensed or
regulated by the Commission, including the functions of declaring, responding, issuing
orders, determining specific policies, advising the civil authorities, and the public,
directing, and coordinating actions relative to such emergency incident.”

¢ “To the maximum extent possible under the emergency conditions, the Chairman or other
member of the Commission delegated authority under subsection (b), shall inform the
Commission of actions taken relative to the emergency.”

* “(d) Following the conclusion of the emergency, the Chairman, or the member of the
Commission delegated the emergency functions under subsection (b), shall render a
complete and timely report to the Commission on the actions taken during the
emergency.”

After the terrorist attacks of September 11, 2001, NRC Chairman Richard Meserve
activated the NRC’s Emergency Operations Center and directed NRC staff to review the NRC’s
security regulations and procedures’. Although the September 11 attacks did not ocour at a

* hitp://www.pddoc.com/tmi2/kemeny/nuclear_re gulatory_commision2 htm

3 htp/fwww.pddoe.com/tmi2/kemenv/publics right to_information him

S http://www nre. gov/reading-rm/doc-collections/nure; gs/staff/sr0980/ml022200075-vol 1. pdf

7 http://www.nre. gov/reading-rm/doc-collections/congress-docs/congress-testimony/2002/04-11-
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nuclear power plant, the NRC Chairman evidently used his emergency powers to direct the early
response and policy review by the Commission and its staff.
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Chairman Jaczko kept the four other Commissioners fully informed regarding the
Japanese emergency, despite claims to the contrary made by these Commissioners.

After the earthquake and tsunami struck on March 11, the NRC’s headquarters
Operations Center began to monitor the situation on a 24-hour basis in accordance with the 1980
NRC reorganization act”. This occurred in keeping with NRC policy guidance, which states that
the 1980 reorgapization plan gives the “Chairman sole discretion to determine when to declare
an emergency.”” That plan also states that “it is recommended that the Chairman provide notice
to the other Commissioners and the NRC staff that an emergency status... has been entered.
Such notice allows the staff to be cognizant that they should follow Chairman directives rather
than await the normal Commission decision-making processes.”

On May 4, Commissioners Kristine L. Svinicki and William D. Magwood told the House
Energy and Commerce Committee that they had never been informed of the Chairman’s decision
to move to emergency status, while Commissioner William C. Ostendorff stated that he had not
been “fully” informed though he had discussed the topic with Chairman Jaczko on March 31."°
Similar statements were made by all four NRC Commissioners at a June 16 hearing of the Senate
Environment and Public Works Committee.

These assertions have also been made in less public ways. For example, on March 30,
2011 at 11:40 AM., Oklahoma Senator James Inhofe’s staff emailed the other four NRC
Commissioners’ chiefs of staff asking, “As soon as possible, please provide the date, time and
manner in which Chairman Jaczko informed your commissioner of his declaration of his exercise
of emergency authority. Please include any information the Chairman providing [sic] his
expectations regarding the duration of this emergency situation and his plan for returning the
agency to a non-emergency status. Please include the date, time, and manner in which your
commissioner indicated his approval to Chairman Jaczko.”

In response to this request, Commissioner Ostendorff’s staff indicated that he was
informed on March 17 by one of Chairman Jaczko’s staff that “the [NRC] operations center is
activated and taking direction from the Chairman, but no policy functions have been transferred
to the Chairman.” "' Commissioner Magwood’s staff indicated that “Commissioner Magwood
has not been informed by the Chairman that a declaration of emergency authority has been
invoked. The Chairman has not provided notice to the Commission, either verbally or in writing,
that an emergency status has been entered.”” Commissioner Svinicki’s staff indicated that

§ See, for example, the September 24, 2011 letter from NRC to Senator Jeff Sesstons

? http:/fwww.nre. gov/about-nre/policy -making/icp-chapter-1-201 1. pdf#page=9

1e http:/democrats energy commerce house.gov/sites/default/files/image uploads/Transeript 05.04.11 Hearing EE-

EP pdf

" March 30, 2011 11:44 AM email from Ho Nieh to Annie Caputo
2 March 30, 2011 3:02 PM email from Patrice Bubar to Annie Caputo
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“Commissioner Svinicki has not been informed by Chairman Jaczko of any declaration of an
emergency or the Chairman’s invocation of emergency response authority ”"

Yet an examination of internal NRC emails and other documents clearly demonstrate that
these assertions are patently untrue:

« Following the Japanese earthquake and tsunami, an email (Attachment 1) was sent to the
chiefs of staff of all NRC Commissioners at 9:34 AM on March 11 reporting that “NRC
HQ and Region IV are monitoring the potential impact of tsunamis impacting NRC
licensees and licensed materials. ™

» When the NRC entered emergency monitoring mode, meaning that the emergency
authority contemplated in the 1980 NRC reorganization had automatically shifted to the
Chairman, an email (Attachment 1) was sent informing all Commission offices that this
had occurred 23 minutes later, at 10:09 AM, stating that “the NRC is in the Monitoring
Response Mode as of 0946 on 3/11/11"", and the first briefing of Commissioner staff
took place just over three hours later (Attachment 1). '° In the first 24 hours following the
earthquake, four Commissioner staff briefings occurred."”

¢ On March 11 at 7:43 PM Chairman Jaczko emailed (Attachment 1) the other
Commissioners letting them know that the NRC was continuing to monitor the evolving
situation in Japan and that he would keep them updated as best as possible. ™

¢ Chairman Jaczko personally briefed his colleagues regularly, including full Commission
briefings on March 12, 13, 14, 15, 17, 18, 26, 30, 31, and April 7. These regular full
Commission briefings were cancelled when the other Commissioners ceased participating
in them. Additionally, Chairman Jaczko held personal meetings or calls with
Commissioner Apostolakis (March 11, 24, 25), Commissioner Ostendorff (March 20, 21,
31, April 7), Commissioner Svinicki (March 23, 30) and Commissioner Magwood
(March 26).

* Regular briefing calls were also held for Commissioners” staffs (see Attachment 1 for the
scheduling announcements for some of these briefings), every eight hours through March
15, every 12 hours through March 31, daily through April 10 and then twice weekly

B April 1, 2011 1:56 PM email from Jeffry Sharkey to Annie Caputo

' March 11, 2011 9:34 AM from John Monninger to Jeffry Sharkey, Belkys Sosa, Patrice Bubar, Neha Dhir, and
Ho Nieh

' March 11, 2011 10:09 AM email from Joe O'Hara

1 See, for example, the September 24, 2011 letter from NRC to Senator Jeff Sessions
17 See, for example, the September 24, 2011 letter from NRC to Senator Jeff Sessions
¥ March 11, 2011 7:43PM email from Greg Taczko to the other 4 NRC Commissioners
¥ See, for example, the September 24, 2011 letter from NRC to Senator Jeff Sessions
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through May 16.%° The Commissioners’ staffs often took detailed notes on the
information received from these calls and shared them with the Commissioners for whom
they worked, all of which were reviewed by Rep. Markey’s staff.

The NRC Office of International Programs circulated daily news clips on the disaster and
weekly updates (that sometimes included information on the disaster) to all Commission
offices. Rep. Markey’s office reviewed 287 pages news clips and 65 pages of weekly
updates that had also been provided to the rest of the Commission.

Each day (and more than daily during the early stages of the crisis), “situation reports”
detailing all developments were sent to all Commission offices. *’

Yet at the same time that the Commissioners were provided with regular updates, the

Commissioners and their staffs were complaining amongst themselves and were overtly
suspicious of the Chairman’s intent and actions.

For example, after a March 18, 2011 telephone call, several of the Commissioners’ staffs
emailed each other with comments such as “what a bunch of s—t”, “I detected a
significant amount of a—kissing”, “that was a bunch of Barbra Streisand.”*

Following the March 27 8 PM conference call at which Commissioner Svinicki’s chief of
staff took and circulated extensive notes, her chief of staff emailed the Commissioner
stating that he was “at a loss on understanding how the Commission is being kept fully
and currently informed.” #

On April 16, Chairman Jaczko’s chief of staff tried to arrange a conference call for the
Chairman to brief the other Commissioners on some new information related to Japan. *
Commissioner Svinicki’s staff wondered to Commissioner Svinicki why the call couldn’t
just be with staff rather than with Commissioners.*’

4

2 Qee, for example, the September 24, 2011 letter from NRC to Senator Jeff Sessions

M Asan example, more than 220 pages of these documents can be found at
http://pbadupws.nre. gov/docs/ML 1122/MIL, 11229A190.pdf and

http://pbadupws.nre. gov/docs/ML 1129/ML 11294A327 pdf

2 March 18, 8:30 PM emails to and from Belkys Sosa, William Orders, Patrick Castleman, and Mike Franovich

# March 27, 2011 9:58 PM email from Jeffry Sharkey to Kristine Svinicki

2 April 16, 2011 8:112 AM email from Josh Batkin to Annette Vietti-Cook

* April 16, 2011 3:01 PM email from Patrick Castleman to Kristine Svinicki

8



104

Four NRC Commissioners attempted to delay and otherwise impede the creation of the
NRC Near-Term Task Force on Fukushima

On March 17 2011, Chairman Jaczko circulated a draft document™ calling for the
creation of a senior NRC Task Force to study the Fukushima accident to provide
recommendations to the NRC related to what additional safety and enforcement measures should
be taken to ensure the safety and resiliency of U.S. nuclear power plants. He proposed that the
full Commission meet publicly on March 21 to approve the document, and asked for the other
Commissioners to review it in advance. On March 19, following a 10:13 AM email from NRC’s
Executive Director for Operations Bill Borchardt to the Chairman that suggested some specific
methodological steps the Task Force could take, the Chairman solicited input from the other four
Commissioners on Mr. Borchardt’s proposal. > On March 20, 2011, the Chairman sent another
email (Attachment 1) to the rest of the Commission that included a revised proposal for the Task
Force that incorporated feedback he had received, some additional documents intended to
support the proposal to create the NRC Near-Term Task Force, and a request that they provide
him with any feedback.

Private communications between the Commissioners and their staffs indicate a desire to
disparage, delay or otherwise impede the Chairman’s efforts:

* InaMarchl7, 2011 report to his staff on a 4 PM call with Chairman Jaczko,
Commissioner Magwood said that “it’s now pretty obvious that [the Chairman] plans to
keep the Commission out of this entire exercise,” and that the Chairman’s statement that
the recommendation to evacuate U.S. citizens within 50 miles of the Fukushima reactors
came as a surprise to Chairman Jaczko “wasn’t credible.”

*  On March 17, 2011, Commissioner Magwood’s staff suggested to him that “we should
try to get two other offices to agree that we use an exemption to close the [March 21
public] meeting.” If the meeting remained an ‘agenda planning meeting’, she noted, as
opposed to a closed meeting, “the Chairman maintains control.” ** Commissioner
Magwood ended up approving the agenda planning meeting, but suggested further
coordination among the other Commissioners.

¢  On March 17, 2011, Commissioner Magwood emailed Commissioner Svinicki on the
proposal, stating “my reaction is that it is pretty clear that there is no expectation that the

= http://www.nre. gov/reading-rm/doc-collections/commission/comm-secy/2011/2011-0002comgbij-vir.pdf

¥ March 19, 2011 10:13 AM email from Bill Borchardt to Greg Jaczko and 12:37 PM email forwarding the
Borchardt proposal to the rest of the NRC Commissioners

* March 20, 2011 7:42 PM email from Greg Jaczko to the other 4 Commissioners
* March 17, 2011 5:28 PM email from Bill Magwood to Patrice Bubar and William Orders
3 March 17, 2011 10:38 PM email from Patrice Bubar to Bill Magwood
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Commission will play a substantive role in this exercise.... We should coordinate in
advance to make sure the [other Commissioners] is of the same mind.” *!

* On March 19, 2011, Commissioner Svinicki sarcastically emailed her staff, in response to
the Chairman’s request for input on the Borchardt proposal, “apparently all U.S. Laws
have been suspended for this ‘emergency’” 2 and, “I can’t see why this needs to be
agreed to before Monday.” **

¢ OnMarch 20, 2011, in response to the Chairman’s email he sent directly requesting input
on draft Near-Term Task Force documents (as opposed to having such a request be
submitted by NRC staff), Chairman Magwood emailed his staff sarcastically saying
“procedures? Who needs procedures?”**

It took until Wednesday, March 23 for the Commission to approve a modified version of
the Chairman’s proposal. A look at the Commissioners individual voting records® indicates
that:

* Commissioner Magwood, in his first vote on the proposal, removed the phrase “The
report would be released to the public per normal Commission processes” and replaced it
with “The report would be released to the public subsequent to its approval by the
Commission.” Commissioner Apostolakis concurred with that position.

¢ Commissioner Svinicki’s first vote states that “this crisis has not created an emergency in
the United States, and the Commission and the staff should adhere to existing protocols.”
She also expressed agreement with the edits to the proposal made by Commissioners
Magwood and Apostolakis.

The final document™ approved by the Commission indicates that the Chairman Jaczko
evidently brokered a compromise between his proposal, which would have allowed for the
automatic and public release of the results of the investigation, and Commissioners’ Magwood,
Apostolakis and Svinicki’s views that the Commission first “approve” its public release, which
could have led to both delays in public awareness regarding its findings, as well as to edits to the
document by the Commission prior to its release. These concerns were noted in a March 22,
4:41 PM email (Attachment 1) from Chairman Jaczko to the other four Commissioners that
stated, “I have concerns with the current majority position to only release publicly the task force
reports after the commission approves them.” Commissioner Apostolakis also noted that the
Chairman had concerns that issuing the reports to the public after the Commission reviews them

3 March 18, 2011 7:09 AM email from Bill Magwood to Kristine Svinicki

3 March 19, 2011 2:37 PM email from Kristine Svinicki to Jeffry Sharkey and Darani Reddick
¥ March 19, 2011 12:57 PM email from Kristine Svinicki to Jeffry Sharkey and Darani Reddick
3* March 20, 2011 8:42 PM email from Bill Magwood to Patrice Bubar

* nitp://www.nre. gov/reading-rm/doc-collections/commission/comm-secy/2011/2011-0002comgbj-vtr. pdf

36 hitp://www.nre. gov/reading-rm/doc-collections/commission/comm-secy/2011/2011-0002compbi~srm pdf
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“may create the impression the commission will sanitize the reports.” *"The final document reads
“The report would be released to the public per normal Commission processes (including its
transmission to the Commission as a Notation Vote Paper).”

Following the release of Chairman Jaczko’s vote approving the creation of the NRC
Near-Term Task Force, Commissioners Magwood and Svinicki continued to privately gripe. In
a March 25, 2011 1:57 PM email to Commissioner Magwood, Commissioner Svinicki stated,
about the Chairman’s vote, “what was that you were saying earlier about reasonable people
being reasonable? I've forgotten now.” In response, Commissioner Magwood stated “What color
is the sky on his planet?’

3 March 22, 2011 1:32 PM email from Commissioner Apostolakis to Michael Snodderly and Belkys Sosa
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Four NRC Commissioners conspired, with each other and with senior NRC staff, to delay
the release of and alter the NRC Near-Term Task Force report on Fukushima

According to the Commission-approved document that created the NRC staff Task
Force®, the Task Force report was supposed to be transmitted directly to the Commission when
it was complete, 90 days after the creation of the Task Force. All input from other NRC staff
and external stakeholders was intended to be obtained later.

Tt is clear from a review of emails and other documents that some of the Commissioners,
having discussed their concerns about the contents of the Near-Term Task Force report amongst
themselves before it was formally completed and submitted, worked with some NRC staff to
alter the materials the Commission would be asked to vote on. They also attempted to delay its
release both to Congress and the public.

According to emails reviewed by Rep. Markey’s staff, Marty Virgilio, NRC’s Deputy
Executive Director for Reactor and Preparedness Programs and a member of the NRC Near-
Term Task Force, briefed Commissioner Bill Magwood and two other Commissioners the week
of June 27, 2011, approximately two weeks before the report was released. After that briefing,
Commissioner Magwood’s staff told Commissioner Ostendorff’s staff that Commissioner
Magwood would be requesting time to “let him know of his concerns with how this is shaping
up.”*® Commissioner Svinicki apparently was also “quite concerned about its rumored
content.”*

On June 29, all Commissioners were sent a draft of a charter and timeline associated with
the release of the NRC Fukushima Near-Term Task Force report.  The charter included
Chairman Jaczko’s proposal that the report be transmitted to the Commissioners and to
Congressional Committees on July 12, and then released publicly the next day.

On July 4, Commissioner Magwood was informed by his staff that the proposed schedule
would “not leave time for deliberation before the public views the report.”*! Additionally, his
staff advised him that although he had committed to support the transmission of the report to
Congressional Committees on the same day it was transmitted to Commissioners during a June
16" hearing of the Senate Environment and Public Works Committee, his staff felt he had some
“wiggle room as far as whether the Commission needs to agree” with the proposed timeline that
provided for the report to be transmitted to Congressional Committees at the same time that it
was transmitted to the Commission.** His staff suggested that the Commissioners turn the
release of the Near-Term Task Force report into a voting matter to “release the report to the

* http://www nre.gov/reading-rm/doc-collections/commission/comm-secy/2011/2011-0002comgbi-srm pdf
* July 1 2011 8:10 AM email from Patrice Bubar to Ho Nieh

“ July 8, 2011 5:42 AM email from Ho Nieh to Sunny Bozin and Mike Franovich

4 July 4 2011 3:35 PM email from Patrice Bubar to Bill Magwood

“ July 5, 2011 12:58 PM email from Patrice Bubar to Bill Magwood and Margaret Bupp
12
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public 10 days after the Commission received it and to control release of the report to the
Committee to the same time as it is released to the public.”

Commissioner Magwood then instructed his staff to discuss the matter with other
Commissioners’ staffs. * Although the NRC had already rejected Commissioner Magwood’s
proposal*™ to publicly release the Near-Term Task Force report only after it had been approved
(and, presumably, edited) by a majority of the Commissioners, Commissioner Magwood began
to attempt to prevent its release to Congress and the public anyway.

On July 5, Commissioner Magwood’s chief of staff sent an email to the three other
Commissioners’ chiefs of staff expressing the concern that the Near-Term Task Force report was
being publicly released too quickly and that it was being “provided to the Committees before the
Commission even has a chance to review it”. She indicated that she had suggested to
Commissioner Magwood that the Commission either disapprove the plan for the Task Force
report or turn it into a voting matter “to allow the Commission to have more influence over the
timing of the release of the report.” She asked her colleagues to let her know if their bosses
could support this proposal. * Commissioner Svinicki’s staff recommended that she support the
“underlying intent” of Commissioner Magwood’s proposal *

When it became clear that the Commission would not provide majority support for the
Chairman’s proposal to release the Near-Term Task Force report on July 13, the NRC staff itself
~ as opposed to the NRC Chairman ~ sent a July 8 request to the Commissioners requesting the
July 13 public release of the Task Force report.  This request was approved by a majority of the
Commissioners on the evening of July 12.

As the Near-Term Task Force report was being finalized, Bill Borchardt, NRC’s
Executive Director for Operations, attached his own views to the report so that the five
Commissioners would be asked to vote on his views in addition to the contents of the Task Force
report itself. This happened despite the NRC vote to have the report transmitted absent such
materials so that the Commission could vote on the report alone”’. Additionally, a July 11 email
from Marty Virgilio, NRC’s Deputy Executive Director for Reactor and Preparedness Programs
to Chairman Jaczko (Attachment 1) indicated that the document forwarding “the Task Force
report will have no [NRC Executive Director for Operations] analyses or recommendations.*®

* Tuly 3, 2011 1:16 PM email from Bill Magwood to Patrice Bubar and Margaret Bupp

“ http://www.nre.gov/reading-rm/doc-collections/commission/comm-secy/2011/2011-0002comebj-vir.pdf

# July 5, 2011 1:50 PM email from Patrice Bubar to Jeffry Sharkey, Belkys Sosa and Ho Nieh
* July 3, 2011 2:08 PM email from Jeffry Sharkey to Kristine Svinicki

47 July 29, 2011 letter from Chairman Jaczko to Congressman Darrell Issa

# July 11,2011 5:51 PM email from Marty Virgilio to Chairman Jaczko
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Nevertheless, Mr, Borchardt attached a 5 page memo® to the Near-Term Task Force
report that, in addition to summarizing some of the background on the Task Force and
emphasizing that U.S. nuclear power plants were unlikely to experience the same problems as
the Fukushima power plant had, also recommended that “before deciding on the path forward
and the specific recommendations in the Task Force’s report, the Commission may wish to
solicit external stakeholder input” and that there would be a benefit “to developing alignment on
the objectives, approaches and schedules [with that of external stakeholders] for implementing
safety improvements.”

‘When Mr. Borchardt’s views were removed on July 12, Chairman Jaczko contacted all
the other Commissioners to explain why that had occurred, and none raised any concerns directly
to him,*® Despite this, staff for Commissioners Magwood and Svinicki contacted ** Mr.
Borchardt and other NRC staff, and learned that Mr. Borchardt informed the Chairman that he
planned on making his objection to the removal of his views public.”* ** Commissioner
Magwood’s chief of staff also contacted Commissioner Apostolakis’ chief of staff requesting her
boss’s support for a proposal to have the Commission send the Task Force report to Mr.
Borchardt so that he could provide the Commission with his views.* Commissioner Svinicki
subsequently attempted to directly ascertain what the contents of Mr. Borchardt’s views were,”
and ultimately incorporated some of them into her vote on the Task Force report.

On July 11, 2011 Commissioners staff were formally offered a briefing™ on the Near-
Term Task Force report. This offer followed other requests from Commissioner staff for such a
briefing to occur prior to briefings that would be provided to other non-NRC parties.

On the evening of July 12, the chiefs of staffs of all NRC Commissioners were sent”” a
copy of the draft press release on the NRC Near-Term Task Force report that was to be sent the
following day, although typical Commission procedure states that circulation of such drafts an

* July 12, 2011 memo from R W. Borchardt to the 5 NRC Commissioners entitled “NEAR-TERM REPORT AND
RECOMMENDATIONS FOR AGENCY ACTIONS FOLLOWING THE EVENTS IN JAPAN”

* July 29, 2011 letter from Chairman Jaczko to Congressman Darrell Issa

1 July 12, 2011 10:11 PM email from Patrice Bubar to Marty Virgilio, and July 13, 2011 6:10 AM email from
Jeffry Sharkey to Bill Borchardt and Marty Virgilio.

52 July 8 2011 12:43 PM email from Patrice Bubar to Bill Magwood.

3 July 13. 2011 7:01 AM email from Bill Borchardt to Jeffry Sharkey.

4 July 11, 2011 3:50 PM email from Patrice Bubar to Belkys Sosa

* July 15, 2011 11:41 AM email from Kristine Svinicki to Bill Borchardt and Marty Virgilio.

5 July 7 2011 4:45 PM email from Richard Laufer to a large number of NRC and Commissioner staff.

7 July 12, 2011 8:04 PM email from Eliot Brenner to Joshua Batkin, Jeffry Sharky, Belkys Sosa, Patrice Bubar and
Ho Nieh
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hour in advance is recommended as a “collegial practice.”® Early the next morning,
Commissioner Magwood sent his comments to Chairman Jaczko, stating that “someone reading
this would think that every reactor in the country is a time bomb waiting to go off” and that the
press release was “almost breathless ™ The other three NRC Commissioners were copied on
this email, and Commissioner Svinicki quickly echoed Commissioner Magwood’s views.
Commissioner Magwood referred to the draft press release as “irresponsible” in an email to
Commissioner Ostendorff,”’

As it turned out, due to a leak of the Near-Term Task Force report on July 12, the NRC
public affairs office also shared the draft press release that evening with reporters who had
obtained the report itself. No suggested edits were accepted, in keeping with the 1980 NRC
reorganization act which provides that the Chairman is exclusively responsible for
communicating with the public during an emergency.®’

58 hitp: /fwww nre. gov/about-nre/policy -making/icp-chapter-1-201 1. pdf#ipage=8

* July 13 2011 7:00 AM email from Bill Magwood to Greg Jaczko
% July 13, 2011 8:20 Am email from Bill Magwood to Bill Ostendorff

sl http://www.nre. gov/about-nre/policy-making/icp-chapter-1-201 1 pdf#page=9
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The other NRC Commissioners attempted to stow down or otherwise impede the adoption
of the safety recommendations made by the NRC Task Force on Fukushima

After the Task Force report was released, the Commissioners’ attention turned to the
scheduled July 19 NRC meeting on the report’s contents. The other NRC Commissioners
continued to explore ways to delay action on adoption of the Task Force recommendations.
Commissioner Magwood even speculated that the effort to schedule this meeting after Chairman
Jaczko’s planned appearance at the National Press Club on July 18 “sounds like a scam to
forestall votes until he makes his speech.”®

On July 15 2011, Commissioner Magwood and Commissioner Ostendorff emailed one
another regarding their concerns with the Chairman’s desire to have the Commission vote on
how to move forward with each of the Task Force recommendations within 90 days.”® On July
16, Commissioner Ostendorff’s chief of staff emailed the chiefs of staff of Commissioners
Magwood and Svinicki saying that “the Commission needs to regain control of things” and
proposing that the other Commissioners propose a vote on an alternative plan for the Near-Term
Task Force report consideration than the one proposed by Chairman Jaczko. Chairman
Magwood’s chief of staff then replied that in her view, the way to do that would be to vote to
send the entire Task Force report “back to the staff,” “not support any of the meetings proposed
by the Chairman,” as well as other measures designed to “regain control”.

On July 17, Commissioner Ostendortf’s chief of staff emailed® the chiefs of staff for
Commissioners Apostolakis, Svinicki and Magwood that he proposed that the Commission not
vote to adopt any of the Task Force recommendations or even decide on whether to hold
additional meetings on the subject matter until the views of additional NRC staff were
understood, and until the Commission voted on a longer-term task NRC staff charter. He
requested the support of the other three Commission offices. In response, Commissioner
Svinicki’s staff indicated that he believed that the majority of the Commissioners were in
alignment with that approach, and that Commissioner Svinicki had informed Commissioners
Apostolakis, Magwood and Ostendorff that she believed the Task Force recommendations
should be referred to a second group of NRC staff charged with taking a longer-term look at the
accident.®® Commissioner Magwood’s staff then emailed Commissioner Svinicki’s staff, asking
whether he thought that Commissioner Ostendorff was on the same page as Commissioners
Svinicki and Magwood “as far as tumning the report back to the staff, not agreeing to any
meetings proposed by [Chairman Jaczko] and putting this whole thing back in process?” ¢’

2 July 12, 2011 7:47 AM email from Bill Magwood to Patrice Bubar

 July 15, 2011 8:08 AM email from Bill Magwood to Bill Ostendorff and the July 15, 2011 12:29 PM response.
& July 17 2011 12:04 PM email from Patrice Bubar to Ho Nieh and Jeffry Sharkey

%% July 17, 2011 12:04 PM email from Ho Nich to Jeffry Sharkey, Patrice Bubar and Belkys Sosa

% July 17, 2011 1:28 PM email from Jeffry Sharkey to Ho Nieh, Patrice Bubar and Belkys Sosa.

& July 17, 2011 1:55 PM email from Patrice Bubar to Jeffry Sharkey
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Commissioner Apostolakis’s chief of staff noted in an email to the Commissioner regarding the
strategy put forward by Commissioner Ostendorff’s office that “it is hard to find any pros with
[Chairman Jaczko’s] proposed path forward.”*

In late July, the NRC Commissioners submitted their initial votes on the Near-Term Task
Force report. Chairman Jaczko voted® in support of completing the implementation of all 12
recommendations made by the Task Force within five years and proposed that the Commission
vote on whether to implement each of them within 90 days™. A review of the other
Commissioners’ votes indicates a much different approach. For example, Commissioners
Magwood and Svinicki voted”" to require a new group of NRC staff to submit plans for how they
would go about evaluating the NRC staff Task Force recommendations and how they would
obtain stakeholder input. These plans for how to evaluate the recommendations would
themselves need to be voted on by the Commission before any of the technical evaluation could
itself begin.

On August 19, the NRC finally obtained majority support for a plan’” that directed the
NRC staft to provide the Commission with a document within 21 days that would specify which
Task Force recommendations could be implemented without delay, and would also include a
plan for longer-term review. This document would then be voted on by the full Commission.
However, because Commissioners Magwood, Svinicki, and Ostendorff did not agree even to
allow the NRC staff to recommend a prompt up-or-down vote on the very first recommendation
of the Task Force - to replace the current patchwork of safety regulations with a logical,
systematic, and coherent regulatory framework - the NRC staff was directed to consider this
recommendation separately from the others, and only within 18 months.

On September 9, the NRC staff submitted this new staff review of the Near-Term Task
Force report””, stating that “the NRC staff believes that all the [task force’s] overarching
recommendations, if implemented, would enhance safety and the staff agrees with moving
forward with each of these recommendations.” It also recommended the near-term
implementation of a number of the Task Force recommendations.

It took the Commission until October 18 to reach a majority vote on how to proceed.™
A majority of the Commission demanded”” that the proposal for how nuclear power plants cope

 July 17, 2011 email from Belkys Sosa to Commissioner Apostolakis
* http:/fwww.nre. govireading-rm/doc-collections/commission/cvi/2011/201 1-0093vtr-ghj pdf

7 See attachment 1 http:/markey house.gov/docs/07-21-11ejmtomagwoodsvinicki. pdf

! nttp://wvww.nre. gov/reading-rm/doc-collections/commission/cvi/2011/201 1-0093vtr-wdm pdf and
http://www.nre. gov/reading-rm/doc-collections/commission/cvr/2011/201 1-0093vir-kls.pdf

"2 nttp:/Awww nre. gov/reading-rm/doc-collections/commission/srm/2011/2011-0093srm. pdf
" http://www.nre. govireading-rm/doc-collections/commission/secys/201 1/201 1-01 24scy . pdf

" hitp://www.nre. gov/reading-tm/doc-collections/commission/srm/2011/2011-01 24srm pdf
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with a prolonged blackout be in the form of an advanced notice of proposed rulemaking rather
than a proposed rule, thereby adding unnecessary delay of up to two years to the implementation
of this fundamental safety measure. The majority also required the NRC staff to again justify
and re-state its views that existing reactors must undergo retrofits to incorporate these safety
upgrades in order to operate safely, a concern raised by Commissioners Svinicki.and Ostendorff.

The Commission is currently considering its votes on the next set of Fukushima Task
Force recommendations (the 45-day report). On November 7 2011, Commissioner Magwood’s
chief of staff emailed the Commissioner recommending that he add an item to his as-yet
unpublished vote. The item is also reportedly included in Commissioner Ostendorff’s
unpublished vote, and would disapprove the NRC staff’s recommendation to require the safety
upgrades to be implemented as retrofits to existing reactors in order to ensure the “adequate
protection” of these facilities. If such an item was approved, it could mean that these safety
upgrades might not have to be undertaken at all.”®

™ http:/Awww.nie. gov/reading-rm/doc-collections/commission/cvi/2011/2011-0124vtr pdf
"¢ November 7, 2011 2:11 PM email from Patrice Bubar to Commissioner Magwood
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A review of emails and other documents indicates high levels of suspicion and hostility
directed at the Chairman

There were other instances in which the other NRC Commissioners assumed ill intent on
the part of the Chairman and/or attempted to undermine his efforts or refuse his requests. A
sampling of these follows:

*  On April 1, 2011, Commissioner Svinicki’s staff complained to Commissioner Svinicki
that a report he had requested be transmitted to Commission staff upon its completion the
night before had not been transmitted until the next morning.77

¢ Early on in the emergency, Chairman Jaczko asked that Commissioners and their staffs
stop going to the emergency operations center, because NRC staff who were charged
with responding to the emergency instead found themselves spending too much time
responding to Commission requests. Commissioners’ staffs complained amongst
themselves about this, stating “and now that we supposedly can’t go to the Ops center we
have to listen to spin control,” 7 “I'm skeptical about [Chairman Jaczko’s] rationale,” ™
that the decision is “a real outrage.”*’

+  After Rep. Markey sent an April 15, 2011 letter™ to the NRC regarding secrecy
associated with the post-Fukushima inspections at U.S. nuclear power plants that was
based on information he obtained from a whistieblower, Commissioner Magwood’s chief
of staff speculated to Commisioner Magwood that the letter was “most likely” the result
of a briefing Rep. Markey’s staff had received from the NRC emergency operations
center and complained that the Chairman’s office had not yet provided her with a copy of
the briefing materials *

¢ After receiving a draft of a May speech prepared for delivery by Chairman Jaczko,
Commissioner Svinicki’s chief of staff asked NRC’s Marty Virgilio, a senior NRC
official who was also a member of the NRC Near-Term Task Force, whether he agreed
with some of its contents, and Mr. Virgilio provided some areas where he might have
used “different language. ™

” April 1, 2011 12:47 PM email from Patrick Castleman to Kristine Svinicki

8 March 17, 2011 8:45 PM email from Mike Franovich to Patrick Castleman and William Orders
™ March 17, 2011 7:24 PM email from Patrick Castleman to Kristine Svinicki

% March 17, 2011 8:39 PM email from Patrick Castleman to William Orders

! pitp://imarkey house. govidoes/4.15.1 Lnre pdf

 April 15, 2011 3:32 PM email from Patrice Bubar to Commissioner Magwood
¥ May 21, 2011 1:39 PM email from Jeffry Sharkey to Marty Virgilio and 1:45 PM response
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*  On July 23, 2011, Commissioner Magwood noted™* to his staff that it would be “nice” if
someone countered a letter from California Senator Barbara Boxer that was related to the
NRC Near-Term Task Force report.

* On August 4, after being told at a briefing that Chairman Jaczko’s mother had been
hospitalized due to breast cancer and reiterating a request that the Commission approve
the Chairman’s request to delay the submission of one of his votes while he was on
personal leave, Commissioner Magwood decided he would continue to object to the
request.*

¢ On August 19, after Chairman Jaczko submitted the vote discussed above, Commissioner
Magwood’s chief of staff emailed him saying that the Chairman had “finally” voted and
“we’ll see what is next on how [the Chairman] expresses his dissatisfaction with the
Commission” * In response, Commissioner Magwood said “I can’t wait. .. probably
time to start anticipating the next battle,”’

* Ina September 22, 2011 7:36 AM email, Commissioner Magwood’s chief of staff
informs him that Senator Inhofe’s staff was “quite disappointed” in Chairman Jaczko’s
September 14, 2011 letter to Senator Jeff Sessions that detailed the NRC’s response to
Fukushima and the manner in which the Commissioners were kept informed, and
suggests that perhaps Commissioner Magwood “should counter the letter noting that you
did not feel adequately and currently informed about the actions the staff and the
Chairman were taking and you never received an explanation as to why the Chairman
was invoking emergency powers.”

¢ On October 20, 2011, in preparation for an all-hands NRC meeting, draft questions and
answers contained in materials for Commissioner Ostendorff announced that he, along
with the other three Commissioners, had sent Chairman Jaczko formal communications
discussing their concerns with the Chairman’s “intimidation of the staff.”

8 Juty 23, 2011 1:38 PM email from Bill Magwood to Patrice Bubar

85 August 4 2011 11:16 AM email from Margaret Bupp to Patrice Bubar

8 August 19, 2011 6:17 AM email from Patrice Bubar to Commissioner Magwood
¥ August 19, 2011 6:22 AM email from Bill Magwood to Patrice Bubar
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The consideration of the Fukushima safety upgrades is not the only safety-related issue that
the other NRC Commissioners have opposed

The Commissioners currently serving at the NRC regrettably have a history of voting
against the safety recommendations put forward by technical experts, including its own advisory
committees. Some of these votes have occurred since the March 11 earthquake and tsunami.
What follows is a summary of these votes:

April 15,2009: The Commission voted 4-1% (Chairman Jaczko disapproved, Commissioner
Svinicki approved, and the other Commissioners who voted have since left the NRC) to support
a proposal to enhance the security associated with cesium chloride sources rather than to phase
out the most dispersible form of the material altogether as recommended by the National
Academies of Science in 2008. Cesium chloride is so dangerous that after scavengers found a
small amount in Brazil in 1987 and children and others spread it on their bodies, 250 people were
contaminated, 20 became ill with symptoms of radiation poisoning and 4 died.

June 30, 2009: The Commission voted 2-2% (Chairman Jaczko approved, Commissioner
Svinicki disapproved, and the other Commissioners who voted have since left the NRC)) to
defeat a staff proposal to expand the National Source Tracking System to include Category 3
radioactive sources, which the International Atomic Energy Agency says, if not safely managed
or securely protected, could cause permanent injury to a person who handled them, or were
otherwise in contact with them, for some hours.

June 1,2010: The Commission voted 4-1°° (with only Chairman Jaczko voting to disapprove)
in support of a proposal to reduce the limitation on the number of work hours for employees who
perform quality control and quality verification functions at nuclear power plants.

September 7, 2010: The Commission voted 4-1°! (with only Chairman Jaczko voting to
disapprove) to support a proposal to stop having separate votes on all requests to be exempted
from the requirement that ‘near-site emergency operations facilities’ be located near to the site of
where the actual nuclear reactor emergencies or accidents might occur. Licensees have instead
proposed the creation of ‘centralized emergency operations facilities’ that are hundreds of miles
away from the nuclear reactors located in multiple States they are intended to serve.

December 2, 2010: The Commission voted 4-1° (with only Chairman Jaczko voting to approve)
to disapprove a proposal to require specific NRC licenses for radioactive materials that could be

¥ SECY 08-0184
¥ SECY 09-0086
2 SECY-09-0183
7L SECY 10-0078
2 SECY-10-0105
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used to make a dirty bomb whose activity level is greater than 1/10™ of “Category 3,” even
though a previous Commission had supported such a proposal. Requiring a license would have
alleviated some concerns related to the potential for a terrorist to aggregate these smaller sources
to create a larger improvised dirty bomb.

March 15, 2011: The Commission voted 4-1% (with only Chairman Jaczko voting to
disapprove) to approve a staff proposal to ignore a recommendation by NRC’s Advisory
Committee on Reactor Safeguards to ensure that safety measures that are assumed to address the
hotter reactor cores and higher pressures associated with ‘power up-rates’ (which enable nuclear
reactors to produce more electricity) would work to prevent a melt-down in the event of an
accident. The Advisory Committee believed that the possibility that a fire or earthquake could
breach the containment of the nuclear reactor needed to be considered.

March 30, 2011: The Commission voted 4-1°* (with only Chairman Jaczko voting to approve)
to disapprove a staff proposal to add requirements for personnel seeking access to nuclear reactor
construction sites to ensure that appropriate security screening was conducted. The Commission
instead decided to rely on a voluntary Nuclear Energy Institute personnel security initiative.

November 8, 2011: The Commission voted 3-2 (with Chairman Jaczko and Commissioner
Ostendorff voting to approve) to disapprove a staff proposal that the Commission adopt an
amendment to its Reactor Oversight Process,” described as “a means to collect information
about licensee performance, assess the information for its safety significance, and provide for
appropriate licensee and NRC response,” to add a new performance measure related to leaks of
radioactive materials from nuclear reactors.

P SECY 11-0014

4 SECY-10-013

5 http:/fwww.nre. gov/reactors/operating/oversight/rop-description. htm]
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Angela Coggins

From: Jaczko, Gregory

Sent: Friday, March 11, 2011 8:13 AM
To: Monninger, John; Batkin, Joshua
Ce: Loyd, Susan; Coggins, Angela
Subject: Re: Tsunami

Thanks

~~~~~ Original Message ~----

From: Monninger, John

To: Batkin. Joshaa; Jaczko, Gregory
Ce: Loyd, Susan; Coggins, Angela
Sent: Fri Mar 12 07121:34 2011
Subject: RE: Tsunami

There is a 8:00 call with EDO and Region 1V that I'm going to sit in on.
Diablo Canyon issued a NOUE due to potential for Tsunamis,

'l fill you in following the 8:00 call.

From: Batkin, Joshna

Sent: Friday, March 11, 2011 7:20 AM

To: Jaczko. Gregory

Ce: Monninger, John: Loyd, Susan; Coggins, Angela
Subject: Tsunami

Chairman - reeord earthyuake in Japan with tsunamis overnight. Tsunami warning for Hl and West coast this morning.
Can we get vou an AM briefing about preparations for any materials/plants that may be in the US warning zone?

Joshua C, Batkin
Chief of Staff
Chairman Gregory B. Jaczko
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Monninger, John

From: Monninger, John

Sent: Friday, March 11, 2011 8:37 AM
To: Nieh, Ho

Subject: FW: Tsunami

Ho,

See below. | was a little too quick on my email addressed.
Sorry about that.
John M.

From: Monninger, John

Sent: Friday, March 11, 2011 8:34 AM

To: Sharkey, Jeffry; Sosa, Belkys; Bubar, Patrice; Dhir, Neha
Ce: Batkin, Joshua; Hipschman, Thomas; Marshall, Michael
Subject: Tsunami

NRC HQ and Region IV are monitoring the potential impact of tsunamis impacting NRC licensees and licensed
materials.

Diablo Canyon issued a NOUE due to the Tsunami WARNING. Expected wave is predicted to be well within
the Design Basis. Licensees evaluating the potential for loss of circulating water pumps and need for potentiai
shutdown due 1o sea level draw down in advance of wave. No decision on shutdown at this time. Humboldt
Bay ISF 8! is also monitoring the event and wave heights are predicted to be within the design basis.

San Onofre is in the Tsunami ADVISORY area so they are monitoring the event. Wave heights are predicted
to be well within the design basis.

Staff does not expect any impact {o material licensees, including Hawail, Alaska, Guam, and the Marianas
Islands.

Staff from the Japanese regulator (NISA) were attending the RIC and are still in the US. NRC offered them
access to the HQ Operations Center to facilitate communications with their government and other entities
back home.

OIP has checked and is not aware of any NRC staff in Japan.
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Monninger, John

From: HOO Hoc

Sent: Friday, March 11, 2011 10:00 AM

To: HOO Hoc

Subject: HOO HIGHLIGHT - NRC IN MONITORING MODE AT 0946

The NRC is in the Monftoring Response Mode as of 0946 on 3/11/11. Region IV will take the lead for U.S. sites and HQ
for international sites to provide assistance in response to the earthquake in Japan and any adverse affects from a
tsunami. This response mode change is NOT associated with event number 46668.

Joe O'Hara
Headquarters Operations Officer
U.S. Nuclear Regulatory Commission

‘L USNRC

Protectng feaple and the F urirsament
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Monninger, John

From: ANS . HOC@nrc.gov
Sent: Friday, March 11, 2011 12:54 PM
Subject: ACTION: Commissloner's Assistant Briefing Notification

There will be a Commissioner's Assistant Briefing given by Region4/HQ at 1300 concerning the event Tsunami
from Japan. Call approximately 5 minutes before the scheduled start time, When prompted,
enter security code ou may call # at this time and follow the voice prompts if you do not
wish to receive this notification from our Automatic Notification System.
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Angela Coggins

From: Batkin, Joshua

Sent: Friday, March 11, 2011 1:04 PM

To: Monninger, John; Hipschman, Thomas; Loyd, Susan; Coggins, Angela
Subject: Fw: ACTION: Commissioner's Assistant Briefing Notification

Tom, are you jumping on?

Joshua C. Batkin

Chief of Staff

Chairman Gregory B. Jaczko
(301) 415-1820

From: ANS HOC@nre.gov <ANS.HOC@nrc.aov>
Sent: Fri Mar 11 12:53:34 2011
Subject: ACTION: Cc foner's Assistant Briefing Notification

‘There will be a Commissioner's Assistant Briefing given by Regiond/HQ at 1300 concerning the event Tsunami
from Japan. Call approximately 3 minutes before the scheduled start time. When prompted,
enter security code ‘ou may call at this time and follow the voice prompts if you do not
wish 1o receive this notification from our Automatic Notification System.




124

Monninger, John

From: ANS.HOC@nre.gov
Sent: Friday, March 11, 2011 7:24 PM
Subject: ACTION: Commissloner's Assistant Briefing Notification

There will be a Comenissioner's Assistant Briefing given by Headquarters at 2315 EST concerning the Japan
Tsunami event. Call approximately 5 minutes before the scheduled start time. When prompted,
enter security cod: You may call Hat this time and follow the voice prompts if you do not
wish to receive this notification from our Autoratic Notification System.
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Batkin, Joshua

From: Jaczko, Gregory

Sent: Friday, March 11, 2011 7:43 PM

To: Ostendortff, William; Apostolakis, George; Magwood, William; Svinicki, Kristine
Subject: japan reactors

Hi all - We are continuing to monitor the situation with regard to reactors in japan. At this point, information is
extremely spotty and unreliable. | have reinforced with the staff monitoring the situation the importance of only
providing reliable information and the importance of not speculating. | have also emphasized with them that
Japan has the responsibility for dealing with this tragic situation. | recognize that there may be press accounts
that have information different from what we are providing, but please bear with us as we work to confirm
information. We will keep you updated as best as possible, but please recognize that there will be limited
confirmed information because that is ali we — or anyone else ~ is able to obtain at this point. if you or you
staff do obtain any information, please forward it to the HOO so that we have a central clearing house for all
the information.

Thanks,

Greg
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Monninger, John

From: ANS.HOC@nre.gov
Sent: Saturday, March 12, 2011 6:56 AM
Subject: ACTION: Commissioner’s Assistant Briefing Notification

There will be a Commissioner's Assistant Briefing given by HO Monitoring Team at 0730 am on Saturday
March 12 concerning the Japanese Reactor Event. Call * approximately 5 minutes before the
scheduled start time. When prompted, enter security code ou may call ﬁat this time and
follow the voice prompts if you do not wish to receive this notification from our Automatic Notification
System.
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Monninger, John

From: ANS.HOC@nrec.gov
Sent: Saturday, March 12, 2011 8:41 PM
Subject: ACTION: Commissioner's Assistant Briefing Notification

There will be a Comuissioner's Assistant Briefing given by Headquarters at 2330 EST concerning the Japan
Nuclear Plants, Call approximately 5 minutes before the scheduled start time. When prompted,
enter security code 'Y ou may call H at this time and follow the voice prompts if you do not
wish to receive this notification from our Automatic Notification System.
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Monninger, John

From: ANS . HOC@nrc.gov

Sent: Sunday, March 13, 2011 7:.00 AM

Subject: ACTION: Commissioner's Assistant Briefing Notification

There will be a Commissioner's Assistant Briefing given by NRC Headquarters Management at 0730 Eastern
this moming {Sunday March 13] conceming the ongoing Japanese Reactor Event. Call

approximately S minutes before the scheduled start time. When prompted, enter security code ou may
call *at this time and follow the voice prompts if you do not wish to receive this notification from

our Automatic Notification System.
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Monninger, John

From: ANS.HOC@nrc.gov
Sent: Sunday, March 13, 2011 2:07 PM
Subject: ACTION: Commissioner's Assistant Briefing Notification

This is the Headquarters Operations Officer. There will be a Commissioner's Assistant Briefing given b
headquarters at 15:30 Eastern Daylight Time conceming the Japanese reactor event. Call
approximately 5 minutes before the scheduled start time. When prompted, enter the security code

followed by the pound sign.
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Angela Coggins

From: Coggins, Angela

Sent: Tuesday, March 15, 2011 5:57 PM

To: Sharkey, Jeffry; Susa, Belkys; Bubar, Patrice; Nieh, Ho
Cc: Batkin, Joshua; Bradford, Anna

Subject: Prep Material for

Attachments: Talking Points for Chairman 1030 am 3-15-11.doc

Hieveryone! In addition to the Q&As that I believe you already received from OPA, this is a one-pager that staff has been
updating for the Chairman’s usc and that Mr. Borchardt used as prep for today’s hill briefing. believe it is just a
summary of the more detailed status reports you receive, but in case you find it useful, { thought I would provide. Thanks!

Angela B. Coggins
Policy Director

Ottice of Chairman Gregory B. Jaczk
U.S. Nuclear Regulatory Commis
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Angela Coggins

From: Jaczko, Gregory

Sent: Friday, March 18, 2011 1:10 PM

To: Vietti-Cook, Annette; Svinicki, Kristine; Apostolakis, George; Magwood, William; Ostendorff,
Willilam

Ce: Sharkey, Jeffry; Lepre, Janet, Sosa, Belkys; Biake, Kathleen; Bubar, Patrice; Crawford, Carrie;
Nieh, Ho; Zorn, Jason; Coggins, Angela; Batkin, Joshua; Burns, Stephen; Rothschild, Trip;
Bates, Andrew, Bavol, Rochelie; Laufer, Richard; Borchardt, Bill, Pace, Patti; 3WFN Core
Team List Resource

Subject: RE: Monday's Commission Briefing on NRC Response to Recent Nuclear Events in Japan

I asked Annette to delete the second bullet because | did not want to get out ahead of the doe efforts to deal
with bullet number 2. The staff is still prepared to deal with the issue per the scheduling note approved by the
commission, but we likely won't have much to say until doe completes a few analyses in that regard. | suspect
that should get done by Monday. 1 simply did not want to create a stream of press based on the scheduling
note. We've supplied source term information, doe is doing the modeling and dose projections per usual
authorities.

From: Vieti-Cook, Annette

Sent: Friday, March 18, 2011 1:04 PM

To: Svinickl, Kristine; Apostolakis, George; Magwood, William; Ostendorff, William; Jaczko, Gregory

Ce: Sharkey, Jeffry; Lepre, Janet; Sosa, Belkys; Blake, Kathleen; Bubar, Patrice; Crawford, Carrie; Nieh, Ho; Zorn, Jason;
Coggins, Angela; Batkin, Joshua; Burns, Stephen; Rothschild, Trip; Bates, Andrew; Bavol, Rochelle; Laufer, Richard;
Borchardt, Bill; Pace, Pattl; 3WFN Core Team List Resource

Subject: Monday's Commission Briefing on NRC Response to Recent Nuclear Events in Japan

The Chairman requested that | delete the second bullet of the draft scheduling note | sent you earlier, and is
following up with you. Attached is the final scheduling note that is being posted to the web. We are delivering
background books today, and maybe slides. If slides are not available today, they will be sent around by email
this weekend.

SECY has coordinated with the rest of the agency on logistics but just want you to be aware the meeting will
be broadeast to TWFN auditerium to handle overflow in Commission Hearing Room, lots of security will be on
hand, and CBS Broadcast Network pool camera will be in the room and will feed others, but lots of reporters
and photographers are expected (OPA is working this), space Is being reserved in the hearing room for NRC
staff that may need to answer questions, and press.

I need to leave a little early this afternoon (picking up son from college - spring break...). Andy Bates is Acting
for me this afternoon Richard Laufer is working details of Monday's Commission meeting

| am available by cell phone, from the time | leave and over the weekend. | will of course be here bright and
early Mond,
Annstte

If you have any trouble reaching me, piease contact the following people in this order for assistance:
Andrew Bates

Rochelie Bavol
Rich Laufer

Ken Hart, aithough a , 1s not listed because he is working shift work at the ops center.

1
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Angela Coggins

From: Cagglns, Angela

Sent: Friday, March 18, 2011 5:33 PM

To: Sharkey, Jeffry, Sosa, Belkys; Bubar, Patrice; Nieh, Ho
Ca: Vietti-Cook, Annette; Laufer, Richard; Bavol, Rochelle
Subject: Monday's agenda planning

Hi evervone! SECY has done a great job putting together a packet as background for the agenda planning session on
Monday. You should probably have it by now (SECY is walking it atound). The Chairman will be working this weekend on
providing a proposed plan for discussion at the meeting and we're hoping to share that by early evening Sunday. In the
meantime though, we thought it might be helpful for everyone to have a packet that shows what was currently planned for
the Commission during the next few months so that your bosses would have this as background as they think about what
might need to be adjusted. We'll get vou additional info as soon as we have it and please call if you have any questions.
Thanks!!

Angela B, Cogging

Policy Divector

Office of Chairman Gregory B. Jaczko
U.8. Nuclear Regulatory Commission
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Angeta Coggins

From: Jaczko, Gregory

Sent: Sunday, March 20, 2011 7:44 PM

To: Apostolakis, George; Magwood, William; Svinicki, Kristine, Ostendorff, William
Subject: Fw: draft COM and ltems for Agenda Planning

Attachments: Tasking Following Japan Earthguake.docx; Proposed New Meeting Schedule.doc;

spreadshest recommended paper changes.doc

Hi all - please sue below.

From: Greg Jaczko

To: Jaczko, Gregory

Sent: Sun Mar 20 19:42:07 2011

Subject: draft COM and Items for Agenda Planning

Attached are 3 items 1 hope will Tacilitate our discussion at tomorrow’s agenda planning mecting and
open meeting. First, you'll find a draft COM. that I would like 10 issue tomorrow., which lays out a plan
for us 1o 1ask the staff to address the evenis in Japan with both near and long term actions, Next. isa
meeting list which lays out by week a proposed new calendar for the next 3 months and identifics where
I"ve recommended some additional mectings or recommended moving around some of our existing
meetings, The final item is a spreadsheet of the voting items that were on our priority list through June
with some recommendations for modification to the prioritization of some ol those Hems,

T woud appreciate any thoughts you have on the draft com tonight. I there are simple tweaks that
could facilitate more timely decision. fet me know.  The COM is basically what [ emailed y'all
yesterday incorporating some feedback i've received. 1 then tried to make it a more readable is all,
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Angela Coggins

From: Jaczko, Gregory

Sent: Sunday, March 20, 2011 8:57 PM

To: Coggins, Angela; Batkin, Joshua; Pace, Patti
Subject: FW: draft COM and ltems for Agenda Planning

From: Magwood, William

Sent: Sunday, March 20, 2011 8:57:21 PM

To: Jaczko, Gregory; Apostolakis, George; Svinicki, Kristine;
Ostendortf, William

Subject: Re: draft COM and ltems for Agenda Planning
Auto forwarded by a Rule

Greg,
Thanks. As you indicate, your draft reflects recent exchanges. We should be able to come to closure in a timely fashion.

The only significant comment { would make at this stage is that | encourage that the longer-term effort begin at a defined
time subsequent to completion of the proposed near-term review. i recognize that not aft the facis will be in from the
aftermath of the Fukushima event, but it could take months if not longer to develop a full understanding of what happened.
An indefinite start-point has technical merit but practical challenges. 'm also uncertain how we should best consider any
specific conclusions about Mark | BWRs in a framework that should perhaps focus on the broader issues you've
highlighted.

Moreover, the events of the Jast week have already raised significant questions with which the agency must grapple.
don't see much to be gained by delaying the inevitable effort to look at issues such as SBO.

One other thought, which | don't think should be part of a "Japan Response” task force, is that we will nead to deal with
questions being raised about specific plants. They aren't going to go away.

Thanks,
Bitt

From: Jaczko, Gregory

To: Apostolakis, George; Magwood, William; Svinick, Kristine; Ostendorff, Willlam
Sent: Sun Mar 20 19:44:26 2011

Subject: Fw: draft COM and Items for Agenda Planning

Hi all - please see below.

From: Greg Jaczko

To: Jaczko, Grego!

Sent: Sun Mar 20 19:42:07 2011
Subject: draft COM and Items for Agenda Planning

Attached are 3 items } hope will facilitate our discussion at tomorrow s agenda planning meeting and
open mecting. First. you™l {ind a draft COM. that 1 would like to issuc tomorrow, which lays out a plan
for us to task the staff to address the events in Japan with both near and long term actions.  Next. isa
meeting list which lays out by week a proposed new calendar for the next 3 months and identifies where
I"ve recommended some additional meetings or recommended moving around some of our existing

1
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Angela Coggins

From: Jaczko, Gregory

Sent: Tuesday, March 22, 2011 441 PM

To: Apuostolakis, George; Svinicki, Kristing; Ostendorff, William; Magwood, William
Subject: japan com

Hi all

Two issue | wanted to bring to your attention.
1. 1 have concerns with current majority position to only release publicly the task force reports after the
commission approves them. If there is anything | can do to help you understand my reservations
about this please call me.

2. | think the agency is missing an opportunity to show that we can act in a timely manner on a matter of
importance by compieting the com. i there is anything | can do to help us come to a conclusion on the
com, please call me about that too.

Thanks,
Greg
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Angela Coggins

From: Nieh, Ho

Sent: Friday, March 25, 2011 12:24 PM

To: Batkin, Joshua; Sosa, Belkys; Sharkey, Jeffry, Bubar, Patrice

Ce: Coggins, Angsla; Pace, Patti; Viett-Cook, Annstte; Burns, Stephen; Rothschild, Trip
Subject: RE: Daily discussions

Dear all,

Commissioner Ostendorff continues fo believe that it is important that Commissioner staff be able to engage on
current agency status and activities. Daily Chief of Staff meetings and routine reactors/materials/legal
assistants meetings are effective mechanisms to exchange information that is useful to the activities of the
Commission. Commissioner Ostendorff supports the continuation of these Commissioner staff meetings.

Furthermore, Commissioner Ostendorff continues to support opportunities, where appropriate, to meet with the
entire Commission. While daily meetings to discuss current agency status and activities can and should
continue to be conducted by the Chiefs of Staff, Commissioner Ostendorff would consider a meeting with his
colleagues to discuss in general the ways in which the Commissioner offices routinely communicate,

Thanks,

Ho

Ho Nieh
Chief of Staff

Office of Commissioner William C. Ostendorff
U.8. Nuclear Regulatory Commission

From: Batkin, Joshua

Sent: Thursday, March 24, 2011 3:24 PM

To: Sosa, Belkys; Sharkey, Jeffry; Bubar, Patrice; Nieh, Ho

Cc: Coggins, Angela; Pace, Patti; Vietti-Cook, Annette; Burns, Stephen; Rothschild, Trip
Subject: Daily discussions

The daily non-sunshine act discussions among the Commissioners about the events in Japan seemed to work
well, so we're going to try a modified way of keeping your principals up-to-date on the day's news: The
Chairman would like to have a daily discussion with his colleagues at 8:00am for him to provide information
about current agency status and activities. Annette, can you please help us set up such a non-sunshine act
discussion as a routine part of the day (Mondays through Thursdays) beginning this Monday morning at 9am?
OGC and SECY please join. Let's do it as a phone call, since that should make & easier for the
Commissioners to be able to get together on a regular basis.

This daily calt will obviate the need for the CoS's to get together each day at 10:30am. If there are actual
policy discussions we can engage in at the staff level, we should definitely meet on an ad hoc basis.

Thank you,
Josh
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Angela Coggins

From: Batkin, Joshua

Sent: Tuesday, March 28, 2011 7:11 PM

To: Nieh, Ho; Sosa, Betkys; Bubar, Patrice, Sharkey, Jeffry

Ce: Viettl-Cook, Annette; Rothschild, Trip; Coggins, Angeta; Gibbs, Catina
Subject: Tomorrow's 9am Non-Sunshine Act Discussion

Consistent with my emails over the weekend, the Chairman looks forward to updating his colleague on agency
status and activities, and his Japan trip, tomorrow at 8am. He will be leaving an 8am WH meeting early so that
he can talk to them and then will head to the Hill to testify at 10am, therefore, this one will have to be by
phone. Thanks Josh
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Angsla Coggins

From: Batkin, Joshua

Sent: Wednesday, March 30, 2011 11:36 AM
To: Nieh, Ho; Sosa, Belkys; Baggett, Steven
Cc: Coggins, Angela

Subject: Re: EA MEETING Time

My boss personally briefed yours this moming between a WH meeting and a Senata hearing. Our office will not be able to
support @ CoS meeting this afternoon or tomorrow morning because of our schedules and | would appreciate you
respacting that. Can we please stop the silliness? As | told your boss Ho, | haven't given up on meeting with my
colleagues as a group, and we'll find 2 mutually agreeable time to all get together, but this lsn't a productive way to do
that. Thanks so much,

Joshua C. Batkin

Chief of Staff
Chainman Gragory B. Jaczko

From: Nieh, Ho

To: Bates, Andrew; Sharkey, Jeffry; Bubar, Patrice; Sosa, Belkys; Baggett, Steven; Zorn, Jason; Batkin, Joshua; Coggins,
Angela

Sent: Wed Mar 30 10:04:58 2011

Subject: RE: EA MEETING Time

| am also watching the hearing on the web.
Is there a time we can meet this afternoon?
Thanks

Ho

Ho Nieh

Chief of Staff

Office of Commissioner William C. Ostendorff
U.S. Nuclear Reguiatory Commission

From: Bates, Andrew
Sent: Wednesday, March 30, 2011 10:04 AM

To: Sharkey, Jeffry; Bubar, Patrice; Nieh, Ho; Sosa, Belkys; Baggett, Steven; Zorn, Jason
Subject: FW: EA MEETING Time

FY1 ~ As follow up to Monday's meeting-

From: Batkin, Joshua

Sent: Wednesday, March 30, 2011 9:19 AM

To: Bates, Andrew

Cce: Coggins, Angela; Rothschild, Trip; Bradford, Anna
Subject: Re: EA MEETING Time
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Angela Coggins

From: Batkin, Joshua

Sent: Thursday, March 31, 2011 8:29 PM
To: Bubar, Patrice

Ce: Coggins, Angela; Pace, Patti
Subjeet: Phone calls

Patty, appreciate your boss calling the Chairman back. H can wait until tomoriow, 50 let's get them to talk in the
afternoon. Thanks Josh

Joshua C. Batkin
Chief of Staff
Chairman Gregory B, Jaczko
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From: Jaczko, Gregory

Sent: Monday, July 11, 2011 6:20 PM

To: Virgilio, Martin

Ce; Borchardt, Bill; Coggins, Angela; Batkin, Joshua
Subject: RE: The Task Force Report

Thanks. lets chat. Are you still around

From: Virgillo, Martin

Sent: Monday, July 11, 2011 5:51 PM

To: Jaczko, Gregory

Ce: Borchardt, Bill; Coggins, Angela; Batkin, Joshua
Subject: The Task Force Report

Chairman

As we agreed, the SECY forwarding the Task Force Report will have no EDO analyses or recommendations. 1t provides
the results of the team’s independent review. In a separate memo we will provide the resource estimates developed by the
Task Force. We have also developed a cover memo for you to use in providing the report to the White House. The
purpose of this note is to offer my initial thoughts on the Report, which we will provide to you as early as possible
OMOrTow,

First, I believe that the line organization should review the report and provide recommendations to you and the
Commission on how to move forward. | would have the Steering Committee for the long-term review lead that effort, and
involve NRC technical experts and a panel of external stakeholders. 1 believe the ACRS should weigh in on the report as
well.

Second, I believe that orders would not be the best approach for the 11 ded areas, | beli ismic and flood
protection walk downs, ERDS modernization, and new tech specs requiring operability of existing equipment could be
accomplished by Order, However, other recc dations such as 1 vents, new instrumentation, new power

supplies, and multi unit EP would, in my view, best be accomplished by rule making with internal and external
stakeholder involvement in developing the detailed success measures.

Finally, we need to align with you and the Commission on what work we proposed to place on hold while we follow-up
on the Task Force report. As the team has stated, there is no immi risk from continued operation and licensing
activities, In that light, we need thoughtful choices around what work we will defer.

Marty
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January 13, 2011

The Honorable Gregory Jaczko
Chairman

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Chairman Jaczko:

Thank you for appearing before the Committee on Oversight and Government Reform on
December 14, 2011, at the hearing entitled “The Leadership of the Nuclear Regulatory
Commission.” We appreciate the time and effort you gave as a witness before the Committee.

Pursuant to the direction of the Chairman, the hearing record remains open to permit
Members to submit additional questions to the witnesses, In preparing your answers to these
questions, please address your response to the Member who has submitted the question(s) and
include the text of the Member(s) question along with your response.

Please provide your response to these questions by January 27, 2011. Your response
should be addressed to the Committee office at 2157 Rayburn House Office Building,
Washington, DC 20515. Please also send an electronic version of your response by e-mail to
Nadia Zahran, Staff Assistant, at Nadia. Zahran@mail house.gov in a single Word formatted
document.

Thank you for your prompt attention to this request. If you need additional information
or have other questions, please contact Nadia Zahran at (202) 225-5074.

Chairman

Attachment

cc:  The Honorable Elijah Cummings, Ranking Minority Member
Committee on Oversight and Government Reform
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Chairman Jaczko
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Questions for Chairman Jaczko
U.S. Nuclear Regulatory Commission

Chairman Darrell Issa
Committee on Oversight and Government Reform

Hearing on “The Leadership of the Nuclear Regulatory Commission™

1. What was your reaction to your colleagues’ October 13, 2011 letters to you and the White
House?

a. After receiving the letters, and prior to your December 7, 2011 letter to the White
House, how did you address or respond to the concerns raised by your colleagues?
Please describe any specific examples.

b. Prior to your December 7, 2011 letter, did you contact your colleagues to better
understand and discuss their concerns?

2. Inyour December 7, 2011 letter to the White House you stated “As the Chairman of our
collegial body, I take responsibility for improving the level of our dialogue. 1 will
continue to reach out to my Commission colleagues in an effort to improve our
communication and | will continue to keep them fully informed.”

a. Following your December 7, 2011 letter to the White House, what specific steps
have you taken to respond to the concerns raised by your colleagues?

b. Have you discussed specific actions or ways to improve collegiality with your
fellow Commissioners? If yes, please explain when these conversations took
place and the nature of the discussion. If no, please explain why not and how you
intend to improve collegiality with your fellow Commissioners.

¢. Are there additional actions you believe are necessary to address the concerns
raised by your colleagues? Please identify such actions, including a time frame for
taking them.

d. What specific actions do you believe are necessary to restore internal and external
confidence in the management and operations of the NRC?

3. Inyour December 7, 2011 letter to the White House, you apologized “for any distraction
the disagreements we have had at the Commission, and which would have been better
addressed through internal dialogue, may have caused you.”

a. Have you apologized to either your colleagues or NRC staff? I yes, please detail
the date of, reason for, and nature of the apology.
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4,

In your December 7, 2011 letter to the White House you noted that “all too often, when
faced with tough policy calls, a majority of this current Commission has taken an
approach that is not as protective of public health and safety as I believe is necessary.”

a. Do you believe that other members of the Commission place other concerns or
issues ahead of public health and safety? Please explain your response and
provide specific examples.

What prompted you to seek your colleagues” support for the removal of Executive
Director of Operations Bill Borchardt?

a. Did any specific incident or action give rise to this decision?

b. Based on your understanding, why did your colleagues ultimately not support the
removal of Mr, Borchardt?

¢. Do you continuc to believe that Mr. Borchardt should be removed as Executive
Director for Operations? Please explain why or why not.

Did you submit a response to the Office of the Inspector General on what, if any, actions
you intended to take following its June 6, 2011 report (OIG Case No. 11-05)? If yes,
please provide your response. If no, please explain why you did not believe a response
was necessary.

In your December 7, 2011 letter to the White House, you suggested that your colleagues
concerns are not rooted in policy differences but arise “from the lack of understanding the
current Commissioners have of their statutory roles at the agency.” You also observed
that “this is not the first time that confusion over differences between the roles and
responsibilities of the NRC Chairman and Commissioners has caused communication
problems[,]” citing a 1999 report by the Office of the Inspector General.

a. What steps arc necessary to avoid future disagreements over roles and
responsibilities?

b. Do you believe there are legislative changes necessary to avoid future
disagreements over roles and responsibilities?

Prior to March 29, 2011, did any of your fellow Commissioners or their staff ask you or
your staff about the use of emergency authority during the NRC response to the events in
Japan? If yes. please explain any response provided to a Gommissioner or their staff.
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

COMMISSIONER

January 31, 2012

The Honorable Darrell Issa

Chairman, Committee on Oversight
and Government Reform

U. 8. House of Representatives

2157 Rayburn House Office Building

Washington, D.C. 20515-6143

Dear Chairman Issa:

Attached are responses to the questions you provided after the December 14, 2011
hearing entitled “The Leadership of the Nuclear Regulatory Commission (NRC)." The guestions
and answers address sensitive information potentially affecting the NRC staff. We have,
therefore, designated this transmittal as “Not For Public Disclosure™ and request that the
information enclosed be handled as such,

Please do not hesitate to contact me at any time should have any questions. My office
has also provided an electronic version of the enclosure to your Staff Assistant via e-mail .

We appreciate the Committee's continued interest in the leadership issues facing the
NRC.

Sincerely,

DS

William D. Magwood, IV

Enclosure: As stated
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QUESTIONS FOR COMMISSIONER WILLIAM D. MAGWOOD, IV
U.S. NUCLEAR REGULATORY COMMISSION

HEARING ON THE LEADERSHIP OF THE NUCLEAR REGULATORY COMMISSION

1. On December 12, 2011, the White House responded to the concerns raised in the
letter you and your colleagues wrote on October 13, 2011.

a. Do you believe the White House provided an adequate response to your
concerns?

As public servants and the stewards of Federal resources, my fellow
Commissioners and | felt a strong obligation to bring our concerns regarding
the leadership and management of our agency to the White House. As
discussed in the October 13 letter, we believed—and continue to believe—
that the behavior of the current Chairman is antithetical to the ability of the
Commission to function as prescribed by law, highly damaging to the morale
of the agency’s senior staff, and injurious to the agency as a whole.

Having discharged our responsibility to alert the White House to our
concerns, we can only leave it to those officials to consider our report of the
situation and take actions they deem appropriate. | am satisfied that we
received a fair and complete hearing of our views and that senior White
House officials understand our concerns and the motivations that led to our
October 13 letter.

With respect to Mr. Daley's response, it is my reading of his letter that the
White House continues to monitor the situation and anticipates the results of
ongoing inquiries by the NRC Inspector General. 1 think it's appropriate that
the White House would like to obtain this additional input before closing the
matter one way or another. To the degree that Mr. Daley’s letter represents
an interim response pending the forthcoming issuance of the IG report, | find
it adequate.

b. In your view, what steps must be taken to improve the current situation
at the NRC?

Only an epochal shift in the current leadership and management practices will
lead to any meaningful improvement. While the Commission spends
inordinate time and energy plugging the leaking dike, we have concluded that
we can, at best, only forestall or delay the worst ruptures in the conduct of the
NRC's work. We have limited ability to force improvement. It is for that

NOT FOR PUBLIC DISCLOSURE
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reason, after a year and a half of effort, we transmitted our October 13 letter
to the White House.

2. The Committee understands that Chairman Jaczko sought to remove the
Executive Director for Operations (EDQ) William Borchardt from his position.

a. Did the Chairman provide a clear explanation for his desire to remove
Mr. Borchardt?

In a closed meeting of the Commission held on August 31, the Chairman
noted that he was having “communication” issues with the EDO. As any
manager can atiest - there is always room for improvement in
communication in any organization. | therefore supported having the
Chairman, during his normal performance review with the EDO, outline in a
straight-forward manner his observations and concerns. However, no
concern raised by the Chairman justified the replacement of the EDO,
especially during as critical a time as our review of the events at the
Fukushima Daiichi nuclear plant and the development of a comprehensive
regulatory response in the U.S.

b. What was your response to the Chairman’s attempt to remove
Mr. Borchardt?

Subsequent to the closed meeting of the Commission to discuss the future of
the EDO, | sent a signed memorandum to the Chairman and the other
Commissioners stating that | did not support the removal of the incumbent
EDO. As | explained, | was concerned that such a step would significantly
disrupt the agency, negatively impact staff morale, and send a very negative,
deleterious message to external stakeholders. Moreover, as | stated above,
the Chairman had raised no concerns related to the EDO's performance that
warranted such a drastic action.

| also noted to the Commissioners that due to actions taken by the Chairman
that appeared to weaken the EDQO’s authority, the role of the EDO was at
question and that this issue would need to be discussed before any change
could be considered.

Three other Commissioners noted their agreement with and support of my
observations.

NOT FOR PUBLIC DISCLOSURE
2



3.

147

NOT FOR PUBLIC DISCLOSURE

c. Do you have any concerns about the Chairman's efforts to remove
Mr. Borchardt or how he handled the situation with you and your
colleagues?

As noted in the response above — | certainly had concerns and | expressed
those concerns in writing.

d. To your knowledge, has Mr. Borchardt received a negative performance
review in his current role?

Since | have been a Commissioner, Mr. Borchardt has only received
outstanding ratings.

In the October 13, 2011 letter to the White House, you and your colleagues stated
that Chairman Jaczko made comments that reflect his “contempt for the
Commission itself and open disdain for the Internal Commission Procedures, a
document that embodies governing principles from the NRC's organic
legislation.”

What prompted you to include this specific language in your letter to the White
House? Please provide any specific examples that demonstrate the behavior you
described.

This portion of the letter was prompted by remarks the Chairman made to the senior
managers of the agency at a meeting on October 5, 2011. The Commissioners were not
in attendance at the meeting, but many members of the senior NRC staff who were in
attendance came to Commission offices to report their concerns about the Chairman’s
performance. Staff, some of whom characterized the Chairman’'s comments as
“bizarre,” told Commission offices that the clear message from his comments was that
the staff should essentially ignore the Commission and respond only to the Chairman.
“My colleagues are only focused on process, not policy,” he was reported to say. “Iif you
want to get things done, work with me because | know how to get things through the
Commission.”

in the view of the senior staff present and in the view of Commissioners, statements of
this nature demonstrated an open lack of respect for the Commission as a governing
body.

NOT FOR PUBLIC DISCLOSURE
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In the October 13, 2011 letter to the White House, you and your colieagues stated
that Chairman Jaczko: “intimidated and bullied senior career staff to the degree
that he has created a high level of fear and anxiety resulting in a chilled work
environment.”

a. What prompted you to include this specific language in your letter to

the White House? Please provide any specific examples that
demonstrate the behavior you described.

Throughout the course of this past year, | have had discussions with several
senior executives during which they relayed their deep concern and
discomfort with regard to the Chairman’s behavior toward them.

As | mentioned in my testimony on December 14, 2011, | spoke with three
women who have had personal experience with the Chairman’s extreme
behavior. Each of those women, including those who related multiple
incidents relayed in detail their reflections and reactions to their experiences.
The women all had a common reflection which was, | didn't deserve this".

I will not provide the names of these individuals, as they are concerned that
they not be viewed as victims. However, | note that | have learned that the
Chairman met with many of the same individuals who had related their
experiences to me soon after the December hearing. Reportedly, the
purpose of these meetings was to discuss their concerns about his behavior.

in my December 14 statement, | also noted my experience when | asked
about a technical issue during a meeting with a senior manager, The
manager became extremely nervous and began to stammer. Later, | was
informed this individual had provided the same information to another
commissioner and, as a result, had been called up to see the Chairman. My
meeting with him occurred after whatever transpired in the Chairman’s office.

From the day-to-day behavior of many members of the staff, Commissioners
have kept grim tally of count of individuals who simply don’t want to fight with
the Chairman’s office any longer. Some have expressed concerns about the
security of their positions should they be seen as resisting the Chairman
while others are worn down and simply do their best to stay out of his way.

I view this as a chilled work environment.

NOT FOR PUBLIC DISCLOSURE
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In discussions with the White House following your October 13, 2011
letter, did you inform them of specific examples of harassment or
intimidation? If yes, please explain these examples and any response
you received from the White House.

| consider my discussions with the White House to have been conducted in
confidence. | do not, therefore, think it appropriate to discuss the specific
details of those interactions. That said, 1 think it is fair to say that the
comments | provided to the Committee were substantially similar to the input |
provided to White House staff. | have not received any formal response from
the White House other than the December 12, 2011 letter signed by Chief of
Staff Daley.

How has Chairman Jaczko's behavior towards the staff chilled or
otherwise affected the work environment.

This is best revealed by the comments made by NRC staff. As was noted in
the sworn statements of several NRC employees provided to your committee,
the Chairman’s management has created an environment where senior staff
and managers are unable or unwilling to provide counsel, advice, and
recommendations reflecting what they believe to be the appropriate course of
action in situations where they might disagree with the Chairman.

| also call your attention to the responses provided to the Committee by the
EDO, Bill Borchardt. As Mr. Borchardt stated: “there is a higher degree of
apprehension under the current environment that... there could be some
reluctance to provide information as timely and as candidly.”

Mr. Borchardt also notes in his testimony that he and other senior managers
have received a form of “verbal direction” and “verbal counseling” that in his
view was not consistent with the NRC values.

How would the NRC respond to allegations of harassment, intimidation,
or a chilled work environment at an NRC licensee?

The NRC's regulatory process seeks to prevent nuclear industry employees
from being subjected to harassment, intimidation, retaliation or discrimination
for raising potential safety concerns to a licensee or the NRC. An NRC
licensee is subject to enforcement action by the NRC for creating an
environment of harassment and intimidation, including the revocation or
suspension of a license, the imposition of civil penaities, or even criminal
sanctions.

NOT FOR PUBLIC DISCLOSURE
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| also note the comments made by the EDO to the Committee regarding the
agency's intolerance for this type of conduct from an NRC staff person.

Mr. Borchardt states that "this kind of behavior is inconsistent with what we
expect from the staff”.

In the October 13, 2011 letter to the White House, you and your colleagues stated
that Chairman Jaczko: “ordered staff to withhold or modify policy information and
recommendations intended for transmission to the Commission.”

What specific incident or incidents prompted you to include this language in your
ietter to the White House?

There are several examples that led to the inclusion of this language. A very notable
example relates to the Near Term Task Force Report provided to the Commission
regarding potential actions to be taken in the wake of the Fukushima disaster. Staff
provided the Commission with an advance copy of a transmittal memo which had been
signed by the EDO which provided his usual detailed discussion regarding the senior
staff's recommended next steps. This discussion culminated in a recommendation from
the senior staff that there may be value in evaluating the entire body of
recommendations in a holistic manner.

However, to the Commission's surprise, that advance copy was withdrawn and a new
version of the memo was provided. The new version was a two-paragraph memo that
simply transmitted the Task Force report without any input from the agency’s senior
managers. It is my understanding that withdrawal of the advanced copy of the
memorandum was undertaken at the direction of the Chairman. in fact, we later learned
that the Chairman’s staff-—and not the EDO-—actually wrote the final version of the
memo that was transmitted to the Commission.

Moreover, we later discovered that earlier versions of the original memo offered even
more perspective from the staff. For example, one of the earlier versions stated the staff
intended to provide the Commission with a roadmap of their planned approach for
obtaining stakeholder input on the Task Force’s recommendations, analyzing
stakeholder input and providing the Commission feedback on each of the
recommendations, and transitioning from the near-term to longer-term review by July 15,
2011. That earlier version went on to say the staff intends to solicit input in a manner
that will ensure broad stakeholder feedback is received and evaluated, but not
unnecessarily delay decision making of near-term actions on the Task Force’s
recommendations. This information would have been extraordinarily valuable to the
Commission's consideration of the task from report. Unfortunately, these earlier editions
were modified at the direction of the Chairman and this information was excised.
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It is inconsistent with the intent of NRC's governing statute for one member of the
Commission — even the Chairman ~ to modify recommendations and information
provided by the NRC staff.

A second exampie is related to the policy issue associated with fire protection at nuclear
power plants. | was told by a member of the senior staff that the agency’s approach to
receiving applications from industry to risk-inform fire protection programs at nuclear
power plants was not going to work and staff was working on a paper to request
Commission direction on a revised strategy. | later asked the Chairman what progress
the staff had made developing this paper and the Chairman said there was no paper.
Several weeks passed and no progress had been made to resolve this critical fire safety
issue. In order to clarify the situation, another Commissioner and | requested a briefing
from the staff to understand the details of the problem and what the staff thought should
be done. Just before the briefing began, the Chairman dispatched a manager to stop
the briefing. Evidently, the Chairman had seen a copy of the staff’s briefing and didn't
want the information presented to us.

We refused to stop the briefing, but the attempt to prevent us from obtaining staff input
was very disturbing. Minutes after the failed attempt to stop the briefing, the Chairman
announced that staff would provide the Commission with a paper to address the fire
protection issue.

. In the October 13, 2011 letter to the White House, you and your colleagues stated
that Chairman Jaczko:”interacted with us, his fellow Commissioners, with such
intemperance and disrespect that the Commission no lfonger functions as
effectively as it should.”

What prompted you to include this specific language in your letter to the White
House? Please provide any specific examples that demonstrate the behavior you
described.

A specific example, with which | believe you are familiar, involved the Chairman’s refusal
" to engage in collegial discussion at an agenda planning meeting. The Chairman was
interested in having the Commission approve his “roadmap” for post-Fukushima actions.
The Commission did not approve it and the Chairman proceeded to “gavel down” one of
his colleagues in mid-sentence as he was beginning to express his questions about the
Chairman’s approach. All those present, including many members of the NRC staff,
were stunned by this behavior. The Chairman then proceeded to go to the National
Press Club and announce his roadmap.

NOT FOR PUBLIC DISCLOSURE
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In the October 13, 2011 letter to the White House, you and your colleagues stated:
“Chairman Jaczko’s behavior and management practices have become
increasingly problematic and erratic.”

What prompted you to include this specific language in your letter to the White
House? Please provide any specific examples that demonstrate the behavior you
described.

There were several examples that prompted that information to be provided. The first
concerns the Chairman’s behavior at a Commission meeting. For context, Commission
meetings are set well in advance and generally include a list of external stakeholders
making presentations to the Commissioners as well as the NRC staff. The agendas are
published, the public is provided notice and a court reporter is lined up. The Chairman
presides over all Commission meetings unless he/she designates someone to preside
and generally would only do so if out of the office on pressing agency or personal
business. During a meeting in the fali, the Chairman presided over the first part of the
meeting. During a brief break, the Chairman became aware of a Commissioner's
response to the issue regarding the Chairman’s atterpt to remove the EDO. This
response was the third Commissioner's support of the signed memo | noted above
{answer 2b) — thus creating majority support for not removing the incumbent EDQO.
While | did not witness his response, the Chairman failed to return to the Commission
meeting. Commissioner Apostolakis presided over the remainder of the meeting in the
Chairman’s absence.

A second example concerns considerable unnecessary delay associated with the
process to issue the scheduling note for the first Commission mandatory hearing
regarding a new nuclear plant license application. This note was designed to clarify the
subjects and order of presentation that the Commission expected for the hearing and
was essential in enabling witnesses to prepare adequately for the event.

The Chairman did not agree with the majority vote of the Commission in how the
scheduling note was structured. Rather than release the note to the public and the
witnesses called to testify at the hearing, the Secretary of the Commission was ordered
not to release it—contrary to the Secretary's obligations under the Commission’s
operating procedures. The majority-approved scheduling note was first circulated to the
Commission on Sept. 2, 2011. The hearing was scheduled for Sept. 27" and 28",
Despite the fact that all four of the Commissioners had approved the note, the Chairman
refused to allow the note to be issued or to offer his specific concerns with the note
despite repeated requests to do so. On several occasions, he threatened to simply
cancel the hearing.

NOT FOR PUBLIC DISCLOSURE
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Finally, after a long delay, he provided comments and a few, very small changes were
made to the final note. Due to his handling of the matter, the scheduling note was not
released until late on September 20", unnecessarily impacting the efforts of witnesses to
prepare for the hearing.

. On December 12, 2011, the White House sent a letter to Chairman Issa regarding
the management issues at the NRC. In the letter, the White House stated that the
“present tensions appear to be rooted in the very structure of the NRC and in
disagreements over policy matters.”

Do you agree with the White House’s assessment? Why or why not?

The structure of the law that establishes NRC’s Commission structure clearly invites a
degree of honest tension between the Chairman and Commissioners. However, on the
whole, the Commission has functioned extraordinarily well in the 30 years since the
Reorganization Plan of 1980. This extended period of performance illustrates that the
basic structure of the NRC is sound. Moreover, the structure of the Commission is
designed to handle disagreements over policy matters, Such disagreements are to be
expected in an organization comprised of individuals with sometimes diverse viewpoints.
Past Commissions have resolved policy disagreements through consensus building or, if
that proved impossible, by implementing the will of the majority of the Commission.
Doing so has proven very difficult with the current Commission, in part because of the
intimidation of the staff who would normally assure that the Commission is fully informed.

Despite sometimes serious friction and disagreement, all previous Chairmen have
operated within a well-established understanding of the law. | believe that the current,
quite unprecedented situation demonstrates that the structure of NRC has proven to be
vulnerable to the abuses highlighted in our October 13 letter. To the degree that

Mr. Daley's December 12, 2011 fetter draws Congressiconal attention to these
vuinerabilities to prompt their eventual remediation, | agree.

Regarding Mr. Daley's comment regarding “disagreements over policy matters,” | do not
agree and do not know what information may have prompted this conclusion.

. In his December 7, 2011 letter to the White House, Chairman Jaczko suggested
that your concerns about the Commission’s ability to function effectively are not
rooted in policy differences but arise from the lack of understanding that the
current Commissioners have of their statutory roles at the agency.”

a. Do you agree with the Chairman’s assertion that you and your colleagues lack
an understanding of your statutory role at the agency?

NOT FOR PUBLIC DISCLOSURE
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No. One of my colleagues has served nearly a full term as an NRC Commissioner.
Another is an attorney with considerable governmental and legislative experience. A
third was a long-serving member of the Advisory Committee on Reactor Safeguards
with deep experience operation of the agency. Moreover, | have consulted with
former Chairmen of the agency and retired, high-ranking NRC attorneys to discuss
our concerns, as well as standing members of the senior staff. | believe thatitis
quite clear that the current Chairman's interpretations of the statute are without prior
precedent. | find it somewhat difficult to believe that all the Chairman and
Commissioners who served in this agency over 30 years have misunderstocd the
statute that guides the Commission and that only the current Chairman has
understood the law correctly.

. How does your interpretation of your role at the agency differ from that of
previous Commissioners? Have you sought advice from other current or
former Commissioners on your role at the NRC?

My interpretation of my role is very consistent with that of previous Commissioners. |
remain in contact with several former Commissioners and Chairmen of the NRC and
they have expressed complete disappointment with the serious erosion of the
integrity of the Commission process. These discussions have convinced me that my
interpretation is consistent with that of past NRC Commissioners.

. Based on your understanding of previous Commissions, does the current
Chairman's interpretation of his role and responsibilities differ significantly
from his predecessors?

Yes. | believe that the main difference lies in the Chairman’s interpretation of his
duty to insure “that the Commission is fully and currently informed about matters
within its functions,” and, more specifically, his interpretation of what matters are
within the Commission’s functions. As “principal executive officer of the
Commission,” and under his authority “for developing policy planning and guidance
for consideration by the Commission,” he has sought to narrow the scope of
information provided to the Commission as well as the Commission’s role in
decision-making. He has used this authority to change staff-prepared papers before
they are provided to the Commission and to prevent or delay the transmission of staff
recommendations to the Commission. We believe this is inconsistent with the intent
of the law.

The Chairman also believes that his role as "spokesperson” for the agency is
absolute and that he need not be constrained in his public comments by the views of
the majority. Comments by a majority of Commissioners on press releases, the
Chairman's speeches, and other public information are routinely ignored. More
often, the Commission learns of pronouncements from the agency by reading it in
the press. Again, we believe this approach is without prior precedent.

NOT FOR PUBLIC DISCLOSURE
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d. Have the revisions to the Internal Commission Procedures approved by the
current Commission resolved disagreements or confusion over roles and
responsibilities with Chairman Jaczko? Why or why not?

The revisions to the ICPs were intended to clarify the respective roles and
responsibilities of the Commission and the Chairman. | believe that these revisions,
if properly implemented, could alleviate many of the current issues. However, the
Chairman’s implementation of the procedures is often problematic. For example,
under the revised ICPs, the Chairman can manage the flow of infermation from the
staff to the Commission. The intent of these provisions of the ICPs is for the
Chairman to serve as a conduit for information consistent with his authority under the
Reorganization Plan to develop policy planning and guidance. In reality, he has
used his position as an intermediary between the staff and the Commission to revise
and restrict the information flow between the Commission and the staff in order to
support his personal views on issues.

Ancther example is in his role as spokesperson for the agency. The ICPs are
intended to provide a mechanism for soliciting and incorporating comments by the
Commission prior to the publication of press releases and speeches made on behalf
of the agency. As discussed in the response to the question above, even where the
Chairman follows the letter of the Procedures and Commission views are solicited,
they are routinely ignored. These actions do not foster an atmosphere of trust and
cooperation.

e. What steps are necessary to avoid future disagreements over roles and
responsibilities?

A comprehensive analysis of the law might be a useful exercise, both for the present
situation and as a resource in the future. As an outside perspective would, | believe,
be widely accepted, | believe this would be an appropriate task for the Department of
Justice's Office of Legal Counsel. Alternatively, Congress might charter an
independent group of experts to review the law and provide such an analysis—as
well as potential adjustments to improve its resistance to abuse.

f. Do you believe there are legislative changes necessary to clarify the
Chairman’s and the Commissioner’s respective roles and responsibilities?

To address ongoing issues associated with the appropriate access of information by
the Commission, it would be helpful to reinforce the principle that the Commission
has the authority to receive all information related to operation of the agency.
Among various changes that might be made (including a direct statement to that
effect), a revision to Sec, 2 () of the Reorganization Plan of 1980 to allow the EDO
to directly provide information to the Commission, rather than through the Chairman,

NOT FOR PUBLIC DISCLOSURE
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would ensure that the Commission is fully aware of all staff positions, concerns, and
recommendations.

In addition, Congress might consider clarifying the reporting relationship of
Commission-leve! offices (e.g., the Office of the General Counsel and the Office of
International Programs) to reinforce that these offices should provide information
directly to the entire Commission, rather than through the Chairman. These changes
would allow the Commission to have the best possible information when acting on
issues of policy, rulemaking and adjudications. It would also ensure that the
Commission has all necessary information when determining whether an area of
doubt is a topic within the Commission’s purview.

As discussed above, there have been concerns regarding the appropriate scope of
the Chairman’s role as chief spokesperson for the agency. Revisions to the Plan
could reinforce that the Chairman’s role as chief spokesperson for the agency is to
reflect only those policy positions adopted by the Commission as a whole.

Considerable scrutiny has been applied to the Chairman’s exercise of his emergency
authority under Section 3 of the Reorganization Plan in response to the events at
Fukushima. A clarification of the Chairman's emergency functions could be useful in
the event of a future need to declare an'emergency. For example, including a
requirement that the Chairman make a public declaration of an emergency before
exercising any such emergency functions would clarify the scope of any future
emergency. In addition, Congress may wish to consider clarifying whether the
Chairman’s exercise of emergency functions can and should be triggered by events
outside of the United States or at facilities that are not licensed by the NRC {(unless
the nature of the event, as in the case of the September 11, 2001 terrorist attacks,
have the potential to impact the operation of NRC-ficensed facilities). Obviousty, for
any law to be effective, those affected by it must comply with its requirements-—this
has been an issue in the case of the law as written as subsequent to his recent
exercise of emergency functions, the Chairman, to date, has not supplied the
“complete and timely report to the Commission on the actions taken during the
emergency,” as required by Section 3(d) of the Reorganization Plan.

Finally, legislative changes to clarify the responsibility of the Executive Director of
Operations, the Chief Financial Officer and the General Counsel independent of the
Commission would assist with some of the issues noted in the answers above.
Congress might also consider an enhanced modei for the NRC Office of General
Counsel to further enhance the independence of that organization in assuring the
legal quality of the agency's work and in providing advice to the Commission and
staff.

NOT FOR PUBLIC DISCLOSURE
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Prior to his December 7, 2011 letter to the White House, did you or your staff
receive any reaction or feedback from Chairman Jaczko or his staff in response to
the October 13, 2011 letters signed by you and your colleagues? Please explain
your response and provide specific examples.

We received no reaction or feedback from the Chairman in response to the October 13"
letter prior to his December 7, 2011 letter to the White House.

Following his December 7, 2011 letter to the White House, has the Chairman taken
steps to address the concerns raised by you and your colleagues? Please explain
your response and provide any specific examples.

The Chairman has not taken any steps to address the concerns raised in our October
13" jetter. Most relevantly, we believe that information from the staff continues to be
restricted.

What specific actions do you believe are necessary to restore internal and
external confidence in the management and operations of the NRC?

There is no substitute for continued vigilance and adherence to the principles and values
our agency has practiced for over 30 years. | remain committed to those values. The
public retains confidence in us when they see us make rational decisions in a predictable
manner based on the best information available.

As | noted earlier, only a very substantial shift in leadership behavior and practices will
remediate the situation and, thus, restore confidence. Holding to the agency’s values
and procedures, treating members of the staff with the respect they deserve, and doing
business in an honest, straight-forward, and open manner would solve many issues.
Also, | believe a public repudiation of the December 2011 disinformation campaign
waged against the Commission (which was, as uncovered by members of the Senate
Environment and Public Works Committee, orchestrated at least in part by the agency’s
own Office of Public Affairs) would be appropriate.

As little or none of this is likely to occur under the current leadership, | believe continued,
close Congressional scrutiny is essential.
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13. Please respond to recent allegations that you and your colleagues obstruct the
NRC’s mission of protecting public heaith and safety.

These allegations are both baseless and repugnant and even worse, they are entirely
irresponsible as they damage the credibility of the agency. The issues the Commission
has with the Chairman are rooted in his fack of respect for the agency's values, his
leadership practices, and his personal behavior.

We Commissioners, and all the senior staff, are singularly focused on the cause of
protecting the health and safety of the public. Allegations to the contrary are meant to
distract and confuse the serious issues before us.
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

COMMISSIONER

January 27, 2012

The Honorable Darrell Issa
Chairman, Committee on Oversight
and Government Reform

United States House of Representatives
Washington, DC 20515
Dear Chairman Issa:

| appeared before the Committee on Oversight and Government Reform on December
14, 2011, along with my colleagues on the Commission. On January 13, 2012, you forwarded
questions for the hearing record. The responses to those questions are enclosed. Due tothe
sensitive nature of the responses, they have been labeled as “Not for Public Disclosure.” |
respectfully request the enclosure to this letter be held in confidence with access limited to

Committee members and their staff.

If | can be of further assistance, please do not hesitate to contact me.

Sincerely,

ceretitg

William C. Ostendorff

Enclosure:
As stated
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

1) On December 12, 2011, the White House responded to the concerns raised in the letter you
and your colleagues wrote on October 13, 2011.

a. Do you believe the White House provided an adequate response to your concerns?

b. In your view, what steps must be taken to improve the current situation at the NRC?

Response:

a. No, | do not believe the White House provided an adequate response to my concerns,
The White House characterized the concerns as “management differences” when, in
fact, the concerns are far more serious and have negatively impacted the work
environment for the agency.

b. To improve the current situation at the NRC, | believe that steps must be taken to rebuild
trust between the Chairman and the Commission, and between the Chairman and the
-NRC staff. Since appearing before your Committee on December 14, 2011, | have
suggested to Chairman Jaczko the following steps to improve the current situation at the
NRC:

Select a new Chief of Staff (to replace the Chairman’s departing Chief of Staff) from
a pool of career NRC Senior Executive Service employees recommended to the
Chairman by the Executive Director for Operations (EDQ).

Convene a meeting between the NRC's senior leadership, including those present at
the October 5, 2011 senior leadership meeting, and the full Commission, where the
Chairman will commit to using a management style that is consistent with an open
and collaborative work environment.

Invite a representative from each Commissioner office to attend the Chairman’s
morning meetings with the EDO and other Commission-level office directors.

Invite a representative from each Commissioner office to attend the Chairman’s
meetings with the NRC staff in preparation for the monthly Commission agenda
planning meeting.

Enclosure
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

2) The Committee understands that Chairman Jaczko sought to remove the Executive Director
for Operations William Borchardt from his position.

a.

b.

Did the Chairman provide a clear explanation for his desire to remove Mr. Borchardt?
What was your response to the Chairman's attempt to remove Mr. Borchardt?

Do you have any concerns about the Chairman’s efforts to remove Mr. Borchardt or how
he handled the situation with you and your colleagues?

To your knowledge, has Mr. Borchardt received a negative performance review in his
current role?

Response:

a.

Chairman Jaczko stated that his desire to remove the Executive Director for Operations
(EDO), Mr. Berchardt, was due to communication challenges between him and Mr.
Borchardt.

During the first (August 29, 2011) of two closed Commission meetings on this matter, |
suggested that Chairman Jaczko discuss his concerns with Mr. Borchardt. Subsequent
to this meeting, | met with Mr. Borchardt to understand his perspectives on this matter.
From my discussion with Mr, Borchardt, it became evident to me that the Chairman was
seeking to remove the EDO because the EDO had not been willing to simply adhere to
the Chairman's position on various policy matters, including how the NRC was
addressing the Fukushima nuclear accident in Japan.

At the second closed meeting (August 31, 2011), | informed Chairman Jaczko that | did
not support removal of Mr. Borchardt.

On October 11, 2011, | provided a memorandum to Chairman Jaczko and my
colleagues on the Commission stating that | do not support removal of Mr. Borchardt. In
that memorandum, | stated that “I am concerned about the challenges faced by the EDO
and senior staff to carry out their responsibilities in an open and collaborative work
environment. Therefore, | have significant reservations regarding any action to remove
the EDO."

Yes, | had concerns about Chairman Jaczko’s efforts to remove Mr. Borchardt.
Specifically, through my due diligence, it is my belief that Chairman Jaczko's motive for
removing Mr. Borchardt stems from instances where Mr. Borchardt advocated steps that
would keep the Commission informed of the NRC staff's position on Fukushima-related
actions and other issues, instead of steps that were advocated by the Chairman.

Enclosure
Page 2 of 18

NOT FOR PUBLIC DISCLOSURE



162

NOT FOR PUBLIC DISCLOSURE

Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on "The Leadership of the Nuclear Regulatory Commission”

In addition, | was concerned about Chairman Jaczko’s response to my October 11, 2011
memorandum in which | stated that | did not support removing Mr. Borchardt.
Specifically, during the lunch break of the October 11, 2011 public Commission meeting
on the NRC’s actions in response to the Fukushima accident, Chairman Jaczko met with
me to discuss my memorandum. Chairman Jaczko expressed his frustration with my
memorandum and, as a consequence, said he was going to have “to process” my
memorandum and suggested that he might cancel the afternoon portion of the
Fukushima public Commission meeting. The Chairman did not show up for the second
half of this important meeting, and Commissioner Apostolakis chaired the afternoon
session of this public meeting.

. As of the date of this letter, Mr. Borchardt's final performance review rating has not been
provided to the Commission for review and approval. It is my understanding, based on
discussions with the EDO by my Chief of Staff, that Mr. Borchardt's overall performance
rating assigned by Chairman Jaczko is lower than the overall rating he received during
the previous performance review cycle.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

3) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko made comments that reflect his “contempt for the Commission itself and
open disdain for the Internal Commission Procedures, a document that embodies governing
principles from the NRC's organic legistation.”

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.

Response:

This specific language was included in the October 13, 2011 letter because of the
comments Chairman Jaczko made at a meeting of the NRC'’s senior leadership. The Senior
Executive Service (SES) managers attending this meeting have significant responsibifities,
not only in carrying out the policies of the Commission, but also in presenting their best and
unbiased judgment to the Commission in matters related to policy, rulemaking, and
adjudication.

A number of SES managers present at the October 5 meeting expressed their grave
concerns to me or my Chief of Staff about the messages they heard from Chairman Jaczko
regarding information flow to the Commission, his disagreement with fellow Commissioners,
and the importance of the NRC staff doing things the way Chairman Jaczko wanted them
done. In addition, several attendees felt that the Chairman’s statements sought to
undermine the Commission and present the Commission as dysfunctional. Such statements,
as presented to me or my staff, are paraphrased below:

* Many of you know that we are not getting along and | do not get along with certain
members of the Commission.

+ The Commission is slowing things down and focusing on too much detail.

e You all need to work better with me because | know how to get things through the
Commission.

» [ know how to get the Commission to do what | want.

«  We need to press ahead with Fukushima actions because in the next six months it
will not be on Congress’ radar screen and we won't have the Congressional backing
we need to do what needs to be done.

» If you want to get things done, you need to work with me because | can get things
through the Commission.

* The Internal Commission Procedures do not align with my vision for the Chairman’s
roles versus the roles of the Commission.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

4) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko: “intimidated and bullied senior career staff to the degree that he has
created a high level of fear and anxiety resulting in a chilled work environment.”

a.

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.

In discussions with the White House following your October 13, 2011 letter, did you
inform them of specific examples of harassment or intimidation? if yes, please explain
these examples and any response you received from the White House?

How has Chairman Jaczko’s behavior towards the staff chilled or otherwise affected the
work environment?

How does a chilled work environment affect the operations and culture of the NRC?

How would the NRC respond to allegations of harassment, intimidation, or a chilled work
environment at an NRC licensee?

Response:

a.

This specific language was inciuded in the October 13, 2011 letter because a chilled
work environment at the Nation's civilian nuclear safety regulator cannot be tolerated. A
chifled werk environment adversely affects our agency’s ability to carry out our safety
mission. Intimidation and bullying is an unacceptable behavior at any level of our
organization.

| have had conversations with five senior SES managers who have been on the
receiving end of such behavior by Chairman Jaczko. From these conversations, | was
left with the impression that these managers were intimidated and bullied for expressing
their views. Such behavior by the Chairman and the reactions of the recipients have
created an environment where some individuals no longer feel comfortable expressing
their independent, scientific judgments to the Chairman or the Commission.

Yes. | informed the White House Chief of Staff of specific examples involving the
Director of the Office of the Secretary of the Commission, the Deputy Executive Director
for Reactor and Preparedness Programs, and a mid-level SES manager in the Office of
Nuclear Reactor Regulation. | told the White House Chief of Staff that he would not
tolerate such behavior in the White House staff. The White House Chief of Staff did not
respond to this statement when | met with him and his counsel on October 24, 2011, nor
did his December 21 letter respond to this concern.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

C.

It is my belief through discussions with certain senior staff that Chairman Jaczke's
behavior has resulted in these staff not wanting to meet with the Chairman or not
wanting to do anything that upsets the Chairman. Furthermore, | share the same
observation and concern as provided by Mr. Borchardt in his testimony before your
Committee on December 14, 2011. Specifically, Mr. Borchardt noted that “there's been a
long-standing practice that the staff is responsive to individual commissioner's requests
for information through oral, you know, communications. That continues. There is a
higher degree of apprehension, though, today under the current environment, as the first
panel discussed, that has, at least for me, a concern that there could be some
reluctance to provide information as timely and as candidly.”

A chilled work environment is harmful to the NRC because it undermines the ability of
our employees to voice concerns or differing views. The NRC needs to make its safety
decisions based on technical, objective evidence and the professional staff's
recommendations based on that evidence. If the Commission does not receive candid,
frank recommendations from the professional staff, we cannot be effective decision-
makers.

. For allegations of harassment, intimidation, or a chilled work environment at an NRC

licensee, the NRC typically initiates investigative activities. These activities are either
carried out by the NRC's Office of Investigations or, in some instances, referred to the
licensee for review. If the allegation is substantiated, the NRC will take the appropriate
enforcement actions, including orders and/or civil penalties, for any violations of NRC
requirements.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

5) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko: “ordered staff to withhold or modify policy information and
recommendations intended for transmission to the Commission.”

What specific incident or incidents prompted you to include this language in your letter to the
White House?

Response:

From my periodic discussions with NRC senior managers, | learned that their
recommendations were not ultimately provided to the Commission in the notation vote
papers associated with the NRC’s Near Term Task Force report (SECY-11-0093) and
Southern Nuclear Operating Company's request related to their Combined License
application (SECY-11-0118 — not publicly available due to attorney-client privilege). Through
further inquiry, | learned that Chairman Jaczko provided direction to senior NRC staff on the
specific content to be provided to the Commission.

In the case of SECY-11-0083, the original paper provided to the Commission contained the
NRC staff's analysis of the Task Force report and recommended approach for addressing
the Task Force’s recommendations. Because the staff's approach was not in alignment with
the Chairman’s approach, the NRC staff was directed to withdraw the paper and replace it
with a one-page, content-free transmittal memorandum.

In the case of SECY-11-0118, | learned that the staff's recommended option was not
provided to the Commission. Instead, the option recommended to the Commission was that
advocated by the Chairman,
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

6) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko: “interacted with us, his fellow Commissioners, with such intemperance
and disrespect that the Commission no longer functions as effectively as it should.”

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.

Response:

This specific language was included in the October 13, 2011 letter because such behavior is
unprofessional and erodes the collegiality of the Commission, which was designed by
Congress to be a collegial decision-making body. It is my view that the lack of a collegial
environment on the Commission has resulted in Commissioners and their respective staffs
becoming reluctant to communicate with the Chairman and the Chairman’s staff.
Consequently, resolution of the Commission’s business is often less efficient and more
difficult than it should be.

From my discussions with other colleagues on the Commission, | have been made aware of
angry phone calls from the Chairman to other Commissioners. In one instance, a
Commissioner noted that the Chairman had angrily accused him of being a liar.

As for my specific experiences, | have had one phone call with the Chairman where he had
raised his voice in anger because of a position | took on a matter before the Commission. In
a separate, one-on-one periodic meeting, the Chairman raised his voice inappropriately, and
1 told him that | would terminate the meeting if he did not caim down. In addition, during a
Commission agenda planning meeting on July 18, 2011, the Chairman gaveled me down
and stormed out of the meeting while | was speaking about a suggested way forward with
the Chairman’s “roadmap” for Fukushima actions because a majority of Commissioners did
not fully understand or support the Chairman’s vision.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Reguiatory Commission”

7) Inthe October 13, 2011 letter to the White House, you and your colleagues stated:
“Chairman Jaczko's behavior and management practices have become increasingly
problematic and erratic.”

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.

Response:

This specific language was included in the October 13, 2011 letter because the increasingly
problematic and erratic behavior and management practices have significantly eroded my
confidence in Chairman Jaczko's ability to lead the NRC. The Chairman’s behavior and
management practices have deteriorated since July 2011.

Specific examples of problematic and erratic behavior include the Chairman threatening to
cancel the Vogtle mandatory hearing because the scheduling note approved by four
Commissioners was not in line with how the Chairman wanted to conduct the mandatory
hearing. Also, as noted in my response to question 2.¢., the Chairman wanted to cancel the
second half of the October 11, 2011 public Commission meeting on the NRC'’s Fukushima
actions, because he was upset with my position to not support removal of the NRC's
Executive Director for Operations. The Chairman did not show up for the second half of this
important meeting, and Commissioner Apostolakis chaired the afternoon session of this
public meeting.

in yet another example, the Chairman refused to allow the Secretary of the Commission to
transmit to the Commission for review and approval the General Counsel’s legal analysis
and recommended changes related to the revised internal Commission Procedures.
Although four Commissioners had requested the Secretary to transmit the document to the
Commission, the Chairman refused to allow the Secretary to do so and told her that “you
work for me.” Following this direction, the Chairman convened a meeting with senior NRC
staff to remind them of who he believed they worked for. In this meeting, it was reported that
the Chairman’s message was that they work for and take direction from him, and that if they
received requests or questions from Commissioner offices, they should route those requests
or questions through him and he would handle the Commission.

{ found the Chairman’s responses to these instances to be unprofessional.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

8) On December 12, 2011, the White House sent a letter to Chairman Issa regarding the
management issues at the NRC. In the letter, the White House stated that the “present
tensions appear to be rooted in the very structure of the NRC and in disagreements over
policy matters.”

Do you agree with the White House's assessment? Why or why not?

Response:

No, | did not agree with the White House’s assessment of the issues raised in our October
13, 2011 letter. The issues in the October 13, 2011 have absolutely no relationship to any
differences among Commissioners on policy matters. The current Commission is comprised
of five members with diverse experiences and professional backgrounds. By this very
nature, differences in policy matters are to be expected. Such differences are a strength of
this decision-making body.

Furthermore, the issues in the October 13, 2011 are not rooted in the structure of the
NRC~a structure that has served the American public well since the Reorganization Plan
No. 1 of 1980. The Commission has captured the mandate and structure of the
Reorganization Plan in its Internal Commission Procedures, which help serve as the basis
for Commission operations.

It is my view that the present tensions are rooted in the behavior and management practices
exhibited by Chairman Jaczko.
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

9) In his December 7, 2011 letter to the White House, Chairman Jaczko suggested that your
concerns about the Commission's ability to function effectively are not rooted in policy
differences but arise “from a lack of understanding the current Commissioners have of their
statutory roles at the agency.”

a. Do you agree with the Chairman’s assertion that you and your colleagues lack an
understanding of your statutory role at the agency?

b. How does your interpretation of your role at the agency differ from that of previous
Commissioners? Have you sought advice from other current or former Commissioners
on your role at the NRC?

c. Based on your understanding of previous Commissions, does the current Chairman’s
interpretation of his role and responsibilities differ significantly from his predecessors?

The Chairman also noted “this is not the first time that confusion over differences between
the roles and responsibilities of the NRC Chairman and Commissioners has caused
communication problems|,]” citing a 1999 report by the Office of the inspector General.

in 1998, disagreements with then-Chairman Shirley Anne Jackson over her interpretation of
authority prompted the Commission to revise the internal Commission Procedures in an
effort to clarify the roles and responsibilities of the Commission.

In his January 2000 response to the 1999 IG report, Chairman Richard Meserve noted
“[alithough the report raises questions about how the Commission interacts, it fails to
recognize that in 1998 the Commission undertook a review of its internal procedures.”

d. Have the revisions to the Internal Commission Procedures approved by the Commission
resolved disagreements or confusion over roles and responsibilities with Chairman
Jaczko? Why or why not?

e. What steps are necessary to avoid future disagreements over roles and responsibilities?

f. Do you believe there are legisiative changes necessary to clarify the Chairman’s and the
Commissioner’s respective roles and responsibilities?

Response:

a. No. ltis clear to me that my role as a Commissioner pertains to matters related to the
Commission's functions in policy, issuance of orders and rulemaking, and decision-
making on adjudicatory matters. { have a full grasp of the legal authority of the NRC
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Commissioner Ostendorff Responses to Additional Questions
House Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

Chairman under the Energy Reorganization Act of 1974 and the Reorganization Plan
No. 1 of 1980.

Under the 1980 reorganization of the NRC, the Commission as a whole formulates
policy and regulations, issues orders, and adjudicates legal matters brought before it.
Policy formulation includes major administrative decisions with policy implications. The
1980 reorganization confirms the ultimate authority of the Commission by providing that
“[tihe Commission may determine by majority vote, in an area of doubt, whether any
matter, action, question or area of inquiry pertains to one of these functions.”

All other functions of the Commission are reserved for the Chairman as official
spokesperson for the Commission and principal executive officer of the Commission,
with ultimate responsibility to the Commission and the public for the proper day-to-day
management and administration of the agency. As the principal executive officer, the
Chairman is governed by the general policies of the Commission. Among other things,
the Chairman and the Executive Director for Operations, through the Chairman, must
ensure that the Commission is fully and currently informed about matters within its
functions.

. 1 believe that my interpretation of my role as a Commissioner is generally consistent with
interpretations of previous Commissioners | have spoken with on this matter. | have
sought advice from current and six former Commissioners (including three former
Chairmen) on the role of individual Commissioners vis-a-vis that of the Chairman,

. Yes. | have had detailed discussions with two former NRC Chairmen on their
interpretations of roles and responsibilities of the Chairman, and less detailed
discussions with a third individual who had served as Chairman. Based on these
discussions, | believe that Chairman Jaczko's interpretation differs significantly from his
predecessors with respect to information flow o the Commission.

Furthermore, from observations during my 22 months on the Commission, Chairman
Jaczko has held strong views on certain matters being reserved for his role as principal
executive officer, rather than being policy issues for the Commission. Other
Commissioners and | have disagreed with the Chairman on some of these matters.

. The recent comprehensive revisions to the internal Commission Procedures have
resulted in greater clarity in the procedures and have helped, in some areas, resolve
disagreement or confusion over roles and responsibilities with Chairman Jaczko.

Far example, the revised procedures provide for clear delineation of the Chairman’s role
in approving Commissioner international travel. Also, revisions were incorporated to
provide for Commission approval of individua! Commissioner requests that could
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arguably pertain to the Chairman’s day-to-day management responsibilities. The revised
procedures also include new provisions to improve the flow of information to the
Commission; however, the efficacy of these revisions has yet to be demonstrated.

. To avoid future disagreements, | think that improving information flow to the Commission
and ensuring that the staff is not influenced by the Chairman on the content of that
information are essential steps. Specific steps are noted in my response to question 1.b.

| do not recommend any legislative changes at this time. The legislation is clear.
Reorganization Plan No. 1 of 1980 states that the “Chairman . . . shall be responsible for
insuring that the Commission is fully and currently informed about matters within its
functions.”
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10) Prior to his December 7, 2011 letter to the White House, did you or your staff receive any
reaction or feedback from Chairman Jaczko or his staff in response to the October 13, 2011
letter signed by you and your colleagues? Please explain your response and provide any
specific examples.

Response:

No. However, he did suggest that at some point we should have lunch and discuss how
things were going. Presumably, this outreach was to discuss the letter.
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11) Following his December 7, 2011 letter to the White House, has the Chairman taken steps to
address the concerns raised by you and your colleagues? Please explain your response
and provide any specific examples.

Response:

On December 16, 2011, the Chairman visited me in my office to apologize for gaveling me
down at the July 18, 2011 agenda planning meeting. It is my understanding that after the
December 15, 2011 Senate hearing, the Chairman also apologized to certain senior staff for
having yelled at them in a harassing and intimidating manner.

On January 23, 2011, the Chairman also invited the Commission, as a body, to appear
before NRC senior managers to reaffirm the Commission’s commitment to the NRC’s values
and critical safety mission.
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12) What specific actions do you believe necessary to restore internal and external confidence
in the management and operations of the NRC?

Response;

The following items are actions that | believe would help restore internal and external
confidence in the management and operations of the NRC.

There needs to be clear actions by Chairman Jaczko to improve the flow of
information to the Commission, to change his management style to one that is
consistent with the NRC'’s organizational values, and to engage his colleagues on
important policy matters.

The Chairman’s new Chief of Staff should meet one-on-one with the Executive
Director for Operations (EDO), the Deputy Executive Directors, Office Directors, and
Commissioner Chiefs of Staff to find out how the Chairman’s office can improve and
commit to greater openness and transparency of communications.

Convene a meeting between the NRC's senior leadership, including those present at
the October 5, 2011 senior leadership meeting, and the full Commission, where the
Chairman will commit to using a management style that is consistent with an open
and collaborative work environment,

invite a representative from each Commissioner office to attend the Chairman’'s
morning meetings with the Executive Director for Operations and other Commission-
level office directors.

invite a representative from each Commissioner office to attend the Chairman's
meetings with the NRC staff in preparation for Commission agenda planning.

Authorize the EDO to immediately fil the Region 11l Regional Administrator position,
as has been recommended by the EDO for many months.

Immediately cease the weekly meetings with the EDO’s direct reports to signal trust
in the EDO and the Deputy Executive Directors.

Commit to his fellow Commissioners and senior managers to not lose his temper and
to interact in a professional manner.
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13) Please respond to recent allegations that you and your colleagues obstructed the NRC'’s
mission of protecting public health and safety.

Response;

In recent media reports, it has been suggested the NRC has not taken action in the
aftermath of the tragic events at Japan’s Fukushima-Daiichi nuclear power plant. Some
reports have suggested that the Commission has chosen to over analyze the matter rather
than take action. Some reports have even suggested that action has been delayed at the
urging of industry. Such suggestions are at best uninformed and at worst irresponsible.

Soon after the devastating March 2011 earthquake and tsunami struck northern Japan, our
agency launched a series of inspections to assure that all nuclear plants were meeting all
applicable requirements and would be prepared to deal with unexpected disasters. Where
deficiencies were uncovered, plants made immediate corrections. The Commission then
chartered an expert task force to review the chain of events that led to the subsequent
nuclear crisis and conduct a systematic and methodical assessment of U.S. regulatory
requirements. This task force issued a highly regarded report on July 12, 2011, which firmly
concluded that U.S. plants are safe and would be better able to withstand a Fukushima-style
natural disaster than were Japanese plants. However, the task force also concluded that we
should make additional improvements and provided 12 recommendations to enhance the
regulations that assure the protection of the American people.

In keeping with the NRC'’s efforts to improve openness and transparency, on August 19,
2011, the Commission directed the NRC staff to begin immediately its engagement with
stakeholders and to identify within three weeks those actions that should be implemented
without delay. The result of this work came to the Commission on September 9, 2011, and
was approved unanimously on October 18, 2011. The Commission also instructed staff to
strive to complete all regulatory changes based on the lessons of Fukushima within five
years, with the most important items (i.e., those related to the total loss of power) completed
within 30 months.

As a result of these decisions, work on seven of the original 12 task force recommendations
is well underway. NRC staff has held numerous public meetings with all stakeholders to
formulate the various regulatory actions that will be used to enhance further the safety of
U.S. plants. Based in part on this outreach, the nuclear industry has begun to move forward
voluntarily to address several areas of safety significance.

Moreover, in December 2011, the Commission approved staff action on all remaining task
force recommendations {except one that the Commission concluded does not have
immediate safety implications and will be reviewed over the longer term). Also, based on the
agency’s interactions with stakeholders, we identified several additional issues the task
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force had not recommended. At least one such issue is near the top of the agency's action
list. In February 2012, the Commission expects to receive draft orders to be issued to NRC
licensees for new requirements related to certain task force recommendations. | expect to
carry out my responsibilities related to the review of these orders in a thoughtful and timely
manner.

Nuclear safety matters are technically complex. Decisions on nuclear safety matters must be
made only with careful deliberation and as much transparency as possible. Nevertheless, |
believe that the Commission has acted promptly, responsibly, and independently to address
the lessons learned from Fukushima. The NRC must also assure that our post-Fukushima
efforts do not displace ongoing work of high safety significance. | am very proud of the
performance of the outstanding NRC staff and of the tremendous progress they have made
in a short period of time to absorb the lessons of Fukushima and further enhance the safety
of U.S. nuclear power plants. There remains a lot of work ahead, but | believe the NRC is off
to an excelient start and that, in the end, history will judge our actions as responsible and
proper.
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February 24, 2012

The Honorable Darrell Issa
Chairman, Committee on Oversight

and Government Reform
United States House of Representatives
Washington, D.C. 20515
Dear Mr. Chairman:

I am writing in response to your letter of January 13, 2012, in which you posed a number

of questions to me as follow-up to the December 14, 2011, hearing entitled “The Leadership of
the Nuclear Regulatory Commission.” Enclosed are my responses. If you need additional

information or have any further questions, please contact me.

Sincerely,

/RA/

R. W. Borchardt

Enclosure

cc: The Honorable Elijah E. Cummings, Ranking Minority Member
Committee on Oversight and Government Reform
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Response to Questions from
Chairman Darrell Issa
Committee on Oversight and Government Reform
Hearing on “The Leadership of the Nuclear Regulatory Commission”

Question 1. Has Chairman Jaczko ever asked you or NRC staff under your
supervision to delay delivery of — or make substantive changes,
edits, or otherwise withhold information from — a policy paper before

it was sent to the Commission?

a) If yes, please provide specific examples.

ANSWER

Based on my consultation with the NRC’s Office of the Inspector General (OIG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG’s access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

The schedule for staff submittal of policy papers to the Commission is routinely discussed with
the Chairman and his staff. On occasion, the staff receives direction on when to submit papers
in order to facilitate effective Commission review and overall Commission workload. The
technical and policy content of some draft papers is discussed in periodic meetings between the
Chairman and me or between the Chairman and members of the senior staff. There were two

instances when substantive changes were made to staff papers, or to positions being developed

ENCLOSURE
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by the staff as a result of direction from the Chairman. The Chairman directed that a staff paper
to the Commission associated with the Fukushima lessons learned task force be withdrawn
because he did not agree with the staff recommendations and a member of his staff provided a
significant re-write to the paper. The second example involved the Chairman’s direction that the
staff's recommendations relating to potential issuance of the Vogtle combined license should be

modified based upon his position on the matter.
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Question 2. Has the Chairman or his staff ever directed you or NRC staff under
your supervision to withhold information from other members of the
Commission that you believed was necessary to keep the

Commission fully and currently informed?

ANSWER

Based on my consultation with the NRC's Office of the Inspector General (OIG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG’s access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

The Chairman has direct influence on the timing of when staff papers are submitted to the
Commission as well as whether any specific topic constitutes a Commission “policy” issue or
whether that issue is an “implementation” issue under his sole responsibility. in the past this
determination was most frequently made by the EDO and his staff. | believe that some
information that would have been provided to the Commission under previous Chairmen has not
been provided to the Commission in written form. Some of this information may have been

provided during meetings between staff members and Commissioners.
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Question 3. Has Chairman Jaczko ever directed you or NRC staff under your
supervision not to hold a public meeting on any matter? If yes, why

did he order you or your staff not to hold the public meeting?

ANSWER

Chairman Jaczko and all previous Chairmen have a prominent role in developing the schedule
and agenda for all Commission meetings including facilitating the Commission decision on what
topics should be the subject of public Commission meetings. The NRC staff frequently provides
topics for the Commission’s consideration, but responsibility for the final decision rests with the

Commission.

As a separate matter, the NRC staff conducts approximately 1,000 working level public
meetings each year. | am not aware of any occasions when the Chairman ordered me or a

member of the staff not to hold a public meeting.
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Question 4. Have you witnessed or been made aware of behavior or actions on
the part of the Chairman that in your view are inconsistent with the

NRC’s organizational values?

a) If yes, please provide examples and explain why they are
inconsistent with the organizational values and how that

affects the staff.

b) If you witnessed or were made aware of similar behaviors or
actions by a senior manager under your supervision, how

would you respond?

¢} Why are the NRC’s organizational values important to the

operations of the agency?

ANSWER

Based on my consultation with the NRC's Office of the Inspector General (OIG), | understand

that this question is the subject of an ongoing OIG investigation. The following response is

based upon my best personal recollection. However, | expect that in light of OIG’s access to a

broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

a) | have witnessed and been made aware of the Chairman interacting with members of the
staff in a manner that | befieve was inconsistent with the NRC organizational values. The
staff involved in those interactions described their reactions to those meetings with terms

that include harassing, humiliating, and intimidating. An interaction with that result fails to
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support the NRC organizational values of respect, cooperation, and openness, and is not
conducive to an open and collaborative work environment. Adverse personal interactions
have the potential to inhibit the free flow of information and the effective operation of the

agency.

It is my expectation that if | or a member of the staff senior management team witnessed
similar behaviors by a member of the staff, immediate corrective action would be taken,
depending on all the pertinent circumstances, followed by one-on-one counseling and

coaching at a minimum.

¢) The NRC organizational values are critically important to the success of our safety mission.

They continue to guide our interactions within the staff, with our regulated community and
with all other stakeholders. They are part of the staff's daily life at the NRC and promote
mutual support, open communication, and a fully engaged staff. | believe an open and
collaborative work environment encourages interdependence and cooperation among the
staff. It also enables us to make well informed decisions and provide the Commission with

our best technical analyses and recommendations.
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Question 5. Have you and/or other senior managers attempted to shield or
protect NRC staff from interference by Chairman Jaczko’s Office?

Please describe any specific instances.

ANSWER

Based on my consultation with the NRC's Office of the Inspector General (OIG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG’s access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

The staff senior managers have a deep commitment to the NRC’s mission and our
organizational values. It has been our intent to implement the Commission’s program and
policy direction in a way that minimized the staff's awareness and focus on the adverse
interactions that occurred between the Chairman and other Commissioners and between the
Chairman and members of the senior staff. This was done to minimize distraction from

mission-related work.
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Question 6. Have you and/or other senior managers experienced difficulties or
faced challenges in carrying out your management responsibilities
as a result of the current leadership at the NRC? Please explain and

provide any specific examples.

ANSWER

Based on my consultation with the NRC’s Office of the Inspector General (OlG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG's access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

The NRC has a long established tradition of working in an open, collaborative, and mutually
supportive work environment that places primary importance on our nuclear safety mission. We
have encouraged each other to raise issues, challenge the status quo, and resolve differences
in a constructive and open manner. The well-documented adverse interactions between the
Chairman and senior members of the staff have created an environment that can inhibit the free
flow of information and a weakening of teamwork between the Chairman’s office and the staff.
in addition, a lack of openness and incomplete sharing of important background information by
the Chairman’s office have complicated the staff mangers’ ability to efficiently direct agency
resources. Notwithstanding this challenge, the staff management team’s focus on professional

behavior and mission accomplishment has enabled the staff to be successful.
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Question 7. Has Chairman Jaczko ever bullied or intimidated senior career staff?

If yes, please describe any specific examples that you are aware of.

ANSWER

Based on my consultation with the NRC's Office of the Inspector General (OIG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG’s access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

| have witnessed and been made aware of the Chairman interacting with members of the staff in
a manner that | believe was inconsistent with the NRC organizational values. The staff
described their reactions to those meetings with terms that include harassing, humiliating, and
intimidating. An interaction with that result fails to support the NRC organizational values of
respect, cooperation, and openness, and is not conducive to an open and collaborative work
environment. Adverse personal interactions have the potential to inhibit the free flow of

information and the effective operation of the agency.



188

Question 8. How would the NRC respond to allegations of harassment,

intimidation, or a chilled work environment at an NRC licensee?

a) Please explain why such behavior is detrimental to nuclear

safety.

ANSWER

The NRC has an established program for thoroughly investigating safety-related allegations that
could include concerns arising from harassment, intimidation, or a chilled work environment.
The evaluation of safety concerns from industry workers and other external stakeholders is an
integral part of NRC’s efforts in accomplishing our mission, and the staff, at all levels, is
committed to a strong and effective allegation program. The agency will investigate
discrimination complaints arising from licensee actions against a worker for raising safety

concerns to management or the NRC,

The NRC expects licensees to establish and maintain a “safety-conscious work environment’
that encourages employees to raise safety concerns to their management, free of any fear of
reprisal for doing so. Such a work environment is critical to a licensee’s ability to safely carry
out its responsibilities. Workers at an NRC-licensed facility are the first line of defense for
preventing accidents and protecting public health and safety. Their knowledge, operating
experience, and insight as nuclear workers give them the ability to identify safety concerns to

their employer and the NRC so that problems may be corrected.

10
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In their October 13, 2011 letter to the White House, the

Commissioners noted the Chairman’s appearance at an

October 5, 2011 periodic meeting with you and other senior career

executives.

a)

b)

<)

Please explain the circumstances of the October 5, 2011
meeting including: (i) its intended purpose; (i) why Chairman
Jaczko attended the meeting; (iii) whether his attendance was
consistent with the practice of previous Chairmen; and (iv) if
other Commissioners were invited or otherwise aware of the

opportunity to attend.

Please explain your recollection of the Chairman’s
participation at this meeting including any comments,
responses, or messages he provided to you and senior

career executives in attendance.

Please provide any other reactions or relevant information

about this meeting.

a) In addition to the day to day supervision of staff activities the EDO meets biannually with

senior staff management (approximately 25 individuals) for 1-2 days to review the

agency's performance and to discuss issues important to the day to day operations of

the staff. This meeting is known as the Senior Leadership Meeting (SLM). On

11
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October 5, 2011, the Chairman attended the meeting for approximately 1 hour to deliver
brief remarks and answer questions. Previous Chairmen have participated in these
meetings in similar fashion. The other Commissioners were not invited or offered the
opportunity to attend the October 5™ meeting. Commissioners Apostolakis, Magwood,
and Ostendorff attended a similar meeting shortly after they joined the Commission as
an opportunity for a brief introduction. This was a special circumstance. The other

Commissioners do not normally attend the SLM.

b & c) Based on my consultation with the NRC’s Office of the Inspector General (OIG), |

understand that this question is the subject of an ongoing OIG investigation. The following

response is based upon my best personal recollection. However, | expect that in light of OIG’s

access to a broad scope of investigating information, the OIG report will provide a more detailed

and complete discussion.

The Chairman explained that he was late for his presentation due to a heated discussion with

another Commissioner on Fukushima path forward topics. His informal presentation made the

following points:

Staff needs to work closely with the Chairman. He can get the Commission to do what
he wants. Staff shouldn't present views that differ from the Chairman’s views to other
Commissioners.

Don't worry about the recently approved Commission internal procedures; he’s not
compelled to follow them and the Commission doesn’t always follow them.

Commission deals with Policy only. Chairman provides day to day direction.

In my view, the staff present for this presentation was quite surprised by the Chairman’s

comments since this was the first time many of them became aware of the serious conflict

between the Chairman and his fellow Commissioners. 12
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Question 10. Have you experienced any form of reprisal or retaliation by the
Chairman or his staff for any action or recommendation that you
pursued in your official capacity? If yes, please explain any specific
examples and, to your knowledge, why your action or

recommendation prompted this response.

ANSWER

| have received a form of verbal direction or verbal counseling that, at least in my view, was not
consistent with the NRC values that we endeavor to model in our own behavior. Examples
include the Chalrman taking exception to my efforts to share what | thought was relevant
information with other Commissioners and the development of a staff position on a particular
topic resulting in a recommendation that we would provide to the Commission. In October
2011, the Chairman proposed that | be removed from my position as EDO. See my response to

question 13.

13
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Question 11. Has the Chairman ever conveyed an expectation that you or your
staff support his preferred policy options or recommendations when

discussing policy matters with other members of the Commission?

a) If yes, please explain how and when this expectation was

conveyed, including specific examples.

ANSWER

Based on my consultation with the NRC’s Office of the Inspector General (OIG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OIG’s access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

a) The senior staff management (approximately 25 individuals) meets biannually to review the
agency’s performance and discuss issues important to the day to day operations. This meeting
is known as the Senior Leadership Meeting (SLM). On October 5, 2011, the Chairman attended
the meeting for approximately 1 hour to deliver brief remarks and answer questions. His
informal presentation made the following point:

- Staff needs to work closely with the Chairman. He can get the Commission to do what

he wants. Staff shouldn’t present conflicting views to other Commissioners.

On a separate occasion, two senior staff members and | were invited to a meeting in the
Chairman’s office. In that meeting, the Chairman expressed disappointment in a vote cast by
another Commissioner on a Fukushima lessons learned matter. The Chairman told us that he
knew this other Commissioner had discussed his position with all three of us before casting his

14
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vote. He asked whether we wanted to be part of “his team” or not. He told us that he expected

we would speak to him before we discussed a policy issue with another Commissioner.

15
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Question 12. Has the Chairman ever suggested that you or members of the NRC
technical staff under your supervision need to be “on his team” or
any similar message to that effect? If yes, please explain any

specific examples and/or the context.

ANSWER

Please see the answer to question 11.

16
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Question 13. The Committee understands that there was an effort on the part of
the Chairman to obtain his colleagues’ support for your removal

from your current position.

a) Were you aware that the Chairman wanted to remove you
from your position? If yes, please explain the basis of your

understanding.

b) Do you know why the Chairman wanted to remove you from
your position? Were you ever consulted or provided specific

reasons?

ANSWER

Based on my consultation with the NRC's Office of the Inspector General (OlG), | understand
that this question is the subject of an ongoing OIG investigation. The following response is
based upon my best personal recollection. However, | expect that in light of OlG's access to a
broad scope of investigative information, the OIG report will provide a more detailed and

complete discussion.

a) | was not made aware of the Chairman’s efforts to remove me from the EDO position or
that two closed Commission meetings were held on that topic until after the closed Commission

meetings were held.

b) Chairman Jaczko has not discussed with me his actions to remove me from the EDO
position or the basis for my proposed removal.

17
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Question 14. What specific actions do you believe are necessary to restore
internal and external confidence in the management and operations

of the NRC?

ANSWER

| believe that the agency’s career managers have the confidence of our employees and external
stakeholders. In my communications with senior managers and with the staff, | regularly stress
the importance of an open and collaborative work environment and the importance of living the

NRC values.

{ believe that restoration of the NRC's damaged reputation must begin with a clear
acknowledgement of personal responsibility and a commitment by the entire Commission to the
NRC mission, principles of good regutation, and the NRC organizational values. These words
will need to be put into action for an extended period in order to truly regain the trust of internal

and external stakeholders.

18
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

February 10, 2012

&
s o
X *

COMMISSIONER

The Honorable Darrell E. Issa

Chairman, Committee on Oversight
And Government Reform

United States House of Representatives

2157 Rayburn House Office Building

Washington, DC 205615

Dear Chairman Issa:
in response to your letter of January 13, 2012, please find enclosed my answers to the
questions for the hearing record. These answers include sensitive non-public information.
Therefore, it is requested that they be held in confidence with access limited to the Committee
and its staff.
Please contact me with any questions you may have.
Sincerely,
George Apostolakis

Enclosures: as stated

cc: The Honorable Elijah E. Cummings, Ranking Member



198

Commissioner George Apostolakis NOT FOR PUBLIC DISCLOSURE
U.S. Nuclear Regulatory Commission
Responses to Questions for the Record from Chairman Darrell Issa
Committee on Oversight and Government Reform

Hearing on “The Leadership of the Nuclear Regulatory Commission”

1. On December 12, 2011, the White House responded to the concerns raised in the letter you and your
colfeagues wrote on October 13, 2011.

a. Do you believe the White House provided an adequate response to your concerns?

Answer: | don't presume to judge the adequacy of the White House response. Although his response
did not directly address our specific concerns, I'm pleased with the serious and prompt attention that
former Chief of Staff Daley gave to our letter, as well as the time he spent individually with each
Commissioner listening to our concerns. | expect that the final resolution of our concerns will take
time. -

b. In your view, what steps must be taken to improve the current situation at the NRC?

Answer: As | said during my testimony, the most important actions are for the Chairman to controt his
temper and allow the staff to provide their frank views to the Commission. At the hearing, Ranking
Member Cummings asked the Chairman whether he could “live with that”, to which the Chairman
replied, “Absolutely.”

2. The Committee understands that Chairman Jaczko sought to remove Executive Director for
QOperations William Borchardt from his position.

a. Did the Chairman provide a clear explanation for his desire to remove Mr. Borchard(?

Answer: The Chairman explained that his main motivation in seeking to remove the EDO was based
on the EDO’s lack of communication with him.

b. What was your response to the Chairman's attempt to remove Mr. Borchardt?

Answer: Initially, | acknowledged that it would be a significant management challenge if
communication difficulties existed between the Chairman and the EDO. | supported exploring the
retirement eligibility option, if the EDO were to consider voluntarily retiring in the near future.
Subsequently, | came to believe that the Chairman's motivation stemmed more from instances where
the EDOQ resisted presenting the Chairman’s views to the Commission as the staff's views,

¢. Do you have any concerns about the Chairman's efforts to remove Mr. Borchardt or how
he handled the situation with you and your cofleagues?

Answer: Removing the EDO would be a mistake for several reasons. The staff respects Mr.
Borchardt and values his leadership. His leadership, supported by other senior staff officers, has been
critical in achieving the agency’s high performance and external recognition, as well as maintaining the
staff's confidence in the agency during challenging periods. Endeavoring to remove the EDO under
these circumstances could contribute to a decline in the Agency’s open collaborative work
environment and safety cuiture.

1 NOT FOR PUBLIC DISCLOSURE
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Commissioner George Apostolakis NOT FOR PUBLIC DISCLOSURE

U.S. Nuclear Regulatory Commission
Responses to Questions for the Record from Chairman Darrell Issa
Committee on Oversight and Government Reform

Hearing on “The Leadership of the Nuclear Requlatory Commission”

d. To your knowledge, has Mr. Borchardf received a negative performance review in his current
role?

Answer: Mr. Borchardt's final performance rating for FY 2010, as recommended by the Chairman and
approved by the Commission on January 26, 2011, was outstanding. The Chairman recommended
and the Commission approved the highest category of SES bonus award for the EDO.

. Inthe October 13, 2011 letter to the White House, you and your colleagues stated that Chainman Jaczko
made comments that reflect his “contempt for the Commission itself and open disdain for the Internal
Commission Procedures, a document that embodies governing principles form the NRC's organic
legislation.”

What prompted you to include this specific language in your letter to the White House? Please provide
any specific examples that demonstrate the behavior you described.

Answer: Examples include:

« Statements at a senior leadership meeting that were perceived as reflecting contempt for the
Commission and disdain for the Commission’s procedures.

* Personal experience with intemperate and disrespectful behavior.

« Qutburst of temper and storming out of a Commission’s agenda planning meeting.

« Publicly criticizing the Commission as more focused on process than safely. For instance, the
Chairman in his vote on the Fukushima Dai-ichi Task Force recommendations, SECY-11-0093,
stated: *...voting only on process at this point has the advantage of being in line with the majority
of my colleagues on the Commission who have voted on process rather than on the substance of
the recommendations. This approach has the disadvantage, however, of encouraging the current
Commission's preoccupation with process at the expense of nuclear safety policy - a focus which
makes this important government body less effective and less efficient.”

* When the Chairman’s staff was asked at a Chief-of-Staff meeting if the Chairman was exercising
emergency authority with regard to the Fukushima-Dai-ichi disaster, the Commission offices did
not get an answer. Subsequently, the Director of the Office of Congressional Affairs, who reports
to the Chairman, advised a Congressional staff member that the Chairman had been exercising his
statutory emergency authority since day one. This was not ideal communication. However, the
Chairman and the staff did supply the Commission with substantial on-going information about the
activities of the emergency operations center.

» On a number of occasions, the Chairman’s actions reflected disregard for the will of the majority.
For example, after the Chairman responded to a letter from this Committee that did not conform to
the language of the letter approved by the four Commissioners, the Commission had to send a
separate letter to this Committee (dated March 31, 2011), attaching the response that had been
approved by the four Commissioners. On another cccasion, the same four Commissioners had to
submit a separate supplemental response to post-hearing questions.

¢ The Commission had difficulty getting a voting paper from the Secretary of the Commission, who
by statute reporis directly to the Commission, even after four Commissioners had affirmed that the
paper should be sent to the Commission.
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o The Chairman prevented a scheduling note approved by the majority of the Commission, with
which he disagreed, from being issued in a timely manner.

« Inresponse to concemns regarding his behavior, the Chairman told me that the Commissioners
should complain to the White House.

« On October 20, 2011, shortly after the Commissioners’ letter to former Chief of Staff Daley, the
Office of Public Affairs issued a press release criticizing the Commission. Thé'press release
quoted the Chairman as follows: “The station blackout rulemaking is an achievable goal... 1t will,
however, be complicated by the Commission’s direction to initiate the rulemaking through an
advance notice of rulemaking rather than as a proposed rule. This will add an extra step to the
process. Nevertheless, addressing station blackout is a high priority, and I will do my best to lead
the staff in accomplishing this effort.”

o Subsequent to the letter, the Office of Public Affairs, which reports directly to the Chairman,
promptly encouraged the media to read Congressman Markey's report that accused the four
members of the Commission as engaged in a conspiracy to undermine safety.

. In the October 13, 2011 letter to the White House, you and your colleagues stated that Chairman
Jaczko: “intimidated and bullied senior career staff to the degree that he has created a high fevel of
fear and anxiety resulting in a chilled work environment.”

a. What prompted you fo include this specific language in your lefter to the White House? Please
provide any specific examples that demonstrate the behavior you described.

Answer: | had received a number of reports of instances in which the Chairman yelled and lost his
temper with senior staff. | had also experienced several incidents in which the Chairman reacted
intemperately because of my disagreement or possible disagreement with his position. In addition, |
was also aware that the Office of Inspector General (OIG) report of June 6, 2011, states: “A number of
NRC senior managers interviewed described examples of the Chairman losing his temper with them or
stories they had heard about him losing his temper with others.” It also states: “Chairman Jaczko
acknowledged that he sometimes loses his temper. He said he worked to control it and there are times
when he has wished he has said or done things differently. He said he mainly loses his temper with the
Commissioners, but acknowledged that there have been a few times when he has said some fairly
strong things to the staff. He concluded that his behavior created an environment sometimes in which it
is difficult for people to work with him.”

A memo to the Commission from a senior member of the Office of Nuclear Materials Safety and
Safeguards dated June 20, 2011, stated: “The information suppression and manipulation at the
Commission level, as described in the OIG report, permeates [sic] the activities of this Division and
adversely impact the NRC as an independent licensing organization. However, the OIG report fails to
capture the scale of the threat posed by political influence over our staff and our mission.”
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b. In discussions with the White House following your October 13, 2011 letter, did you
inform them of specific examples of harassment or intimidation? If yes, please explain these
examples and any response you received from the White House.

Answer: | described a report that a manager had been humiliated in a briefing that occurred a week
after we sent our memo to the Chairman and our October 13, 2011 letter. My impression was that Mr.
Daley also considered what | described to be inappropriate behavior.

c. How has Chairman Jaczko's behavior towards the staff chilled or otherwise affected the work
environment?

Answer. The behavior described above does not foster an environment in which employees are
comfortable speaking up and sharing concerns and differing views without fear of negative
consequences. A report prepared by an external organization evaluating the Office of Nuclear Materials
Safety and Safeguards (NMSS) internal safety culture, dated November 7, 2011, describes views
expressed by the staff as “quite negative, mostly regarding the perceived impact that the Chairman's
actions had on NMSS and the Agency's safety culture.” This report also states that “Several members
of the Leadership Team expressed an overriding concern that the assessment was focused too narrowly
(i.e., NMSS) and should instead be focused farther up the chain of command to include the EDO, the
Commission, and the Chairman.”

During the December 14, 2011 hearing, the EDO responded in the affirmative when asked if the
Chairman had exhibited behavior consistent with the definition that the federal government uses for
harassment, intimidation and a hostile work environment.

During that hearing Representative Platts addressed the following question to the EDO: "But do the staff
subordinate to you fee! comfortable in sharing information with the other commissioners if it's contrary to
a view they know that the chairman holds?” The EDO responded that contrary to NRC's long-standing
practice, “There is a higher degree of apprehension, though, today under the current environment, as
the first panel discussed, that has, at least for me, a concern that there could possibly be some
reluctance to provide information as timely and as candidly.”

d. How does a chilled work environment affect the operations and cuiture of the NRC?

Answer: A chilled work environment can inhibit the staff from sending their frank and independent
opinions and recommendations to the Commission. A chilled work environment could lead to staff
members being afraid to raise issues or delaying the submission of information that they believe goes
against the Chairman’s policy preferences. It is important for the Commissioners to consider alternative
approaches and diverse views. Having all perspectives improves our ability to make the best regulatory
decisions. An Open Collaborative Work Environment is, in fact, a key component of the NRC’s internal
safety culture.
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e. How would the NRC respond to allegations of harassment, intimidation, or a chilied work
environment at an NRC licensee?

Answer: Acts of harassment, intimidation, or discrimination against an employee, contractor, or
subcontractor of a facility licensed by the NRC for raising NRC related safety or regulatory concerns
are against the law. The NRC vigorously pursues enforcement action against licensees or licensee
contractors who discfiminate against their employees for raising nuclear safety concerns, such as
imposing a fine, issuing an order modifying an NRC license, or, in criminal cases, referring the case to
the U.8. Department of Justice for prosecution.

The NRC encourages the facilities it licenses to establish a work environment in which employees are
encouraged and feel free to raise safety concerns without fear of retaliation. As stated in NRC report
NUREG/BR-0240, “Reporting Safety Concerns to the NRC: Licensee Responsibility”, “Workers who
raise safety concerns serve a vital role in the protection of public heaith and safety. Retaliation against
those who do so is unfawful and will not be tolerated by the NRC.”

. In the Qctober 13, 2011 Jetter to the White House, you and your colleagues stated that Chairman
Jaczko: “ordered staff to withhold or modify policy information and recommendations infended for
transmission fo the Commission.”

What specific incident or incidents prompted you to include this language in your letter to the White
House?

Answer. As Mr, Borchardt confirmed in his response to a question during the December 14, 2011
hearing, “there have been papers and some budget submissions that have been altered at the
Chairman's direction.” Timing of the submission of papers has also been an issue. An example is the
staff's preparation of a policy paper for the Commission outlining potential alternatives relating to the
process for issuing a combined license (COL). | learned during a periodic meeting with the Office
Director that the Chairman had ordered the staff to change their recommendation and present the
Chairman’s policy preference as the staff's recommendation.

The staff prepared a policy paper to provide the Fukushima Task Force report that conformed to the
standard format and substance of policy papers, including staff analysis and recommendations. An
advanced copy of this paper was distributed to the Commission on July 12, 2011. Shortly after
receiving the advanced copy, the Chairman called to explain that he was pulling the advanced copy
because the paper needed to be corrected. The new document that was provided to the Commission
for a vote was simply a two-paragraph paper transmitting the task force report and did not include the
staff's recommendations.

. Inthe October 13, 2011 letter to the White house, you and your colleagues stated that Chairman

Jaczko: “interacted with us, his fellow Commissioners, with such intemperance and disrespect that the
Comrmission no longer functions as effectively as it should.”
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What prompted you to include this specific language in your lefter to the White House? Please provide
any specific examples that demonstrate the behavior you described.

Answer: Please refer to answer to Question 3.

. In the October 13, 2011 letter to the White House, you and your colleagues stated: “Chairman Jaczko's
behavior and management practices have become increasingly problematic and erratic.”

What prompted you to include this specific language in your letter to the White House? Please provide
any specific examples that demonstrate the behavior you described.,

Answer. The Chairman did not attend the second half of the Japan Task Force meeting held on October
11, 2011, the most important matter of the agency at that time. He learned during the break that the
majority of the Commissioners opposed his request to remove the EDO. In addition, the Chairman
threatened to cancel the Vogtle mandatory hearing and delayed issuance of the agenda, creating a
significant burden to the participants, because he disagreed with the decision of the majority of the
Commissioners on how to structure the hearing. Please also see the answer to Question 6 above.

. On December 12, 2011, the White House sent a letter to Chairman Issa regarding the management
issues at the NRC. In the letter, the White House stated that the "present tensions appear to be rooted

in the very structure of the NRC and in disagreements over policy matiers.”

Do you agree with the White House's assessment? Why or why not?

Answer. The present situation is not the result of the structure of the NRC or disagreements over policy.

. In his December 7, 2011 letter to the White House, Chairman Jaczko suggested that your concerns
about the Commission’s ability to function effectively are nof rooted in policy differences but arise “from

the lack of understanding the current Commissioners have of their statutory roles at the agency.”

a. Do you agree with the Chairman’s assertion that you and your colleagues lack an understanding of
your statutory role at the agency?

Answer: No, | do not.

b. How does your interpretation of your role at the agency differ from that of previous Commissioners?
Have you sought advice from other current or former Commissioners on your role at the NRC?

Answer: | am not aware that my interpretation of my role differs from that of previous Commissioners.
Reports about past Commissions, as well as my own observations, jead me to conclude that my
interpretation of a Commissioner's role is consistent with that of former Commissioners. i have not
sought advice from other Commissioners on this subject.
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¢. Based on your understanding of previous Commissions, does the current Chairman’s interpretation
of his role and responsibilities differ significantly from his predecessors?

Answer: | have limited first-hand experience with previous Chairmen.

The Chairman also noted “this is not the first time that confusion over differences between the roles and
responsibilities of the NRC Chairman and Commissioners has caused communication problems{,]" citing
a 1899 report by the Office of the inspector General.

In 1998, disagreements with then-Chairman Shirley Anne Jackson over her interpretation of authority
prompted the Commission to revise the Internal Commission Procedures in an effort to clarify the roles
and responsibilities of the Commission.

In his January 2000 response to the 1999 IG report, Chairman Richard Meserve noted “[a]ithough the
report raises questions about how the Commission interacts, it fails to recognize that in 1998 the
Commission undertook a review of its internal procedures.”

d. Have the revisions to the Internal Commission Procedures approved by the current Commission
resolved disagreements or confusion over roles and responsibilities with Chairman Jaczko? Why or
why not?

Answer: The revisions have not resolved entirely some disagreements over roles and responsibilities of
the Chairman. The Chairman takes a broad view of administrative and other executive and managerial
responsibilities.

e. What steps are necessary to avoid future disagreements over roles and responsibilities?

Answer: The principal step is for the Chairman to heed the messages in the Commissioner’s
memorandum and the letter to former Chief of Staff Daley.

f. Do you believe there are legisiative changes necessaty to clarify the Chairman’s and the
Commissioners’ respective roles and responsibilities?

Answer: Legislative changes should not be necessary. Fundamental direction and relevant
interpretations are already reflected in the statutes and legislative histories. An example concerns

the ultimate authority of the Commission. Although the Commission is not expected to involve itself in
purely administrative or managerial functions, Section 1(a) of Reorganization Plan No. 1 of 1980
provides that the Commission may determine by majority vote, in an area of doubt, whether any matter,
action, question or area of inquiry pertains to the Commission's functions in the areas of policy
formulation, rulemaking, and orders and adjudications.  As explained in the legislative history, the Plan
“reaffirms the ultimate authority of the Commission over the affairs of the agency by requiring that the
Chairman and the EDO be governed by the policies of the Commission, and by such regulatory
decisions, findings and determinations as the Commission is authorized to make. The Committee also
intends the Commission to exercise the authority to interpret the Plan.” Senate Report 96-790 at 4,
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Prior to his December 7, 2011 letter to the White House, did you or your staff receive any reaction or
feedback from Chairman Jaczko or his staff in response to the October 13, 2011 letters signed by you
and your colleagues? Please explain your response and provide any specific examples.

Answer: No, with the exception that the Chairman said that he had received our memorandum and
letter, and the Chairman’s former Chief of Staff asked my Chief of Staff: What did you think you were
going to accomplish by sending this letter?

. Following his December 7, 2011 letter to the White House, has the Chairman taken steps to address the

concerns raised by you and your colleagues? Please explain your response and provide any specific
example.

Answer: The Chairman met with me privately and acknowledged that he had intervened in the staff's
preparation of a COL staff paper to the Commission (see answer to Question 5) and that sometimes he
gets “intense”. His interaction with me since then has not involved intemperate or inappropriate
behavior. He also suggested that he and I have dinner with our spouses and we did so on January 22,
2012.

What specific actions do you believe are necessary to restore intermal and external confidence in the
management and operations of the NRC?

Answer: Please see my answer to Question 1.b,

Please respond fo recent allegations that you and your colleagues obstruct the NRC’s mission of
protecting public health and safety.

Answer. As | have stated in prior testimony, | find it deeply offensive that ilf motives are ascribed to me
with regard to the implementation of lessons learned from the Fukushima accident or other safety
matters. For example, the Commission has acted methodically and expeditiously in response to the
Fukushima accident. Decisions on nuclear safety matters should not be made without careful
deliberation because they are technically complex. This is one of the reasons that there is an
independent five-member Commission. Such deliberation includes the technical evaluations by NRC
senior management, the views of the statutory Advisory Committee on Reactor Safeguards (ACRS),
public meetings and inputs from external stakeholders.
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COMMISSIONER

The Honorable Darrell E. issa
Chairman, Committee on

Oversight and Government Reform
United States House of Representatives
Washington, D.C. 20515

Dear Chairman Issa:

| appeared before the Committee on Oversight and Government Reform on December 14,
2011, along with my colleagues on the Commission. In response to your letter of January 13,
2012, enclosed please find my response to questions for the record from that hearing. Due to
the sensitive nature of the topics discussed in my responses, the Enclosure is marked “Not for
Public Disclosure.” | respectfully request that the Committee hold the Enclosure in confidence
with access limited to Members and Committee staff.

1f | can be of further assistance, please do not hesitate to contact me.

Sincerely,

Kristine L. Svinicki
Enclosure: As stated

cc: The Honorable Elijah E. Cummings, Ranking Member
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1) On December 12, 2011, the White House responded to the concerns raised in the letter
you and your colleagues wrote on October 13, 2011.

a. Do you believe the White House provided an adequate response to your
concerns?

The White House Chief of Staff's office promptly acknowledged receipt of the
letter and provided me with an opportunity for a meeting with Mr. Daley to
discuss its contents. | appreciated these communications but do not agree with
the subsequent characterization of the issue as being confined to a disagreement
over roles and responsibilities between Chairman Jaczko and other members of
the Commission.

b. In your view, what steps must be taken to improve the current situation at the
NRC?

The current situation will improve when the conduct objected to in the letter of
October 13, 2011 ceases.

2} The Committee understands that Chairman Jaczko sought to remove Executive Director
for Operations William Borchardt from his position.

a. Did the Chairman provide a clear explanation for his desire to remove Mr.
Borchardt?

Yes, Chairman Jaczko articulated a specific and clear basis for his desire to
remove William Borchardt and install a new Executive Director for Operations.

b. What was your response to the Chairman’s attempt to remove Mr. Borchardt?
| did not support the removal of Mr. Borchardt from his position and articulated to
Chairman Jaczko and the other members of the Commission that | was not
persuaded that sufficient basis existed to justify his removal.

¢. Do you have any concerns about the Chairman’s efforts to remove Mr. Borchardt
or how he handled the situation with you and your colleagues?

Enclosure

NOT FOR PUBLIC DISCLOSURE



208

NOT FOR PUBLIC DISCLOSURE

| acknowledge the significant day-to-day working refationship between an NRC
Chairman and the NRC’s Executive Director for Operations. It is appropriate for
a Chairman to share his view on the performance of an incumbent EDO. As a
position for which the Commission is the appointing authority, however, removing
the EDO would require the approval of a Commission majority.

d. To your knowledge, has Mr. Borchardt received a negative performarice review
in his current role?

To my knowledge, no, he has not.

3) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko made comments that reflect his “contempt for the Commission itseif
and open disdain for the Internal Commission Procedures, a document that embodies
governing principles from the NRC's organic legislation.”

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.

Based on the Chairman's written responses to the Commission's efforts to revise its
internal Commission Procedures (COMSECY-08-0031), | interpreted by his responses
that the Chairman did not intend to be bound by certain provisions of those revised
Procedures, despite the fact that they were supported by a majority of the Commission.
Additionally, | was informed by a member of the agency’s senior staff that at an October
2011 Senior Leadership Meeting, Chairman Jaczko used the Commission’s revisions to
the Internal Procedures as an example of the Commission over-stepping its statutory
authority and inappropriately micro-managing the NRC staff. Senior staff described the
contents of Chairman Jaczko's remarks as “an expression of contempt for the
Commission.”

Another example can be seen through Chairman Jaczko's direction of the Office of
Public Affairs {OPA). The Chairman is statutorily responsible to act as the “official
spokesman for the Commission’, but there have been occasions where OPA’s
messages to the media and the public did not reflect the Commission's position. For
example, the Commission acted on the recommendations of the agency's Near-Term
Task Force on lessons learned from the events at Fukushima. In doing so, the
Commission directed the NRC Staff to undertake an advanced notice of proposed
rulemaking to address the station blackout issue. The Chairman disagreed with this
approach, and the press release announcing the Commission’s decision was worded as
follows:

“The station blackout rulemaking is an achievable goal,” said
Chairman Jaczko. "It will, however, be complicated by the
Commission’s direction to initiate the rulemaking through an
advance notice of rulemaking, rather than as a proposed rule.
This will add an extra step to the process. Nevertheless,
addressing station blackout is a high priority, and | will do my best
to lead the staff in accomplishing this effort.”

2
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in my opinion, this language did not reflect the Commission's decision, and was an
example of the Chairman using his spokesman role to demean publicly the
Commission’s decision. Also, as | testified to during the hearing. Chairman Jaczko has
on occasion refused to send responses to Congressional correspondence which contain
language approved by a majority of the Commission.

In the October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko: “intimidated and builied senior career staff to the degree that he has
created a high level of fear and anxiety resulting in a chilied work environment.”

a. What prompted you to include this specific language in your fetter to the White
House? Please provide any specific examples that demonstrate the behavior
you described.

An example of this type of behavior exhibited by Chairman Jaczko was a
situation 1 learned about through my staff, concerning a purported conversation
between the Secretary of the Commission and the Chairman, regarding the
scheduling of a Commission meeting. | had proposed that the Commission invite
a particular stakeholder to make a presentation at the meeting. In response to
my request, the Secretary polled the Commission to determine whether a
majority supported my proposal. Chairman Jaczko was reportedly angry with the
Secretary’s action, and berated her for purportedly exceeding her authority by
polling the Commission on matters regarding the invitation of specific presenters
at Commission meetings, because he asserted that authority was vested solely
in the Chairman. Subsequent to the conversation between the Secretary and
Chairman Jaczko, | was informed that the Secretary would not take any further
action to come to conclusion on my proposal.

Another incident involved the Secretary of the Commission and her ability to
carry out the decision of the Commission majority regarding the scheduling of the
mandatory hearing for the Vogtle combined operating license application. A
majority of the Commission supported issuance of a scheduling note setting forth
the details of the mandatory hearing. The Chairman disagreed with the
majority’s decision, and instructed the Secretary that she did not have the
authority to issue the scheduling note as approved by the majority. My
understanding is that, based on that instruction, the Secretary did not believe she
could proceed with issuance of the scheduling note, despite the Commission
majority’s instruction. Although this matter was ultimately resolved and the
Commission held the Vogtle mandatory hearing, the objection to carrying out the
Commission’s direction caused unnecessary delay and impeded the predictability
of the agency's first-ever mandatory hearing on a combined license application.

b. In discussions with the White House following your October 13, 2011 letter, did
you inform them of specific examples of harassment or intimidation? If yes,
please explain these examples and any response you received from the White
House.
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As noted in my response to question 1, | was provided an opportunity to discuss
the concerns outlined in the October 13, 2011 letter. Those discussions were
confined to the matters outlined in the letter.

How has Chairman Jaczko’s behavior towards the staff chilled or otherwise
affected the work environment?

In his December 14, 2011 testimony before this Committee, the NRC's Executive
Director for Operations, R. William Borchardt, addressed this issue. In response
to a question regarding the NRC Staff's ability to provide information to the
Commission in the current environment, Mr. Borchardt replied that the Staff
continues its long-standing practice of being responsive to individual
Commissioner requests for information. However, he went on to state that
“[t}here is a higher degree of apprehension though today under the current
environment ... that has, at least for me a concern that there could possibly be
some reluctance to provide information as timely and candidly.” He noted that
“ltlhere's a change in ... the historical practice as | understood it through my 28
years at the NRC ... -- if the staff felt that there was information that would be of
interest to the commission [} the staff would fault to the side of providing that
information in some kind of written document. So the commission could decide
whether or not it was of interest to them and whether or not they wanted to adopt
[it] as a policy issue for their consideration. Now what's happened more on
occasion is that the chairman’s office has made a decision as to the timing of
when that information would go forward. So that was ... a fairly significant from
the staff's perspective change in practice ”

. How does a chilled work environment affect the operations and culture of the
NRC?

The NRC's EDO also addressed the topic of NRC values and culture in his
December 14, 2011 testimony before the Committee. In response to a question
about whether he had been reprimanded by the NRC Chairman for sharing
information with other Commission members, he stated, “Well, | would put myselif
in the same category as a number of the other senior managers within the staff
that have, you know, received, you know, a form of verbal direction or verbal
counseling that at least in my view was not consistent with the NRC values that
we endeavor to perform our own behavior with.” Mr. Borchardt went on to state
that he would not tolerate that type of conduct from a subordinate, and that "that
kind of behavior is inconsistent with what we expect from the staff.”

How wouid the NRC respond to allegations of harassment, intimidation, or a
chilted work environment at an NRC licensee?

Allegations of these types of behaviors at an NRC licensee would be subject to
investigation and potential enforcement action.
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5) Inthe October 13, 2011 letter to the White House, you and your colleagues stated that
Chairman Jaczko: “ordered staff to withhoid or modify policy information and
recommendations intended for transmission to the Commission.”

What specific incident or incidents prompted you to include this language in your letter to
the White House?

As discussed at the Committee's December 14, 2011 hearing, | do not believe that the
Commission has been kept fully and currently informed of information pertaining to the agency's
lessons-learned from the events at Fukushima. One particular example is with respect to the
NRC Staff's ability to bring forth its independent recommendation on a Commission voting paper
regarding the agency’s response {o the events at Fukushima (SECY-11-0093). Based on
information provided by senior agency staff, my understanding is that the NRC Staff's original
recommendation contained in that paper was removed at the direction of Chairman Jaczko.

Any practice whereby the Staff is hindered from providing the Commission with its independent
advice and recommendations effectively curtails the Commission’s access to full and timely
information.

Another example is with respect to the Chairman’s unilateral shut-down of the technical
review for the Yucca Mountain repository license application. As the Inspector General
documented in his June 6, 2011 report (OIG Case No. 11-05), the EDO stated that he
inquired of the Chairman whether the other Commissioners supported the Chairman's
continuing resolution (CR) budget guidance memorandum that would close out the
license application review process. The EDO told OIG that the Chairman told him “that
all four Commissioners were in agreement with the memorandum'’s language,
understood that they were going to close out the High-Level Waste Program, and
authorized the issuance of the CR budget guidance memorandum.” However, the
inspector General found that the Chairman “strategically provided three of the four other
Commissioners with varying amounts of information about his intention to proceed to
closure” and that “[the Chairman] did not provide Commissioner Svinicki with any
information about his intentions.”

Perhaps most significantly, when discussing the Chairman’s remarks to the senior staff
at the October 5, 2011 Senior Leadership Meeting, the EDO described them to me by
saying, “We were pretty much instructed to leave our brains at home.” Hearing this
characterization was yet another factor causing me to question whether the NRC staff is
operating in an environment which fosters the staff providing the Commission
unadulterated and independent advice.

In addition to these examples, the Inspector General's June 6, 2011 report found that
Chairman Jaczko controls information provided to other Commissioners based on his
interpretation of his statutory authority. OIG found that because Chairman Jaczko “acts
as the gatekeeper to determine what is a policy matter versus an administrative matter,
and manages and controls information available to the other Commissioners, they are
uncertain as to whether they are adequately informed of policy matters that should be
brought to their attention.”

5
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In the October 13, 2011 letier to the White House, you and your colleagues stated that
Chairman Jaczko: “interacted with us, his fellow Commissioners, with such
intemperance and disrespect that the Commission no longer functions as effectively as it
should.”

What prompted you to include this specific language in your letter to the While House?
Please provide any specific examples that demonstrate the behavior you described.

One example of the Chairman’s behavior occurred in December 2009, when the
Commission voted on the NRC appeal to the Office of Management and Budget (OMB)
FY 2011 budget passback (COMSECY-09-0027). All three then-serving Commissioners
(Chairman Jaczko, Commissioner Klein, and 1) approved the proposed letter to OMB,
subject to individual edits. The draft Staff Requirements Memorandum (SRM) was
circulated for Commission approval on the day that the appeal was due to OMB. Shortly
after the draft SRM was circulated, | received a phone call from Chairman Jaczko on the
matter. Chairman Jaczko told me that he was leaving the building in eight minutes, and
that if | did not retract my vote edits before then, he would leave the building and not
submit any reclama on behalf of the agency. Chairman Jaczko said that he would not
appeal OMB's passback, and that the agency would just have to absorb the reduction.
Given this ultimatum, | agreed to support the reclama subject to the edits of
Commissioner Klein, which were similar to mine. That Chairman Jaczko would present
such an ultimatum demonstrated to me his lack of respect for the Commission majority
and the underlying voting process. :

A more recent example that | witnessed first-hand occurred during a meeting of the
Commission on July 18, 2011 to discuss the Commission’s upcoming agenda. During
this meeting, the Commission discussed the Chairman’s proposed "road-map” for
proceeding with the Fukushima lessons-learned effort. During an exchange between
Chairman Jaczko and Commissioner Ostendorff, in which Commissioner Ostendorff
asked questions about the Chairman’s proposal and offered suggestions on the road-
map, Chairman Jaczko became agitated and gaveled the Commission meeting to a
close as Commissioner Ostendorff was speaking. He said “we're done,” and walked out
before Commissioner Ostendorff or any other member of the Commission could
respond. Notwithstanding the Commission's lack of support for his roadmap, Chairman
Jaczko proceeded from this meeting to an event at the National Press Club to announce
publicly his plan to move forward with the rcadmap.

In the October 13, 2011 letter to the White House, you and your colleagues stated:
“Chairman Jaczko's behavior and management practices have become increasingly
problematic and erratic.”

What prompted you to include this specific language in your letter to the White House?
Please provide any specific examples that demonstrate the behavior you described.
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The examples provided in response to question 6 are also responsive to this question.
An additional example of Chairman Jaczko's erratic behavior occurred during the
October 11, 2011 Commission meeting on the Japan Near-Term Task Force Report
prioritization and recommendations. This was a two-part meeting, with one session held
in the morning and one held in the afterncon. Chairman Jaczko attended the morning
session, but did not preside over or attend the afternoon session. | found his absence
highly unusual, particularly for a meeting on such an important topic. Later, | learned
from a fellow Commissioner that the Chairman refused to attend the afternoon portion of
that meeting because he had learned that the Commission would not support his effort
to remove the EDO.

On December 12, 2011, the White House sent a letter to Chairman Issa regarding the
management issues at the NRC. In the letter, the White House stated that the “present
tensions appear to be rooted in the very structure of the NRC and in disagreements over
policy matters.”

Do you agree with the White House's assessment? Why or why not?

Respectfully, | do not agree that the current environment at the Commission is rooted in
the structure of the NRC or in disagreements over policy matters. | believe that the
Commission structure has served the agency well over its history, and that previous
Commissions have functioned successfully under this structure. | also believe that the
present tensions extend well beyond differences on policy matters, because substantive
disagreements on policy matters routinely exist in Commission bodies (and are even to
be expected), yet do not impede those bodies' core functioning. | believe that the
current tensions at the Commission are rooted more fundamentally in Chairman
Jaczko's interpretation of his statutory authority, as well as conduct toward his
Commission colleagues and the NRC Staff. Policy differences with Chairman Jaczko
did not motivate me to sign the October 13, 2011 letter to Mr. Daley.

in his December 7, 2011 letter to the White House, Chairman Jaczko suggested that
your concerns about the Commission’s ability to function effectively are not rooted in
policy differences but arise “from the lack of understanding the current Commissioners
have of their statutory roles at the agency.”

a. Do you agree with the Chairman's assertion that you and your colleagues lack an
understanding of your statutory role at the agency?

Ne, 1 do not.
b. How does your interprelation of your role at the agency differ from that of

previous Commissioners? Have you sought advice from other current or former
Commissioners on your rofe at the NRC?
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| have had occasion to question the Chairman's understanding of his statutory
role at the agency. For example, the “Facts About Issues Raised in October 13,
2011 Letter’ document released in connection with Chairman Jaczko's
December 7, 2011 ietter to Mr. Daley states that “The senior managers report (o
the Chairman and he is responsible for the day-to-day management of the
agency.” (Emphasis added.) 1tis true that by statute, the EDO reports for all
matters to the Chairman. In contrast, Reorganization Plan No. 1 of 1980, Sec.
4(d) states that “The heads of the Commission level offices ... shall continue to
report directly to the Commission and the Commission shall continue to receive
such reports.” Clearly, then, contrary to his assertion, not all senior managers
report to the Chairman.

I joined the Commission in 2008 under then Chairman Dale Klein and while
Commissioner Peter Lyons was also serving on the Commission. The collegial
practices and modes of operating between Chairman Klein and the Commission
at that time differed markedly from the current state.

¢. Based on your understanding of previous Commissions, does the current
Chairman’s interpretation of his role and responsibilities differ significantly from
his predecessors?

Yes. | believe that Chairman Jaczko's interpretations represent the far extreme
of possible statutory interpretation, to the point of jeopardizing the viability of a
functioning Commission structure at NRC.

The Chairman also noted “this is not the first time that confusion over differences between
the roles and responsibilities of the NRC Chairman and Commissioners has caused
communication problems []" citing a 1999 report by the Office of the Inspector General.

In 1998, disagreements with then-Chairman Shirley Anne Jackson over her interpretation of
authority prompted the Commission to revise the Internal Commission Procedures in an
effort to clarify the roles and responsibilities of the Commission.

In his January 2000 response to the 1999 IG report, Chairman Richard Meserve noted
“fajithough the report raises questions about how the Commission interacts, it fails to
recognize that in 1998 the Commission undertook a review of its internal procedures.”

d. Have the revisions fo the internal Commission Procedures approved by the
current Commission resolved disagreements or confusion over roles and
responsibilities with Chairman Jaczko? Why or why not?

| disagree with the premise that there has been “confusion” over the roles and
responsibilities of the Commission versus the Chairman. However, | do believe
that there have been and continue to be disagreements over these roles and
responsibilities. A functional, collegial Commission is vital to ensuring that the
agency carries out its mission of protecting public health and safety. Although
some degree of natural tension is to be expected in the interpretation of the
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Chairman's statutory authorities versus those of the Commission, this tension
must not obstruct the functioning of key processes. Although the latest revisions
to the Internal Commission Procedures added much-needed clarity to many of
our internal processes, | do not believe that they have resolved fundamental
differences in statutory interpretation of the Chairman’s authorities versus those
of the Commission. The Internal Commission Procedures are grounded in the
agency's organic statutes, and to the extent that there are disagreements in
interpretations of those statutes, even the clarified Internal Procedures will not be
able to resolve them. Moreover, Chairman Jaczko has communicated to the
Commission that he would consider some provisions of the revised Internal
Procedures merely “advisory’, because he does not believe that they are
authorized by law.

e. What steps are necessary to avoid future disagreements over roles and
responsibilities?

In my view, disagreements over roles and responsibilities will continue to exist.

f. Do you believe there are legisiative changes necessary to clarify the Chairman’s
and the Commissioners’ respective roles and responsibilities?

| defer to the Committee to determine whether legislative changes are necessary
and appropriate to clarify the Chairman’s and the Commissioners' respective
roles and responsibilities, based upon the Committee’s review of the testimony
that has been provided and the Committee’s determination of whether the
Commission's current modes of operating are consistent with Congressional
intent.

10) Prior to his December 7, 2011 letter to the White House, did you or your staff receive
any reaction or feedback from Chairman Jaczko or his staff in response to the
October 13, 2011 letters signed by you and your colleagues? Flease explain your
response and provide any specific examples.

No. Prior to Chairman Jaczko's December 7, 2011 letter to the White House,
neither | nor my staff received any reaction from Chairman Jaczko or his staff in
response to the October 13 letter.

11) Following his December 7, 2011 letter to the White House, has the Chairman taken
steps to address the concerns raised by you and your colleagues? Please explain your
response and provide any specific examples.

Subsequent to his December 7, 2011 letter, Chairman Jaczko and | briefly
discussed the two December Congressional hearings and the testimony provided
there. We communicated our respective commitment to working together, in spite
of our disagreements on these matters, to further the important work of the NRC.

12} What specific actions do you believe are necessary to restore internal and external
confidence in the management and aperations of the NRC?

9
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| believe that rebuilding a relationship of trust between Chairman Jaczko and the
Commission will be essential to restoring confidence in the management of the
NRC. | pledge myself to this effort.

13) Please respond to recent allegations that you and your colleagues obstruct the NRC's
mission of protecting public health and safety.

As 1 stated before the Committee on December 14, 2011, my sole motivation in
serving on the Commission is to advance nuclear safety and security for the
American people. That my colleagues and | may disagree on policy matters is not a
basis to question any Commissioner's commitment to protecting public health and
safety.
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