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.5, House of Representatives
Consmittee on Cransportation and Infrastructure

Faln T, Mica TWashington, IDE 20515 fick J. Rapatt, 1
Chaitman Randeing Hombre
Aanes W, Coons L, Cidel of Xafi James H. Zola, Democrat Chief of Saff

June 22, 2012

MEMORANDUM
TO: Members, Subcommittee on Coast Guard and Maritime Transportation
FROM: Staff, Subcommittee on Coast Guard and Maritime Transportation

RE: Hearing on “A Review of Vessels Used to Carry Strategic Petroleum
Reserve Drawdowns”

PURPOSE

On Wednesday, June 27, 2012, at 10:00 aum., in room 2167 of the Rayburn House
Office Building, the Subcommittee on Coast Guard and Maritime Trangportation will
meet to review the process used to determine the availability of U.S.-flagged vessels
during the summer 2011 drawdown of crude oil from the Strategic Petroleum Reserve
(SPR) and what steps are being taken to improve that process.

BACKGROUND
Strategic Petroleum Reserve

Established in the aftermath of the 1973-74 Arab oil embargo, the SPR is the
federal government’s reserve supply of emergency ¢rude oil. The SPR is maiatained by
the Department of Energy (DOE). With & miaxinwm capacity of 727 million barrels, the
SPR is the largest stockpile of governmeint-owned crude oil in the wotld. The SPR also
meets the United States’ obligation to the International Energy Agency (IEA) to maintain
emergency oil stocks. TEA member countries are required to maintain total oil stock
levels equivalent to at least 90 days of the previous year's net imports. Asof hune 12,
2012, the current inventory in the SPR was 695.9 million barrels, the equivalent of 80
days of import protection (based on 2012 EIA estimate of U.S. net petroleunt imports of
8.72 million barrels per day). The United States fulfills its 90 day IEA commitment by
combining SPR stocks and industry stocks.
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Strategic Petroleum Reserve Storage Sites

The SPR is stored in salt caverns which were built by the DOE deep within g

massive salt deposits at four sites under the Texas and Louisiana coastline. Storage
locations along the Gulf Coast were selected because they provide the most flexible
means for connecting to the Nation's commercial oil transport network. SPR cavermns
range in size from 6 to 35 million barrels in capacity.

1.
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SPR Draw Down Authority

The President has the authority to drawdown the SPR under two laws,

The Energy Policy and Conservation Act (EPCA, P.L. 94-163) authorizes a
drawdown of the SPR upon a finding by the President that there is a “severe energy
supply interruption”, Under the law, such an interruption exists when the President
determines that:

an emergency situation exists and there is a significant reduction in supply
which is of significant scope and duration;

a severe increase in the price of petroleum products has resulted from such
emergency situation; and

a price increase is likely to cause a major adverse impact on the national
£conomy.,
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2. The 1990 Energy Policy and Conservation Act Amendments (P.L. 101-383)
authorizes the President to drawdown the SPR for domestic energy supply shortages
without having to declare a "severe energy supply interruption” or the need to meet
IEA obligations.

Under the 1990 EPCA Amendments, the President can initiate a drawdown in the
event of a circumstance that "constitutes, or is likely to become, a domestic or
international energy supply shortage of significant scope or duration" and where
"action taken ... would assist directly and significantly in preventing or reducing the
adverse impact of such shortage.” This authority limits SPR sales to no more than 30
million barrels over a maximum 60-day period only when the SPR inventory is above
500 million barrels.

There have been three presidentially-directed releases from the SPR since it was
first established:

L]

January 1991 — President George H. W. Bush in response to supply shortages
at the beginning of Operation Desert Storm (IEA coordinated release);
September 2005 — President George W. Bush in response to supply shortages
due to damage to oil production, distribution, and refining industries in the
Gulf from Hurricane Katrina; and

June 2011 ~ President Obama in response to supply shortages due to unrest in
Libya (IEA coordinated release).

Movement of SPR Qil

Oil from the SPR must be sent to refineries to produce gasoline or other
petroleum distillates. SPR oil can be distributed through interstate pipelines to nearly
half of the nation's oil refineries or loaded into vessels or barges for transport to refineries
along the Gulf and East Coasts. The movement of SPR oil aboard vessels or barges to
points in the United States is governed by the Jones Act.

Jones Act - The Jones Act first came into effect as part of the Merchant Marine Act of
1920 to encourage a strong U.S. Merchant Marine for both national defense and
economic security. The Jones Act contains a number of provisions designed to protect
U.S. shipbuilding and mariner jobs:

1.

U.S. Owned and Flagged - Chapter 551 of title 46, United States Code,
requires that passengers and merchandise (such as oil) being transported by
water between two U.S. points must travel on U.S.-citizen owned vessels
documented (flagged) in the United States with a coastwise endorsement.
U.S. Built - Chapter 121, of title 46, United States Code, requires vessels
seeking a coastwise endorsement to have been built in the United States.

U.S. Crewed - Chapter 81, of title 46, United States Code, requires the master,
all of the officers, and at least three-quarters of the crew to be U.S. citizens in
order for a vessel to be documented in the United States.
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Jones Act Waiver Process — The process to waive compliance with the Jones Act and
carry merchandise such as SPR oil on vessels that are not U.S.-owned, flagged, built, or
crewed is found in section 501 of title 46, United States Code. Section 501(a) provides
for a blanket waiver of the Jones Act at the request of the Secretary of Defense and “to
the extent the Secretary [of Defense] considers necessary in the interest of national
defense”. Section 501(b) provides for a conditional waiver of the Jones Act when the
head of a federal agency requests a waiver in the interest of nationa! defense. In such
cases, section 501(b) requires the Administrator of the Maritime Administration
(MARAD) to first determine that Jones Act qualified vessels are not available to carry the
cargo before the waiver can be granted. If Jones Act qualified vessels are available, the
waiver cannot be granted. Waivers are ultimately issued by Customs and Border
Protection (CBP).

DOE, MARAD, CBP Memorandum of Agreement — In October 1987, DOE, MARAD and
CBP entered into a memorandum of agreement (MOA) which continues to govern the
process the agencies must follow to ensure compliance with the Jones Act during an SPR
drawdown (see Attachment A). The MOA and its operating annexes require:
¢ The agencies to “cooperate fully in the identification of potential demand for and
availability of suitable U.S.-flag vessels during a drawdown of the SPR”;
¢ That “prior to the granting of any Jones Act waiver, all reasonable efforts will be
made to utilize suitable U.S.-flag vessels”;
o MARAD to “provide DOE and Customs with a preliminary profile of available
Jones Act vessels”;
s DOE to include in its notice of sale that:
o the Jones Act applies to SPR oil drawdowns;
o the penalties for failing to comply with the Jones Act; and
o the procedures to follow to obtain waivers of the Jones Act;
¢ Inthe event of a waiver request, MARAD may determine as “suitable™ a Jones
Act qualified “vessel or vessels with single or collective capacity exceeding the
[waiver] requestor’s contract commitment”.

Standard Sale Provisions — The sales of oil from the SPR is also governed by 10 CFR
Part 625. It lays out the process DOE must follow in announcing the sale, accepting
offers, setting contract terms, the penalties for failure to perform, and establishes the
process an applicant must follow to receive a Jones Act waiver. For Jones Act waivers,
10 CFR Part 625 requires the applicant to list the “reason for not using a qualified U.S.-
flag vessel, including documentary evidence of a good faith effort to obtain suitable U.S.-
flag vessels and responses received from that effort. Such evidence would include copies
of correspondence and telephone conversation summaries.”

Summary of 2011 SPR Drawdown

As noted above, on June 23, 2011 President Obama announced the U.S. and its
partners in the IEA would release a total of 60 million barrels of oil onto the world
market over a 30 day period to offset the disruption in the oil supply caused by unrest in
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Libya. As part of the effort, the U.S. pledged to release 30 million barrels of oil from the
SPR.

Blanket Waiver — As part of the announcement on the SPR drawdown, DOE indicated
there would be a blanket waiver of the Jones Act for vessels seeking to move SPR oil
between SPR terminal sites and refineries. A day later, on June 24, 2011 in response to
strong adverse reaction from the U.S.-flagged industry and an effort by MARAD to
remind DOE of the terms of the 1987 MOA, DOE dropped the language providing for a
blanket waiver of the Jones Act. DOE then issued a “Notice of Sale of SPR Oil” which
amended and added requirements for bidders on top of those mandated under 10 CFR
Part 625. It provided updated information for bidders seeking Jones Act waivers that
would be reviewed on a case-by-case basis pursuant to the procedures laid out in the
1987 MOA and 10 CFR Part 625, The Notice of Sale also set minimum delivery lot sizes
for SPR oil at 300,000 barrels for vessels and 40,000 barrels for barges.

Questionable Process for Individual Waivers — According to press reports and
information provided to the Subcommittee (see attachments), in the days following the
issuance of the Notice of Sale officials at the DOE and MARAD made statements and
took actions which may have been inconsistent with the laws and regulations governing
Jones Act waivers,

On June 28, 2011 David Sandalow, DOE’s Assistant Secretary for Policy and
International Affairs, Mike Hokana, MARAD’s Office of Cargo Preference and Domestic
Trade, and representatives from CBP conducted a conference call with potential SPR
drawdown bidders to answer questions on the process that would be followed. During
the call, a bidder said “no U.S. ships could hold 500,000 barrels and asked if there would
be a de facto blanket waiver for large-volume sales.” Assistant Secretary Sandalow
responded, “Once a bid has been awarded, then, yes, a waiver would be granted in that
situation. But you've got to apply for it.” (see Attachment B). The statement by the
Assistant Secretary appears to imply that Jones Act waiver requests would be granted for
foreign vessels with 500,000 barrel capacities before their applications were submitted
and reviewed.

On the June 28, 2011 conference call, Assistant Secretary Sandalow also said, “It
is not required that purchases be divided into smaller lots so as to meet the requirements
of available U.S.-flag vessels.” (see Attachment B). This statement appears to contradict
the 1987 MOA which grants MARAD authority to allow lot sizes to be divided into
“suitable” amounts for carriage on Jones Act qualified vessels.

The failure to subdivide the lots effectively set a de facto 500,000 barrel threshold
for SPR oil deliveries notwithstanding the 300,000 barrel minimum set in the Notice of
Sale. Such a threshold would effectively eliminate U.S. vessels from consideration.

5
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Emails sent by MARAD officials, copies of which have been received by the
Subcommittee, indicate that MARAD officials were aware of a “500k min. standard” set
by DOE (see Attachment C).

On the same conference call, Mr. Hokana is quoted in the press as saying about
the waiver process, “We want to make this as easy as possible.” (see attachment A). This
statement appears to undermine MARAD’s role in making availability determinations of
Jones Act qualified vessels.

By September 2, 2011, DOE had completed the drawdown of 30.6 million barrels
of oil from the SPR. Ultimately, 44 waivers of the Jones Act were issued to foreign
owned, flagged, built, and/or crewed vessels to carry nearly 25.2 million barrels of SPR
oil by water (the remaining 5.4 million barrels went by pipeline). Each waiver involved a
foreign vessel carrying 500,000 barrels or more (see Attachment D). Only one delivery
of SPR oil was conducted by a qualified Jones Act vessel. That U.S, vessel carried
150,000 barrels or less than 1 percent (0.59%) of the total SPR oil moved by vessel.

Congressional Action

In response to the way in which Jones Act waivers were handled by the
Administration during the June 2011 SPR drawdown, Congress has taken the following
action:

e The Fiscal Year 2012 Consolidated and Further Continuing Appropriations Act
(P.L. 112-55) requires that MARAD when reviewing Jones Act waiver
applications “consider as suitable a vessel or vessels with single or collective
capacity” and requires MARAD to provide CBP with a list of all U.S.-flag vessels
capable of moving oil from the SPR.

o The Fiscal Year 2012 Consolidated Appropriations Act (P.L. 112-74) prohibits
the use of funds to issue future Jones Act waivers for SPR drawdowns until the
Department of Homeland Security (DHS) has consulted with the Department of
Transportation, DOE, and the U.S.-flag industry and taken adequate steps to
ensure the use of U.S.-flag vessels. It further requires DHS to notify Congress
within 48 hours of any request for a waiver.

* H.R. 2838, The Coast Guard and Maritime Transportation Act of 2011 includes
an amendment authored by Representatives Jeff Landry and Elijah Cummings to
require MARAD to include in its vessel availability assessments information on
actions that could be taken to enable Jones Act qualified vessels to carry the cargo
for which the waiver is sought. It further requires MARAD to publish its
availability determinations on its website and notify Congress when a waiver is
requested and granted.
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WITNESSES
Panel I

The Honorable John D. Porcari
Deputy Secretary
U.S. Department of Transportation

anel 1L

Mr. Thomas Allegretti
President and CEO
American Waterways Operators
testifying on behalf of
American Maritime Partnership
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ATT‘ACHMEMT A /74¢
® @

AGREEMENT AMONG THE
U,S. CUSTOMS SERVICE OF THE DEPARTMENT OF THE TREASURY,
MARITIME ADMINISTRATION OF THE DEPARTMENT OF TRANSPORTATION,
ARD THE DEPARTHMENT OF ENERGY
CONCERHING DRAWDOWN OF THE STRATEGIC PETROLEUM RESERVE

In order to comply with the requiremants of Sectfon 27 of the Merchant Marine
Act, 1920 (the Jones Act), 46 U.5.C. 883, and to ensure the unimpeded
distribution of crude ofl from the Strategic Petroleum Reserve (SPR) during a
sevare energy supply fnterruption, and to the extent such action 1s necessary
in the fnterest of national defense within the meaning of P.L, B1-891,

64 Stat, 1120 (Dec. 27, 1950), the U,S. Customs Service, the Haritime
Administration, and the Depariment of Energy agree:

1.

2.

3.

4‘

s,

6.

7.

That they will cooperate fully 1n the fdentification of the potential
demand for and avaflability of suftadle U,S.-flag vessels during a
drawdown of the SPR;

That program coordinators shall be appointed by each Department to
serve as the principal 1{aison officers between the Departments and
that these program coordinators will be identified to all
signatories of this Agreement within 30 days of the date it becomes
effective, and immediately in the event of any change 1n program
coordinators thereafter;

That these coordfnators will develop and implement .Operating Annexes
to this Agreement that are consistent therewith for the processing of
walvers of the Jones Act for carriage of SPR crude ol to domestic

destinations;

That prior to the granting of any Jones Act waifver, a1l reasonsble
efforts will be made to utiifze suitable U.S.-flag vessels, Including
subsidized vessals, to the extent all approvals required for these
vessels can be expeditiously granted;

That the Department of Energy shall make avafladble to potential SPR
purchasers the adninistrative tnformatfon necessary to apply for a
Jones Act wafver or to have & shipowner reguest domestic operating
approval for & subsidized vessel n accordance with these Operating

Annexes;

That the Department of Energy shall obtain the concurrence of the
Department of Defense that the movement of SPR crude ol {5 necessary
in the interest of qational defense, unless such finding already has
been established by Presidential proclamation

That the Department of Energy, 8t {ts discretion, may act for one or
wore prospective purchasers of SPR ofl; and

ATTACHNENT A

Ma4 13 (AoD)
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8, That any party may request a deviation from or change in this Agreement,
The parties to this Agreement will negotiate the provisfons to effect
deviations or changes requested to this Agreement, and such revisfons
shall become effectfve on such date as is agreed upon by the partfes,
Deviations from or changes ts any Operating Annexes will be permitted
only as agreed upon by the program coordinators,

This Agreement fs effective when sfgned by all Departments,

Customs Service Ha Mme Adminfstration
Department of the Treasury Department of Transportation
Date: _oOctober 16, 1987 Date: _‘_?/53 87

Wl LT

uty Secretary Deputy Assistant Secretary
for Petroleum Reserves for Energy Emergencies
Department of Energy

Department of
Date: ? ﬁ ~//%1 Date: /2"[,/57




xiii

OPERATING AHNEX A

In accordance with the Agreement among the Customs Service of the
Department of the Treasury, the Maritime Administration of the Departnent of
Transportation, and the Department of Energy (DOE), dated Qctober ¥6, 1987,
this Operating Annex outlines the procedures for the processing of applications
from pdrchasers of Strategic Petroleum Reserve [SPR) crude o1} for Jones Act
watvers covering specific voyages and requests from operators of subsidized
vessels, at the request of SPR purchasers, for authorization of domestic
operation in carrying SPR crude ofl,

1.

20

3.

6'

L1

After the decision to draw down the SPR and prior to the issuance of
the Hotice of Sale (NS) offering SPR crude ofl for sale, DOE will
notify the Customs Service {hersafter Customs) and the Maritinme
Admintstration (MarAd} of the smount of SPR crude oll to be offered,
the delivery perfod, and the lecations at which it is to he Yoaded,

Pursuant to veceipt of the notification in parvagraph 1. above, MarAd
will provide Customs and DOE with a preliminary profile of available
Jones Act vessels, as well as the potential availability of
Construction Differential Subsidy [C0S) {Appendix 1) and Ready Reserve
Fleet {RAF) vessels for carriage of SPR crude oil.

The NS, issued by DOE, will incorporate Standard SaVes Provisions B.3,
*Requirements for vessels-caution to offerors.” and €.7, “Application
procedures for *Jones Act' waivers,” which are Appendix I te this
Annex. DOE will apprise Customs and HarAd of any subsequent
modifications of these provisfons which would materially impact the
procedures outlined in this Amnex.

As soon as practical after velease by the SPR Project Hanagement
Office Contracting Officer, an abstract of offers recaived to purchase
$PR crude o1 will be provided to Customs and Mardd.

Hithin one business day of veceipt of & Jones Act waiver request, iIn
conformance with the requirements of this Annex, Customs will request
Marhd to determine the availability of suiteble coastwise-gualified
vessels to meet the requestor®s SPR contract commitment, In making
this request to MarAd, Customs will veference the telex or telegram by
which the original waiver request was made, of which MarAd, in
accordance with Standard Sales Provision .7, should have already
receivad a duplicate information copy, Upon full consideration of
such factors as delivery date, bid price, and efficlent use of

[MarAd may deternine as "suitable® a vessel or

 capacity exceeding the requestor's |

: st be able
to Tosd crude 611 Tn & safe manner without significant detriment to

loading schadules.

ATTACHMENT B



7.

8‘

9.

10.

11.

& @

Within two business days after receipt of the duplicate information
copy of the request from the requestor, MarAd will respond to Customs
with etther concurrence or nonconcurrence with the walver request,

2

In the case of nonconcurrence with the waiver request, MarAd will
provide Customs with specific {nformation on available suitable
coastwise-qualified vessels and the information source by which MarAd

determined their availability.

Within one business day of recelpt of MarAd's concurrence or
nonconcurrence, Customs will act to grant or deny the original watver
request, A denfal will {nclude in the telex or telegram to the
requestor the specific vessel availability information provided by

MarAd,
DOE will be made a concurrent recipfent of all correspondence between

Customs and Marad, Customs and the requestor and, 1f applicable, MarAd
and the requestor concerning Jonas Act or CDS waiver request

processing,

A1l parties will make a good faith effort to respond within the
working day 1imits specified {n this Annex.

Termination or modification to this Operating Annex will be made in
accordance with paragraph 8 of the Agreement cited above,

S

Hame 4
Asgocibfite Administrator for Chief, Carrier
arketing and Domestic ! Rulings Branch
Entexprise
Titie

Title

g IE 58 /31 /32
ate // Date /

y A4
na

Director, Office of Strategic
Petroleum Reserve

Title

2/5/55

pate ¢ °
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Appendix 1 to Operating Annex A

This Appendix outlines the procedure for use of subsidized vessels by purchasers
of SPR crude ofl. It addresses both the situation where the purchaser initially
elects to use a subsidized vessel and the situation where, in the course of
processing & Jones Act waiver application, MarAd determines that a subsidized
vessel 15 avaflable to perform the voyage for which the Jones Act waiver {s
being sought. 1In the former case, the first step of the procedure does not

apply.

6 If there is no Jones Act vessel available, but there 1s a U,S, vessel
avaflable that was built with construction-differential subsidy (C0S),
MarAd will so advise Customs, in accordance with paragraph 7 of
Operating Annex A, noting that the vessel owner must apply to MarAd for
a walver of Section 506 and possibly Section 805(a) (if the vessel is
also receiving operating-differential subsidy) of the Merchant Marine
Act, 1936, as amended. Customs will so advise the SPR purchaser,

o The SPR purchaser will ask the owner of the CDS vessel to submit to
MarAd a prompt request for the necessary waivers, For speed and
brevity, the request may incorporate by reference appropriate contents
of the earlier Jones Act waiver request by the offeror. However, the
request must contain an agreement for CDS payback pursuant to

Section 506,

o Upon receipt of the vessel owner's request, MarAd will have two full
vorking days to process the waiver(s). HarAd will telex and follow up
by telephone with all Jones Act vessel owners to advise them of the
request, to determine if there are any objections to the waiver(s). A
Jones Act vessel owner will have {within the 2-day pracessing period)
24 hours from receipt of initial notification to respond to MarAd with
particulars of vessel availability and position.

1f there are shown to be Jones Act vessels available and in a position
to meet the loading dates required, no Section 506 and/or 805(a) waivers
may be approved. Section 805(a) raquires a hearing for any intervenor,
and a waiver may not be approved 1f it will result in unfair competition
to any person, firm, or corporation operating exclusively in the
coastwide or intercoastal service,

o 1f the owner's walver application 1s satisfactory and no Jones Act
vessel owner objects to the waiver(s), MarAd will {ssue the waiver{s),
immedfately notifying the applicant, Customs, and DQE,
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@Append{x 11 to Operating Annex@

B.3 Requirements for vessels « cautfon to offerors

{a) The “Jones Act®, 46 U,$.C. 883, prohibits the transportation of any

(b)

merchandise, Including SPR petroleum, by water or land and water, on
penalty of forfeiture thereof, between points within the United
States {Including Puerto Rico, but excluding the Virgin 1slands) in
vessels other than vessels buflt In and documented under laws of the
United States, and owned by United States citizens, unless the
prohibitfon has been wafvad by the Secretiry of Treasury, Further,
certain U,S,-flag vessels built with Construction Diffarential
Subsidies (CDS} are precluded by Section 506 of the Merchant Marine
Act of of 1936 (46 U.S.C. 1156) from participating tn U.S. coastwise
trade, unless such prohibitfon has been walved by the Secretary of
Transportation, the watver being Yimited to a maximum of 6 months in
any given year. CDS vessels may also recefve Gperating Differential
$ubsidies, rcquiring separate permission from the Secretary of
Transportation for domestfc operation, under Section 805({a) of the
same statute, The NS will advise offerors of any general wafvers
allowing use of non-coastwise qualified vessels or vessels built with
Construction Differential Subsidies for a particular sale of SPR
petroleum, If there is no general waifver, purchasers may request
wafvers in accordance with Proviston Mo, C.7, but remain obligated to
complete performance under this contract regardless of the outcome of

that watver process.

Yhe Department of Transportatfon's fnterim rule concerning Reception
Facility Requirements for Waste Materials Retained on Board (33 CFR

Parts 151 and 158) implements the reception faciiity requirements of
the International Convention for the Preventfon of Pollutien from
Ships, 1973, as modified by the 1978 Protoco) relating thereto
(MARPOL 73/78). This rule prohibits any oceangoing tankship,
required to retain ofl or ofly mixtures on-board while at sea, from
entering any port or terminal unless the port or terminal has a valid
Certificate of Adequacy as to its ofly waste receptfon factiitfes.
SPR marine terminals (see Exhibit E, SPR Delivery Pofnt Data) have
Cartificates of Adequacy and reception facilities for vessel sludge
and ofly bilge water wastes; however, the terminals may not have
recaptfon facilities for ofly ballast, Accordingly, tankships
without segregated ballast systems will be required to make
arrangements for and be responsible for all costs assocfated with
appropriate disposal of such ballast, or they will be denied
permission to Yoad S$PR petroleum at terminals which Yack reception

facilitfes for ofly ballast.
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DOE offers more details on Stantey, JP Margan and Hepco.

SPR auction . Officials from DOE, Customs and Border
Protsction and the Maritime Administration
fielded questions about how the government

Sayeh Tavangar 2 months ago would enforce the Jones Act, a maritime law that

requires US-flagged vessels to carry shipments

between US ports.

Sandalow sald companies could seek expedited
waivers of the law after they post winning bids.
He said the buyers would have o demonstrate
that they either cannot find a US ship or that
available ones cannot hold the amount of crude t
hey purchased. The government would then
grant a waiver in two days.

“If a US ship of adequate size is available, it
must be used for marine delivery of ol
purchased under the SPR release,” Sandalow
sald. "It Is not required that purchases be divided
Into smalfer lots so as to meet the requirements
of available US-flag vessels.”

Michael Hokana of the customs authorily added:
Inslde Energy Extra {28-Jun-11) "We want to make this as easy as possible."

A Statoil representative posed the scenario of a
buyer getting a Jones Act walver only to have a

An Energy Department briefing with refiners and US ship free up later, "Can it be revoked if any
oil fraders Tuesday gave some hints about US-flagged ships show up available after the
companies Interested In snapping up oll from the waiver was granted?" he asked.

Strategic Petroleum Reserve and how they might

transport it.

The auction for the 30 million barrels of crude -
the third-ever presidentially directed drawdown
of US emergency stockpites - starts at 1 p.m.
CDT Wednesday, with deliveries occurring in
August.

“We're committed to gelting all this additional off
into the market as soon as possible and not later
than August 31," David Sandalow, DOE's assistant
secrelary for policy and international affairs,

said on the conference cai.

Potential bidders on the call included 8P, Staloll,
Kach Supply and Trading, Valero, Morgan

hitp:/fwnww . plattsenergyweekiv.com/cleanpriny/?anique=1314104498907 8/23/2011
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Sandalow said that once granted, waivers would
be "unconditional and permanent” for the
duration of the permit.

A caller fromi Valero said no US ships could hold
500,000 barrels; and asked if there would bs a
de-facto blanket waiver for large:volume sales:

“Once a bid has been awarded, then, yes, a
walver would be granted In that situation”
Sandalow sald. "But you've gotto apply for it."

On Thursday, DOE promised a blanket waiver of
the Jones Act, but rescinded it a day later. It told
bidders they would have to apply for individual
waivers and promised to expedite their review.

DOE set the base reference price (BRP) for Light
Louisiana Sweet at $112.78/barrel, based on
Argus assessments. Bidders will submit a fixed-
price bid for the crude stream, but the difference
between the fixed-price bid and the BRP will be
called the price adjustment factor (PAF). Bids
must be 95% of that B8RP, or $107.141/b.

The government will then rank the bids to
determine the winner. When it comes time to lift
the crude, the PAF will be applied to a new
calculation of the five-day average of LLS to
determine the final price.

Meghan Gordon

Request afree trial of

Copyright® 2010 Plalts, All Rights Reserved.

hitp:/fwww.plattsenergy weektv.com/cleanprint/2unique=13 14104498907
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Arrachment C

From: bokaoa, Michael (MARO)

Tot

Subject: Update: SPR Shelt Jones Act Walver raquest of 777741
Dater Friday, July 08, 2011 10:92:53 AN

Attachmantst

Unda: Pleasa see the halow pre the 1100 meeting. {would like you to attend, Tom's Old Office.
All the best,
Mike

Michas! Hokana

Office of Curgo Preference & Domestic Trade
Maritime Administration

Tel: 202-366-0760

Fax:202-366-7901

michaeLhokana@dot.gov,

Froms Hokana, Michael {MARAD)

Sent: Friday, July 08, 2011 10:14 AM

Yot Bloom, Murray (MARAD); Gilmore, David (MARAD); Vogel, Jeff (MARAD); Brennan, Dennls
{MARAD); Yarrington, Michae! {MARAD)

Subject: FW: SPR Shell Jones Act Walver request of 7/7/11

Murray: Pre-1100 meeting; Tom Harrelson’s ofd office . Update: Shell oil asked for a walver last
night fate. MARAD has a 3 hour reply requirement Denise sald send Customs our avallability list,
which 1 did until a MARAD letter could be developed . Customs sald that general avallabliity Is ot
enough, they want a letter concurring or not concurring with a walver,

Customs Is the final declsion maker,

The Administrator crafted this first paragraph (attached above)} to put more onus an DOE to set the «‘\-—-
500K min. standard. MAR-100 talking with 52 now for approval,

There Is a 200K bbl 05G barge available but it would have to make three trips TX to LA
{ hope this helps...

Mike,

Michaet Hokana
Office of Cargo Preforence & Domestic Trade
Maritime Administration
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Thank you.

From: Matsuda, David (MARAD)

Saent: Tuesday, July 12, 2011 08:11 PM

To: Smith, Douglas A <Douglas.A.Smith@dhs.gov>; Danlal.Poneman@hg.dee.gov
<Danlel.Poneman@®@hq.doe.gov>; Porcard, John {0ST); JHL <hi@dhs.gov>; Froman, Michael 8,
<Michael_B._Froman@nss.eop.govs; Tamarin, Nathanael P, <Nathanael_P._Tamarin@who.eop.gov>

Ce: De Vallance, Brian <8ran.DeVallance@dhs.gov>; brandon, huribut @hg.doe.gov
<brandon.huribut@hq.doe.gov>; Jonathan.levy@hq.doe.gov <jonathan.levy@hq.doe.gov>; Frias, Micheel
<Michael.Frias@dhs.gov>; Krepp, Denise (MARAD); Sweetnam, Glen E, <Glen_E._Sweetnam@nss.eop.gov>
Subfect: RE: Jones Act Board Meeting

All-
Two Rtems:

1, Wehave heard from several In the U.S, maritime industry, who have serlous concerns about this
SPR/lones Act walver process as a departure from previous practices. While they were pleased to learn
that the President did not issue a blanket Jones Act walver, they are db no winning
bldders are ¢ ing them about p ial work, and they are starting to believe this processis
facilitating a means for the winning bidders to exclude them altogether, They are particularly curious
ahout the policies underlylng the need to move entire lats—gven on journeys as short as from Yexas to

toulsiana—with a forelgn-flag vessel.

We have urged them to refrain fram commenting publicly until they learn about the process and the
rationale behind It, and helisve they will so refrain if they have an apportunity to meet with
DOT/DOE/UHS officlals. Several barge owners are fiying In on Thursday, to be Jolned by thelr

repr tatives in Washi possibly Including labor. We have scheduled them at 3 p.m, an Thursday
here at DOT and ask that DOE/OHS be avallable ta meet with them and discuss thelr concerns. We tan
provide a final guest st when you RSVP to Denlse {cci'd).

2. Inaddition, followlng up on the di: fon over the kend, we have now seen 3 separate requests by
Sheli Ol to move over 1.5M barrels of oll In roughly S00k barrel incraments, and they were winning
bidders on an additional 2,0M barrels. We fully appreciate the Administration priorities discussed at

length prior to today on the need to move axpaditiously, but under the Jones Act we are hard-pressed to
find that no U.S. flag vessal Is available for transportation of any of the Shell olf without fully
understanding thelr transpartation plan for the entire amount of the oll they purchased and without
hearing evidence that Shell dealt in good faith with U.S. carrlers to try to procure their transportation
services. If we are to presume Shell {and all winning biddees) will simply transport the oll only in 500k
barrel shipmants {this is not a contractual obligation, correct?), and seek Jones Act walvers for each of
them to carry alf of it on foreign flag vessels for the entire 3.5M barrels, there may be no opportunities at
alt for U.S, flag In this inltiative,

1t is possible that Shell's overall transportation plan could include & mix of both forelgn flag and U.S.
fiag—-without adding any additional trips—but we would like to understand it first and determine
whather reasonabile efforts have been made to work with the U.5. companies. We are asking to discuss
this further before making a finding on availabllity here, and will set up a call in the a.m. if that works for
everyone,

Thanks,

file://FAAmicus Attomsy Documents\MAR222\mbloom\Uones Ac\SPR\RE Jones Act Boa... 10/4/2011
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A REVIEW OF VESSELS USED TO CARRY
STRATEGIC PETROLEUM RESERVE
DRAWDOWNS

WEDNESDAY, JUNE 27, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COAST GUARD AND
MARITIME TRANSPORTATION,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:02 a.m. in Room
2167, Rayburn House Office Building, Hon. Frank A. LoBiondo
(Chairman of the subcommittee) presiding.

Mr. LoBioNDO. The subcommittee will come to order.

The subcommittee is meeting today to review the process used to
determine the availability of U.S.-flag vessels during the summer
2011 drawdown of crude oil from the Strategic Petroleum Reserve.

I would like to thank Ranking Member Larsen for requesting a
hearing on this important topic. The subcommittee is very happy
that he suggested it. My hope is that we will get some answers
today to several important questions regarding the conduct of the
administration and identify what mistakes were made so we can
avoid this situation from happening in the future.

On June 23, 2011, President Obama announced that the U.S.
and its partners would release a total of 60 million barrels of oil
into the world market over a 30-day period to offset the disruption
in oil supply caused by unrest in Libya. As part of the effort, the
U.S. pledged to release 30 million barrels of oil from the Strategic
Petroleum Reserve.

As most of us here today are aware, the waterborne transpor-
tation of oil from the SPR to U.S. refineries is governed by the
Jones Act. That is law. The Jones Act protects our national security
and promotes job growth in the United States maritime sector by
requiring merchandise and passengers moving between two points
in the U.S. to be carried on U.S.-built, U.S.-owned, U.S.-crewed,
and U.S.-flagged vessels.

The Jones Act has been the law since 1920. In 1987, the Depart-
ment of Energy, MarAd and Customs signed an agreement out-
lining the process agencies must follow to ensure compliance with
the Jones Act during the Strategic Petroleum Reserve drawdown.

During last summer’s drawdown, however, reports from the press
indicate the administration may have deliberately ignored U.S. law
in issuing over 40 Jones Act waivers for the transport of oil from
the SPR. After issuing a blanket waiver and then rescinding it a

o))
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day later, it appears as though the administration was assuring po-
tential bidders for SPR oil that individual waivers would be grant-
ed for large volume sales before applications were even submitted.

It also appears the administration made no effort to use its au-
thority to require the oil to be divided into smaller lots in order to
be carried on U.S.-flag vessels.

I find these actions extremely disturbing, particularly because it
came at a time when so many Americans were out of work and
these were American jobs that were affected. It is puzzling that an
administration claiming to being doing everything they can to help
America’s unemployed would allow vessels crewed by foreigners,
not Americans, owned by foreigners, built in foreign countries, and
flying foreign flags to carry nearly all of the Strategic Petroleum
Reserve oil released. In fact, only one U.S. vessel was used. That
vessel carried less than 1 percent of the 25 million barrels of SPR
oil that was moved on water.

U.S.-owned vessels crewed by American mariners stood ready,
were willing, and again, ready to move more of the oil, but it seems
the administration decided to leave them at the dock.

I look forward to hearing from our witnesses today on how this
situation unfolded and why it unfolded. I am particularly inter-
ested in whether promises were made that Jones Act waivers
would be granted before applications were submitted. I am also
eager to hear an explanation regarding what appears to be a de
facto 500,000 barrel lot size that effectively disqualified available
U.S.-flag vessels.

Finally, I am interested in hearing from an industry on the sta-
tus of the Jones Act fleet at the time of the drawdown. It is impor-
tant for us to know that there was, indeed, sufficient capacity
available to move more of the oil and the process by which the ad-
ministration was made aware of U.S.-flag vessel availability.

I want to thank the witnesses for appearing today, and now I
yield to Mr. Larsen.

Mr. LARSEN. Mr. Chairman, thank you for convening this morn-
ing’s hearing to examine how best to uphold the integrity of the
Jones Act when future shipments of oil are released from the Stra-
tegic Petroleum Reserve, or the SPR.

The Jones Act exists for good reason. It sustains a vibrant and
strong domestic maritime industry. It creates job opportunities for
U.S. mariners. It underpins U.S. maritime defense policy.

As you know, the ranking Democratic member of the full com-
mittee, Congressman Rahall, and I are both strong supporters of
the Jones Act. On behalf of Mr. Rahall and I, I want you to know
that we very much appreciate your quick action to schedule this
morning’s hearing as we requested in our April 24 letter to you and
Chairman Mica.

Thank you.

Unfortunately, we missed such an opportunity to support the
Jones Act last year. In response to oil shortages attributed to civil
unrest in Libya, the President initiated in June 2011 a drawdown
from the SPR for only the third time in history. Regrettably and
contrary to longstanding policy under the Jones Act, U.S. tankers
carried less than 1 percent of the oil from the SPR.



3

Instead the administration authorized 44 separate waivers of the
coastwise laws to allow foreign tankers to transport this oil. The
administration denied available U.S. carriers this valuable and
vital business.

U.S. industry has available capacity to move U.S. strategic oil re-
serves on U.S.-flag ships putting U.S. mariners to work. I do not
know of anyone on this committee who agreed with these con-
troversial waivers, and Congress has responded accordingly to up-
hold the integrity of the Jones Act.

First, Congress passed language to prohibit the use of funds to
issue future Jones Act waivers for SPR drawdowns for the balance
of this fiscal year until the administration has taken adequate
steps to ensure the use of U.S.-flag vessels.

Second, the House adopted an amendment offered by Congress-
man Cummings and Congressman Landry that strengthens infor-
mation and notice requirements for any future Jones Act waivers.
These actions are warranted and helpful, but they are limited in
their scope and duration.

Consequently, I concluded that we need to look squarely at the
waiver process itself to ensure that future SPR releases benefit
both our domestic maritime industries and the overall U.S. econ-
omy. With this thought in mind, it is my intention this morning
not just to look backward, but to look forward.

No one is satisfied with the status quo. Clearly we need a con-
structive dialogue on how best to release SPR reserves. Now is the
time to begin that effort.

By working together with you, Mr. Chairman, I contend that
such a dialogue could produce a body of sensible, practical reforms
to the waiver process, reforms that work for the U.S. economy, pro-
vide opportunities for our domestic maritime industries, and put
U.S. seafarers to work. Those are the outcomes upon which we can
agree, and I look forward to beginning that dialogue this morning.

The Jones Act exists for good reason. Let’s use it for good effect.

Thank you.

Mr. LoBioNDO. Thank you, Mr. Larsen. And, again, thank you
for the suggestion to move forward expeditiously with this.

The first witness today is the Honorable John D. Porcari, deputy
secretary of the U.S. Department of Transportation. Mr. Porcari,
the floor is yours.

TESTIMONY OF HON. JOHN D. PORCARI, DEPUTY SECRETARY,
UNITED STATES DEPARTMENT OF TRANSPORTATION

Mr. PORCARI. Thank you, Chairman LoBiondo, Ranking Member
Larsen and members of the committee. I appreciate the invitation
to discuss the Maritime Administration’s role in determining Jones
Act vessel availability during the Strategic Petroleum Reserve
drawdowns.

The Obama administration unequivocally supports the Jones Act
and is committed to the continued success of the U.S. Merchant
Marine. This administration has shown this commitment——

Mr. LoB1oNDO. Excuse me. Is your microphone on?

Mr. PORCARI. Yes.

Mr. LoB1oNDO. Could you pull it a little bit closer?

Mr. PORCARI. Certainly.



Mr. LoB1oNDO. Thank you.

Mr. PORCARI. The Obama administration unequivocally supports
the Jones Act and is committed to the continued success of the U.S.
Merchant Marine. This administration has shown this commitment
through the strong enforcement of the Jones Act, including the im-
position of the largest fine ever recorded for a Jones Act violation
and efforts to establish new markets, including marine highway
services that will promote investment and create U.S. jobs in the
maritime industry.

In addition, the administration is focused on increasing cargo op-
portunities for U.S.-flag ships and crews through agreements
reached for the first time with Ex-Im Bank and the Department of
Energy.

In keeping with this commitment, the Obama administration did
not issue a blanket waiver of the Jones Act for the 2011 Strategic
Petroleum Reserve drawdown, unlike previous administrations. In
June of 2011, President Obama authorized a drawdown of the SPR
as part of an international effort to address the crude oil supply
disruption caused by civil unrest in Libya. The Energy Department
offered 30 million barrels to private buyers, largely oil companies
and oil traders.

MarAd surveyed the maritime industry and determined that the
Jones Act coastwise tank fleet was already largely fully employed.
Only two tankers of the 56 in the Jones Act fleet showed interest
in carrying SPR oil during the drawdown period. Owners of about
a dozen tank barges also indicated general interest.

Relying solely upon the small amount of excess capacity in the
Jones Act fleet to carry 30 million barrels of oil in 30 days on an
emergency basis would have made the United States unable to
meet its international obligations and effectively address the Liby-
arz1 oil ;upply disruptions. Thus, waivers of the Jones Act were con-
sidered.

The Department of Homeland Security’s Customs and Border
Protection is responsible for waivers of the Jones Act. MarAd’s role
is to determine the availability of Jones Act vessels to perform the
required carriage and advise CBP of its findings. CBP, as you
know, makes the final decision on whether or not to issue a waiver.

During the 2011 SPR drawdown, MarAd provided CBP with
availability determine for each requested waiver. MarAd considered
each waiver request individually and made determinations based
on its own survey of the maritime industry regarding whether ves-
sel operators were interested and available.

In certain cases, MarAd found available Jones Act vessels and
advised CBP accordingly. As a result, all SPR oil was moved quick-
ly to market without major disruptions to the regular commercial
movement of oil. In fact, one shipment was moved on the Jones Act
vessel, as you pointed out, an apparent first for a major drawdown
of the SPR.

The Obama administration firmly believes that Jones Act imple-
mentation is consistent with the drawdown of the SPR. That is
why we did it. MarAd’s goal is to maximize the use of available
Jones Act vessels during an SPR drawdown, and MarAd believes
this can be accomplished without impacting a drawdown’s effective-
ness.
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Future SPR drawdowns, should there be any, may lead to addi-
tional opportunities for Jones Act vessels as MarAd is worked with
DOE, DHS, and DOD to strengthen SPR auction processes to fur-
ther include opportunities for Jones Act carriers.

Mr. Chairman, thank you for this opportunity to discuss MarAd’s
role in the SPR drawdown process. I am happy to respond to any
questions you and members of the subcommittee may have.

Mr. LoBioNDO. We thank you very much. I am first going to turn
to turn to Mr. Larsen for questions.

Mr. LARSEN. Thank you, Mr. Chairman.

Thank you, Mr. Secretary.

Contrary to your statement, the maritime industry will insist
that there was available capacity in the U.S.-flag tanker and barge
fleet to carry a substantial portion of the 30 million barrels. I am
not sure how you made the statement that you did, but I think I
would like to hear specifically can you tell us on what basis the
DOE, CBP and MarAd conclude that American vessels were not
available.

Mr. PorcARI. OK. I would be happy to, and it is an excellent
question.

Let me first go back to this SPR release itself, and as the Chair-
man correctly pointed out, it began with a blanket waiver of the
Jones Act. It is important to point out that the Maritime Adminis-
tration and the Secretary quickly got involved at the highest levels
to make it clear that we wanted to make Jones Act vessels eligible
and that we believed that a case-by-case determination of Jones
Act eligibility was the best way to do that.

Just to run through the math quickly, there were a total of 56
U.S.-flag tankers that were coastwise qualified. Eleven of these are
dedicated crude carriers. Two of them were available during the re-
cent drawdown.

On the tank barge side, there were 30 U.S.-flag coastwise quali-
fied tank barges. First on the tankers, of the two that were listed
as available, upon further investigation, one was engaged under
contract in Brazil at the time and would have taken 14 days to get
to the U.S. coast. The other one was in dry dock.

Of the available barges, as I mentioned, there are 30 coastwise
qualified barges. Fifteen of the thirty had issues that could argu-
ably be said were impediments to their use. Three of them required
shipyard work. Four required a Coast Guard waiver for not having
crude oil washing systems. Seven were offered with the limitation
that the charter had to clean the barges with three loads of heating
fuel to make them suitable for the shipment, and finally, one of the
barges did not have a vapor recovery system which prevented it
from being used at certain of the loading locations.

The fact is MarAd declined three nonavailability waiver requests
because we believe U.S.-flag vessels of sufficient capacity were
available on the timeframe required under our international obliga-
tions for the strategic petroleum reserve release.

Mr. LARSEN. So can you talk to us about the role that the
500,000 barrel lot size plays in excluding potential carriers from
participating in the SPR drawdown and how that impacted U.S.-
flag carriers, and where the 500,000 lot size comes from?



6

Mr. PORCARI. The 500,000 barrel lot size for the sale of the crude
oil was set by the Department of Energy. The transport, the vessel
transport of oil was originally set at 350,000 barrels. When we saw
that there were two tankers that had less than 350,000 barrels of
capacity but over 300,000, we prevailed upon the Department of
Energy to lower that requirement from 350,000 barrels to 300,000
barrels so that those two at the time what we thought were avail-
able tankers would qualify for that. So we actively engaged with
DOE, and I would say that DOE was quite willing to lower the
350,000 barrels to 300,000 barrels for the transport of it.

Ultimately, as I mentioned, those two tankers were not available
in the timeframe for specific reasons, but both through that release
and should there be future releases, we believe one of the impor-
tant things that we can and will do is work aggressively with De-
partment of Energy based on real availability of U.S. tankers and
tank barges to write them into and make the Jones Act vessels eli-
gible as much as possible.

Mr. LARSEN. It would seem that would be at least the spirit of
the Jones Act, if not the law. Does the 500,000 barrel lot size create
a barrier to participation for U.S.-flag carriers?

Mr. PORCARI. It is my understanding:

Mr. LARSEN. So my understanding, that is a purchase lot size.

Mr. PORCARI. Right.

Mr. LARSEN. And then from there it could be divvied up or aggre-
gated after that.

Mr. Porcarl. Exactly. It is important to distinguish between the
purchase lot size of 500,000 and the vessel transport lot size. And
given the makeup of the U.S. fleet, tankers and tank barges, we
think that having the number as low as possible for maximum eli-
gibility is important.

It is also critical, obviously, that the true availability be within
the timeframe designated in the SPR release. We believe very
strongly in the Jones Act. It is akin to an insurance policy that the
f1§Iation has, and you cannot buy insurance after your house is on
ire.

When we need the Nation’s Jones Act fleet and at least as impor-
tantly, the U.S. crews that come with it, whether it is a natural
disaster or a defense emergency, we cannot build a fleet then. We
think this is an opportunity for the Jones Act fleet, just as we have
prevailed upon the Ex-Im Bank and Energy to start using Jones
Act vessels for project cargos where they were not specifically in-
cluded before; we see this as an opportunity. And, again, I would
point out that the two previous releases by the George H-W. Bush
administration and the George W. Bush administration had a blan-
ke‘z1 waiver of the Jones Act. We do not think that is the right thing
to do.

Mr. LARSEN. The next panelist will have some, I think, points on
the bidding process, and so I want to find out there are some book-
ends in this debate regarding the role of SPR bidders. It is my un-
derstanding that oil purchasers and traders requested that their
entire lot be transported in one trip, but that was not a require-
ment of DOE’s Notice of Sale.

So why do we agree to these requests when the evidence is clear
that it can unfairly disadvantage U.S. carriers?
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Mr. Porcarl. We had, at the time, and subsequently have had
very productive discussions with DOE about optimizing the ability
of U.S.-flag fleet, given the fleet mix that we have, to participate
in these releases balanced with at the end of the day this SPR re-
lease is for national strategic reasons, and the timing of it in most
cases is dictated by international releases designed to impact the
market positively.

We think we have certainly learned lessons from this first ever
attempt to bring the Jones Act vessels into an SPR release. We
have had very good discussions, including with industry. It is im-
portant to point out that we convened a meeting with industry
after this release, and one of the clear homework items that we
have collectively is we need and industry needs to provide better
real time, true availability information so that in determining
whether there are Jones Act vessels available, we know whether
they are truly available in that timeframe, if they’re of sufficient
size, and if they can work in the loading facilities that DOE has
designated.

We think working closely on those on an individual basis in the
future will actually maximize the ability to use Jones Act vessels.

Mr. LARSEN. Do you think the desires of the purchasers of the
SPR oil to use large, foreign-flag vessels puts pressure on DOE and
you to supersede clear Federal law on Jones Act to require Amer-
ican vessels first?

Mr. PORCARI I do not, sir. I think that originally there was a
blanket waiver and we prevailed in an interagency discussion to
have a case-by-case waiver process shows that it can and will work.
Again, I think it is clear, and I think that industry would agree
there are clear lessons learned from this release that we can do it
more effectively in the future.

In this day and age real time true availability information is one
of the ways we need to do that. But I think it is clear, and this
administration has been very strong in supporting the Jones Act
and supporting U.S. manufacturing and industries in general. This
is an across the board attempt by the administration to maximize
U.S. jobs, maximize U.S. employment, and quite frankly, to keep
the Jones Act fleet viable for the reasons stated in the original
Jones Act.

Mr. LARSEN. Mr. Chairman, I have just one more set of questions
gor this witness right now if you do not mind. It has to do with the
uture.

And can you be more specific about what steps the administra-
tion is doing to ensure full compliance with the Jones Act and new
requirements enacted by this Congress last fall with respect to the
waiver process in the event of another drawdown this year, know-
ing full well, I think, that that probably runs out September 30th?
But this Congress has shown a clear intent on what we want to
see happen clearly after the existing authority runs out.

Mr. Porcarl. I will be happy to. And, first, Congress’ intent is
very clear, and I would say it is very consistent with what the ad-
ministration wants to do. The nature of an SPR release is that
there is little or no warning. So it puts a premium on having our
act together and having an interagency process in place in advance
before any SPR release is announced.
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We have had ongoing and very extensive discussions at the sen-
ior levels, for example, with my counterparts in both the Depart-
ment of Energy and the Department of Homeland Security on how
we can do the process better in the future. That includes an active
partnership with industry on an ongoing basis so if there is a snap
decision to have an SPR release, the process is in place. The avail-
ability information is better known.

In this release, for example, the Maritime Administration by
email had previously used brokers to survey availability. They sent
out an email to industry at the time. We think there are better real
time ways to have that kind of information including if there are
vessels that are under short-term contract that can get out from
{:hose contracts and do this work, knowing those kinds of particu-
ars.

Mr. LARSEN. There may be further questions for the next pan-
elist I have, but I yield back.

Before I do, I just want you to know I have to step into the ante-
room to visit my hometown Boys and Girls Club folks. So I will just
be right there, but I will be right back.

Mr. LoBIONDO. And, of course, you will be listening as you are
in there, right?

Mr. Cravaack.

Mr. CRAVAACK. Thank you, Mr. Chair.

I appreciate it, Mr. Secretary, your being here today.

Section 501(b) of the Title 46 requires administration of MarAd
to determine the suitability of Jones Act qualified vessels are not
avai‘}able to carry the cargo before a waiver can be granted, cor-
rect?

Mr. PORCARI. Correct.

Mr. CravaAck. OK. How did MarAd determine the nonavail-
ability of U.S.-flag vessels for the SPR drawdown?

And did MarAd reach out to the U.S.-flag industry?

Mr. PorcARI. Yes, we did reach out to the U.S.-flag industry.
Availability means available within the timeframe of the SPR re-
lease, including the total movements required for that particular
lot sale, meeting the technical requirements, whether it’s Coast
Guard licensing, vapor recovery systems, having the tankers or the
tank barges in a condition where they can receive crude oil. They
may require cleaning, for example. Those all are a part of that.

We then make that information that determination available to
Customs and Border Protection in the Department of Homeland
Security, who ultimately makes the waiver determination.

What we are focused on going forward is being able to do that
as quickly in as real time a basis as possible, and our intention is
wherever possible to make opportunities available for the Jones Act
fleet rather than having them written out in a blanket way by
blanket waivers as has been done previously.

Mr. CrRAVAACK. OK, sir. Thank you very much.

And with that said then, according to data provided by MarAd,
only one U.S.-owned, built, flagged, and crewed vessel moved SPR
oil during the 2011 drawdown. That vessel moved less than 1 per-
cent of the total SPR oil that moved on the water.

So are you saying, sir, it is the DOC’s position that there was
only one qualified Jones Act vessel available at that time?
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Mr. PORCARI. Actually, sir, we declined three nonavailability
waiver requests. One of the three ultimately resulted in the barge
movement that you mentioned. The other two were shipped by
other means, perhaps pipeline. I am not sure, but we did this on
a case-by-case basis based on that lot of shipment, the best real
}ime information we had on availability, and meeting that time-
rame.

And, again, everything else being equal, the larger the vessel, the
less movements that are needed and the easier it is to meet the
timeframe.

Mr. CrAvAACK. OK. Then how many waivers were actually
granted for foreign-owned, built, flagged, and crewed vessels for the
2011 drawdown?

Mr. PORCARI. I believe the number is 44, but I need to go back
and verify that.

Mr. CrAVAACK. OK. Forty-four, and again, only 1 percent of U.S.-
flag maritime fleet vessels could actually rise to the occasion?

Mr. PORCARI. One of the things that we found, Mr. Cravaack in
actually doing the determinations, and it is both a good news and
a bad news scenario, is that much of the U.S.-flag fleet was en-
gaged, was under contract or subcontract, and actually was work-
ing at the time. We believe that with better information and with
more real time information, we should have better availability, but
it will entirely depend on the market conditions at the time.

The status of the Jones Act fleet, if it is employed elsewhere, the
timing of the release, again, this is the first time that any adminis-
tration has tried to use the Jones Act fleet during an SPR release.
We believe, just like we have done with project cargos with the Ex-
Im Bank and with the Department of Energy, that it is an oppor-
tunity to write the Jones Act fleet into rather than exclude it from
business.

Mr. CRAVAACK. I truly believe that a strong maritime fleet is es-
sential to our national security.

Mr. PORCARI. It truly is.

Mr. CRAVAACK. I am a strong proponent of that. So with that
said, what outreach has MarAd had with the representatives of
U.S.-flag industry and labor in the wake of the 2011 SPR draw-
down to address their concerns and the concerns that you just
spoke about right now?

What are we doing to make sure that our fleet is ready to go
when we need her?

Mr. PORCARI. One of the things that we did in the wake of the
last SPR release was the Maritime Administrator and I convened
a meeting with industry, Mr. Allegretti and others, on this specific
issue and partly to deconstruct the events during that release, but
mostly looking forward how we can do this better together.

Ultimately this has to be a partnership. We believe very strongly
in this partnership, and we think that by being smart and quick
about this process that we in the future, should there be a future
SPR release, that we can actually have better participation by the
Jones Act fleet, again, depending on its actual availability.

Mr. CRAVAACK. Thank you, Mr. Chairman. I appreciate your in-
dulgence of the time, and I yield back.

Mr. LoBioNDO. Thank you, Mr. Cravaack.
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Actually Mr. Larsen and Mr. Cravaack covered an awful lot of
what I had, but to go over this a little bit more, so you are, I think
actually admitting that there was a de facto 500,000 barrel lot size
threshold.

Mr. PORCARI. For the sale, not necessarily the transport, Mr.
Chairman. In other words, the DOE sale advertisement had a
500,000 barrel minimum for bidding on it. It was our intention and
in our discussions with DOE we wanted to make sure that the
transport by any successful bidder was in quantities small enough
that the U.S.-flag fleet could actually use it.

So, again, DOE originally had 350,000 barrels as the minimum
threshold. There were not any available U.S. tankers at 350,000.
There were two potential available tankers at 330,000. We got
DOE to lower that to 300,000 because we wanted those tankers to
be used.

Mr. LoBIONDO. So how many actual shipments were less than
500,000?

Mr. PORCARI. I do not know offhand, and on a lot by lot basis
we will be happy to get that information.

Mr. LoBIioNDO. You know, we are not trying to give you a hard
time, but this just kind of is not gibing here that only, you know,
1 percent of the movement can come from U.S.-flag vessels, and we
just need to try to get to the bottom of it. But mostly since we can-
not undo what was done, to try to understand this process for the
future and, you know, if the industry was, you know, at 100 per-
cent employment and everything was fine, you know, OK, there is
just not availability. But we are just getting a different story about
the availability.

So I do not want to be repetitive with the questions again be-
cause Mr. Larsen had most of these questions. I will leave it at
that for now.

I would like to make note that Mr. Cummings is wrapped up in
a markup, but that he had questions specifically, and we will take
them for the record so that Mr. Cummings can get his questions
answered.

And, Mr. Porcari, we thank you very—oh, Mr. Landry, thanks for
joining us. OK. You are recognized.

Mr. LANDRY. Thank you, Mr. Chairman.

Deputy Secretary, this committee, I believe, is growing tired of
me saying that I represent more Jones Act jobs than any other
Member in this body. Twenty-eight thousand men and women are
employed in my district because of the Jones Act.

Considering this information, do you find it ironic that I also rep-
resent the destination of more SPR releases transported on foreign-
flag vessels than any other Member in the country?

In other words, all of the oil released or a vast majority of the
oil that is released out of the strategic reserve is then shipped to
my district, but not by American-flag vessels while at the same
time, I represent more mariners than any other Member.

Mr. PorcaARrl. I would classify it as an opportunity. We share the
strong belief that the Jones Act both protects U.S. jobs and protects
U.S. national interests, and the purpose of reversing what had pre-
viously been a blanket waiver in all cases on releases and going on
a case-by-case basis was to provide whatever opportunities we pos-
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sibly could for Jones Act vessels and their U.S. crews to partici-
pate.

And we think we clearly learned lessons from this release.
Should there be another one in the future, sir, we believe that a
close partnership with industry and better real time information
will allow us to maximize the Jones Act participation.

Mr. LANDRY. Are you saying that the lessons that were learned
move you so that if we have another release that the process that
you would use would be more transparent and more applicable to
sticking to the preamble of the Jones Act?

Mr. PORCARI. First, in terms of transparency, we posted the ves-
sel availability on the MarAd Web site as a way to make sure we
got the word out. I think from a policy point of view, the most im-
portant decision was made immediately, which was unlike previous
administrations not to grant a blanket waiver and just waive the
Jones Act, but instead to focus on opportunities to get Jones Act
vessels and crews involved.

We agree with both the letter and the spirit of the Jones Act in
the sense that it exists for a reason, and that reason is that it is
in the vital interest of the United States to have a strong U.S.-flag
fleet and even more important than the vessels themselves in some
ways, the crews, the U.S. crews.

Mr. LANDRY. So are you saying that you believe that you all went
through every possible scenario and worked diligently to uphold
the preamble of the Jones Act in the process that you all used in
granting these waivers? I mean, do you feel that today or do you
feel that moving forward you can do a better job of insuring that
American-flag vessels have an opportunity to carry it?

Because it bothers me that while mariners that I represent sit
on a dock, they get to watch a foreign-flag vessel pass their dock
with oil, with oil paid for by their hard earned tax dollars, and that
oil is being transported by foreign-flag vessels.

And T am just trying to ensure that me and you have an under-
standing and that what you're telling this committee is that, look,
maybe we did not do as good of a job as we could. I mean, you feel
like you have, and that is what I am trying to understand. Do you
think that you can take some steps in the future that would fur-
ther strengthen the ability of U.S.-flag vessels to have a seat at
this table?

Mr. PORCARI. The short answer is yes. We believe there clearly
are steps that we can take in partnership with industry to do a bet-
ter job. As with anything else, we should be learning from experi-
ence, and this was the first time that anyone tried to get the Jones
Act fleet involved in an SPR release.

Mr. LANDRY. And let me just tell you I appreciate the fact that
you recognize that you can do a better job. Not many people come
before us and admit, and I think that is very noble of you. I want
you to know that, and I hope that you live up to that word and the
nelxt gime we do a better job of getting more U.S.-flag vessels in-
volved.

Mr. PORCARI. Sir, there is not a day that goes by that I do not
realize I can do a better job, and we should all be learning from
it. I very much look forward to working with you going forward
should there be another release.
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And in the nature of the releases, it is quick and with no warn-
ing so that it can impact markets. That puts a premium on doing
the work upfront very collaboratively. We have had some very good
collaborative work with our colleagues at the Department of En-
ergy and the Department of Homeland Security and others in both
lessons learned and should there be another release, how it can be
done better, just as we are doing with trying not to grant Buy
America waivers on the manufacturing side, just as we are doing
with the Ex-Im Bank agreement that we have where they are
using U.S. vessels and we are not in the same way before, and just
as we are doing with the Department of Energy. It was not nec-
essarily using U.S.-flag ships for project cargo shipments and they
are now.

We see every one of these as an opportunity, even if it is at the
margins. These margins add up to strengthen U.S. jobs and to get
maximum U.S. employment for the Jones Act that we need in case
of emergency.

Mr. LANDRY. Thank you, Mr. Chairman. I yield back.

Mr. LoBioNDO. Thank you.

Mr. Cummings.

Mr. CUMMINGS. Thank you very much, Mr. Chairman.

Deputy Secretary Porcari, a waiver was issued. First of all, it is
good to see you again.

Mr. PORCARI. It is good to see you.

Mr. CUMMINGS. A waiver was issued to Marathon Petroleum on
July 25, 2011, which stated and I quote, “You have purchased 1
million barrels of crude oil from the SPR, and this portion rep-
resents 500,000 barrels.”

The waiver noted that MarAd had made a nonavailability deter-
mination regarding the subject request. Looking at MarAd’s non-
availability determination it states, and I quote, “We have found no
single U.S.-flag vessel available to carry the entire lot of cargo in
one trip as requested by Marathon.”

Similarly, on July 20th, a waiver was issued to J.P. Morgan Ven-
tures Energy Corporation for the movement of 500,000 barrels of
a $1.5 million barrel purchase from the SPR. Regarding this waiv-
er, MarAd wrote, and I quote, “We found no single U.S.-flag vessel
available to carry the entire lot of cargo in one trip as requested
by J.P. Morgan.”

The question is this. It is my understanding that there were
Jones Act qualified vessels capable of carrying oil released from the
SPR. Why were the Jones Act waivers for Marathon and J.P. Mor-
gan Ventures and for dozens of other firms issued? Why is that?

Mr. PORCARI. Mr. Cummings, we tried to make sure we had good
information on availability. I do not know those two specific ones
on July 25th and 20th of the top of my head. What I would like
to do because I want to give you a precise answer is actually go
back and make sure we review those records and find out the par-
ticular circumstances of those.

Each of the waiver requests was based on availability at that
specific time, based on that specific shipment and with whatever
other parameters were specified. So I cannot specifically comment
on those two without some further research, but I would be happy
to do that.



13

Mr. CUMMINGS. In these cases, Marathon and J.P. Morgan were
already moving less than the entire amount of the oil they had pur-
chased. Given that the Jones Act is the law of the land, I want to
know, and I am sure you can get back to me on this, why were
Marathon and J.P. Morgan required to break down their shipment
sizes and move only the number of barrels that could be carried on
Jones Act qualified vessels?

In other words, why would MarAd write that there was no single
U.S.-flag vessels available to carry the entire lot of cargo in one
trip as J.P. Morgan requested? And why was J.P. Morgan not re-
quired to change its request or use more than one single vessel so
that it could comply with the law?

That is what I am concerned about.

Mr. PORCARI It is a fair question, and I would like to get you
the particulars on that. I do know the timeframes of the actual
transport are one of the variables that were important, but these
are two specific transactions, and I think we need to look into those
specifics.

I would further comment that this was sea change, if you will,
for the bidders. In other words, up until this time when the Obama
administration specifically tried to make Jones Act vessels avail-
able, all previous releases got blanket waivers. Bidders on SPR oil
never had to think about or worry about U.S.-flag fleet availability.

We have all learned lessons from this release. One of the lessons
is by the bidders who need to understand and I think now do un-
derstand in a much more specific way that we are serious about
this and that they need to really work to find availability, and so
I will get back to you on those two.

Mr. CUMMINGS. One last thing. Based on the emails available to
the committee, was not MarAd aware at the time that it was
issuing nonavailability determination that lots of 500,000 barrels
might exceed the carrying capacity of all Jones Act qualified ves-
sels? If so, did MarAd inform the Department of Energy that the
lots should be broken into smaller sizes to ensure it could move on
Jones Act compliant vessels?

Mr. PORCARI. Yes, my understanding is the two things. The min-
imum bidding quantity that DOE specified which was 500,000 bar-
rels and then separately the transport, which could be less than
500,000 barrels, I am told that 500,000 is basically a yardstick in
the industry that they use.

Our contention then and now is that does not mean you have to
transport 500,000 barrels in one crude carrier, which would exclude
all but the largest U.S.-flag ships that are fully engaged in Alaska
trade, for example, that the transport could be in smaller quan-
tities. That is why when DOE first put out 350,000 barrels as the
minimum for transport, we prevailed on them to lower to 300,000
because it would allow two U.S. tankers that we thought were
available at the time to actually transport the oil.

Mr. CUMMINGS. I see my time is up. Thank you very much.

Mr. LoBIONDO. Mr. Cummings, for your information, the Depart-
ment of Energy and the American Petroleum Institute were both
in}xlfited today, but declined our invitation. I think I could guess
why.

Mr. CuMMINGS. I thank you, Mr. Chairman.
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Mr. LoBioNDo. Mr. Harris.

Dr. HARRIS. Thank you very much, Mr. Chairman.

And, Mr. Deputy Secretary, it is good to see you again, and
thank you for the work you did for Maryland as our Transportation
Secretary.

Let me follow up on the gentleman from Maryland and what he
asked because according to press reports, you know, well, I guess
it was almost a month before those determinations were made for
Marathon and J.P. Morgan that the Congressman referred to. Sen-
ior officials from DOE, MarAd, you know, conducted a conference
call with potential drawdown. This is a month before they grant it,
where a senior DOE official indicates that Jones Act waivers would
be granted to bidders carrying 500,000 barrels or more.

Well, if I were them and I had a DOE official that said, “Oh, just
say you are going to transport 500,000 because we will get the
waiver,” that sounds like, you know, someone either was not aware
of the Jones Act or the importance of the Jones Act to maintaining
our fleet and the economic importance.

Now, I find this a little interesting because the Department of
Energy comes before our committee and the Science, Space and
Technology and all the time talks about creating American jobs,
and this 1s one of the goals of the department and all, and here is
a DOE official a month before waivers are granted that specifically
the reason for the waiver is that the bidder asked to transport
500,000 barrels. Well, a month before, they were told, “Well, basi-
cally you might as well ask for it because we are going to grant
you the waivers.”

What is going on? I mean, why is the DOE involved? They are
not involved in the waiver process, are they?

Mr. PorcARrl. No, they are not specifically involved in the waiver
process, and in fairness to our DOE colleagues, the two previous
SPR releases by two previous administrations had blanket waivers.
This is not a process that they had been through before, and we
worked very closely with them and very aggressively to make sure
wherever possible Jones Act vessels could be included.

I cannot comment on the specifics of the press report. I do not
know it offhand, and I am leery about press reports in general, but
there was certainly an education process with industry, with the
bidders on the crude oil for the Jones Act process.

To the extent they were familiar with it, they may not have been
familiar with all of the details and the fact that the waiver where
the Maritime Administration part of it, sir, is we determine wheth-
er vessels are available based on those individual circumstances,
and then Customs and Border Protection in DHS actually either
does or does not issue a waiver based on that.

So it is a partnership in that sense. Industry had a number of
questions about this. We tried to answer those questions, and I am
talking about the industry bidding on the oil in this case. We in
DOE tried to answer those questions.

I think going forward, they clearly understand how serious we
are about using wherever possible Jones Act vessels and crews.

Dr. HARRIS. Sure. No, and I appreciate that, you know, we say
that in the past it has been done, but in the past we are not in,
you know, the third year of what the President admits is the larg-
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est economic downturn since the Great Depression. I mean, this is
not the same instance.

We had an opportunity to use American-flag vessels with Ameri-
cans, American labor, and we decided not to. And so one question
I have is, is the DOE involved?

The DOE in previous administration did not have the authority
to give waivers either, did they? You said the DOE official just, I
guess, assumed it because previous administrations had done it?

Mr. PorcARI. What had happened previously, and I would re-
spectfully disagree with the contention. We saw this as an oppor-
tunity to bring the U.S.-flag fleet in rather than exclude it.

There have been two SPR releases prior to this one by the
George H.W. Bush administration and the George W. Bush admin-
istration.

Dr. HARRIS. Sure. No, I understand the history, but you know,
is it true that only 1 percent of the oil was delivered on U.S.-flag
vessels?

Mr. PorcARrl. We basically did not grant three waiver requests,
and two of them ultimately used other means to transport the oil.
The one waiver request that we denied or that we recommended
denial, DHS denied and it was complied with, transported about
150,000 barrels. That is right.

Dr. HARRIS. Out of how many? One hundred and fifty thousand
barrels out of how many?

Mr. PORCARI. The total release was 30 million.

Dr. HARRIS. Well, I suspect that we could probably do a little bet-
ter job than that in the future, and I hope we are serious about
it.

Can you get me information? I assume that the department was
part of that conference call on June 28, 2011?

Mr. PorcARI. We did have a Maritime Administration represent-
ative on that, and I will be happy to get you

Dr. HARRIS. Could you determine whether that, in fact, is true,
that on that call, you know, the DOE official indicated that waivers
would be granted?

And again, Mr. Chairman, I wish the DOE was here to answer,
you know, under what authority they are making Jones Act deter-
minations in conference calls with bidders that I think the evidence
shows resulted in what would be expected. If you are told that a
waiver is going to be granted, why bother to look for an American
vessel when you are already told upfront that waivers would be
granted?

Thank you very much, Mr. Chairman.

Mr. LoBioNDO. Mr. Cummings, back to you.

Mr. CUMMINGS. Thank you very much, Mr. Chairman. I am only
going to take a few minutes. I just wanted to just say a few words.

I am deeply concerned about the issuance of waivers to allow
Jones Act qualified vessels to carry cargo between United States
ports, including the issuance of waivers following the 2011 release
from the Strategic Petroleum Reserve. The Jones Act is the law of
the land. It is the cornerstone of our United States maritime capa-
bility, and it should be waived only in the interest of rarest of cir-
cumstances.
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To increase transparency surrounding the issuance of waivers,
Congressman Landry and I introduced H.R. 3202, the American
Mariners Job Protection Act. The bill would require MarAd to in-
clude in its assessments of the availability of Jones Act compliant
vessels information on the actions that could be taken that enable
Jones Act qualified vessels to carry the cargo for which a waiver
is sought.

MarAd would also be required to publish its determinations on
its Web site and provide notification to Congress when a waiver is
requested or issued.

I thank the Chairman, Mr. LoBiondo, and Ranking Member
Larsen, as well as Ranking Member Rahall and other members of
this subcommittee for their support.

Congressman Landry and I most recently offered this legislation
as an amendment to the National Defense Authorization Act of
2012, and it was adopted. And I certainly hope that it will be in-
cluded in the final NDAA conference report.

On July 15, 2011, I wrote to Secretary LaHood to inquire about
the issuance of waivers to enable Jones Act compliant vessels to
carry oil released from the Strategic Petroleum Reserve. On August
29, 2011, Secretary LaHood provided copies of some documents as-
sociated with approximately 20 of the waivers. I appreciate the in-
formation Secretary LaHood provided, but I am deeply dis-
appointed in DHS and DOE are not here today to discuss this mat-
ter.

I have tried without success to assemble all of the agencies that
are involved in the waiver process, and again today I see that the
agencies will simply not come together to provide the clarity we
need about exactly how this process is conducted.

I continue to believe that we need to get all of the parties to-
gether in one room to understand what occurred in 2011 and what
steps need to be taken in the future to ensure that there is compli-
ance with the Jones Act.

Thank you very much, Mr. Chairman.

Mr. Landry, I understand you have a brief statement and/or
question.

Mr. LANDRY. Yes. Mr. Chairman, I just wanted to try to clarify
an answer that the Deputy Secretary gave to Mr. Cummings a
while ago when he mentioned or I thought I heard him say that
DOE set the 500,000 barrel limit or you mentioned that the
500,000 barrel limit came from DOE.

Mr. PORCARLI. It is in the DOE prospectus for sale of the SPR re-
lease.

Mr. LANDRY. Well, Mr. Chairman, I am holding the Notice of
Sale from I believe DOE, which says that the minimum delivery lot
sizes are 100,000 barrels for pipeline and 300,000 barrels for ves-
sels.

Now, nowhere in this notice do I see 500,000. In fact, we got to
500,000 because someone slipped information to the industry tell-
ing them that if they went to 500,000 they would get the waivers.

Now, you and I just had a discussion about how we move forward
in helping our mariners in this country, and the way we help them
is by making sure that when DOE says 300,000 barrels because
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they know that we can use U.S.-flag vessels to move their cargo at
this volume, that we try to adhere to it.

So I just wanted to correct the record, Mr. Chairman, in that the
Deputy Secretary said it was DOE that issued a 500,000 barrel
limit, and would you like to retract that?

Mr. PORCARI. No, there are two separate things here, Mr.
Landry. One is the minimum bid amount that bidders for the oil
can bid on, and that is 500,000 barrels. The delivery

Mr. LANDRY. No, no, no. That is 300,000.

Mr. POrcCARI. The delivery of the product was 300,000 barrels. It
was originally, I would point out, 350,000 barrels, and we prevailed
upon DHS or DOE to lower that because we knew there were two
tankers that could carry up to 330,000 barrels.

So you are absolutely right about the delivery size at 300,000,
and we specifically asked them to lower it from 350 which it origi-
nally was to 300 so that two U.S. tankers that we thought were
available at the time could get that business.

Mr. LANDRY. Did they get the business?

Mr. PORCARI. They did not. Of the two tankers one was under
contract in Brazil and the other one was either in or headed to dry
dock.

Mr. LANDRY. Thank you, Mr. Chairman.

Mr. LoBioNDo. Mr. Harris.

Dr. HARRIS. Thank you.

Just a very brief followup because your testimony was that we
actually shipped 150,000 barrels. That is the only shipment on
American-flag vessel.

Mr. PORCARI. Yes, and that was actually a barge. So, in other
words——

Dr. HARRIS. So 300,000 was not the real minimum. I mean, that
document says it is supposed to be 300,000. I mean

Mr. PORCARI. They can always break up the shipment and do it
with two or three barges, which is something that we encouraged
wherever possible.

Dr. HARRIS. So you could have broken up a shipment of 500,000
into a 300 or a 350 and 150 also.

Mr. PORCARI. That is correct. That is correct.

Dr. HARRIS. So why was that not encouraged?

Mr. PORCARI. It was, in fact, encouraged. Again, for the industry
bidding on the oil, we encouraged them as part of this process to
look at multiple shipments. So if they bid for 500,000 barrels, they
had the ability to ship it on three barges or a tanker and two
barges or whatever.

Dr. HARrIS. And that was not encouraged in the June 28th
phone call, that June 28th conference call. I guess you will try to
get me the records, but again, apparently on that conference call
DOE said 500,000 is OK and you’ll get a waiver. That does not
sound like encouraging breaking up shipments.

Mr. PORCARI. Well

Dr. HarriS. How did the department encourage breaking up
shipments if not on a conference call like that when you have the
bidders on the line saying, you know, “How are you going to ship
this?”
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I mean, again, it is just not apparent to me that that encourages
breaking it up if you say, “Look. You are going to get a waiver if
you request a shipment of 500,000.”

Mr. PORCARI. No, it is a fair question. One of the purposes of a
case-by-case waiver determination was to see with those particular
circumstances on those dates within whatever parameters were in
that particular bid, if there was a way to use U.S. vessels, any com-
bination of U.S. vessels.

And we think one of the lessons learned, quite frankly, is that
better real time information on combinations of vessels that might
be available might well encourage more U.S. vessel usage, and we
think going forward. And we have worked closely with our col-
leagues in Energy and DHS and others, for example, on tabletop
scenarios since the last release to try to figure out the mechanics
of encouraging and knowing to the extent possible U.S. vessel
availability.

Dr. HARRIS. OK. Thank you.

Thank you for giving me that extra time, Mr. Chairman.

Mr. LoBionDo. OK. Mr. Porcari, I thank you very much for being
here today. We are going to take a short, brief adjournment so we
can move to, or recess so we can move to Panel 2, and we will be
proceeding very directly.

Mr. PorcARI. Thank you, Mr. Chairman.

[Recess.]

Mr. LoBI10NDO. The committee will come to order.

Our second witness this morning is Mr. Tom Allegretti, presi-
dent, The American Waterways Operators (AWO), and testifying on
behalf of AWO and the American Maritime Partnership.

Mr. Allegretti, thank you for being here. You are recognized.

TESTIMONY OF THOMAS ALLEGRETTI, PRESIDENT, THE
AMERICAN WATERWAYS OPERATORS (AWO), ON BEHALF OF
AWO AND AMERICAN MARITIME PARTNERSHIP

Mr. ALLEGRETTI. Thank you, Mr. Chairman, for the opportunity
to testify today on behalf of AWO and the American Maritime Part-
nership.

The domestic maritime industry shares your goals for today’s
hearing, to shed light on the circumstances that gave rise to ap-
proximately 50 Jones Act waivers during last year’s drawdown of
the Strategic Petroleum Reserve and to ensure that history does
not repeat itself in the event of another drawdown this summer.

The dJones Act is the law of the land for good reason. It
undergirds the national security, homeland security, and economic
security of the United States. What we witnessed last year was the
hollowing out of the Jones Act by unelected agency officials. Taking
a critical look back at that experience is essential to insuring that
as we move forward, such a travesty never happens again.

What happened last year was illegal and unacceptable. Adminis-
tration officials took actions that effectively excluded American ves-
sels owned by American companies, crewed by American mariners
from transporting American oil between American ports. They did
this by establishing an arbitrary, unwritten minimum lot size for
vessel movements that had no basis in law.
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Potential purchasers of SPR oil were promised Jones Act waivers
in advance, and the administration delivered on those promises
even as available American vessels and American mariners sat
idle. The result, approximately 50 Jones Act waivers and only one
lifting by a U.S.-flag vessel. More than 99 percent of the oil moved
on foreign vessels with foreign crews.

We appreciate the subcommittee’s oversight in probing how this
disregard for the law could have transpired, and we are troubled
that Deputy Secretary Porcari has not been joined today by officials
from the Department of Energy. We hope that Congress will con-
tinue to press all of the departments that share responsibility for
the mismanagement of last year’s SPR drawdown for answers to
this fundamental question: how a Federal action intended to help
the American economy could have been carried out under unwrit-
ten ground rules that expressly favored foreign companies and for-
eign workers to the detriment of Americans.

We also hope that Congress will continue to press the adminis-
tration to clarify its plans to ensure compliance with the Jones Act.
And with the new requirements governing the waiver process that
you all enacted last fall, clarity is especially needed on the steps
the departments will take to make full use of American vessels
first in the event of another SPR drawdown.

We appreciate DOT and the Maritime Administration meeting
with AWO and AMP this spring to discuss the availability of Amer-
ican vessels and their suitability for the movement of SPR crude,
but we are disappointed that the Department of Energy has been
unwilling to meet with us, and we are especially troubled that the
administration has not yet made clear what actions it will take to
avoid a repeat of last year’s debacle.

Chairman LoBiondo, Ranking Member Larsen, members of the
subcommittee, I want to be very clear about what the American
maritime industry is saying with respect to another SPR draw-
down. First, we are saying that the Jones Act requires the use of
American vessels to move crude oil from the SPR to another U.S.
destination. Nowhere does it say that American vessels must be
used only if they meet arbitrary, unwritten criteria developed se-
cretly by an administration official.

Second, we are saying that American vessels and American mari-
ners are available in substantial numbers to move SPR crude today
and that they are fully capable of doing this work. We are not say-
ing that the domestic fleet has the capability to move all of the oil
in a drawdown within a short period of time.

And, third, we are saying that the administration should estab-
lish procedures that make clear that available American vessels
will be used first and to the full extent of their capability and avail-
ability, and that Jones Act waivers will be issued only when no
American vessels are available.

Our message is simple. The law is clear. American vessel owners
and American mariners are ready, willing and able to do what they
do best, move cargo safely, securely, and economically for the ben-
efit of our customers and our country, but in order to do so we need
the administration to follow the law.

Thank you again for the opportunity to address this most serious
situation today.
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Mr. LoBioNDO. Thank you, Mr. Allegretti.

An explanation offered by the Department of Energy and MarAd
for not contracting Jones Act qualified vessels is that U.S.-flag ves-
sels carrying less than 500,000 barrels cannot meet berthing and/
or discharging parameters set forth by many receiving facilities. Do
you believe this is true?

Mr. ALLEGRETTI. I do not. But I will say this is reflective, Mr.
Chairman, of the essential problem that we have with the adminis-
tration and which you heard repeated here this morning. There is
a mentality that resides within the Department of Transportation
and the Department of Energy that essentially starts from the
premise that what are the impediments, was the word used in the
Secretary’s statement submitted; what are the impediments to the
use of American vessels and how do we deal with those impedi-
ments, and we have heard a range of them.

American vessels are too small. They are too few. Well, what is
the sufficient number that makes them not too few? What is the
size that makes them not too small?

All of the vessels that were available last year during the SPR
drawdown in the barge fleet exceeded the minimum lot size in the
DOE Notice of Sale, which was 40,000 barrels.

We also hear that what you just said, DOE does not think that
our vessels are capable of berthing at SPR terminals. That is incor-
rect, but it also is irrelevant. It is not a factor in the Jones Act.

Then we hear that the size of our vessels is not consistent—and
this is probably the part that is most Orwellian to me—not con-
sistent with the desires of the oil purchasers, with their transpor-
tation plans, and with purchaser preferences, as though these mat-
ters supersede the law. And when we ask the administration to
consider that these are outside the ambit of the Jones Act, what
we get back is a legalistic interpretation that it is within MarAd’s
discretion to consider factors like loading windows, berth schedules,
and cargo size in determining American vessel availability.

And the end result of all of that is what you saw last year. There
were more than 25 American-flag tank barges that were capable of
lifting SPR oil during that drawdown, and not a single one of them
got any work.

Mr. LoBIONDO. Can you tell me what the difference was between
the vessels that were bypassed by Department of Energy and
MarAd during this 2011 drawdown and the vessels that delivered
oil to the Strategic Petroleum Reserve in the first place?

Mr. ALLEGRETTI. Well, there are two principal differences. As you
all said, 99 percent of the oil was delivered on foreign-flag vessels
with foreign crews registered under the laws of foreign nations.
And so that would be one distinction.

The other major distinction is the size, and so it raises this issue
of the secret 500,000 barrel minimum, that the public documents
that are available to folks in our industry say that if you have a
talnk barge in excess of 40,000 barrels, you are eligible to lift this
oil.

And so think about this, Mr. Chairman. I know that you and
other members of the committee try to look at the effect of your
laws on real men and women. So think about it from this perspec-
tive for a second. You are an American-flag barge owner. You are
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probably a family-owned company. You have probably been in the
business for three, four or five generations. You have reinvested
the profits of your company consistently back into the business pro-
viding good jobs in your community and around the country. You
play by the rules. You have complied with all of the new require-
ments of OPA-90, which means that over the course of the last 20
years, you have invested hundreds of millions of dollars in the re-
capitalization of your fleet.

And so you now have a fleet of vessels that are technologically
advanced, state-of-the-art, the very model of efficiency for coastwise
transportation, and you hear that the administration is going to
draw down the SPR, and you look at the Notice of Sale, and it says
40,000 barrel minimum. You think, “Well, great. I have got plenty
of vessels that are more than 40,000 barrels that are available, and
I would be interested in that work.”

And then you wait for the phone call. You wait for the oil com-
pany or the oil trader or the charterer to call you and ask you
about the availability of your vessel, but no phone call comes in.

And then the next thing you hear is that the Maritime Adminis-
tration has made a declaration that there are no American vessels
available to lift this cargo, and you look out your window and you
have got vessels sitting idle at your dock.

So if you are an American vessel owner, you have to be extraor-
dinarily concerned about how this process went. I said it was ille-
gal. You know, it was also unfair, and I think what it points us is
that this process utilized by the Maritime Administration to deter-
mine the availability of vessels really was a sham.

Mr. LoBioNDoO. Well, I appreciate that, but let me maybe ask
this a little bit differently because I want to make sure I under-
stand this correctly.

Is it not true that the vessels that were bypassed are the same
type of vessels that made the original deliveries?

Mr. ALLEGRETTI. Absolutely, Mr. Chairman. I am sorry if I mis-
interpreted your question. That is absolutely true. The original fill-
ing of the Strategic Petroleum Reserve was done by a company no
longer in business by the name of Coastal Towing, which had the
contract for the original filling. Coastal Towing’s barges were all in
the neighborhood of 20, 25, 30,000 barrels.

So we filled the Strategic Petroleum Reserve with smaller
barges, and it is also, in fact, true that as the reserve has had to
be replenished, we have use ATVs to do that. These are the very
vessels that were overlooked last summer during the drawdown.

Mr. LoBioNDoO. OK. Thank you, Mr. Allegretti.

Mr. Larsen.

Mr. LARSEN. Thank you, Mr. Chairman.

Thank you, Mr. Allegretti, for coming today.

You say that in the industry there are 25 or so available vessels.

Mr. ALLEGRETTI. Last year.

Mr. LARSEN. Yes, right. Sorry. Last year. Secretary Porcari sort
of went down a list by number and category of vessels that were
not available for whatever reason.

I did not do the math and add those up. I do not know that they
added up to 54. I do not know if you did the math. It is possible
it added up to 29, leaving the 25 available. Can you give us your
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evaluation of the list that Mr. Porcari gave us, the reasons why
and the number of vessels not available?

Mr. ALLEGRETTI. I would be happy to. And I might pivot off of
something you said in your statement, Mr. Larsen.

Mr. LARSEN. Sure.

Mr. ALLEGRETTI. About looking for practical reforms. This is an
area that would be rich in that regard. One of the things that the
Maritime Administration does, which it is not well equipped to do
is to evaluate the commercial market. So it asks questions about
when is your next dry docking. What kind of cargo did you carry
the last time? What are you going to carry the next time?

These are questions the Government does not need to be involved
in. There is an unbelievably efficient system of cargo transportation
in the United States that works perfectly day in and day out. The
essence of what oil companies do for the movement of their cargos
is to work with vessel owners and figure out how do I get this cargo
from this place to this place. What is the most efficient way to do
that? What vessels are available? How do I reposition vessels to
make this work?

These decisions go on every single day. So to have the Govern-
ment try to micromanage the connection between a particular cargo
and a particular vessel is really absurd. We could simplify this
process and, I think, enhance the integrity of the Jones Act by
doing one simple thing. We can say the Jones Act is the law of the
land. You shall use American vessels first until there are no Amer-
ican vessels.

So using the scenario of last year’s drawdown, if the Department
of Energy had not given advanced warning to the oil purchasers
that it was going to give them automatic Jones Act waivers, all
they needed to do was ask, and had said instead, “It is our expecta-
tion that you will follow the law and that you will contract with
American vessel companies to move your cargo until there are none
left,” those guys would have figured out how to get that cargo to
market, believe me, and we would not have had all of this kind of
Maritime Administration management of what the list actually
says.

Mr. LARSEN. Does MarAd and DOE have access to this database
for cargo transportation vessel availability?

Mr. ALLEGRETTI. Well, there are two answers to that question.
Last summer the list that Deputy Secretary Porcari was referring
to was actually a Maritime Administration list that was on
MarAd’s Web site. It reached out to vessel owners, said, “What do
you have available?” and compiled that information, and it updated
it on a regular basis.

We found that that system did not provide sort of all of the detail
and clarity that they were looking for. So one of the things that
came out of our conversations this past spring with Secretary
Porcari and the folks at MarAd was for us to try to help them put
together a better list with more specificity about vessel availability
and timeframes of availability, which we have done, and which we
have shared with them.

And so that list shows that at this point in time we have avail-
ability in the next 30 days more than 30 American-flag vessels
with a capacity of somewhere between 50 and 150,000 barrels each,
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with an aggregate capacity of about 2% million barrels. That is
where we stand today.

Mr. LARSEN. So if there was an SPR drawdown today of 30 mil-
lion on the same level they had last year, you could do 2%2 million
of that 30, but that would max out the U.S. industry today.

Mr. ALLEGRETTI. That is right. We could do 2%z million of the ini-
tial drawdown, but I would also point out that those vessels will
become available again at some point in the timeframe of the draw-
down, and so part of what the reform has to do is to be looking at
an ongoing basis about vessel availability.

Mr. LARSEN. Right. Can you comment some on your views with
regards to this 500,000 barrel lot size?

And the question I had for Mr. Porcari had to do with whether
or not that creates an artificial barrier to participation. Now, that’s
a purchasing lot size, but in your experience in the industry, does
it not seem obvious there might be some connection between those
who are purchasing and those who are delivering?

You buy 500,000; you want to deliver the 500,000.

Mr. ALLEGRETTI. Oh, exactly. And that is the problem, that you
know, I thought that the answers on that question were incom-
plete. It is true that the 500,000 refers partly to the purchase of
the oil, and if it had gone from there to you may purchase in
500,000 barrel lots, but you must deliver consistent with the re-
quirements of the law, that would have been fine and we would all
be here today celebrating that action rather than protesting it.

But that is not what happened. It was if you buy in 500,000, we
will give you a waiver to transport it at 500. And I am sure the
committee has this information available to it. If not, we would be
happy to share it through our Freedom of Information Act request
of the agencies. There are many documents that we have received
and reviewed that make clear that although they never rescinded
the 40,000 and 300,000 barrel minimums in their notice of sale, as
a de facto matter they changed that to make it 500,000. And that
is why there were 44 waivers of the Jones Act, because there was
a de facto 500,000 barrel minimum, and there are no American
vessels available to do that.

Mr. LARSEN. Right. Back to the issue of potential reforms to the
waiver process, do you have other contributions to that, to reform
ideas?

Mr. ALLEGRETTI. Well, you know, the simplest is simply if we
could all start at the same premise, and I think that is part of the
problem that we have. Secretary Porcari talked about active part-
nership with industry, and we certainly welcome that, but a part-
nership has to be based on kind of a mutual understanding and
mutual basis of similar philosophy, and we do not have that here.

We have the industry saying follow the law, and we have the ad-
ministration saying there are a bunch of impediments that get in
the way of following the law. And I thought one of the things that
was most troubling about Secretary Porcari’s testimony was he
talked about looking for a process to bring us in, to bring the Amer-
ican-flag vessel industry in.

We are already in. The law requires us to be in, and yet they see
us on the outside and they see reforms that give us a greater op-
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portunity, as he put it, to participate. We have the first opportunity
to participate under the law, not the last.

So I would say if we could have a fundamental understanding
about the premise from where we depart, that would be wonderful.

Mr. LARSEN. Thank you.

Mr. Chairman, thank you.

Mr. LoBioNDo. Mr. Harris.

Dr. HARRIS. Thank you very much.

Let me ask. Obviously other shipments occur of oil between two
American ports in everyday commerce in the United States. What
percent of those shipments right now are delivered on Jones Act
vessels?

Mr. ALLEGRETTI. All of them. Between U.S. ports?

Dr. HARRIS. Yes. So in everybody business conducted.

To put it in perspective, what we are expected to believe is that
although on everyday business 100 percent of shipments can be de-
livered on a Jones Act vessel, when normal commerce is conducted
in the sale and purchase of oil, when the U.S. decides to sell part
of its stock of oil, we can only do one-half of 1 percent? Am I miss-
ing something here?

I mean, all of a sudden when the U.S. Government is the seller
of the oil instead of some other producer, we can only ship %200 of
it complying with Jones Act?

Again, I am astounded.

Mr. ALLEGRETTI. You are not missing anything, sir.

Dr. HARRIS. OK.

Mr. ALLEGRETTI. It goes to the issue of difference in the funda-
mental premise from which we depart.

Dr. HARRIS. Right. Because I assume that when a normal con-
ventional trade of oil is made, the DOE and MarAd is not on the
phone between the prospective purchaser and the seller saying,
“You know, do not worry about that Jones Act because if you just
contract for 500,000 barrels with an American producer, do not
worry. We will allow you to.”

I assume that is not the way business is normally conducted.

Mr. ALLEGRETTI. No, sir. No, sir. And actually one thing that is
relevant to your question is that this industry, the coastwise trans-
portation of petroleum industry has undergone a fundamental
transformation in the last 25 years. Part of that was driven by the
requirements of OPA-90, which required double hauls, and so that
spurred the reconstruction of all vessels going forward that want
to participate in that trade.

But the other thing that has changed fundamentally that is dif-
ferent than it was prior to OPA-90 is the partnership that exists
between the oil companies and the vessel owners who transport
their cargo where there is a fundamental partnership about how do
we do this, what kinds of vessels do we want; are we both com-
mitted to flawless operations and no spills? And that is a very
strong partnership, and so the state-of-the-art industry that exists
today is part of that.

And so you cannot have that partnership without them having
a close commercial working relationship.
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Dr. HARRIS. So what you are suggesting is that the oil companies
actually have a better relationship with the transport companies
than the U.S. Government does, functional relationship.

Mr. ALLEGRETTI. That is undoubtedly true.

Dr. HARRIS. I also do not understand, and I guess I could have
asked the Secretary although it is probably higher administration
policy. What was the emergency about getting this oil shipped
without complying with Jones Act?

I mean once the decision is made that you are going to release
the oil, its effect on the market is there. I mean, the market as-
sume 30 million barrels of extra production are there. If it is re-
leased today, tonight, tomorrow, next week, next month, the mar-
ket knows it is there.

Is there an emergency that you can tell that meant we could not
wait? Because as you suggest, some of these vessels could have
been just recycled through the process. I mean, until we are lit-
erally on an everyday basis we ship 100 percent of that American
produced oil. What was the emergency? Was there a perceived
emergency?

Mr. ALLEGRETTI. Well, there was an articulated emergency by
the Department of Energy which laid out initially the goal of all
of these cargos being into the economy within 30 days of the an-
nouncement of the drawdown at the beginning of July.

1]1)‘)1'. HARRIS. And what was the purpose of that that you could
tell?

I mean, I am sorry. I have to ask you because the Department
of Energy is not here to ask the question. But I mean, did some
economist suggest that, you know, at 35 days it does not work? The
effect is gone. At 40 days the effect is gone? Is this voodoo econom-
ics, oil economics out of the department?

Mr. ALLEGRETTI. I mean, I do not know. I cannot tell you. I can-
not speak for them, thankfully, and I cannot tell you what their
basis of 30 days was, but here is what I can tell you, that it was
a false goal on their part, and they knew that they were not going
to achieve it, and I think they used it as a mechanism to exclude
American vessels from the process.

Factually, although they had a 30-day goal, there were still car-
gos moving to terminal locations 90 days later.

Dr. HARRIS. On foreign vessels.

Mr. ALLEGRETTI. On foreign vessels. So they did not deliver the
cargo for 90 days. So one has to conclude that somewhere in that
90-day process there had to be room for American vessels to par-
ticipate.

And I will add this. The Department of Energy has provided not
once scintilla of evidence to show what it suggests, that by the use
of smaller American vessels we would have had a materially dam-
aging effect on the President’s policy. There is no evidence to sug-
gest that.

Dr. HarrIs. Well, thank you very much.

And thank you, again, Mr. Chairman.

Mr. LoBioNDO. Mr. Landry.

Mr. LANDRY. Mr. Chairman, thank you.

My friend Mr. Harris has it right on the point. You know, at my
house my wife and I set down some rules for my 7-year-old, and
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when he does not want to follow them, he can give me every excuse
in the world why he should not have to follow that rule. That kind
of sounds like where we are at in this issue.

You know, it is like it is a missed opportunity by this agency. So
if you break it down in simplistic terms, like Mr. Harris said, there
was no immediate rush. These refineries were not running out of
oil. Is that not correct?

Mr. ALLEGRETTI. That is correct.

Mr. LANDRY. So the immediate indication by the administration
to the markets that it was going to make available 30 million bar-
rels of oil was in their mind supposed to have an effect on the mar-
ket to lower the price at the pump. That was the excuse, right?

But then those refineries are not short of oil. They basically just
stopped some foreign oil from coming into the refinery at that time,
said, “Wait a minute. We do not need that shipment right now.
Those tankers can sit off in the Gulf of Mexico, anchor down, and
wait till we get this 30 million barrels.”

Of course, what we know is that it is voodoo economics, Mr. Har-
ris. I mean, the whole thing was a scam, all right, to try to tell the
American people that this administration was going something to
lower the price at the pump, when it is real easy to do. You have
just got to the bit in the ground down in the Gulf of Mexico.

And so we could have easily just said, “Follow the law and allow
American workers to transport that oil over a 30-, 60-, 90-, 100-day
period of time,” than to try to shove all that oil into those refineries
at that particular time because once they did that, those refineries
simply picked up the phone and said, “Hey, Saudi Arabia. Send
your oil back now because we have got all of the American oil we
need, and now you can bring your tankers in.”

Am I missing something?

Mr. ALLEGRETTI. No, I do not think so, Mr. Landry. I think that
you have described it perfectly.

Mr. LANDRY. So really the agency just missed an opportunity to
put Americans to work. So what we hear out of this administration
and out of these agencies is how American jobs are so important
to them and how their main goal is to create American jobs. And
when they had an opportunity to create or preserve American jobs,
they said no. Is that a correct statement?

Mr. ALLEGRETTI. That certainly was the effect of the actions
taken by the agencies last summer.

Mr. LANDRY. And so to simply solve this problem, it just needs
to be said that if we are going to release the oil out of the Strategic
Petroleum Reserve, barring an emergency tantamount to refineries
actually running out of crude, that there is really no excuse not to
use American-flag vessels.

Mr. ALLEGRETTI. In our view, sir, none whatsoever.

Mr. LoB1ioNDO. Mr. Cummings.

Mr. CuMMINGS. Thank you very much.

Mr. Allegretti, you wrote in your testimony, and I quote, “To this
day DOE, DOT and DHS have not provided a satisfactory expla-
nation for the American vessel unavailability determinations that
amounted to a de facto blanket waiver of the Jones Act.”

You also wrote that you have been unable to meet with the De-
partment of Energy to discuss this issue. At the time of the 2011
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SPR drawdown, what steps did you and the Jones Act industry
take to make MarAd and other agencies aware of the availability
of Jones act qualified vessels to move oil released from the SPR?

Agd what response did you receive from MarAd and other agen-
cies?

Mr. ALLEGRETTI. Well, the process that MarAd had in place that
time was to reach out directly to the owners of the vessels and to
inquire of them what vessels do you have available and what time-
frames, and so they were compiling the list that appeared on the
MarAd Web site at that time.

And we found that the list was often inaccurate, and it also suf-
fered from these sort of governmental decisions about that vessel
really is not available because it is scheduled to go into the dry
dock next month.

So we reached out to MarAd and we suggested a different proc-
ess where we would be able to provide them with more real time
information, which we have done, and we would be happy to share
that with the committee, the report that we have submitted to
MarAd. We have given them now the second version of it, which
we updated from the first.

Mr. CuMMINGS. Now, when you presented that information, did
you get any response? I mean, did they say, “Yeah, we got it.
Thank you very much” or, “we are going to use this”? Did they say,
“To hell with you™?

I mean, what did they do? What happened?

Mr. ALLEGRETTI. Well, we did get a response the first time we
submitted it and, you know, a polite thank you. We will take a look
at it, and then we submitted an update a couple of months later,
and I do not think we have actually received a response to that sec-
ond submission.

Mr. CUMMINGS. And what kind of details, I mean, did you pro-
vide them with? I mean, when you say you gave them up to date,
what does that mean?

Mr. ALLEGRETTI. Well, we have reached out to our members, the
members of American Maritime Partnership and AWO and asked
them to tell us what vessels do they have available, and we asked
them to do that in three basic tranches. One is vessels immediately
available today to move SPR oil.

The second tranche is vessels that will become available in the
next 30 days, and then the third is vessels that might be reason-
ably available in the next 90 days, and then beyond that if it be-
comes very speculative.

So we do list all other American vessels, but without a designa-
tion of their availability because we don’t have that information.

So what this shows them, just to give you the snapshot of what
this says, is that there are currently 31 vessels available on the
spot market today or will be available in the next 30 days, and
they have a collective capacity of about 2% million barrels of tank-
age.

Mr. CUMMINGS. So subsequent to the drawdown, can you identify
the agencies with whom you have met to discuss this issue, and
what responses have you received from them?

Mr. ALLEGRETTI. Well, we have met with, of course, MarAd and
DOT, and I would say, you know, those are largely positive ex-
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changes, although we have not gotten to the place where we have
a shared premise about what the law says. I would put it that way.

We have been very disappointed in our outreach to the Depart-
ment of Energy. We actually had a situation where we were trying
to set up a meeting. We think the Energy Department would ben-
efit by a little bit of education about marine transportation. They
were resistant to setting it up.

We reached out to a U.S. Senator and asked her to help us get
the meeting set up, and she did that for us. So we had a meeting
set on a day in March, and we brought in four executives of tank
barge companies from around the country. They all flew in that
day. We took them over to the Department of Energy. We went
through the security process, went up to the conference room to an
empty table to be told that the Department of Energy decided not
to meet with us.

Mr. CUMMINGS. Did they say why?

Mr. ALLEGRETTI. No. And we called them subsequently to ask
what C}11appened. Can we talk? And none of our phone calls were re-
turned.

Mr. CumMMINGS. Whom have you attempted to meeting with? I
mean, who were you trying to meet with? Who did you think you
wanted to meet with?

Mr. ALLEGRETTI. I had better check the record so as not to mis-
state that. We did have the names of a couple of folks who we
thought were scheduled to meet with us.

Mr. CuMMINGS. I mean, did you have some written confirmation?
I mean, you did not just show up. You did not just barge in?

Mr. ALLEGRETTI. No, we do not barge in, sir.

[Laughter.]

Mr. CUMMINGS. No pun intended.

Mr. ALLEGRETTI. No pun intended. No, we had written confirma-
tion that the meeting was set for, as I recall, 11:00 a.m. on this
particular date, and we met with our folks earlier that morning,
and we did a little bit of huddling to get ready for the meeting, and
we went over there and they did not show up.

Mr. CuMMINGS. I see my time has expired. Thank you, Mr.
Chairman.

Dr. HARRIS. [presiding.] I recognize Ms. Hirono.

Ms. HiroNO. Thank you very much.

And I do apologize for being late for the hearing. I think that we
share the concerns about the blanket waiver of the Jones Act
whenever the reserves are tapped. I have that concern also, but
going forward, part of the issue apparently is the capacity of the
Jones Act ships to be able to transport the oil that is release.

Is there anything that we can do in the future to expand the ca-
pacity of our Jones Act ships? Do we need to, you know, do a lot
more to support shipbuilding, for Jones Act ships being built in our
country? What are some of your thoughts so that we can avoid this
kind of or minimize a blanket waiver of the Jones Act every time
we release oil from the reserves?

Mr. ALLEGRETTI. Thank you, ma’am.

I would like to narrow my answer to just the vessels that are en-
gaged in the coastwise transportation of petroleum because that is
sort of the subject of the hearing today.
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I would say that the size of the fleet, of the American fleet is
sized to the requirements of the customer base. So you do not find
ordinarily lots of excess capacity in the fleet. You would not expect
that if people would build very expensive capital assets for which
there is no work.

So the system of commercial transportation actually works pretty
well in managing supply and demand, and I do not think that
there is a need for Government incentive to expand the size of that
fleet because I think the fleet is sized in the requirements of the
customer base.

Ms. HIRONO. So does that mean that every time that there is a
release from our reserves that we are going to see a blanket waiver
and we just have to live with it? The Jones Act ships or you all
have to live with it?

Mr. ALLEGRETTI. Oh, no, not at all. No, not at all because, you
know, the system is not perfect. So to the extent that where we
stand today is 31 available vessels of aggregate capacity of 2% mil-
lion barrels, there is an excess in the market at least insofar as the
(éustomler requirements exist today. So they are available to move

PR oil.

And so if we would use those first to the full extent of their avail-
ability and then seek Jones Act waivers, that would seem to be
making the best use of American assets with the surge capacity of
foreign assets when we run out of availability.

Ms. HiroNO. That makes a lot of sense. So why are we not going
that route?

Mr. ALLEGRETTI. I am not sure I know the answer to that. It has
really been a subject of some curiosity to us. I guess that is as kind
a way as I can put it.

The commentary we heard today from the department, I think,
actually suggests a grim picture for the future. We have had a year
of controversy about this issue. Congress has been fantastic in the
clarity of its expression about the importance and integrity of the
Jones Act, and yet if you read Secretary Porcari’s statement, what
you will see is essentially a justification of past action, past action
which resulted in more than 99 percent of the oil moving on foreign
bottoms.

And when you look to the forward program of what will we do
in the future different, I think it is very grim. I think what that
testimony says is that the Jones Act fleet is hampered by impedi-
ments that make it difficult for us to use it for the transportation
of SPR oil. I see no evidence of a change in mentality. I see no evi-
dence to suggest that if there is another drawdown of the SPR after
July 1, after the Iranian situation develops internationally, that we
will not find ourselves in the same exact situation of 99 percent of
the oil moving on foreign bottoms because the Department of En-
ergy will have established minimum lot sizes that the oil pur-
chasers will take full advantage of.

So I think looking forward, I wish I could say that I thought that
we had the basis for a better understanding, but I do not see it in
the written testimony.

Ms. HIRONO. And the minimum lot size, that is an administrative
decision. It is not based on any requirement of any law or any reg-
ulation that is in place?
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Mr. ALLEGRETTI. That is exactly right, and it is inconsistent with
the published notice of sale that the Department of Energy pub-
lished for the public. So what you have is a public document that
says one thing, and you have an unwritten criteria that says some-
thing different, which is, in fact, the de facto criteria that drove all
of the decisions about transportation.

Ms. HiroNoO. Thank you.

I think there must be something we can do, Mr. Chairman, be-
cause we seem to all be on the same the page as to the results that
we are looking for.

Thank you.

Dr. HARRIS. Thank you very much.

Let me just make a brief comment. Going forward, could you fill
us in on what the industry looks like? You know, we are having
an American renaissance of energy in the country where I suspect
that we are going to have more, not fewer shipments of energy be-
tween American ports. What is the industry doing? Are more ships
being built? Is production increasing? Is it stable?

Could you just give us an idea where it is going?

Mr. ALLEGRETTI. I can give you an anecdotal idea. I would not
say that it is a scientifically valid idea.

What I hear from the folks that I talk to is that they are bullish
on the future of marine transportation for petroleum and energy
products in the United States because of developing technologies,
because of new opportunities on the North Slope of Alaska, and
that they are staying very close to their customer base.

That is what drives decisions for construction of vessels, is un-
derstanding customer requirements and the customer’s expectation
of transportation needs over the long term. So I would say a short
answer is I think they feel bullish about the future of that part of
the business.

Dr. HARRIS. And is our capacity increasing in our ability to ship
on American-flag vessels?

Mr. ALLEGRETTI. In the petroleum area?

Dr. HARRIS. Yes.

Mr. ALLEGRETTI. Yes. Domestically yes.

Dr. HaRRIS. Thank you.

Mr. Larsen.

Mr. LARSEN. Thank you, Mr. Chairman.

Just a final comment from me. First off, you have given us a lot
of food for thought on waiver process reforms. I think that is an
important direction for us to look. So I appreciate your testimony.

Second is if the available capacity of the U.S. fleet is something
less than 30 million, I hope we can focus on 100 percent of that
capacity being available and being used for whatever number short
of 30 that is being used.

Finally, I have great respect for my friend from Louisiana. Unfor-
tunately he is not here, but the effort in Libya last year, there is
a lot of debate about it. We are here debating about the implemen-
tation of the Jones Act as it applies to the SPR and not so much
about the international effort in Libya or the related international
effort to release oil from national Strategic Petroleum Reserves, not
just in the U.S. but in other countries in order to alleviate price
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spikes that resulted from, first off, the potential action and then
the actual action in Libya.

I personally do not characterize the release in SPR as a scam in
any way, shape or form by this administration, nor did I charac-
terize it as a scam under the second Bush administration. That is
not my view, and I want to be clear about that.

I do have problems with how it was implemented and the pur-
pose of this hearing and the reason I called for or asked the Chair-
man for this hearing was to consider how we can improve the im-
plementation of any SPR drawdown so that we are better utilizing
the availability of a qualified and capable and available U.S. fleet.
That is what our goal should be.

Mr. ALLEGRETTI. Mr. Larsen, might I just say I hope you heard
my answer to Mr. Landry as speaking to the issue of Jones Act and
not to the larger foreign policy question.

Dr. HARRIS. Ms. Hirono, do you have a closing? Ms. Hirono, do
you have a statement?

No. No further comments?

[No response.]

Dr. HARRIS. Well, if there are no further questions, I thank Mr.
Allegretti again for his testimony and the Members for their par-
ticipation.

The subcommittee stands adjourned.

[Whereupon, at 11:50 a.m., the subcommittee was adjourned.]
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Good moming (Chairman LoBiondo, Ranking Member Larsen), and Members of the
Subcommittee. Thank you for the opportunity to discuss the Maritime Administration’s
(MARAD) role in determining vessel availability during Strategic Petroleum Reserve (SPR)
drawdowns. 1am pleased to appear before you today to highlight MARAD's role in supporting
the U.S.-flag fleet in the case of an SPR drawdown.

The Jones Act is one of the strongest elements of U.S. maritime policy. It encourages
investment in privately owned U.S. companies, shipyards, merchant vessels, and employment of
U.S. citizens in the maritime industry. Congress and the Executive Branch have long viewed the
sustainment of our domestic maritime industry to be necessary for our national and economic
security. The Administration supports the Jones Act and the Maritime Administration takes
seriously its responsibility to promote this industry in accordance with this policy.

Strategic Petroleum Reserve Background

Congress created the SPR in 1975 under the Energy Policy and Conservation Act, following the
1973-1974 oil embargoes. The Department of Energy (DOE) is responsible for managing the
SPR and for initiating actions to release crude oil from the Reserve when directed by the
President. The act of transporting crude oil from the SPR requires interagency coordination and
is governed by the 1987 and 1990 Memoranda of Agreement between DOE, the former Customs
Service now embodied as Customs and Border Protection in the Department of Homeland
Security (DHS), and the Department of Transportation (through MARAD).

The process begins with a DOE action to announce a drawdown of the SPR, generally pursuant
to a specific authorization from the President, pursuant to the Energy and Policy Conservation
Act (42 USC 6240, 6241). The Secretary of Energy may draw down and sell petroleum from the
SPR at a rate the Secretary of Energy determines and in accordance with established SPR
competitive sales procedures.

DOE is responsible for issuing the official Notice of Sale to potential bidders. The Notice of
Sale contains the amount of oil to be released, the terms and conditions of the sale, and specific
instructions for preparation and submission of offers. Included within the Notice of Sale are
Sales Provisions which establish how bidders are to submit their bids, the timeframe for delivery,
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minimum delivery lot sizes, delivery points, terminal requirements, and vessel loading
requircments.

Each bidder is responsible for its own analysis of available transportation options for loading at
designated SPR terminals and arranging for transportation through direct negotiation with private
transportation providers.

Since the establishment of the SPR, there have been three drawdowns authorized by the
President associated with oil supply disruptions caused by Operations Desert Shield/Desert
Storm in 1991, Hurricane Katrina in 2005, and instability in Libya in 201 1.

Jones Act waivers are issued under the authority of the Secretary of the Department of Homeland
Security {DHS), and are enforced by Customs and Border Protection (CBP). As part of DHS’
deliberations, MARAD is required to determine if suitable U.S. flag vessels are available. The
Department of Defense (DOD) may determine if a waiver is essential to the national defense.

Jones Act/Domestic Fleet Overview

When cargoes, including SPR oil, are moved by water between domestic points, the Jones Act,
the commonly used reference for maritime cabotage law (46 U.S.C. § 55102), generally requires
that the goods be transported on vessels that are U.S.-built, U.S.-flagged, and U.S.-citizen owned
and crewed. The fundamental purpose of the Jones Act is to maintain reliable domestic shipping
services and to help sustain a domestic maritime industry of shipbuilders, vessel operators, and
merchant mariners. The Jones Act ensures that vessels sailing on our Nation’s waterways meet
American safety and environmental standards. Moreover, the Jones Act also ensures availability
of additional vessel capacity and availability of trained mariners for the Ready Reserve Force in

times of war or national emergency.

Our Jones Act fleet is comprised of the vessel types and carrying capacities that serve our
Nation’s domestic commerce along our coasts, the inland waterways and the Great Lakes. The
domestic fleet consistently and reliably serves many diverse markets, both large and smalil.
Whether cargo needs to move to Alaska or Guam, Houston or Cleveland — our domestic fleet
delivers the goods. Even as the fleet continues to meet the needs of existing markets, it is also
responsive to new opportunities. For example, the offshore supply vessel segment of the Jones
Act fleet has grown rapidly to serve the requirements of the petroleum industry in the Gulf of
Mexico. Much of our agricultural production is tied to our inland waterways transportation
system, where tugs and barges move millions of tons of grain destined for domestic and overseas
markets. Each year, nearly 870 million barrels of crude oil and petroleum products are also
moved along our waterways by tugs and tank barges to power our industries as well as the
vehicles we drive.

The Jones Act tleet is also a major source of employment for U.S. citizens in the maritime
industry, generating jobs in shipbuilding and support activities across the Nation. Thousands of
Americans work in our shipyards and aboard our ships. If called upon, many of the mariners
sailing in the coastwise trades are available and capable of being mobilized rapidly to sail
internationally in time of war or national emergency.
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2011 SPR Drawdown

In the summer of 2011, the oil supply disruptions caused by the unavailability of Libyan
light/sweet crude oil tightened gasoline and fuel oil markets, which were further aggravated by
the loss of refined product exports from Japan following the Tohoku earthquake that damaged
refineries earlier that year. The loss of Libyan crude oil created a risk of significant economic
slowdown in the United States and around the globe, a slowdown that would have resulted in
greater pressure on our economy and on American jobs. The magnitude of the Libyan disruption
on global oil markets was much more significant than the market disruption that triggered the
decision to release strategic stocks in the wake of Hurricanes Katrina and Rita.

President Obama authorized the SPR sale as part of a larger, coordinated release of petroleum by
International Energy Agency (IEA) member countries in response to the disruption of oil
supplies from Libya. On June 23, 2011, the President issued a finding that a drawdown and sale
from the SPR were required by U.S. obligations under the International Energy Program
implemented by the [EA, as provided in the Energy Policy and Conservation Act. The U.S.
committed to provide 30 million of the 60 million barrels the IEA requested to be released by its
member countries. Because of the urgency, the I[EA sought to have all the oil to market within 30
days. Most U.S. loadings were complete by August 31, 2011, In total, 30.64 million barrels of
U.S. SPR oil were sold; 24.31 million barrels were moved by tanker, 6.18 million barrels were
shipped by pipeline, and 150,000 barrels were moved by a coastwise qualified U.S.-flag barge.

At this point, [ want to make it very clear that this Administration did not conduct this SPR
drawdown under a blanket waiver of the Jones Act, as has been typically done, and instead
allowed the process to be carried out by considering individual waiver applications on a case-by-
case basis, consistent with the Jones Act, in order to provide the best opportunity for U.S.-flag
vessels to compete to move SPR crude oil. We believed this process would accomplish the goals
of the Jones Act while meeting the key objective of moving oil to market quickly in order
minimize U.8. petroleum product market disruptions. Waivers were thus only considered on a
case-by case-basis, after evaluation of waiver requests, assessment of DOE’s drawdown
requirements and a review of Jones Act-qualified vessel availability. These actions were in
accordance with established mechanisms governing waiver requests and existing interagency
coordination processes.

The DOE is authorized to set terms and requirements of an SPR drawdown. To meet DOE’s 31-
day schedule of the 2011 drawdown, DOE released stocks from the SPR on an expedited basis.
A complicating factor in an SPR drawdown is that its success relies on third-party bidders to
purchase the oil. Buyers have the choice of using tanker, barge, or pipeline to best meet their
individual requirements. The Jones Act does not apply to cargo movements by pipeline.

In addition, purchaser-traders can choose not to buy SPR oil if the terms are not suitable for their
business. Of the crude oil cargoes moved on the water, most crude oil is shipped in large tankers
(i.e., with a capacity of 500,000 barrels or greater), which take advantage of efficiencies and
economies of scale. Many crude oil supply chains are structured to handle only these larger
tankers, and do not have facilities or operations which can accommodate smaller barges. This is
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consistent with efforts to maintain crude stock levels and to meet tuture refinery production
schedules.

Moreover, in a 1985 study evaluating DOE’s plans to sell oil from the SPR, GAQ found that
allowing many smaller purchases could impair DOE's maximum drawdown capabilities because
it is easier to accommodate fewer large purchases per day than many small ones. GAO also
found that the use of many small barges to deliver SPR oil could slow the loading rate, resulting
in increased barge tratfic, which could overwhelm the capacity of SPR terminals to handle them.
This challenge is still true today, given that the delivery of SPR crude oil must be coincident with
commercial activities at the DOE delivery points. !

MARAD announced information related to the drawdown on its website and sought specific
information on the number, size, and type of available U.S. coastwise-qualified vessels to ensure

maximum use of U.S.-flag vessels.

Due to the ordinary course of business booking schedules by qualified carriers, and the typical
immediacy of release of the SPR stock in the 2011 drawdown, there was, as expected, limited
availability of U.S.-flag vessels. Of the 55 tankers in the Jones Act fleet, none of the large
tankers (350,000 barrels or greater, as referred to in the DOE SPR Notice of Sale) were
available. Owners and operators advised MARAD that there were 30 U.S.-flag, coastwise
qualified tank barges that were technically qualified and interested in carrying SPR oil for the
31-day drawdown window. The capacity range for the available barges was from 80,000 to
234,000 barrels. Although the barges exceeded DOE’s minimum delivery lot size of 40,000
barrels, the drawdown could not have been accomplished within the DOE-prescribed timeframe
using only these smaller barge vessels because they may take longer to load, have less capacity
and have longer travel times than large tankers.

During MARAD's assessment of vessel availability, the owner of two large tankers initially
expressed interest in carrying SPR oil in the 330,000-barrel range. At MARAD’s urging and in
consultation with DOE and DHS, DOE lowered the minimum lot size of its Notice of Sale to
300,000 barrels in order to increase opportunities for the U.S.-flag fleet. Nonetheless, the two
coastwise qualified crude oil tankers that initially expressed interest were not in fact available.
One was dry-docked and the other was under charter and required notice of at least 14 days to
become available. Therefore, these tankers were effectively not available in the timeframe of the

drawdown. )

In the 2011 SPR drawdown, U.S.-flag carriers had the opportunity to participate in every
shipment. During this drawdown, CBP, which enforces the Jones Act, asked MARAD for
determinations of availability on 44 shipments. Most of the bidders opted to move the petroleum
in lots of 500,000 barrels or more of oil, in accordance with industry preferences. In each case,

*Evaluation of The Department of Energy’s Plan To Sell Qi From The Strategic Petroleum Reserve, BY THE
COMPTROLLER GENERAL Report to the Chairman, Subcommittee on Fossil and Synthetic Fuels, Committee on
Energy and Commerce, House of Representatives of The United States, GAO/WED-85-80, JUNE 5.1986.

See http://www.gao.gov/assets/150/142896.pdf.
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MARAD found no U.S.-flag tankers with capacity in excess of 300,000 barrels to be available.
Approximately 25 million barrels of crude oil were transported as a result of waivers granted. In
each case, Jones Act waivers were only granted by DHS after MARAD made a carefully-
considered determination of non-availability. One buyer purchased one smaller lot of 150,000
barrels, which was carried on a U.S.-flag barge.

The optimal market condition for the tanker/tank barge industry is balance between vessel supply
and demand, and we have found market conditions in the domestic petroleum trades are
generally stable. Excess capacity is most likely to occur in the tug and barge segment, rather
than in the larger self-propelled tanker segment of the tanker tleet. Atany given time there will
be some idle vessel capacity available for a limited time due to seasonal or other changes in
demand. But generally, because the owners keep their vessels employed as much as possible, the
size of the pool of idle vessels is small and is not likely to be sutficient to carry more than a
fractional portion of a large, short-term surge in demand such as occurs in an SPR drawdown.

MARAD’s Goal

MARAD’s primary goal during an SPR drawdown is to ensure U.S.-flag fleet participation to the
fullest extent possible consistent with the purpose of the Jones Act and the national objectives of
the drawdown itself. Although MARAD makes every effort to maximize the use of the domestic
fleet, the parameters of an SPR drawdown are established by DOE and carried out through
private sector traders and transportation providers in an effort to successfully meet the expedited
timeframe and objectives of the drawdown. The Administration does not believe that the Jones
Act is inconsistent with the procedure necessary for a successful SPR drawdown.

MARAD’s Role

MARAD’s role is to determine the availability of U.S.-flagged vessels under the applicable
statutory provisions authorizing Jones Act waivers and DOE’s specific requirements for the
drawdown, and to inform CBP of that availability relevant to requests for Jones Act waivers
pending with DHS. MARAD determines availability by surveying the vessel owners of the U.S.
coastwise-qualified industry to establish whether any have an ability or willingness to carry the
cargo for which a waiver has been sought.

Jones Act Waivers

Congress has provided limited authority for waiving the Jones Act in 46 U.S.C. § 501. In the
2011 drawdown, if a purchaser of SPR oil chose to take delivery by vessel and was unable to
find a suitable U.S. coastwise-qualified tank vessel, that buyer could request a Jones Act waiver.

Jones Act waiver requests are administered by CBP within DHS. Waivers may be issued by the
Secretary of DHS. DHS consuits with MARAD on the availability of U.S. coastwise-qualified
vessels prior to making a decision to waive the Jones Act.

As implemented in 2011, upon reccipt of a request, CBP committed to request within one day
that MARAD determine the availability of suitable coastwise-qualified vessels to meet the
waiver requestor's SPR contract commitment prior to making a waiver decision. To facilitate its

5
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determination, MARAD consulted with all Jones Act vessel owners to advise them of the
carriage opportunity. Jones Act vessel operators then had 24 hours from receipt of initial
notification to respond to MARAD with the particulars of vessel availability and position.
MARAD checked the requirements of each individual request with DOE to validate the
requirements of the request, including the vessel type, size, and time frame of the cargo
movement. Within 48 hours of referral by CBP, MARAD responded to CBP with an availability
determination regarding U.S.-flag vessels capable of meeting the requirements and parameters
set forth by DOE in the Notice of Sale, as well as the information by which availability was
determined. CBP, as the final waiver authority, then acted to grant or deny the waiver request.

Implementing Future Drawdowns

Following the 201 | drawdown, new legislative language was included in the 2012 Consolidated
Appropriations Act (P.L.112-74, Sec. 529) and the Consolidated and Further Continuing
Appropriations Act (P.L. 112-55, Sec. 172) to require more information be included in Jones Act
waiver determinations regarding SPR, and that MARAD provide additional information to DHS.
Specifically, the Consolidated Appropriations Act prohibits Jones Act waivers from being issued
unless the Secretary of Homeland Security takes “adequate measures to ensure the use of United
States flag vessels.” Additionally, the Consolidated and Further Continuing Appropriations Act
of 2012 prohibits a finding of non-availability of qualified U.S. flag capacity “unless as part of
that determination the Secretary of Transportation, after consultation with representatives from
the U.S.~flag maritime industry, provides to the Secretary of Homeland Security a list of U.S.-
tlag vessels with single or collective capacity that may be capable of providing the requested
transportation services and a written justification for not using such United States flag vessels.”

Consistent with the new legislative requirements, MARAD, DOE, and DHS are working
together to better coordinate their SPR related processes and procedures. MARAD has engaged
in several meetings with its partner agencies (DOE, DHS and DOD) to better identify
impediments to using U.S.-flag vessels during a drawdown, should there be one. These
impediments include facility constraints, time constraints, competing commercial activity at SPR
terminals impacting berth availability, SPR oil bidder preferences and business practices, and the
implications these have for vessel availability. These improved procedures are designed to
ensure the maximum participation of U.S.-flag vessels through consultation with the maritime
community and to improve the transparency of the process.

MARAD believes that the important lessons leamed during the 2011 drawdown will enable
future SPR releases to provide additional opportunities for Jones Act carriers. We have
identified a range of actions to encourage the use of U.S.-flag tankers, articulated tug barges
(ATBs), and barges, while achieving the objectives of an SPR drawdown and are working with
our federal agency partners to implement them.

T look forward to sharing more information on this subject with you in the near future.

Conclusion

SPR drawdowns by their very nature respond to national emergencies requiring Presidential
action. The SPR drawdown of 2011 was accomplished without a blanket waiver of the Jones



38

Act and involved a U.S. Jones Act carrier for the first time in memory. We expect that with
sufficient advance scenario planning, should future drawdowns be necessary, they will present
even more opportunities for Jones Act carriers. The Maritime Administration seeks to ensure the
maximum use of U.S.-flag vessels to carry domestic shipments in fulfillment of the requirements
of the Jones Act. In 2011, the otherwise tull employment of the U.S. tanker fleet and loading
constraints resulted in limited opportunities for use of Jones Act vessels.

Despite these limitations, the Administration made significant efforts to expand opportunities for
U.8.-flag transport of the petroleum released from the SPR. The Administration did not grant a
blanket waiver of the Jones Act, and MARAD scrutinized each individual waiver request. In
addition, the Maritime Administration worked with DOE and DHS to increase the opportunity
for US-flag tanker participation.

With regard to a possible SPR drawdown in the future, MARAD is finalizing new procedures to
ensure compliance with the 2012 Consolidated Appropriations Act and the Consolidated and
Further Continuing Appropriations Act and is working closely with other agencies to achieve the
maximum use of suitable U.S.-tlag vessels.

Mr. Chairman, I wish to express my appreciation for the opportunity to present and discuss
MARAD’s role in the SPR drawdown process and for the Committee’s continuing support for
maritime programs, [ am happy to respond to any questions you and the members of this
Committee may have.

H#
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JUNE 27, 2012

Good morning. I am Thomas Allegretti, president of The American Waterways
Operators (AWO), the national trade association for the U.S. inland and coastal tugboat, towboat,
and barge industry. Today I am testifying on behalf of AWO and the American Maritime
Partnership (AMP), the largest legislative coalition in the history of the American marxtlme
industry, representing every element of our nation’s domestic shipping business.

Thank you for the opportunity to testify today about issues related to the Administration’s
2011 Strategic Petroleum Reserve (SPR) draw down, which occurred almost exactly one year
ago, and particularly about issues related to the Administration’s issuance of Jones Act waivers
during that draw down. My testimony will focus first on the circumstances leading to Jones Act
waivers during the 2011 draw down and then turn to the worrisome potential for Jones Act
waivers during a future draw down.

Brief Summary of Testimony

In the summer of 2011, an SPR draw down designed to help Americans actually had the
opposite impact for American vessel operators and American mariners. Despite longstanding
law to the contrary, virtually all transportation of crude oil from our nation’s SPR was effectively
reserved for foreign vessels crewed by foreign mariners while American crews, vessels, and
companies stood by available but excluded from the process. As recounted by the New York
Times, the Administration “repeatedly bypassed federal law by allowing all the oil to move on
foreign-owned vessels.” The Times added:

Even as unemployment hovered over 9 percent, the administration approved
dozens of applications to transport nearly 30 million barrels of domestic crude oil
within the borders of the United States on tankers employing foreign crews and
flying the flags of the Marshall Islands, Panama and other foreign countries.

Particularly troubling was the Administration’s approach to approving the waivers.
Despite President Obama’s own stated support for the Jones Act, there is strong evidence,
described in detail below, that Administration officials established an informal minimum
delivery lot size of 500,000 barrels — a level that they knew would effectively exclude the U.S.
fleet ~ in direct contradiction of the much smaller minimum delivery lot sizes that were
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established in the Department of Energy’s (DOE) own Notice of Sale; conveyed that information
informally to potential purchasers of crude oil in advance of the formal SPR sale; promised crude
oil purchasers in advance that Jones Act waiver requests would be approved for volumes of
500,000 barrels or more and then fulfilled that promise without fail; and almost universally
evaded the Jones Act, a fundamental American transportation law. The approach was contrary to
federal law governing the sale, draw down, and transportation of crude oil from the SPR. The
advance guarantee of approval for all Jones Act waivers is particularly odious because the Jones
Act waiver process is a regulated administrative legal proceeding governed by federal rules of
fairness and due process.

That first Jones Act waiver application was approved for a vessel named
PETROPAVLOVSK, a large tanker flying the flag of Liberia, homeported in Monrovia, built in
Japan, and owned/managed from Cyprus by Sovcomflot, a Russian State-owned corporation.
That first waiver was for oil transportation between Texas and Louisiana, indisputably a
movement requiring an American vessel under the Jones Act. Shell Trading was awarded a
contract as an SPR crude oil purchaser on July 7, requested the Jones Act waiver for a 500,000
barrel movement on PETROPAVLOVSK the same day, and saw it approved by four federal
departments/agencies within 24 hours. The approval of that waiver was followed by 51 similar
Jones Act waivers to the benefit of foreign vessels and foreign shipping companies in the space
of several months — more waivers of this kind, we believe, than in the entire 90-plus year history
of the Jones Act. Ultimately, the vessels used for the SPR draw down flew the flags of the
Bahamas, Greece, the Isle of Man, Liberia, the Marshall Islands, Panama, Singapore, and the
United Kingdom. The 2011 SPR draw down occurred with virtually no participation by the
American maritime industry despite unambiguous laws requiring the use of American vessels to
move the SPR oil. To the best of our knowledge, only one small movement occurred on an
American vessel. This record of waivers in 2011 is a serious stain on the integrity of the Jones
Act.

The American maritime industry, deeply distressed by the 2011 draw down, has started
early and is taking all possible steps to avoid a similar circumstance should another draw down
occur this year, as has been widely discussed in the press and as the Administration has
repeatedly said remains an option. Since the 2011 draw down, significant additional legislation
has been enacted and more is pending to emphasize to the DOE and the Departments of
Transportation and Homeland Security that Congress will not allow America’s federal
transportation laws to be casually ignored. We deeply appreciate the leadership of this
Committee, and that of many other members of the House and the Senate, in enacting these new
laws, and we look forward to working with this Subcommittee to avoid a repeat of the
unacceptable events of 2011. The remainder of this testimony addresses this situation in more
detail.

Detailed Background
1) THE 2011 SPR DRAW DOWN
On June 23, 2011, approximately one year ago, the Obama Administration announced a

draw down of 30 million barrels of petroleum from our nation’s SPR. As part of that
announcement, Energy Secretary Steven Chu said the draw down was necessary “in response to
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the ongoing loss of crude oil due to supply disruptions in Libya and other countries and their
impact on the global economic recovery.”

A) Transportation of Crude Oil During a Draw Down

The key issue in this hearing, of course, is the transportation of the crude oil in the SPR to
refineries in the United States. Through a highly regulated process, potential purchasers of crude
oil submit bids to DOE to purchase SPR oil and then are responsible for the transportation of the
oil from the SPR location in the U.S. to a specific refinery in the U.S. Transportation can occur
either by pipeline or by vessel on either tankers or barges.

Because transportation under an SPR draw down occurs between two points in the United
States, any maritime transportation is subject to the Jones Act, the fundamental law regulating
domestic American maritime transportation. 46 U.S.C. § 55102. The Jones Act requires that any
merchandise transported between two points in the United States move on American vessels —
vessels owned by Americans, built in the United States, registered in the United States, and
crewed by Americans. Idon’t need to reiterate here why the Jones Act is important to our
country. It is essential to our national, economic and homeland security, and for those reasons it
has received strong support from every Administration and from every Congress of this
generation. There is no dispute that SPR movements are subject to the Jones Act. In fact,
DOE’s own regulations for SPR draw downs stipulate that “failure to comply with the Jones Act
... will be considered to be a failure to comply with the terms of any contract [and plurchasers
who have failed to comply with the Jones Act” may be subject to penalties even beyond those
imposed by the Jones Act itself. 10 C.F.R. Part 625, Appendix A, Price Competitive Sale of
Strategic Petroleum Reserve Petroleum, C.2. There is no dispute by any party that the Jones Act
fully applies to the SPR movements at issue here today.

B) Broad Jones Act Waiver Immediately Rescinded

The initial announcement of the 2011 draw down on June 23, 2011 included a blanket
Jones Act waiver. In essence, a blanket waiver would have put aside the Jones Act and allowed
the transportation of SPR oil by foreign vessels. According to emails received by AMP under
the Freedom of Information Act (FOIA), DOE officials notified the U.S. Maritime
Administration (MARAD), the agency responsible for administering the Jones Act within the
U.S. Department of Transportation (DOT), of the blanket waiver at 9:51 a.m. on the very
morning of the public draw down announcement, a notification that appears to have caught
MARAD officials off guard.! Based on FOIA information, it appears that MARAD
Administrator David Matsuda did not learn of the plans for a blanket Jones Act waiver until
about 1 hour before the public announcement of it.

! Email from Lindsay Partusch, DOE, to MARAD officials, June 23, 2011, 9:51 am.

* Email from David Matsuda, MARAD, to Chris McMahon, MARAD, copied to six other MARAD officials. Sent
at 11:05 am. on June 23, 2011. Shortly before the public announcement, Matsuda was responding to an email
informing him of the announcement and blanket waiver. “So they are releasing something today?!!” he asked. “Do
we oppose? What was the result of our survey of vessels available for work? Can we put some contingencies in
their waiver, at feast?”
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MARAD fought back against the blanket waiver, even though it had already been
publicly announced. A MARAD official reported to his superiors at the agency that “[MARAD
has] offered to locate [U.S.] tankers on a case by case basis to support the release but DOE is
choosing to seek a general waiver of the Jones Act...” An email from the MARAD to DOE
described a blanket waiver as “premature,” reminded the DOE of a Memorandum of Agreement
to “make full use of American vessels,” and provided a “listing of U.S.-flag tank vessels that can
be made available to carry this cargo.”* Faced almost immediately with opposition from within
its own Administration and from others who noted that significant American tank vessel capacity
was available to assist with the draw down, the Administration and DOE, within 24 hours,
rescinded the blanket waiver and announced that the Jones Act would apply. Another email from
a MARAD official described the situation this way:

DOE tried to put through Jones Act waiver as part of the SPR draw down,
however, the Maritime Administrator (Matsuda) and the DOT Secretary went to
the White House and had it removed. The new amended solicitation is attached
(without a waiver provision).’

The Jones Act requires that American vessels be used between U.S. coastal and inland
points in an SPR draw down. However, in certain cases where a national security declaration has
been made, federal law also permits so-called “case-by-case” Jones Act waivers in circamstances
where no American vessel is available. Three federal departments/agencies share the
responsibilities for considering waiver requests per the SPR draw down — MARAD, which
determines if American vessels are available; U.S. Customs and Border Protection (CBP), which
has legal authority to grant the waivers; and the Department of Homeland Security (DHS), which
ultimately signs the waiver.® The waiver process is govemed by 46 U.S.C. § 501(b).

On June 24, the very day that the broad Jones Act waiver was rescinded, the DOE issued
its “Notice of Sale of SPR Oil,” outlining its detailed specifications for the purchase,
transportation and delivery of the SPR oil. In its Notice of Sale, as amended, DOE specifically
required compliance with its Standard Sales Provisions at 10 C.F.R. Part 625, including the
requirement for compliance with the Jones Act. The Notice of Sale established “minimum
delivery lot sizes” of 40,000 barrels for barges and 300,000 barrels for self-propelled vessels.”

(03] DOE’s Actions Related to the Jones Act

Within days of the release of the Notice of Sale, DOE took actions that irrevocably
altered the normal SPR draw down process in a manner that assured the exclusion of all U.S.

* Email from Mike Hokana, MARAD, to Chris McMahon, MARAD, June 23, 2011, 11:30 am,
* Email from Hokana, MARAD, o Kelly Gele, DOE contracting officer, June 24, 2011, 8:36 a.m.
S Email from Hokana, MARAD, June 24, 2011, 12:17 p.m.

¢ In addition to those three traditionally involved departments/agencies, DOE became part of this SPR process,
“verifying” that the waiver request was consistent with the draw down.

7 Notice of Sale, DE-NS96-11P097000, Supplements and Amendments to the Standard Sales Provision, section 3.
The tanker limit was originally set at 350,000 barrels but then quickly reduced to 300,000 barrels purpoitedly to
increase opportunities for American vessel participation in the draw down.
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vessels. Even today, one year after the fact, it is still not entirely clear what happened behind the
scenes at DOE and other federal departments and agencies to circumvent the Jones Act and
exclude Americans from the movement of the SPR oil.

What is known is that DOE expressly informed potential purchasers of oil in advance that
Jones Act waiver requests for large SPR shipments would be approved, an action that effectively
excluded the entire American fleet. Ironically, DOE offered that assurance of guaranteed Jones
Act waivers within days of the rescission of the blanket waiver and despite the facts that: 1) no
wativers had even been requested yet; and 2) DOE is not the federal department with jurisdiction
or authority over the Jones Act administrative waiver process. On June 28, 2011, David
Sandalow, DOE’s assistant secretary for policy and international affairs, answered questions
from potential purchasers during a DOE briefing. Inside Energy Extra reported on the following
exchange between Sandalow and one potential purchaser:

A caller from Valero said no US ships could hold 500,000 barrels, and asked if
there would be a de-facto blanket [Jones Act] waiver for large-volume sales.

“Once a bid has been awarded, then, yes, a waiver would be granted in that
situation,” Sandalow said. “But you’ve got to apply for it.”®

An advance guarantee of waiver approval by a government official is astounding because
the Jones Act waiver process is a highly regulated legal administrative process governed
by federal rules requiring fairness and due process. Ultimately, Assistant Secretary
Sandalow’s advance guarantee was fulfilled as 52 waivers were approved, all for lot sizes
of 500,000 barrels and larger.

In addition, there is evidence that DOE informally adopted and conveyed to the
purchasers a 500,000 barrel minimum transportation lot size — flatly contrary to the
minimum delivery lot sizes specified in the Notice of Sale’ - resulting in the exclusion of
the entire American fleet. The secret 500,000 barrel minimum was rumored throughout
the process but never admitted by any federal department, despite repeated inquiries by
the maritime industry. At least one email received under FOIA refers to DOE and the
“S00K min. standard.”™ It seems no coincidence that well over half of the Jones Act
waiver requests (and approvals) were for exactly a 500,000 barrel lot size and all of the
waiver requests (and approvals) were for transportation in lot sizes 500,000 barrels and
above."

3

DOE Offers More Details on SPR Auction, by Meghan Gordon, Platt’s Inside Energy Extra, June 28, 2011, page
2.

® The minimum delivery lot sizes in the Notice of Sale were 40,000 barrels for barges and 300,000 barrels for
tankers.

' Email from Hokana to multiple MARAD officials, July 8, 2011, as part of the consideration of the first waiver
request for the PETROPAVLOVSK.

" MARAD chart, received under FOIA. It is believed that one 150,000 barrel movement occurred on a U.S. vessel
and about 50 moved on foreign ships under Jones Act waivers at transportation delivery sizes of 500,000 barrels and
above,
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One email from MARAD Administrator Matsuda to the leadership of DOE, DHS,
DOT, and others during the early days of the waiver process is particularly illuminating
regarding the 500,000 barrel requirement:

...[W]e have now seen 3 separate requests by Shell Oil to move 1.5M barrels of
oil in roughly 500k barrel increments, and they are winning bidders on an
additional 2.0M barrels. We fully appreciate the Administration priorities
discussed at length prior to today on the need to move expeditiously, but under
the Jones Act we are hard-pressed to find that no U.S. flag vessel is available for
any of the Shell oil without fully understanding their transportation plan for the
entire amount of the oil they purchased and without hearing evidence that Shell
dealt in good faith with U.S. carriers to try to procure their transportation services.
If we are to presume Shell (and all winning bidders) will simply transport the oil
only in 500k barrel shipments (this is not a contractual obligation, correct?),
and seek Jones Act waivers for each of them to carry all of it on foreign flag
vessels for the entire 3.5M barrels, there may be no opportunities at all for U.S.
flag vessels in this initiative.”

D) More Than 50 Jones Act Waivers

What followed next was sadly predictable. Despite the clear application of the
Jones Act and the requirement to use available American vessels first, the potential
purchasers of crude oil made their bids based on the use of large foreign vessels and,
once selected, immediately applied for Jones Act waivers. The first waiver request came
from Shell Trading on July 7, the same day that Shell’s oil purchase contract was
awarded by DOE. Shell asked permission to move oil from Freeport, Texas to Sugarland
Terminal, Louisiana, clearly a Jones Act movement. However, following the direction of
DOE Assistant Secretary Sandalow, Shell Trading requested a waiver to move 500,000
barrels on a vessel named PETROPAVLOVSK, a large crude oil tanker flying the flag
of Liberia, homeported in Monrovia, built in Japan, and owned/managed from Cyprus by
Sovcomflot, a Russian State-owned corporation. On July 8, within 24 hours of the
request, DOE had endorsed it, MARAD had apparently found that no U.S. vessels were
available, and CBP and DHS had approved the waiver. That same day three additional
waivers were approved — all three were for vessels registered in Singapore and all three
were in the approximate 500,000 barrel range, per DOE Assistant Secretary Sandalow’s
comments.

One of the core elements of any waiver decision is an “availability” determination
by MARAD. Under 46 U.S.C. § 501(b), after a national defense determination is made, a
formal waiver request from an interested party is granted only when no U.S. vessel is
available. Upon receipt of a waiver request, MARAD generally surveys American vessel
companies, brokers and others using email and other lists to determine if U.S. vessels are
available. Only upon a finding that a waiver is in the interest of national defense and
when no U.S. vessels are available can a waiver be granted under 46 U.S.C. § 501(b).

12 Emait from Matsuda to many federal officials, July 12, 2011, 8:11 p.m. (empbhasis supplied).
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Beginning in late June and continuing throughout the summer, MARAD received
waiver requests from SPR oil purchasers, surveyed the American industry, received
countless assurances of American vessel availability, and yet repeatedly determined that
no American vessels were available. Within two weeks, about 10 waivers had been
granted. Within slightly over a month, about 40 were granted. Ultimately, the vessels
used for the draw down flew the flags of the Bahamas, Greece, the Isle of Man, Liberia,
the Marshall Islands, Panama, Singapore, and the United Kingdom. Only one small
movement of 150,000 barrels occurred on an American vessel in the course of the entire
draw down compared to 52 total waivers.

One background paper received under FOIA even suggested that purchasers were
“booking cargo on foreign-flag vessels and then seeking a waiver.”"” Such a
circumstance demonstrates how perverted the process had become during the 2011 draw
down.

It is also not clear to what extent the purchasers of the crude oil" met their legal
obligation to attempt to identify American vessels. DOE’s regulations make clear that
the first obligation lies with the purchasers of the crude oil:

Any request for waiver should include ... [the] reason for not using qualified U.S.
flag vessel, including documentary evidence of good faith effort to obtain suitable
U.S. flag vessel and responses received from that effort. Such evidence would
include copies of correspondence and telephone conversation summaries."

To provide some context, in a typical year only a very small number of Jones Act waivers
are applied for, much less approved. Although comprehensive statistics of this kind are
not kept, it is believed that the 52 waivers during the 2011 draw down is greater than all
the waivers of this type that have been approved under the Jones Act since the law was
enacted in 1920.

The unprecedented number of waivers granted, combined with the obvious
incongruity of transferring American maritime jobs to foreign vessel operators during an
operation designed to help the American economy, drew the attention of a range of media
outlets. On August 23, 2011 the New York Times featured an article titled “Oil Reserves
Sidestep U.S. Vessels” that began this way:

WASHINGTON ~ In its hurry to transport millions of barrels of oil from federal
stockpiles to stabilize world oil prices earlier this summer, the Obama
administration has repeatedly bypassed federal law by allowing nearly all the oil

B “Taiking Points for August |1 SPR Meeting,” undated MARAD document.

" purchasers of the 2011 SPR crude oil were Barclays Bank Bic, ConocoPhillips, ExxonMobil Oil Corporation,
Hess Energy Trading Company, I.P. Morgan Ventures Energy Corporation, Marathon Petroleum Company, Murphy
Oil USA, Inc., Plains Marketing LP, Shell Trading (US) Company, Sunoco Inc. (R&M), Tesoro Refining &
Marketing Company, Trafigura AG, Vatero Energy Corp., Vitol Inc., and BP Oil Supply.

5 10 CER. Part 625, App. A, C.7(e)(6).
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to move on foreign-owned vessels, drawing protests from domestic maritime
operators. ..

Even as unemployment hovered over 9 percent, the administration approved
dozens of applications to transport nearly 30 million barrels of domestic crude oil
within the borders of the United States on tankers employing foreign crews and
flying the flags of the Marshall Islands, Panama and other foreign countries.'

E) A Sham Process?

Throughout the 2011 draw down, U.S. vessel operators scrambled to decode a
process that consistently excluded American vessels despite their availability. With each
waiver request, MARAD actively surveyed American vessel availability and clearly
American vessels that exceeded the minimum vessel size requirements established in the
Notice of Sale were ready, able and available to move the SPR oil. In fact, throughout the
summer MARAD maintained on its own website a comprehensive list of American
vessels that were available to move the crude oil - MARAD’s list was even titled “U.S.
FLAG AVAILABILITY/SPR RELEASE 2011.” And every American vessel on
MARAD’s public list exceeded the minimum vessel size outlined in the DOE’s Notice of
Sale. There were no apparent operational impediments to using these vessels, as many of
the American vessels that were available were the same types of vessels that had
delivered crude oil to fill the SPR in the first place. Nonetheless, MARAD repeatedly
found that no American vessels were available and approved the waivers. Despite
protests by Congress and the American maritime industry, ultimately virtually all SPR
crude oil was transported on foreign vessels under Jones Act waivers based on the
incredible finding that no American vessels were available.

There is evidence now to suggest that the entire American vessel availability
process undertaken by MARAD was a sham - rendered meaningless by decisions made
in early July regarding the 500,000 barrel minimum that effectively eliminated the entire
U.S. fleet. If true, the massive efforts undertaken by MARAD, DOT and the American
maritime industry during the summer of 2011 each time a waiver request came in —
frantic efforts to gather information about the availability of American ships on extremely
short notice — were meaningless given the secret 500,000 barrel minimum transportation
lot size requirement. It was well-known from the beginning of this process that all
American tankers with over 500,000 barrel capacity were fully employed in Alaska and
elsewhere and were not available. If true, each waiver review during the SPR draw down
was executed under conditions that guaranteed the final result in advance.

Although most of the discussion of the 500,000 barrel minimum transportation lot
size appears to have occurred behind closed doors, one incident described in documents
received under the FOIA is telling. On August 13, ConocoPhillips was granted a Jones
Act waiver to move 500,000 barrels of SPR crude oil from Texas to New Jersey on a
foreign vessel. Shortly afterward, ConocoPhillips’ circumstances changed and it
requested a modified Jones Act waiver, proposing to divide the movement into two parts

¢ “Qjl Reserves Sidestep U.S. Vessels,” by John M. Broder, New York Times, August 23, 2011.
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— one delivery for 250,000 barrels to a New Jersey refinery and another for 250,000
barrels to a Pennsylvania refinery.” MARAD responded that it had determined that an
Anmerican vessel was available to help move one of the 250,000 vessel lots, specifically
named the American vessel, and directed ConocoPhillips to contact the American
vessel’s charterer.”® Instead, ConocoPhillips withdrew its request to break the movement
into two smaller lots and reverted to the single 500,000 barrel movement using the
original waiver for a foreign vessel flying the flag of Singapore.”

In one equally notable case, MARAD officials appeared to think that a large SPR
oil purchase was being broken down into lots small enough to move on American
vessels. “Really? Are they committing to offer this piece to US flag?” asked a surprised
MARAD Administrator Matsuda in an email. In response, his staff noted that “[n}o one
from DOE contested that this large lot is being broken into smaller parcels.”” Ultimately
and predictably, however, the large lot was broken into three parcels of 500,000 barrels
each and moved on vessels from Singapore and Liberia. The fact that the MARAD
Administrator would find it surprising that DOE and a purchaser would agree to “offer
this piece to U.S. flag” — despite the legal requirement under the Jones Act to do so — is
symptomatic of the entire unacceptable situation, one in which the Administration clearly
did not proceed from the premise that the Jones Act is the law of the land and cannot be
summarily ignored.

Finally, it is unbelievable to us that MARAD never exercised its authority to
make availability determinations based on the “collective capacity” of multiple vessels in
the American fleet, something that it is specifically authorized to do by a Memorandum
of Agreement between the federal agencies for SPR draw downs.” That authority —
which would, for example, encourage the use of two smaller vessels to move a 500,000
barrel transportation lot — would have led directly to the movement of the oil on
American vessels. As described below, the requirement that MARAD consider the
collective capacity of multiple American vessels on availability determinations has been
codified in federal law since the 2011 draw down. MARAD’s unwillingness or inability
to exercise its authority here was a key component of the perverted process that denied
cargo to American vessels and employment to U.S. mariners.

7 Memorandum from ConocoPhillips to DOE, DOT and DHS, August 23, 2011.
*® Email from MARAD to ConocoPhillips, August 25, 2011, 6:20 p.m.
¥ Email from ConocoPhillips to DOE, DOT and DHS, August 27, 2011, at 9:55 a.m.

 Email exchange between MARAD officials, including Administrator Matsuda, between 6:07 p.m. and 6:42 p.m.
on July 15,2011,

M Agreement Among the U.S. Customs Service of the Department of the Treasury, Maritime Administration of the
Department of Transportation, and the Department of Energy concerning drawdown of the Strategic Petroleum
Reserve, effective October 16, 1987. The Agreerment says, “MARAD may determine as ‘suitable’ a vessel or vessels
with single or collective capagity exceeding the requestor’s contract commitment.” (emphasis supplied)
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F) The Federal Explanation

To this day, DOE, DOT and DHS have not provided a satisfactory explanation for
the American vessel “unavailability” determinations that amounted to a de facto blanket
waiver of the Jones Act. No Administration official has confirmed the presence of the
secret 500,000 barrel transportation size limit, which appears to have driven the entire
process. No Administration official has explained why MARAD’s collective capacity
authority in the memorandum among the federal agencies was not exercised. Perhaps
most remarkably, Administration officials have actually congratulated themselves for
their efforts to include the American fleet in the draw down, citing the rescission of the
original blanket Jones Act waiver and the decision to include lower minimum vessel size
standards in the Notice of Sale.”

At one point, Administration officials argued that American vessels were too
small and too few to transport all the 0il.”® However, American vessel operators never
argued that the U.S. fleet could move all the oil. In fact, the federal waiver provisions
require only that U.S. vessels be used first. If all available American vessels had been
employed in the draw down, U.S. companies would not have objected to subsequent
waivers. Instead, virtually no American vessels were used, even those readily available.
As to the size of the vessels, it was DOE that established the “minimum delivery lot
sizes” of 40,000 barrels for barges and 300,000 for tankers in its Notice of Sale. Every
vessel that the American maritime industry considered available exceeded those
requirements. In addition, some of the American vessels that were available in 2011
were the very same types of vessels that had helped fill the SPR with crude oil in the first
place.

The most consistent explanation offered by the Administration to explain the
waivers has been tied to the “desires” of the oil purchasers to use larger foreign vessels
to transport approximately 500,000 barrel lots in a single vessel movement. For example,
a White House official, quoted in the New York Times, stated that the waivers were in
part due to “the volumes requested by the purchasing companies...”” MARAD indicated
at one point that the waivers were necessary to meet the “transportation plans” of the
purchasers of the oil. Several of MARAD’s unavailability findings specifically cited the
lack of an American vessel to “carry the entire lots of cargo in one trip as requested by
the applicants.” And a letter from senior DOE and DOT officials noted that purchasers of
oil had “elected” to move the oil by tankers.*

2 1 etter from Daniel B. Poneman, DOE Deputy Secretary, and John D. Porcari, DOT Deputy Secretary, to Sen.
Mary Landrieu, December 27, 201 1.

By,

* “Desires” is the description used by DOE in endorsing many of the Jones Act waiver requests (e.g.,
“ConocoPhillips’ desire to move 500,000 barrels of crude oil ... in one shipment...”).

% “Qil Reserves Sidestep U.S. Vessels,” New York Times.

% Poneman and Porcari letter.
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It is simply incredible to us that these Administration officials could conclude that
the transportation desires and plans of the oil purchasers to use large foreign ships trump
and override the clear requirements of the Jones Act, federal regulations, the Notice of
Sale, and other federal law. '

G) The Bottom Line

The American Maritime Partnership urges this Committee to review this situation
with care and inquire into at least the following areas:

. How a federal action designed to help the American economy could expressly favor
foreign shipping companies and foreign workers to the detriment of American mariners
and vessel owners and lead to the largest number of Jones Act waivers in history.

. Whether the federal departments adopted and conveyed to the purchasers a secret
500,000 barrel minimum transportation lot size, despite much lower minimums in the
DOE'’s own Notice of Sale. If so, how was the 500,000 barrel minimum lot size
information conveyed to the oil purchasers and why was it never conveyed to the
maritime industry?

. How a DOE official with no jurisdiction or authority over the waiver process could
inform the potential purchasers in advance that their Jones Act waivers would be
approved (and they were).

. How the desires of purchasers of this SPR oil to use large foreign vessels could supersede
federal law requiring the use of American vessels first.
. Whether the purchasers of the crude oil met their legal obligation to attempt to identify

available American vessels and whether DOE enforced its own regulations and verified
compliance by seeking documentary evidence of good faith efforts to obtain suitable U.S.
flag vessels and responses received from that effort.

. “Why MARAD failed to exercise its authority to consider the “collective capacity” of
multiple American vessels in determining availability.

2) FUTURE DRAW DOWNS

For as disappointed as we are with the inexplicable actions of the Administration
in this terrible saga, we are most gratified and appreciative of the many actions taken by
Congress since 2011 to avoid a similar situation in future draw downs.

A) Congressional Action

Congress responded quickly to the record number of waivers by enacting
legislation impressing upon the federal agencies the need to follow existing law.
Specifically, no waiver approvals may be granted until DHS “takes adequate measures to
ensure the use of United States flag vessels.” Section 529 of Division D of the
Consolidated Appropriations Act of 2012, P.L. 112-74. Moreover, no waivers may be
granted unless DOT has determined whether U.S.-flag vessels with single or collective
capacity are capable of assisting in the SPR move. If not, DHS must provide a written
justification for not using those U.S.-flag vessels. Section 172 of Division C of the

-11-



50

Consolidated and Further Continuing Appropriations Act of 2012, P.L. 112-55. Prior to
taking either of these steps, the Departments are statutorily required to consult with
representatives of the U.S.-flag maritime industry. The Fiscal Year 2013 version of the
DHS Appropriations bill, which was adopted by the full Senate Appropriations
Committee on May 22, contained similar language.

In addition to enacted legislation, several related pieces of legislation have been
approved by the House of Representatives and may be enacted into law yet this Congress.
As you well know, Section 409 of H.R. 2838, the Coast Guard Authorization Act of
2011, includes an amendment sponsored by Congressmen Cummings and Landry that
requires MARAD to include information in its vessel availability assessments regarding
actions that could be taken to encourage use of American vessels; publish its
determinations on its website; and notify Congress when a waiver is requested or issued.
Similar language was also adopted by the full House of Representatives in the Defense
Authorization Act of Fiscal Year 2013, H.R. 4310. In addition, Section 6 of the Senate’s
MARAD Authorization Act of Fiscal Year 2012 requires MARAD’s certification to the
Senate Armed Services Committee, the Senate Commerce Committee, the House
Transportation and Infrastructure Committee and the House Armed Services Committee
that “it is not possible to use a United States flag vessel or United States flag vessels
collectively to meet the national defense requirements” before any waiver can be granted.

In addition to this legislation, numerous Members of Congress, including key
Members of this Subcommittee, have expressed their displeasure to the Administration in
a variety of ways, including written correspondence.

This array of impressive actions by Congress should make abundantly clear to the
Administration the fact that its actions are viewed as inconsistent with longstanding U.S.
transportation policy. Today's hearing is an important part of Congress's oversight of the
continued integrity of the Jones Act. We applaud you for that.

B) Maritime Industry Response

The American maritime industry also has been aggressive in taking steps to avoid
a similar situation. Media reports continue to suggest that another SPR draw down may
occur in 2012.

In particular, we have met with federal officials regularly over the last several
months at our initiative to ensure that the Administration has accurate information about
the availability of U.S. vessels. On several occasions, we have arranged for senior
officials from tank vessel companies to come to Washington, D.C. to meet with federal
officials regarding issues related to any future draw down. (Unfortunately, despite
repeated attempts, we have been unsuccessful in arranging a meeting with DOE.) At the
request of federal officials, we have surveyed the industry and provided updated
information about the availability of American vessels. We have responded to a broad
range of technical questions from federal officials. Most recently we met with federal
officials to address misconceptions by certain federal departments about operational
issues related to vessels, including barges, and their ability to deliver crude oil to and -
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from SPR terminals. For example, some DOE officials apparently believe that barges
cannot serve certain SPR terminals, even though barges have served and do serve those
very terminals. One thing is clear: there continues to be a great deal of confusion on the
part of the federal government regarding the way the maritime industry works that could
be overcome with a more regular exchange of information between the American vessel
industry and the federal departments and agencies, including DOE. We are doing
everything in our power to correct those errors now before new decisions are made that
cannot be reversed.

We have invested a great deal of time and resources to develop vessel availability
lists at the request of the federal departments/agencies and to update those lists showing
vessels available now on the spot market, available in 30 days, and available in 60 days.
These lists, which we assume are supplemented with information gleaned by MARAD
itself, are conservative because not all tank vessel companies participated in our survey.
However, even an incomplete list showed there are at least 30 American vessels with 2.5
million barrels of capacity available to move crude oil within 30 days in the event of
another draw down.

On April 16, 2012, AMP received a response to our letter to DOT Secretary Ray
LaHood, DOE Secretary Steven Chu, and DHS Secretary Janet Napolitano urging
compliance with the Jones Act in any future SPR draw downs.” We were pleased that it
acknowledged the Jones Act as “a well-established element of U.S. law” and described
President Obama as “committed to the faithful implementation of its provisions.”
According to the letter, “In the event of a future decision to release petroleum from the
SPR, our Departments will continue to operate consistent with the Jones Act, including
the recently enacted appropriations language referenced in your letter.” Frankly,
however, we were concerned by the use of the word “continue,” as it suggested that the
Department officials believe that their previous actions were consistent with the law.
Finally, the letter promised a continuation of “our dialogue” on the subject.

Our concern here is not merely semantic. Actions speak louder than words. Given
the very troublesome actions of the Administration throughout 2011 in the previous draw
down, we remain extraordinarily concerned with the potential for repeat actions from the
Administration in the next draw down. Missing from the April 16 letter, and missing
from all verbal communications we have had with the Administration, is the clear and
unambiguous commitment that in any future draw down, all available American vessels
will be utilized for the transportation of SPR oil before any waiver of the Jones Act is
sought. We have yet to receive such an assurance from the Administration, and until it is
provided, we have no choice but to be extremely concemned about how the
Administration will enforce the Jones Act in the next draw down.

7 The letter to the AMP Board of Directors was signed by Matsuda, Sandalow, and David V. Aguilar, Acting CBP
Commissioner, on April 16, 2012.
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3) CONCLUSION

The American maritime industry is deeply grateful for this Committee’s and this
Subcommittee’s willingness to address this serious issue. As described in detail above,
federal actions in 2011 were unlawful, constituted poor public policy, occurred with an
almost total absence of transparency, and sadly resulted in a record number of Jones Act
waivers within a short period. Those actions cost American companies and American
workers much needed employment opportunities. We are committed to working with you
and, we hope, with the relevant departments and agencies to ensure that such a
circumstance never occurs again and that any future draw down is executed in full
accordance with federal law.

Thank you for the opportunity to testify today.
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