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NEW MEDICAL LOSS RATIOS: INCREASING
HEALTH CARE VALUE OR JUST ELIMI-
NATING JOBS?

THURSDAY, DECEMBER 15, 2011.

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
SUBCOMMITTEE ON INVESTIGATIONS,
OVERSIGHT AND REGULATIONS, WASHINGTON, DC.

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room
2360, Rayburn House Office Building. Hon. Mike Coffman [chair-
man of the Subcommittee] presiding.

Present: Representatives Coffman, Bartlett, Landry, West, and
Schrader.

Chairman COFFMAN. Good morning. I call this hearing to order.

I want to welcome our witnesses. We appreciate your participa-
tion and look forward to your testimony today.

Under the Health Care Reform Law and its final rule, insurers
must spend 80 percent of premium dollars for individual and small
group policies on health claims. This medical loss ratio means the
amount that can be spent on administrative expenses is limited to
20 percent. If an insurer fails to meet the minimum requirements
it must issue rebates for the difference to its customers. Insurance
agent commissions are counted as administrative cost under the
HHS rule. The agents, often small business owners themselves, as-
sess the unique health insurance needs of small firms, recommend
appropriate coverage, and help to process claims.

In several letters to the Department of Health and Human Serv-
ices, the National Association of Insurance Commissioners (NAIC),
the organization of state insurance commissioners which HHS en-
trusted with recommending the MLR formula, expressed concern
about the adverse effects of the MLR on insurance producers, both
agents and brokers. On November 27th of this year, NAIC en-
dorsed 26-0, a formal resolution urging HHS to “take whatever im-
mediate actions are available to the Department to mitigate the ad-
verse effects the MLR rule is having on the ability of insurance
producers to serve the demands and needs of customers and to
more appropriately classify producer compensation in the final
rule.” Unfortunately, HHS did not include NAIC’s recommenda-
tions in its rule, and agent and broker compensation remains a
part of the administrative calculation.

We want quality health care and affordable insurance premiums,
but the MLR is likely to deter small insurers from entering the
market and hasten the exit of established ones. Instead of pro-
tecting consumers, the MLR may dissuade insurers from making
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investments in anti-fraud, anti-waste customer service and trans-
parency tools because they are considered administrative and those
costs must be kept low. The MLR is an incentive for insurers to
increase, not reduce, premiums because they will need to improve
their medical ratio and forgo administrative tools that can ulti-
mately save money. And as NAIC’s resolution said, the MLR re-
quirements “have had profound, detrimental marketplace effects
for insurance producers, agents, and brokers.”

In a recent study on implementation of the new MLRs, the U.S.
Government Accountability Office said that “almost all of the insur-
ers” it interviewed had decreased or planned to decrease commis-
sions to brokers or reduce their MLRs so they can avoid issuing re-
bates. The National Association of Health Underwriters reports
that nearly three-quarters of agents have experienced reductions in
their income because of MLRs, and more than a fifth have elimi-
nated jobs at their agencies. Clearly, federal medical loss ratios are
a bad idea for small business.

I look forward to hearing from our witnesses today. I now yield
to the ranking member for opening remarks. Mr. Schrader.

[The information follows:]

Mr. SCHRADER. Thank you, Mr. Chairman.

I appreciate holding this hearing today. While I am not so sure
that the medical loss ratio is all together in itself a bad piece of
policy, I am concerned about its effect on our agents and our bro-
kers. That was never our intent, I do not think, in passing the
medical loss ratio. We are looking for feedback to see if the ratios
that were instituted in the Affordable Care Act are actually real,
and I think it is very, very important to have this hearing because
the agents for small businesses are absolutely critical. There is no
way in my small little veterinary practice I was able to delve into
the pluses or minuses of the various insurance products that are
out there. So these folks are absolutely essential, I think, to make
sure that small businesses keep their health care costs down,
which is the ultimate goal of the Affordable Care Act.

So we want to really work with a group out here and see if we
can modify some of the rules that are coming out and make sure
that you guys are part of the benefit, not part of the problem going
forward. So thank you all for coming here. And I yield back.

[The information follows:]

Chairman COFFMAN. Thank you.

If Subcommittee members have an opening statement prepared,
I ask that they submit that for the record.

I would like to take a moment to explain the timing lights for
our witnesses today. You will each have five minutes to deliver
your testimony. The light will start out as green. When you have
one minute remaining the light will turn yellow. Finally, it will
turn red to signify that you are at the end of your time, five min-
utes. I ask that you try to adhere to the time limit.



3

STATEMENTS OF MITCH WEST, INSURANCE BROKER, HEALTH
CHOICE ONE; GARY LIVENGOOD, PRINCIPAL, WHAT A
STITCH, LLC; GRACE-MARIE TURNER, PRESIDENT, GALEN
INSTITUTE; TIMOTHY STOLTZFUS JOST, ROBERT WILLETT
FAMILY PROFESSOR OF LAW, WASHINGTON AND LEE UNI-
VERSITY COLLEGE OF LAW

Chairman COFFMAN. It is a pleasure for me to welcome our first
witness, a fellow Coloradan and constituent, Mitchell West, to this
Subcommittee. Mr. West is an independent insurance broker with
Health Choice One in Greenwood Village, Colorado. He provides
customized assessments of insurance products for small business
clients and assists them with any claims. He holds a B.S. from the
University of Southern California. He is testifying on behalf of the
National Association of Health Underwriters. I must also mention
that Mr. West and his wife, Jamie, have three children. Their son,
Trenton, graduated with honors from the U.S. Air Force Academy
and is currently stationed in Seattle, Washington. As a U.S. Ma-
rine Corps combat veteran, I commend your son for his service to
our country. Mr. West.

STATEMENT OF MITCH WEST

Mr. WEST. Chairman and Ranking Member, my name is Mitch
West and I am an independent broker in Centennial, Colorado.
And I believe I share the sentiments of 22,000 licensed agents in
Colorado, as well as the over one million agents across the U.S.

I am a small business owner. I have one full-time employee and
this is typical of health insurance agents. I am glad for this oppor-
tunity to address what the MLR has meant to us as we have
moved forward since its implementation this year. I have a bach-
elor’'s degree in biomedical engineering, followed by graduate
course level work in industrial systems engineering, electrical engi-
neering, and business administration.

In 2002, I was thrown into a new environment. I was laid off as
a result of the dot-com and telecom busts, and I had to find health
insurance for my family and I had never been in that situation be-
fore. In spite of my background and all the training I had, I was
inundated with information. I could not make sense of it. I could
not discriminate between what was good, what would not be so
good, and at that time it was only with the help of a professional
agent that I was able to figure out what to do. And boy was I glad
that I had assistance. I realized what the mistake was that I might
have made if I had proceeded on my own.

A couple of months later I began my career as a licensed agent
and that recent experience was fresh in my mind. As I met with
my clients I began to understand that they all had a common ele-
ment. They had more misconceptions about health insurance than
they had real facts, and they did not even know what questions to
ask as they were seeking to figure out what would be best for
themselves and their families.

I have since worked with over 5,300 clients in 27 states and I
have come to the realization that my primary job is to educate my
clients. In my written testimony I listed 14 areas and topics which
I consider to be essential in covering with my clients, and while
this is a very time-consuming approach, I think it is essential and



4

it is very much appreciated by my clients and it is why I have hun-
dreds and hundreds of clients that have been with me for over
eight years.

None of these activities generate one penny of revenue for my
business. My only source of income is the commission stream paid
after the sale of health insurance policies and all of these commis-
sions come through the insurance companies which I represent. As
a direct result of MLR requirements effective January 1 this year,
every insurance company I represent, without exception across the
United States, severely reduced commission levels. My overhead
expenses are unchanged for 2011, and in fact, they will go up next
year. The net result to my practice has been a decrease to my bot-
tom-line of 50 percent. You all have business experience. You can
imagine the gravity of a 50 percent impact to your bottom-line as
a small business.

Many agents, especially those that were in the building phases
of their practices, have simply exited the industry. They just could
not make cash flow. Others have chosen to move into other areas
of insurance where they can be more successful, and for the major-
ity of remaining agents the current situation is not sustainable in
the long run.

Millions of Americans are in need of health insurance for a vari-
ety of reasons. Put yourself in their shoes. The health insurance
environment has never been more complex and confusing and they
have never been more in need of professional assistance. I cannot
stay in business operating the way I used to, and so my time must
be allocated differently. Pro bono work, I just cannot do it anymore.
I will be forced to spend less time with all of my current clients
and that inevitably means in the long run they will pay more for
their insurance and gain lesser benefits. Insurance companies are
also cutting staff for the same pressures and reasons that we are,
so the double whammy of insurance agents being restricted and in-
surance companies cutting back on support staff is a negative im-
pact on consumers in general.

HHS was given sole responsibility for implementing and defining
the MLR calculation, and they have the power to recognize these
facts and make changes. Despite the best efforts of industry
groups, consumer groups, the National Conference of Insurance
Legislators, the National Association of Insurance Commissioner,
and many members of Congress, HHS has been unwavering in
their position and has chosen to not act. Therefore, the only solu-
tion is a legislative one, and it is needed immediately. Much dam-
age has already been done to tens of thousands of agents and nu-
merous consumers nationwide, the tide must be changed, and it
must be changed before the agent community reaches a point of no
return.

I appreciate the opportunity to share these thoughts. MLR is an
example of legislation which I think has resulted in unintended
negative consequences to both small businesses and consumers,
and members of Congress need to be aware of these facts and on
the behalf of the American people to work with a sense of urgency
to correct these issues.

There is significantly more information in my written testimony
which I hope will be helpful to the Committee. Thank you.
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[The statement of Mr. West follows:]

Chairman COFFMAN. Thank you, Mr. West.

I now yield to Mr. Bartlett to introduce Gary Livengood.

Mr. BARTLETT. Thank you very much. It is really my pleasure to
introduce our next witness, Gary Westfall Livengood. He is a grad-
uate of West Virginia Institute of Technology with post-graduate
training at the University of Maryland and University of Virginia.
Mr. Livengood has a background which really is relevant to what
we are discussing today. First of all, you started out as a journalist
in the U.S. Army. Thank you, sir, for your service. You organized,
developed, and directed all functions for claims offices in a 29 state
region for Self-Insured Rail Transportation Corporation. You di-
rected the overall marketing and operational efforts for a 14 office
company, one of the nation’s largest investigative services compa-
nies. You had organizational responsibility for a 200-member cost
containment department within a large regional health mainte-
nance organization really relevant to what we are talking about
today. And now you are principal of What a Stitch for operational
financial, as well as federal and state compliance responsibilities
for an embroidery small business with 21 employees providing ap-
parel enhancement for companies and individuals principally
throughout the mid-Atlantic region. Thank you very much to Cap-
itol Hill and our hearing.

STATEMENT OF GARY LIVENGOOD

Mr. LIvENGOOD. Thank you, sir. And good morning.

As was indicated, my name is Gary Livengood. I am a principal
with What a Stitch, LLC, which is a small commercial embroidery
business in Mount Airy, Maryland. I would like to thank the mem-
bers of the Small Business Committee for the honor of testifying
before you today about the health reform law.

To tell you a little bit about me, after serving my country in Viet-
nam, I worked in a variety of operational positions from various in-
dustries for over 35 years. Then my wonderful wife, Louann, some-
how got me to agree not to spend my retirement on the golf course
like I planned, but rather on helping to grow her hobby into a busi-
ness that now employs 21 people.

We started What a Stitch in 2002 with one single head sewing
machine. The company grew and grew, but then like business own-
ers everywhere, 2008-2009 hit. We are very committed to main-
taining the business and keeping the employees, so we dug very
deeply into our personal savings just to keep the doors open and
we were able to do that. Times still are not great for us but they
are better than what they were. I wish I could say that even better
times were ahead, but unfortunately, the future continues to look
uncertain. I know the intent of the new health law was to help
business owners like us, but thus far I do not see it. The new law
weighs heavily on my mind anytime we are thinking about hiring
new employees or what the future may bring for our small busi-
ness. It has already put regulatory burdens on our company, and
I suspect that there are more compliance issues that are going to
be coming forward.

Before we started What a Stitch, my wife was a director of
human resources with Amtrak, and I spent my last 13 years as
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vice president of operations with United Health Care. Well, eventu-
ally with United Health Care. So we may be a little bit more con-
versant about the administration of group health insurance than
your average day-to-day small business owner. Consequently, the
day-to-day reliance on our health care agent, Paul Younkins, who
is also the co-owner of Allied Resource Management, is not as ex-
tensive as many small business owners. But even with our experi-
ence, Louann and I just would not consider dropping the services
of our agent. He is our insurance policy within an insurance policy.
And so far our company has been very lucky. We have not had
claims disaster or medical crises that required the full use of Paul’s
capabilities, but I know that Paul and some of these clients do. And
other agents like Paul have far-reaching services to small busi-
nesses across the country.

But I understand that our company could experience similar
needs at any point in time. If and when that day comes, I am one
employee and to have somebody that we know and can trust at no
additional cost so that my wife and I will be—they will get the job
done for us and my wife and I can concentrate on keeping the com-
pany profitable.

Paul, on the other hand, is a businessman like me and he de-
serves to make a fair living. And when I pay our company’s insur-
ance premiums each month, it is clear that a portion of my check
is really our agent’s fee that is included in our tax bill for tax and
convenience purposes.

It is also obvious that our company’s total insurance premium
rate has nothing to do with the amount the agent gets paid. Our
premium costs are driven by the costs of medical care in Maryland,
as well as the age and the size of the group of our employees.
Paul’s fee is just a small percentage of whatever our insurance pre-
mium will be, and it is worth every penny.

Unfortunately, it is my understanding that the new health re-
form law’s medical loss ratio requirements are hurting Paul’s busi-
ness and similar business nationally. My company went through
several years of declining revenues, so on a personal level I feel for
Paul. But I worry about the impact that it is going to have. And
if Paul needs to change the nature of his business and cannot af-
ford to handle our account anymore, we may have to seriously con-
sider just dropping our group coverage, saving the money that we
put into our employees’ premiums, and if the government takes
over such benefits and administration, I am hard pressed to believe
that we will continue to have the same kind of access to customer
service that Paul currently provides.

And I see my time is up, so I thank you for the honor of testi-
fying before this Committee today.

[The statement of Mr. Livengood follows:]

Chairman COFFMAN. Thank you, Mr. Livengood. Thank you.

Our next witness is Grace-Marie Turner. Ms. Turner is president
of the Galen Institute of Public Policy Research Organization that
she founded in 1995 to promote free market ideas for health re-
form. Earlier in her career she was executive director of the Na-
tional Commission on Economic Growth and Tax Reform and
served as president of Arnette and Company, a health policy anal-
ysis and consulting firm.
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Welcome. You have five minutes to present your testimony, Ms.
Turner.

STATEMENT OF GRACE-MARIE TURNER

Ms. TURNER. Thank you, Chairman Coffman. Thank you for
holding this hearing. Thank you, Ranking Member Schrader, Con-
grgssmen Bartlett, West, Landry, and Tipton for this hearing
today.

I think it is tremendously important to look at the impact of this
otherwise obscure and complex regulation on the real world of
health agents, health costs, businesses, and job creation. The Af-
fordable Care Act already is leading to a loss of affordable options
in health insurance for small employers. It is leading to a loss of
jobs inside and outside the health sector, and to higher health care
costs that make hiring workers more difficult, especially for strug-
gling small businesses. Large employers can self-insure and better
insulate themselves from the early changes inflicted by the health
law, but not so small businesses. They are more exposed to changes
in the marketplace.

And as I document in my testimony, many carriers already are
leaving the market for individual and small group insurance. When
fewer carriers offer insurance and when fewer options are available
for coverage, small businesses are hit first and hardest. The per-
centage of small businesses offering health insurance has declined
from 68 percent in the year 2000 to 59 percent in 2011. The health
law that so many small businesses had hoped would benefit them
by lowering costs is instead harming their ability to continue to
offer health insurance at all, at least partly because of early provi-
sions in PPACA. Premiums in the job-based health insurance mar-
ket rose in 2011 by an average of 9 percent, by $1,300 a year for
a family to $15,000 a year for a policy. The medical loss ratio which
mandates that health insurance carriers spend most of their money
on premiums is contributing to dislocations in the small group and
individual markets.

A growing number of carriers are leaving these markets because
of HHS inflexibility in interpreting the law. One of the tools that
small businesses have found to be most valuable in helping them
to afford coverage has been high deductible health plans. These
plans are likely to be an early casualty of the MLR rules. They dis-
criminate against high deductible plans because the MLR regula-
tions only count payments made directly by insurers as medical ex-
penses. That means that if an individual pays for a health care
service to meet the deductible, the expenditure does not count to-
ward the MLR even though the full amount is actually a payment
for medical services. This interpretation by HHS is going to par-
ticularly disadvantage high deductible health savings accounts and
other account-based plans that health insurers and small busi-
nesses have found to be most affordable.

Companies that sell policies in the individual and small group
market also have higher marketing costs and higher customer serv-
ice expenses because they provide services and must sell policies
one-on-one. They are really helping their clients to find the most
affordable policies that they can for the resources they have. One
of the perverse effects of the MLR rules likely will be higher health
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care costs. First, the rules are drying up competition and giving
carriers little flexibility—giving the remaining carriers the oppor-
tunity to increase their premiums. Second, the HHS interpretation
of the law for example says that costs in ferreting out fraud have
to be considered as part of the administrative costs rather than as
part of the overall costs or excluded from the total.

The medical loss ratio regulations also are job killers, as is this
whole law. The president of the Federal Reserve Board of Atlanta
recently said, “we frequently heard strong comments to the effect
that my company will not hire a single additional worker until we
know what health insurance costs are going to be.” And as we have
heard, the first line of impact is in the broker community where
a survey found that at least 21 percent of independent brokers al-
ready have been forced to downsize their businesses or even close
their doors.

As you mentioned, Mr. Chairman, the National Association of In-
surance Commissioners has adopted a resolution urging Congress
to amend the Federal Health Law to protect broker commissions
from the medical loss ratio rules so that they can continue to pro-
vide the valuable services that they provide.

In conclusion, one of the most fervent promises that President
Obama made to the American people when this law was ramping
up toward passage was, “if you like your health plan you can keep
your health plan. Period. No one will take it away no matter what.”
Clearly before the law even takes effect we find that is not true.
I detail in my testimony many states in which carriers are already
leaving the market. This will impact small businesses first because
the small group and individual markets are particularly difficult
for carriers to meet this new test. As people are having their cov-
erage disrupted, violating the promise that President Obama made,
I am sure that the American people are going to look for other op-
tions, and I look forward to working with you and other members
of the Committee to achieve the real goals of health reform. Thank
you.

[The statement of Ms. Turner follows:]

Chairman COFFMAN. Thank you, Ms. Turner. Thank you Rank-
ing Member Mr. Schrader, for an introduction of Mr. Jost.

Mr. SCHRADER. Thank you, Mr. Chairman. It is my pleasure to
introduce Professor Timothy Jost. Thank you for being here.

Professor Jost teaches law at Washington and Lee University
School of Law. He is co-author of a case book, Health Law. He is
widely throughout the United States to teach health law. Professor
Jost 1s the author of numerous articles on health care regulation
and comparative health law and policy, and he is also a consumer
representative to the National Insurance Association of Insurance
Commissioners. Professor Jost earned his J.D. from the University
of Chicago cum laude, very good, in 1975. I come from Illinois my-
self. So welcome, Professor Jost.

STATEMENT OF TIMOTHY STOLTZFUS JOST

Mr. JosT. Thank you very much. And thank you Chairman Coff-
man for the opportunity to speak today and Ranking Member
Schrader and Committee members.
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Of all the Affordable Care Act health insurance reforms already
in effect, the most beneficial for American small businesses is the
minimum medical loss ratio requirement. The cost of health insur-
ance is one of the largest and fastest growing items in the budgets
of small businesses.

Fortunately, the MLR is bringing relief. First, relief will be com-
ing through rebates. A study conducted by the NAIC last spring
found that 450 million, a half billion dollars, in rebates would have
been paid to nearly 16 percent of American small businesses and
23 percent of all employees had the rule been in effect in 2010.
This year, when the rebates are actually paid, the amounts may be
larger.

But the purpose of the MLR is not to generate rebates but rather
to reduce premiums. The MLR produces a strong incentive for in-
surers to reduce their administrative costs and thus their pre-
miums. But the real driver of insurance premiums is medical costs,
and the most important benefit of the MLR is that as medical costs
come down, premiums will be reduced accordingly. Medical cost in-
flation, in fact, has fallen precipitously in the last couple of years
and as medical inflation declines the MLR will force insurers to
pass the savings directly to consumers. Already last summer the
GAO report that Chair Coffman mentioned said that the MLR was
driving down premiums. Aetna in Connecticut recently dropped its
premiums to small groups by 3.2 percent while Mountain State
Blue Cross in West Virginia announced yesterday that small busi-
nesses like Mr. Livengood’s will be getting an average reduction in
premiums for December of $2,500 for each of 4,200 small busi-
nesses, a 75 percent reduction in their premiums. Jim Houser, a
small businessman from Portland, Oregon, reports that his pre-
miums went down 3 percent this year and he was told it was be-
cause of the MLR. Brian England’s small business in Columbia,
Maryland, saw his premiums go down 6 percent because of the
MLR.

Some argue, however, that the MLR is destabilizing insurance
markets, but as another recent GAO report found, most insurers
were already at 80 percent before the rule went into effect. The
HHS rule provides special treatment for new market entrants, for
small plans, for high deductible plans, for limited benefit plans,
and for expatriate plans. I would really encourage you to read the
rule. It is very widely misunderstood. It allows insurers to exclude
fraud recoveries and to claim credit for health quality improvement
costs, including the full cost of ICD-10 conversions up to 0.3 per-
cent of premiums, which for most will be their full cost. States also
can request MLR adjustments if they believe that it is going to de-
stabilize their insurance markets, but two-thirds of the states did
not do so because they did not believe they would have problems.

Ms. Turner’s testimony includes a long list of insurers leaving
particular markets. I read through all of the citations of her
sources and virtually none of those withdrawals are due to the
MLR requirement. As an example of this, Indiana in its request for
an adjustment claimed that seven insurers were leaving the mar-
ket. Four of those would not have had to pay rebates under the
MLR rule because they were too small or because they already met
the MLR. Two said they were leaving for business reasons. One
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had not even started selling policies in the state yet. None of them
claimed that they were leaving the market because of the MLR.

The most vociferous protests against the MLR requirements have
come from agents and brokers, and I certainly understand the val-
uable services that they provide and their need for compensation.
There is some evidence that insurers are cutting agent compensa-
tion, although the picture is complicated and, as the NAIC found,
many insurers are not.

But it is not at all clear that those cuts are to be blamed on the
MLR. For example, in Colorado, every single health insurance pro-
vider met the 80 percent requirement before the MLR rule went
into effect. So although I do not doubt that Mr. West’s commissions
have been cut, I do not think it is the fault of the MLR. Cuts in
agent and broker commissions are occurring because of business
decisions of insurance companies and they are blaming it on the
MLR. If Congress took commissions out of the MLR tomorrow, in-
surers would probably not raise commissions; they would simply
take the money for profit.

Finally, Congress must consider what a legislative change would
mean for the deficit. Employer-sponsored health benefits are heav-
ily tax subsidized. As the MLR drives premiums down, tax sub-
sidies will go down as well. If you add commissions to the adminis-
trative expenses insurers already charge small business, and that
is what the Rogers Bill would do, you are increasing the cost of
small businesses for doing business. You are increasing their pre-
miums. But you are also increasing the federal budget deficit by
billions of dollars. Any attempt to eliminate the MLR rule or to
change it to allow insurers to keep spending unchecked can only
raise costs for small businesses and indeed for all insured Ameri-
cans. I encourage you to support small businesses by keeping a
strong MLR.

And let me just say, although I am a second over, that I was in-
volved extensively in the NAIC’s drafting of the MLR rule. I have
followed it very closely and I would be very happy to talk to you
about what the MLR rule actually says and does.

So thank you very much for your time.

[The statement of Mr. Jost follows:]

Chairman COFFMAN. Thank you, Mr. Jost.

Let me start out with a few questions. To Mr. West, first of all
to you, the eight major health insurers in Colorado have reduced
agent commissions as a direct result of the new MLRs. Would you
elaborate on your situation and that in Colorado?

Mr. WEST. Yes, I can.

The average composite commission—and I am speaking from my
book of business—approximately 1,200 active client folders serving
a couple thousand people—the average commission reduction was
about 47 percent on the individual insurance markets pre-January
1, 2011 to post-January 1, 2011. I am also licensed and have clients
in 27 other states. Every insurance company in every state across
the United States with which I am appointed and do business had
similar reductions.

And I can tell you that it was attributable to the MLR guidelines
because insurance companies could not have met the guidelines
and maintained previous commission levels. I mean, the math is
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just clear and very direct and obvious. So it was an instantaneous
impact that took effect at the stroke of midnight New Year’s Eve
last year, and it affected every carrier that I work with.

Chairman COFFMAN. Okay. With the new MLRs, you said you
are forced to spend time selling other products to maintain your in-
come. How does that affect your company and your small business
clients?

Mr. WEST. Well, it is forcing me out of supporting clients in the
health insurance domain. Other areas for other types of health in-
surance products, financial services, of course, were not affected by
the MLR. So I, like many of my associates, have been forced into
those spaces in order to be able to keep my business alive. I still
do active work with my current clients, but I also have to curtail
my support for them. I cannot do all of the aftermarket support.
I cannot help them with claims issues, problems with their policies.
I also cannot be proactive as much as I would like to be in terms
of professional development and staying abreast of changes so that
I can, in the same manner as I did before, call them in advance
of new impacts and changes and advise them how to adapt their
coverage for best benefit. So I am just being forced, if you will, into
a different business model. And it is my health insurance clients
that are going to suffer as a result.

Chairman COFFMAN. Okay. Let us see. Mr. Schrader.

Mr. SCHRADER. Thank you, Mr. Chairman. Good testimony. I ap-
preciate everyone taking the time out of your business schedules
and trying to get our economy going by doing business to come here
to Washington, D.C. and enlighten us a little bit on the MLR.

I guess I would be interested in everyone’s opinion, but Mr. Jost
in particular, some of the other issues that have been discussed is
that while the MLR takes into account fraud and going after fraud
as a positive benefit and all, there is not a lot about prevention.
It seems to me that a lot of insurance companies and agents are
dissuaded from pursuing early intervention and prevention because
they do not get the same benefit under law. Was that discussed at
all during the NAIC hearings and such?

Mr. JosT. Yes. And in fact, that is expressly accommodated in
the rule. The statute allows the rule (the regulation that HHS was
supposed to produce with the advice of the NAIC) to put into the
numerator in calculating the MLR both health care costs and
health care quality improvement costs. The NAIC spent a long time
debating what quality improvement meant and decided that it did
not include brokers’ commissions but that it did include money that
insurers spend on improving patient outcomes, protecting patient
safety, preventing medical errors, and, specifically, prevention and
wellness activities. And a lot of thought was put into that. The rule
also supports IT conversions and ICD-10 conversions and accredi-
tation costs attributable to quality.

So in fact, wellness and prevention activities are explicitly count-
able in the numerator. They go into the 80 percent; not into the
20 percent.

Mr. SCHRADER. I would get those citations if possible. Obviously
there is some misunderstanding about that.

Just, I guess I would go to Mr. West on this. In terms of talking
about how small businesses are harmed by, including the commis-
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sion fees in the MLR and stuff, can you elaborate in ways that we
might be able to get around that a little bit? What are some of the
other options? I have signed onto some bills but I am curious your
view as to ways we can alleviate some of the negative effects by
including commissions in the MLR at this point.

Mr. WEST. Well, the first and foremost impact is on the small
businesses that are in that space, the health insurance agents, the
people they hire, the businesses they run. As I said, it is imme-
diately evident that if a business overnight suffers a 50 percent re-
duction in bottom-line, it cannot expand. I have chosen, for my em-
ployee, not to cut her salary 50 percent. She would not be able to
survive. So I have had to eat that out of my small business. So you
can imagine if there are a million licensed agents across the United
States, any significant percentage of an impact there translates
into jobs and it ripples through the employees and support struc-
tures. I have about a 30 percent overheard rate in my business and
that is paid out in terms of services and contract labor and there
are all kinds of other trickle downs from the effects on my small
business.

The other effects to other small businesses, perhaps small busi-
nesses that I serve, have to do with the fact that it takes more time
and effort to work with those clients as we try to solve their busi-
ness needs and that time is just no longer available to spend with
them. And there is no other place that they can turn in terms of
gaining that professional support. And that can be critical in terms
of optimizing coverage. Saving premium dollars in the long run can
be very substantially impactful to those small businesses.

So from my perspective, undoing that impact that was done
(MLR) moves us back at least to the status quo before, in which
people were willing to put in that time, develop their businesses,
and work on behalf of those consumers and small clients that are
the core of my business today.

Mr. SCHRADER. Very good. Ms. Turner, Mr. Jost, I am curious as
to what the potential remedy would be in your minds if we were
to exclude commission from the basic MLRs. The goal really of the
MLR was to improve efficiency. And I do not know—I would be cu-
rious about comments. I do not see how agents themselves are inef-
ficient. They actually provide a pretty good service as Mr. West just
testified to and just giving small business people that have no
background—you guys have background—I have no background in
health insurance. Well, I am a veterinarian but other than that I
do not have a whole lot of experience. I can fix your horse but it
would be nice to, you know, I just do not see agents’ overhead—
they are more of an informative. They keep my costs down because
I do not have to spend or my office manager does not have to spend
a lot of time on that.

But I am also concerned about, with all due respect, not that this
would ever happen, but insurance agents gaming, including com-
missions, and they slip some other costs in there that indeed would
be part of the administrative overhead that we would like to see
them try and get down on their own. So what is the sweet spot in
any sort of solution going forward here?

Ms. TURNER. Well, I think—thank you for that question. I think
that excluding broker commissions from the MLR calculation
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makes the most sense because they are not going to the insurance
company. Yet the commissions count in the administrative cost cal-
culation for the company. Of course, the insurance company would
rather take the whole 20 percent for itself rather than pay brokers,
even though they are providing, as you say, valuable services to
their clients, not only in finding more affordable policies but often
serving as external HR departments for small businesses and help-
ing with complex claims, et cetera. So the costs are there. They will
be borne by small businesses. They will be borne by companies that
are going out of business. And they will be borne by businesses
that have fewer options for affordable coverage, because they do
not have the brokers to help them. So those are real costs. They
are not going away.

And whether or not they fit in with some artificial calculation
that HHS has determined is really not the point. They are valuable
andII think, therefore, should be excluded from the calculation en-
tirely.

Mr. SCHRADER. Yes. Mr. Jost.

Mr. JosT. Yeah. The effect of the Rogers Bill, 1206, of excluding
brokers’ commissions from the calculation is not to give money di-
rectly to brokers; it is to increase the amount that insurance com-
panies can keep. In other words, if the insurance company is now
paying 10 percent and keeping 10 percent for its administrative
costs because it has a total of 20 percent, it can now keep 30 per-
cent. And it will undoubtedly raise premiums or cease reducing
premiums to account for that. Now, it may share some of that
money with the brokers. If insurers are paying 5 percent now, they
can keep paying that—and that is the average for insurance for
small business commissions—they can keep that 5 percent but they
now get 20 percent on top of that and they are going to raise the
premiums by that 5 percent. So the effect of the Rogers Bill is sim-
ply to raise premiums for small businesses. And hopefully insurers
will share some of the extra profits they make with agents. And do
not just trust me. Carl McDonald, Citibank’s investment analyst,
put out a report right after the NAIC had its vote and said this
is a big deal for insurers. They are going to make a lot more profit
and they may share some of it with brokers.

The NAIC worked out a number of recommendations for legisla-
tion that would allow commissions to be passed through but then
reduce the administrative costs for insurers correspondingly so that
consumers would not be hurt. And if you feel that brokers need leg-
islative relief, I would strongly encourage you to look at those alter-
natives rather than the Rogers Bill which simply increases pre-
miums for small businesses and insureds and passes the money
onto insurers in the hope they might share some.

And let me just say one other thing. Although it is entitled the
independent brokers’ and agents’ bill, the way that agent is defined
would include employees of insurance companies who sell policies
as well. And so insurers could pass all of their marketing costs on
to consumers and to small businesses.

Mr. SCHRADER. Very good. I would be interested in that at some
point in time also.

Mr. JOST. Sure.

Mr. SCHRADER. Thank you, Mr. Chairman. I yield back.
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Chairman COFFMAN. Let me make one point and ask for any
comment from any of the members of the panel. First of all, I want
to say it is amazing to me intellectually how we have come to this
conclusion, you know, whereby the federal government is enacting
policies, assuming based on the commerce clause that it has juris-
diction in this particular area where we do not allow small busi-
nesses to purchase across state lines today and how that we can
impose rules that, in fact, regulate commissions is extraordinary.
I think how to bring down cost is to allow the market to work. And
I think one of the problems with health insurance in the United
States today is we have a regulatory regime that really I do not
think fosters competition between insurance companies.

And so one of the concerns that I have about this particular pol-
icy is I think that there is perhaps a perverse incentive built in
that—and I remember having been a state legislator debating one
day a particular mandate on a health insurance company that
clearly would have raised costs on small businesses on their pre-
miums and going down to the floor to debate the sponsor of the bill.
And I said why is the public sector exempt from your particular
mandate? And she said, well, because it costs too much.

Well, you know, I mean, it is extraordinary but we keep putting
these things on small business. Well, every time you do that obvi-
ously you create an increase in cost. But the beneficiary of the in-
crease in cost under this regulatory framework is going to be the
insurance carrier because it is one way I think that this is built
in that the higher your premium costs the greater your profits not
by competition. And so I think that this is inherently problematic
but would any of you like to comment on that? Ms. Turner.

Ms. TURNER. I think that that is really a risk. Many factors go
into the cost of health insurance, including care utilization. In a
competitive market, if you have more competition, then administra-
tive costs will get wrung out. But when you only have a few car-
riers left in the market because the competitors that have lower
overhead actually have been shoved out, you are going to drive up
health care costs. If a carrier is looking to maximize its 20 percent
share of the MLR and it has less competition, then it is going to
be able to raise the overall premium so that that 20 percent rep-
resents a larger number of dollars. And so I think the MLR rule
will drive out competition—and hopefully I will have a chance to
talk about some of the challenges to my testimony—allowing the
few carriers that are left in a market to increase premiums and
therefore maximize their share of that 20 percent. And with less
competition, who is going to stop them from doing that?

Mr. JosT. If I could respond briefly, the Affordable Care Act actu-
ally contains a number of provisions that will increase competition,
and I readily admit that some insurance markets, many insurance
markets are highly concentrated. One of the things it does, and
this program is actively underway right now, is to introduce con-
sumer cooperatives. We have those in a handful of states but there
is seed money in the law for loans to establish consumer coopera-
tives and there is a lot of interest in that.

Another thing the legislation does is to provide that the Office of
Personnel Management is supposed to provide multistate plans in
every state, just like it does in FEHBP, so that there will be at
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least two plans in every state that will be new—well, they will be
multistate plans that will be available to establish competition
with existing plans.

Another thing the legislation does is that it actually does allow
sale across state lines with some controls and not immediately but
it does provide for that possibility. That is something state insur-
ance commissioners are very concerned about because they then
lose the ability to police what is happening in their states but with
appropriate controls I think it is a good idea and it is in the Afford-
able Care Act.

With respect to regulating the markets, I have one other re-
sponse. And that is if you look at the actual medical loss ratio of
companies, what you find is that the really big plans, the big Blue
Cross plans, are there already. They have 85-90 percent MLRs and
have for a long time in most states. It is the small insurers that
have high administrative costs but the legislation and the regula-
tion takes account of that because smaller insurers actually have
reduced MLRs and so do high deductible plans. The insurers have
reduced MLRs, so they have an easier target to hit.

So a lot of these problems have already been taken into account
in the regulation.

Chairman COFFMAN. More freedom might be a solution but are
there any other comments? Yes, Mr. West.

Mr. WEST. I checked with my assistant this morning before the
hearing and there are 50 client folders on my desk right now. And
these are clients that have all been affected by two major insurers
in the state of Colorado exiting the entire market space. And there
are a bunch of factors that go into that.

But I am looking at a backlog here, a tremendous amount of
work, to work with these clients to understand what to do next and
how to save them from becoming uninsured, which is what they are
staring at. Okay?

I can tell you that my clients are mystified by what is going on
just in general. We have seen in the state of Colorado in the past
18 months an average individual medical premium increase, if I av-
erage out all the plans over all the companies, of about 27 percent.
And the customers do not understand why. And they are frosted,
I guess, is the best way to say it.

The one thing that they would be willing to pay for is my serv-
ices. But I cannot collect fees for those services. It is for a bunch
of regulatory reasons, which are different in every state and in
every market that I work. We are prohibited from charging direct
fees in some markets. If we were not prohibited, just the inefficien-
cies of the process of me having to negotiate fees and services with
every client and collect and bill would be prohibitive. And so the
direct impact of the MLR, which is easily accounted for and which
resulted in this 50 percent reduction in commissions, makes the en-
tire situation untenable. Upon request I am happy to do a random
sampling of my 1,200 clients. We can call them and ask them, but
the last thing they want to do is see me provide less services to
them. That may be the biggest value-added component they see in
the entire process right now.

Chairman COFFMAN. Thank you Mr. West. The other Mr. West
from Florida.
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Mr. WEST of Florida. I think Mr. Bartlett plans to go before me.

Chairman COFFMAN. Oh, Mr. Bartlett from Maryland, please.

Mr. BARTLETT. Thank you. You know, if you think about it, es-
sentially all of our regulations are based on one of two premises.
The first premise is that every employer, provider or manufacturer
is inherently incompetent, evil, or greedy, and they are going to
screw the employees and the consumers if we do not protect them
with regulations. And the other premise is that every consumer is
really incredibly naive and ignorant, and if we do not have a bunch
of regulations to protect them, they are going to get taken advan-
tage of and they are going to hurt themselves. And this regulation
is no different. I know it was well intentioned and it was intended
to reduce the cost of health care but I think it will do quite the op-
posite because there has to be a cost of compliance here and that
can do nothing but drive up the cost of health care.

If, in fact, insurers are making excessive profits because they are
paying out too little of the premiums in health care, if we have an
open competition, will not new insurers come into the market to
share in these profits and therefore drive down the cost of health
care? You know, our problem is that our regulations are preventing
competition, and competition, I think, will do what this regulation
is intended to do but cannot do because it will simply increase the
cost of compliance and therefore, drive up the cost of health care.
Why should we not reduce regulations and let the market drive
down the cost of health care?

Ms. TURNER. Mr. Bartlett, you could not be more correct. In Vir-
ginia, across the river from your state, a company called nHealth
announced right after the health law passed that it was closing its
doors. This new, innovative, company offered primarily high de-
ductible plans but because it saw this regulatory steamroller com-
ing at it, it basically lost investor support. So people lost that op-
portunity for this new innovative company to provide those options.
nHealth has basically left the individual market in Virginia, leav-
ing about 3,000 policyholders without other options.

And you are so right about regulatory compliance when you look
at this MLR regulation with pages and pages of rules about how
insurers have to document their medical loss ratios. This costs
them money to go through this administrative hassle to prove to
HHS that they are going through the right administrative hoops.
This is completely working against lowering costs and actually
helping consumers—and you are so right. People have said health
care is just too important to be left to consumers. Well, it is not.
The market will respond if those options are available but they are
being crushed by regulation.

Mr. JosT. If T could respond briefly, I went to the University of
Chicago so I believe in market competition to a point. World Insur-
ance Company, one of the companies that is leaving Colorado, was
fined $153,000 by the Colorado State Department of Insurance for
a number of marketing problems, including the fact that it ex-
cluded coverage from skiing as a high risk activity. Well, in Colo-
rado, a lot of people ski. And so I think that when a company is
fined or is even barred from a market for regulatory purposes,
sometimes it is a good thing and sometimes it helps consumers.
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Not everybody who wants to sell insurance should be allowed to do
so.

With respect to competition though in insurance markets, it is
really complicated and health economists have studied this for
years. Just an example of this, I heard the other day and I cannot
substantiate this but I believe it is probably true, that in one of the
states where a new cooperative was trying to form under this new
law, one of the big insurers had gone around and told providers if
you sign a contract with them we are going to terminate your con-
tract with us.

Mr. BARTLETT. But if we had open competition and if we did not
have regulations that kept new people from coming in, would not
the marketplace take care of this?

Mr. JosT. I do not believe so.

Mr. BARTLETT. You do not believe so?

Mr. JosT. I think if we did that we would have basically about
two or three national insurers in every state.

Mr. BARTLETT. Sir, that cannot be true if other people can come
in. We are now going to have fewer and fewer insurers because
your regulations are driving them out of the market and you are
achieving exactly what you set out to avoid with your regulations.
Thank you and I yield back, Mr. Chairman.

Chairman COFFMAN. Mr. West of Florida.

Mr. WEST of Florida. Thank you, Mr. Chairman and Mr. Ranking
Member. And thanks to the panel members for being here today.

You know, I am a simple soldier and I appreciate your son serv-
ing in the Air Force and I appreciate your service in Vietnam
where my older brother served. And to me this seems like another
example of we have to pass the bill to know what is in it because
now we are all of a sudden seeing again the unintended cir-
cumstances. And I think that this once again represents a rule, a
regulation, whatever you call it that is counterproductive to what
established this country and made it great, and that is the free
market and enterprise system. I mean, just the same with Dodd-
Frank. We are finding out with Dodd-Frank we have more prob-
lems with our small community banks and their relationship with
our small business owners. And the same thing with this here now
with the Patient Protection Affordable Care Act, we find another
provision that is causing more problems for our small business
owners.

So my initial question to Mr. West, Mr. Livengood, and Ms. Tur-
ner is what do you see as the most detrimental effect of this new
%\/ILE) rule, regulation, whatever you call it within your respective
ane?

Mr. LiveNGooOD. I will go first. I am aware that it has become—
caused an impact upon my agent’s revenue stream and his ability
to possibly attend to my needs as deeply as he did in the past be-
cause I rely upon my agent heavily. I have implicit confidence in
his ability to perform. When I have issues that arise, and that is
not often, but when I have issues that arise, I pick up the phone
and say, Paul, you have a problem. And I tell him what the prob-
lem is. And then I hang up the phone and I know that that prob-
lem is going to get resolved expediently and to the best benefit that
possibly could occur to me.
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So as I see him being concerned about do I want to still stay in
this market or do I want to do something, that causes me great
concern because if he were not performing, same as my CPA, my
attorney, et cetera, et cetera, if they were not performing I have
immense leverage. I can terminate the services. If we are dealing
with some other entity, such as an insurance exchange, I think I
have lost that leverage. But that is my observation and most imme-
diate impact.

Ms. TURNER. Mr. West, I think that the biggest problem is just
this “Washington knows best” attitude. I mean, states are the regu-
lators for health insurance and they can solve problems. When a
company may go against some regulation about whether or not a
ski accident 1s a covered benefit, that is not a federal problem. And
yet states have had to go through amazing paperwork burdens to
petition Washington to exclude them from the medical loss ratio
rule and to give them some relief.

And HHS in its wisdom has told states like Indiana, “I am sorry,
we know best, not you.” Mitch Daniels, governor of Indiana, said
that denying Indiana the waiver from the MLR rule is going to
lead to higher costs. This is working against personal freedom. He
says, for example, that in Indiana they have a disproportionately
high number of people with health savings accounts and therefore,
because, again, of this obscure provision—the MLR rule, it is par-
ticularly difficult for Indiana to meet that test even though it is of-
fering businesses in the state more affordable coverage.

And to Mr.—Dr. Jost’s comment earlier, a number of companies
have said we are leaving not just because of the MLR but because
of this burden of regulation of which the MLR is a part. The Amer-
ican Enterprise Group announced just this October that it is leav-
ing the market in 20 states. The MLR is a big reason why. Aetna
is leaving the market in many states, including Colorado, because
it is saying that it cannot meet the test in the individual and small
group markets. So you are losing the exact competition that you
are talking about because states are asking Washington for relief
from the MRL rule and Washington is telling them, “no, we know
better than you do what is right for your health insurance mar-
%iets.” I think it is that arrogance that is really the root of the prob-
em.

Mr. WEST. Congressman, I would use the case of World Insur-
ance in Colorado as a perfect case study. World Insurance was a
relatively small insurer that entered the state. They were very cre-
ative with their policy definitions and offered an extremely high
value product. And that product was based on two premises. One,
giving the consumer the ability to tailor their coverage to their
needs. The fact that they define skiing as a high risk activity was
not evil. It was not illegal. It was simply part of their product offer-
ing. Very interestingly enough, they also entered into a partnership
with agents and they offered a higher than average commission
rate to agents with the understanding that we, as agents, would
represent the company to properly deliver that product to con-
sumers. While there are a lot of skiers in Colorado, 95 percent of
the residents in Colorado do not ski and they enjoyed the oppor-
tunity to knowingly select a plan that would not cover skiing inju-
ries at a substantial premium discount. The direct result of the
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MLR calculation and many of the other factors inherent in the leg-
islation was to deem those sorts of practices to be somehow wrong.
And World Insurance has left the market space.

I can tell you for a two-year period the World Insurance product
was the one that I owned and that I recommended for the vast ma-
jority of my clients based on lowest premiums and best value deliv-
ery to those consumers under the appropriate circumstances. The
moment that I learned from a client or we discussed the issue and
he told me “I am a skier,” I would immediately say, “Well, then we
need to move to another product.” Those choices have been all but
eliminated from the marketplace now, and the result of the legisla-
tion is decreased competition. This company has left the space.
Their highly effective, cost effective premiums are no longer avail-
able to my clients and I would tell you as a former customer of
theirs, there was nothing wrong with the product they delivered.

Mr. WEST of Florida. Thank you. Can I continue on, Mr. Chair-
man and Mr. Ranking Member?

Chairman COFFMAN. Yes, please do.

Mr. WEST of Florida. Professor Jost, I have a letter here you re-
cently signed on to members of Congress about the medical loss
ratio and later states in part that the NAIC unambiguously con-
cluded that a year ago producers’ commissions are an administra-
tive cost. And you participated in the NAIC’s fall of 2010 meeting.
As a matter of fact, I will read the statement out of the letter. “As
the NAIC itself concluded a year ago, after extensive deliberations
producers’ commissions are an unambiguous administrative cost.
But at that 2010 meeting, the NAIC took no action on these bro-
kers’ commissions and in fact, since January 2010, they have been
urging Congress and the HHS to accommodate brokers’ commis-
sions in the medical loss ratio.

And I want to read from that NAIC report where it says, “In a
recent letter to HHS Secretary Kathleen Sebelius, the NAIC reiter-
ated the important role of insurance agents and brokers. Director
Hudson stated that the NAIC encouraged Secretary Sebelius to rec-
ognize the essential role of insurance agents and brokers and to ac-
commodate compensation arrangements in any MLR regulation
that is promulgated. Director Hudson made a motion, seconded by
Commissioner Sevigny, for the NAIC to appoint an executive com-
mittee level subgroup to work with HHS to accommodate agent and
broker compensation in the MLR particularly during the transition
to 2014. And the motion passed.”

So my question is why would you sign on to a letter that actually
contradicts what happened at this NAIC meeting?

Mr. Jost. Thank you for an opportunity to comment on the
NAIC’s involvement in this issue because it is a complicated story
but I will try to keep it brief.

The NAIC’s task under the statute was to come up with defini-
tions, establish definitions and methodologies for implementing the
statute. The statute does not permit either HHS or the NAIC to re-
move agents’ and brokers’ commissions from the denominator be-
cause it is not there. It allows taxes, regulatory fees, various other
kinds of adjustments, not agents’ and brokers’ commissions. So the
NAIC recognized that when it unanimously adopted the rec-
ommendation—I believe it was unanimous—on the NAIC rule last
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year. However, the NAIC is concerned about brokers and agents for
the same reason we all are. They do provide valuable services to
insured consumers. So they said if there is anything HHS can
think of to do here that we did not, please do it. HHS could not
think of anything to do that they could not because it read the rule,
the statute, exactly the same way that they did. There is no other
way to read the statute really.

So the NAIC appointed this task force, executive level task force,
to look further into the question because it was a question of great
importance to them. The task force in turn asked the Health and
Managed Care Committee to look into it and they asked the Health
Actuarial Task Force to look into it and they wrote a very com-
prehensive report which I would really urge all of you to read.
What that report found was

Mr. WEST of Florida. Let me—just for one minute. But when I
read this letter, this letter makes me believe that the NAIC is sup-
porting keeping this unambitious rule, this MLR as it is. That is
what this letter says to me.

Mr. Josrt. That letter is from—I believe that letter is from con-
sumer representatives to the NAIC. We do not speak for the NAIC.
We speak for consumers to the NAIC. Let me just finish.

Mr. WEST of Florida. So you are agreeing with something that
obviously it seems that the NAIC did not say?

Mr. JosT. The NAIC said in its initial finding that there is no—
that the current law does not accommodate them. Anyway, there
was a task force—I will make this quick. The task force report
found, number one, that although some places agents’ commissions
were being cut, other places they were not. And number two, that
in states that already had MLR rules like the federal rule, con-
sumers were not having a hard time finding agents and brokers,
but it did come up with, I believe, nine or 12 alternatives for Con-
gress to consider for changing the law if they wanted to reinstate
agents’ and brokers’ commissions. That, then, has been a subject of
debate within the NAIC since that time and just about two weeks
ago, on November 22nd, the NAIC Plenary, all of the state insur-
ance commissioners, voted 26 to 20 with 5 abstentions, a very close
vote for the NAIC which usually operates by consensus, and frank-
ly, a political vote, voted to recommend to Congress that something
be done for agents and brokers. And that is basically what it says.

So it is in your lap but I would strongly urge you for the sake
of small businesses, do not drive insurance premiums up when they
are just coming down right now.

Mr. WEST of Florida. Everything shows that insurance premiums
are going up. I mean, even in my simple little southern, you know,
understanding of math, it seems that they are going up, especially
since January 2009.

Thank you, Mr. Chairman. I yield back.

Chairman COFFMAN. Thank you, Mr. West.

Let me just raise one question, Mr. Jost. So the thesis behind the
MLR rule is that by in effect regulating commissions and, if you
will, by virtue of having them in the cap will benefit consumers.
Is not that the principle? It will drive more benefit to consumers
in terms of health care provider services. Is that not correct?
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Mr. JOsT. The idea is that when consumers buy health insurance
they are looking for insurance for medical care, not for paying a lot
for profits and bureaucracy.

Chairman COFFMAN. Sure. Because I remember being a state leg-
islator, again going back in Colorado, where we were—I remember
being at a debate one time where the issue was about consumers
but from a trial lawyer point of view in personal injury cases. And
then the question was should we, in fact, regulate the fees that
lawyers can charge as a percentage of the case in order that more
benefit go to the victim. But I think that at the end of the day the
argument that won out was that the victims could, in fact, shop
around for lawyers and get one potentially with perhaps a lower
contingency fee. How do you separate those two?

Mr. JosrT. I think brokers and agents ought to be paid exactly the
way lawyers and accountants and real estate brokers and every-
body else is paid. They ought to negotiate a fee with their client
and that should be their fee. The MLR then should be raised. Ad-
ministrative costs should be reduced to recognize the fact that in-
surers are not now paying for that. But if somebody wants to pay
a broker 20 percent of their premium, I think they should have
that freedom. So I do not think Congress should tell them.

Chairman COFFMAN. So what should be the cap then for trial
lawyers in terms of their contingency fee? What cap should we im-
pose on them so that we protect consumers, so that we protect the
victims that they are representing? What cap should be imposed?

Mr. Jost. That is not something I was prepared to testify to
today.

Chairman COFFMAN. Oh, but surely you have thought of that.
You are a law school professor. Please.

hMr. JosT. If you want me to talk about that, I can talk about
that.

Chairman CoOFFMAN. I would love to know what is 20 percent?
Would 20 percent be a fair number?

Mr. JOsT. I cannot say. I would have to look at that more closely.
I mean, the problem obviously is that lawyers who take——

Chairman COFFMAN. Can you get back to me as to what a fair
percentage would be, so you have had time to deliberate that? Be-
cause obviously what we want to do, I mean, if we are going to reg-
ulate everything, because we do not believe in freedom, because we
do not believe that free market competition, which unfortunately
we do not have today in the insurance industry because of regula-
tion, that we ought to look in terms of—to follow this logic through
to the plaintiff’s bar and just say there ought to be a cap on contin-
gencies so that the bulk of the money goes to the victim.

Mr. JOST. You know, I do not have a problem with that and those
laws exist in many states but I am not an expert on that.

Chairman COFFMAN. Why not have a federal one?

Mr. JosT. Well, I think that that is a problem that many states
have addressed.

Chairman COFFMAN. But should not we—I mean, if we are regu-
lating something that is truly intrastate commerce because we do
not allow small businesses and individuals to purchase across state
lines, so if obviously the commerce clause is so expansive to war-
rant the rule that we are discussing today, then why does not the
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Congress of the United States have a rule affecting the plaintiff
party in every state in the country?

Mr. Josrt. I think under the Commerce Clause, Congress could
definitely do that and you would have to decide whether that is
something that demands your attention. I think that Congress de-
cided two years ago that insurance was, and in fact, since 1946, it
has been clear that Congress has the right to regulate insurance.
In fact, since 1974, Congress has regulated 85 percent of health
care benefits through ERISA, and now they are extending that a
little bit.

But I am sorry, I just do not—I am not an expert on attorney
fees.

Chairman COFFMAN. Mr. Schrader, any further comments?

Mr. SCHRADER. No, thank you, Mr. Chairman. I think we have
covered it pretty well and the goal would be to find some way to
take care of the insurance agents and yet keep the intent of reduc-
ing health care costs for Americans going forward.

Chairman COFFMAN. Well, I want to thank you all so much for
your testimony today. This Subcommittee will continue to closely
follow the implementation of the health care law. I ask unanimous
consent that members have five legislative days to submit state-
ments and supporting materials for the record. Any objection?
Without objection, so ordered. This Subcommittee is now ad-
journed.

[Whereupon, at 11:20 a.m., the Subcommittee hearing was ad-
journed.]
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Chairman Coffrian-and members of the Subcommittes: Thank you for the opportunity to testify
today. My name is Mitchell Westand | aman independent healthinsurance agent and broker
in Centennial, Colorado. | am here to testify on behalf of myself and my professional:
association, the National Association of Health Underwriters. | also believe that | share the
sentiments of the 22,019 licensed health insurance agents in Cotorédc, and the over 1 million
insurance agents licensed across the entire United States.

As a sole proprietor with one full-time employee, lam:a typ‘ical health insurance agent and |
appreciate this opportunity to provide perspactive onhow: the Medical Loss Ratio (MLR)
requirements of the Patient Protection and-Affordable Care Act’ (P?ACA) have affected my: -
industry.

Helping people obtain and use their health insurance is my second-chance career. My degree is
inengineering, and I spent 20 years in the aerospace industry asamengineerand program
manager working some of the most-advanced teieccmmunicatikéns satellite programs of the
time. Butin2002, 1 found myselfin unfamiliar territory. 1 had been covered my.entire life by
group health insurance that had béen provided by employers. When L was laid off as a result of
the telecommunications downturn in 2001, | was in need of health insurance for. my family.

| was inundated with mformat;cn am} unable to make sense of it Dozens of companies,
hundreds of plans, an unfamiliar vacabulary and marketing materials that) §ﬂ claimed to offer
me the best posslble solution were only a few of the chalienges To differentiate themselves
from their competition; some insurance companies attempted to make theu' offerings sound
unique when they were not. At the same time, other companies claimed their offerings were
similar to those of their competitors’ when in fact they were not comparable.
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Despite my professional background, | had no confidence in my ability to make a good decision.
It was only with the help off a skilled agent that | came to understand how the industry worked,
which plans were risky and to be avoided, and which offered the best value. Only then was |
able to make a wise choice. | was greatly relieved at the end of the process, especially after
realizing that some of the options that | had been Consi‘dering on my own could have put my
family at risk. ‘

A few months later, | began my career as a licensed health insurance agent with my recent
experiences fresh.in. my mind: As! met with clients, | began to understand that.consumers
often have more misconceptions about health insurance than they do correct information, and
that they are often not prep&red to.ask the right questions as they approach the very
important task of choosing a plan that will protect themselves and their families.

Having since worked with over 5,300 consumers, | have come to recognize that rﬁy primary job
is client education. Not until this is accomplished can | begin the process of helping a client
select the right plan. Once the plan has been selected and procured, 1 become an educator
again, explaining how to use the plan and what to do when circumstances arise.. A partial list of
topics that | discuss with each-and every client includes:

s What defines the value of a health ¢ Effect of pre-existing conditions on
plan . price and availability

¢ Typesof plansavailable, and the e How best to deal with specific health
featuresof each conditions

» Costandvalue of optional features s Network coverage and doctor

o Which risks are-acceptable and availability
which-maynotbe o Rate locks and future price

¢ Pros and cons of each plan type expectations

e [nsurance companies’ strengths and e Payment modes )
weaknesses s What happens when there is a claim

¢  Claim scenarios, and which plans « What to do when there is a problem

work best for each scenario with a claim
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| pride myself on delivering a high level of service; staying in touch with my clients and updating
them when changes occur in the health insurance market, Hundreds of my clients have been
with me for over eight years. 1am constant!y reviewing their coverage and making plan
changes on their behalf to deal w'th evo}vmg family sxmatmns and the tremendous rate of
change of products in the health msurance marketplace Historically; | have also wm'ked ona
“pro bono” basis, to assist anyone that has called me when they cannot obtam coverage, and’
have helped many consumers obtain health care thrcugh public prcgrams like Cover quorado.
None of the activities mentioned above generate a single dollar of revenue for my business.

My only source of revenue is commlssmns patd after the sate of health insurance policies to my
clients, and all of these commrsscons are pard thrc:ugh the insurance companies whose products
1 sell.

We have eight major health insurance carriers in Colorado aggressively competing for business
in the state. All of these carriers reduced agent commissions over the past year as a direct
result of F'FACA’S MLR reqmrements as designed by the Department of Health and Human
Services. Effecﬁve January 1, 2011 for my practice, wh;ch :s compnsed of over 1,200 active
clients, my commission redut:tncns averaged 4? percent on new business and 20 percent on
existing busmess/reﬂewals One of the carners in Colcrado has stcspped paying renewal
commissions entfrely That means | only get paid for the first year of any contracts | place with
that carrier, even though it is my responsibility to service to my clients who are enrolled in their
plans for all of the years that my clients stay with this carrier.

My practice has an overhead rate Qf 30 percent, comprised Of rent, Itcensmg fees, employee
compensation; marketmg. commumcations, office equipment, transportatton consumables and
mandatory contmumg educatmn My averhead expenses are unchanged for 2311 but will
increase out of necessity in the future.

Using a figure of 35 percent as the composite reduction in my revenues that are attributabfe
directly to MLR on January 1, 2011, the net consequence is o decredse of 50 nttomy
bottom line.

As a sole proprietor, the bottom line of my practice is both my salary and the source of all funds
needed to grow or maintain my business going forward.
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Is there any business able to'suffer a 50-percent instantaneous reduction in revenue, while
costs remain the same, and survive intact?

My experience isn 't atypical either. Many agents | know, in particular those who were in the
early stages. of building their busmesses, have not been able to meet their expenses and have
simply gone out of busmess Others have chosen to move into other insurance and services
sectors in which they can be successful.

1 am very fortunate that'| previously built a successful practice providing a revenue foundation
upon which | can fall back, because | have to sell twice as many policies this year in order to
earn the same amount as 1 did last year. This situation is not sustainable for much longer. |
have, thus far, been able to hold on, but many thousands of other agents all across the country
who are also working under these circumstances have become unemployed or underemployed,
or have permanently left the industry.

The reduction in revenues does not fully describe the total impact of the new healthi reform law
onmy bqsihess. PPACA has had many widely misunderstood impacts on the heaith insurance
policies of every American citizen.. The addition of another layer of changé in the form of
mterpretatsons and regulatory requirements implemented separately and differently by the
regulatorv agem::es of every one of the 50 states has created further flux and consumer
uncertainty.

This means that every policy | have ever sold to every cone“of my clients in the past has been
subject to unforeseen policy amendments, coverage changes and price increases over the past
20 months. A signifcant amount of my time must now be spent explainking which changes
could, will ar might in the future affect every one of my clients. This need for extensive
additional education appises to all “in-force” policies, which were supposed to be stable
contracts that were well understood at the time they were initiated. Making sure my clients
completely understand the changes to their benefits is a significant and uncompensated
additional burdenthat I consider a:new “overhead expense” attributable to PPACA.

As a result, | am forced to plan for a very different future. | simply cannot stay in business
operating the way | used to. My time must now, of necessity, be used differently.

Here are examples of changes that PPACA is forcing me to make:
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A new prospect with significant medical concerns and personal issues will not get the
help that | have been accustomed to providing... | simply cannot spend the time with
them and must move on to other opportunities.

Pro bono support is not an option.... | can only deal with clients who will generate
revenue, and | must turn away those with special needs instead of assisting them as |
would like to do. h

Current clients will not get the same level of attention... | must spend more time
searching for new business just to'be able to keep my practice operating.

| am forced to change the focus of my practice and sell other types of personal
insurance products that have an acceptable compensation structure... The percentage of
time | spend helping people with heaith insurance inquiries is in decline.

| have chosen to not cut the salary.of my fu!l~t§me employee by half... She would not be
able to survive financially, so hiring of additional staff to deal with the added burdens
from ACA or to grow my practice isnot possible.

Time that | used to spend on professional development in the health insurance area no
Joniger exists... Rather than keeping abreast of trends and finding creative ways to help
my clients, | must move on to other markets.

I fully expect that my health insurance revenues will continue to decline as a share of my
total revenues in the coming months as | am forced to change my practice, serving
smaller numbers of consumers with their health insurance needs.

Rather than anticipating the needs of my clients, proactively reviewing their coverage
and looking for better solutions for them, { am forced to be reactive and only respond to
requests as they come... This inevitably means my clients will pay more for their
coverage in the long term and enjoy lesser benefits at any given time because I am
unable to spend the time to make sure their plans are optimized in real time.

| can no longer provide the same level of administrative supportto my clients... Helping
with banking/payment issues, questions at the time of claims and detailed questions
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about their policies is no longer possible. All of these were value-added services that |
now must avoid.

Millions of Americans are in need of health insurance because they have lost their employer-
provided coverage, have come to the end of their COBRA coverage, have chosen to start small
businesses, have come off of their parents’ plans or are entering the workforce for the first
time. Put yourselfin their shoes; the health insurance environment has never been more
confusing and there has never been more of a need for help. The rate of change in the industry
is remarkable, making it impractical for consumers to keep themselves informed. How can the
average mom or dad be confident that they are choosing wisely when 'making decisions that
have such very important consequences for their families?

| have noticed a rise in the number of discount plans, limited-benefit plans and other types of
bundled packages being promoted, as well as the number of call centers and non-licensed
marketers selling these products. Their efforts are an attempt to capitalize on the current
environment to the detriment of unwary consumers who are confused by the changes and
desperate to find a deal that is more affordable but which is too good to be true. Many times,
these products are presented i‘n such a way that they can be misunderstood to be traditional
heal{h insurance plans providing extensive and comprehensive protection. | am very concerned
for the large number of consumers believing they are purchasing reliable and complete health
insurance coverage when this is not the case.

While agents are under these pressures, insurance carriers are challenged to reduce their non-
claims expenses and they are cutting staff and unable to provide added support to the
consumer to pick up the slack. As-agents are going out of business or dramatically reducing
theirlevel of service, this double whammy will leave more and more consumers without the
benefit of an advocate and unable to obtain proper support before, during or after the plan-
selection and purchasing process.

This trend is accelerating and / believe a tipping point will be reached soon. With potential
new agents perceiving that they cannot make an acceptable income and seeking other
opportunities, the population of agents will decline to such an-extent that consumers will have
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lost this important asset, even as theirneed for assistance is increase by the addition of further
PPACA changes-over the next two years. :

The stated intent of PPACA was to help the consumer in a number of categories. The effect of
the MLR provisions as currently interpreted and implemented has been a very negative and

unintended conseguence of this legislation.

HHS was given authority under PPACA to implement the MLR requirements. It is within the
power of HHS to recognize the facts presented above and to provide immediate relief by
modifying the MLR regulation. Despite the recommendations of industry groups, business
organizations, the National Conference of insurance Legislator5; the National Association of
Insurance Commissioners and many members of Cangresks,k HHS has been unwavering in its
position and chosen to not act. ‘

1t would seem, therefore, that the only solution is a legislative one, and it is needed
immediately. Much damage has already been done to tens of thousands of agents and
countless consumers nationwide. Health insurance agents are highly skilled professionals who
deliver valuable services to consumers attempting to navigate an extremely complicated
marketplace in which mistakes can result in severe financial impact.

| have never in my career had a client complain about having to pay a commission, which in
Colorado is required to be disclosed and transparent to all clients. On the contrary, my clients
routinely thank me for my assistance both verbally and by referring their friends and family
members to me for assistance.

Agent commissions are not, and never have been, a profit element for the insurance
companies. They are rather a “pass-through” fee that is required to be collected this way by a
variety of state laws. The embedded commission structure also benefits consumers because
fee standardization is achieved across the industry, consumers are relieved of the
inconvenience of having to negotiate with agents, and agents are relieved of the burden of
having to negotiate and collect their fees separately from their numerous clients. Consumers,
agents and insurance companies all benefit from this arrangement and the highest level of
service is delivered to the consumer.
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By eliminating agent commissions from the MLR calculation, as'would be achieved by the
passage of H.R. 1206, the bipartisan Access to Professional Health insurance Advisors Act of
2011, consumers would be assured of continued access to the support and services that only a
community of trained, licensed and experienced agents can provide. Numerous jobs will be
preserved at the national level as agents are able to stay in business. New jobs will be created
as agents enter the workforce to assist consumers with the increasing complexity of the health
insurance marketpiace as we enter the era of exchanges and the many new regulatory and
insurance product changes that are ahead.

| appreciate the opportunity to share these thoughts with the Committee. This is a case of well-
intentioned legislation resulting in unintended negative consequences to small businesses and
consumers. ‘Members of Congress need to recognize the problems that have been created and,
on behalf of the American people, work with a sense of urgency for a legislative remedy.
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Good Morning. My name is Gary Livengood,; and 1.am a principal of What A Stitch; LLC, a small:
commercial embroidery company located in Mt. Airy; Maryland: -} would like to thank the members of
the Small Business Committee for the honor of testifying before you today about the new health reform -
law. iplan to address my specific concerns about how its medical loss ratio provisions are threatening
my access to the services my health insurance agent provides, as weli as how the new law may impact

my ability to grow my business and provide health coverage to my employees in the future;

To tell you a little bit about me; after serving our country. in Vietham, Lworked in a variety of operational
positions in the railroad, investigative servicesand insurance industries for more than 35 years. Then, a
few years-ago, my wonderful wife, Louann, somehow got me to agree to spend my retirement not.on

the golf course, like | planned; but on growing her hobby into & business that now employs 21 people.

We started What A Stitch in 2002 with one sewing machine. The company grew and grew, but then, like
small-business owners everywhere, we hit very tough times in.2008 and 2009. We are very committed
to our employees, so we dug into our savings and kept the.doors open during the rough-vears. | am very
proud that, through great personal sacrifice, we were able retain all of our emplovees throughout the

Great Recession,

While times stillaren’t great for us, this year has been much bietter than the last. Fwishi! could say that
even better times are coming for What A Stitch-but, unfortunately, the future still looks very uncertain. |
know the intent of the new health law was to help business owners like me but; so far, | just don’t see it.
The new law weighs heavily.on my mind every time | think about hiring new employees or how our

business may grow and change over the next few years.. it has already put regulatory burdens on our
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company, due to the required changes to our benefit plan and the grandfathered plan rules. And there
are more compliance burdens in our future: the new impending taxes on our premiums, the many
notice and reporting requirements, the changes to the way our premium will be calculated, the new

essential benefits:we'll have to cover, and so on.

Before we started What A Stitch, my wife was a director of human resources for Amtrak and | worked
for 13 years, eventually as a vice president of operations, for a small regional HMO that was eventually
bought by UnitedHealthcare. Due to our professional backgrounds, my wife and | may know a little bit
more about the administration of group health insurance than your average small-business owners.
Consequently, our level of day-to-day reliance on our company’s-health insurance agent, Paul Younkins,
and the company he co-owns," Allied Resource Management; is much lessextensive than what other

small-business owners{ know need.

In insurance, we often talk about the 80/20 rule, meaning that about 20 percent of the clients use 80
percent of the services. We are one of Paul’s clients who falls soundly.in the 80 percent. Unlike many
small-business owners, we don’t call our agent every day to help us out of jams. We do trust him
implicitly, though, and over the years he has come to know us, our employees and the needs of our
company well. -Paul is our regular source of information about our compliance responsibilities, which is
a service that's become increasingly important as health reform is implemented. We rely on him each
year when our policy renews to help us provide the best benefits for our employees at the best possible
price. We also call on him occasionally to help us with benefit issues that we can't easily resolve. When
we do that, it is very comforting to just tell him what the problem:is and then hang up the phone and get
back to work knowing that it’s Paul’s problem now. We have complete confidence he will be able to

leverage his relationships within the benefit community and reach an expedient solution.on our behalf.

Even with our extensive personal experience in the employee benefit world, Louann and | would never
consider dropping the services of our agent. He’s our insurance policy within an insurance policy. So
far, our company and employees have been lucky. We haven't had-a claims disaster or a medical crisis
to overcome that would require the full use of Paul’s capabilities. 1 know some: of his other clients have
those kinds of service needs, and other health insurance agents like Paul provide far-reaching services to
small-business owners across the country. That’s why Fam'more than happy to pay our agent’s

commission each month: | understand at any time our company could have similar needs. Eventually,
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all health care consumers have a serious benefit problem to address. if and when our when our day
comes, | want my employees and family to have someone we know and trust in our corner. My
company will need a professional benefit specialist who will work tirelessly at no additional cost to us.so

my wife and | will be able to focus on keeping our company profitable.

Ouragent is-a businessman:like | am, and he deserves to make a fair living for the services he provides.
When L pay our company's insurance premiums each-month, #t's clear that a portion of my check is
really cur agent’s fee that is included in our bill for tax and convenience purposes. Also, it's obvious
that our company’s total insurance premium rate has nothing to do with the amount our agent gets
paid.-Our premium costs are driven by the cost-of medical.care in Maryland and the age and size of our
group of empioyees. Paul's fee is just a small percentage of whatever our insurance premium will be,

and it:is worth every penny.

Unfortunately, it's my understanding that the new health reform law’s medical loss ratio requirements
are having a profound impact on both Paul's business and on all similar businesses nationally. In
Maryland, commissions on group policies like mine have been.cut by 15 percent.or more, which means
that Paul's overall business revenue is down significantly. I other states; | hearagents have it far
worse. My company just went through several years of declining revenue, and it was extremely difficult

to keep our doors open. So | feel for Paul on a personal level.

| also have strong feeling about how this will impact our company. If our agent is forced out of business
by the new law, | will have to think very, very seriously about whether or not it will be feasible to
continue to provide benefits to our employees. | don't think I will be able to handie the new compliance

burdens coming without professional help.

If Paul needs to change the nature of his business and can't afford to handle our account anymore, there
is a good chance we will just drop our group coverage, save the money we put into our employee’s
premiums, and let our employees purchase individual coverage through the new health insurance
exchanges. Although if the government takes over our benefits, such as through these new health
insurance exchanges, | am hard-pressed to believe that my employees and | will have access to the same

kind of customer service that Paul and his company provide.
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Obviously, the cost of our health-insurance premiums is very important to me, and { dare to say to every
American small-business owner. | believe Americans need to take serious steps to get health care costs
under control. But totry to do so by over-regulating and cutting the payments to insurance agents and

brokers who assist consumers like me is completely missing the forest for the trees.

When | think-back on our decision to open What A Stitch nine years ago, knowing what Fknow now, am
not sure we would make the same choice again. We had no ideathe regulatory burden would be this

significant.

| would strongly encourage all members of this committee to take a serious look at the strain the new
health reform law is putting on companies like-ours, as well as on other small businesses like our
insurance agency, Allied Resource Management. The first place | suggest you look to for improvements
is the section of the law addressing medical loss ratios, so that business owners like me will not have to

worry about losing continued-access to our health insurance agents and brokers.

Thank you for the honor of testifying before the subcommittee today. - If you have any questions, |

would be glad to answer them at the appropriate time.
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Executive summary

The Patient Protection and Affordable Care Act (PPACA) already is leading to a loss of
affordable options for health insurance for small employers, to a loss of jobs inside and outside
the health sector, and to: higher health costs that make hiring new workers a risky proposition,
especially for struggling small businesses. .

The percentage of small businesses offering health insurance has declined from 68 percent in
2000 to 59 percent in 2011. The health law that so many small business owners had hoped would
benefit them by lowering costs i$ instead harming their ability to continue to offer health
insurance at all. At least partly because of early provisions of PPACA, premiums for job-based
health insurance rose in 2011 by an average of $1,303 per family — at the rate of 9 percent. A
family policy now costs an average of $15,073.

The “medical loss ratio” (MLR), which mandates that health insurance carriers spend most of the
money they collect from premiums on direct medical care, is contributing to the dislocations in
the small group and individual markets, which small businesses rely on for coverage. A growing
number of carriers are leaving these markets because they ‘can’t'meet the Department of Health
and Human Services” (HHS)-inflexible tests. :

Many states have applied to Washington to delay implementation, arguing that some carriers
would be forced to stop selling policies in their states if they were not given relief from the MLR
rules. This will lead to less competition and higher prices. The HHS has refused many requests,
and the deterioration in available private-sector coverage already has begun. In my testimony, 1
provide a list of examples of companies puiling out of markets from New York to Colorado,
Indiana to New Mexico, and Virginia to Utah.

One of the tools that small businesses have found to be most valuable in helping them offer
affordable coverage — high-deductible health plans — could be strangled by the obscure and
complex MLR regulation. )

PPACA already is having a direct impact on jobs in the health broker industry. Brokers are
closing their doors, laying off workers, and depriving clients of their services. A recent survey
found that 21 percent of independent health insurance agency owners have been forced to
downsize their businesses.

Clearly, millions of people are having their coverage disrupted, violating the promise that
President Obama — and virtually all of those in Congress who voted for the law — made to the
American people. As the cascade continues, support will grow for an alternative approach to
PPACA. 1 look forward, Mr. Chairman, to talking with you and with members of the committee
about a better, more sustainable path forward to affordable health insurance.

1
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“New Medical Loss Ratios:
Increasing Health Care Value or Just Eliminating Jobs?”

Hearing before the
Committce on Smaﬁ Business
Subcommittee on Investlgatmns, Oversxght and Regﬂlstmns
December 15,2011
By Grace-Marie Turner, Galen Institute

Chairman Coffiman and Members of the Subcommiitee; my name is Grace-Marie Tumerand 1
am president and founder of the Galen Er:smute, anon-profit research organization specializing
in market-based solutionsto health reform. 1 appreciate the opportunity to testify today about the
Medical Loss Ratio rules and their impact on health insurance and the jobs market. I will focus
on the economic effects of the new MLR rules on small businesses, mcladmg the impact on the
businesses™ growth, jobs creation, and health costs.

Losing coverage

The Patient Pmtectmn and Affordable Care Act (PPACA) aiready is ieadmg toalossof
affordable options for health insurance for small empioyers, to aloss of jobs mstde and outside
the health sector, and to higher health costs that make Em'mg new workers a risky proposition,
especially for s‘frugghng small businesses:

A major survey of employer plans provides-evidence of how PPACA is destabilizing employer-
based health insurance. Earlier this year, McKinsey & Company surveyed 1,300 employers
across industries, geographies, and employer sizes, and concluded that PPACA will fead to a

“radical restructuring” of job-based health coverage. McKmsey found that 45 to 50 percent of
emptoyers say they will definitely or probably pursue alternatives to employer-spansored health
insurance in the years after it Tully takes effect in 2014. One-third of empfoyers say they wilt
“definitely or probably drop coverage after 20147 Among employers who knew most about the
new health law, half said they were likely to drop coverage.

An estimated 156 million non~elderiy Americans get health i insurance at work,” according to the
Employee Benefit Research liistitute,” and that means as many as 78 million people could be
forced to find other sources of coverage.

Large companies can self-insure and better insulate themselves from the early changes inflicted
by PPACA. Not so small businesses, which are more exposed to changes in the marketpiace As
I document below, many carriers already are leaving the market for individual and small group
insurance. When fewer carriers offer insurance and when fewer options of affordable coverage
are available, small businesses are hit the hardest.

The percentage of small busmesses offering health insurance has declined from 68 percent in
2000 to 59 percent in 201 1.* The health law that so many small business owners had hoped -
would benefit them will instead harm their ability to continue to offer health insusance to their
workers.
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One of the most fervent promises President Obama made to the American people before passage
of the health overhaul law-was “If you like your health care plan, you will be able to keep your
health care plan. Period. No one will take it away. No matter what.”

But, even before the law fully takes effect; m‘ill‘ians of people are :leing the coverage they have
now, and tens of millions more surely will follow.

Health costs rising

A Kaiser Family Foundation and Health-Research and Educanonal Trust survey of employer-
sponsored: coverage released | in September 2011 quantified what businesses across the country
already know It found that premiums for job-based health insurance rose in 2011 by an average
of $1,303 per family —at the rate of 9 percent. A family policy oW costs an average of
$15,073. President Obama repeatedly said families would see savmgs to their health premiums
of $2,500 a year by the end of his first term — not an increase of $1,303 in one year.

There are a number of factors that contribute to rising health costs, including the mandates, rules,
regulations, and spending in the health law. We are already seeing the impact of the law’s early
provisions, such as not chargmg patients deductibles or co-payments for preventive care, raising
the ceiling on ‘what insurance pays adds to premium costs, and requiring employers that offer
dependent coverage to add “children” up to age 26 to their parents’ policies. All of these
mandates cost money and add to premium costs. And we have only seen the beginning of the
cascade of mandates in the law that will fuel further health cost increases. I will describe more
about this in my testimony below.

Medical Loss Ratio rules
1 would like to turn to the specific provxsnon in PPACA that is the focus of this hearing — the

“medical loss ratio” (MLR), which-mandates that health insurance carriers spend most of the
money they collect from premiums on dirfect medical care.

This rule and the Department of Health and Human Services’ (HHS) strict interpretation of it are
contributing to the dislocations in the small group and individual health insurance markets,
hitting small businesses hardest.

The MLR rules require health insurance carriers to spend 85 percent of the money they collect
from premiums on direct medical care for large groups and 80 percent for individual and small
groups. The remainder can be spent on administrative overhead-and profit.

HHS has been very inflexible in listening to the real world impact of its regulations
implementing this provision.

As an example of HHS’ inflexibility, the final MLR rules released on December 2, 2011,
rejected insurers’ requests that the health expenditure side of the MLR equation include both
anti-fraud efforts and all costs associated with implementing ICD-10 codes — a huge and costly
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reqmremem that they change their billing categories to include more than 140,000 new billing
codes.”

That means the new MLR rules constrain the ability of health plans to fight fraud because that
spending now must count toward their administrative expenses. If health plans spend too much
protecting policyholders from fraud, the plans will be penalized and forced to send rebates to the
policyholders. It’s a Catch-22. Health insurance companies will have.a disincentive to fight fraud
and protect policyholders’ premium dollars.

The National Association of Insurance Commissioners also had petitioned HHS to-exclude
broker fees from the administrative portion of the calculation. That request also wag rejected by
HHS regulators. This means agents and brokers, many of whom function as valued outside
human resources departments for many:small-and medium-sized employers, will have frouble
getting compensated for their work. The brokers help employers find the policies that meet their
needs, negotiate terms, benefits, and premium costs with: insurers; and then help navigate the
claims process for the client company’s employees. Without commissions, businesses will not
have access to these services and will either have to do the work themselves or leave their
employees to fend for themselves.

The National-Association of Insurance and Financial Advisers {NAIFA) said it was disappointed
that the final regulatxons did not permit insurers to exclude agent and broker fees from
administrative expenses.®

Forced rebat:es

Health insurers that are unable to comply with this mcmeasmgly complex maze of MLR rules will
be required to provide premium rebates if they exceed the allowed medical loss ratio for
administrative expenses. “If your insurance company doesn’t spend enough of your premium
dollars on medical care or quality improvement this year, they’ll-have to give you rebates next
year,” according to CMS acting administrator Marilyn Tavenner.

Companies that sell policies to individuals and smiall groups have higher marketing costs and
higher-customer service expenses, and it is especially difficult for them to:meet the MLR tests
because their administrative costs are necessatily higher. In addition, high-deductible policies
provide customers protection against large medical expenses, but cairiers may not pay out the
required percentage every year in medical claims, making it very difficult for them to meet the
MLR tests. Many health insurance companies have slashed the number of employees, cut agent
commissions, and taken other harsh steps to reduce overhead, but this is also slashing customer
services.

Many carriers said they could meet the test given time, but Sec. Sebelius refused to listen to the
carriers when they asked her to use her authorized dxscretmn to delay for at least a year'the MLR
requirement. :

The stakes are high. Aetna warns it may hemorrhage up'to $100 million thanks to MLR mles this
year.'® According to Fortune magazine, health insurance is among the least profitable industry
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sectors in America. Kaiser Health News concludes, “With the nation’s health care spending
estimated at $2.5 trillion this year, even the elimination of insurers’ profits and executive
compensation would lower health care spending by just 0.5 percent.”“

stcnmmatmg agamst HSAs ‘

The MLR:rules also discriminate against high-deductible health plans, whnch are especially
popular among small businesses with slim profit margins. These businesses want to-offer health
insurance to their workers but cannot afford the generous plans that larger companies offer.
Health Savings Ac¢counts (HSAs) and other consumer-directed plans allow-companies to provide
an affordable alternativeto their:workers.

But the MLR regulations only .counts payments made directly by insurers as'medical expenses.
Health care costs paid by individuals bélow the deductible don’t-qualify; making it hard for these
plans to meet the 80 percent MLR test: In other words, HHS rules mean that if-an individual pays
for a health care service to'meet the deductible, the expenditure does not:count toward the MLR
ratio, even though the full amount is actually a payment for medical services.

As of January, about 11.4 million people were covered by HSA plans. The average deductible
for small group HSA plans ranged from $2,820 to $2,957 in 2011, according to industry group
America’s Health Insurance Plans. Only about 5 percent of HSA policies have claims above the
deductible.”

“If it is too difficult [for HSAs to meet the MLR test], insurance companies won’t offer them,”
said Roy Ramthun, who played a major role in writing HSA regulations during the Bush
administration. “That would mean the most affordable policies would go off the market.”

Therefore; one of the tools that small businesses have found to be most valuable in helping them
offer affordable coverage could be strangled by this obscure and complex regulation.

ObamaCare regulations cause havec in the states

Many states have applied to- Washington to give them flexibility because they say many carriers
can’t comply with'the'MLR rules. Thirteen states that have applied to the federal government for
temporary “adjustments” in MLR rules have been granted waivers: But the Obama
administration has turned down requests from Indiana, Louisiana, North Dakota, and Delaware
that:they be granted waivers from the health law’s strict directives.

Indiana argued that some carriers would be forced to stop selling policies in the state if they were
not given relief from the rules. This would lead to less competition and higher prices for
consumers: Indiana asked HHS to lower the threshold MLR percentage companies would have to
meet, provide a permanent waiver for high-deductible plans, and-provide ‘a waiver for new
entrants into the individual market until 2014, Louisiana asked HHS to lower the MLR
percentages to 70 percent for 2011 and.75 percent for 2012,
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Health and Human Services officials said in letters on. November 27, 2011, to the insurance
commissioners in Indiana and Louisiana that the government is denying their requests.”

“Once again, the Obama administration took-a position in faver of higher health care costs and
against personal freedom,” said Indiana Governor Mitch Daniels after receiving the letter
notifying him of Washington’s decision: “Today’s letter is further proof that the PPACA is a
catastrophe for America and must be repealed.”' The MLR rules are particularly. difficult to
meet forplans such as Health Savings Accounts which offer high-deductible coverage, and
Indiana has a particularly high concentration of the popular cost-saving plans. Indiana had
proposed an alternative approach to phase in the MLR triggers, but it was denied by HHS.

In addition; North Dakota warned that if the government denied its réquast for a waiver that
“consumers-would be left without coverage” and many would have trouble finding new,
coverage; especially if they have a health condition. Washington denied its request as well.

This Washington-knows-best attitude that is guiding the creation of more than 10,000 pages of
rules and regulations to implement the health-law will continue to cause a-cascade of lost
coverage because it is ignoring market forces in favor of Washington rule-making.

The health law already is harming the ability of small businesses to find health insurance as a
growing namber of carriers are leaving markets; shrinking the pool of options available to small
business owners.

One of the perverse effects of the MLR rules likely will be higher health premiums. If health
insurance companies are limited in their ability to cut costs by reducing fraud, for example, they
can also meet the MLR test by increasing premiums. A higher premium produces a larger
denominator, and therefore the 20 percent available for administrative expenses would be a
larger amount of money. With fewer competitors in the market and a smaller number of products
available, carriers-would be able to charge higher premiums: Small employers would be
squeezed. The federal government may have the hubris to believe it will be able to-force carriers
to hold down premium prxces, but this is simply another form of price controls. No matter how
complex and opaque, price controls have not worked for 4,000 years, and they won’t work here
either.

Medical Loss Ratio regulations as job killers
PPACA already is having a direct impact on jobs in the health broker mdustry Dennis Lockhart,
President of the Federal Reserve Bank of Atlanta, reports that: 15

I addition to slow and uncertain revenue growth; contacts in this recovery are frequently
citing a number-of other factors that ate impeding hiring. Prominent among these is the
lack of clarity about the cost implications of the recent health care legislation. We've
frequently heard strong comments to the effect of “my company won’t hire a single
additional worker until we know what heaith insurance costs are going to be.”
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Many economists believe that uncertainty about the cost of the employer mandate is a key
contributor to the stubbornly high unemployment rate.'s

But the immediate impact of job losses has been felt most acutely in the broker community. A
recent survey found that 21 percent of independent health insurance agency owners have been
forced to downsize their businesses, including laying off employees. ' An additional 26 percent
have also had to reduce the services they provide to their clients. Many agents have lost their
jobs and their main source of livelihood, and those who remain in the business have seen their
compensation plummet.

The HHS rules require health plans to treat independent agent and broker compensation as part
of health plan administrative costs —— even though they aren’t employed by health insurance
carriers. Brokers and agents run their own businesses, hire their own employees, and pay all of
their own office expenses, working for their clients to find the best and most affordable health
insurance, usually from a range of health carriers.

None of the compensation goes to the health insurer, yet HHS rules require that it be counted
against the insuret’s allowable administrative cost.

Agents bring a great deal of value to their clients, yet these clumsy rules are shoving them aside.
Not only do they help individuals and small businesses find the most appropriate and affordable
policy from many competing carriers, but they also help companies find and establish wellness
and disease-management programs and navigate the often-complex claims process. They are a
crucial element in-the equation of helping businesses find the most appropriate and affordable
health policies for their employees.

Many smaller companies do not even have an HR department so, as the Congressional Budget
Office has noted, agents and brokers often “handle the responsibilities that larger firms generally
delegate to their human resources departments -— such as finding plans and negotiating
premiums, providing information about the selected plans, and processing enrollees.”

There will continue to be aneed for licensed, trained professionals to help individuals, employers
and employees with their health insurance needs. Yet in every state, as a direct result of the new
law’s MLR provisions, agency owners are reporting that they are reducing services to their
clients, cutting benefits, and eliminating jobs just to stay in business. In some instances, they are
simply closing their doors. :

Other studies show additional job losses as a result of provisionsin PPACA. The National
Federation of Independent Business’s Research Foundation studied the private-sector job loss
that will result from just one provision in PPACA — the Health Insurance Tax (HIT). The rise in
the cost of employer-sponsored insurance stemming from the HIT will result in a reduction in
private sector employment by 125,000 to 249,000 jobs in 2021, with 59 percent of those losses
falling on small business. 18
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Health plans are already leaving markets

The deterioration in available private-sector coverage already has'begun. Citizens in'states
around the country have learned that carriers-are leaving markets. Some of the carriers are
exiting because of onerous state regulations, others are victims of a faltering economy, but the
cascade has béen accelerated by the rules that already have taken effect and the ‘many more that
are to come as a result of PPACA; mcludmg the MLR:

Employers work very hard to find the balance in keeping the cost of health insurance as low as
posstble while offering the benefits that emplayaes want and need. Part of the way they are able
to do'this is by seeking bids from competmg instrers and: amending and adjusting benefit
structures. But if there are fewer companies offermg coverage, employers will be limited in their
choices. This also means they are limited in their options to help keep costs down.

Here are some examples of the many carriers leaving the private health insurance market:

In New York, Empire BlueCross BlueShield said it will drop.in the spring of 2012 health -
insurance plans covering about 20, 000 businesses i in the state. Mark Wagar, pressdem and CEO
of Empire, said that the company will eliminate seven of the 13 group plans it currently offers to
businesses that have two to 50 employees. The move is expected to have a great and potentially
“catastrophic” impact on small businesses in New York; according to James L. Newhouse,
president of Newhouse Financial and Insuranee Brokers in Rye Brook, NY.'" This loss of
competition inevitably will lead to higher prices and fewer choices for businesses and their
employees.

In Colorado, World Insurance Company/American Republic Insurance Company announced in
October 2011 that it is keavmg the individual matket, citing the company’s inability to comply
with insurance reguiatmns ¢ Alsoin Colorado, Aetna will stop selling new health insurance 1o
small groups in the state and is moving existing chzmts cff its plans this year, affecting 1,200
companies and 5,200 employees and their depencteﬂts ‘Aetna also has pulled out of Colorado”s
individual market because of concerns about its-ability to compete there; dropping 22,000
meémbers.™ It also has dropped out of the smatl-group market in Michigan and severa! other
states.

In Indiana, nearly 10 percent of the state’s health insurance carriers have withdrawn from the
market because they-are unable to campky with the fedéral medical foss ratio requirement.
Tndiana was hoping to bring the companies back by asking the Department of Health and Human
Services for a waiver from the rule, but Washington refused in late November 2011 to grant the
waiver.

In Towa, 13 plans have left the health insurance market since June of 2010, citing regulatory
concerns. ‘ ‘

In New Mexico, four insurers — National Health Insurance, Aetna, John Alden, and Principle
— are no longer offering i msurance to individuals or to small businesses — drying up the market
and driving out competition.?



44

In Utah, Humana is ending its particigation in the Utah Health Exchange, leaving only three
carriers participating in the exchange.”’

In Virginia, UmCare has ehmmated its individual market coverage for about 3,000
pohcyholders And shortly after the health law was enacted in 2010, a new Virginia-based
company, nHealth, announced it was closing its doors, saying that the regulatory burdens posed
by the health law made it impossible to gain investor support to continue operating.

The American Enterpnse Group announced in October 201 1 that it would stop offering non-
group health insurance in.more than 20 states.” As a result, 35,000 people will Jose the health
coverage they have now. The company cited regulatory burdens, including the medical loss ratio
requirements, in-explaining its decision to leave the markets, This means there will be less
competition in these 20 states, resulting in higher prices for consumers in many cases.

Principal Financial Group, based in lowa, announced in 2010 that it would stop selling health
insurance; impacting 840,000 people who receive their insurance through-employers served by
the company. The company assessed its ability to compete in the new environment created by
PPACA and concluded its best course was to stop selling health insurance policies.”

Another 42,000 employees of small and midsize employers learmed in January 2011 they were
losing their health coverage with. Guardlan Life Insurance Co, of America. The company
announced it was leaving the group medical insurance market (it had reached an agreement with
UnitedHealthcare to renew coverage for Guardian ctients).*® Guardian began withdrawing from
the medical insurance market in specific states more than a decade ago, and says it would be
leaving the market with or without PPACA.

Cigna announced that it is no longer offering health insurance coverage to small businesses in 16
states and the District of Columbia: California, Connecticut, Florida, Georgia, Hawati, lilinois,
Kansas, Missouri, New Hampshlre, New York, North Carolina, Ohio, Pennsy]vama, South
Carolina, Texas, Virginia, and Washington, D. c

These announcements that carriers are leaving markets accelerates a trend that the Ametican
Medical Association says leaves four out of five metropolitan areas in the United States without
a competitive health insurance market.”” The report found that in about half of the metropolitan
markets, at least one health insurer had a commercial market share of 50 percent or more. In 24
states, the two largest health insurers had a combined commercial market share of 70 percent or
more.

This is a negative and destructive trend, leaving fewer carriers to serve these markets and giving
small businesses and the insurance agents who serve them less leverage to negotiate better
benefits and lower rates among competing companies.

Other dislocating regulations
The committee may want to look into other regulations and directives from HHS that are
dislocating the market and impacting small businesses:
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Children-only policies

One of the provisions of the health law: that the Obama administration touts most
enthusiastically is the requirement that employers who offer dependent coverage allow
employees to-add their 26 year old “children” to their pe licies. It is highly ironic, then; that
another provision is causing huge losses of coverage among children whose: parants or
guardians were buying health insurance pshmes for them on-theirown.

One of the earliest indications of lost coverage came in June 2010 when Health and Human
Services Secretary Kathleen Sebetius told health insurers that they must write policies for
children-under 19; including those with pre-existing conditions; no matter when their parents
and guardians apply. This creates'an incentive for parents to-wait-to buy the coverage until
the children have a significant medical condition. This in turn creates a substantial risk of .

“adverse selection,” which makes it financially unsustainable for héalth plans to continue to
offer these policies. Rather than wait for thisito happen, many carriers have decided to leave
this market altogether: : s

Sen. Michael Enzi, ranking Republican on the Health, Educatmn, Labor, and Pensions:
Commtttee, asked his staff to:survey the states 1o find out how many Were offering child-only
pohmes Al 50 states responded to the HELP Commitiee survey, and 17 said there are no
carriers currently selling these plans to new enrollees in their states. One of the largest:
insurance markets in the country, Texas, has seen all of its carriers drop child-only health
insurance. Other states that no longer have carriérs selling child-only plans include Alaska,
‘Arizona, Connecticut, Delaware, Florida, Georgia, Idaho, Minnesota, Nebraska, Nevada,
North Dakota, Oklahoma, South Carolina, Tennessee, West Virginia; and Wyomiﬂg The
HELP Committee updated its survey of the chdd~onty market and re}easad a paper in August
2011 with a detailed summary of the states :mpacted

The MLR rules represent just one set-of market-distorting regulations imposed by the health
law. Guaranteed issue and community rating rules to come will further dislocate the health
insurance market; making it difficult for most carriers to continue to offer policies: We
should expect this cascade of lost coverage to continue.

Sicker employees could be shoved out

Two University of Minnesota law professors write that ObamaCare actually provides
incentives for “t r%eted employer dumping” of sicker workers into taxpayer—snbstd:zed
health exchanges.”

The article; “Will employers undermine health care reform by duniping sick employees?” by
Amy Monahan-and Daniel Schwarcz, explains how companies could redesign their health
benefit programs to make it more costly forsicker employees to stay with the company
health plan and encourage them to opt instead for the éxchanges.
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Monahan and Schwarcz write that this “would expose these exchanges to adverse selection
caused by the entrance of a disproportionately high-risk segment of the-population-into the
insured pool.” They said that, “Not only would this undermine the spirit of health care
reform, but it would jeopardize the sustainability of the insurance exchanges.”

In spite of this, senior HHS officials have said it would be a good thing for employers fo
“dump [their] people into the exchange, % and that Speaker Pelosi talked favorably about
ObamaCare as a way “for businesses to be emancipated from health care costs because they
have a way out or whatever works for them.”’

The only problem is that it would NOT be good for sickeremployees, who would surely
have greater-difficulty finding physicians to see them under what surely will be lower
payment rates in:the exchanges, and-it-would be bad for taxpayers who will have a much
bigger bill to pay:for exchange subsidies.

The Ohio Depanment of Insurance commissioned a study on what to éxpect from
ObamaCare from the actuarial firm Milliman, Inc. of Seattle. Milliman’s report estimates that
790,000 Ohioans will lose their private health insurance. Further, health insurance premiums
in the individual market could increase by as much.as 55 percent to 85 percent when
ObamaCare takesfull effect in 2014. Small businesses could see premium increases, and, in
many cases, “these changes could be greater than 25 percent,” not counting regular medical
inflation.

A totab of 688,000 Ohio residents will- move OUT of employer coverage, and most of those
getting coverage in the new state exchanges will be people who lost their employer coverage
because firms have new:incentives to “dump” their workers:

The employer mandate

We have written extensively about the risks of the employer mandate.” Even though small
businesses are exempt if they have fewer than 50 employees, it presents a huge obstacle to
their growth. And even if the company is small enough to escape the mandate, each of the
employees still will be subject to the individual mandate in PPACA. The costs and
disruptions are enormous.

Looking toward the future

Long before the law fully takes effect, PPACA is harming workers and employers as they face
fewer choices for health insurance.

Clearly, millions of people are having their coverage disrupted, violating the promise that
President Obama — and virtually all. of those i Congress whe voted for the law — made to the
American people. As the cascade continues, support will grow: for an alternative approach to
PPACA. T look forward, Mr. Chairman, to talking with-yow.and with members of the committee
about a better, more sustainable path forward to affordable health insurance, especiaily for small
businesses.
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House Small Business Subcommittee
' The New Medical Loss Ratios

Testimony of TimothySteltzfus Jost

Thank you Chairman Coffiman and Subconiniittee Members for the opportunity to - -
address you today on the-important topic of how meétcal loss ratios help small:
businesses. My name is Timothy Stoltzfus Jost and Fam a law professorat Washington
and Lee University. Iam also g consumer representative to the National Association of
Insurance Commissioners and a member of the Institute of Medicine. :

The Medical Loss Ratio Rule: Saving Money and Jobs for American Small
Busmesses

Of all.of the Affordab}e Care Act health insurance reforms that are currently in effect the:
most important and beneficial for American small businesses is the minitum MLR. =
requirement. Had this provision; which is first in effe:at this year, been in place last year,
Amerigan small businesses would have received rebates of $447:4 million according to a
thorough study: cenducted by the actuaries of the National Association of Insurance
Commissioners.’ Tnsurers are alréady moderating the premium increases they are
imposing on small businesses to avoid paying rebates—even redueing premiums in some
cases: The MLR requirement is reducing the cost of health insurance for American small
businesses as we speak. It thus demands the full support of this committee.

Section 2718 of the Public Health Services Act; added by section 10101(f) of the
Affordable Care Act and implemented by regulations issued by the Department of Health
and Human Services; requires-health insurers in the small group market to-spend at-least
80 percent of their premium revenues (after the cost of taxes and regulatory fees are
deducted) on payments for clinical sefvices and expenses that improve the quality of care.
An insurer that fails to meet this target must refund each year to its enrollees—including
small businesses--an amount equal to the product of the difference between the 80
percent MLR target and:its.actual MLR and the total amount-of premmm revenue (after
taxes and regulatory fees) that it collected that year.

Nearly sixty percent of small businesses offer their employees health benefits.” The -
average annual premium for single: coverage for small businesses is nearly $5000 a year
and for family coverage over §14; 000, Between 2001-and 2011, premlums for small
group family coverage grew by 103 percent. * The cost of health insurance is one of the
largest, and fastest growing, items in the budgets of many American small businesses.

Fortunately, relief is on the way through the MLR requirement. First,; many small
businesses will receive rebates from insurers that fail to meet the MLR requirement on
August 1 of next year, and each August thereafter. The NAIC study conchided that nearly
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16% of small businesses, 23% of all small business employees, would have received
rebates totaling almost $450 million had the rule been in effect last year.” Carl
McDonald, a respected Wall Street analyst with Citi, concluded from his own review of
the data that the top five U.S! insurers aloné would have rebated almost $282 million to
small businesses.® Actual rebates for 2011 may be greater or less, but they are certain to
be substantial, and will most likely be used under rules released earlier this month by
HHS and the Department of Labor to reduce premiums for health insurance going
forward.”

But the purpose-of the MLR requirement is not to generate rebates, but ratherto reduce
premiums. li'does this in two ways. First, it provides a strong incentive for-insurers to
become more efficient; reducing administrative costs. There are wxdespread reports that
insurers are doing this; including a GAO report from last summer.® As insurers reduce
bureaucracy, they are able to reduce premiums for small businesses.

More importantly, however; the MLR requirement ensures that-as medical costs
themselves are reduced, premiums are reduced accordingly. It has been widely reported
that the growth in health care spending has dropped sxgmﬁcantly in the recent past.” This
may be due in part to reduced utilization bécause of the recession or because of increased
cost sharing, buf also is attributable to reductions in prices, such as those caused by a
number of widely used drugs going generic. ‘As medical inflation declines, however, the
MLR requirement forces insurers to pass the savings directly on to consumers in reduced
premxums 10 Already fast summer, the GAO: found that the MLR was driving down
premlum increases. ' Lhave heard-a number of reports inrecent weeks of businesses that
are seeing dramatic reductions in premium increases, indeed in some cases reductions in
premiums themsélves, directly because of the MLR requirement. I'have also heard state
insurance commissioners relate that insurers in their states are filing requests to decrease
premiums or offer premium holidays, agam specifically because they would rather reduce
premiums now than pay rebates later.”

The Minimum Mediecal Loss Ratiois Not Destabilizing Insurance Markets

Some argue, however, that the MLR rule is destabilizing insurance markets. Although
some insurers have had to change their business practices to meet the MLR requirements,
most are alveady in.compliance:” A study by the GAO found that 70 percent of the 610
insurers in the small group:market that are subject to the MLR requirement, covering
76% of covered lives, would have been in full compliance with the MLR requirement in
2010 had the rule been in effect.”® Presumably even more will be in compliance in 2011,
since they have had a full year to adjust their business models. . Moreover, some states
had MLR reguirements that-approximated the federal MLR requirement in-place before
2011, and in those states-insurers should already be in compliance.

Section 2718 delegated to the NAIC the responsibility for establishing the definitions and
methodologies to be used by HHS for implementing the MLR rule. The statute
specifically charged-the NAIC and HHS to consider the special circumstances of “smaller
plans, different types of plans, and newer plans.” The NAIC conducted an open process
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that fully involved interested parties, including insurers and brokers and agents, as well as
consumer representatives and re§ulat0rs. The NAIC recommendations. were adopted
nearly in their entirely by HHS."* T : =

As written, the rule makes special accommodation for smaller insurers, recognizing that
their claims experience can vary-randomly from year to year: Insurers with fewer than.
1000.covered lives are not even required to pay rebates initially, and insurers with fewer
than 75,000 covered lives—the vast majority of insurers in the country-—receive an
upwards adjustment to their MLR for “credibility” of their experience. Insurers that
predominantly sell-high deductible policies also get a special upwards adjustment to
accommodate their business model; - Insurers entering a new: market receive special
accommodations under the rule. All insurers get to claim money they spend on health
care quality improvement—for example expenditures to improve patient outconies and
safety, 1o reduce errors, to improve wellness and:prevention, and to-prevent hospital -
readmissions—in the numerator of the MLR formula. Under HHS’ recently issued final
rule, insurers can also-claim part of their acereditation costs as-well as the-costof -
converting to the ICD-10 claims coding system as quality improvement expenses:

Afterall of these adjustments accrue in the insurers’ favor, some will stilt fall short of the
federal minimum standard-and have to pay a rebate to their customers. Even then;. -
however, there is little evidence that this is having an effect on-competition in insurance-
matkets. Section 2718 permits states to petition HHS for adjustments to the MLR target
in the individual market if the state believes that ‘strict application of the MLR rule will
destabilize their market.” Seventeen states have petitioned for an adjustment, indicating
that two thirds of the states did not believe the MLR was having a destabilizing effecton
their markets. HHS has granted adjustments to six states, denied four requests; and seven
are still pending.

A paper issued by the Galen Institute last week claims that the MLR requirement is
leading to a “radical restructuring” of health-insurance, and cites examples-of a number of
insurers who-are ceasing the offering of cértain plans or withdrawing from certain
markets.”*" If one looks further at the sources ¢ited in the paper, however, virtually none
of these withdrawals had-anything to do with health reform, much less with the MER -
requirement. Empire Blue-Cross Blue Shield; for example; atiributed its elimination of -
thirteen group plans to four years of financial losses, which can hardly be the fault of the
MLR rule which went into'éffect only this year.. The Principle Financial Group ceded its
health insurance business to United and left the market because “our medical business
has been declining in relative size for a number of years.”'® It decided to focus on other
lines of business: Cigna also stated that it decided to-cease offering small group coverage
in several states for strategic business reasons; but remained in the individual market
where it will still be subject to-the- MLR. ‘UniCare explicitly stated that its decisionto
leave Virginia wasnot based on health reform.  National Health had only 60 policies in
New Mexico and the “thirteen plans™ that left lowa were apparently owned by a single
insurer, which only covered 700 Iowans and thus would hot have had to pay rebates in:.
2011. ~ -
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The HHS Indiana MLR adjustment request determination, mentioned prominently in the
Galen paper, illustrates the problem with attributing changes in-dynamic markets to
health reform. The Galen paper claims that “nearly 10 percent of the state’s health
insurance carriers have withdrawn from the market because they are unable to comply
with the federal medical loss ratio requirement.” In-fact Indiana claimed initiaﬂ_y that
five insurers had withdrawn from its individual market; later adding two more.!’
However, one of the initial five, it turned out, had never actually sold policies in Indiana.
Two more had MLRs well in excess of the 80 percent requirement and did not claim that
the MLR requirement had anything to do with them leaving the market. - Another insurer
stated that its withdrawal had nothing to do with health reform, yet another withdrew
because it was-under a rehabilitation order, while a third stated that it withdrew for
unrelated business reasons. The remaining two insurers both had fewer than 1000
enrollees in Indiana, and would not have had to pay rebates in' 201 1. None of the insurers
claimed that they were leaving Indiana because of the MLR requirements.

Nationally, hindreds of insurers sell-thousands of health insurance plans: The market for
health insurance is very dynamic, with insurers coming and going from markets all the
time for their own business reasons. To attribute every withdrawal from insurance
markets to MLR requirements is to misunderstand profoundly insuranceé markets. Most
insurers are in facttrying to comply with the ACA MLR requirement and stay in the
game for 2014; when the exchanges and premium tax credits will provide a huge new
market for health insurance.

Congress Should Not Increase Premiums for Small Businesses to Protect the Income
of Brokers and Agents:

The most vociferous complaints about the MLR requirement have come from agents and
brokers, who believe that the MLR requirement is reducing their commissions. There is
some evidence that one way in which insurers are reducing their administrative costs is
by cutting their marketing costs, including agent and broker commissions. It is not
accurate, though, to say that the MLR is “forcing” the reduction of this one administrative
expense. Insurers have choices about how to reduce their administrative costs. : Agent
and broker commissions compete with other administrative costs and with profits. . In a
year in which the largest insurers:made record profits, it is‘cledr insurers made a choice.

Cuts in-agent and broker commissions are far from universal.: This issue was studied
closely by the NAIC task-force. It concluded “In 2011, a significant number.of
companies have reduced commission levels, particularly in the individual market.
However; a significant number of companies have not reduced commissions in 2011, 1®
The NAIC’s:conclusion was based in large part on state-by-state data submitted by the
National'Association of ‘Health Underwriters (NAHUY); which showed a complex pattern
in which some companies in some states were cutting commissions; others were not, and
many were changing their method of compensation, moving from:percentage
commissions to per-member per-month compensation. - The GAO inits July report
concluded that most of the insurers it interviewed were cutting commissions, but it
interviewed only eight insurers, hardly a representative sample. The Insurance
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Information Institute recently reported that the number.of em EPloye:d insurance agents and
brokers actually increased between 2010 and 2011 by 5500. !

The effect of the MLR on agent and broker commissions must be understood in context.
Historically, agents and brokers have been paid based on percentage of premiums. As
health insurance premiums have grown dramatically in recent years, so have s
commissions. Yet the level of effort required of agents and brokers has remained largely
the same, or perhaps with increased use of I'T and automated eligibility and enroliment
systems has even-decreased. Commissions-have also varied dramatically fronsstate to
state.” A report from the Kaiser Family Foundation issued last week found that average
comimissions in the small group matket varied from less than 1% of premmms in
Alabama and North-Dakota to about 7% of premiums in Utah and California.®® From the
data NAHU submitted to the NAIC, it appears that- when commissions have been cut;
they have ‘often been cut from véry high levels — as high 'as 15 to 20 percent - to levels
more in accordance with the market general ty.

Congress does not exist, of course, to protect the income of any special interest group: If
there were solid data that the MLR was causing consumers to lose access to the valuable
services of agents and brokers, that might be a subject of concern. But the NAIC found
no evidence that this was happening: Indeed, the NAIC study - found'that states with high
state MLR requirements had not experienced loss of access to agent and broker
services.?' - The NAIC plenary, as has been widely reported, did recently decide to
recommend in & closely divided and politically contentious vote to recommend that -
Congress amendthe MLR law to preserve consumer accessto agents and brokers: Tt
produced no evidence, however, that.consumers are having difficulty finding agents and
brokers.- Indeed, none of the state MLR adjustment requests have yet produced evidence
of reduction in agent and broker services to consumers; and some states have not even
asserted that this is an issue.

Any cuts in agent and broker commissions are occurring because of the business
decisions of insurance companies. Insurers have been looking for a way to cut-their -
marketing costs and have moved away from commissions, switching to per-member per-
month. Many insurers are also marketing directly over the internet. The MLR gavethe
insurers an opportunity to all act together at once to cut their marketing expenses without:
risking antitrust scrutiny=-and to-blame their decisions on the Affordable Care Act;
which many insurers dislike forother reasons: If Congress were to-withdraw agents and
brokers commissions from the MLR denominator, as H.R. 1205, a bill offered by
Congressman Rogers, would permit, it is likely that insurers would increase their
administrative costs and profits—and small business premiums--but it is unlikely that
they would restore commission cuts.

Agents and brokers do provide valuable services for small businesses. They deserve fair
compensation for these services. The NAIC found that the average insurer paid about 4.5
percent of premiums in commission in the small group market.? This compares with the
approximately 13.6 percent of premiums that insurers spend on pharmaceutical costs, and
a probably even lower percentage on primary care.”> 1am not sure that Congress should
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be in the business of deciding how much agents and broker should be paid, but I am
doubtful an argument can be made for restoring 20 percent commissions at a time when
many small businesses are struggling to meet premium payments to cover basic medical
care.

Repealing or Amending Medical Loss Ratio Requirements Will Increase the Deficit

Finally, Congress must consider one other issue—the effect of any legislative-changes in
the MLR requirement on the federal budget deficit. Premiums paid for small business
health insurance coverage are taxable neither to employers nor to employees. Premiums
are not only free from the income tax; but also from payroll taxes (as well as from state
income tax in many states).- That means.for an employee in the 15 percent tax bracket,
30.3 percent of the cost-of health insurance coverage is written off as lost tax revenue.
For an employee in the 28 percent bracket, 43.3 percent of the preémium is lost in tax
revenue. If, as is widely reported, the MLR is resulting in lower premium increases, or
even in premium decreases, small businesses will retain more in profits and employees in
cash income. This also means, of course, that more taxes are going toward federal deficit
reduction.

If you change the MLR rule to allow insurers to add commissions of 5, or 10, or even 20
percent on top of the 20 percent insurers can already claim for administrative expenses to
the cost of an insurance plan-sold to a small business, you are increasing the cost of doing
business for small businesses and killing job creation. But you are also-increasing the
size of the federal deficit, and not insignificantly. The CBO has yet'to price legislation to
amend the MLR, but I will be surprised if the-cost is not in the billions, perhaps tens of
billions, of dollars over the ten year budget window. - If you are serious about the budget
deficit, reject any legislative changes to the MLR.

Conclusion

The MLR isa powerful tool to control health premium costs. - It:is bringing down health
insurance costs for small businesses, promoting their prosperity and facilitating job
creation. It is encouraging insurers to be more efficient and to cut unnecessary
administrative costs. - Any attempt to eliminate the MLR or to change it to-allow insurer
spending to continue unchecked can only raise costs for:small businesses and for all
insared Americans. [ .encourage vou to support small business by keeping a strong MLR.
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MEMORANDUM

June 9, 2011

TO: Kevin McCarty, Chair
Professional Health Insurance Advisors (EX) Task Force

FROM: Sandy Praeger, Chair
Health Insurance and Managed Care (B) Committee

RE: Committee report on options for amending the Medical Loss Ratio formula to address
concerns about access to agent and broker services
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On March 27, 2011, the Professional Health Insurance Advisory (EX) Task Force charged the Health
Insurance and Managed Care (B) Committee with the task of collecting, analyzing and reporting to the
Task Force available data on agent and broker commissions and identifying “options to modify MLR
definitions, methodology and/or numerical standards that may be necessary to protect insurance
consumers, and to preserve the important role of producers in the health insurance transaction and in the
resolution of disputed health insurance claims.” The final report adopted by the Committee on June 7,
2011, is attached.

To complete its charge, the (B) Committee referred the task to the Health Care Reform Actuarial (B)
Working Group which collected data from the National Association of Health Underwriters (NAHU),
Connecture, three large health insurance companies, and several states. However, each of these data sets
proved to be incomplete and have significant limitations.

The Working Group, therefore, relied heavily on the data from the NAIC Supplemental Health Care
Exhibit (SHCE) for 2010. Using the SHCE data, the Working Group was able to analyze the potential
impact of various MLR amendment proposals on potential rebates. It must be noted that the MLR and
rebate numbers listed in the report are for analytical use only. These are not the final numbers for 2010,
even if the MLR and rebate program were effective in 2010. The final MLR and rebates would be
adjusted for credibility based on average deductible and membership instead of membership only, 3-
month runoff, and deferrals. More importantly, future years may differ significantly from 2010. As
detailed in the report, carriers will likely make changes in their operations as they implement and react
to the various provisions of the Affordable Care Act. Therefore the numbers in the report should only
be used to demonstrate the relative impact of the various options, not the actual level of rebates
expected.

As noted during Working Group and Committee deliberations, the report does not address the issue of
whether an adjustment to the MLR formula is necessary or whether consumers will be negatively
impacted by agent and broker commission cuts. The charge given the Committee specifically states that
they are to provide the options “without determining whether any change is necessary.” In addition, the
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Working Group determined that there was not enough verifiable data readily available and there was not
enough time to collect such data. The Working Group and Committee did receive data from California
on commission trends over the past ten years that may be of assistance to the Task Force as you look at
the bigger issue of whether a change in the MLR formula is necessary. That data is included as a
supplement to the report. The Committee is prepared to collect similar data from other states if the Task
Force believes it would be helpful to your deliberations, but it will require more time.

We hope you find the options listed in the attached report, and the analysis of their impact on rebates,

useful as the Task Force considers this very important issue. We would be glad to answer any questions
regarding the report or provide any additional information the Task Force may need.

© 2011 National Association of Insurance Commissioners 2
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Report of the Health Care Reform Actuarial (B) Working Group to the Health Insurance and Managed Care (B)
Committee on Referral from the Professional Health Insurance Advisors (EX) Task Force Regarding Producer
Compensation in the PPACA Medical Loss Ratio Caleulati

May 26, 2011
Introduction

The Professional Health Insurance Advisors (EX) Task Force made the following referral on March 27, 2011 to the Health
Insurance and M: d Care (B) Cc ittee at the NAIC’s 2011 Spring National Meeting in Austin, TX:

Referral Language: Health Insurance and M d Care (B) Ci ittee is to complete the following:

»  Collect, analyze and report on relevant data regarding the level of commissions and/or other payments to
producers in the individual, small and large group markels, including, but not limited to evaluating 2010 gross
commission or fee payments as a portion of the denominator in the medical loss ratio (MLR).

e Without determining whether any change is necessary, identify options 1o modify MLR definitions, methodology
and/or numerical standards that may be necessary to protect health insurance consumers, and to preserve the
important role of producers in the health insurance transaction and in the resolution of disputed health
insurance claims.

o Other related matters as necessary.

This was then referred to the Health Care Reform Actuarial (B) Working Group (HCRAWG) of the Health Actuarial (B)
Task Force on April 4, 2011 for completion.

Executive Summary

The Working Group received various suggestions as to possible ways to modify MLR definitions, methodology and/or
numerical standards to support producer compensation. Some of these variations could be combined as appropriate.

Al of these options are in addition to the default option of making no ch to the current MLR formula, Here is 2
saummary of the variations identified:

1. Types of p ion in addition to issi if any, eligible for special treatment;

2. Types of producers for which pensation is eligible for special treatment;

3. Limits, if any, on the it of f given special treatment;

4, Increase the numerical MLR standards (85% and 80%;) to reflect the exclusion of commissions;

5. Sub producer tion deduction for the federal tax deduction;

6. Limit the number of years that special treatment of producer comp ion will be applicable to the

period prior to 2014 when guaranteed issue will apply and exchanges will be in place.

The Working Group collected data from the National Association of Health Underwriters (NAHU), Connecture, three
large health insurance companies, and several states, regarding commission levels. Each of these data sets are
incomplete and have significant limitations and none of the private data was fully exposed for public review and
comment, reducing our ability to draw meaningful conclusions from them. In reviewing this data, the Working Group
has the following observations:

1. The numerical data from the three companies, NAHU, and Connecture do not provide a clear trend in
commission reductions prior to 2011,

2. However, some of the states with higher MLR requirements do report reductions in commissions over several
years in their states,

3. In 2011, a significant ber of panies have reduced ission levels, particularly in the individual
market, However, a significant number of companies have not reduced commissions in 2011,

4. The states with higher MLR requirements have not observed any problems with consumer access to
insurance or to producers.

© 2011 National Association of Insurance Commissioners 3



60

The Working Group also evaluated options based upon data derived from the Supplemental Health Care Exhibit
(SHCE) for 2010. Highlights from the SHCE 2010 data include the summary tables below showing rebates that would
have been payable had the rebate requirement been in effect for calendar year 2010 (“PMPM?” refers to “per member
per month”).

Table A-MLR and Rebate Levels

C oonics | Manie dian | Rebate | Rebate | Viember

< M cbate ebate

MLR and Rebate Levels Paying | Receiving | MLR | SMillions | pvpM | Months
Rebates* Rebates (Millions)

Tndividual Market 142% | 52.9% | 73.6% | 89784 | $8.00 | iz

Small Group Market 15.7% | 228% | 82.0% | s4474 | s2.13 | 210

Large Group Market 5.0% 1 14.7% | 894% | 35267 | SLi13 | 465

* 3,196 company/state combinations in data, each company counted for each state in which it writes.
The following table captures the relative levels of compensation included in the SHCE data.

Table B-Compensation Levels

Compensation Producer Commissions Other Sales Expenses Member
Levels (SHCE 10.2) PMPM (SHCE 10.1) PMPM Months
% of Earned Premium % of Earned Premium (Miltions)
Individual 5.86% $12.28 1.04% $2.18 121
Smail Group 4.52% $15.08 0.65% $2.17 210
Large Group 1.84% $6.12 0.52% $1.73 465

Using the SHCE 2010 data, we were able to estimate the effect of 12 modlficatmns had they been in effect in 2010,
These modifications reflect ¢k ing different p of the MLR caicul including various caps on those
modifications. The basic modification is the first one, excluding agents and brokers fees ami commissions. The other
modifications are variations from this basic change. Below is a table showing the impact of this basic medification,
followed by results of capping the ission adj at various levels. The tables showing results for the
complete set of modificati idered are ined in the body of the report.

1t shouid be noted that cur analysis of rebates that would have been paid for 2010 reflects federal income taxes (FIT)
as reported in the SHCE. We had extensive di ions as to whether FIT would have been lower, and rebates
therefore higher, if rebates were actually required for 2010. The thinking was that a liability would be held for
anticipated rebates, which would reduce profits and therefore reduce FIT. However, an alternate view was that the
rebate rules require FIT to be stated ignoring the impact of rebates. Language in the NAIC Regulation for Uniform
Definitions and Standardized Methodologies for Calculation of the Medical Loss Ratio for Plan Years 2011, 2012 and
2013 contains language that can be interpreted to support that position. The federal regulation, which is th that
applies, seems unclear on this point. We believe this is an important issue that must be resolved before rebates are
calculated next year and we stand ready to investigate it further through discussions with federal regulaters and
interested parties if requested. However, it is only a dary issue for purp of this report and we concluded that
we did not need to resolve it in order to finalize our report on producer compensation.

The results in Table C are intended to illustrate the relative impact of the first modification, not the actual level of
rebates expected. Results for 2011 and later years are likely to differ from 2010 for several reasons. Carriers will
likely make changes in their operations as they implement and react to the various provisions of the Affordable Care
Act. Changes in commission scales are just one example of this. In addition to operational changes, they are likely to
fine-tune accounting procedures with respect to the SHCE reporting. For example, many carriers may not have had
time to consider all of the administrative expenses that might qualify as quality improvement expenses for 2010, but
may pay more attention to this for 2011, when this item will affect actuai rebate calculations.

Modification 1 subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2) from the adjusted earned
premium used in the rebate formula.
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Table C-Modification 1

% of % of
Compani Memt Medi Rebate Rebaie
Paying Receiving | MLR | $Millions | PMPM
Rebates Rebates

Individual Market 11.1% 31.3% 78.8% | %4013 $3.32
Differences from Table A -3.1% -21.6% 5.2% | -$577.0 | -$4.77
Small Group Market 8.4% 7.6% 87.0% | $146.2 $0.70
Diff from Table A -7.3% -15.2% 47% | -8301.2 | -8143
Large Group Market 8.9% 54% 91.6% | $2159 $0.46
Differences from Table A -6.1% -9.3% 22% | -$310.8 | -$0.67

It has been suggested that rather than excluding all producer compensation from the formula, the exclusion be
capped. We evaluated various caps, both on a percentage of premium basis and a PMPM basis, Generally a cap of
about 3-4% would restore half the rebate reduction for individual, while a cup of under 2% would have a similar
impact for the small and large group mavkets. Similarly, a cap of about $6 PMPM would restore half the rebate
reduction for individual and a cap under $6 PMPM would do so for both group markets.

As evidenced in Table C, adjusting the MLR calculations for producer compensation, results in an increase in the
MLR by several percentage points. The Working Group calculated the “break-even” MLR level that would preserve
the level of rebates prior to the commission adjustments. For the three markets (and no commission cap), this break-
even level is about 86%, with seme variation by market.

The Working Group did not consider modifications fo the MLR calculations based on producer type.

Finally, it has been suggested that the producer compensation deduction should replace the federal tax deduction, As
discussed above, it is unclear whether FIT would have been lower, and rebates therefore higher, if rebates were
actually required for 2010, If the answer is no, then the impact of the suggestion to replace the federal tax deduction
with a deduction for producer compensation, had it been in effect in 2010, can be seen by comparing Tables 0 and 11
in the report. This parison shows a reductien in rebates of 29% in the individual market, 7% in the small group
market, and 5% in the large group market. If, on the other hand, FIT would have been lower if rebates were
required, we believe rebates in Table 0 would be in the range of 30% higher. This would increase then the reduction
in rebates that would result from replacing the federal tax deduction with a ded: for prod compensation to
roughly half for the individual market and roughly a quarter in the group mavkets, thus having a significantimpact
on the rebate levels if the numerical standards remain the same.

Data Collection

Data to perform analyses to complete the charge were of two general types: NAIC Supplemental Health Care Exhibit (SHCE)
Data and producer reimbursement data from outside sources.

NAIC Supplemental Health Care Exhibit Data

Our primary source of data was the Supplemental Health Care Exhibit {SHCE), a new exhibit added to the annual statement
reporting requirements to provide data needed for the MLR calculation under the Affordable Care Act (ACA). Data for the
year 2010 from the SHCE (a list of elements can be found in Appendix A) as of 4/14/11 was extracted from the NAIC
database. The data is unaudited and was used without modification, The collected SHCE data was used to calculate the
approximate MLR and rebates in the manner detailed in the NAIC's Regudation for Uniform Definitions and Standardized
Methodologies for Calculation of the Medical Loss Ratio for Plan Years 2011, 2012 and 2013 per Section 2718 (b} of the
Public Health Service Act (#190). The data was also used to calculate MLRs and rebates using modifications to the
standardized calculation to reflect some of the options identified regarding commissions.

Producer Compensation Data from Outside Sources

Because the SHCE is not available for years other than 2010, we needed to rely on outside sources for data regarding
commission trends in prior years and changes occurring in 201 1.

© 2011 National Association of Insurance Commissioners  §



62

National Association of Health Underwriters (NAHU)

NAHU provided compensation schedules by company by state, generally from 2009 through 2011, with a few schedules
provided back to 2008. The data was blinded as the information is considered proprictary and is used for competitive

differentiation. This blinding p d analytical chatl and, consequently, conclusions reached from the analysis of the
data are debatable. It appears that while some commission schedules went down from 2009 to 2010, many more have
dropped from 2010 to 2011. Many carriers maintained stable commission schedules between 2009 and 2011, however, and in

a few cases schedules went up between 2009 and 2010 or between 2010 and 2011, Complicating the analysis, some
schedules were restructured year over year with no apparent indication of the relative level of the subsequent schedule. In
particular, some carriers have moved from percentage commissions to PMPM or PEPM (per employee per month)

compensation or introduced tiered commission es. Tt is not pp if these restructurings were for new product
packaging, strategic positioning, reflection of relative inconsi ies in prior schedules, or for some other reason, There was
no indication that reductions in scheduled cc ion were intended to offset the growth in premium to maintain a

consistent income level for producers, aithough that may have been a motivating factor for some companies, since premium
rates have increased dramatically over the past decade.

On the basis of our analysis we conclude that companies did not sy ically d the per of premium provided
as provider compensanon between 2009 and 2010, We further conclude there has been a wxdespread decrease in first year

p of p comp ion in the individual market in 2011, although trends are less evident with respect to
renewal commissions or the group markets. We were unable to analyze changes in absolute dollar amounis of producer
compensation, which are the results of applying changing producer comp to cf g premium amounts.

Connecture

Connecture is a software company that provides technology to Health Insurance Carriers, Brokers, and Exchanges, both
public & private. Connecture’s source for the submitted data was a third-party market research company; not Connecture’s
clientele. Given the sensitive nature of the data it supplied, Cc insisted that the data not be made public. The
Connecture data is based on broker commission schedules for large carriers from 2005 through 2011, The data appears to
show for some larger carriers in the individual market that first year commission have dropped in some states by
as much as 30% - 50% in 2011, In other states commrssmns stayed level or did not drop as dmmauca!ly No pattern can be
seen in the individual market 1 ec n nor the group market commission percentages. No pattern can
be seen in any market for years prior to 2011, The data generally provides validation to conclusions reached with the NAHU
data.

Major carriers

The Working Group asked the three largest groups of health insurers, Aetna, United Healthcare, and WellPoint, to submit
data showing company experience by individual, small group, and large group lines of business by state for the years 2006~
2010. At the suggestion of the companies, a template was prepared to clarify the data request and promote uniformity in the
data being submitted to the Working Group. The companies were not able to provide data for all states within the short time
available, but provided data for three or four representative states. They also were not able to provide information on ¢utrent
commission scales. The Working Group has identified this as a lower priority. The data was submitted to the Working Group
through AHIP (America’s Health Insurance Plans), a national association of health insurers, with the names of the companies
and states replaced by “1, 2, 3” and “A, B, C”. The companies requested confidentiality with respect to the data submitted,
even though it was blinded, due to a concern that it would be possible to identify the company and state based on the data.
Therefore, it was not available for review by interested parties.

The companies provided data for total direct premiums earned, agents and brokers fees and commissions, and member
months, They were unable to break out first-year versus renewal experience in the time allowed. Using this data, the Working
Group calculated commission rates both on a percentage basis and a member month basis over the years reported. In
reviewing these summary results, there were no detectable commission trends in any of the lines of business leading up to
and including 2010. Please note that this is an aggregate result, which is affected by factors such as the states reported,

11

product mix over time, and the relative proportions of new busi versus i in each reported year.
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States

The Working Group contacted 11 states that have relatively high required minimum loss ratios and asked them to provide
comments about the impact of those loss ratios in their states, Ten states responded and Appendix B contains a summary of
the responses. The following are general comments about the responses:

1. State calculations of MLR differ from the federal MLR calculation in important ways - especially with respect to
the deductions from premium allowed in the federal MLR.

2. Consumers continue to have access to insurance and producers without noticeable problems.

3. There have been some reductions in both individual and small group producer compensation, with more individual
health insurance being sold directly to consumers.

4. For several states, the MLR changes have been too recent to allow for changes to be observed.

There were 4 states in addition to the 11 surveyed states that provided data related to producer compensation. Maryland
provided some data on comp ion arr for specific companies. The data went back as far as 2003, but in most

cases only the most recent schedules are provided. There are three companies where previous and current compensation
schedules can be compared.

For the first company, only the small group schedules can be compared. This shows a switch from a percentage of premium
method for commissions to a per employee per month {PEPM) schedule. A second company has reduced per capita per
month commission (PCPM) levels by about 15% for both small group and individual busi although it has app
introduced new incentives, so the overall etfect is not known. Finally, a third company introduced a new small group
schedule which appears to increase agent comp ion, since the p are unch d, but new incentives are added.
While this information is limited, it is basically consistent with other information discussed above in that it suggests

mo from commission ar based on p of commissions to a flat dollar amount per employee,
particularly for group business.

Maryland provided data from 2002 through 2010 for the ratio of total producer compensation to earned premium for the
individual, small group, and large group. The data for all three markets shows sizeable i in that p over the
time period. Without more specific data it is only possible to hypothesize about the cause of the increases. This data is only
for one state so it is not possible to make nationwide inferences.

California provided data from 2000 through 2010 for the ratio of total producer compensation to earned premium for the
individual, small group, and large group. For the individual market, the data were comparable for 2005 through 2010, and for
the group markets (large and small) the data were comparable for the period 2003 thmugh 20]0 The data for the individual
and small group markets shows very modest decreases in commission { ially less than the increases in
premium rates over the observation period) and very modest increases m commission percentages in the large group market.

Data received from the other states is useful for background purposes but does not add to the above analysis.

Options

The following options to modify MLR definitions, methodology and/or numerical standards are ones icated to us by

various parties during our discussions, All of these are variations on the initial proposal to exclude broker comp ion from
the MLR calculation. Some of these variations could be combined as appropriate. All of these options are in addition to the
default option of making no changes to the current MLR formula.

1. Types of compensation in addition to commissions, if any, eligible for special treatment:
a. Bonuses
b. Incentives
¢ Direct sales salaries and benefits
d. Payments by one carrier to another to market the first carrier’s health plans
e. Fees paid to exchanges (beginning in plan year 2014)

2. Types of producers for which compensation is eligible for special treatment:
f.  Independent
g. Captive
h. Employees of the carrier
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3. Limits, if any, on the amount of compensation given special treatment;
i. Cap on per of premi uded
j. Cap on dollar amount per individual policy or group certificate or per member month

4. Increase the numerical MLR standards (85% and 80%) to reflect the exclusion of commissions

5. Currently, the MLR formula allows all federal taxes to be excluded from the calculation. A possible modification to
the formula would allow producer comp ion to be excluded from the caleulation, but would allow the deduction
of only those federal taxes that result from the enactment of the ACA. (These taxes will not be levied until 2014,)

6. Limit the number of years that special treatment of producer comg ion will be applicable to the period prior to
2014 when guaranteed issue will apply and exchanges will be in place, A variation on this would be grading the
allowable excluded amounts from a maximum in the first plan year to no allowable excludable amounts in 2014.

As discussed below, we were able to estimate the effect of many of these options had they been in effect in 2010, from the
SHCE. This analysis assumes options 1.a, 1.b, and 1.d, are all treated the same as ¢ issions and that o issions imclude
those paid to captive as well as independent producers. The data in the SHCE did not allow quantification of other options.

As another option, exclusion of producer compensation up to a maximum percentage of earned premium from the MLR
calculation could be at the option of cach state. The default would be that no producer compensation would be allowed for
exclusion. This option was not quantifiable, as there is no way to determine which states would choose this option. However,
SHCE data is segregated by state, so the effects of a capped exclusion for a given state could be quantified. SHCE data by
state is summarized in Appendix E.

MLR Rebate Estimate Modeling

2010 SHCE data was used to calculate an estimate of MLRs and rebates that would have been payable had the rebate
requirement been in effect for calendar year 2010, The exact caleulation is given in Appendix D. There are differences
between some of the data elements that would be used for an actual MLR rebate calculation and the data-that is found in the
SHCE, which lead to differences in the calculation used in this analysis and the actual caleulation under Section 2718 of
PPACA:

®  The SHCE defines incurred claims as any claims paid in the reporting year, irrespective of incurral year, plus the
year-over-year change in year-end reserve estimates. The actual MLR calculation defines i d claims as claims
incurred in the reporting year and paid as of 3/31 of the following year, plus the estimate of remaining amounts
unpaid as of 3/31 of the following year.

*  The actual MLR calculation incorporates a credibility adjustment based on the number of life years and the average
deductible for a given block of insurance plans. The SHCE does not give deductible information; so it was assumed
the deductible adjustment factor in the credibility adjustment was 1.0, implying all deductibles in the SHCE data
were less than $2,500. The effect of this assumption is to overstate the rebates

*  The impact on federal income taxes that result from rebates is not considered in the calculation for this analysis.
Only taxes as reported in the SHCE enter the calculation. Because no rebates are actually payable for 2010, reported
taxes do not reflect any adjustment for rebates. It is unclear whether the reported taxes and the rebates calculated
would be affected if rebates were payable. {See Appendix C for discussion of this issue).

The variances between the calculated and actual MLRs due to these differences cannot be accurately determined.

The resuits of the rebate estimate modeling are as follows (PMPM = per-member-per-month). Please see Appendix D for the
detailed calculation:
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Table 0: no change to current formula

% of % of
. N Member
Mok Med
C Rebate Rebate Months

Pa;ing Receiving MLR $Millions | PMPM e
Rebates Rebates (Mitlions)

Individual Market, Nationwide 14.2% 52.9% 73.6% $978.3 $8.09 121
Small Group Market, 157% | 728% | 823% | Sa474 | sui3 210
Nationwide
Large Group Market, 15.0% 147% | 894% | $5267 | SLI3 465
Nationwide

*3,196 company/state combinations in data, each company counted for each state in which it writes.
The following table shows the relative level of compensation included in the SHCE.

Compensation Levels

Compensation Producer Commissions Other Sales Expenses Member
Levels (SHCE 10.2) PMPM (SHCE 10.1) PMPM Months
% of Earned Premium % of Earned Premium {Millions)
Individual 5.86% $12.28 1.04% $2.18 121
Small Group 4.52% $15.08 0.65% $2.17 210
Large Group 1.84% $6.12 0.52% $1.73 465

The results in the following tables are intended to illustrate the relative impact of the various options, not the actual level of
rebates expected. Results for 2011 and later years are likely to differ from 2010 for several reasons, Carriers will likely
make changes in their operations as they implement and react to the various provisions of the Affordable Care Act. Changes
in commission scales are just one example of this. In addition to operational changes, they are likely to fine-tune accounting
procedures with respect to the SHCE. For example, many carriers may not have had time to consider all of the administrative
expenses that might qualify as quality improvement expenses for 2010, but may pay more attention to this for 2011, when
this item will affect rebate calculations.

Quantifiable Options

As previously mentioned, we were able to estimate the effects of many of the options identified above, assuming they had
been applicable in 2010, using 2010 SHCE data.

These modifications exclude either all or some of payments made to producers from the adjusted earned premium, which is
both the denominator of the MLR formula, and the amount to which the rebate percentage is applied.

The following table shows which of the items listed in the “Options™ section above relate to the various modifications
discussed below:
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1.c. Exclude 3.a. Cap exclusion | 3.b. Cap exclusion | 4. Increase the 5. Exclude only
Direct as percent of per member month | numerical MLR | federal taxes that
Sales Salaries and premium standards result from the
Benefits in addition ACA (none in
Modification to Commissions 2010}
1
2 X
3 X
4 X X
s X
6 X X
7 X X
8 X X X
9 X X
10 X X X
11 X
12 X X

Modification 1

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2) from the adjusted earned
premium used in the rebate formula (please see Appendix D for the detailed calculation). Line 10.2 shouid include bonuses
and incentives as well as commissions. However, this is the first year the SHCE has been completed and the data
has not been audited, we cannot verify this with certainty. The results of the rebate estimate modeling are as follows:

Table ]
% of % of
Compani Members | Medi Rebate Rebate ﬁz‘g&?
Paying Receiving MLR SMiltions | PMPM (Mimons)
Rebates Rebates
Individual Market, Nationwide 11.1% 31.3% 78.8% $401.3 $3.32 121
Small Group Market,
Nationwide 8.4% 7.6% 87.0% $146.2 $0.70 210
Large Group Market, 8.9% 5.4% 91.6% | $2159 | $0.46 465
Nationwide
Modification 2

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2), and direct sales salaries and
benefits (SHCE Part 1, Line 10.1) from the adjusted earned premium used in the rebate formula (please see Appendix D for
the exact calculation). The results of the rebate estimate modeling are as follows:

Table 2
% of % of
Compani Memb Medi Rebate Rebate l\(,f;‘:)r:gfr
Paying | Receiving | MLR | SMillions | PMPM (Bl/lillionss)
Rebates Rebates
Individual Market, Nationwide 10.9% 30.9% 79.5% $358.6 $2.96 121
Small Group Market, .
Nationwide 7.9% 7.5% 87.7% $126.4 $0.60 210
Large Group Market,
Nationwide 7.8% 4.1% 92.1% $195.9 30.42 465
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Modification 3

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2), capped at a maximum
p of earned premium, from the adj d earned premium used in the rebate formula (please see Appendix D for the
exact calculation). The results of the rebate estimate modeling are as shown in the three tables below. The results under
current law and the results with no cap are shown for comparison. Generally, a cap of between 3% and 4% would restore
half the rebate reduction for the individual market, while a cap of under 2% would do so for the group markets (i.e. in Table
3a, 978 -401 = 577,577/ 2= 288, 288 + 401 = 689, 655 < 689 < §00.)

Table 3a
Individual Market, Nationwide
Percentage of o
% of % of
Earned Ce H Memb Medi Rebate Rebate Member

Premium Cap A L e Months
Paying Receiving | MLR | $Millions | PMPM (Millions)

Con Exc.luf}ed Rebates Rebates
‘ommissions
Current Law 14.2% 52.9% 73.6% $978.3 $8.09 121
2% 134% 46.7% 74.5% $800.1 $6.62 121
4% 12.7% 413% 75.6% $655.7 $5.42 121
6% 12.1% 33.0% 76.9% $556.5 $4.60 121
8% 11.8% 32.7% 77.7% $485.9 $4.02 121
10% 11.4% 31.5% 78.5% $425.7 $3.52 121
No Cap 1L1% 31.3% 78.8% $4013 $3.32 121
Table 3b
Small Group Market, Nationwide
Percentage of
Earned % of % of Member

Premium Ca Companies | Members | Median Rebate Rebate Moriths
emium ap Paying Receiving | MLR | $Millions | PMPM (Mi(l)lions)

on Exc.luf!ed Rebates Rebates
Commissions
Current Law 15.7% 22.8% 82.3% $4474 $2.13 210
2% 12.4% 17.0% 83.9% $259.9 $1.23 210
4% 10.5% 9.7% 85.2% $181.3 30.86 210
6% 9.1% 7.8% 86.0% $157.7 30.75 210
8% 8.9% 7.8% 86.5% 81521 $0.72 210
10% 8.7% 7.7% 86.7% 31489 $0.71 210
No Cap 8.4% 7.6% 87.0% $146.2 $0.70 210
Table 3¢
Large Group Market, Nationwide
Percentage of
Earned % of % of Member

N Companies | Members | Median | Rebate Rebate
l:) ':'g;‘;‘;’l‘f;p Paying | Receiving | MLR | $Millions | PMPM (5[1.‘1’1‘.‘:‘55)
Rebates Rebates Hiton:

Commissions

Current Law 15.0% 14.7% 89.4% $526.7 $1.13 465
2% 12.0% 9.2% 90.8% $281.6 $0.61 465

4% 10.0% 5.6% 91.3% $221.9 $0.48 465

6% 9.4% 5.4% 91.4% $217.5 $0.47 465

8% 9.4% 5.4% 91.4% $217.0 $0.47 465

10% 9.4% 34% 91.5% $216.6 $0.47 465

No Cap 8.9% 5.4% 91.6% $215.9 $0.46 465
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Modification 4

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2) and direct sales salaries and

benefits (SHCE Part 1, Line 10.1), the sum of both capped at a i i of earned premium, from the adjusted
earned premium used in the rebate formula {please see Appendix D for the exact calculation). The results under current law

and the results with no cap are shown for comparison.

Tableda
Individual Market, Nationwide
Percentage of o, o
Earned Premium % Of‘ ok % ?f ras Member
Cap on Excluded : Rebate | Rebate Months
- Paying Receiving MLR $Millions | PMPM e
Commissions + (Mitlions)
. Rebates Rebates
Direct Sales
Current Law 14.2% 52.9% 73.6% $978.3 $8.09 121
2% 13.4% 46.7% 74.3% $799.5 $6.61 121
4% 12.6% 41.0% 75.5% $649.2 $5.37 121
% 12.0% 32.7% 76.8% $540.0 $4.47 121
8% 11.7% 32.3% 77.7% $465.5 $3.85 121
10% 11.2% 31.1% 784% $401.8 $3.32 121
No Cap 10.9% 30.9% 79.5% $358.6 $2.96 121
Table 4b
Small Group Market, Nationwide
Percentage of o
Earned Premium % Of‘ ax v ?f A Member
Comy Rebate | Rebate :
Cap on Excluded . P e Months
" Paying Receiving MLR $Miltions | PMPM e
Commissions + Rebates Reb: {(Millions)
Direct Sales ebates ebates
Current Law 15.7% 22.8% 82.3% $4474 $2.13 210
2% 12.4% 17.0% 83.9% $256.6 $1.22 210
4% 10.4% 9.6% 85.5% $171.9 $0.81 210
6% 8.9% 77% 86.6% $142.4 $0.67 210
8% 8.7% 7.7% 87.1% $135.6 30.64 210
10% 8.2% 7.5% 87.3% $130.4 $0.62 210
No Cap 7.9% 7.5% 87.7% $126.4 $0.60 210
Table 4¢c
Large Group Market, Nationwide
Percentage of N .
Earned Premium | % Of‘ N ,% ‘ﬁf A Rebate | Rebate Member
Cap on Excluded | “p 0 7| Receiving | MLR | $Millions | pavpM | Months
Commissions + Reb (Millions)
Direct Sales ebates Rebates
Current Law 15.0% 14.7% 89.4% $526.7 $1.13 465
2% 11.6% 8.1% 90.9% $272.1 $0.59 465
4% 9.5% 4.5% 91.6% $206.1 $0.44 465
6% 8.6% 4.2% 91.8% $198.0 $0.43 465
8% 8.3% 4.1% 91.9% $197.1 $0.42 465
10% 8.3% 4.1% 91.9% $196.7 $0.42 465
No Cap 7.8% 4.1% 92.1% $195.9 $0.42 465
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Modification 5

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2), capped at 8 maximum
PMPM amount multiplied by member months, from the adjusted earned premium used in the rebate formula (please see
Appendix D for the exact calculation). The results under current law and the results with no cap are shown for comparison.
Generally, a cap of between $6 and $12 PMPM would restore half the rebate reduction for the individual market and a cap

under $6 PMPM would do so for both group markets.

Table 5a
Individual Market, Nationwide
% of % of
PMPM Cap on Companies | Members | Median | Rebate Rebate Member
Excluded . . s Months
Commissions Paying Receiving | MLR | SMillions | PMPM (Millions)
Rebates Rebates
Current Law 14.2% 52.9% 73.6% $978.3 $8.09 121
$6 13.0% 43.5% 753% $724.9 $6.00 121
$12 12.0% 34.1% 77.0% $548.5 $4.54 121
$18 11.5% 31.7% 78.0% $445.0 $3.68 121
$24 113% 31.5% 78.6% $412.5 $3.41 121
$30 11.3% 31.5% 78.8% $406.2 $3.36 121
No Cap 11.1% 31.3% 78.8% $401.3 $3.32 121
Table 5b
Small Group Market, Nationwide
% of % of
Comimissions Paying Receiving | MLR | $Millions | PMPM (Miltions)
Rebates Rebates ]
Current Law 15.7% 22.8% 82.3% $4474 $2.13 210
$6 12.7% 17.2% 83.6% $269.9 $1.28 210
312 10.4% 9.9% 84.9% $192.0 $0.91 210
$18 9.3% 8.4% 85.7% $161.0 $0.76 210
$24 8.8% 7.7% 86.3% 31529 $0.72 210
$30 8.7% 7.7% 86.5% $149.6 30.71 210
No Cap 8.4% 7.6% 87.0% $146.2 $0.70 210
Table S¢
Large Group Market, Nationwide
% of % of
ngwg C'ae Rl Ko pani Members | Medi Rebate Rebate h&zr::);r
Commissions Paying Receiving ; MLR | $Millions | PMPM (Millions)
Rebates Rebates
Current Law 15.0% 14.7% 89.4% $526.7 $1.13 465
$6 11.6% 9.2% 90.7% $288.0 $0.62 465
$12 9.2% 5.5% 91.4% $223.4 $0.48 465
$18 8.8% 5.4% 91.5% $217.0 3047 465
$24 8.83% 5.4% 91.5% $215.8 $0.46 465
$30 8.8% 54% 91.6% $215.5 $0.46 465
No Cap 8.9% 5.4% 91.6% 32159 $0.46 465
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Modification 6

This modification subtracts agents and brokers fees and commissions (SHCE Part 1, Line 10.2) and direct sales salaries and
benefits (SHCE Part 1, Line 10.1), the sum of both capped at-a maximum PMPM amount multiplied by member months,
from the adjusted earned premium used in the rebate formula (please see Appendix D for the exact calculation). The results
under current law and the results with no cap are shown for comparison.

Table 6a
Individual Market, Nationwide
PMPM Cap on % of % of
Excluded Ce i Memb Medi Rebate | Rebate Member
Months

Commissions + Pa;fing Receiving MLR $Mitlions | PMPM (Miltions)
Direct Sales Rebates Rebates

Current Law 14.2% 52.9% 73.6% $978.3 $8.09 121
$6 13.0% 43.3% 75.6% $719.2 $5.95 121
$12 11.8% 33.7% 77.5% $534.1 $4.42 121
$18 11.3% 31.3% 78.5% $420.8 $3.48 121
$24 11.1% 3L1% 79.2% $378.2 $3.13 121
$30 11.1% 3L1% 79.3% $365.9 $3.03 121
Neo Cap 10.9% 30.9% 79.5% $358.6 $2.96 121
Table 6b
Small Group Market, Nationwide
PMPM Cap on % of % of . Member
Excluded Comp_anies Mcm.b(.ars Median Rgbgte Rebate Months
Commissions + Paying Receiving MLR $Millions | PMPM (Millions)
Direct Sales Rebates Rebates
Current Law 15.7% 22.8% 82.3% $447.4 $2.13 210
$6 12.7% 17.2% 83.7% $266.3 $1.27 210
$12 10.3% 9.8% 85.1% $178.2 $0.85 210
$18 9.2% 8.3% 86.1% $146.0 $6.70 210
$24 8.7% 7.6% 86.8% $135.2 $0.64 210
$30 8.3% 7.5% 87.2% $130.8 $0.62 210
No Cap 7.9% 7.5% 87.7% $126.4 $0.60 210
Table 6¢
§ Large Group Market, Nationwide
PMPM Cap on % of Y% of
Exclud oA Compani Memb Medi Rebate | Rebate Kii:gz
Commissions + Paying Receiving MLR $Miltions | PMPM (Millions)
Direct Sales Rebates Rebates
Current Law 15.0% 14.7% 89.4% $526.7 $1.13 465
36 11.2% 8.1% 90.9% $277.3 $0.60 465
$12 8.7% 4.4% 91.6% $207.5 $0.45 465
$18 8.0% 4.2% 91.9% $198.5 $0.43 465
$24 7.8% 4.1% 92.0% $196.0 $0.42 465
$30 7.8% 4.1% 92.0% $195.6 $0.42 465
No Cap 7.8% 4.1% 92.1% $195.9 $0.42 465
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Modification 7

This modification is a variation of modification 3. It subtracts agents and brokers fees and commissions (SHCE Part 1, Line
10.2), capped at a maximum p ge of earned premium, from the adjusted earned premium used in the rebate formula. In
addition, the minimum MLR is adjusted such that the rebate payable under this modification will equal the rebate payable
using a calculation with no modification and the statutory minimum MLRs (please see Appendix D for the exact calculation).
The results of the rebate estimate modeling are as follows:

Table 7a
Individual Market, Nationwide

Rebate $Millions $978.3
Rehate PMPM $8.09
Member Months (Millions) 121
Percentage of Earned Pr.em.lum Cap No Cap 20 4% 6% 8% 10%

on Excluded C.
Equivalent Minimum MLR to
Match Rebate Under Unchanged | 86.20% | 81.64% | 83.24% | 84.46% | 85.37% | 85.98%
Rebate Formula

Table 7t
Small Group Market, Nationwide
Rebate $Millions $447.4
Rebate PMPM $2.13
Member Months (Millions) 216
Porcentage of Barned Premium Cap | Nocap | 2% | 4% | 6% | 8% | 10%

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 84.10% | 81.66% | 83.20% | 83.99% | 84.08% | 84.11%
Rebate Formula

Table 7c
Large Group Market, Nationwide
Rebate $Millions $526.7
Rebate PMPM $1.13
Member Months (Millions) 465
Perce')l:ltatwige (‘)f l"s‘.aJr;ed Prt?mmm Cap No Cap 2% % 6% 2% 10%

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 87.309% | 86.52% | 87.24% | 87.28% | 87.29% | 87.29%
Rebate Formula
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Modification §

This modification is a variation of modification 4. It subtracts agents and brokers fees and commissions (SHCE Part 1, Line
10.2), and direct sales salaries and benefits (SHCE Part 1, Line 10.1), the sum of both capped at a maximum percentage of
carned premium from the adjusted earned premium used in the rebate formula. Tn addition, the minimum MLR is adjusted
such that the rebate payable under this medification will equal the rebate. payable using a calculation with no modification
and the statutory minimum MLRs (please see Appendix D for the exact calculation). The results of the rebate estimate
modeling are as follows:

Table 8a
Individual Market, Nationwid
Rebate $Millions $978.3
Rebate PMPM $8.09
Member Months (Millions) 121

Pem;:‘;?" of Earned Premium Cap | N cap | 206 | 4% | 6% | 8% | 10%

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 87.00% | 81.65% | 83.31% | 84.79% | 85.81% | 86.52%
Rebate Formula

Table 8b
Small Group Market, Nationwide
Rebate $Miilions $447.4
Rebate PMPM $2.13
Member Months (Millions) 210
Percentage of Barned Premium Cap | o cop | 206 | 4% | 6% | 8% | 10%

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 84.60% | 81.69% | 83.30% | 84.28% | 84.49% | 84.55%
Rebate Formula

Table 8¢
Large Group Market, Nationwide
Rebate $Millions $526.7
Rebate PMPM $1.13
Member Months {Millions) 465
Percentage of Barned Promium Ca0 | NoCap | 2% | 4% | 6% | 8% | 10%

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 87.60% | 86.59% | 87.47% | 87.56% | 87.59% | 87.5%9%
Rebate Formula
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Medification 9

This modification is a variation of modification S. It subtracts agents and t
10.2), capped at a maximum PMPM amount multiplied by member months, from the adjusted earned premium used in the
rebate formula. In addition, the minimum MLR is adjusted such that the rebate payable under this modification will equal the
rebate payable using a calculation with no modification and the original statutory MLRs (please see Appendix D for the exact
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calculation). The results of the rebate estimate modeling are as follows:

Table 9a
Individual Market, Nationwide

1

fees and cc

ions (SHCE Part 1, Line

Rebate $Millions $978.3
Rebate PMPM $8.09
Member Months (Millions) 121
PMPM Cap on Exeluded NoCap| %6 | s12 | 18 | s24 | s
Equivalent Minimum MLR to
Match Rebate Under Unchanged | 86.20% | 82.44% | 84.49% | 85.78% | 86.11% | 86.17%
Rebate Formula
Table 9b
Small Group Market, Nationwide
Rebate $Millions $4474
Rebate PMPM $2.13
Member Months (Millions) 210
PMPM Cap on Excluded NoCap| $6 | S12 | I8 | s24 | 830
Equivalent Minimum MLR to
Match Rebate Under Unchanged | 84.10% | 81.54% | 82.90% | 83.82% | 84.05% | 84.09%
Rebate Formula
Table 9¢
Large Group Market, Nationwide
Rebate $Millions $526.7
Rebate PMPM 3113
Member Months (Millions) 465
FMP Cap on Excluded NoCap| $6 | $12 | $18 | %24 | $30
Equivalent Minimum MLR to
Match Rebate Under Unchanged | 87.30% | 86.44% | 87.22% | 87.29% | 87.30% | 87.30%
Rebate Formula
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Modification 10

This modification is a variation of modification 6. It subtracts agents and brokers fees and commissions (SHCE Part 1, Line
10.2), and divect sales salaries and benefits (SHCE Part 1, Line 10.1), the sum of both capped at a maximum PMPM amount
multiplied by member months, from the adjusted earned premium used in the rebate. In addition, the minimum MLR is
adjusted such that the rebate payable under this modification will equal the rebate payable using a calculation with no
modification and the statutory minimum MLRs (please see Appendix D for the exact calculation), The results of the rebate
estimate modeling are as follows:

Table 10a
Individual Market, Nationwide

Rebate $Millions $978.3
Rebate PMPM $8.09
Member Months (Millions) 121
PMPM Cap on Excluded

Commissions No Cap $6 $12 $18 $24 330

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 37.00% | 82.49% | 84.78% | 86.30% | 86.77% | 86.90%
Rebate Formula

Table 10b
Small Group Market, Nationwide
Rebate $Millions $447.4
Rebate PMPM $2.13
Member Months (Millions) 210
PMPM Cap on Excluded
Commissions No Cap $6 $12 $i8 $24 $30

Equivalent Minimam MLR to
Match Rebate Under Unchanged | §4.60% | 81.57% | 83.03% | 84.08% | 84.46% | 84.53%
Rebate Formula

Table 10¢
Large Group Market, Nationwide
Rebate S$Millions $526.7
Rebate PMPM $L13
Member Months (Millions) 465
PMPM Cap on Excluded
Commissions No Cap $6 $12 $18 $24 $30

Equivalent Minimum MLR to
Match Rebate Under Unchanged | 87.60% | 86.51% | 87.44% | 87.56% | 87.59% | 87.59%
Rebate Formula
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Modification 11

This modification is a variation of modification 1. It subtracts agents and brokers fees and commissions (SHCE Part 1, Line
10.2) from the adjusted earned premium used in the rebate forinula and adds federal taxes back in (please see Appendix D for
the detailed calculation). The results of the rebate estimate modeling are as follows:

Tabie 11
% of % of
Compani Memb Medi Rebate | Rebate I\l\llllir:&esr
Paying Receiving | MLR | $Millions | PMPM (Miltions)
Rebates Rebates !
Individual Market, Nationwide 11.4% 35.2% 78.0% | $699.1 $5.78 21
Small Group Market, Nationwide 12.6% 19.2% 85.6% | $4153 $1.98 210
Large Group Market, Nationwide 12.7% 1L.7% 91.1% | $497.9 $1.07 465

As discussed above, it is unclear whether FIT would have been lower, and rebates therefore higher, if iebates were actially
required for 2010. If the answer is no, then the impact of Modification 11 can be seen by comparing. Tables 0:iind 11 in'the
report. This comparison shows a reduction in rebates of 29% in the individual market, 7% in the small group market, and 5%
in the large group market. If, on the other hand, FIT would have been lower if rebates were required, we belicve rebates in
Table 0 would be in the range of 30% higher. This would increase then the reduction in rebates that would résult from
replacing the federal tax deduction with a deduction for producer compensation to roughly half for the individual market and
roughly a quarter in the group markets, thus having a significant impact on the rebate levels if the numerical standards remain

the same.
Modification 12

This modification is a variation of modification 2, It subtracts agents and brokers fees and commissions (SHCE Part 1, Line
10.2), and direct sales salaries and benefits (SHCE Part 1, Line 10.1) from the adjusted earned premium used in the rebate
formula and adds federal taxes back in (please see Appendix D for the exact calculation). The results of the rebate estimate
modeling are as follows:

Table 12
% of % of
Compani Members | Medi Rebate | Rebate ﬁi‘:ﬁg

Paying Receiving | MLR | $Millions | PMPM (Millions)

Rebates Rebates
Individual Market, Nationwide 11.1% 33.8% 78.8% | $648.6 $5.36 121
Small Group Market, Nationwide 12.4% 18.2% 86.6% | $368.9 $1.76 210
Large Group Market, Nationwide 11.3% 9.6% 91.7% | $453.2 $0.97 465

As with Modification 11, in comparing to earlier tables, it should be kept in mind that those tables do not reflect the possible
effect of rebates on taxes reported in 2010.

Modification 13

This modification applies either a percentage of premium or PMPM cap on excludable producer comp ion that would
vary by market For ple, the excludable p of earned premium for individual business could be higher
than the percentage for small and large group business. The effects of different percentage and PMPM caps are shown in the
examples above.
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Appendix A

Supplemental Health Care Exhibit Data Elements

{1
2]
i3]
f4]

{51
{61
7

[8]
91
(10}
{1y
f12]
{131

Earned Premium

Total direct premiums earned

Change in reserve for rate credits

Federal high risk pools

State high risk pools

Federal and State Taxes and Licensing or Regulatory Fees
Federal taxes and federal assessments

State insurance, premium and other taxes

Regulatory authority licenses and fees

Expenses to Improve Health Care Quality

Total of Defined Expenses Incurred for Improving Health Care Quality
Deductible Fraud and Abuse Detection/Recovery Expenses
Total Incarred Claims

Agents and Brokers Fees and Commissions

Direct Sales Salaries and Benefits

Member Months
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State Experience with Higher Minimum Loss Ratios

State

Summary.of Response

Colorado

70% MLR for group since 2005 ~ not reaily a limit; but a safe harbor for benefits being
reasonable in relation to premium. Erosion in small group carriers since 2000, sharply since
2007 when claims experience and health status were removed as allowable rating factors.
Target loss ratios have increased to above 70%. A letter from Comunissioner Postolowski,
provided to the Working Group by an NAIC Cc ner Repr ive, indicated that: (1)
consumer access has not changed significantly; (2) MLR requiirements may have moderated
rate increases; and (3) competition may have provided an incentive to keep benefit ratios
high.

Maine

On July 1, 2004 small group carriers had a choice of 75% with prior approval or guaranteed
78% with no prior approval, One-company switched from selling small group to individual
(65% loss ratio). No other observable impact on commissions or number of producers.

Maryland

Small group 75% MLR since 1993, O d-reduci issions to small group, starting
before healthcare reform. No problem with fack of producers for small group.

Mi ta

Provided state data. No issues about commissions,

New Jersey

From 75% to 80% in 2009. Most individual is sold direct. Small group — no problem with

access. High average small group premiumis, so may be a special case.

New Mexico

On May 19, 2010, 75% for individual (in process of changing to 80%). 85% for all group.
Three years before any refunds are paid.

New York

Until 2010, rebate payable when individual loss ratio < 80% and small group loss ratio less
than 75%. In 2011, all community-rated plans 82% (adjustments bring closer to federal
level). No access or producer comp issues in small group or individual.

South Dakota

Just changed MLR 1/11/11. Too early to tell what impact the higher MLRs will have.
Previous minimums: 65% individual, 75% group

Washington

For individual, 74% (minus 2% premium tax) loss ratio. Since 2000, excess is remitted by
company to high risk pool. Companies appear to be reducing agent commissions and
terminating contracts to cut costs and move to an on-line system. For small group, there is a
trend toward not paying commissions on groups of 1-3 lives.

West Virginia

No problems with consumer access. Some agents are no longer writing for carriers that have
limited or ended commissions.
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Appendix C

Di ion of Federal I Tax Impact on MLR Rebates

Under current law, all federal taxes are deducted from premium before caleulation of the medical loss ratio (MLR) and
rebates. The NAIC recommended that this be limited to federal taxes other than income tax on investment income, since the
MLR calculation does not consider investment income. This recommendation was accepted by HHS in their Interim Final
Regulation. There have been assertions made by some Members of Congress that they intended the federal tax deduction to
apply only to those taxes used to fund the law. However, statutory language prevailed in developing the regulation.

Within this report, the issue of federal income taxes (FIT) is relevant in two regards. First, the Supplemental Health Care
Exhibit (SHCE) does not reflect the possible impact of rebates on FIT, since rebates were not required in 2010, Second, one
of the options discussed in this report is to substitute broker oc issions for federal taxes in the MLR calculation — that is, to
deduct commissions from premium but not deduct federal taxes other than the ACA-related taxes that begin in 2014.

Interaction of FIT and Rebates

The Working Group had extensive discussions as to whether FIT would have been lower, and rebates therefore higher, if
rebates were actually required for 2010. The thinking was that a Hability would be held for anticipated rebates, which would
reduce profits and therefore reduce FIT. However, an alternate view was that the rebate rules require FIT to be stated
ignoring the impact of rebates. Language in the NAIC Regulation for Uniform Definitions and Standardized Methodologies
for Calculation of the Medical Loss Ratio for Plan Years 2011, 2012 and 2013 contains language that can be interpreted to
support that position. The federal regulation, which is the one that applies, seems unclear on this point. We believe this is an
important issue that must be resolved before rebates are calculated next year and we stand ready to investigate it further
through discussions with federal regulators and interested parties if requested. However, it is only a secondary issue for
purposes of this report and we concluded that we did not need to resolve it in order to finalize our report on producer
compensation.

If the view that the payment of rebates will reduce FIT is correct, then if rebates had been required in 2010, companies would
have had lower taxes due to payment of the rebates. These lower taxes would have been deducted from earned premium in
the formula, leading to yet lower taxes, leading to yet greater rebates. Companies would have been able to evaluate this
recursive formula to develop the actual taxes and rebates due. This concept may be easier to visualize with an example:

Example:

Assume no quality improvement expenses or state taxes and no federal taxes other than FIT, so we have only claims,
premium and federal income tax entering the calculation, The MLR is calculated as claims divided by the quantity premium
minus FIT. Taxes impact the calculation two ways, in determining the initial MLR and in determining the amount to which
the rebate per is applied to calculate the rebate. If we have claims of 7,000, premium of 10,000 and FIT of 400, then
the MLR is 72.9%, and the rebate initially is 680, (7,000 / (10,000-400) = 72.9%. 80% - 72.9% =7.1%. 7.1% * (10,000 -
400) = 680.). However the tax is reduced by the deductible rebate paid, so if the tax rate is 309, then taxes would be reduced
by 204, (680 * 30%=204)". But the new taxes of 196 would be deducted from garned premium in calculating the MLR, so
that the new MLR would be 71.4% and the new rebate would be $843. Again the higher rebate would result in lower taxes
resulting in higher rebates. Evaluation of the recursive formula results in an ultimate tax of 132 and ultimate rebate of 895,
895* 30% = 268, 400 — 268 = 132, 7,000 / (10,000 -1321) = 76.9%. 80% - 70.9% = 9.1%. 9.1% * (10,000 - 132) =895} In
this case, rebates with a tax rate of 30% are 31% higher after evaluating the recursive formula, (895 / 680 = 132%).
Generally the increase in rebates will be about equal to the tax rate.

! FIT laws and regulations are very complicated. This illustration uses a simplified calculation of the additional FIT incurred
by only applying a marginal tax rate to the change in underwriting gain.
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Possible Elimination of Non-ACA Federal Tax Exclusion

Eliminating the federal tax deduction from premium would generally increase the MLR rebates, while incorporating a
producer reimbursement deduction from premium would decrease the MLR rebates. It has been suggested that by
substituting a producer reimbursement deduction for the federal income tax deduction, perhaps the level of rebates to be paid
to consumers would remain at a comparable level to the current statutory level. We evaluated this substitution and found
near equality for small group and large group, but a decrease in rebates to be paid for the non-group pool. However as noted
above, federal taxes in the SHCE did not incorporate the impact of rebates on the level of taxes, suggesting that the illustrated
rebates were lower than they would have been if the recursive relationship had been evatuated. Perhaps a better comparison
would be the rebates illustrated in the paper after deducting producer reimbursement versus rebates illustrated as derived
from the SHCE inflated by an afier tax factor of 25% to 35%. It appears rebates would be reduced with this substitution.
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Appendix D
MLR Calculation Details

Bracketed bers are ¢l ts from Appendix A

Table 0

MLR = (BB

IfMLR < minimum MLR,

Rebate = [Minimum MLR — MLR} = ( {11 + [2] + [3] + [4] - [5] - [6] -~ [7]),
Else, Rebate = {

Tablel

MLR = (e )

HFMLR < minimum MLR,

Rebate = {Minimum MLR — MLR]  ([1] + [2] + [3] + [4] — [5] - [6] - [7] - [11])
Else, Rebate = 0

Table 2

- eI+ 014[10)
MLR (lil+le+l3I+{4|—[5HGH7Hll}—[121)

IfMLR < minimum MLR,
Rebate = [Minimum MLR — MLR] » ( [1] + [2] + [3] + [4] = [5] — {6] — [7] = [11] = [12])
Else, Rebate =0

Table 3

MLR = (Mﬁﬂ%&%m)’ where[11] is capped at a maximum percentage of earned premium.
If MLR < minimum MLR,

Rebate = [Minimum MLR — MLR] » ([1] + [2] + [3] + [4] = [5] ~ [6] — [7] - [11])

Else, Rebate =0

Tabled

: (8] +{o]+[10}
MLR ([1l+12}+[3}+[4]-[5}-161—[71-{11\-[12]

), where [11]+ [12] is capped at a maximum percentage of earned premium.

{fMLR < minimum MLR,
Rebate = [Minimum MLR — MLR] » ([1] + [2] + [3] + [4] — [5] ~ [6] — [7] — [11] - [12])
Else, Rebate =0

Table$

A 13 L L N, ) . .
MLR ([1 e {3]+[4]-[5]—[61—{7]—[11])’ where[11] is capped at a maximum PMPM amount multiplied by member months.
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{f MLR < minimum MLR,
Rebate = [Minimum MLR — MLR] » ( [1] + [2] + (3] + [4] - [5] — [6] — [7] — [11])
Else, Rebate = 0

Table 6
MLR =
months.

{8l +iol+{10}
[l+{zi+31+ {41 {51~ 8}-(7]-{11]-{12]

), where {117 + [12] is capped at a maximum PMPM amount multiplied by member

If MLR < minimum MLR,
Rebate = [Minimum MLR — MLR} = ( [1] + [2] + [3] + [4] — [5} - [6] - [7] - [11] - [12])
Else, Rebate = 0

Table 7
The MLR is calculated as in Table 3, but uses a modified minimum MLR.

Table 8
The MLR is calculated as in Table 4, but uses a modified minimum MLR.

Table 9
The MLR is calculated as in Table 3, but uses a modified minimum MLR.

Table 10
The MLR is calculated as in Table 6, but uses a modified minimum MLR.

Table 11

MLR = (Gt 1)

IfMLR < minimum MLR,

Rebate = [Minimum MLR — MLR] * ({11 + [2] + [3] + [4] — [6] ~ [7] ~ [11])
Else, Rebate =0

Table 12

_ o1+ 54110}
MLR (m+m+[31+{4x—[s;~{71~n11-;:21)

If MLR < minimum MLR,
Rebate = [Minimum MLR — MLR] = ({1} + [2] + [3] + [4] —~ [6] = [7] — [11] - [12]}

Else, Rebate =0

Appendix E
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Effects of Removing Commissions/Commissions + Direct Sales from MLR on Rebates

Comparison of Various Alternate MLR Caleulations by State

Individual Market
Plan Year 2010 SHCE Data
Fees & Fees &
Birect chs & Fees & Con:;i;iﬁ‘ns " Con;fizifns [ Commissions | Conmissions
Member | Est MLR | Est. MLR | Commissions | Commissions " N Bxchuded, Bwluded,
Earned Direct Safes Direct Sales
- Months | Rebate | Rebate | Excluded- | Excluded -Est. . Federal Taxes | Federal Taxes
Premium - Excluded - Bst. | Exluded-Est.§ " a4
M Ky ™M PMPM Est. MIR MLR Rebate MLR Rebate | MLR Rebate st -~ Est,
Rebate $M PMPM ™M PMPM MIR Rebate | MLR Rebate
: M PMPM
State
AK $5736 194 $048 $248 3038 $1.98 $0.38 $198 $o.64 $8.28
AL $32838 2,122 $4.48 211 $296 3139 52,50 $1.18 $508 $2.38
AR | 4254 1428 38.5¢ $595 $23¢9 5168 §2.26 3138 $3.57 33.90
AZ $656.02 3083 $3763 $12.17 3931 $301 $8.40 $272 $28.16 210
CA | 5204398 11,648 $36.63 $3.15 $iL30 $0.97 hiENt] 056 $16.75 144
CN $1238 81 80.0( $0.00 $6.00 30.00 s0.00 56,00 $0.00 $0.00
<o $660.29 3615 $24.35 $6.74 §1239 5343 $10.96 $3.08 $A.75 $685
cr $361.54 1,295 $13.51 $10.43 $6.68 316 $6.20 3486 $13.70 51058
e $2045 62 3020 $3.26 3014 231 $0.14 $2.19 $0.62 $9.95
DE $5422 m 5139 $6.24 3038 $2.62 $0.54 $240 5162 $7.2
FL | $226577 10,198 S904 | S1078 $45.64 $4.48 54058 3398 $65.26 $6.40
GA $896.24 4,261 $41.33 .70 32486 $5.5: $2297 533 $38.01 LR
3] $0.07 0 50.00 $0.00 $0.00 $0.00 50.00 K 3000 $0.00
Hi $82.87 372 5000 $0.00 S0.00 30 .00 0.0( F0.00 3000
1A $457.53 2156 $5.37 $2.49 207 $0.96 179 $0.83 270 $128
ID | $2i868 1,525 33.93 $2.58 $283 187 $285 $1.87 $346 $227
IL 3123638 3.338 $67.62 sizx $21.08 $3.81 $1907 $3.4 $3255 3588
N 534040 - 189 $2445 B1L17 799 .65 5743 333 $19.51 3891
K$ 520590 | 1,547 10.59 $6.84 5549 $3.55 .13 £33 3691 $4.46
KY | $369.97 1,783 3867 $4.86 139 $0.78 30.83 $o47 $413 ° 52.32
LA $472.83 2037 $9.01 $4.42 §6.75 $332 $6.30 800 $10.69 %528
MA | $44151 1271 $3.14 247 $L78 $140 176 $1.39 5192 $2.30
MD | 312682 644 $14.99 $23.27 $10.13 $15.72 59 88 1534 $17.26 $26.80
ME | $i3427 447 $6.40 $14.32 5479 S0 $4.79 $10.70 $640 $14.32
Mi $765.96 3997 $24.41 $6.11 $1248 $3.42 31148 s 31973 $494
MN | $615.59 3.002 $7.89 $2.63 33.32 hEN} $307 $102 $2.14 $0.71
MO | $55644 2920 419 $15.13 31929 3661 $16.25 $5.57 3558 31219
MS $197.26 960 $842 58.77 3568 B9 $5.51 3875 3892 $9.29
MT | $12452 644 $640 59.9% $3.26 $5.06 08 34.77 873 5578
NC ] $1.022.68 5018 $19.15 $3.82 3992 $198 .50 3189 $15.04 $3.00
ND $120.56 536 $2.46 $4.60 3149 2718 1.44 $268 $240 $448
NE 525044 1334 $5.46 .00 $L1 30.84 S0.98 $0.73 5207 $1.55
NH 11108 414 §7.65 $i849 $4.1 $.10 377 .12 $9.54 $2308
NI 37,86 1,475 30,78 $0.51 30400 $0.00 $0.00 30:00 3043 $0.29
NM i SH1077 743 $104 $t40 0.7 $i00 $0.73 $0.98 5143 S1o2
NV 21646 1049 $11.96 $1141 $453 $43. $442 $421 $8.60 $8.20
NY | $657.19 1446 $242 $1.68 2313 $1.4, 3233 $i62 $2.36 5164
OH 348113 2,882 $30.19 $13.60 $8.67 3.0 $6.69 $232 31208 8%
OK 28365 1,456 $16.06 RIRIE] 7.08 $4.86 $6.83 .70 $10.54 $7124
OR 7762 241 5781 $3.48 $4.49 $2.01 5436 SL $328 $2.36
OT | S$ii010 936 $0.00 $0.00 .00 $0.00 $0.00 $0.00 3600 $0.00
PA | $1.237.08 5679 $3113 $3.48 $i8.18 $3.20 $17.62 $10 $31.83 $3.60
PR 3000 0 $0.00 $0.00 000 50.00 000 3000 $6.00 $0.00
RI $67.87 37 $0.00 $0.00 $0.00 50.00 $0.00 $0.00 30.00 $0.00
C $345.58 1,613 $34.12 $21.16 $11.95 8741 3536 $3.32 $21.04 $13.04
D 15311 730 $0.16 $0.21 3012 17 $0.11 $0.15 30.14 $0.20
N 857177 2833 $2535 $8.95 $9.39 $331 $8.34 $2.94 $14.56 $5.14
TX | $L74741 3849 $172.01 31944 $6347 7.40 $58.86 $6.68 $117.43 31327
UT | 326147 1.695 $4.15 $2.43 $208 121 $1.85 1.09 5248 $1.46
VA $809.02 3558 $50.80 $14.28 S18.03 35.07 $14.49 54.07 $53.33 $1499
Vi $0.04 0 $0.00 $0.00 $0.00 50,00 .00 50,00 $0.00 $0.00
A%) 57933 210 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
WA 1 884527 3788 $6.56 173 3343 $091 $3.42 $0.90 $4.50 $1.19
Wi $449.91 2.192 51030 8 pI8Y) 3051 5041 $0.19 $2.51 3114
WV | 6962 264 5439 $16.61 $1.57 $393 $120 5433 402 $15.22
WY 84z 29 3143 #4384 3043 $1.53 5044 3148 30380 3270
Total] $2531091 | 120837 | §97828 | 3810 $401.28 B3R $358.60 $297 $699.16 $579
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Effects of Removing Commissions/Commissions + Direct Sales from MLR on Rebates

Comparison of Various Alternate MLR Caleulations by State

Somil Group Market
Plan Year 2010 SHCE Data
- Fees & Fees &
Fees & C Fegs & - yées& e Fges ‘& Commiss fons | Commissions
Direct | Member | Est MLR | Est. MLR | Commissions | . N Exchuded, Excluded,
Eamed | Months | Rebate | Rebate | Excluded - Bluided -} Direct Sales | Direct Sales Federal Taxes | Federal Taxes
. Est MLR | Beluded - Bst. | Bxcluded -Bst. | ° "0 A
Premium M| (K) ™M PMPM Bst. MIR Rebate MLR Rebat MLR Reb Est - Est.
ebate ate | ) chate
Rebate $M PMPM M PMPM MLR Rebate | MLR Rebate
M PMPM
State
AK $125.92 3% $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 36.00 30.00
AL | S1.21465 { 4003 | 3000 | SO $0.00 $0.00 $0.00 $0.00 3000 $0.00
A $443.00 543 | $289 $1.87 $0.45 3029 $0.44 5029 poad 2.7
AZ $993.15 721 $2128 572 $4.65, 125 $4.04 L $19.00 3511
CA $2.707.34 763 $264 30.30 147 50:17 $1.39 $0.16 043 $0.05
CN $0.16 0 $0.00 .00 50.00 3000 $0.00 $0.00 3000 §0.00
CO | $1.21701 3539 | $12m 3,59 $11.03 12 $10.36 3298 1214 43
T $1.479.14 3641 473 130 $0.06 $002 $0.03 $0.01 §7.52 a7
c $201.66 333 $6.36 $11.9 hcrd 3810 M.24 $795 36. 14 $11.33
DE $241.03 860 $2.19 831 $0.04 50,05 $0.04 5008 50.46 5070
FL } $393415 | 10640 | SS101 | 479 5265 $0.25 123 30,12 $54.07 $5.08
GA SL73822 6,380 | $27.68 54.34 $15.84 $2.48 1480 $2.32 $21.20 3332
Gu $33.00 0 $0.00 VA $0.00 NIA 000 NA $0.00 NA
HI $757.33 2303 £3.30 $2.30 $2.36 111 5221 $0.96 $5.9 $1.71
iA $702.43 2,504 $0.58 $0.23 $0.00 3000 o000 .00 $0.00 $0.00
3] $31029 L9 | s000 3000 $0.00 5000 $0.00 00 50,00 $0.00
9 3317954 8876 | $41.92 $4.72 $13.80 $178 $i301 147 $25.48 5287
IN $1.169.05 3643 | 31307 $3.39 $0.11 $0.03 $0.10 $0.03 $16.64 $4.57
KS $752.02 3004 $6.16 .05 $3.54 $L.18 3290 $0:96 8567 $1.8%
KY $678.72 2210 $0.00 $0.00 $0.00 $0.00 000 $0.00 $0.00 $0.00
LA | $1.25285 | 3817 | 3030 $0.08 $0.14 $0.04 $0.07 $6.02 $0.14 $0.04
MA | S3IULIS | 8149 | 3417 $0.51 $220 $027 $2.20 $0.27 $3.56 $0.44
MD | 347907 132 1 s 3286 SL18 $0.84 $108 5077 2077 $eo2
ME | 537565 1,124 | 5004 30.04 $0.00 $0.00 $0.00 $0.00 30.00 $0.00
Mi $2.098:67 6071 $547 $0.90 ol 037 $1.83 $0.30 $348 3037
MN | $1.22034 3447 3000 $0.00 $0.00 $0.00 $0.00 $0.00 3000 $0.00
MO | $LIRH 4982 | §3314 .65 $4.18 $0.84 291 $0.38 $3967 $196
MS B448 10 1547 092 $0.59 29 $0.18 sam S0.00 50.29 5018
MT $213.08 6588 $2.08 $3.04 1.23 179 $1.15 167 33 L7
NC | SL70:04 $3x2 $385 $0.72 $0.59 50,11 $047 .09 2.92 $0.55
ND $289.89 WS 3000 $0.00 $0.00 $0.00 $0.00 30.00 $0.00 $0.00
NE $392.53 1213 1 813 $2.53 $267 $2.20 §224 8185 $530 3437
H 351947 1288 $0.29 50,22 $0.16 3013 $0.16 .43 _S037 30,29
$3801.23 2,769 $1.40 $0.14 $t14 30.12 111 3011 $3.1¢ $0.32
NMm $346.95 979 $2.06 AL $0.63 $0.64 3004 30.04 $2.18 223
NY $§479.21 1,345 $0.28 $6.01 5233 $1.52 5238 5149 $5:63 $3.64
NY | 8814455 | 21360 | 8371 $0.17 3016 $001 3000 $0.00 $280 $0.13
OH | $270861 9728 | 52058 $2.12 31508 $1.55 $14.53 $1.49 51941 $2.00
OK $792.34 2385 | $2089 $8.76 $0.60 $0.28 3037 0.4 $17.66 $740
OR $924.45 2815 $0.08 50,02 $0.00 3000 $0.00 $6.00 30.00 $6.08
O1 $14.71 62 $0.23 $3.62 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
PA 8471154 | 13333 | 8556 $0.42 $0.49 50.04 $0.48 $o.04 §5.93 $044
PR $1.91 L] $0.00 50.00 $0.00 50,00 $0.00 $0.00 $0.00 $0.00
RI $462. 14 1219 $0.00 $0.00 $0.00 $0.00 30.00 $0.00 0.0 $000
SC $744.68 2382 53.86 1.63 5027 80,11 $0.22 $0.09 5034 014
SD $225.20 70 00 $0.00 $0.00 50.00 3600 $0.00 $0.00 $0.00
IN | $1.52487 5135 £8.28 1.61 $5.29 5064 $2.65 $0.52 3690 $1.34
TX | $4447.33 14,203 | $4342 $3.04 $25.17 L77 $20.12 $142 $32486 229
uT $619.58 2,561 $354 $1.3 $0.00 $0.00 $0.00 30.00 $1.61 063
VA $1.802.48 5328 | $4833 0.0 i3 32.61 $12.33 $231 $62.68 $IL7G
Vi $14.9 37 $166 | $4351 $0.53 514.64 $0.353 $14.64 $1.65 $45.08
vr $243.39 795 3000 1 5000 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
WA { $96938 2833 1 5000 000 3000 $0.00 $0.08 $0.00 $0.00 $0.00
WI | $149366 4295 1 S1126 $2.62 $5.22 $L22 3140 $1.02 875 $2.04
wy $298.97 812 $1.28 $1.58 $0.00 $0:00 30.00 $0.00 $0.48 .61
WY $12030 31 $0.00 | $0.00 30.00 .00 000 $0.00 $0.00 $0.00
Total | $70255.17 | 210,113 ] $44737{ $213 814624 50,70 $126.39 $0.60 $415.25 $198
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ions/C

issions + Direct Sales from MLR on Rebates

Comparion of Various AhmiateuMLR Cakuhitions by State

Large Group Market
Plan Year 2010 SHCE Data
N N Fees & Fees & Fee.s & Fegs &
Fees & Fees & Commissions *+ | Commissions + Commissions | Conmnissions
. Member | Est MLR | Est. MUR [ Corunissions | Commnissions . N Excluded, Excluded,
Direct Eamed Dirgct Sales Divect Sales .
. Menths | Rebate | Rebate | BEwluded - | Bxchuded~Est | N - Federal Taxes| Federal Taxes
Premium $M . Bxcluded - Bst. | Bxcladed < Est. ), " MR
Ky ™M PMPM Est. MLR MLR Rebate MLR Rebate | MLR Rebate Est - Bst.
Rebate $M PMPM P PMPM MLR Rebate | MLR Rebate
™ PMPM
State
AK 3382.56 673 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 3000 . 00
AL $1.9M4.19 6,157 $3.49 089 $5.00 $0.81 153 $0.25 3736 1.20
AR $736.26 2681 $2.99 $L12 1.00 $037 100 037 354 $2.02
AZ $1.921.94 3,743 $10.83 189 5781 $1.36 7,75 138 $12.00 $2.09
CA $3.800.35 11,518 | $39.22 $3.41 $6.97 $0.61 $6.41 $0.56 $3238 $2.81
N $0.03 0 $0.00 $0.00 B0.00 000 $0.00 50.00 $0.00 50.00
<o $2,990.59 3729 31636 $187 $16.27 5186 $16.23 1.86 $23.25 $2.66
CT 5281024 6,780 $6.06 $0.89 $0.00 $0.00 $0.00 30.00 $5.60 3083
BC 164119 4644 $30.45 $6.56 $20.84 $4.49 $20.00 $431 $37.95 817
DE $424.16 1274 $0.52 $0.41 $0.30 123 0,12 30.09 30,68 3053
FL_ $8,938.83 24109 | sR277 177 $13.01 30.54 $12.61 5052 $5881 2.4
GA $3.978.39 1241 26.81 2,18 $i1.44 $0 $1142 $0.92 $17.34 1.39
GU $0.00 g S0.00 $0.00 $0.00 5000 $0.00 50.00 3000 $0.00
HE $1.376.8% 5482 $4.99 $0.901 $4.99 B0 $4.99 $6.91 $5.00 $0.91
A $1.383.57 4308 $0.00 $0.00 $0.00 S0.00 $0.00 $000 $0.00 $0.00
i $808.:64 2782 $0.16 $0.06 $0.03 $0.01 $6.00 $0.00 $0.58 $031
1 $8,799.44 23226 | $3159 $0.14 5067 $0.03 $0.63 $0.03 $6.03 $0.24
N $2164. 3903 s182 3031 .70 3042 5043 007 $181 $0.31
K $1.623. 5810 | -$0.09 001 3000 000 $0.00 $6.00 $0.25 $0.04
K 150187 <4817 $11.89 $2.42 $3.39 $0.69. 2,55 5052 $8.13 1.65
LA 18122073 3428 3008 002 $0.00 $0.00 $0.00 000 30.00 30.00
MA $6,30485 I 15873 | 8299 $0.19 L7 $o.11 173 3041 $229 $0.14
MD | $Lo0T61 6931 | 52949 | $425 $17.61 $2.54 $17.25 $249 $47.93 6.2
ME 1. $956729 2310 5044 $0.19 $0.00 $0:00 $0.00 $0.00 $2.06 5689
Mi $7.123.98 22704 5,12 $0.23 $4.95 $022 $495 022 $4.99 5022
MN §2,165.18 8279 $0:32 $0.04 032 $0.04 .30 $0.04 3032 50.04
MO 53.069.88 7,753 $7.74 $1.00 $1.61 3021 3033 $0.04 3.64 $0.47
MS $630.71 2,073 213 sLes $0.17 $0.08 50.07 $0.03 37 1.14
MT $370.18 1,185 $0.00 30,00 .00 50.00 00 50,00 50.00 $0.00
NC $2.23587 6458 | $1120 $173 3,92 $0.61 8387 $0.60 SHLT2 181
ND $453.34 1437 3039 $0.27 $0.27 $0.19 $0.09 $0.07 $032 $0.22
NE 38776 2619 $187 $0.71 $0.00 0,00 .00 $0.00 $0.00 $0.00
NH 381765 1,891 $063 3033 5048 $0.23 $0.48 $0.25 30.31 5043
NI $5.689.60 15242 $26.72 $1.75 3650 304 $5.87 30.3% $5.54 $0.36
NM $690.94 2.0M $0.00 $0.00 $6.00 $0.00 $0.00 $0.00 $6.00 $0.00
NV L0121 472 2.7 3461 $i3.20 $2.79 997 211 3038 30.08
NY 21,083.63 63,086 | 33681 $0.54 $17.54 $0.26 $11.96 018 $15.34 023
OH $5.392.52 18512 | 83410 $3.20 £29.13 $172 $29.13 L7 $50.45 $3.52
Ol 1,742.31 5039 $0.24 $0.08 $0.00 S000 $0.00 2000 060 $0.00
OR 309959 §,685 $0.00 .00 $0.00 $0.00 $0.00 3000 $000 $0.00
or S148.40 306 $0.00 $0.00 $0.00 $0.00 $6.00 000 $0.00 00
PA £10,164.10 31439 | $36.51 116 $2.06 5007 52.06 $50.07 5270 $0.08
PR $19.87 0 $0.00 .00 $0.00 $0.00 $0.00 $0.00 $0.00 SO0
R $835.82 2241 50.16 .07 $0.00 .00 .00 $0.00 .00 00
SC $1.230.75 4225 30.18 .04 $0.03 $0.01 $0.03 30.01 $0.03 101
Sb $44491 1339 50.00 ¥0.00 .00 00 .00 $0.09 $0.00 $0.00
™ 171714 6,084 $9.41 3155 142 $0.23 1.39 $0.23 $8.55 $1.41
TX $789785 25687 | $4055 | 5158 $184 $0.15 384 $0.15 $40.23 $1.57
ur $1.689.83 6,175 5036 $0.06 $0.00 $0.00 $0.00 $0.00 $0.00 30.00
VA $4263.73 12263 | 82594 | $21} 51625 $133 S14.75 $126 $41.53 339
VI $0.00 3 N/A NA NA N/A N/A NA NiA N/A
Vi $331.21 901 $0.40 S04 $0.00 $0.00 $0.00 3000 $0.8% 00
WA $5.563.02 16134 | $026 $002 3600 $0.00 $0.00 $0.00 3026 50.02
Wi $3,166.02 12772 | $6.10 3048 $1L72 3613 1.52 $0.12 20 1.82
WV 361234 1,580 3000 $0.00 $0.00 3000 $0.00 000 $0.00 $0.00
WY $158.85 411 $000 1 %000 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Total | $13495860 | 464682 | $525.99 L13 21521 3046 $195.20 3042 $497.15 $1.07
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COMMISSIONS BY INDIVIDUAL, SMALL AND LARGE GROUP HEALTH POLICIES 2000 - 2010

Commissions - Individuat He’an,fhy Policies

insurance Gompany 2000 2001|7607 2063 2004, ! e e ] e 17 w7
Company A 0 [ [} 3,354,864 8511505 11,761,687
Company B 543,57 4,266 925 7,361,323 7,797,808 8823415 9,028,700, 10,359,950
Company (4 [ [ g 1,060,361 1812962 2836063 3,836,041 3,028,258 3,664,203
Company D of i i o} ) [} [ 0 [} a
SUBTOTAL:]  $543,571 | $4,266,925 | $7,061,23 §7,797,905 §12,178,279

) Premiums - Individual Health Policies
T R | 2004 | # 7de b e T an T i i
g [ @ 34655207 837853051 134,260051]  239,045660]  806,010.256]  427057,650] 536 145,158
40412,344 75,386,720 888341451 106331401  106.909834] 118814021 108300124} 233363901 192,767,816 167,716,758
0 i i

g 5,305,183 6,119 342 21522495 78,037 244 55, 240.06;
i [ [ D . L M 8 : [ I IR
SUB TOTAL| $10,013,480 "$75 385720 | §8E 834945 | S130.986.78% | S187 990,422 | $261 204714 | SA46.851.309 | ©568.210.801 | $647.055.861 | 3729101678

Insurance Company 2000 { 20601 2002
Company A o]

Company B 10,013,480
Campany C [}

Company B

1 2s % of
5.45% 3. . 9.45% 9. g 9.0

g O] asael — rmmool  astgwl o TTioeasl  (isosdoo] . paperssal - dnoecaasl — asisente]
| Seresaar | yrivesae | smamier | famien | Gayiswy | Sigsioes | Siaissts A

[ [ ms '

" 431

9 : Of 1576740l | 28074007)  62276008] 1144570941 " 177E3B676|  354,310206]  660AG0BRG| 685 560081
b | BSES 40wl Eonaaml T 90800l T G630m|  1Gsa316|  56361854| 125 3%.451] 155384 7661 165 560176

7

e BL TR T A el 208 360 .. @702l 1500464l | 3403 086]
i
i
| amemil T adEsEl s as6l 1
| §7288212 | Saoaissi | 890078006 | $13.024416 | 315708820 | $12.895.351 | §12337.708 |

i L L w0 s i
3r370] e 16.137)

.
SRS RGN 116, 425142 ;
BGAS0 7500 §156506R1 1220835l 1786811 203550216] - 731,665 188 o7 290856 G021 228 124763]  Zea At ot
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112 E. Lincoln Avenue

Fergus Falls, Minnesota 56537

Phone (218) 739-3241
ww.communicatingfordmerico.on

Communicating for America
Communicating for Agricuiture
Communicating for Seniors

The Honorable Sam Graves
Chairman

Committee on Small Business

U.S. House of Representatives

2361 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Graves and members of the committee:

Communicating for America is a national association with tens of thousands of farmers and small
business members all across rural America. On behalf of our members, the CA Board of Directors would
like to state our support for legislation that ensures insurance agents are allowed to continue helping
rural health consumers in the individual and small group market navigate the twists and turns of the
health insurance market place and the Patient Protection and Affordable Care Act {(PPACA).

The great distances that agents sometimes have to travel to visit customers in rural areas,
coupled with reduced access to high speed internet, in many cases points to the exclusion of
agent compensation from the MLR calculation. CA members and small businesses in
general often don't fit the one-size-fits- all type of policies offered by a few very large health
insurance companies. Rural and smaller community health consumers and smalt
businesses need the expertise of many of the smaller companies to meet their needs, as well
as the personal attention of an agent who attends church and Friday night football games
with their customers.

Health insurance agents also assist with difficult cases involving persons with underlying
medical problems who need additional information in order to get coverage. Agents have
recommended high risk pools to thousands of their customers, even though they received
little or no compensation for steering people in that direction.

Agents help match those hard to cover individuals with the best health insurance plans, at
the most affordable price. Sometimes for consumers, particularly in rural America, the best
solution is not a large national company with a one-size-fits all online enrollment, especially
if certain individuals can be denied coverage. That is where a local agent can help, and why
there should be incentives to strengthen their role. :

The goal of healthcare reform and the PPACA is to insure more Americans at less cost.
Limiting choices for consumers accomplishes neither goal, and reducing agent commissions
does not necessarily reduce insurance company profits, nor does it make health insurance
more affordable for consumers. CA strongly believes we need legislation that allows greater
choices and flexibility for consumers and small businesses and encourages innovative
solutions from agents and the private sector. Limiting choice does not serve the needs of
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America’s small businesses. CA supports legislation that ensures America’s small businesses
are allowed continued advice of their agents and helps strengthen competition in the
individual and small group market.

Thank you for your time, and we would be happy to answer any questions the committee
may have.

Sincerely,
Wayne K. Nelson
CA President
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CHAMBER OF COMMERCE
GF THE

UNITED STATES OF AMERICA

1615 I Svreet, N.W.
RANDEL K. JOHNSON WasminoTon, D.C. 20062
Sentor Vicr PRESIDENT 202/463-5448 - 202/463-5901 FaX

LABOR, IMMIGRATIO
EMPLOYER BENEFITS

December 22, 2011

The Honorable Mike Coffman

Chairman

Committee on Small Business Subcommittee
on Investigations, Oversight and Regulations

United States House of Representatives

Washington, DC 20510

Dear Chairman Coffman:

The U.S. Chamber of Commerce appreciates you and members of the
House Committee on Small Business Subcommittee on Investigations,
Oversight and Regulations for recognizing the problems that the new medical
loss ratio (MLR) requirements will have on businesses and for holding the
December 15,2011 hearing, “New Medical Loss Ratios: Increasing Health Care
Value or Just Eliminating Jobs?” The Chamber agrees that the way health reform
law is mandating health insurance carriers to use a specific percent of premiums
on direct medical care is driving many carriers out of the small group and
individual markets, eliminating jobs and reducing the number of affordable
coverage choices.

The U.S. Chamber of Commerce is the world’s latgest business
federation, representing the interests of more than three million businesses and
organizations of every size, sector, and region. More than 96 percent of the
Chamber's members are small businesses with 100 or fewer employees. For
small businesses struggling to remain open, the new health reform law (the
Patient Protection and Affordable Care Act as amended by the Health Care and
Education Reconciliation Act, collectively referred to as “PPACA”) and its
myriad of requirements impose yet another financial challenge. In addition to
imposing new mandates, the law is forcing small businesses and individuals to
navigate the new legal requirements with fewer resoutces and fewer choices.
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'The Honorable Mike Coffman
December 22, 2011
Page 2

MLR will reduce valued resources and eliminate jobs

Most small businesses operate without a human resource department to
assist with coverage decisions. When deciding which type(s) of health insurance
coverage and carriers to offer employees, small businesses have historically relied
on insurance agents and brokers for help. However just as these decisions
become more complicated, small businesses will be forced to make these choices
without the help which they have traditionally relied on and those businesses
which have provided this service will be forced to stop.

Employers’ coverage decisions will no longer be based solely on what
benefit options are available and appropriate. Instead, as businesses struggle to
comply with the employer responsibility provision of the PPACA, coverage and
catrier decisions will become even more complicated. With a projected 32
tnillion more individuals entering the insurance matket in 2014—when health
insurance exchanges, new marketplaces of health plans, will also become
operational—the brokers will become even more essential. Although brokers
may be more essential, the MLR rule will drive them of business.

Despite the urging of The National Association of Insurance
Commissioners, HHS refused to exclude broker fees from the administrative
portion of the calculation, a decision which will make it difficult for agents and
brokers to be compensated for their work. Without commissions, brokers who
have helped employers find the policies that meet their needs, negotiated terms,
benefits, and premium costs with insurers, and helped navigate the claims
process for the client company’s employees will not be able to offer these
services to small businesses. Companies will either have to do the work
themselves or leave their employees to fend for themselves.

Not only is the implementation of the MLR requirement hurting the small
businesses that rely on brokers, it is driving those small businesses that provide
this service out of business. A recent survey found that 21 percent of
independent health insurance agency owners have been forced to downsize their
businesses, forcing many brokerage firms to close their doors, lay off workers,
and deprive clients of their services.
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"The Honorable Mike Coffman
December 22, 2011
Page 3

MLR will lead to fewer choices for small businesses

While small businesses and individuals have fewer resources to assist them
in identifying appropriate coverage, the choices available for these purchasers are
becoming even more limited.

Pror to the enactment of PPACA, there was very little competition left in
the small group insurance market. The four largest health insurance firms
accounted for 65 percent of the small group insurance market. However, in
many states, especially in rural areas, the largest insurer is the ogly insurer. In
some cases, small businesses have been forced to get a new health plan because
their insurer has left the marketplace. In other cases, employers have no other
plan operating in their area to call for a rate quote when their current plan
premiums skyrocket. Small firms have historically had few, if any, alternatives to
their health plan when presented with dramatic rate increases. When plans leave
the market, businesses have one less option to choose from, leading to less
competition and higher prices.

Attached is a document that shows the number of carriers that have
exited the small group and individual market in the states as of October 2011,
The chart was compiled using public data. In addition to the immediate decrease
in choice that occurs when a carrier leaves the market, it is important to
appreciate that this decrease in choice has long term implications. The Health
Information and Portability and Accountability Act (HIPAA) generally prohibits
catriers from te-enteting the market for a period of 5 years, which will keep
these carriers out of the market during a critical period of reform. Clearly,
PPACA is reducing the number of carrier choices for consumers and employers.
Fewer choices mean less competition and fewer alternatives when a carrier
increases premiums.

The withdrawal of carriers impacts the inter-play between the small group
and individual markets. As states seek to phase in the MLR for the individual
market, using the waiver process as outlined by HHS, there is widespread
recognition that de-stabilization in the individual market will lead to de-
stabilization in the small group market. Indiana is one example of a state where
the Insurance Commissioner asked for a phase in the individual and small group
market MLR.
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The Honorable Mike Coffman
December 22, 2011
Page 4

The U.S. Chamber of Commerce appreciates this opportunity to submit a
statemnent for the record on such an important issue. We look forward to
working with you to identify and enact meaningful reforms to the small group
insurance market, making healthcare more affordable and accessible for all
Americans.

Sincerely,

Randel K. Johnson

cc: Members of the Committee on Small Business Subcommittee on
Investigations, Oversight and Regulations
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Carrier Group Size pian Type Annual Premium irst Year Renewsl

{1t Available)

2-5 enrolled - $7./50 PEPM
6-15 enrolled 32.50 PEPM
16-25 enrolled 27,00 PEPM
184 Group 26-50 enrolled /A 22.00 PEPM N7A
51-99 enrolled 5.0%.
100+ Negotiable
185 Individual Medical N/A 10% 5%
2-3 enrofied $9 PEPM
188 4-15 enrolled $40 PEPM
Group 16-25 envolled niA 30 PEPM N/R
26-50 enrolled $22 PEPM
Medical Age 60 &
Under.
1-49 Policies 10%
Association Group or 50-99 Policies 12% 4%
187 Individual Health Ins. 100+ Policies N/A 14%
Plans Medical Age 61+
1-49 Policies 5.0%
50-99 Policies 6.0% 4%
100+ Policies 7.0%
Individual Medical 10.0% 5%
Tier I .
2-3 enrolled |...$8.00 Per Enrolled $7.00
4-15 enrolied 36.00 Per Enrolied | $35.00
16-25 enrolled 30.00 Per Enrolled | $29.00
26-50 enrolled 20.00 Per Enrolled | $19.00
51-99 enrolled 18.00 Per Enrolled $17.00
Tier 11
2-3 enrolied |_..$9.00 Per Enrolied $8.00
188 4-15 enrolied N/A 37.00 Per Enrolled $36.00
Smali Group 16-25 enrolied 31.00 Per Enrolied $30.00
26-50 enrolled 21.00 Per Enrolied $20.50
51-99 enrolied 20.00 Per Enrofled $19.00
Tier 11T
2-3 enrolled $10.00 Per Enrolied $9.00
4-15 enrolled | ...$38.00 Per Enrolled $37.00
16-25 enrolled $32.00 Per Enrolied $31.00
26-50 enrolled 22.00 Per Enrolled $21.00
51-99 enrolled 21.00 Per Enrolled $20.00
First $35,000 10%
- Next $25,000 7.50%
189 Group 2-50 enrolled Next $15,000 5% 4%
Remainder 2.50%
51+ enrolied Negotiated but generally 4-5%
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188 Individual “Medical N/A 20%
2-3 enrolled $9 PEPM
4-15 enrolled $40 PEPM
186 Group 1625 enrolled A $30 PEPM A
26-50 enrolied $22 PEPM
Medical Age 60 &
Under
1-49 Policies 10%
Association Group or 50-99 Policies 12% 4%
187 Individual Health Ins. 1004 Policies N/A 14%
Plans Medical Age 61+
1-49 Policies 5.0%
50-99 Policies 6.0% 4%
100+ Policies 7.0%
First $35,000 10%
Next $25,000 7.80%
189 Group 2-50 enrolled Next $15,000 5% 4%
Remainder 2.50%
51+ enrolled Negotiated hut generally 4-5%
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188 Individaal Medical N7A 20%
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Association Group or 2230;'3/ g:f’
187 Individual Heaith Ins. Various Products N/A 10'00/3 5,,/:
Plans 13.0% 5%
First $35,000 10%
. Next $25,000 7.50%
189 Group 2-50 enrolied Next $15,000 5% 4%
Remainder 2.50%

51+ enrolled

Negotiated but generally 4-5%
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