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MEMORANDUM
TO: Members of the Subcommittee on Water Resources and Environment

FROM: Bob Gibbs
Subconunittee Chairman

RE: Hearing on “Forty Years after the Clean Water Act:
Is It Time for the States to Implement Section 404 Permitting?”

PURPOSE OF HEARING

The Water Resources and Environment Subcommittee is scheduled to meet on Thursday,
September 20, 2012, at 10;00 AM, in Room 2253 of the Rayburn House Office Building, to
receive testimony from representatives of the U.S. Environmental Protection Agency, U.S. Army
Corps of Engineers, and State water quality agencies on the potential opportunities for enhancing
Cooperative Federalism with the States through State assumption of the Clean Water Act section
404 permit program.

BACKGROUND

In 1972, Congress passed the Federal Water Pollution Control Act Amendments of 1972
(commonly known as the *“Clean Water Act” or the “CWA™, 33 USC § 1251 et seq.). The
objective of the CWA is to restore and maintain the chemical, physical, and biological integrity
of the nation’s waters. The primary mechanism for achieving this objective is the CWA’s
prohibition on the discharge into a jurisdictional waterbody of a pollutant without a National
Pollutant Discharge Elimination System (NPDES) permit. (Se¢e CWA §§ 301, 402.) The CWA
also regulates, through a separate permit program under section 404, the discharge of dredged or
fill material into jurisdictional waterbodies, including wetlands. (See CWA § 404.)

The U.S. Environmental Protection Agency (EPA) has the basic responsibility for
administering and enforcing most of the CWA, including the NPDES permit program under
CWA section 402, and the U.S. Army Corps of Engineers (Corps) has lead responsibility for
administering the dredge or fill (wetlands) permit program under section 404 of the CWA,
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Under the wetlands permitting program, it is unlawful for a facility to discharge dredged or fill
materials into a jurisdictional waterbody unless the discharge is authorized by and in compliance
with a dredge or fill (section 404) permit issued by the Corps.

The CWA does not contemplate a single, Federally-led water quality program. Rather,
Congress intended the States and EPA to implement the CWA as a Federal-State partnership
where the States and EPA act as co-regulators. The CWA established a system where States can
receive EPA approval to implement water quality programs under State law, in lieu of Federal
implementation. These States are called “authorized States.” Under the CWA, 46 States have
been authorized to implement and enforce NPDES permits.

Even when a State has the lead authority to implement the CWA’s programs, EPA retains
residual authority under the CWA to review certain actions by the State in implementing the
CWA. EPA also retains authority to oversee and object to the Corps’ issnance of section 404
permits for the discharge of dredged or fill material.

STATE ASSUMPTION OF THE SECTION 404 PERMITTING PROGRAM

In 1977, the U.S. Congress formally recognized the potential for and desirability of a
major State role in the management of dredge and fill activities, including administration of the
section 404 permitting program. Congress recognized that many States had already established
parallel permitting programs, resulting in duplicative State and Federal permit requirements, and
that the traditional role of the States in land use management provides States with a particularly
effective basis for wetland management. However, Congress also emphasized the need to retain
Corps control over navigation in interstate waters.

Congress amended section 404 of the CWA, in the 1977 amendments to the CWA, to
allow a State to assume the 404 program by applying to EPA to administer its own permit
program for the regulation of dredge and fill activities in lieu of the permit program administered
by the Corps. EPA provides overall program oversight over State programs that have assumed
404 permitting responsibilities, to ensure compliance with Federal standards.

Provisions authorizing States to apply for and assume the administration of the 404
program can be found in CWA section 404(g)-(I). Requirements for assumption of section 404
are detailed in EPA’s section 404 State program regulations at 40 C.F.R. Part 233.

An approved State program is one which is established under State law and which
functions in lieu of the Federal program. It is not a delegation of Federal authority. In practice, a
State section 404 program is a close partnership between the State and Federal agencies, with
much of the day-to-day State/Federal coordination occurring with the Corps.

Combining the work of State and Federal agencies into a section 404 partnership
eliminates a significant amount of State and Federal duplication, minimizing regulatory burdens,
while taking advantage of the strengths of each level of government. State-specific needs and
policies are more directly addressed, without sacrificing national standards, interstate concems,
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or Federal technical expertise. At the same time, the section 404 program regulations maintain a
“level playing field” among the States, and ensure protection of interstate water resources.

Congress prohibited assumption of the 404 program in certain waters, as defined in
section 404(g)(1) of the CWA, including waters which are or could be used to transport interstate
and foreign commerce, waters subject to the ebb and flow of the tide, and wetlands adjacent to
these waters (e.g., tidal waters, the Great Lakes, and major river systems). Generally these are
the waters regulated by the Corps under section 10 of the Rivers and Harbors Act. The Corps
retains section 404 jurisdiction over these waters. In waters where a State 404 program is
approved by EPA, the Corps of Engineers suspends processing of 404 permits everywhere
except in so-called section 10 waters.

Section 404 provides for coordination with a number of other Federal resources
" “management programs. Because permits issued under a State-assumed program are issued under
State law, other Federal laws, such as Endangered Species Act (ESA), do not directly apply.
Instead, they are addressed through EPA oversight as required by the statute and regulations.

State assumption of the section 404 program has been limited as compared to States
assuming other parts of the Clean Water Act. While 46 States are authorized to implement the
NPDES permit program under section 402, only two States, Michigan and New Jersey, have
assumed the 404 program.

ASSUMPTION REQUIREMENTS

In order to be eligible to assume administration of section 404, a State program must
comply with specified criteria. (See 40 C.F.R. Part 233.) The overriding requirement for
assumption is that the State must have the authority to provide at least the same level of aquatic
resource protection as the Federal agencies. Only then can Federal permitting be suspended in
favor of the State program.

States need to develop a wetlands permit program similar to the Federal program and
submit to EPA an in-depth application to assume the program. Even for States with an existing
wetlands regulatory program, this process can require the passage of new legislation by the State
legislature.

An approved State program must have in place, in State laws and regulations, provisions
that address a number of requirements, including:

o Jurisdiction over all waters covered under Federal CWA jurisdiction, including wetlands,
other than waters where the Corps retains jurisdiction.

o Authority to regulate all activities that are regulated under Federal law. A State cannot
exempt activities that are not exempt under the CWA.

¢ Permitting standards and procedures that will be at least as stringent as the Federal permit
program, and that will ensure consistency with the Federal permitting criteria.




Adequate compliance and enforcement authority, including the ability to enforce permit

conditions, and to address violations with penalty levels that are at least comparable to
Federal fines and penalties. Under a State-assumed program, primary responsibility for
enforcement rests with the State.

Program funding and staffing sufficient to implement and enforce the program.

State regulations can be broader than Federal regulations, but cannot exempt activities

which require a Federal permit. State regulations can provide greater resource protection, but
cannot be less stringent that Federal regulations.

There is no provision for partial assumption of the program. A State cannot assume

authority for only certain categories of activities or waters. However, it is not required that a
State operate a permitting program in waters where the Corps retains jurisdiction. Nor is a State
required to have authority over lands held in trust for tribes.

THE ASSUMPTION PROCESS

A State that seeks to assume the 404 program must compile and submit to EPA an

application, which will include the following supporting documents:

A letter to EPA, from the Governor of the State, requesting program approval.

A complete program description. This detailed description will include a full description of
the State’s permitting and enforcement programs, including regulatory authorities, staffing,
organization, and basic procedures.

A statement from the State Attorney General, certifying that the laws and regulations of the

State provide adequate legal authority to carry out the program and to meet the applicable
requirements of Federal law.

Memoranda of Agreement with the Regional Administrator of EPA and with the Secretary of
the Army, which among other things, define State and Federal responsibilities for section 404
program administration and enforcement, including all State agencies with program
responsibility; define categories of permit applications for which EPA will waive Federal
review; establish a schedule for reporting and submittal of other information to EPA;
describe waters that remain under the jurisdiction of the Corps following approval of the
State program; define any general permits issued by the Corps that will be transferred to the
State; and address State and Federal responsibilities for compliance monitoring and
enforcement.

Copies of all applicable State statutes and regulations, including those governing applicable
State administrative procedures.
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Following submittal, EPA distributes the application for State assumption to other
Federal agencies for review, and must publish notice of the State’s application in the Federal
Register. EPA also must provide for a public hearing in the State.

After reviewing the State or Tribal application and considering any Federal agency and
public comments, EPA makes a decision of the requirements to assume the Federal permit
program. EPA’s decision is based on whether the State meets the applicable statutory and
regulatory requirements for an approvable program. EPA is responsible for reviewing and
approving/denying a State’s request to assume the Federal permit program within 120 days of
receipt of the completed application.

When a State assumes administration of the section 404 program, the primary
responsibility for permitting and enforcement in assumable waters is transferred to the State.
The Corps no longer processes section 404 permits in waters under State jurisdiction. The State
assumes responsibility for the program, determines what areas and activities are regulated,
processes individual permits for specific proposed activities, and carries out enforcement
activities.

The role of EPA also changes. Prior to assumption, EPA reviews public notices and
permits issued by the Corps, and provides comments to the Corps. In a State 404 program, EPA
reviews public notices and permit applications received by the State, and provides comments to
the State. A State cannot issue a permit over EPA’s objection.

EPA also is responsible for programmatic oversight, including reviewing annual reports
submitted by the State, and evaluating any changes in State or Federal laws and regulations to
ensure that program consistency is maintained.

‘While EPA has the authority to review any application processed by the State, Federal
regulations allow EPA to waive review of some categories of permits. However, EPA cannot
waive review of cerfain types of permits such as those that may affect threatened or endangered
species, draft general permits, and discharges near public water intakes. As the State program
matures, the level of Federal oversight may decrease.

IDENTIFIED BENEFITS OF STATE ASSUMPTION

State assumption of section 404 gives a State the lead role in evaluating and issuing
permits (with EPA in an oversight role). Representatives of States have identified several
significant benefits of State assumption in terms of overall program efficiency and water
resource protection. These include the following:

» Regulatory streamlining/increased program efficiency/consistency in permit decisions. State
program assumption may greatly reduce duplicative State and Federal permitting
requirements, and eliminate potentially conflicting permit decisions and conditions. State
permit programs are often more timely than Federal programs, resulting in reduced time for
review of regulated activities.
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More effective allocation of State and Federal agency resources. State programs typically
make use of more staff in more localized offices than programs operated from' Corps
districts. The public often considers State staff to be more accessible than Federal staff.

Local resource knowledge and improved integration with other State resource programs.
State resource managers frequently have extensive knowledge of local resource values,
conditions, and issues, and also typically work closely with local units of government,
including agencies responsible for overall land use and development, and with other related
land and water management programs.

State-specific resource policies and procedures are tailored to address specific conditions and
needs of the State. Under a State-assumed 404 program, the State has a degree of flexibility
in the selection of policies and procedures that are best suited to the needs and characteristics
of the State.

Increased regulatory program stability. The processes and procedures of State government
tend to be more stable, and less affected by individual legal decisions or procedural
modifications, leading overall to a more stabie and predictable permitting program.

Increased public support. State permit staff are often more readily accessible to the public,
and more consistent decision-making is achieved by policies and procedures tailored to the
needs of the State.

Improved resource protection. The coordinated efforts of both State and Federal agency
staff, the use of State-specific methods and State expertise backed by Federal scientific
expertise, and a more efficient regulatory program can provide greater protection of wetiand
resources.

IDENTIFIED BARRIERS TO STATE ASSUMPTION

The fact that only two States have assumed 404 program administration indicates there

are some significant limitations associated with this process. Representatives of States have
identified several barriers that stand in the way of States assuming the 404 program, including
the following:

Meeting program requirements. Current Federal regulations for the section 404 program are
complex, particularly in terms of the definition of Federal jurisdiction, activities regulated,
permit review criteria, and permit exemptions. In order to be approved to administer the
program at the State level, a State must demonstrate that it has equivalent authority in all
areas. This can be difficult, particularly if the basis for State authority is quite different than
the basis for Federal authority.

Potentially high percentage of waters that must remain under Corps jurisdiction. For some
States, particularly coastal States, the extent of jurisdiction that would be retained by the
Corps limits the appeal of the overall program, and may lead to a decision to forego program
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assumption. In States where jurisdiction over a high percentage of waters would be retained
by the Corps, assumption may be seen as less beneficial.

» Inability to partially assume 404 authority. Some States would prefer to administer a State

404 program only in certain geographic areas of, or waters in, the State, such as the coastal
zone, or in tidal wetlands, including a portion of section 10 waters. There is currently no
option for partial assumption of a State 404 program based on a limited geographic area or
type of waters.

e Hich financial cost associated with the initial evaluation and development of a State program.
The initial cost of program assumption, which includes development of a full application,
modifications to the State program to achieve consistency, development of procedures for
coordination with Federal agencies, and educating the public regarding the change in State
and Federal roles, can be significant. (EPA has estimated that States spend an average of
$225,000 when investigating the option to assume the 404 program. Program development
(but not administrative) costs may be partially offset through EPA Wetland Program
Development Grants.)

e High financial cost of, and lack of dedicated Federal funding specifically for, State 404
program operation/administration. There is no dedicated source of Federal funding for States
to assume the administration of 404 programs. In theory, States may make use of CWA
section 106 water program funds (which are for assisting States in administering their
programs for the prevention, reduction, and elimination of water pollution) for this purpose,
but this would be difficult in practice since these funds are already dedicated to other existing
State water programs, which may be located in another State agency. This is perhaps the
most serious impediment to many State agencies. (EPA has provided State wetland program
development grants to support development of State wetland regulatory programs. However,
the funds can only be used for program development, not implementation. The cost of
admimistering not only the permit process, but the associated mitigation requirements and
enforcement program, places a significant burden on a State administering a section 404

program.)

e Political will and public desires. Multiple interest groups from both sides of the political
spectrum may have serious concerns about the impact of State program assumption. Activist
groups may initially view a State program as less protective than the Federal program. The
regulated public may see assumption as an expansion of overall permit requirements. For
State legislators, the cost of the regulatory program may be the primary concern.

As noted earlier, State assumption of the section 404 program has been limited in
comparison to States assuming other parts of the Clean Water Act. While 46 States are
authorized to implement the NPDES permit program under CWA section 402, only two States,
Michigan and New Jersey, have assumed the 404 program to date. Nevertheless, numerous
States recently have expressed increased interest in assuming the administration of the 404

program.
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At the hearing, the Subcommittee will hear from three of these States, namely, Ohio,
Florida, and Virginia, which have expressed interest in assuming the 404 program, and from a
State (Michigan), which assumed the program in 1984. They are expected to discuss the
perceived benefits of and barriers to program assumption. The Subcommittee also will hear
from a former State regulator (from Wisconsin and Ohio), now turned activist, about his views,
and from representatives of EPA and the Corps about the State assumption process.

WITNESSES
Panel One

Mr. David Paylor
Director, Virginia Department of Environmental Quality
(on behalf of ECOS-- Environmental Council of the States)

Mr. Jeff Littlejohn, P.E.
Deputy Secretary for Regulatory Programs, Florida Dept. of Environmental Protection

Mr. George Elmaraghy
Chief, Division of Surface Water, Ohio Environmental Protection Agency
(on behalf of ASWM-- Association of State Wetland Managers)

Mr. William Creal
Chief, Water Resources Division, Michigan Department of Environmental Quality
(on behalf of ACWA-- Association of Clean Water Administrators)

Mr. Todd Ambs
President, River Network

Panel Two

The Honorable Jo-Ellen Darcy
Assistant Secretary of the Army for Civil Works

Ms. Denise Keehner
Director, Office of Wetlands, Oceans, and Watersheds
U.S. Environmental Protection Agency



FORTY YEARS AFTER THE CLEAN WATER
ACT: IS IT TIME FOR THE STATES TO
IMPLEMENT SECTION 404 PERMITTING?

THURSDAY, SEPTEMBER 20, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES
AND ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:02 a.m. in Room
2253, Rayburn House Office Building, Hon. Bob Gibbs (Chairman
of the subcommittee) presiding.

Mr. GiBBS. Good morning. We will convene the Subcommittee on
Water Resources and Environment, a subcommittee of T&I. And
welcome, everybody, here today. I will start with my opening state-
ment. Let’s get organized here a little bit. This is a lot more cozy,
Epdhere in this room. We shouldn’t have any trouble hearing every-

ody.

Again, welcome. This is a Water Resources and Environment
Subcommittee hearing on “Forty Years After the Clean Water Act:
Is it Time for the States to Implement Section 404 Permitting?”

A note that next month will be the 40th anniversary of the Clean
Water Act. When Congress wrote the Clean Water Act, it did not
contemplate having a single, federally dominated water quality
program. Rather, Congress intended the States and the EPA to im-
plement the Clean Water Act as a Federal-State partnership,
where States and the EPA act as co-regulators. This, in essence, is
a cooperative federalism.

While the States have played an integral role in implementing
many parts of the Clean Water Act over the past 40 years, includ-
ing water quality standards and NPS permitting, there is an im-
portant program under the Clean Water Act that remains predomi-
nantly administered by the Federal Government. This is the
dredge, or fill, wetlands permit program under Section 404 of the
Clean Water Act.

While some of the 46 States have primary responsibility for im-
plementing NPDES permit program, only 2 States have assumed
administration of the 404 permit program. This is despite the fact
that, as I understand it, there are numerous States that are inter-
ested in assuming the program.

State assumption of Section 404 gives a State the lead role in
evaluating and issuing permits. This can eliminate a significant
amount of State and Federal duplication, and result in increased

o))
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program efficiency and consistency in permit decisions. It also can
help us ensure that State-specific needs and conditions are more di-
rectly addressed.

States know best what their issues are and how to address them.
I want to know why more States have not assumed the 404 pro-
gram. And specifically, I want to hear about what are the barriers
that are holding States back from assuming the program, and what
statutory or other impediments, if any, are standing in the way of
making this program an effective Federal-State partnership.

The aim of this hearing today is fact-finding, so we can learn
more about the States’ assumption issue—assuming—this issue.
And also, I think, as part of our role as an oversight capacity.

We assembled two panels of witnesses, including two Federal
agencies responsible for Section 404 permitting, and several State
representatives who will share their perspective on State assump-
tion of this program. I welcome all of our witnesses. But this time
I want to yield to my ranking member, Mr. Bishop, for any com-
ments you may have.

Mr. BisHOP. Thank you very much, Mr. Chairman. And thank
you for holding today’s hearing. While the topic of today’s hearing
is an interesting one, I have to question how today’s hearing will
help address the issues that this subcommittee should be focusing
on, which is creating jobs for American families. In light of this
Congress’ mantra of doing more with less, I am curious how our
Republican majority plans to address many of the concerns raised
by the States without further diminishing Clean Water Act protec-
tions over our waters.

Today we will discuss how some States wish to assume regu-
latory authority over dredged and fill activities currently covered
by Section 404 of the Clean Water Act. Several States have articu-
lated why they would like to assume regulatory authority over 404
activities, but have failed to use existing Clean Water Act provi-
sions to do so, provisions that were adopted by this committee over
30 years ago.

The chairman mentioned perceived barriers to State assumptions
that—to State assumption that States recommend action on. How-
ever, we need to be honest with our witnesses and explain how,
even if we agree with the States’ concerns, many of their rec-
ommendations are unlikely to find support with the current House
leadership.

First, States are requesting that Congress enact a new, dedicated
grant program for States to set up and manage their individual
wetlands programs. Yet all year the Republican majority has
blocked this subcommittee from moving any legislation that would
either reauthorize existing programs, such as the Clean Water
State Revolving Fund at increased levels, or would create any new
authorities.

In addition, this Congress must soon address the consequences
of sequestration, where Federal agencies such as the Corps and the
EPA will need to absorb an additional 7- to 9-percent cut in fund-
ing, including an estimated cut of $120 million from the Clean
Water SRF and an estimated $20 million cut from Section 106
funding. So, I would ask my colleagues and the State witnesses
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where they would have Congress cut further to come up with these
additional funds for State 404 implementation.

Second, some States are recommending that Congress grant
them authority to regulate activities in the traditionally navigable
waters, water that—waters that are covered by Section 10 of the
Rivers and Harbors Act. Here again, I imagine that my Republican
colleagues would be reluctant to grant States with potential veto
authority over essential Federal functions such as national defense,
protection of commercial navigation, and flood control projects.

Some also suggest that State assumption of the 404 authority
will result in faster and cheaper permits for the regulated commu-
nity, as well as greater consistency and efficiency in permitting
process. Yet there is evidence to the contrary, and I want the
record to reflect the following.

Number one, when you compare apples to apples, the average
permit processing time for the States of Michigan and New Jersey
is currently about the same as the overwhelming majority of Fed-
eral 404 permits approved by the Corps. So existing data does not
show that permits will be processed faster by States.

Second, in the absence of additional Federal appropriations,
States may be forced to raise an additional funds to administer the
404 program through State general revenues, or permit fees. So it
is not necessarily a given that 404 permits will be cheaper under
State authority.

And, third, permit applicants may also face greater confusion try-
ing to figure out which Federal or State agency is responsible in
those States that choose to administer only portions of the 404 pro-
gram, or if States are unable to assume authority over navigable,
in fact, waters.

So, exactly why are we holding today’s hearing, especially as this
Congress plans on making its getaway tomorrow for the upcoming
elections? If the reason for today’s hearing is to lay down a marker
for further changes to Clean Water Act protections over waters,
similar to other bills moved by this subcommittee through the Con-
gress, then in my view this is the wrong approach for protecting
the health and well-being of American families, and one that I can-
not support.

Rather than holding this hearing, I would have preferred to see
this subcommittee meeting be an opportunity to advance legislation
such as the Clean Water SRF reauthorization, to address the cur-
rent 11.3 percent unemployment rate for the construction industry
nationally—and I will point in my—pardon me, on Long Island,
over 30 percent unemployment in the heavy construction industry.

Just like the recently enacted surface transportation program,
the need for investing in wastewater infrastructure is enormous,
and will not go away, simply by ignoring it. Similarly, reauthoriza-
tion and reforming programs to rebuild our crumbling infrastruc-
ture will create thousands of jobs. For every $1 billion invested in
wastewater infrastructure, this Nation can create between 28,000
and 33,000 jobs in communities across America, while improving
public health and the environment.

For the past year-and-a-half I have been working in good faith
with outside groups and colleagues across the aisle to reach con-
sensus on the best way to renew the Federal commitment to fund-
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ing wastewater infrastructure. Unfortunately, these efforts have
been rebuffed by the Majority at every step, including a party-line
vote against reauthorization of the Clean Water SRF before the Au-
gust recess.

It looks as if we will recess this committee and this Congress for
the elections without moving a Clean Water SRF reauthorization.
This will mark the first time since Chairman Bud Shuster led this
committee that we have not acted on a Clean Water SRF reauthor-
ization. This is a missed opportunity, not only in terms of what this
committee should be doing to promote good-paying jobs here at
home, but also in meeting its longstanding obligation to work with
the States in protecting public health and the environment.

I yield back the balance of my time.

Mr. GiBBs. OK. Before I introduce our witnesses, I want to ask
unanimous consent that the following letters and supporting docu-
ments from the aggregates—the Ohio Coal Association and the As-
sociation of State Wetland Managers—be included in the record.

[No response.]

Mr. GiBBs. Without objection?

Mr. BisHOP. No objection.

Mr. GiBBS. OK——

Mr. BisHOP. And I have one, also, one——

Mr. GiBBs. Oh, OK, OK. Well, OK. So that is so ordered.

[Please see pp. 107-161 for the materials referenced by Hon. Bob
Gibbs.]

Mr. BisHopr. OK.

Mr. GiBBS. And go ahead.

Mr. BisHOP. I ask—thank you, Mr. Chairman. I ask unanimous
consent that a letter from Mr. William Snape of the Center for Bio-
logical Diversity be included in today’s hearing record.

Mr. GiBBs. So ordered.

[The information follows:]



September 19, 2012

The Honorable Robert Gibbs

Chairman, House Subcommittee on Water Resources and Environment

The Honorable Timothy Bishop

Ranking Member, House Subcommittee on Water Resources and Environment
U.S. House of Representatives Committee on Transportation and Infrastructure
House Rayburn Office Building

Washington, D.C. 20515

Re:  Hearing on Clean Water Act 404 Permitting and Potential State Assumption

Dear Congressmen Gibbs and Bishop, and Members of the Subcommittee:

We write to you today expressing deep concern about encouraging the delegation of
authority of Section 404 permitting to the states under the Clean Water Act. Below is a brief
background and overview of key issues related to the Army Corps of Engineers’ (“Corps™)
compliance with the Endangered Species Act (ESA) in connection with its administration of the
nationwide permit program under the Clean Water Act. As we demonstrate, unlike the Clean
Water Act NPDES and Clean Aijr Act permitting, which recognize and embrace the importance
of state delegation and cooperative federalism, the Section 404 program as a whole possesses no
clear federal policy or permitting structure, and state assumption of “dredged or fill material”
permitting would thus lead to more regulatory chaos, more destruction of wetlands/water
systems and more extirpation of imperiled wildlife. In the Endangered Species Act (ESA)
context, delegation to the states of “take” permitting authority is an even more controversial idea,
in part because states themselves are as bound by the prohibition against take as private parties,
and in part because of the historic reality that the federal ESA was passed to address the
significant weaknesses of state protection for threatened and endangered species.

L Background

According to the Congressional Research Service, as much as 90 percent of the Corps’
regulatory workload consists of processing general pe:rmits.i The National Oceanic and
Atmospheric Administration’s Fisheries Services (“Fisheries Service”) notes that the number of
activities authorized through “nationwide permits” (a form of general permit) is so great that
thousands of acres of the nation’s wetlands are being lost every year. The NWPs which took
effect on March 19, 2012, will authorize at least 43,000 activities every year, more than 217,000
activities over five years, resulting in a cumnulative loss of 140,000 acres of jurisdictional
wetlands to activities authorized under NWPs since 1982.2

! Congressional Research Service, The Army Corps of Engineers’ Nationwide Permits Program:
Issues and Regulatory Developments (Jan. 30, 2012).

2 {J.S. Department of Commerce, National Oceanic and Atmospheric Administration, National
Marine Fisheries Service, Endangered Species Consultation, Biological Opinion on U.S. Army
ACOE of Engineers’ Nationwide Permit Program (Feb. 2012) (“Fisheries BiOp”) at 178.
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The sheer number of activities authorized under NWPs has sobering consequences for the
nation’s resources. The nation’s waters and wetlands provide critical ecosystem services to
aquatic systems and important habitats for wildlife, including endangered and threatened birds,
fish, and plants as well as organisms on the lower rungs of the food chain. The Clean Water Act
and Endangered Species Act can work together to protect the nation’s wetlands, clean water,
species, and habitat. However, the Corps has a long history of failing to comply with the ESA in
administering the NWP program — in fact, having had so many years to correct its course in
connection with ESA compliance, reflecting an institutional resistance, or an inability, to do so.>

II.  KeyIssues

There are two primary issues related to the Corps’ failure to comply with the ESA in
connection with its administration of the NWP program: (1) failure to consider the effects of the
program as a whole at the programmatic level; and (2) flaws with the agency’s analysis of effects
to listed species at the site-specific level.

1. Failure to Comply with the ESA when Authorizing NWPs

First, the Corps consistently fails to consider the effects of authorization of NWPs for
five-year terms. This “programmatic”-level consultation is the only point in the regulatory
process when the cumulative effects of NWPs on environmental resources, including endangered
and threatened species, may be considered as a whole, with the knowledge gained from such
analysis factored into the scope, terms and conditions by which specific NWPs are authorized.
Without such information, however, there is no way for the Corps, Fisheries Service, U.S. Fish
and Wildlife Service, or the public to understand and be informed of the degree to which listed
species and habitat is being adversely affected, and as a result, agency decisionmakers’ ability
ultimately to adopt, modify, or cancel specific NWPs is undermined.

The Endangered Species Act requires agencies fo ensure that their actions are not likely
to jeopardize the continued existence of listed species, and are not likely to destroy or adversely
modify listed species’ critical habitat. 16 U.S.C. § 1536(a)(2). The ESA’s implementing
regulations set forth a specific set of procedures, compliance with which is the only way to
ensure compliance with these affirmative duties. 50 C.F.R. Part 402. The Corps has never
complied with these procedures at the programmatic level, throughout the history of the NWP
program. In 2005, a federal court found this to be a violation of the ESA. Nat T Wildlife Fed'n v.
Brownlee, 402 F. Supp. 2d 1 (D.D.C. 2005). Nevertheless, the Corps has not come into

* Although this memorandum focuses on issues that arise under the ESA, we also note that
through the NWP program, the Corps is also allowing activities that are having far more than a
“minimal cumulative adverse effect on the environment”, in contravention of the Clean Water
Act’s authority for the program, 33 U.S.C. § 1344(e)(1), and that the Corps has failed to analyze
fully the environmental consequences of NWPs in accordance with the National Environmental
Policy Act through preparation of environmental impact statements.
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compliance since that federal ruling, maintaining that it complies with the ESA at the site-
specific level (see discussion below).

The Corps’ position that it may fully comply with the ESA solely at the site-specific level
- i.e,, when activities are authorized under NWPs at a particular site — is simply not justified. It
is well-settled in ESA jurisprudence that agencies may be required to comply with the ESA at
multiple levels in connection with a regulatory regime, including at the programmatic as well as
site-specific levels, and there is no reason — legal, policy, or otherwise — why the Corps may
avoid ESA compliance at the programmatic level in connection with the NWP program. Indeed,
this is the only level when a cumulative analysis of the program may be conducted. See, e.g.,
NWF'v. Brownlee, 402 F.Supp.2d at 10 (“overall consultation for the NWPs is necessary to avoid
piece-meal destruction of ... habitat through failure to make a cumulative analysis of the
program as a whole™).  Nevertheless, the Corps routinely fails to conduct this analysis, including
in connection with the most recent authorization of the NWPs for a new five-year term.

Closely related to this issue is the Corps® failure to maintain basic information that would
inform an analysis to satisfy the ESA. In a biological opinion dated February 15, 2012, the
Fisheries Services concluded that the agency does not maintain even basic information about
how many waters and wetlands are being impacted, or monitor these impacts consistently, such
that it can ensure that NWPs arc not likely to jeopardize listed species.® This conclusion
underpins the Corps” failure to meet its obligations under the ESA in connection with the most
reauthorization of the NWPs for a new five-year term. The Fisheries Service set forth a
“reasonable and prudent alternative” which the Corps is mandated to follow in order to comply
with the ESA, but since the issuance of the Fisheries” Service’s biological opinion, the Corps has
finalized its authorization of the NWPs for five more years, has rejected the Fisheries Services’
findings and the conclusions in its biological opinion, and has simply proceeded with its program
according to business as usual. Moreover, the Corps never requested consultation with the Fish

* After the federal court in Brownlee remanded the NWPs to the Corps, on March 13, 2007 the
Corps reinitiated programmatic ESA Section 7(a)(2) consultation with the Fisheries Service,
which has jurisdiction under the ESA over most aquatic and marine species, and the Fish and
Wildlife Service, which has jurisdiction over most terrestrial species. 77 Fed. Reg. at 10,187.
Yet, final biological opinions, which are the procedural mechanism by which agencies meet their
duties under the ESA, were never produced by either Service, and programmatic consultation
between the Corps and the Fisheries Service was delayed multiple times before the Corps began
to reauthorize its NWPs for a new five-year termn. 76 Fed. Reg. 9174, 9176-77 (Feb. 16, 2011)
(describing uncompleted 2007 programmatic consultation).

5 Violations of the ESA in connection with the Corps’ NWP reauthorization for 2012-2017 are
outlined in the Center’s August 16, 2012 notice of intent to sue the Corps, which is attached to
this memorandum.

% The Fisheries Service found that the Corps has not structured its NWP program “to know or
reliably estimate the general and particular effects of the activities that would be authorized”, the
effect of those activities on water quality or listed species, or to take action necessary to prevent
direct or cumulative degradation of water quality and habitat, See Fisheries BiOp at 223,
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and Wildlife Service to consider the effects of NWPs to terrestrial species at all. The Corps’
recalcitrance in light of these serious issues will necessitate more litigation, and quite possibly
Congressional intervention, in order to force the Corps to rehabilitate its regulatory approach and
to ensure protection of the nation’s listed species.

2. Flaws with Site-Specific Analyses

As noted above, the Corps maintains that it may adequately meet its obligations under the
ESA solely by considering the effects of activities anthorized through NWPs at the site-specific
level. However, there are serious flaws with the way in which the Corps conducts these analyses
as well.

By way of a brief overview, the NWPs authorize a wide range of impacts to the nation’s
waters and wetlands, including, among other activities: exploration, production, and
transportation of oil, gas, and minerals on the outer continental shelf (NWP 8); utility lines
(including power lines, substations, and pipelines) (NWP 12); bank stabilization (NWP 13);
transportation projects (NWP 14); bridges (NWP 15); hydropower projects (NWP 17); coal
mining activities (including activities associated with mountaintop removal) (NWP 21, NWP 49,
NWP 50); other mining (NWP 44); and shellfish aquaculture (NWP 48). Some NWP activities
require “pre-construction notification” (“PCN”) to the Corps, but the Corps does not provide
public notice of PCNs. Eighteen NWPs permit activities to proceed without any notification to
the Corps, if they conform to the terms and conditions that apply to NWPs.

General Condition 18 provides that no activity may proceed under a NWP if it is likely to
jeopardize the continued existence of a threatened or endangered species (or a proposed species),
or destroy or adversely modify listed species’ critical habitat. Section 7 consultation is required
for an activity authorized under a N'WP that “may affect” a listed species or critical habitat.
General Condition 18 makes non-federal permittees responsible for notifying the District
Engineer if any listed species or critical habitat may be affected or are “in the vicinity of the
project.”” 77 Fed. Reg. at 10,192; 33 C.F.R. § 330.4(f)(2) (“Non-federal permittees shall notify
the DE if any Federally listed (or proposed for listing) endangered or threatened species or
critical habitat might be affected or is in the vicinity of the project.”).

Thus, General Condition 18 delegates authority for ESA Section 7 consultation to the permittee —
i.e., the party with the greatest degree of interest in proceeding with the activity pursuant to an
NWP, after a relatively short, streamlined permitting process, and the party with the least
expertise in assessing the presence of species that may be affected. See Fisheries BiOp at 191
(“the conditions ... make prospective permittees solely responsible for compliance with the
requirements of the ESA” and “assume that prospective permittees would have sufficient
knowledge of the presence or absence of [listed] species and ... critical habitat on a project site
and the requirements of the ESA” as well as the “technical knowledge necessary to determine if
their activity might have direct or indirect effects” on listed species™); see also id. at 197 (“By
design, the USACE intended activities authorized by [INWPs] to receive a lower level of review
than activities authorized by standard permits.”). Indeed, for these reasons the Fisheries Service
doubted that General Condition 18 will result in ESA compliance, because while *[sJome
prospective applicants certainly will have sufficient knowledge to make these judgments”,
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“recent surveys of the depth of public knowledge of science, environmental information, and
causal relationships suggest that it would be an error to make the same assumption about the
general population.” /d. at 192 (citations omitted).

For activities pursuant to the 28 NWPs that do require the permittee to provide pre-construction
notification to the Corps, the Fisheries Service noted that even then, PCN is unlikely to cure
these flaws, as “the evidence suggests that the [Corps] does not use the information contained in
PCNs to filter ou[t] projects that are likely to have significant individual or cumulative impacts
on waters of the United States, endangered or threatened species, or designated critical habitat.”
Id. at 197. As the Fisheries Service concluded:

The limited review schedules for NWPs almost certainly preclude project managers from
critically reviewing PCNs and verifying whether the basic information on project
location, timing, and impacts contained in the notifications is correct or whether the
conclusions about [listed] species and ... critical habitat contained in the notifications
were well-reasoned and had been based on the best scientific and commercial data
available, as required by section 7(a)(2) of the ESA.

Id. at 198,

Lastly, there is another flaw in the scope of the ESA analysis that is conducted at the site-specific
level that warrants mention here. Pursuant to General Condition 18, the proposed permittee is
directed only to consider the potential effects “in the vicinity” of the proposed activity. The texrm
“vicinity” is not necessarily consistent with the “action area”, which the geographic scope for
which ESA analysis is required. See 50 C.F.R. § 402.02 (defining “action area” under the ESA
as “all areas to be affected directly or indirectly by the Federal action and not merely the
immediate area involved in the action™); id. § 402.14(c) (formal consultation initiated when the
action agency notifies FWS whether there are any listed species or critical habitat that may be
affected by the action). Thus, species may be in a project’s “action area” but not its “vicinity”,
as the “action area” constitutes areas that are “not merely in the immediate area involved”, Asa
consequence, to the extent it considers the effects of activities authorized under NWPs at all, the
Corps limits its analysis to the direct footprint of the activity, omitting any consideration of
indirect, upland, or downstream effects.

Thank you for the opportunity to offer our views.

Sincerely,
/s/

William J. Snape, 111

Senior Counsel

Center for Biological Diversity

Professor and Practitioner in Residence

American University, Washington College of Law
202-274-4443
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Mr. BisHOP. Thank you very much.

Mr. GiBBS. OK. Our first panel of witnesses—I will just go
through quickly and introduce you—is Mr. David Paylor, he is the
director of the Virginia Department of Environmental Quality and
vice-chair of the Water Committee of the Environmental Council of
the States; Mr. Jeff Littlejohn, he is the deputy secretary for regu-
latory programs, Florida Department of Environmental Regulation;
Mr. George Elmaraghy, chief, Division of Surface Water, Ohio En-
vironmental Protection Agency, and member, Association of State
Wetland Managers; Mr. William Creal, he is the chief of the Water
Resources Division of the Michigan Department of Environmental
Quality, and board member, Association of Clean Water Adminis-
trators; and Mr. Todd Ambs, president of River Network.

And we will start this way. Welcome, Mr. Paylor, and the floor
is yours.

TESTIMONY OF DAVID K. PAYLOR, DIRECTOR, VIRGINIA DE-
PARTMENT OF ENVIRONMENTAL QUALITY, AND VICE-
CHAIR, WATER COMMITTEE, ENVIRONMENTAL COUNCIL OF
THE STATES; JEFF LITTLEJOHN, P.E., DEPUTY SECRETARY
FOR REGULATORY PROGRAMS, FLORIDA DEPARTMENT OF
ENVIRONMENTAL REGULATION; GEORGE ELMARAGHY, P.E.,
CHIEF, DIVISION OF SURFACE WATER, OHIO ENVIRON-
MENTAL PROTECTION AGENCY, AND MEMBER, ASSOCIA-
TION OF STATE WETLAND MANAGERS; WILLIAM CREAL,
CHIEF, WATER RESOURCES DIVISION, MICHIGAN DEPART-
MENT OF ENVIRONMENTAL QUALITY, AND BOARD MEMBER,
ASSOCIATION OF CLEAN WATER ADMINISTRATORS; AND
TODD L. AMBS, PRESIDENT, RIVER NETWORK

Mr. PAYLOR. Thank you. Good morning, Mr. Chairman, members
of the subcommittee. I am pleased to be here today to discuss what
many of the States see as the benefits associated with State as-
sumption of Section 404 of the Clean Water Act, and to recommend
actions that would help remove some of the barriers to State as-
sumption. My name is David Paylor, and I have been the director
of the Virginia Department of Environmental Quality since 2006.
I am also here representing the Environmental Council of the
States, a nonpartisan, nonprofit organization which consists of the
key environmental commissioners of the States and territories.

In 2008, ECOS issued Resolution 08-3 supporting delegation of
Section 404 responsibilities to States that are prepared to do so,
and making recommendations to EPA to facilitate this process. We
see a number of benefits to having the 404 program implemented
by the States.

Most States define their waters more broadly than the Clean
Water Act, and include isolated wetlands, ephemeral streams, and
ground water that are not under Federal jurisdiction. A State-run
program would eliminate jurisdictional uncertainty, and provide a
consistent and predictable definition of regulated waters.

Similarly, a State-run program would provide a streamlined, one-
stop permitting experience, which removes duplication and regu-
latory redundancy. A single regulatory agency implementing the
rules would eliminate the potential confusion that can come from
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two regulatory bodies, and would provide for greater consistency in
the application of regulatory requirements.

The program could be administered by most States at signifi-
cantly less cost. In Virginia, we currently estimate it would cost an
additional $3 million per year in operating cost to assume the 404
program on top of our current duties. Our best estimate is that this

rogram cost the Norfolk District of the Army Corps of Engineers
57.5 million per year to administer.

States are often positioned to provide timely service to project ap-
plicants through a knowledge of the areas of proposed impact.
ECOS has identified four primary barriers to State assumption.
federally funding is not currently available for Section 404 imple-
mentation by the States. Other sections of the act, such as the
wastewater discharge regulations, provide Federal funding for
State implementation.

In Virginia, this is our single largest impediment to our assump-
tion of Section 404. There is uncertainty regarding the criteria EPA
would use for assessing States’ legal authorities and their assump-
tion decision. EPA correctly requires that State authorities be suffi-
cient to meet Federal requirements. But because of differences in
State jurisdiction from their underlying constitutions and statutes,
those criteria may vary from State to State, creating some uncer-
tainty regarding EPA’s expectations.

Section 404 provides for no phased assumption option, which
would allow States to transition toward full assumption. Similarly,
Section 404 does not include an option for partial assumption by
States. Partial assumption could be based on specific geographic
areas, or certain types of activities.

As I mentioned earlier, the States, through ECOS, support ef-
forts to encourage Section 404 delegation to those States prepared
to implement the program. As such, we make the following rec-
ommendations.

U.S. Congress should take action to authorize and appropriate
adequate fundings for States to assume the Section 404 permitting
program, should they choose to seek it. Based on Virginia’s esti-
mates, Federal funding for a State program could result in at least
a 50-percent savings, and a consequent reduction in the cost borne
by taxpayers.

Encourage EPA to develop clear guidelines and processes for
State assumption, which encourage States to apply for and assume
regulatory responsibility for the program.

And support of simplified and more flexible process for State as-
sumption of the Section 404 program, including partial and phased
options.

The goal of protecting our Nation’s wetlands and streams is crit-
ical to our future. It is a goal that can best be realized through a
process that is consistent, efficient, and responsive to the unique
features and qualities of the individual States. State assumption
can provide a mechanism for individual States to realize enhanced
water resource protection while providing a streamlined regulatory
program with a single point of contact.

Mr. Chairman and members of the subcommittee, I appreciate
the opportunity to present my testimony to you today, and will be
happy to answer any questions you may have.
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Mr. GiBBS. Now, before we move on, an oversight—I sincerely
apologize—I didn’t introduce our last witness. My problem is I
broke my glasses last week, and I got these readers, and I am
struggling here because when I look up with my glasses on, you are
all blurry.

But we have Mr. Todd Ambs. He is president of the River Net-
work. And welcome.

Go back to Mr. Littlejohn. The floor is yours.

Mr. LITTLEJOHN. Thank you, sir. Good morning, Chairman Gibbs,
Ranking Member Bishop, other members of the subcommittee. I am
Jeff Littlejohn, deputy secretary for the Florida Department of En-
vironmental Protection. Our responsibilities include administering
Florida’s federally delegated programs under provisions of the
Clean Water Act, Clean Air Act, Safe Drinking Water Act, and
other Federal laws.

In Florida we value our waters and wetlands and have protected
them under State law since 1974 through integrated management
of storm water, landscape alteration, and our State-owned sub-
merged lands. We do this because Floridians know our natural re-
sources better than anyone else. But our commitment to safe-
guarding Florida’s environment results in duplication with the U.S.
Army Corps of Engineers and its Section 404 wetlands program.

This duplication of effort comes in spite of using joint permit ap-
plications with the Corps, implementing a State programmatic gen-
eral permit from the Corps, and integrating Section 401 water
quality certification and coastal zone management consistency into
our State wetland permitting process.

When Congress amended the Clean Water Act in 1977 to enable
States to assume the 404 program, it had the clear intention of
making that assumption possible. Unfortunately, obstacles remain
35 years later for Florida and 47 other States to accepting the full
404 program. Without changes, perhaps to Federal law, and cer-
tainly to the Federal review process, Florida and the Corps will
continue issuing two permits for applicants who are only asking to
do one thing. That surely was not Congress’ intention.

Requiring two permits for one project might make sense if the
State and Corps were addressing different types of activities or
achieving different outcomes. However, my staff just completed an
analysis of Corps wetland permits recently issued in northeast
Florida. Of 31 projects where the Corps and Florida issued a per-
mit for the same activity, the wetland jurisdiction line was iden-
tical in all 31 instances. The permitted wetland impacts were simi-
lar, and Florida required about 50 percent more wetland mitiga-
tion, overall. This analysis at least suggests that Federal permits
are not more extensive or more protective than Florida’s. And if
they are not, it is difficult to make the case that two permits are
necessary.

The primary barrier to Florida’s full assumption of Section 404
is that many tidal and other navigable waters subject to the Clean
Water Act are also subject to Section 10 of the Rivers and Harbors
Act, which cannot legally be assumed. These waters constitute a
large and important part of Florida’s aquatic systems, including
coastal waters and public trust lands transferred to Florida at time
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of statehood. This prohibition negates many potential benefits of
Section 404 assumption.

We absolutely respect the Corps of Engineers’ vital and distinct
role in maintaining navigation. However, by virtue of its sov-
ereignty, Florida has significant proprietary powers, including the
authority to maintain navigation. In fact, we have demonstrated,
year after year, the ability to protect navigation as we are pro-
tecting aquatic resources, through comprehensive wetlands and
coastal regulatory programs, and our federally approved coastal
zone management program.

Surely responsibilities can better be divided to take full advan-
tage of Florida’s proven abilities and the Corps’ important over-
sight role. We are ready and eager to assume expanded authority
over Section 10 waters under the Corps’ watchful eye and guidance.

A second barrier to assumption has been the uncertainty in the
State and Federal roles in administering the Endangered Species
Act. In 2010, EPA clarified that consultation under the ESA is not
required before approval of a State 404 program. This was helpful,
but not sufficient. Florida has robust State constitutional authority
to protect listed species through the Florida Fish and Wildlife Con-
servation Commission, through which we coordinate all of our wet-
lands and coastal permitting. The Commission recently amended
its rules to mirror the protections afforded to federally listed spe-
cies. We believe we can demonstrate the necessary equivalency of
Florida’s program in this regard.

During past consideration of Section 404 program assumption by
Florida, questions have been raised regarding the equivalency of a
number of aspects of our program to Federal law. The Clean Water
Act requires that approved State programs have adequate author-
ity to carry out the 404 program in a manner that is no less strin-
gent than Federal requirements. This is a reasonable standard.

Certainly Florida’s laws, like those in other States, are not iden-
tical to Federal law. But that is not the test. In its review of our
program, we need EPA to recognize Florida’s combination of State
constitutional, statutory, and proprietary authorities, along with its
suite of rules, that combine to provide comprehensive management
of the State’s aquatic resources at least equivalent to Section 404,
which itself rests primarily on the Federal obligation to protect
interstate commerce.

We are confident that States like Florida can demonstrate
equivalency to Section 404, provided the reasonable standard of
adequate authority to carry out the program is appropriately ap-
plied. We have proved this in our implementation of the Section
402 NPDES program for more than a decade. Whether in the con-
text of our wetland delineation method, regulatory jurisdiction, pro-
tections for listed species, water quality standards, mitigation re-
quirements, public participation, procedural rigor, or compliance
and enforcement authority, Florida implements substantially
equivalent—if not greater—protections, with more extensive cov-
erage for our aquatic resources.

In summary, we believe Congress provided for State assumption
of Section 404 because it recognized the additional strength that
comprehensive State water and land use programs would bring to
the program, and the virtues of a State-Federal partnership. Flor-
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ida is fully committed to preserving its aquatic resources and will
continue to carry out science-based, wide-ranging, publicly sup-
ported programs for wetland and water resource management. We
hope, with Congress’ support, that Florida and the Federal Govern-
ment can realize the full potential of Section 404 program assump-
tion to protect these resources and, at the same time, unburden the
public of unnecessary bureaucracy and pointless costs. Thank you
for the opportunity. I am happy to answer any questions you may
have.

Mr. GiBBs. Thank you.

Mr. Elmaraghy, the floor is yours.

Mr. ELMARAGHY. Good morning, Chairman Gibbs, Ranking Mem-
ber Bishop, and members of the subcommittee. I am George
Elmaraghy, chief of the Division of Surface Water of the Ohio Envi-
ronmental Protection Agency. I am grateful for the opportunity to
speak on behalf of the State of Ohio and the Association of the
State Wetland Managers regarding the State experiences in pur-
suing the assumption of Clean Water Act Section 404 permitting.

In Ohio, the Corps of Engineers authorizes impacts to the water
of the U.S. through Section 404 permits. Ohio EPA issues 401 cer-
tificates for these permits, and then U.S. EPA provides oversight.

Ohio, along with other States, is interested in assuming Section
404 permitting for the following reasons and benefits. One, the per-
mitting process would be streamlined into one permit from one reg-
ulatory agency, thus reducing the regulatory uncertainty and bur-
den for business in Ohio.

Two, State regulatory staff are more aware of local development
and local water resources issues.

Three, State regulatory staff can better coordinate the issuance
of 404 permits with other State-issued permits, such as air permits,
NPDES permits, and storm water construction permits.

And four, a simplified environmental permitting process would
encourage investment in the State, leading to job creation.

The States have had the opportunity to pursue assumption of
Section 404 program since 1977. As of today, only two States have
assumed permitting authority. Numerous other States have inves-
tigated assumption of the 404 program. However, these States have
been unsuccessful. In contrast, 46 States have received NPDES
permitting delegation. We need to learn from this success.

From our perspective, there are four main obstacles: number one,
lack of congressional mandate to delegate 404 authority to States;
two, a cumbersome assumption process; three, lack of guidance
from U.S. EPA in preparing an assumption package; and four, lack
of program implementation program funding.

We need to eliminate these obstacles to State Section 404 pro-
gram assumption by, one, simplifying the assumption process, an
unworkable process that can be drawn out for several years. The
Oregon experience is a good example that illustrates the difficulty
of this process. Oregon started the assumption process more than
15 years ago, and has yet to receive authorization.

Two, development of a joint U.S. EPA and Corps of Engineers
guidance on how to prepare a 404 assumption package.
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Three, establish a pilot assumption project between the Corps of
Engineers, U.S. EPA and a State to serve as an example for other
interested States. Ohio volunteers to be this pilot State.

Four, providing funding for preparing the assumption package by
allowing States to use current wetland grants to fund assumption
activities.

And, number five, provide funding to implement the program
upon assumption. This could be accomplished by establishing a
mechanism to reallocate the funding currently used by the Corps
of Engineers to authorize the States.

Mr. Chairman and members of the subcommittee, thank you for
this opportunity to share Ohio’s perspective on the Section 404 pro-
gram assumption process. I have additional materials to be added
to the record from the Association of State Wetland Managers. I
am happy to answer any questions you may have. Thank you.

Mr. GiBBs. Yes, we already accepted those additional materials.

Mr. ELMARAGHY. Thank you.

Mr. GiBBS. Thank you. Mr. Creal, the floor is yours. Welcome.

Mr. CrREAL. Thank you. Good morning, Chairman Gibbs and fel-
low committee members. I am Bill Creal. I am the chief of the
Water Resources Division of Michigan, which is 300 engineers and
scientists that work on water resource issues in Michigan. I am
testifying on behalf of both Michigan and the Association of Clean
Water Administrators. With me today is my assistant division
chief, Kim Fish. And between the two of us, we have over 60 years
of administering Clean Water Act programs in the State of Michi-
gan. Thank you for the opportunity to participate in this important
discussion regarding Section 404 of the Clean Water Act.

Michigan is one of the two States to assume the Section 404 pro-
gram. We assumed this program 28 years ago. You are probably
asking why would Michigan assume this program. Well, Michigan
is defined by an abundance of water. We have borders with four
of the five Great Lakes, which results in over 3,000 miles of coastal
freshwater shoreline, the most freshwater shoreline of any State in
the Nation. We also have over 11,000 inland lakes, more than any
other State in the Nation. And we have 5.5 million acres of wet-
lands in our State. It is important to wisely use these water re-
sources.

Since assuming the Section 404 program, we have issued over
100,000 permits. And we issue about 4,000 to 5,000 permits every
year. We know and understand what it takes for a State to run
this program, and what the benefits are to a State.

You have heard some of these benefits from the other members
of this panel. We think these benefits include a clear definition of
what is regulated waters and what are regulated activities. We
don’t have the confusion in Michigan that is on the national level
on what are regulated waters. We make faster permit decisions.
We have statutory State deadlines that drive us towards this. We
have reduced the regulatory burden. We have consolidated permit-
ting actions throughout the State. We have better access to deci-
sionmakers. We have 10 district offices in Michigan, and we issue
our permits in those district offices. We have more public oversight
of our decisions, and we have a fair and impartial appeal process
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for those that aren’t satisfied with our decisions. We have provided
examples and further explanation in our written testimony of this.

We know this can be a difficult program to run. We have seen
the controversies over 28 years. But Michigan thinks it is worth it
for States to assume. This support was demonstrated as recently
as 2009. Our department has seen general fund reductions from
$120 million of State funding down to $20 million by 2009. This
makes tough budget times in Michigan. In 2009 our Governor pro-
posed turning this program back to the Federal Government. But
the regulated parties, including Realtors, home builders, manufac-
turers, the farming community, and the environmental groups and
other stakeholders, prevented this from happening.

However, we continue to face the funding issue for our program.
We are saving the Federal Government over $5 million per year by
running this program. Specific Federal funding is not provided to
run this program. So, Michigan has saved the Federal Government
quite a bit by running this program for 28 years. We strongly rec-
ommend that you consider sharing some of these savings with the
States that assume the Section 404 program. This would assure
that States are able to assume and keep this program.

In our specific case, we propose that States like Michigan be eli-
gible for up to $2 million per year in grants when they assume the
program. We believe such a process can be put in place so there
are real Federal budget savings, and States also receive some Fed-
eral funding to run this important program.

Mr. Chairman, thank you for the opportunity to provide this tes-
timony today. We look forward with—working with you as you con-
tinue to explore this issue. And I would be happy to answer any
questions.

Mr. GiBBs. Thank you.

Mr. Ambs, welcome.

Mr. AmBS. Thank you. Good morning, Chairman Gibbs and
Ranking Member Bishop, members of the subcommittee. My name
is Todd Ambs. As president of River Network, a national conserva-
tion organization, I work for an organization that for 24 years has
focused on helping the hundreds of river and watershed groups
around this Nation to do their work better. In short, we work to
feed the heart of the watershed movement, the hundreds of groups
across our Nation that, though sometimes short on funds, are long
on passion for protecting their home waters.

But I offer my thoughts today with a primary focus on how the
State of Wisconsin approaches these issues. My insight regarding
this matter comes from working in the environmental field for
more than 30 years, and from having the honor of serving as the
water division administrator, the Wisconsin Department of Natural
Resources, for 8 years, 2003 to 2010.

I will stress three concepts in my brief oral remarks. One, as my
former colleague from Michigan has already stated so eloquently,
States can assume the responsibility for handling Section 401 of
the Clean Water Act, and do it well. But they can only achieve that
goal if they have adequate funding, solid staffing resources, and
firm expertise in the water resources of their State. Michigan has
been at it for 28 years. They built that program over time. Other
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States considering this path need to do so deliberately, and with
a firm understanding of the responsibilities.

That, to me, is what I hope is one of the take-aways from today’s
hearing. There are, no doubt, many reasons why only two States
have assumed 404 jurisdiction, as others have noted, in the last 40
years, while 46 States are—the delegated entity for Section 402.
But I believe that one of the main reasons is because this is a
much harder program to manage. Issuing NPDES permits is pretty
straightforward, once you get it set up. You are measuring effluent
from the end of a pipe and making sure that the pollutants are
below a certain number.

When someone proposes to fill a wetland, it is a very case-specific
issue. In Wisconsin, we have at least a dozen different types of wet-
land communities, each with their own set of functional values,
plant species, and place in the hydrologic cycle. If you make the
wrong choice on a permit to fill one of these treasures, you have
wiped 10,000 years of Mother Nature’s work off the landscape. If
a discharger in the 402 program continues to operate under an old
permit due to budget cuts, staffing vacancies or other -cir-
cumstances, it is not ideal. But waterways can and are protected
using the old permits.

If budget cuts and staffing vacancies occur at the same time as
there is pressure to approve a large number of dredge and fill per-
mits, there is nothing to fall back on, especially if the State has as-
sumed full responsibility for the program.

My second point, though, is that there are other tools available,
other than full assumption, if you want to save Government dol-
lars, making the permitting system more efficient, and protect
these special resources. That was the path that Wisconsin each
time we looked at this question. Working more closely with the
Army Corps, adopting general permits, digitizing wetland maps
were all steps that we took, instead of seeking 404 assumption.

And, as we noted in our response to the Wisconsin legislative
auto bureau’s audit of the program in 2007, “We have investigated
the feasibility of the State assuming the Federal 404 program in
the past decade and again in response to the audit request. We
continue to find the feasibility of assuming the program low, due
to significant barriers that involve State law changes and lack of
Federal funding available to the States for implementation.”

The letter then went on into some detail regarding the steps
being taken to streamline the permit application process, and I
have actually got some of that detailed in the written testimony.
As a result of those actions, and others since that time, the Wis-
consin wetlands program was working well when I departed in
2010. As of 2010, 94 percent of all wetland permit applications
were approved by the department. The time for processing a permit
had fallen by more than two-thirds in the last decade. And no sig-
nificant economic development projects had certainly been stopped
because of onerous wetland determinations.

The point here is not to in any way denigrate the efforts of
Michigan or New Jersey, where State 404 assumption has oc-
curred, or to suggest that efforts underway in States like Ohio and
Oregon and others to move towards State assumption are without
merit. What I am suggesting is that 404 assumption is far from the
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only tool available to States that wish to have a streamlined yet
effective program to protect some of our most precious natural re-
sources, our waters.

Finally, a quick reminder about the importance of these re-
sources and the impact that this program can have on these re-
sources. Wetlands provide more than just habitat. They serve as
nature’s sponge, acting as flood control during high-water events.
They filter out harmful pollutants that can help address serious
water quality challenges. They release waters to parched eco-
systems in times of drought. For these reasons and more, any effort
to promote State-Federal coordination or, when appropriate, State
assumption of responsibilities contained in Section 404 of the law,
the most useful exercise—but adequate funding, consistent State
laws, transparent processes, and broad public and political support
for taking charge of a program like this are key ingredients and
important foundations if the exercise is to produce healthier water
bodies in the Nation.

I thank you for the opportunity to testify, and certainly look for-
ward to working with you, and happy to answer any questions.

Mr. GiBBS. Great, thank you. I will start off. I would like to
maybe have questions—more of a discussion, I think. Because what
I am hearing, we have issue of cost. I heard in testimony that—
from Ohio and Florida—we can save some money if the States do
it.

What it comes down to me, though, is the service to the entities
we serve, as public officials. And I know in Ohio—correct me if I
am wrong—the legislature actually stopped a move by Ohio EPA
to move—is that correct, Mr.——

Mr. ELMARAGHY. Yes, Mr. Chairman. We were planning to intro-
duce legislation to authorize the director to seek assumption of Sec-
tion 404. And because of concern from some industries, we decided
to reintroduce that bill later. And we are currently working with
industry and the environmental groups to alleviate their concerns.

Mr. GiBBS. OK. And then to follow up on that a little bit, I think
Florida is an interesting example. Because my understanding in
Florida, with Section 10, because you have so much navigable
water that is related to the wetlands issue, you—I think, Mr.
Littlejohn, you said in your testimony that if you took it over you
could streamline it.

Now, are you talking about areas that aren’t interrelated with
the Section 10, or would you be—Florida be interested in having
to do—be—jurisdiction over the whole Section 10 everything?

Mr. LITTLEJOHN. Thank you, Mr. Chairman. Florida would be in-
terested in assuming Section 10. But, obviously, that would require
an act of Congress.

Mr. GiBBs. Yes.

Mr. LITTLEJOHN. However, I think that there is a reasonable
compromise if we were to pursue Section 404 assumption and an
expanded State programmatic general permit to cover more activi-
ties over traditionally navigable waters and adjacent wetlands. I
think that could be a reasonable approach.

Mr. GiBBS. OK. The other concern I have heard and read
through—of course States, you know, currently do the 401 permit-
ting. And I think there is some concern that—some of our entities,
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the people that we serve, States doing the 404 permitting. I heard
some testimony about, you know, we could streamline it into one
permit, essentially, if States were doing it. So almost 404 would re-
place the 401 if States take it over. What is the experience in
Michigan with the customers you serve?

Mr. CREAL. Well, yes. We took that over. We don’t issue the 401
certs, because we issue the 404 permits. And the customers are
very satisfied. We have a consolidated permitting process where we
include a variety of State-required actions for the permittee under
one permit and one permit fee. So we don’t make them get numer-
ous permits or pay numerous permit fees. But that has worked out
excellent in Michigan.

Mr. GiBBS. OK. I guess I will go back to Florida for a second, be-
cause I am just thinking of the Section 10. I realize we got—we will
separate the 404 that is not related to the Section 10.

But currently, anybody that is in that area—you say Florida is
not really involved at all, then, or—how is the 401’s coming in? Ex-
plain to me how that works, then.

Mr. LITTLEJOHN. Yes, sir, Mr. Chairman. The State has a 401
program. And so, if the Corps of Engineers issues a permit over
traditional navigable waters or adjacent wetlands, the State is also
issuing, through our own wetland permitting program, the Section
401 water quality certification, as well as our coastal zone manage-
ment, consistency determination.

But even within Section 10 waters and adjacent wetlands, the
State does authorize some activities on behalf of the Corps through
our State programmatic general permit. Our concern is—and one
of the reasons why I am advocating for an expanded role in Section
10 waters—is that we are seeing the activities that we are allowed
to authorize on behalf of the Corps shrink, or become eroded over
time.

And just for example, we have been implementing an SPGP for
the Corps since 1995. And we saw that authority expand signifi-
cantly between 1995 and 1997, to the point where the State of Flor-
ida could essentially authorize the vast majority of Corps nation-
wide permits over Section 10, traditional navigable waters and ad-
jacent wetlands, all throughout Florida. But that authority has
been shrinking since then. And in 2006, when our most recent
SPGP was reauthorized, there are only four types of activities that
we can issue on behalf of the Corps.

Mr. GiBBs. OK. I am going to go over to Mr. Paylor from Vir-
ginia. I think in your testimony you stated that in the Norfolk
Army Corps division you could save $7.5 million with the change?

Mr. PAYLOR. It would be—excuse me, Mr. Chairman. Yes, it
would be—they currently spend, by our estimate, $7.5 million. It
would cost us three. So the saving

Mr. GiBBs. OK. I had one more question for Mr. Creal. The rank-
ing member, in his opening statement, talked about how the per-
mitting was so slow in Michigan and the two States that have
adopted it, Michigan and, I believe, New Jersey. And I think I saw
in your statement—I think I got it here—Michigan’s processing is
subject to deadlines mandated by State statute, and has frequently
made permitting decisions on individual permits weeks or months
sooner than the Army Corps of Engineers. However, decisions on
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general permits, which are smaller, routine projects, are about the
same.

Could you just expand a little bit on what is happening, in your
experience, you know, serving our customers out there, getting
their permits?

Mr. CREAL. Sure. And we think that is the way it is. In the rou-
tine, general permits, which are a fair number of the permits, it
is about the same. But when we get into the individual permits
that are more complicated, we have statutory deadlines that are
put in place by our State legislature, and we operate under those,
90 days or 120 days. And so we are moving to delineate the wet-
lands very rapidly, and make our permit decisions. We think that
we do it much more rapidly than the Army Corps of Engineers.
And we have some comparisons when we deal with the——

Mr. GiBBs. Well, that was the next point. I might just stop you
right there and ask from the other States what time periods—ap-
ples to apples here for individual permits—that is happening from
the Army Corps to get those permits done. You say you are by
State statute in Michigan no more than 90 to 120 days?

Mr. CREAL. Yes.

Mr. GiBBS. Anybody else want to respond? What is happening in
Virginia?

Mr. PAYLOR. Mr. Chairman, our statutory requirement is 120
days. The Army Corps, many cases, they are as fast as that. But
they have no deadlines, and we have seen permits take over a year,
year-and-a-half, to be processed.

Mr. LITTLEJOHN. Mr. Chairman, in Florida, since 1995, our stat-
utory deadline has been 90 days to review wetland permits. And
just this last legislative session our review time was reduced from
90 to 60 days. And that was partly in response to our increased ef-
ficiencies in reducing our average processing time. And we are
down to about 47 days for our average time to process a wetland
permit in Florida.

Mr. GiBBS. I am confused here. The Army Corps is the one that
is doing it.

Mr. LITTLEJOHN. Sir, I mean the State wetland permit. We have
our own wetland permit program that mirrors that of the Corps of
Engineers program. And our program satisfies the 401 water qual-
ity certification requirement——

Mr. GiBss. OK.

Mr. LITTLEJOHN [continuing]. And the coastal zone management
requirement. It is—in comparing our permit decisions to the Corps
permit decisions, we are finding the exact same wetland delinea-
tion and

Mr. GiBBs. OK. How long is it taking the Corps to do it?

Mr. LITTLEJOHN. I see. I misunderstood your question.

Mr. GiBBs. Yes.

Mr. LITTLEJOHN. I don’t have specific data for within Florida on
the average Corps individual permit. But I am very confident that
it greatly exceeds 47 days.

Mr. ELMARAGHY. In Ohio, for the 401, we have a regulatory dead-
line of 180 days. However, we have imposed our own internal dead-
line of 120 days and we are meeting this 120 days regularly.
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For the Corps of Engineers, of course they have to take more
than 180 days or 120 days, because they have to wait for us to
issue the 401 before they act. So just the fact that having two agen-
cies dealing with the same project definitely will make it longer
to—for the applicant to get the final permit and start construction.

Mr. GiBss. OK.

Mr. ELMARAGHY. Generally, the Corps maybe takes an average
of around 1 year. I don’t have

Mr. GiBBs. OK. That is what I wanted to know.

Mr. ELMARAGHY. Yes, I don’t have really——

Mr. GiBBS. I will stop. I think I have used up plenty of my time,
and I want to

Mr. ELMARAGHY. OK.

Mr. GIBBS [continuing]. Let Mr. Bishop have his turn.

Mr. BisHOP. Thank you, Mr. Chairman. Just on this subject,
just—I am not going to prolong the discussion. Just the Corps data
shows that 91 percent of general permit decisions are made within
60 days, 91 percent. And individual permit decisions, 71 percent
are made within 120 days.

I—as I mentioned in my opening statement, I am very concerned
about the looming possibility of something that none of us ever
thought would be this real a possibility, and that is the sequestra-
tion that exists in current law that will go into effect on January
2nd if we do not find ways to reduce the deficit by $1.2 trillion.

Current law suggests that the deficit—pardon me, the sequestra-
tion—would be split 50/50 between defense and nondefense spend-
ing. That would yield cuts ranging anywhere from 7 percent to 9
percent for all accounts, all accounts in what we call the domestic
discretionary budget. Such a cut would reduce funding in the Clean
Water State Revolving Fund by approximately $120 million. It
would cut $75 million from the Drinking Water State Revolving
Fund, and it would cut an estimated $20 million from the Section
106 program.

I will also tell you that the House of Representatives has voted
twice to turn off the sequester for defense spending, and essentially
load all of the sequester onto what we call nondefense discre-
tionary, which would essentially double those amounts.

So, my question is how—what impact would these kinds of cuts
have on the ability of your States to protect water quality and
drinking quality, if the State were to, in effect—pardon me—if the
Federal Government were, in effect, to walk off the field to the ex-
tent of the numbers I am talking about? What impact would it
have on the States? How would the States accommodate that?
Would the States simply be able—be forced to do less? Would you
divert expenses from other areas of your budget to cover this, given
the priorities?

So, Mr. Paylor, I will start with you, from Virginia.

Mr. PAYLOR. Thank you, Mr. Chairman—Mr. Bishop. We would
set priorities, and we would likely have to divert monies from one
section to another. For example, we would likely do less water
quality monitoring, and we may, in fact, have to have a smaller
compliance presence. But it would be certainly our top priority to
make sure that all those facilities operating in the Commonwealth
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who were regulated had their permits with clear requirements of
what it took to protect our water quality.

Mr. BisHop. OK. Mr. Littlejohn?

Mr. LITTLEJOHN. Ranking Member Bishop, in Florida it has been
my priority over the last year-and-a-half since I have had this job,
to plan for ultimately not having to rely on Federal funding in
order to run our regulatory programs.

So, we have a lot of programs that are completely State-funded.
And T think the impact of significantly reduced or even no funding
from the EPA could be absorbed by Florida.

Mr. BisHOP. At the risk of being a wise ass, we should—we have
to cut funding everywhere in this legislature. So we will take note
of Florida’s position.

[Laughter.]

Mr. BisHOP. I am teasing. I am teasing. Thank you.

Mr. LITTLEJOHN. In exchange for the 404 program?

[Laughter.]

Mr. ELMARAGHY. Twenty-five percent of our budget is coming
from Federal money. And if we have cuts in this portion of our
funding, definitely we need to establish priority and see how we
can run effective programs with less funding.

But I see that the effect of cuts in the Federal money will require
us to take a look at our resources on the Federal level and the
State level and to find better ways to do our programs. As men-
tioned here by my colleagues in Ohio, if we took over the 404 pro-
gram, the Federal Government will be saving $3 million. So this
kind of savings will be needed to deal with the issues in the budget
on the Federal level. And it will be a good idea to divert part of
this savings to the States which volunteer to assume the 404 pro-
gram.

Mr. BisHOP. OK, thank you. Mr. Creal?

Mr. CREAL. Yes. We are still trying to understand exactly where
the cuts in sequestration would occur, and what impacts would
happen in Michigan. I would like to note, though, that Michigan
understood back in 2002 that State Revolving Fund cuts were com-
ing in that program, and Michigan passed Proposition 2 in that
year which set aside State bonding authority for—to help cover it
if we lost that infrastructure funding. And we are at the point of
putting reforms in place through our legislators right now to spend
that money that we haven’t spent yet for State-funded State Re-
volving Fund.

So, we had anticipated that State Revolving Fund would achieve
cuts in the wastewater side back in 2002. And Michigan voters re-
sponded with a way to deal with that.

Mr. BisHopr. OK.

Mr. CREAL. But we are still not clear where the sequestration—
and I know that it is all being worked out, but we are very con-
cerned about the impacts from it.

Mr. BisHOP. Thank you. Mr. Ambs?

Mr. AmMBS. Perhaps this is the benefit of no longer being em-
ployed by the State. I think the cuts in Wisconsin will be dev-
astating. We have significant difficulties managing programs today.
We had significant difficulties managing the delegated programs.
When I was there we had a D-delegation agreement with EPA—
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region five, specifically—on managing the Safe Drinking Water Act,
pieces of the Safe Drinking Water Act program.

A number of States—and certainly Wisconsin—are up against it,
in terms of very, very dire circumstances. And having to, every
day—used to make no bones about it—every day we had to make
choices about which State or Federal laws we were going to enforce
more than others, because there just aren’t enough resources. And
the further we cut those resources—the challenges don’t go away.
The problems that are out there don’t go away if the funding does.

Mr. BisHOP. Thank you. I am sure I have exhausted my time.
Thank you all very much.

Mr. GiBBs. Mr. Duncan.

Mr. DUNcAN. Well, thank you, Mr. Chairman. Mr. Creal, you
mentioned that the State of Michigan has 10 offices located across
the State. How many offices does the Army Corps have, or did it
have before the State assumed this program, do you know?

Mr. CREAL. I am being told they had four offices.

Mr. DUNCAN. And you say that you can issue your permits a lot
quicker than the Army Corps. And I heard some mention that the
Army Corps has to wait on the States on the—for part of their
process. Is their delay just because they have to wait on the State?
Or what could they learn from your ability to issue your permits
much quicker?

And also, you mentioned this cut in your funding from $120 mil-
lion to $20 million. How have you made that up? Have you gotten
any money from other sources to alleviate that cut, or——

Mr. CREAL. Yes, sir. That is several questions.

Mr. DUNCAN. Yes, let me

Mr. CReAL. Well, I think the 401 that you are hearing from
States like Ohio, that is a little different than Michigan. Where we
can tell you we have the experience in comparison with the Corps
is in waters where we and the Corps both issue permits. And we
had a—

Mr. DuNCAN. Oh, OK.

Mr. CREAL. And some of that is the——

Mr. DUNCAN. You are talking about the 404.

Mr. CREAL. The 404. And we are issuing a State permit, and the
Corps is issuing a Federal permit. We had a power company that
wants to put a nuclear power plant on Lake Erie. And part of this
comes back to how you delineate wetlands, and the confusion on
the Federal level and complications on how you do that.

We have a much simpler way to do it in Michigan, on how to de-
lineate them. We went—for that Federal power plant, we delin-
eated the wetlands in 45 days, and it took the Army Corps of Engi-
neers over 700 days to do the wetland delineation. Direct compari-
son. So we have examples like that that we can point to, where we
compare ourselves to where the Army Corps is. Plus we have the
statutory deadlines for issuing our permits that aren’t there on the
Federal level. So, we can draw direct comparisons that way.

Regarding how we have made up the funding, what the State has
resorted to was we had put in permit fees in various programs, like
under the NPDES permit program. We never had permit fees in
place before 2004. And a result of continued erosion to the general
funds, we had to make up some of that from putting permit fees




24

in place for municipalities and industries and storm water entities
to cover some of the general fund shortfall.

But there has also been a corresponding reduction in staff as we
have gone along, too. And as you heard Mr. Ambs talk about, we
have reduced things like our permitting—ability to process our per-
mits and do inspections and take compliance activities.

We have also had to gain efficiencies through technology, which
we continue to do. So we tried to make up this through a variety
of mechanisms. It has been a struggle.

Mr. DuNcaAN. OK, thank you. Mr. Elmaraghy, is it accurate that
Oregon has been working since 1995 to try to assume the 404 pro-
gram there? And why is this taking so long? And why have only
two States taken it over thus far, if that is correct?

Mr. ELMARAGHY. Yes. That is the story I hear about Oregon.
They started to try to take over this program some time in the
1990s. And of course, the difficulty of getting this assumption, as
I mentioned in my testimony, lack of funding, the process to get as-
sumption is very long, and we don’t have good guidelines on how
to assume the program. And I assume Oregon is facing the same
problems we have in Ohio right now.

Mr. DUNCAN. Well, I read someplace that 46 States handle the
NPDES program. Why is it so much more complicated or difficult
or time consuming to assume the 404 program as each of you have
said would save millions of dollars?

Mr. ELMARAGHY. My feeling is the reason 46 States assumed the
402 program is because it comes with funding. And also, as I recall,
early, after the Clean Water Act was enacted, there was a mandate
for U.S. EPA to delegate this program to the States. And we need
to learn about what happened to delegate the 402 program in order
to find out how it happened and how we can apply the same experi-
ence for 404.

But the funding and this mandate which U.S. EPA was under to
delegate this program to the States is the major reason.

Mr. DuNcAN. All right. My time is up. Thank you very much.

Mr. GiBBS. Representative Napolitano, do you have a question?

Mrs. NAPOLITANO. Yes, Mr. Chair, I do. And just following up on
that, 402 is a mandate?

Mr. ELMARAGHY. It is

Mrs. NAPOLITANO. A general mandate?

Mr. ELMARAGHY. At one time after the enactment of the Clean
Water Act, Congress apparently pushed U.S. EPA to delegate this
program to the States.

Mrs. NAPOLITANO. So it is funded, but—it is at least partially
funded, fully funded by the Feds?

Mr. ELMARAGHY. We have the 106 program which is funded
the—like the NPDES program, but less monitoring and so on. I
will say, like, part of our NPDES permit program funded federally
and the rest come from the State.

Mrs. NAPOLITANO. So, in essence, if the 404 were to be taken on
and followed more or less the same type of area of funding, then
the States would be able to take it on?

Mr. ELMARAGHY. If we have some source of funding from the
Federal Government, it will encourage the State to do it. However,
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Ohio feels like the advantage of taking 404 assumption is so great
that we are willing to do it even without further funding.

I give you an example. In the Department of Transportation
Ohio, they have a lot of projects which require 404 permits. And
in order to expedite their projects, they are supporting us to take
assumption—and, as a matter of fact, they are willing to partially
fund the 404 program.

Mrs. NAPOLITANO. OK. But—and I understand that. However,
the Corps is a national program. So it is a little harder—and I
know they have regional offices that take care of their own local
requests. But any State can do their own; they don’t have to worry
about other than their own. So there might be a difference there
in the delivery, besides you have to get permitting from them, they
have to get some permitting from you, I understand.

Mr. ELMARAGHY. Yes, like

Mrs. NAPOLITANO. Right.

Mr. ELMARAGHY [continuing]. They have to get a 404 permit, re-
gardless. So you are eliminating—from two permits to one permit.

Mrs. NAPOLITANO. Right. Well—

Mr. ELMARAGHY. Also—yes, that is what simplifies the process.

Mrs. NAPOLITANO. Question, then. Why are the coastal States re-
luctant to administer the 404 program? And what can be done? Or
should we incentivize the coastal States to administer that 404 pro-
gram? Anybody?

Mr. PAYLOR. As we have said in Virginia, we believe that we
could do it for—in the range of half the cost. If those dollars that
are going towards that program right now through the Army Corps
of Engineers, if a portion of those could be converted to EPA dollars
for grant funding, it would end up in Virginia still being only par-
tially federally funded, and there would be at least half of that that
would be fee or otherwise funded.

Mrs. NAPOLITANO. Which brings up the point that you—there are
some States that do follow and do support their own funding. But
each State is different. Would there be a requirement, then, for the
Feds to be able to have a followup and ensure that the program
is being carried out properly? Anybody?

Mr. PAYLOR. Absolutely. All of the programs that we have that
are delegated by EPA to us have an auditing function. And there
is a fairly robust dialogue that goes along with those programs
with EPA, to assure that we are meeting Federal guidelines.

Mrs. NAPOLITANO. Mr. Ambs?

Mr. AmBS. Yes, just agree with that. And, in fact, EPA, I know,
is very active in reviewing permits that are issued in both Michi-
gan and New Jersey.

However, one of the things you always have to be concerned
about is what happens in terms of the States having strong enough
laws on the books to be consistent, at least as stringent as Federal
law. And, you know, Wisconsin is a good example of where you are
always going to have these challenges if you have more States that
go to assumption.

A few years ago, if we had chosen to move toward 404 assump-
tion, I thought we were well positioned to be able to say we had
a program that was as stringent as the Federal Government. Legis-
lation was just passed this year in Wisconsin that I believe no
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longer makes that the case in Wisconsin. Way too much flexibility
in the—so you just got to be very careful that those States main-
tain strong State

Mrs. NAPOLITANO. Thank you, Mr. Ambs. That is a point, be-
cause each State is different. They have different priorities and, of
course, they have different budget impacts. And you are right, the
laws may not be the same to protect as there are now.

So, Mr. Chair, with that I yield back. I may have some questions
for the record.

Mr. GiBBS. Representative—Chip, go ahead.

Mr. CRAVAACK. Thank you, Mr. Chair. Mr. Creal, I had a ques-
tion in regards to listening to your testimony and Mr. Ambs’s testi-
mony. Mr. Ambs is basically saying he can’t do it right in Virginia
without Federal funding. Do you do it right in Michigan?

Mr. CREAL. We believe we do it right in Michigan. And I would
stress that EPA does provide us very good oversight on our pro-
gram. And they have the ability to object to our issuing of the per-
mit. And if we can’t resolve their objections, then the permitting
process does revert back to the Army Corps of Engineers. We have
a set timeframe to resolve those.

But we think we have the statutes in place. We check very close-
ly with EPA to make sure we are consistent with Federal laws, and
that our State programs are adequately administered, and we have
done that for 28 years now.

Mr. CRAVAACK. So you think your State legislators and your Gov-
ernors take care of your water pretty well?

Mr. CREAL. Yes, sir.

Mr. CRAVAACK. And your wetlands pretty well?

Mr. CREAL. Yes, sir.

Mr. CRAVAACK. Would I get a concurrence with all the Members
at the table, except for Wisconsin? Why can’t you do it well in Wis-
consin?

Mr. AMBs. Well, as I say, as it relates to the wetland regulations,
I just think in terms of being as stringent as Federal law, this leg-
islation that was passed this year—which I actually testified in op-
position to—I thought provided too much flexibility and too much
ability for applicants to be able to fill in the wetlands of the State.
So

Mr. CRAVAACK. So, philosophically, what you are saying then is
you think that these gentlemen aren’t going to be able to take care
of their States’ waters as they should?

Mr. AMBS. No. What I am saying is that in each individual State
you are going to have to continually—the more States that assume
the 404 program, you are going to have to continue to be very vigi-
lant to make sure that they are as stringent as—to meet the re-
quirements under the Clean Water Act.

Mr. CRAVAACK. Well, my——

Mr. AMBS. And I would agree. I grew up in Michigan. I would
agree that the State of Michigan is doing a fine job with it. But
I am just saying those pressures are always going to be there at
the State level. And they are—they tend to be, when you are deal-
ing with dredge and fill permits, they tend to be—my experience,
8 years as the lead regulator for the water division in Wisconsin—
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they tend to be much more intense, pronounced, focused, than they
are in the NPDES permit.

Mr. CRAVAACK. But at the same time, as I am understanding, is
that you still have to comply with the Army Corps of Engineer and
the EPA. Is that correct?

Mr. CREAL. It is EPA.

Mr. CRAVAACK. EPA.

Mr. CREAL. When we have the permit program in Michigan, it
is EPA that reviews our programs and can object or

Mr. CRAVAACK. So you are maintaining Federal standards, it is
just that you are implementing the program and streamlining the
process. Am I correct?

Mr. ELMARAGHY. Yes. As a matter of fact, Ohio will not be able
to get delegation for a 404 program unless we show U.S. EPA that
our requirements are as stringent as the Federal requirement. And
in the NPDES permit program, our requirements, most of the time
are more stringent than the Federal requirements to account for
special features in Ohio, and special conditions in Ohio.

Mr. CRAVAACK. I appreciate you bringing—I am from the land of
10,000 lakes, or 100,000 mosquitos, whatever you want to say.

[Laughter.]

Mr. CRAVAACK. But we—from Minnesota, we actually have high-
er State laws, requirements, than we do Federal laws. So our State
laws actually are more stringent at times than the Federal laws
themselves, but we still must maintain the Federal compliance.

So, even though you have the 404 permitting process authority,
you should—you would also be maintaining the Federal standard.
In essence, what we are doing is streamlining the system so that
we are able to cut out some of the bureaucracy associated with it,
so that you can get the permits to the people that need them as
quickly as possible.

Mr. Paylor, you said that you would have to make—you know,
if you do lose some funding, you have to make some type of priority
settings. Now, help me understand this. A lot of the companies that
I know—we are big in mining, for example—they regulate their
own water. I mean they will make sure that they stay within com-
pliance, because they know that, you know, somebody is going to
be coming around checking on them, obviously.

But more importantly, we live in these communities. These are
our homes that directly affect our water that our kids drink. So
they are doing it because they want to be a good citizen and taking
care of our own natural resources. But can you comment on that?

Mr. PAYLOR. I have no disagreement with that comment, whatso-
ever. We have a pretty high compliance rate with all of our facili-
ties in Virginia. We do, in fact, periodically show up to make sure
that things are proceeding according to the permit. But I absolutely
agree with your statement.

Mr. CRAVAACK. A lot of these companies want to be good citizens
because, quite frankly, we live there. This is our home. These are
our counties and our State.

So, I am out of time, Mr. Chairman. I will yield back. Thank you
for your answers.

Mr. GiBBS. Thank you. I want to follow up a little bit. We had
a lot of discussion—I know, Mr. Elmaraghy, from Ohio, and I am
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from Ohio, so I am going to ask you a couple more questions be-
cause you made some points—made sense about streamlining the
prolcess, staff local, and you know, and I am all for more local con-
trol.

You said—in your last question you said that on the 401 permit-
ting, under State statute, you have so many days to have to get
done—just what

Mr. ELMARAGHY. 180 days.

Mr. GiBBS. 180 days. Are you meeting—I know it is the law, but
are they—are you meeting that?

Mr. ELMARAGHY. We imposed an internal deadline for us, which
is 120 days. We feel that these permits are needed to create jobs.
And it is our priority to protect the environment and to create jobs
in the same time. So we feel like it is important for us to expedite
these permits for all of us.

Mr. GiBBS. And it is actually happening.

Mr. ELMARAGHY. Actually happening in 120 days. As of yester-
day, there is no permit pending in Ohio more than 120 days.

Mr. GiBBs. OK. Was that a substantial improvement in the last
couple years because you have been working at that, or where was
it before that?

Mr. ELMARAGHY. Yes. Two or three years ago we had a backlog,
and some of the permits were pending more than 180 days. But we
felt that is a very high priority for us, and that is why we started
to pay attention to try to streamline the process——

Mr. GiBBs. Now, I guess

Mr. ELMARAGHY [continuing]. Reduce the number of days needed
to get the permit.

Mr. GiBBs. OK. Now, my understanding, the—when an entity
comes in here and, you know, applies for permits 404 and 401, is
it that 401 has to happen first? Did I hear that? Before the 404
process starts? Is that correct?

Mr. ELMARAGHY. I think the applicant needs to apply for a 404
first, and then come with the 401 application.

Mr. GiBBS. But the 401—what happened before the 404 would be
approved by the Army Corps?

Mr. ELMARAGHY. Yes, that is true.

Mr. GiBBS. They can’t be concurrently—or—so the 401 happens
and then the Army Corps would start their process on the 404?

Mr. ELMARAGHY. I think they will start maybe with a review con-
currently, but they cannot issue their 404 permit before they have
the 401 permit.

Mr. GiBBs. OK. Go ahead.

Mr. LITTLEJOHN. Mr. Chairman, in Florida, the arrangement we
have with the Corps of Engineers is we implemented what we call
the joint permit application process, where the Corps and the State
have agreed to use the same application form. And an applicant
can submit an application to either the DEP or the Corps of Engi-
neers and, by interagency agreement, we distribute copies of that
application to the other agency.

So, we do process them concurrently. But the Corps of Engineers,
before they can issue their permit, they require our State water
quality certification, that 401 certification, from Florida. So we do
have to issue before them. We try to do it as concurrently as——
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Mr. GiBBs. Well, you see where I am going with this. I want to
make sure that we are, as public officials, doing due diligence so
that the entities who are applying—because you are right, it is all
about job creation. And the longer it takes to get permits done be-
cause of bureaucratic red tape—and so that is what this hearing
is really all about, to figure out, you know, how we can do it better,
you know, we can streamline it.

And so, that is why I was wanting to know, you know, what the
process really is. And then also, so we can get, I think, apples to
apples comparison, because there has been a little—you know, from
different States, on what Army Corps—how many days it has been,
and the 401, to get that all factored in. So that is what I am trying
to get a handle on.

So I know, Mr. Creal, when you talked about the—I think it was
you—do it a lot faster, I just want to make sure that we are count-
ing the days right when the Army Corps takes over.

So if—OK, if I came in and applied for a 404 and a 401 permit,
OK, and start the clock counting, OK. And in Ohio, got to get it
done in 120 days. And the Corps can’t do it, issue the 404, until
after the 401 is done, OK, how fast then would we expect the Corps
to be able to do it if I came in and applied for both those permits
the same day? Would I, as an entity, expect the Corps to be able
to have it done within 30 days after the 401 was issued? Or is
there more lag?

I don’t know who wants to—what is happening? What is, you
know, happening out there in the field?

Mr. ELMARAGHY. Yes. There is a way we do it in Ohio. We re-
quire the applicant to submit evidence that they already submitted
as a 404 permit application. But before the applicant does the ap-
plication, the Corps needs to do jurisdictional determination and
the wetland delineation. So a lot of legwork needs to be done before
you submit the application.

Mr. GiBBs. Mr. Creal?

Mr. CREAL. Yes. In Michigan we run a consolidated permit appli-
cation where they submit one application and then the State proc-
esses it. And if—we let the Corps know if they—you know, that we
have the permits, and if they need to process a permit also. But—
and we have the statutory deadlines, 90 days with a wetland per-
mit and 120 days with—that deals with streams and lakes.

One of the—some of the confusion that results, though, is we un-
derstand that the Corps counts time only after wetland delineation
and public noticing are done, whereas Michigan counts the time
from the day we receive an application. So that is when our 90-day
clock and 120-day clock starts. So we are confident we are making
decisions and issuing permits faster, especially on the complicated,
large projects that we are dealing with, and the Army Corps of En-
gineers is.

Mr. GiBBs. OK. OK, I guess that is—Mr. Shuster?

Mr. SHUSTER. Yes, sir. I am sorry, I was down in a hearing with
Chairman Mica. And you may have talked about this somewhat,
but I would just like to get a reaction from the various States on
the general permitting process.

The Corps has decided to expand—when you take the stream
crossings from a category 1 to a category 3—and in Pennsylvania
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it has caused tremendous delays in the permitting process. And in
fact, we can’t figure out the reason why they did it, except to give
the Corps more work, justify why they are there, because the Penn-
sylvania Department of Environmental Protection for years—for 50
years or so or more—has done this with little to no incident. And
now we have got an expanded Corps review process again slowing
things down.

So, in general permitting, on pipelines especially, can you just
comment on what your experience has been over the past couple
of years with the Corps?

Mr. PAYLOR. Mr. Chairman, I would agree with Mr. Creal’s com-
ments, that one of the delays can be how long it takes after an ap-
plicant is ready to get a delineation in place. I would say that for
the simpler applications there is not a great deal of delay between
us and the Corps. The complicated applications, there can be, you
know, a significant multimonth delay beyond——

Mr. SHUSTER. Right.

Mr. PAYLOR [continuing]. Beyond the time that the State is able
to act.

Mr. SHUSTER. Mr. Littlejohn.

Mr. LITTLEJOHN. Mr. Shuster, in Florida I believe that the Corps
is still making a lot of effort to try to create new general permits,
to try to streamline activities.

However, there has been an erosion of the general permit that
the Corps issued to the State to act on its behalf, and it is called
the State programmatic general permit.

Mr. SHUSTER. Right.

Mr. LITTLEJOHN. And since—in 2006, before the most recent
SPGP renewal, we had authority to act on behalf of the Corps for
nearly all of their regional general permits in the State of Florida
and the nationwide permits that were issued in the State of Flor-
ida. And so we issued a significant number of authorizations on be-
half of the Corps, including in Section 10, traditional navigable wa-
ters and adjacent wetlands.

But at the last renewal, the scope of authority under that gen-
eral permit granted to the State of Florida was significantly re-
duced. And I am afraid that—and I hesitate to speak on behalf of
the Corps—I think that they are probably reacting to growing con-
cerns from other Federal commenting agencies that these general
permit authorities were too broad. And so they were essentially re-
quested to constrict them back to a much smaller——

Mr. SHUSTER. But what was the history? I mean did you have
incidents? Did you——

Mr. LITTLEJOHN. Not that I am aware of, sir.

Mr. SHUSTER. That is—so the evidence is you were doing a fine
job, and with no incidents or very few. So—OK.

Mr. LITTLEJOHN. No, sir. I don’t—I have asked them during dis-
cussions about once again expanding our State programmatic gen-
eral permit. If we can establish some way to audit the decisions
that we make so they would get more comfortable—because I think
there is just uncertainty that whatever the State is doing, they
don’t have enough oversight over.

Mr. SHUSTER. Even though you have been doing a great job, in
your opinion—and probably mine, too. OK.
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Yes, sir?

Mr. ELMARAGHY. In Ohio, we don’t have a State programmatic
general permit. However, we have a nationwide permit, which is
really making things great for a project which does not have a big
impact. But that is something we need to explore if we can use the
State programmatic general permit to streamline our program.
Something we need to do.

Mr. SHUSTER. And the Utica, as it starts to come into play more
and more in Ohio, it is going to be something you want to——

Mr. ELMARAGHY. Sure.

Mr. SHUSTER [continuing]. Get that oil and gas out of the ground
as quick as possible

Mr. ELMARAGHY. Sure.

Mr. SHUSTER [continuing]. To create jobs, and

Mr. ELMARAGHY. But a State programmatic general permit does
not resolve all the issues. You still have two Government agencies
involved in the same project.

Mr. SHUSTER. Right.

Mr. ELMARAGHY. And there—Federal involvement in the 402 pro-
grams, NPDES permit program. And especially the enforcement.
Any time you have joint enforcement between Ohio EPA and the
U.S. EPA, some of the cases took 10 years, like Akron.

Mr. SHUSTER. Right.

Mr. ELMARAGHY. Akron, we have 10 years of litigation without
settling the case. It is just any time you involve more players the
process becomes more complicated and takes longer.

Mr. SHUSTER. Right.

Mr. ELMARAGHY. That is just as simple as that.

Mr. SHUSTER. Mr. Creal?

Mr. CREAL. I would just like to note that Michigan issues the
pipeline permits, not the Corps of Engineers in Michigan, and we
have done a very good job of doing that.

We have a complication, though. We had the Enbridge Pipeline
break in 2010, about a million gallons of crude oil spilled into the
Kalamazoo River. We are still working with EPA and Enbridge to
clean that up, which has made our public very sensitive to pipeline
permits and very aware of the easements that the pipeline compa-
nies have. Enbridge is in the process now of replacing that pipeline,
which cuts across southern Michigan. And a lot of residents are
very sensitive and much more knowledgeable than they were 2
years ago about where pipelines are in Michigan.

Mr. SHUSTER. OK, thank you. Mr. Ambs, if you have a—if the
chairman will indulge for another——

Mr. AmBS. Thank you. Yes, just quickly, as Mr. Creal said, we
also had some issues with pipelines and actually significant wet-
land violations for pipeline installation in Wisconsin.

But, you know, generally speaking, again, the experience in Wis-
consin, we are able to process permits quickly. We have got joint
permits. As I mentioned in my testimony, these are—94 percent of
them get approved, they get approved quickly. The challenge here,
I would submit, is that you have to be very careful about those dif-
ficult questions, those difficult requests to dredge and fill that re-
quire difficult delineations. You have got to have adequate staff
and you have to have time to do it right.
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And I get very nervous about very tight statutory deadlines for
those sorts of projects because, from my standpoint in Wisconsin,
when I look at those questions I am not just looking at job creation
relative to the permit that is going to be issued. I look at continued
job retention in the State of Wisconsin, where our third largest in-
dustry is tourism. We get $13 billion a year from the tourism in-
dustry, and we get it because we have good, plentiful water and
wetland resources. And if it takes some time to make sure that
those are protected on complicated permits, I think it is well worth
it.

Mr. SHUSTER. Thank you. Yield back.

Mr. GiBBS. Mr. Bishop?

Mr. BisHOP. Yes. Very quickly, Mr. Chairman, thank you.

Mr. Littlejohn, the decision that you are referring to that limited
the scope of the general permit, you are referring to the 2007 deci-
sion that was made?

Mr. LITTLEJOHN. Yes, sir. At that time, we were operating under
what we call the SPGP3, the third iteration of our first SPGP from
the Corps. And it was replaced by the SPGP4 in 2006.

Mr. BisHopr. OK.

Mr. LITTLEJOHN. And so that replacement document——

Mr. BisHOP. It is the one that imposed the limitation?

Mr. LITTLEJOHN. Our very first SPGP authorized four types of
activities: docks, shoreline stabilization, like sea walls, boat ramps,
and maintenance dredging. So four major categories of activities.
And we had those, only those, activities in our SPGP until 1997,
when it was expanded to include all of the general permits and na-
tionwide permits—essentially all of them, not all of them. But in
2006 it was reduced back to those four original activities.

Mr. BisHoP. OK. All right. Thank you for the clarification.

Mr. LITTLEJOHN. Yes, sir.

Mr. GiBBs. I believe we have had our questions answered. And
I want to thank you for coming. And at this time we will stand at
ease while we excuse our panel and bring up our next panel. Thank
you for being here.

[Recess.]

Mr. GiBBs. OK, we will come back in order. At this time I want
to welcome our panel two. We have the Honorable Jo-Ellen Darcy,
who is the Assistant Secretary of Army for Civil Works, and Ms.
Denise Keehner, who is the director of the Office of Wetlands,
Oceans, and Watersheds of the U.S. EPA.

I guess I didn’t—wetlands, oceans, and watersheds. That is an
interesting—I didn’t ever hear that one before.

[Laughter.]

Mr. GiBBs. We will start with Secretary Darcy. Welcome, and the
floor is yours.

TESTIMONY OF JO-ELLEN DARCY, ASSISTANT SECRETARY OF
THE ARMY FOR CIVIL WORKS; AND DENISE KEEHNER, DI-
RECTOR, OFFICE OF WETLANDS, OCEANS, AND WATER-
SHEDS, U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. DARcY. Thank you. Thank you, Chairman Gibbs, Ranking
Member Bishop, and members of the subcommittee. I am Jo-Ellen
Darcy, the Assistant Secretary of the Army for Civil Works. Thank
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you for the opportunity to discuss the Army Corps of Engineers
regulatory authority under Section 404 of the Clean Water Act and
the Corps’ role and involvement when a State wishes to assume the
Section 404 program.

Since 1972, the Corps has regulated discharges of dredged or fill
material into waters, including wetlands, of the United States
under Section 404 of the Clean Water Act related to activities such
as highway construction, residential, commercial, and industrial
development, and energy projects.

Section 10 of the Rivers and Harbors Act of 1899 gives the Corps
the authority to ensure there are no obstructions to the navigable
waters of the United States by work and structures such as peers,
jetties, and weirs. Thus, the Corps had been regulating activities
in the Nation’s navigable waters for over 70 years when the Clean
Water Act was passed.

Regulatory programs are implemented day-to-day by the Corps
at the district level by staff that knows their regions and their re-
sources and the public that they serve. Nationwide, the Corps
makes tens of thousands of final permit decisions annually. Activi-
ties that are similar in nature and are expected to cause no more
than minimal effects individually and cumulatively may be author-
ized by a general permit, while activities that do not meet the cri-
teria for a general permit are typically evaluated under a standard
individual permit procedure.

All permits meet the requirements of the National Environ-
mental Policy Act, and the Corps can only authorize those activities
that are not contrary to the public interest.

In carrying out all aspects of the regulatory program implemen-
tation, the Corps acts as neither an opponent nor a proponent for
any specific projects. Rather, the Corps’ responsibility is to make
fair, objective, and timely permit decisions.

Under Section 404(g) of the Clean Water Act, Congress gave
tribes and States the authority to administer their own individual
and general permit program for the discharge of dredged or fill ma-
terial into waters within their jurisdiction. The process for approval
of the Clean Water Act State assumption program rests with EPA.

There are two States, as you know, that currently have assumed
404: Michigan adopted the program in 1984 and New Jersey adopt-
ed it in 1993.

There are activities in certain waters where the Corps retains
regulatory authority, even in States that have assumed the 404
program. The Corps retains permitting authority in traditionally
navigable waters and adjacent wetlands. This retained authority
includes jurisdiction over Section 404 activities, as well as all Sec-
tion 10 activities. All Section 10 authority is retained by the Corps
in order to review and determine whether any proposal may poten-
tially impede or interfere with navigation, to ensure that essential
Federal functions such as national defense, protection of commer-
cial navigation, and flood control are considered from a broad per-
spective.

EPA is responsible for oversight of a State-assumed Clean Water
Act Section 404 program. In that role, EPA directly reviews a small
percentage of permit applications processed by a State that has as-
sumed the Section 404 program. When EPA does review a permit
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application, they transmit that application to the appropriate Corps
district office for review and for comment.

Several other States, including Alabama, Florida, Kentucky, Min-
nesota, Ohio, Oregon, and Virginia have in the past or are cur-
rently considering assuming the Clean Water Act Section 404 pro-
gram. When requested, the Corps has provided input and expertise
on the Section 404 program to the EPA and States during the pro-
gram assumption review process.

In every instance in which a State has an effective program to
protect aquatic resources, the Corps has demonstrated its willing-
ness to minimize duplication of regulatory effort between the State
program and the Federal Clean Water Act Section 404 program to
reduce the burden on the public. In many cases, this has been ef-
fectively done by working cooperatively with States to establish
joint permit processing, as well as State programmatic general per-
mits and regional general permits.

In States such as Florida, as you have heard, there is a large
amount of traditionally navigable waters and adjacent wetlands,
which are not able to be assumed by a State under the Clean
Water Act or under Section 10 of the Rivers and Harbors Act.
Often times a State programmatic general permit or regional gen-
eral permit provides solutions.

Developed in coordination with the Corps, these permits are gen-
eral permits that authorize activities conducted in accordance with
the State or tribal permit programs. It allows States or tribes to
evaluate applications and issue permits consistent with the Clean
Water Act and tribal or State regulations. This reduces duplication
of effort, thus increasing efficiency.

These general permits apply to specific activities, geographic
areas, resource types, or sizes of impacts. There are currently eight
States that have these State programmatic general permits: Mary-
land, Pennsylvania, Florida, New Hampshire, Vermont, New dJer-
sey, Virginia, and North Carolina.

Some of the main challenges that are faced in State assumption
processes are the lack of funding, the need to revise or expand ex-
isting State laws and regulations, and jurisdictional issues that
may arise.

It is important to note that States have authority under the
Clean Water Act Section 401 and the Coastal Zone Management
Act to add conditions to protect aquatic resources that the State
sees are necessary, and which complement the Clean Water Act
Section 404 program.

The Corps provides data to inform States and EPA regarding
aquatic resources, and can provide information pertaining to the
administration of the Clean Water Act Section 404 program in a
given geographic area. But, EPA is the decisionmaking authority
for State assumption.

Thank you for the opportunity to testify this morning, and I am
happy to answer any questions you might have.

Mr. GiBBs. Thank you.

Ms. Keehner, the floor is yours. Welcome.

Ms. KEEHNER. Good morning, Chairman Gibbs, Ranking Member
Bishop, and members of the subcommittee. I want to thank the
subcommittee for its invitation to be here at this hearing today,
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whose purpose is to better understand the impediments to and the
benefits of assumption of the Clean Water Act Section 404 program
by States. My name is Denise Keehner, and I am the career execu-
tive at EPA headquarters that has responsibility for implementing
the national wetlands program. I am the director of the Office of
Wetlands, Oceans, and Watersheds in EPA’s Office of Water.

Protecting and restoring our Nation’s waters, as is the mandate
of the Clean Water Act, requires very strong partnerships between
tribes, States, and Federal agencies and departments. EPA is com-
mitted to working with those States and tribes who want to in-
crease their role in the protection and restoration of waters nation-
wide. EPA supports tribal and State assumption of the Clean
Water Act Section 404 program, and is ready and willing to assist
any State or tribe who is interested in assuming the program.

In my testimony today I will address the requirements, benefits,
and challenges associated with assumption of the 404 program,
EPA’s role in the assumption process, and our efforts to support
States and tribes who want to increase their role in wetlands pro-
tection and restoration.

Section 404 of the Clean Water Act establishes a program to reg-
ulate, or permit, the discharge of dredged or fill material into wa-
ters, including wetlands. Section 404 of the Clean Water Act des-
ignates the Army Corps of Engineers as the Federal agency respon-
sible for issuing these permits. However, Congress decided in 1977
to amend the Clean Water Act to enable States to assume permit-
ting authority for certain waters under Section 404. In 1987 Con-
gress extended the same authority or opportunity to tribes.

A State or tribe seeking to administer the 404 program for as-
sumable waters must submit a request for assumption to the ap-
propriate regional administrator of EPA and demonstrate in the
submission that their program has the legal authority in State law
and regulation to issue permits consistent with and no less strin-
gent than the Clean Water Act and its implementing regulations,
including the 404(b)(1) guidelines, that it has an equivalent scope
of coverage for those waters they—States or tribes—may assume,
that it regulates at least the same activities as the Federal pro-
gram, that it provides for public participation, and that it has ade-
quate enforcement authority.

A State or tribal program under 404 can be more expansive and/
or more protective of aquatic resources than the Federal 404 pro-
gram. But the Clean Water Act requires that State and tribal 404
programs must, at a minimum, regulate all the waters they are eli-
gible to assume. State programs have to regulate the same fill ac-
tivities that the Federal Government regulates. And also, State
programs have to be consistent with the 404(b)(1) guidelines.

EPA has, in the past, undertaken efforts to better understand
why States pursue 404 assumption, and to better understand what
States consider to be some of the impediments or most significant
barriers to 404 assumption. When we ask States why they pursue
404 assumption, you heard some, I think, of the reasons from the
States that testified this morning. This desire to have a single per-
mitting authority. Some States also believe that they can do it
more efficiently. Some States feel that they know their waters bet-
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ter, and are in the best position to exercise permitting authority
under a 404 program.

Some of the most frequently mentioned barriers to assumption
are that State laws and regulations are not consistent with the
Clean Water Act and its implementing regulations, and that there
is a fairly heavy lift associated with changing State laws and regu-
lations to be consistent, that there is a lack of sufficient funds for
implementation, that there is a lack of EPA authority to approve
partial assumption or phased assumption.

Depending on the State, the number of waters that must remain
by law under Army Corps of Engineers jurisdiction can also be a
factor and an impediment to a State wanting to move forward in
an aggressive way to assume the 404 program.

EPA supports States and tribes that want to assume the 404 pro-
gram by: providing funding for program development through the
Wetland Program Development Grants, and that can include some
work after the State has received authority to implement the 404
program to actually improve certain aspects—develop tracking sys-
tems, for example, and engage early in the State and tribal process.
We have worked very cooperatively with States and tribes to en-
sure that the process and requirements are understood. We remain
engaged during the development of materials to be submitted to
EPA in the application process. And we review and approve pro-
gram assumption applications consistent with the Clean Water Act
and its implementing regulations.

Once the program is assumed by a State, we have an oversight
responsibility to ensure that the State and tribal 404 program re-
mains consistent with the Act and the implementing regulations,
and that the permits that are issued comply with the environ-
mental review criteria found in the Section 404(b)(1) guidelines.

EPA has maintained very sound, productive relations with both
Michigan and New Jersey, the two States that have already as-
sumed the 404 program. We have a strong professional and sup-
portive working relationship with these State programs. We know,
from working with these States, that these programs are strong
and effective in protecting aquatic resources in those States.

EPA has also worked with the Environmental Council of States
and the Association of State Wetland Managers to clarify require-
ments and the process for assumption. For example, EPA has clari-
fied that Section 7 consultation under the Endangered Species Act
is not required for EPA’s action to approve a State program, or for
individual permits that States issue after they have assumed the
program. EPA also supported the Association of State Wetland
Managers and ECOS in the development of a handbook to help
States that are seeking assumption to better understand both the
process and the requirements.

In addition, we have also sponsored training workshops in part-
nership with the University of North Carolina, where information
was shared amongst States and tribes across the Nation about suc-
cessful approaches to sustainably financing wetland programs, in-
cluding 404 programs.

EPA appreciates the opportunity to be here today to have heard
directly this morning from the States about their views on the im-
pediments to and the benefits of assumption of the 404 program,
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and we look forward to continuing to help those States and tribes
who are interested in assuming the program move through the
process in an effective and efficient manner.

It is clear that our collective ability to protect and restore our
Nation’s waters is significantly enhanced by effective State and
tribal programs. Thank you.

Mr. GiBBs. Thank you. I am going to yield to my ranking mem-
ber, Mr. Bishop, because I think he has a schedule conflict.

Mr. BisHOP. I do, and I thank you very much for indulging my
schedule, Mr. Chairman. And I thank our witnesses. I just have
one question. It is for Secretary Darcy, and it does not relate to the
assumption of Section 404 permits.

I have recently become aware of a legislative proposal that I be-
lieve is circulating within the Corps that would propose to
outsource existing operation and maintenance responsibilities that
the Corps traditionally had undertaken to private contractors, and
that this is an effort on the part of the Corps to respond to declin-
ing budget levels.

And it is my further understanding that there is an assumption
within the Corps that engaging in this practice would reduce O&M
expenses by somewhere between 10 and 20 percent.

So I have two requests. And I am not authorized to speak for the
committee, so I will simply make the request for me. One is could
you provide me with any studies, assessments, analysis that have
been done that buttresses this 10 to 20 percent savings reduction,
one. And two, could you provide me, in writing, the status of this
proposal? How far along it is, in terms of the Corps process?

Ms. DARcY. Well, yes. We will definitely do that, Congressman.
I think one of the areas of concern is the fact that we are looking
at ways to finance our aging infrastructure. As you know, that is
a concern from every aspect, whether it is looking for private funds
for the operation and maintenance, or looking for other sources of
revenue in order to meet those demands. But as far as privatizing
a workforce, I will provide you whatever we have been considering,
from that perspective.

Mr. BisHOP. If you could, I appreciate that.

Mr. Chairman, I yield back. And thank you again for indulging
my schedule.

Mr. GiBBs. OK, thank you. I will start off here. You heard from
the panel one, the States, that said they think they can do it more
cost effectively, streamlining it, closer to the people, all that.

I guess, Secretary Darcy, can you kind of respond if you think
that is possible? Or where does the Corps stand on that? Or why—
or, if it is true, why is the cost higher with the Corps doing it?

Ms. DARCY. As you know, only two States have the program.

Mr. GiBBs. Yes.

Ms. DARcCY. We have to administer the program in all the other
48 States. We have offices in every State. In some States we have
several regional offices to just do implementation of our regulatory
program.

I don’t think we have done an analysis of the cost savings, but
as you know, it has been demonstrated here by Michigan, in par-
ticular, and the proponents of the Virginia assumption, that they
would be able to do it for $3 million, as opposed to our current $7
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million. But it is not exactly comparing apples to apples, because
that $7 million figure is for our entire regulatory program, not just
for the 404 program.

Mr. GiBBs. OK. Ms. Keehner, I guess—I have heard some feed-
back. If a State wants to move in this direction and apply for as-
sumption, they go through the regional offices, the regional admin-
istrator. And how would that mechanism work? Because I guess I
get a little concerned. I have heard, you know, over the years in
my State legislative capacity there is some times, you know, dif-
ferent things coming out from different regional offices that maybe
aren’t apples to apples, and we might hear how a different regional
office—so how would that interact, and what was your role in—to
facilitate that?

Ms. KEEHNER. Well, the EPA headquarters office of the Office of
Wetlands, Oceans, and Watersheds, we have a division that is re-
sponsible within that office, the Wetlands Division, for working in
cooperation and collaboration with both State partners, as well as
our regional offices. There are many opportunities for coordination
and collaboration across the Nation. There are, you know, con-
ference calls that are held

Mr. GiBBS. When a State like Ohio—would they be working——

Ms. KEEHNER. With region five, yes.

Mr. GiBBs. Chicago office?

Ms. KEEHNER. Yes.

Mr. GiBBS. And so they would go through there first, before it
gets to you here, in DC?

Ms. KEEHNER. The regional administrator is the—is actually the
approving authority for the assumption. So we would be—I mean
we were very—in EPA’s regional offices, there is a lot of commu-
nication and coordination that occurs with headquarters, particu-
larly on issues as important and significant as a 404 assumption.
There would be dialogue that would occur between the regional of-
fice staff and our—my headquarters staff—and Office of General
Counsel, as well.

Mr. GiBBs. OK.

Ms. KEEHNER. And there is always concurrence on those pack-
ages with headquarters, Office of General Counsel, Office of Water
and OECA before it is final.

Mr. GiBBs. I am just looking for some uniformity.

Ms. KEEHNER. Right.

Mr. GiBBS. You know, make sure we have that. Because I know
there has been instances before, you will hear—we will hear things
about the region five office and, you know, interpreting things
maybe different than another region. And that is—you know, the
uniformity aspect of that.

I guess I will just start—let’s see. We don’t have any Democrats
here any more, do we? Who wants to go next? Mr. Shuster?

Mr. SHUSTER. Sure. Thank you, Mr. Chairman. Secretary Darcy,
pipelines, permitting, the delegation, the Pennsylvania Delegation.
We sent you a letter. We appreciate your response to us. But in
your response to us you acknowledge and restated the goal of elimi-
nating duplicative—the review process. However, the new approach
that the Corps is doing is just the exact opposite, in my view, and
the view of my colleagues—most of my colleagues—and the view of
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our DEP. As well as taking the exact opposite approach, it is also
not—we don’t believe there is any additional environmental benefit
to the approach.

And furthermore, we don’t believe Pennsylvania is being treated
like other States are being treated. The average—Pennsylvania’s
mid-stream permits are averaging about 150 days now, give or
take, under GP4. Other States with nationwide permitting have a
maximum of 45 days, and in some cases don’t require the Corps to
even approve.

And so, first question is why is Pennsylvania being treated dif-
ferently? And then we will get on to a couple other questions.

Ms. DARcY. Congressman, are you referring to our nationwide
permits, or the general permits?

Mr. SHUSTER. Well, general permits in Pennsylvania. But my un-
derstanding, when I talk to the nationwide permits, there are other
States, not—Pennsylvania is not one of them—that don’t even have
to have Corps followup.

Ms. DARCY. Well, on our nationwide permits, if you are referring
in particular to pipeline permitting——

Mr. SHUSTER. Correct.

Ms. DARCY [continuing]. Under our nationwide permits for pipe-
lines, if you are intending to cross a wetland, or for your pipeline,
you have to submit what is called a pre-construction notice to the
Corps of Engineers. Within 45 days of that time, if we do not re-
quire any changes or differences, you are allowed to go ahead with
that. That is a nationwide permit, that applies everywhere in the
country.

Mr. SHUSTER. Right.

Ms. DARCY. Regarding the general permit for Pennsylvania that
you are referring to for pipelines, my understanding is that we are
currently in discussions with the pipeline companies in Pennsyl-
vania to help to develop that general permit.

Mr. SHUSTER. Right. And that is—but again, what you have done
is you have changed from a category 1 to a category 3. And for a
long time, a long period of time, Pennsylvania DEP approved those
under a category 1 status. Now, under category 3, they have to go
through and, again, there are significant delays.

And we have—I think you have been in talks with the pipeline
companies for some time now. This is about—first of all, we want
to do it environmentally in a sound way, to protect the environ-
ment, which our Secretary Krancer is doing a great job and, trust
me, he is feared by the pipeline or the energy companies, because
they know if they do something willfully, he is going to come down
on them hard.

But we have taken away the ability for Pennsylvania to quickly
approve these pipelines, the gathering lines, stream crossings.
Again, and that is an expansion of what the Corps has done. So
can you tell me why have you done it? I mean Pennsylvania wasn’t
a bad actor, they did a great job. So I would understand that if we
were out there, doing the wrong things.

Ms. DARcy. I don’t know the answer. But what I can tell you is
that I expect that the reason for why it is taking longer may be
because when we issue general permits there has to be a public no-
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tice and comment period, and we have to respond to the comments.
I can’t tell you for certain.

But what I can tell you is that I will personally look into

Mr. SHUSTER. What I would prefer to see is us go back to letting
them be category 1, where they fall under the State review. And
now, today, 90 percent of them under category 3 have to be re-
viewed. And that is a significant challenge to the State of Pennsyl-
vania and to these energy companies. And it just seems to me,
under category 3—or, excuse me, under category 1, the impacts
were temporary and minimal. And those stream crossings are all
temporary and minimal in most cases. So again, I would like the
Corps to go back and reverse itself and put us back into category
1. Because, again, I just don’t see any reason for it to penalize
Pennsylvania by doing this. Can you talk about that?

Ms. DARCY. What I can tell you is that I will look at it and see
why they are considered category 3. Because right now I can’t, off
the top of my head, tell you why.

Mr. SHUSTER. And I don’t know if you have ever interacted with
Secretary Krancer, but I would highly recommend you—I mean
this guy is outstanding. We have had him in front of Congress a
number of times. He is a former judge, former environmental
judge, who wants to do things right for Pennsylvania. He cares
about Pennsylvania as much—I should say more—than the Corps
of Engineers or more than the EPA, because he is a Pennsylvanian.
And again, he has a great respect from the energy companies be-
cause they know if they do something willfully, if they do some-
thing knowingly, he is not going to tolerate it.

So, I would hope that we could again move past this and get
these energy companies back to drilling and getting the energy out,
paying the royalties to the folks that have leased their land to
these people, because it adds to the economy tremendously in
Pennsylvania. So thank you.

Mr. GiBBS. I would just like to also ditto on what the representa-
tive just said. He testified before this committee and they had a
problem in Pennsylvania and they shut it down in 27 hours when
they realized they had a problem. And I don’t think anybody could
have moved that fast, so I was impressed.

Mr. Cravaack, do you have any questions?

Mr. CrAVAACK. Oh, yes. Thank you for being here today. Madam
Darcy, could you please tell me what constitutes a waters of the
United States? How does—how do you go across that determina-
tion?

Ms. DARCY. We have a definition that is in the statute, as well
as in our regulation and EPA’s regulation on what determines a
water of the U.S. I used to know this off the top of my head, but
it is defined in statute.

Mr. CRAVAACK. You can get some help from your wingmen if you
need it, you know.

Ms. DARcY. William? Where are you, William? Well, Ryan prob-
ably can do it, too.

The significant nexus to an existing body of water. Is that right?

Mr. CRAVAACK. Definition of nexus?

Ms. DARcY. Connection is
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Mr. CravAACK. Well, if you could give our office a reasoning why
the Mille Lacs Lake in the middle of Minnesota, which is by the
Army Corps of Engineers, considered a nonnavigable lake

Ms. DARCY. What is the name of the lake, Congressman?

Mr. CRAVAACK. Mille Lacs Lake.

Ms. DARcy. Mille Lacs.

Mr. CRAVAACK. Why the United States Government took that
from the State? I would love to hear that. Because we actually have
a bill to prevent it. And I would like to know what the Army Corps
of Engineers genesis was when they actually—in the report itself
it said it is not navigable. But anyway, I would love to hear that
from you in the future, though we do have legislation that has
passed the House into the Senate, and hopefully we are going to
hotline that with Senator Klobuchar over there.

How long do you think it would take for the State to assume a
permitting process? And does the Federal Government really sup-
port that, in your opinion?

Ms. DARCY. Assuming the 404 process?

Mr. CRAVAACK. Right.

Ms. DARcY. I am going to defer to EPA, because they are the
ones who

Mr. CrAVAACK. OK.

Ms. KEEHNER. The experience that we have had with the State
of Michigan and New Jersey, for the State of Michigan, from the
time the State began the process of developing its program until
authorization, I believe, was 5 years. And the State of New Jersey,
I believe, was 8 years.

Mr. CRAVAACK. OK, 4 and 8 years. How do you view the States?
Do you—Mr. Creal had an excellent—I mean I was really im-
pressed when he says he views, you know, companies and—do you
view them as customers?

Ms. KEEHNER. Do I view the States as customers?

Mr. CRAVAACK. Customers and companies within the States as
customers.

Ms. KeEEHNER. Of the Federal Government and of regulation?
Yes, they are—States are both partners in the implementation of
the Clean Water Act. In this case, they are also customers of EPA,
in the sense that EPA has obligations and responsibilities to pro-
xszide interpretations, guidance, direction. We run grant programs.

0, yes.

Mr. CRAVAACK. OK. Well, we have had a lot of troubles with EPA
in Minnesota in regards to—for example, some of our mining, for
example, where the States—actually, and some of our restrictions
are even more strict than what the EPA puts out. And yet the EPA
swoops in and says, “We are not going to follow your State guide-
lines, and we are going to go ahead and do what we want to do,”
mainly—it is out of your jurisdiction, probably, regarding air qual-
ity—it is a haze issue, actually, which, really, the Federal Govern-
ment shouldn’t have any direct input in implementing, anyway.

So, I really question if the EPA wants to partner with businesses
and States, or they wish to mandate to businesses and States. Be-
cause I would like to see Federal Government partnering with com-
panies and States to create jobs, while at the same time protecting
our environment.
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In the 2 years I have been here—and I admittedly am a fresh-
man—but all I have seen is the Federal Government coming in and
playing Gotcha, instead of partnering with companies, with States,
and say, “How can we do this better together, while increasing jobs
and at the same time make sure we all take care of our environ-
ment?” And that is just an observation. So I hope that you will pos-
sibly take that back.

Ms. KEEHNER. Thank you.

Mr. CRAVAACK. What is the process, in your—Ms. Darcy, what is
the process for actual determining—we kind of asked that earlier,
but, you know, how do you go about determining what is a water
body of the United States? How would that be? You see a water—
and I have a specific issue in mind. But how do you go about say-
ing that this is now a Federal body of water?

Ms. DARcY. To determine it is—we have what is called a——

Mr. CRAVAACK. Not even navigable, but it just becomes a body
of water for the United States.

Ms. DARcY. We have, through our regulations, what is called the
delineation manual that all of our folks on the ground and our dis-
tricts utilize to make a determination as to what is navigable. It
depends on the amount of water, the time of year, what the vegeta-
tion is, what the aquatic life is there, for example. All of those
things go into determining whether it is a water of the U.S. for ju-
risdictional reasons.

Mr. CrRAVAACK. Can you explain to me how a body of water could
be in existence for 25 years, and then all of a sudden the Federal
Government comes in and says it is now a Federal body of water?

Ms. DARcY. That it was at one point and is no longer? Is that——

Mr. CrAVAACK. No. It was not a Federal body of water, and all
the sudden the Government swoops in and says now it is a Federal
body of water.

Ms. DARCY. I can only speculate that perhaps the nature of the—
whether it is a lake or river—has changed over time, has increased,
and now perhaps supports aquatic wildlife that it didn’t before.

Mr. CRAVAACK. OK. All right. I see my time has expired. Thanks
for the indulgence to the chair, and I will yield back.

Mr. GiBBs. Ms. Herrera Beutler?

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman. A couple of
questions. You know, and a general statement on the NPDES and
the nationwide permitting. I don’t know who is responsible, be-
cause when I work with my local Corps, both—I am in southwest
Washington, so I deal with both the Portland Corps and the Seattle
Corps, depending on where we are.

And I have seen very—you know, we have new colonels right
now doing a great job working on reducing permitting times. But
the numbers that he shared with you, Mr. Shuster, are far and
away worse in our neck of the woods. And what I hear—what I am
hearing is, as the colonels are trying to make a—I mean we are
hundreds of days longer on both of those than—you can pull out
several different Corps offices, district offices. We are hundreds of
days beyond that. And we are not talking about for permitting a
pipeline or a mine. We are talking about building a building.

I mean it is—I almost wish our problems were with permitting,
you know, the more onerous types of projects. It is building a shop-
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ping center in basic areas. I mean we had people who had to—cit-
ies who had to either give back—have been in danger of losing
their stimulus grants because they just didn’t know if they could
get a permit in under 200 days. I mean it is drastic, and something
absolutely has to change.

The efforts that I have had from the colonels on both—the new
colonels commanding both districts have been tremendous. I appre-
ciate them. But as they tell me when they do—they have shown me
numbers. When they are doing the permitting alone, the permit
times are less. But when they have anything to do with the EPA
is when it gets bad. And they didn’t say it like that, I am not trying
to throw anybody under the bus. But it significantly lengthens the
amount of time it takes to get one of these two permits.

I want to know from either of you who on this level my office can
turn to with specific examples to change that? I mean at this point
I don’t know who the problems are, but we have double-digit unem-
ployment in my neck of the woods, and tremendous projects ready
to go that the Federal Government has, on the one hand, said,
“Hey, here is stimulus money.” On the other hand, we can’t even—
we can’t get a permit to build a building.

So I guess I am asking from both of you who I can turn to here
who is going to make something happen. And I am not saying per-
mit things that are—shouldn’t be permitted. I am talking about the
basics.

Ms. DARcyY. I think you are looking at how we can speed up the
coordination process that is required when we have to process a
permit. We do have to coordinate with EPA or the Fish and Wild-
life Service or locals. We also have to coordinate with the State his-
toric preservation office—there are all kinds of:

Ms. HERRERA BEUTLER. Well, this is one of the things I was told
was, “Well, maybe there is more sensitive environmental or tribal
issues in this area, as compared to a different district.”

And T said, “Well, why are we hundreds of days different than
the Portland Corps, because they have the same environmental
and tribal issues that we do in Washington”—I mean I live right
on the border. They are very, very similar. So, yes. It is the stream-
lining process, perhaps.

Ms. DARcY. One thing I think we can look at doing is coordi-
nating with our sister agencies earlier in the process. We often get
a permit application and it is not complete, so that takes time. You
have to go back to the applicant and request information, for exam-
ple.

But, if coming in the door we know that there is an endangered
species, or we know that there is a possibility for impacts to a
wastewater treatment system or something, we could, earlier in the
process, coordinate with our——

Ms. HERRERA BEUTLER. Do you do a type of concurrent permit-
ting? Because one of the things I found was people will turn every-
thing in and not be told for 4 weeks that there—it is an incom-
plete—or there was something else. Or it wasn’t even incomplete.
I have stories where people have completely done everything they
were supposed to do, and then they just wanted more information.
But they didn’t find out that they wanted more information until
it had already been sitting on someone’s desk for a month.
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I mean is there a process that we can—where do I go—because
I have been trying at those levels to fix this, and it is not working.
So I have you both here.

Ms. DARcY. Well, as you know, it is Corps districts who do our
permitting, and it is the ultimate decision of the District Com-
mander in all instances whether a permit is granted or not. But
I think, in looking at streamlining, I think it was the Portland dis-
trict, or maybe the Seattle district, years ago we got a provision in
law referred to as Section 214 that gave additional funding to per-
mit processing. And it has been very successful. And that has
helped. But it is clear that it is not helping enough in getting this
more expeditious

Ms. HERRERA BEUTLER. So who in your office is—who could raise
their hand that we could—

Ms. KEEHNER. I would be happy to follow up with that region
and the office in Seattle with the specifics of the cases.

Ms. HERRERA BEUTLER. Great.

Ms. KEEHNER. And—so that we can better understand, really——

Ms. HERRERA BEUTLER. Great.

Ms. KEEHNER [continuing]. What was the nature of any problem.

Ms. HERRERA BEUTLER. And the challenge I have is that they—
my folks can demonstrate a difference between the Portland office
and the Seattle office.

Ms. KEEHNER. We will take a look:

Ms. HERRERA BEUTLER. I mean they can demonstrate it. One
more quick thing. As we are talking about this 404 and letting the
States assume this authority, what would the difference be—I see
that under Section 10 of Rivers and Harbors the Corps would re-
tain authority to—even if this is transferred to the States, would
they still be able to say, “Hey, wait a minute, you are going to im-
pede a navigable water”?

Ms. DARcCY. Yes, Congresswoman. We don’t have the authority to
delegate the Section 10——

Ms. HERRERA BEUTLER. Great.

Ms. DARCY [continuing]. Responsibility.

Mr. GiBBs. Yes

Ms. HERRERA BEUTLER. So that doesn’t go away.

Mr. GiBBs. Congress would have to change the law for that to
happen.

Ms. DARcY. Yes.

Ms. HERRERA BEUTLER. Great. Thank you. Thank you, Mr.
Chairman.

Mr. GiBBs. Mrs. Capito?

Mrs. CAPITO. Thank you. Thank you both for your testimony.

Secretary Darcy, first of all, I want to thank you. I am Shelley
Moore Capito from West Virginia. Thank you for the letter that
Congressman Rogers and I had written about the permitting. As
you know, West Virginia has had some deep difficulties with our
permitting issues and with the coordination, and I appreciate the
chart that you sent me updating the latest.

And you also know that the Corps has struck down the enhanced
coordination procedures that were put into effect by the EPA. I be-
lieve that was in 2009, early 2009.
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I would like to know from you, Secretary Darcy, how has the
interaction between the Corps and the EPA changed since the 2012
court decision? Because, basically, my understanding at the basic
is the court said this enhanced coordination procedure is unlawful
and an overreach by the EPA.

So, I am assuming it has been dropped. But is that in reality
what is happening? And——

Ms. DARcY. Yes.

Mrs. CAPITO [continuing]. What has changed?

Ms. DARcY. What has changed is we have gone back to the way
we were operating before the enhanced procedures process in 2009,
as a result of the court decision this year.

Mrs. CAPITO. And the District Commander is making the deci-
sion without the EPA having the ability to come back and review
after they have already approved the water standards, et cetera?

Ms. DARcY. The District Commander still retains the right to
make the decision. He also still has the ability to ask for additional
information or coordination. But it is not the same process that we
put in place in 2009.

Mrs. CAPITO. Right. Then what is the EPA’s role right now, then?

Ms. KEEHNER. EPA has an ability to review those permits and
to make comments on them at the proposed permit stage, if there
is any——

Mrs. CAPITO. Once it has been finalized. Once the

Ms. KEEHNER. Well, EPA has the ability under 404 to potentially
veto a permit. But that is very rarely used.

Mrs. CaApiTO. Right. The other question—I mean we have had
just such difficulty. We have got people who are withdrawing a lot
of their applications, capital investments not going forward in our
coal mining region because of the difficulty with the permitting
issues. You are both well aware of this, I am not telling you some-
thing you don’t know.

But, you know, since the hearing here is about whether the
States would take over the 404 permitting, I noticed my State was
noticeably absent in the listing of the States. Would you like to say
why West—I don’t know why West Virginia is not one of those. I
would have to say the complexities involved may be why the State
doesn’t want to take this on. I don’t know. Would you——

Ms. Darcy. Well, I don’t know either, Congresswoman. The
States who were represented here this morning did point out some
of the reasons why the State assumption is difficult. One of them
was funding, one of them was having to redo your own regulations
to be consistent. I mean they raised those concerns.

Mrs. CapiTo. I would like to ask Ms. Keehner—did I say that
right?

Ms. KEEHNER. Yes, Keehner. Yes.

Mrs. CApiTO. Keehner. Yes, thank you. As you know, EPA’s ob-
jections have drastically impacted the ability of our State to run
our own NPDES permitting under Section 402. Is there any hope
that EPA would show greater deference to a prospective 404 per-
mitting program if the State takes it over, than it has for the
NPDES State program?

Ms. KEEHNER. What I can comment on is that the relationship
we have with the State of Michigan and New Jersey, as they have
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implemented the 404 program, has demonstrated that EPA reviews
and comments on less than 2 percent of the permits that those
States move forward under the 404 program. And over the history
of both of those programs, there have been only three cases where
objections, EPA objections, were maintained and those permits
moved over to the Corps of Engineers. So I think that is a good in-
dication of EPA’s—how EPA, in practice, oversees State programs
that—under 404 that have been assumed.

Mrs. CapiTo. With the court striking down the enhanced coordi-
nation procedures that were put into effect by the EPA, has there
been any activity in the EPA to reconstitute these under a different
form?

Ms. KEEHNER. No.

Mrs. CAPITO. Good answer.

Ms. KEEHNER. We respect the rule of law and the judge’s deci-
sions.

Mrs. CaPITO. Good. And then for the Corps, on the back log, I
know staffing has been an issue sometimes at the Huntington
Corps, they are working like crazy. I realize that. There is a lot of
activity, and the colonels have done a great job. I would concur
with my colleagues who—you can’t meet a finer group of people,
really, and I have great respect from them. But what are you doing
to address the backlog at the Corps level in those particular dis-
tricts that I am concerned about?

Ms. DARcY. We are trying to be more efficient within the re-
sources we have. We are also looking at ways that we can, as we
talked about, streamline the process, maybe be in touch with those
people with whom we need to coordinate earlier in the process. And
also, we have a dedicated group of folks in those district offices try-
ing to process those permits, and there are a lot of permits.

Mrs. CAPITO. Thank you. Thank you, Mr. Chairman.

Mr. GiBBS. A couple more questions here. The Corps reissued its
nationwide permits under Section 404 of the Clean Water Act in
February of 2012. And shortly before the Corps reissuance, the Na-
tional Marine Fishery Service issued a jeopardy biological opinion
under the Endangered Species Act on the Corps’ nationwide permit
program.

In August of 2012, the Center for Biological Diversity notified the
Corps of its intent to file a lawsuit in 60 days to challenge the
Corps’ nationwide permit program, alleging that the nationwide
permits reissuance violated the Endangered Species Act. How
might this Endangered Species Act litigation impact the nation-
wide permits and overall 404 program?

Ms. DARcY. Well, as you say, they have issued an intent to sue.

Mr. GiBBs. Yes.

Ms. DARcyY. I don’t believe they have actually filed a lawsuit yet.
I would have to check. We will continue to operate under our na-
tionwide permits as they have been approved. In light of the litiga-
tion stopping us from using them, we are going to proceed under
the nationwides as they have been adopted.

Mr. GiBBs. OK. I think we are good. Just to follow up, I know
last year, before you came before this committee, we were talking
about the permits and the revocation of the one permit in said
State, and you said that the EPA said they had the authority to
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do that. Apparently, the—at least in the first round court decision,
they didn’t have the authority. I just wanted to reinforce that. And
I know the administration is moving forward, which is unbelievable
to me, but I just had to get that in.

I want to thank you for coming today. Oh, OK. The—you know,
this hearing and our first panel, you know, we are really trying to
figure out how we can do things better and—because when I am
out in Ohio and elsewhere, one thing you hear from businesses
and, you know, our customers, that, you know, we can’t get our
permits, permit delays, or—I think Representative Herrera Beutler
said it too, sometimes they don’t get back. Lots of times I hear in-
stances where they say, “Well, we haven’t heard back. We inquire,
it’s been months, and we can’t get, you know, any feedback, we
don’t even know what the status is.”

And, you know, they might need more information but, you
know, I think you really need to get filtered down through the
agency that there are customers and they are the ones that create
the jobs and grow the economy. And we certainly don’t want to be
putting more barriers, making it more difficult, and streamline the
process when we can. So hopefully we can, you know, out of this
hearing today we can figure out how we can do things better.

And I guess one quick question just comes to mind. If a State
wants to come in and do this, what is the position of the Army
Corps to—you know, don’t have a position, or are you just—are you
going to facilitate the needs, what they want?

Ms. DaARrcy. If the State requires information for us to review in
order to submit the application to EPA, we would be happy to—and
we support that.

Mr. GiBBS. Yes, I figured you did, I just wanted to make sure.

I guess just another quick thought. We have had hearings in this
committee on our entire maritime transportation system, especially
in the waterway and the ports, you know, it is really critical, and
we have had a lot of discussion about the aging assets, you know,
our locks, levies, and dams, and then, of course, flood mitigation.

When we are looking at Corps personnel, can you kind of break
down, you know, where the emphasis is? I mean I will just tell you.
My strong belief is I think the Corps’ top priorities ought to be the
maritime transportation system and flood mitigation. And would it
be better if the Corps was relieved of this responsibility to do some
of these 404 permits that really don’t pertain, as such, maybe to
those—that—those two issues?

Ms. DARcCY. As far as focusing our program on what those prior-
ities are that you mentioned, I think if you look at our budget over
the last several years, we are spending more on operation and
maintenance than we are on most other business line functions,
and that is because of the aging infrastructure, and because of the
importance of the maritime system to this country.

You know, as far as the 404 program, our regulatory program is
about $185 million of our entire $4.7 billion budget. So it is not a
huge part, but it is a really important part. And I think we have
been doing it pretty well. I mean it was given to us in 1972 by
the——

Mr. GiBBS. When the Clean Water Act was——
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Ms. DARcCY. Passing the Clean Water Act for the dredge and fill
materials. So I think it is operating well, but you know, with the
increased needs of not only permits, but also the increased needs
of the navigation system, we need to weigh where we are going to
put our money.

Mr. GiBBsS. Yes. No, I agree, and we got serious challenges, be-
cause I have always made the argument if we don’t have the cor-
rect transportation system and maritime—essential cog of that, our
total transportation system, that, you know, our economy will suf-
fer and then we won’t have the resources to do some of these other
things, you know, eco-restoration and all the other programs you
do.

So, anyway, thank you again for being here today, and we look
forward to seeing you in the future.

Ms. DARrcy. Thank you.

Mr. GiBBs. This concludes this hearing.

[Whereupon, at 12:13 p.m., the subcommittee was adjourned.]
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Good Morning Mr. Chairman and Members of the Subcommittee. | am pleased to
present testimony today regarding the benefits associated with state assumption of
Section 404 of the Clean Water Act (CWA), and to discuss the administrative and

financial barriers that make the process prohibitive.

My name is David Paylor and 'm the Director of Virginia’s Department of Environmental
Quality (VDEQ). During my six years as VDEQ's Director I've had the opportunity to
work with the administrations of two Virginia governors to protect our natural resources
while providing efficient regulatory programs that are responsive to thebreguiated
community. Y'm also a former president of the Environmental Council of the States
(ECOS) and | currently serve as Vice-Chair of the ECOS Water Commitiee. ECOS is
the national non-profit, non-partisan association of state and territorial environmental
agency leaders. Today | am testifying on behaif of both ECOS and the Virginia

Department of Environmental Quality.

Congress passed the Clean Water Act (CWA) in 1972 and it is the primary federal law
governing water quality in the United States. The U.S. Army Corps of Engineers
administers the Section 404 program for EPA through the issuance of permits for
activities in jurisdictional waters of the United States. When Congress passed the CWA,

it included a provision whereby states may seek to implement certain parts of the Act,
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including Section 402, the point source discharge program, and Section 404, which
regulates the discharge of dredged or fill material into waters of the United States,
including wetlands. Currently, only Michigan and New Jersey have assumed Section
404. This is in contrast to the forty-five states th‘at have assumed Section 402. This
disparity is evidence of financial and administrative barriers that are specifically

associated with Section 404 assumption.

There are significant potential benefits to a state administered Section 404 program.
States are well-positioned to provide a consistent, streamlined regulatory program that
is protective of a state’s unique wetland and stream resources. Most states define their
waters more broadly than the Clean Water Act and include isolated wetlands,
ephemeral streams and groundwater. During times of jurisdictionai uncertainty at the
federal level, such as in the wake of the Solid Waste Agency of Northern Cook County
v. U.S. Army Corps of Engineers (“SWANCC”) decision’, states are able to maintain a
consistent and predictable definition of the waters they regulate. This consistency
provides stability to the regulated community and encourages trust between the
government and private land owners. in addition to consistency, a state administered
Section 404 program provides the public with an efficient and streamiined one-stop
shopping experience, effectively removing the duplication of effort and regulatory

uncertainty that often occurs with paralle! state and federal programs.

While states are able to provide consistency, efficiency and enhanced resource
protections through stewardship of the Section 404 program, ECOS has identified
substantial financial and administrative barriers facing states that seek to assume the

program. Among the most significant of these barriers:

* The Court held that the Corps’ assertion of jurisdiction over isolated waters on the basis of the
“migratory bird rule” exceeds the authority granted under Section 404(a) of the CWA. The
Court based its decision on the CWA alone, thereby avoiding the constitutional question of
whether the regulation was within Congress® power under the Commerce Clause. Solid Waste
Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001)

2
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Funding is not currently available from the federal government for implementation
of the Section 404 program. The Section 404 program is transferred to a state
through primacy, more commonly called “Section 404 assumption”. The Section
404 assumption process differs from the transference of Section 402 of the CWA,
which is delegated to states by the EPA. This distinction between assumption
and delegation renders states seeking to implement 404 ineligible for federal
funding. While there are federal funds potentially available for a state’s
development of the 404 program, it is the implementation phase that is financially
challenging as the state hires new staff, funds new fraining programs, and
expands administrative resources in advance of assumption. ECOS supports
U.S. Congressional action to authorize funding for states that assume the
Section 404 permitting program and to make the existing U.S. EPA wetland grant
program available for both development and implementation activities.

There is uncertainty regarding the criteria for assessing a state’s legal authority
to assume administration of the Section 404 program. The basic foundations of
parallel state and federal regulations are different, even though the goals of those
regulations are shared. The CWA relies heavily on the authority of the federal
government to regulate interstate navigation and interstate commerce while
states regulate their water resources based on the constitution and laws of the
state. The rules require that the state administered Section 404 program is no
less stringent than the federal program. ECOS supports this requirement, but
suggests that EPA provide guidance to states about available flexibility in
meeting the requirement while taking into account differing wording and
underlying constitutional authority for state programs. This would help to reduce
the uncertainty and difficulty of assessing parity by directly comparing the

language of two different regulations.

The Section 404 assumption process provides no phased assumption option to
states. The requirement of states to assume the entire program all at once

creates a complex and lengthy process that can last up to two years with no
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certainty that EPA will approve the request. ECOS suggests a process that
allows a state to assume the program in phases. A phased assumption would
allow the Corps to maintain any projects that are in process while new
applications would go to the state. A phased approach would also lighten the
financial and administrative burden on states to provide the resources for an

“overnight transfer” up front.

The Section 404 program does not include an option for partial assumption by
states. For instance, states cannot seek to assume the 404 program for only
_specific geographic areas or certain types of activities; they must assume the .
entire program. A partial assumption allowance would enable states to choose
those portions of the program that they are best positioned to administer. Under
a partial assumption scenario workload division could be structured around
categories like impact thresholds, or specific responsibilities like jurisdictional
determinations versus permit processing. The specifics of the workload division
could be based on a state’s unique aquatic resources or workload and
administrative factors. Though not part of the assumption process, there is one
currently available option for states to share Section 404 responsibilities with the
Corps. States can pursue development of a State Programmatic General Permit
(SPGP) with the Corps. A robust state programmatic permit program, fike the
successful SPGP program that Virginia has administered over the past twelve
years, provides a working example of how dividing Section 404 regulatory
workload between a state and the Corps can provide a more streamiined and
consistent permitting process to the regulated public while maintaining wetland

and stream protection.

In Virginia, Section 404 assumption has been a recurring discussion since 2000, and
has been driven, in part, by the Tulloch ditching decision?, the Wilson case®, and the

* The Court held that the Tulloch rule exceeded the Corps’ and EPA’s authority under the CWA
because the “incidental fallback™ of material associated with excavation activities was not a
“discharge of dredged or fill material” within the meaning of the statute. American Mining
Congress v. U.S. Army Corps of Engineers, 951 F. Supp. 267 (D.D.C. 1997)

4
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limitations of the Corps’ jurisdiction over isolated wetlands and excavation in wetlands
and other waters resulting from these court cases. The Virginia Water Protection Permit
(VWP) Program was first enacted in May 1992 to serve as the Commonweaith's
nontidal wetlands program and Section 401 Certification process. In 2001, the program
was expanded into a nontidal wetlands regulatory program independent of Section 401
Certification, including an SPGP and general permits for development, mining and linear
transportation projects. However, Virginia's program still operates in parallel with the

Corps’ Section 404 program, creating some unnecessary duplication of effort.

Virginia's SPGP was first released in 2001 and expanded in 2007 and 2012. Virginia’s
SPGP has reduced regulatory duplication for projects that qualify for the SPGP, but
there is still a “two-stop shopping” experience for the regulated community for projects
that are beyond the SPGP thresholds of 1.0 acre of wetland impacts and 2000 linear
feet of stream impacts. Two regulatory frameworks can create confusion for the
regulated community because of differing timeframes and the absence of a single point
of contact for permits. Through the development and ongoing evolution of Virginia's
SPGP, the Corps and VDEQ identified and implemented impact thresholds that capture
the majority of the permit load for residential development in Virginia and allow VDEQ to
serve as the sole point of contact to the regulated community for those projects.
Virginia's experience with the SPGP has shown that by working closely with the Corps it
is possible to develop a state programmatic permit that is structured to divide
responsibilities and workloads to best utilize the strengths of both the state and federal
programs. Virginia has found that administering a well developed SPGP provides many
of the benefits that are not currently available through the 404 assumption process due

to the lack of a partial 404 assumption option.

VDEQ has evaluated the costs and benefits of pursuing Section 404 assumption in the

past and is currently preparing an updated 2012 study at the request of Virginia’s

3 The Court held that CWA jurisdiction over isolated water bodies based on their potential, as
opposed to actual, connections with interstate or foreign commerce was invalid because it
exceeded Congressional intent (emphasis added). Unired States v. Wilson, 133 F. 3d 251 (4th

Cir. 1997) |
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General Assembly. These studies require VOEQ to perform a thorough accounting of
the Agency’s and the Corps’ respective workloads, existing staff and information
technology resources. VDEQ used those data to project the funding required to
successfully assume the Section 404 program from the Corps. Both studies include
extensive stakeholder input from the regulated community, state resource agencies,
federal agencies and environmental conservation groups. Both the 2006 and the 2012

assumption studies identified several of the same anticipated benefits and concerns.

The potential benefits identified by Virginia’s assumption studies are in line with other
states’ findings as set out in the ECOS resolution broadly adopted by the states.
Namely, that assumption of the Section 404 program could provide a consistent,
streamlined permitting process with a single point of contact and broader resource
protection than the CWA. Virginia regulated stakeholder's voiced appreciation of
VDEQ’s statutory timeframes that make us more responsive and lead to consistently
quicker.permit processing times than the Corps. VDEQ, if adequately funded, would
provide that same level of customer service while administering the assumed federal

program and providing equivalent environmental safeguards.

Virginia's analysis of the costs revealed that the single largest impediment to Virginia's
assumption of the federal program is the expense of acquiring the staff, administrative
resources and information technology infrastructure needed to handle the expanded
workload. Projections are that implementing the program would require VDEQ to
roughly double its existing work force at a projected additional cost of approximately 3
million dollars per year. Some of this cost could be defrayed through the phasing in of
key personne! with the full workforce coming on line towards the end of the assumption
process. More prohibitive is the anticipated need for approximately 2 million dotlars in
the first year of assumption and approximately 1.5 million dollars in year 2 and year 3
for the development of a database and other computer resources to process the
tracking and reporting requirements of the assumed program. For a point of

comparison, VOEQ estimates that based on average salaries, the number of full time
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employees and administrative costs, the Corps Norfolk District that currently administers

Virginia's Section 404 Program has an annual budget of 7.3 million doiiars.

The stakeholders also identified the anticipated cost of implementing the program as
their main concern. They warn that without adeguate money, and absent federal
assistance, the assumed program might not be funded to the level required to maintain
the level of service and efficiency that VDEQ brings to its own permitting program. in
Virginia, conservation groups expressed concern that state assumption would result in
the loss of a permitting process with dual agency oversight, providing greater assurance

of environmental protections.

The Environmental Council of States (ECOS) issued Resolution Number 08-3 in 2008,
and reaffirmed it in 2011, supporting delegation of Section 404 responsibilities to states
that demonstrate a robust commitment and capacity to protect wetlands. The ECOS

resolution:

Encourages U.S. EPA to develop clear guidelines and processes for state
assumption of Section 404 of the Clean Water Act that will encourage states to
apply for and assume regulatory responsibility over this important natural

resource program;

Supports U.S. Congressional action to authorize and appropriate adequate
funding for states that assume the Section 404 permitting program and to
broaden the eligibility of the existing U.S. EPA wetland grant program for both

development and implementation activities; and

Supports a simplified and more flexible process for state assumption of the
Section 404 Permit Program, including partial assumption of program
responsibilities, in order to improve effectiveness and provide more efficient and

effective permitting for applicants while maintaining protection of wetlands in the

United States.
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ECOS is committed to the idea that there is an untapped potential for strong state
programs to further increase wetland program efficiency, and to integrate the best of

state and federal programs to more effectively manage wetlands and other waters for

the future.

The goal of protecting the nation’s wetlands and streams can be best realized through a
process that is consistent, efficient and responsive to the unique features and qualities
of the individual states. The Clean Water Act’s Section 404 state assumption authority
provides the mechanism for individual states to realize enhanced water resource
-protection while providing a streamlined regulatory program with a single point of
contact. States can and do define their jurisdictional waters more broadly than the
federaf government and implement regulations protective of water resources such as
groundwater, ephemeral streams and isolated wetlands that the federal program does
not address. Currently, these benefits are realized by only two states, due mainly to the
prohibitive costs and complexities involved with the assumption process. Congress
could encourage state assumption by making federal funds available for states to
implement the program, as is the case for Section 402 delegation. Congress could
further encourage state assumption by simplifying the application process and allowing
for both phased and partial assumption of the program in accordance with a state’s
available financial resources and water protection goals. The integration of the best
elements of the state programs with the base level protections provided by the Clean
Water Act and EPA is the best way forward to increased national resource protection
and wetland program efficiency. Mr. Chairman and Members of the Subcommittee, |
appreciate the opportunity to present my testimony to you today and will be happy to

answer any questions that you have.
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Good morning Chairman Gibbs, Ranking Member Bishop, and Members of the Subcommittee.
I am Jeff Littlejohn, Deputy Secretary of the Florida Department of Environmental Protection.
My responsibilities include administering Florida’s federally delegated programs under
provisions of the Clean Water Act, Clean Air Act, Safe Drinking Water Act, and other federal

laws.

Florida’s 1,200 miles of coastline, 11 million acres of wetlands, and 7.7 million acres of
sovereign submerged land are essential to our quality of life and economic vitality. We value
our beaches and wetlands and have protected them under state law since before 1975, through
integrated management of stormwater, landscape alteration, and our state-owned submerged
lands. We do this because Floridians know our natural resources better than anyone else. But
our commitment to safeguarding Florida’s environment results in duplication with the U.S. Army
Corps of Engineers and its §404 federal wetlands program. This duplication of effort comes in
spite of using joint permit applications with the Corps, implementing a State Programmatic
General Permit from the Corps, and integrating §401 water quality certification and Coastal Zone
Management consistency into our wetland permitting process.

Congress amended the Clean Water Act in 1977 to enable states to assume the §404 program,
with the clear intention of making that assumption possible. Unfortunately, obstacles remain 35
years later, for Florida and 47 other states, to accepting the full §404 program. Without
changes—perhaps to federal law and certainly to the federal review process—TFlorida and the
Corps will continue issuing two permits for applicants who are asking to do only one thing. That

surely was not Congress’s intention.

Two permits for one project might make sense if we were addressing different types of activities
or achieving different outcomes. However, my staff just completed an analysis of Corps wetland
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permits recently issued in Northeast Florida. Of 31 projects where the Corps and Florida issued
a permit for the same activities, the wetland jurisdiction line was identical in all 31 instances,
wetland impacts were similar, and Florida required 50% more wetland mitigation overall. This
analysis at least suggests that federal permits are not more extensive or more protective than
Florida’s and, if they are not, it is difficult to make the case that two permits are necessary.

A primary barrier to Florida’s full assumption of §404 is that many tidal and other navigable
waters subject to the Clean Water Act are also subject to Section 10 of the Rivers and Harbors
Act of 1899, and cannot legally be assumed. These waters constitute a large and important part
of Florida’s aquatic systems, including coastal waters and public trust lands transferred to Florida
in 1845 at the time of statehood. This prohibition negates many potential benefits of §404

assumption.

We absolutely respect the Corps of Engineers’ vital and distinct role in maintaining navigation.
However, by virtue of its sovereignty, Florida has significant proprietary powers, including the
authority to maintain navigation. In fact, we have demonstrated, year after year, the ability to
protect navigation as we are protecting aquatic resources through comprehensive wetlands and
coastal regulatory programs, and federally-approved Coastal Zone Management program.
Surely, responsibilities can be better divided to take full advantage of Florida’s proven abilities
and the Corps’ important oversight role. At a minimum, Congress’s support for expanded State
Programmatic General Permits in traditionally navigable Section 10 waters is warranted. We are
ready and eager to assume expanded authority over Section 10 waters under the Corps’ watchful

eye and guidance.

A second barrier to assumption has been uncertainty in the state and federal roles in
administering the Endangered Species Act. In 2010, EPA clarified that consultation under the
Endangered Species Act is not required before approval of a state §404 program. This is helpful
but not sufficient. Florida has robust state constitutional authority to protect listed species
through the Florida Fish and Wildlife Conservation Commission, through which we coordinate
all of our wetlands and coastal permitting. The Commission recently amended its rules to mirror
the protections afforded to federally-listed species. We believe we can demonstrate the
necessary equivalency of Florida’s program in this regard.

During past consideration of §404 program assumption by Florida, questions have been raised
regarding the “equivalency” of a number of aspects of our program to federal law. The Clean
Water Act requires that approved state programs have “adequate authority” to carry out the §404
program in a manner that is no less stringent than federal requirements. This is a reasonable
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standard. Certainly, Florida’s laws, like those in other states, are not identical to federal law—
but that is not the test. In its review of our program, we need EPA to recognize Florida's
combination of state constitutional and statutory authorities, along with its suite of rules, that
combine to provide comprehensive management of the state’s aquatic resources at least
equivalent to §404, which itself rests largely on the federal obligation to protect interstate
commerce.

We are confident that states like Florida can demonstrate equivalency with §404, provided the
reasonable standard of “adequate authority™ to carry out the program is appropriately applied.
We have proved this in our implementation of the federal National Pollutant Discharge
Elimination System (§402 Clean Water Act) program for more than a decade. Whether in the
context of our wetland delineation method, regulatory jurisdiction, protections for listed species,
water quality standards, mitigation requirements, public participation, procedural rigor, and
compliance and enforcement authority, Florida implements substantially equivalent if not greater
protections, with more extensive coverage, for our aquatic resources.

In summary, we believe Congress provided for state assumption of §404 because it recognized
the additional strength that comprehensive state water and land use management programs would
bring to the program and the virtues of a federal-state partnership. Florida is fully committed to
preserving its aquatic resources and will continue to carry out science-based, wide-ranging,
publicly-supported programs for wetland and water resource management. We hope, with
Congress’s support, that Florida and the federal government can realize the full potential of §404
program assumption to protect these resources and, at the same time, unburden the public of
unnecessary bureaucracy and pointless costs.

Thank you for this opportunity. 1 am happy to answer questions you may have.
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Good morning, Chairman Gibbs, Ranking Member Bishop, and Members of the

Subcommittee.

My name is George Elmaraghy and | am Chief of the Ohio Environmental Protection
Agency’s Division of Surface Water. | have more than 30 years of experience in
implementing Clean Water Act programs. | am also a long standing member in the
Association of Clean Water Administrators (ACWA).

Ohio wetland program staff work with the Association of State Wetland Managers
(ASWM), a national organization that broadly supports state and tribal wetland
programs by effectively merging science, law and polficy. ASWM coordinates with the
U.S. Environmental Protection Agency (EPA), U.S. Army Corps of Engineers (Corps),
and other federal agencies and nongovernmental organizations that manage the
nation’s wetland resources. State agencies make a major contribution to wetland
protection and management in both regulatory and conservation programs, merging
watershed and wetland programs with land use and habitat management. The value of

state wetland programs has long been acknowledged by Congress.
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| am pleased to present testimony on behalf of the Ohio Environmental Protection
Agency (Ohio EPA) and ASWM today regarding state experiences on investigation into
the assumption of CWA Section 404 permitting from the Corps.

Background
Sections 404 and 401 of the CWA regulate the “discharge of dredged or fill material”

into waters of the U.S., which includes streams, lakes and wetlands. Any project

seeking to place fill into waters of the U.S. will need authorization under 404 and 401.

Under the CWA, the 404 permit is issued to prevent unacceptable adverse impacts to
water supplies, aquatic life, wildlife and recreation. The permitting requirements added
by the state through 401 certification ensures that the federal permit is in compliance
with any applicable state standards to protect water quality as well as any applicable
effluent limitation guidelines, new source performance standards, toxic pollutant
restrictions and other appropriate requirements under state law (see CWA §401(d) and
33 USC 1341(d)). In other words, the 401 certification is also designed to prevent

adverse impacts to water supplies, aguatic life, wildlife, and recreation.

In Ohio, the Corps authorizes impacts to waters of the state through Section 404
individual permits and Section 404 Nationwide permits. The Nationwide permits
authorize activities that are similar in type, e.g. utility lines, and generally cover activities
with lesser impacts to water resources. The Corps conducts site visits to evaluate the
quantity and quality of wetland and stream resources at the project site as part of the

permit review for individual and many Nationwide permit applications.

Under the Clean Water Act and state law, Ohio EPA also issues individual Section 401
Certifications for each Corps individual permits as well as a certification to the
Nationwide permits. EPA provides oversight to the Corps implementation of the

program.
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As you can see, receiving a pemmit for dredge and fill activity is a very complex process
with both the State and Corps reviewing applications to prevent adverse impacts to
water quality. This complexity results in a lengthy, expensive and confusing permit
process, both for applicants and the regulatory agencies. The regulatory complexity

adds to the regulatory uncertainty of business in making economic decisions.

Why Pursue Section 404 Assumption

Ohio is blessed with many streams and wetlands due to its soils, topography and
usually plentiful rainfall. The many wetland areas and streams mean that most
economic development type projects will impact those surface waters and require a
dredge and fill permit. Currently, applicants must navigate separate state and federal
processes that contain numerous overlapping requiremehts. Both agencies require an
alternatives analysis and compensatory mitigation to offset any unavoidable impacts.
The current complexity of the Section 401/404 permit process thus has a direct impact

on jobs and economic activity in the state.

Ohio believes strongly that assuming the Section 404 program will significantly simplify
the permitting process and result in substantial cost savings for business and regulatory
agencies, leading to job creation. Those cost savings would come from the foliowing
efficiencies:
« Consolidating two separate permits into one - saving permittees costs from
application development to permit review. |
« Consolidating regulatory agencies involved in the permitting process. Permitees
deal with one agency thereby simplifying regulatory requirements and eliminating
conflicting requirements of several agencies. This will significantly reduce the
regulatory uncertainty businesses encounter when making economic decisions.
« Eliminating duplicative regulatory review resulting in significant cost savings for
the federal government.
» Locating regulatory staff in Ohio to implement the program. Significant travel time

savings will be realized since most Corps staff are not located in Ohio. This lack
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of a local presence has resuited in delays for applicants due to Corps scheduling
issues and a lack of experience with community specific development issues.

e Having the-on-ground knowledge and review at state level is helpful in
understanding community issues and coordination with other state issued
permits.

s Streamlining program oversight for EPA, consistent with other CWA programs,

should also reduce federal government costs.

Ohio strongly believes that assuming the 404 program will continue to protect water
quality. Assuming delegation “does not change the essential water quality requirements
under Section 404 — the state program must ensure compliance with state water quality
standards in conformance with federal requirements” (ASWM 2011). EPA oversight

ensures that federal requirements are met.

Ohio, like other states, has been hit hérd by the economic downturn. Ohio has made
jobs its first priority. Streamlined environmental permitting would ensure Ohio’s waters
are protected while encouraging industries to build in Ohio, giving Ohio a competitive
advantage at home and abroad. State decision making allows local factors to be

considered affording better environmental protection.

What is Required for a Staté to Assume Administration of Section 404

in order to obtain approval to assume its Section 404 program, Ohio EPA will have to
revise state law to grant the Director of Ohio EPA the authorization to seek assumption.
This statutory revision is currently being sought. The next step will be for Ohio EPA to
adopt administrative ruies that are at least as stringent as the current federal
requirements. Then Ohio EPA will have to compile an assumption package for
submittal to EPA. That package will need to include a program organization and
staffing proposal with proof that there is adeguate funding to implement the program.
The assumption package will also need to include proof that Ohio EPA has the legal
authority to implement the program. This process will likely take several years. Oregon

began the 404 assumption process in 1995 and has yet to assume the program.
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Based on information gathered from the Corps and Michigan, Ohio EPA estimates that
it can run the Section 404/401 program with approximately 50 employees. Ohio EPA
devotes about 17 staff currently to the Section 401 program, so we would need to add

an additional 33 staff. This is an additional cost of about $3 miltion.
it is our understanding that the Corps devotes approximately 50 full time staff to
implementing the Section 404 program in Ohio. Assuming these 50 staff are no longer

needed in this program area, the Corps would realize a savings of over $5 million.

Ohio’s Experience Pursuing Assumption

Ohio began investigating Section 404 program assumption in 2011. At this point we
have initiated discussions with EPA, interviewed staff from Michigan on their experience
as a state approved to administer the 404 program, requested information from the
Corps, and started compiling staffing needs. We also initiated discussions with state

legisiators on pursuing revisions to our state law to authorize assumption.

ASWM Actions to Encourage 404 Assumption

During 2010-2011, ASWM coordinated with the Environmental Council of the States
(ECOS) and EPA to convene a national Section 404 assumption workgroup. On July
22,2011, ECOS sent a letter to Nancy Stoner, U.S. EPA summarizing the resuits of the

workgroup, including the following specific recommendations. The workgroup
recommended that “training materials or outreach supported jointly by EPA and the
USACE would facilitate state/federal partnerships and 404 program assumption by:
¢ Improving state/federal staff understanding of the assumption process and its
multipie benefits;
+ Encouraging cooperative working relationships between state and federal agency
staff;
o Clarifying the roles and responsibilities of each agency;
» Assisting state and tribal agencies as they navigate through the assumption

process; and,
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» Increasing field staff understanding of the changes that occur in the stateffederal
programs following assumption.

« Such materiais could include web-based reference materials such as FAQs,
handbooks, and so on, in addition to webinar or online training sessions (Brown
2011).”

In accordance with workgroup recommendations, the ASWM and ECOS have since
completed a Section 404 Assumption Handbook for use by state and federal agencies.
In addition to discussing the factors listed above, the handbook acknowledges that
current provisions of the CWA tend to discourage 404 assumption in states having a
high percentage of Section 10 waters, where the Corps of Engineers retains jurisdiction,
including coastal states where tidal waters or major rivers systems are a major
consideration under both state and federal law. Increased flexibility in negotiating state
and federal roles in such waters could strongly encourage state program assumption.
Ohio strongly supports this recommendation, as well as the other recommendations of
the ECOS/ASWM workgroup.

We also recommend that Congress specifically state in legisiation that the Corps and
EPA encourage and support states interested in receiving Section 404 assumption.
Such support can go a long way to reduce the time and effort needed to prepare
application materials needed for assumption. It also encourages federal agency
cooperation in pursuing state assumption. At one time there was a congressional
mandate to increase the number of states with CWA program delegation — 46 states are
now delegated to implement the Section 402 National Poliutant Discharge Elimination
System (NPDES) permit program. State assumption of Section 404 permitting is
comparable to state delegation of Section 402 NPDES permitting.

One way for the Corps and EPA to demonstrate support for states’ Section 404
assumption would be to develop a pilot project in cooperation with a state interested in

pursuing assumption. The experiences encountered through the pilot project could
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serve as examples to other interested states, and hopefully paving a smoother, faster

road towards program assumption.

Federal funds should also be allocated to states to support state implementation of the
Section 404 program. Lack of funds continues to be a top deterrent for states
considering assumption of the Section 404 program. Not only do states assume
significant costs to develop the application materials, the state agency must also fund
the work load assumed from the Corps. This work load includes project review, impact
assessment, program enforcement and administration, and the assumption of new
responsibilities for compliance with certain federal statutes (Fletcher 2001).

Although Ohio is willing to take on the Section 404 permitting program without federal
funding because of the strong desire to streamline environmental permitting, it only
makes sense and is fair for a percentage of the Corps funding to be diverted to Ohio
EPA. The additional cost to run the Section 404 program is estimated to be $3 mitlion.
Ohio, like other states, is facing financial problems and it is not fair for Ohio tax payers
to pay this money when the federal government would be saving $5 million because the
Corps would not have to spend this money.

Ohio is willing to assume the Section 404 permitting program without federal funding
because streamlining environmental permitting is a high priority. However, the Corps is
spending approximately $5 million per year on the Sectibn 404 program in Ohio. If Ohio
assumes the program, the estimated additional cost is $3 million per year. The federal
government should aliocate a portion of the $5 million in savings to Ohio EPA.

in 2008, U.S. EPA conducted a survey of nine states in the process of pursuing
assumption or had assumed the Section 404 program. The following bullets summarize
a few of the survey findings:

» “States spent an average of $225,000 to investigate assumption (EPA provided

grants to 6 of the 9 states).
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e Lack of implementation funds is a threshold barrier to assumption — it is one of
the first barriers a state encounters, short-circuiting further investigation and
identification of additional barriers.

e It takes a lot of work for states to assume (Even for states with comprehensive
programs already in place).

« States that have assumed 404 feel that the combination of federal and state

»

involvement makes for a more stable, consistent program (Hurid and Linn 2008).

Conclusion
Ohio believes strongly that assuming the Section 404 program will significantly simplify
the permitting process and result in substantial cost savings for business and regulatory

agencies.

Governor Kasich’s desire is to improve the climate for business and job creation in Ohio
while improving Ohio’s environment. Simplifying the permit process for dredge and fill
permits will reduce the regulatory uncertainty for business, reduce compliance and
regulatory costs, and significantly reduce federal government costs by eliminating the
need for federal agency reviews. Finally, a simplified process will allow faster permit

reviews.

We are requesting support for this effort and support for other states which are
interested in or aiready in the process of assuming Section 404 assumption. We look
forward to working with U.S. EPA and Corps on streamlining the effort and overcoming

obstacles.

We appreciate the grant support that the federal government has provided for
development of state and tribal wetland programs; however we believe that a
cooperative state and federal partnership should be financially supported in part with
federal funds as are other delegated programs. This can occur through making U.S.
EPA'’s state wetland program development grants (CWA Section 104(b)(3)) available to
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be used for implementation in addition to development and establishing a pass through
of funds from the Corps to the assumed states.

Mr. Chairman, Members of the Subcommittee, | thank you for this opportunity to share
the thoughts of Ohio EPA and the Association of State Wetland Managers on state
Section 404 program assumption. | will be happy to answer any questions that you may

have.

References

Association of State Wetiand Managers and the Environmental Council of the States.
Section 404 Program Assumption: A Handbook for States and Tribes. August
2011. http://aswm.org/wetland-programs/s-404-assumption/122 1-cwa-section-
404=program-assumption-a-handbook-for-states-and-tribes.

Association of State Wetland Managers Clean Water Act Section 404 State Assumption
Fact Sheets. 2010.
http://aswm.org/pdf lib/cwa_section_404 state assumption factsheets.pdf.

Brown, R. Steven. 2011. The Environmental Council of the States letter to Nancy K.
Stoner, U.S. EPA. “Progress Report and Recommended Actions to Further
Clarify Section 404 Assumption Application Requirements and implementation by
States and Tribes.” July 22.
http://aswm.org/pdf lib/ecos letter to epa _on 404 assumption.pdf.

Fletcher, Kristen M. 2001, “States Assuming Responsibility Over Wetlands: State
Assumption as a Regulatory Option for Protection of Wetlands.” Reprinted from
Proceedings of the Sustainability of Water & Weltlands Resources Conferences
2001. hitp://www.masgc.org/pdfimasgp/01-032.pdf.

Hurld, Kathy and Jennifer Linn, U.S. EPA. 2008. “Pursuing Clean Water Act 404
Assumption: What States Say About the Benefits and Obstacles.” Presentation
given at ASWM Annual State/Federal Coordination Meeting, May 30, 2008.
http://aswm.org/pdf lib/hurid.pdf.




69

y e~ N

T R

Ll

—

ASSOCIATION OF CLEAN MICHIGAN DEPARTMENT OF
WATER ADMINISTRATORS ENVIRONMENTAL QUALITY
1221 CONNECTICUT AVENUE, N.W., 2¥° FLOOR 525 WEST ALLEGAN STREET
WASHINGTON, DC 20036 LANSING, MICHIGAN 48933
TEL: 202-756-0600 TEL: 517-373-1170
FAX: 202-756-0605 FAX: 517-373-2040
WWW.ACWA-US.ORG WWW MICHIGAN.GOV/DEQ

September 20, 2012

Written Testimony of William Creal
Board Member, Association of Clean Water Administrators
Chief, Water Resourees Division, Michigan Department of Environmental Quality
United States House of Representatives
Committee on Transportation and Infrastrueture
Subcommittee on Water Resources and Environment
Regarding

States Assumption of the Clean Water Act Section 404 Program:
Enhancing Cooperative Federalism with the States



70

ACWA & MDEQ

Written Testimony of William Creal
September 20, 2012

Page 1 of 6

Good morning, Chairman Gibbs, Ranking Member Bishop, and Members of the Committee. My
name is Bill Creal, Chief of the Michigan Department of Environmental Quality’s (MDEQ)
Water Resources Division (WRD). I have 34 years of experience implementing the federal
Clean Water Act (CWA) programs and associated state laws. I also serve on the Board of
Directors of the Association of Clean Water Administrators (ACWA). With me today is Kim
Fish, Assistant Division Chief of the MDEQ’s WRD. Kim brings 26 years of experience with
federal CWA programs.

| am honored today to testify on behalf of both the MDEQ and ACWA. Now over 50 years old,
ACWA is the national, nonpartisan, professional organization representing the state, interstate,
and territorial water quality control official responsible for the implementation of surface water
protection programs throughout the United States. ACWA’s members are on the front lines of
CWA monitoring, permitting, inspection, compliance, and enforcement across the nation. We
are dedicated to Congress’ goal of restoring and maintaining the chemical, biological, and

physical integrity of America’s waters.

As we know, the CWA is a sweeping statute enacted to “restore and maintain the chemical,
physical and biological integrity of the Nation’s waters.”! To achieve this goal, Congress
adopted a cooperative federalism approach, by which each level of government—federal, state,
and local—has defined roles and responsibilities, and yet all must work together, collaboratively,
in the pursuit of clean water.” Several CWA programs were specifically designed by Congress to
be delegated to, and administered by, the states. Most significantly, 46 states have delegated
authority to administer the CWA Section 402 National Pollutant Discharge Elimination System

program for point source discharges.

By contrast, while the statute allows, under Section 404(g) and (h), for states to assume authority

to administer the program which regulates the discharge of dredged or fill material into navigable

'33 U.S.C. § 1251(a) (2006).
2 Federal Water Pollution Contro Act Amendments, Pub. L. No. 92-500, 86 Stat. 816 (1972), reprinted in
LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION ACT AMENDMENTS OF 1972, at 16879 (1972).
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waters, iﬁcluding wetlands, only two states — Michigan and New Jersey — have this authority.
Today I will share Michigan’s experience during its nearly three decades of experience
administering Section 404 of the CWA. We have demonstrated significant success in achieving
regulatory clarity, as well as cost savings as the administrator of this program. I believe our
perspective will be helpful to the Subcommittee as it studies this area of the CWA and its

implementation.

Michigan is blessed by its water resources. The Great Lakes define the shape and character of
our state with 3,288 miles of fresh water shoreline, more than any other state. In addition,
Michigan has 11,000 inland lakes, 36,000 miles of rivers, and 5.5 million acres of wetland. Even
before Michigan was a state, its residents recognized the importance of our water resources for

transportation, hunting and trapping, agriculture, drinking water, commerce, and industry.

The same year that Congress passed the CWA, Michigan passed a state lakes and streams statute,
and then in 1979, passed a wetland statute with the expressed intention of assuming the CWA
Section 404 Program. In 1984, Michigan became the first state to receive Environmental
Protection Agency (EPA) approval to administer the CWA Section 404 Program. Over the past
28 years, we have issued over 100,000 permits. We currently authorize about 4,000 projects
annually under the 404 program, with no federal funding for program operation. Although
limited funds are available for program development under CWA §104(b)(3) through the EPA
State Wetland Program Development Grants, no federal funding is provided for the

implementation of the Section 404 Program.

The Section 404 Program in Michigan is administered through a combination of state laws. To
maintain 404 authorization under 40 C.F.R. § 233.1(d), state law must remain consistent with
federal regulations, such as exemptions, permitting criteria, general permits, public notice
procedures. However, the state has the flexibility to design the regulations to meet the needs of
the state and its constituents. State assumption of the program provides benefits to both the
regulated community and the citizens of Michigan. Prime examples of the benefits of

Michigan’s program are:
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Michigan law provides a clear and consistent definition of regulated waters
and regulated activities. Because of the ambiguity in federal law, the scope of
regulated waters has been defined by the federal courts and has changed several
times in the last decade. Similarly, federal law does not specifically define what
activities are regulated. The federal agencies must rely on guidance documents
and various court decisions to determine if some activities are regulated. The
ambiguities in the federal regulations can often delay permit processing. Because
Michigan law contains clear measurable criteria, the regulated community, the
public, and state staff can easily determine if a waterbody or wetland is regulated

and what activities within those waterbodies are regulated.

Faster permit decisions. Unlike the federal permit program, Michigan’s permit
processing is subject to deadlines mandated by state statute. As a result, we
frequently make permitting decisions on individual permits weeks or months
sooner than the United States Army Corps of Engineers (Corps); however, our
decisions on general permits, which are the smaller routine projects, are about the
same. As an example, a wetland delineation and jurisdictional decision for
expansion of a nuclear power plant on the shore of Lake Erie, clearly a very large
and complex project, took the MDEQ 45 days to complete, and took the Corps
over 700 days. This determination was just the first step in the permitting process

for this project.

Reduces the regulatory burden for permit applicants. Michigan operates a
consolidated joint permit application process. Applicants submit one application
and receive review and authorizations under multiple state regulations. The state
coordinates with the Corps when required, reducing duplication and applicant
confusion. This process results in a more efficient, cost effective, and streamlined

permitting process for applicants.
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¢ Provides the regulated property owners with better access to decision
makers. Michigan has staff located in ten offices throughout the state that are
available to meet with landowners to review applications, explain decisions, and

provide pre-application consultations.

s Provides more public oversight of regulatory decisions. Michigan law requires
public noticing and an opportunity for interested persons to request public
hearings on all individual permit applications. We normally hold public hearings
on about four percent of the individual permit applications; the Corps rarely holds

public hearings.

» Fair and impartial appeal process. Permitting decisions can be appealed under
Michigan’s Administrative Procedures Act. Appeals are adjudicated by an
independent, third-party, administrative law judge. The Corps’ appeal process
consists of appealing the permit decision to a higher ranking individual within the

Corps.

Although Michigan has been able to run a successful 404 program for nearly three decades, the
sustainability of this program turns on the issue of funding. For the last 28 years, Michigan has
administered the 404 program with primarily state funds from application fees and the state
general fund. However, over the past decade, the MDEQ has seen a decline in state general
funds from $120 million to $20 million, forcing many difficult discussions and decisions

regarding what programs the state should continue to operate.

As part of Michigan’s budget cuts in 2009, Michigan’s governor and several legislators proposed
to eliminate Michigan’s wetland program thereby giving up the state’s assumption of the 404
program as a means of saving state general fund money. Strong support from a diverse group,

including regulated entities such as realtors, home builders, farmers, and manufacturers, along
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with environmental groups prevented this from happening. As a result of the strong support for

the program, the Michigan legislature found temporary funding for the program through 2012,

The Michigan legislature also established an advisory council in 2009 to evaluate the program,
ensure the program remains consistent with CWA requirements, and to make recommendations
regarding appropriate funding. The council consists of 22 members representing business,
industry, consultants, state and local governments, environmental groups, and academia. Severa
federal agencies, including the Corps and EPA, have participated in the council serving as a
resource regarding the CWA and federal procedures. The council recently completed its work
and made several recommendations to our governor and legislature. The council evaluated
Michigan’s current funding structure along with several potential alternative options, including
increasing application fees. The council determined that increasing application fees was not a
viable option; it would make fees unreasonably high and unaffordable for many applicants and
would require legislative action which would be politically difficult. Therefore, the council has
recommended continuing to fund Michigan’s wetland program with a combination of reasonable
fees, state general fund or other state obligated funds, and to pursue federal funding to support

continuation of 404 assumption.

We estimate that Michigan is saving the federal government between $3 and $5 million each
year by operating the 404 program. Without Michigan’s program, the Corps has estimated that it
would need that amount of additional money annually to hire additional staff and open more
offices throughout the state. Not only do we save the federal government’s finite dollars, we are
able to administer the program at a lower cost and with a greater level efficiency, allowing

projects that provide vital economic growth to our communities to move forward more quickly.

As we mentioned above, there are many advantages to the public and the regulated community
when states assume the Section 404 Program. Additionally, many states have contacted
Michigan seeking advice on how to assume the program. As the other witnesses demonstrate,

states are interested in assuming the 404 program.
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However, we need strong diversified funding to keep this program in Michigan as a state run,
successful program, and to make 404 assumption possible for interested states. One possible
avenue to explore is for Congress to enact, and appropriate funds, for a grant program to make
up to $2 million per year for ten years available to states that assume the 404 program. If ten
states assumed the program with this incentive, the annual cost to the federal government would
be $20 million a year. The annual savings to the federal government would be upwards of $30

million.

States would have a choice regarding whether to seek assumption of this program, as capacity
even with federal funding would vary due to state priorities, expertise, staffing, facilities, and
other resource considerations. However, if the Michigan experience is representative, state
administration of the 404 program could benefit states, the regulated community, and the federal

government through streamlining and great cost efficiencies.

Mr. Chairman, Ranking Member Bishop, and Members of the Subcommittee, I thank you for the
opportunity to provide this testimony. We look forward to working with you as you continue to
explore this issue. Please do not hesitate to contact the State of Michigan or ACWA for further

insights on this issue. I would, of course, be happy to answer any questions that you may have.
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Good morning, Chairman Gibbs, Ranking Member Bishop, and Members of the Committee. My
name is Todd Ambs. [ cutrently serve as President of River Network, a national conservation
organization. For 24 years, River Netwotk has focused on helping the hundreds of river and
watershed groups around this nation to do their work better. In that capacity, I travel all over this
nation working with out several hundred partner groups and certainly have a working knowledge of
the issues across the country relative to requests to dredge and fill the lakes, rivers and wetlands of

this nation and the regulatory tools available to monitor, assess and approve or deny such actions.

But [ offer my thoughts today with a primary focus on how the State of Wisconsin approaches thest
issues. My insight regarding this matter comes from working in the environmental field for more
than 30 years and, from having the honor of serving as the Water Division Administrator at the

Wisconsin Department of Natural Resources for eight years (2003-2010).

As we know, the Federal Water Pollution Control Act Amendments of 1972 (better known as the
Clean Water Act (CWA), is a sweeping statute enacted to “restore and maintain the chemical,
physical and biological integtity of the Nation’s waters.” To achieve this goal, Congtess adopted a
cooperitive federalism approach, by which each level of government—federal, state, and local-—has
defined roles and responsibilities, and yet all must work togethet, collaboratively, in the pursuit of
clean water ~ from the headwaters of our rivers and streams to their outlets downstream in the
naton’s ptized estuaries, bays, and sounds.? Several CWA programs were specifically designed by
Congtess to be delegated to, and administered by, the states. Most significantly, 46 states have
delegated authority to administer the CWA Section 402 National Pollutant Discharge Elimination

System program for point source discharges.

133 U.8.C. § 1251(a) (2006).

? Federal Water Pollution Control Act Amendments, Pub. L. No. 92-500, 86 Stat. 816 (1972), reprinted in
LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION ACT AMENDMENTS OF 1972, at 16879
(1972). Regarding the geographical extent of jurisdiction, see e.g., Senate Committee on Public Works, S.
Rep. No. 92-414, 92nd Cong., 76, 77 (1971); S. Rep. No. 95-370, at 75 (1977); Sen. Chafee, 123 Cong. Rec. 26716-
17 (daily ed. Aug. 4, 1977); Sen. Baker, 123 Cong. Rec. 26718-19 (daily ed. Aug. 4, 1977).
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By contrast, while the statute allows, undet Section 404(g) and (h), for states to assume authority to
administer the program which regulates the discharge of dredged or fill material into navigable
waters, including wetlands, only two states — Michigan and New Jersey — have this authority.

Today, I will share some of Wisconsin’s experience over the last four decades working with the
various aspects related to Section 404 of the CWA. I will share some background on Wisconsin’s
assessment of the pros and cons of asking for full assumption of authority to administer the
program, some ideas regarding alternative approaches to full assumption and some cautions for the

Committee to consider as you investigate this important regulatory topic.

Wisconsin is blessed with abundant natural resources. We have 15,000 lakes, 84,000 miles of rivers
and streams, 1,100 miles of Great Lakes shoteline and enough groundwater that if it was spread
evenly across the state it would be 100 feet deep. In addition, despite the fact that we have lost
approximately 50% of our wetlands in the last 200 years, we still have more than 5.3 million acres of

these critical freshwatet resources.

We also have a proud conservation tradition in Wisconsin, with broad bi-partisan support for strong
protections of our natural resources. This tradition is fostered in part due to the critical role that
healthy natural resources play, not only in the quality of life for Wisconsinites, but also for a healthy
economy in the state. Toutism, for example, is the third largest industry in the state, generating $13
billion a year. Much of that industry exists because of the plentiful, healthy, natural resources that

draw people to tecreate in Wisconsin.

Wetland Permitting Process in Wisconsin

Under the fedetal Clean Water Act, most activities that involve grading, filling, removing, or
disturbing the soil in a wetland—such as residential construction, road building, and pond
creation-—require approval from both DNR and the Army Corps of Engineers. DNR is also
authorized under 2001 Wisconsin Act 6 to regulate activities in small, isolated wetlands that are not

subject to federal permitting requirements.

DNR tegulates Wisconsin wetlands as patt of a larger waterway permitting program. In FY 2005-06

when the Wisconsin Legislative Audit Bureau conducted an audit of the Wisconsin Wetlands

3
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Program, an estimated 19.3 full-time equivalent (FTE) staff performed wetland permitting,
enforcement, mapping, policy coordination, and other regulatory activities.

Expenditures for these activities were estimated at $1.75 million at that time.’
Question of 404 Assumption a Recurring Theme

Opver the years, the State of Wisconsin has looked at the question of assumption of this program and
for a variety of reasons; the state has always chosen to not pursue this approach. As far back as
1991 and again in 1993, the issue was reviewed by the WDNR. Specifically, a 1993 DNR report
noted that doing so would simplify the wetland permitting process. However, the repott also
identifted several batriers, including the need for statutoty changes to recognize the State’s

jurisdiction over non-navigable waters and a lack of federal funding to implement the progtam.
Review of Wisconsin Program in 2006-2007 Most Comptehensive

As mentioned eatlier, in May 2007 the Wisconsin Legislative Audit Buteau issued a full audit of the
Wisconsin Wetlands Program. As Water Division Administrator, I was heavily involved in the
process. Although the audit was generally positive, the agency was specifically asked to address the

question of state assumption of the 404 program.

The request in the Audit report read, “Eraluate the feasibility and advantages of assuming the federal wetland
permit program, as allowed under Section 404 of the Clean Water At with an estimate of the required staffing levels,

antisipated program costs, and effects on wetland resourves.”

On December 18, 2007, the Secretaty of the Wisconsin DNR responded to this request and several

others. Much of the response is provided below verbatim for the record.

“We have investigated the feasibility of the state assuming the federal 404 permit program in the past and again in
response fo the andit request. We continue to, ﬁnd the feasibility of astuming the federal program low due signiftcant
barriers that involve state law changes and the lack of federal funding avarlable to states for implementation. Our fiscal

estimate and staffing neods for federal program implementation include an annual budget increase of §1,047,300 and

? Report 07-6, May 2007, An Evaluation of Wetland Regulatory Programs, Wisconsin Legislative Audit Bureau,
Pages 3-4.
* Ibid., Pg. 86
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an additional 16.6 full time employees. We have also found state assumption would not result in additional protection
of Wisconsin's wetland resource, since al] wetlands in Wisconsin are already protected under either curront federal or

state laws.”

“....While we found potential benefits of assumption, we continue to find the feasibility of assuming the federal 404
program low due to inadequate state jurisdiciion and limited funding and staffing. Furthermore, stale assumption
wonld nok result in additional protection of Wisconsin's wetland resource, since all wetiands in Wisconsin are already

protected under either current federal or state laws.”

.1t is important to note that the federal government through the U.S. Army Corps of Engineers retains permit
anthority over waters traditionally ysed for commercial navigation, defined as Section 10 waters. A few examples
inclnde the Great Lafes, Mississippi River, St. Croixc River and the Wisconsin River. The state assumption approval
process is coordinated by the Environmental Protection Agency and states applying must have state law that is as

protective as the federal law.

When a state assumes the federal 404 permit program, permit streamlining should occur. Applicants for moit
waterway and wetland permits are no longer required to oblain a separate federal permit; only the state permit and
standards apply. State “assumption” combines the federal and state permit processes creating one set of permit
standards. This combination should eliminate applicant confusion bebween fedsral and state requirements that may
appear to be dyfferent. Whike astumption should streamiine the permit process, applicant confusion may remain because

Section 10 applicants are still required Yo obtain federal permits for projects associated with Section 10 waters.

In order to assume the federal 404 permit program, state law must be at least as protective as the existing federal law
and if the state chooses, can be more protective. Although Wisconsin currently has protective wetland and waterway

laws, several law changes would be required to ensure consistency with the existing federal 404 permit program.”’

5 Wetlands Audit Report Follow-up Letter, from WDNR Secretary Matt Frank to Legislative Audit Committee Co-
Chairs, December 18, 2007, Pages 10-11.
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Adequate Funding Remains an Impediment to Assumption

Today, many of those law changes have occurred in Wisconsin so that is less of an impediment to
assumption in the state. However, Frank’s letter goes on to address one of the most critical

challenges for any state considering 404 assumption — money.

“To assume the federal permit program, DINR must assume the additional duties assoctated with the federal permit
program implementation. To determine what additional work. the Department wonld take on, we obtained 2006 data
from the Corps 5t. Paul District, the office currently responiible for implementing the 404 permit program in

Wisconsin. We compared Corps data and state data, and estimated hours to perform additional tasks, to determine
an approximate cost assoctated with assumption. To implement the federal program in Wisconsin we have estimated

an annual increase of approximately §1,047,300 with an additional 16.6 full-time employees...”

Frank’s letter then went on to note, “We have taken many steps to eliminate agency duplication of effort and
confusion for the applicants. The major benefit resulting from state assumption is the potential for permit streamlining
for permit applicants. Recognizing thes benefit we have worked with the Corps fo make the permit process as seanless

as possible for the applicant.”

The letter then went into some detail regarding the steps being taken to streamline the permit
application process in Wisconsin. As a result of those actions and othets since that time, the
Wisconsin wetlands program appeats to be working well. In fact, as I noted in testimony before the

Wisconsin State Senate eatlier this year:

o Asof 2010, 94% of all wetland permit applications were approved by the department.

e Two acts passed in 2010, Act 373 and Act 391, addressed key needs in terms of more
wetland notification and identification services and directed the Department to move
forward with a general permit.

* No significant economic development projects have been stopped because of onerous

wetland determinations.

® Idid., Pages 11-12
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¢ The department received a very detailed and quite favorable audit from the Legislative Audit
Bureau just five years ago.

o The DNR Wetlands Team has one of the most thorough and specific wetland strategy and
action plans that I know of at the state regulatory level. In fact Reversing the Loss, as the plan
is called, should be held up as 2 model for how to balance the need to protect wetlands and

respond to regulatory needs.

Assumption Not the Only Way to Have Strong Program

The point here is not to in any way denigrate the efforts in Michigan or New Jersey, where state 404
assumption has already occurred, ot to suggest that efforts underway in states like Ohio and Oregon

to move toward state assumption are without merit.

What I am suggesting is that 404 assumption is far from the only tool available to states that wish to
have a streamlined, yet effective program to protect some of our most precious natural resources —

our waters.

It is also wotth noting that in addition to the funding challenges associated with 404 assumption,
there continues to be other issues that may this choice problematic. The Association of State
Wetland Managers has articulated some of them before. Those challenges include but are not

limited to:

* Need to demonstrate strict consistency with federal requirements. Some states find
it difficult to demonstrate that their program is at'least as stringent as all federal program
requirements, especially where the framework for state and federal laws differs

significantly.

¢ Need for broader political/public support. Some states/tribes ate reluctant to assume
responsibility for a progtam that has been developed under federal law. Uncertainties in
the public’s mind about how the program would operate if run by the state rather than the

federal government have led to opposition to assumption in some states. In addition
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states or ttibes may have greater needs for use of public funds in other program areas.

s Need for Clarification of Current Assumption Requirements. In part because only
two states taken over the Section 404 program there is a need for additional clarification
from EPA with respect to cerfain program requirements. Current Section 404 program
regulations are quite complex, particularly in terms of the definition of jurisdiction,
activities regulated, permit review ctitetia, and permit exemptions. Some issues are
addressed on a case by case basis when a state or tribe begins putting together an
assumption application. Finally, the cutrent uncertainty over the extent of Waters of the
U.S. undet the Clean Water Act may create uncertainty over what waters in the state must

be regulated.

As the Association notes above, the need to make sute that a state consideting assumption has laws
that are as stringent as the federal govetnment is a most important requirement. Any move to
enhance the ability of states to undertake this program must continue to emphasize this component.
In our effort to find efficiencies in the permitting process, we should never lose sight of the

fundamental need to adequately protect these critical resources.
Transpatency and Public Involvement Critical

States that undertake these programs should also be held to a high standard when it comes to
transparency, public involvement and the ability for substantive review of permitting decisions.
Michigan appeats to have a very good system in this regard as my forier colleague will note in his
testimony. Some states however, make it difficult to request a public hearing, receive notices about
permit applications and/or severely limit aggrieved parties in the permit appeals process. In
addition, it would be preferable if a state that assumes the program has a citizen suit provision at the
state level, since legal interpretations vary regarding whether this critical Clean Water Act provision

continues to apply when a state assumes the program.
Clear Guidelines Are Essential, But Currently Lacking

Finally, I want to emphasize the need for clear guidelines regarding what waterbodies come under
Clean Water Act jurisdiction. This clarity is essential for state agencies to consistently and efficiently

implement Clean Water Act programs. It is also essential for them to understand where they must
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expand state programs in order to protect valuable water resources no longer being protected under
the Clean Water Act. Wisconsin acted quickly to fill the gap created by the United States Supreme
Court SWANCC decision in 2001, Within months that legislature passed a law to provide
ptotections for these so-called isolated wetlands. The existence of a strong program in Wisconsin
also ameliorated the impacts of the Rapanos decision. Nonetheless, my experience while Water
Division Administrator was that the single most significant reason for delays in wetland permitting
during my tenure was the difficulty with determining jurisdictional wetlands in the wake of these two
Supteme Court cases. I can only imagine the difficulty — and resulting risk to vulnerable wetlands,

lakes, and streams — in states with less developed programs.

In my view a single, clear set of guidances from the federal government is the only way to make sure

that this federal law, the Clean Water Act, is applied faitly and uniformly across the country.

Wetlands provide numerous public benefits and ecosystem setvices including fish and wildlife
habitat and water management. Protection from natural hazards including flooding, storm surges,
and drought, as well as protection of drinking water supplies, ate just a few of the benefits that these
complex water systems, sometimes called nature’s kidneys, can provide. Over the last forty years,
Congress has consistently recognized the close link between land use decisions made by the states

and effective protection of wetlands, lakes, and streams.

For these reasons and more, any effort to promote better state-federal coordination, or when
appropriate state assumption, of the responsibilities contained in Section 404 of this law, is a most
useful exercise. But adequate funding, consistent state laws, transparent processes and clear
direction from the federal government regarding how the law is applied will continue to be

important foundations if the exercise is to produce healthier water bodies in this nation.

Mt. Chaitman, Ranking Member Bishop, and Members of the Subcommittee, I thank you for the
opportunity to provide this testimony. We at River Network look forward to working with you as
you continue to explore this issue. Please do not hesitate to contact me or my staff for further

insights on this issue. I would, of course, be happy to answer any questions that you may have.
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Chairman Gibbs, Ranking Member Bishop, and Members of the Subcommittee, | am
Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works). Thank you for the
opportunity to discuss the Army Corps of Engineers (Corps) regulatory authority under
Section 404 of the Clean Water Act (CWA). | wili specifically discuss the Corps’ role
and involvement when a State wishes to assume the Section 404 program and makes
final Section 404 permit decisions. | will also discuss the Corps’ experiences in the two
states, Michigan and New Jersey, which have assumed the 404 program, followed by
my observations on a path forward for additional States wanting to assume the
program.

Background on Clean Water Action Section 404 and Section 10 of the Rivers and
Harbors Act

Section 404 of the CWA established a program to regulate the discharge of dredged or
fill material into waters of the United States. Since 1972, the Corps has regulated
discharges of dredged or fill material into waters and wetlands related to activities such
as highway construction; residential, commercial, and industrial developments; energy
projects; and a variety of other projects. Section 10 of the Rivers and Harbors Act of
1899 gives the authority to the Corps to ensure that there are no obstructions to the
navigable waters of the United States. Under this authority, the Corps has regulated
work and/or structures within navigable waters related to activities such as: construction
of piers, jetties, and weirs; dredging projects; and other such projects. The Corps had
been regulating activities in the Nation’s navigable waters for over 70 years at the time
of the passage of the CWA.

Discharges of dredged or fill material into waters, including wetlands, of the United
States as well as work or structures within navigable waters require authorization from
the Corps. Activities that are similar in nature and that are expected to cause no more
than minimal effects, individually and cumulatively, as described in Section 404(e) of the
CWA, may be authorized by a “general permit.” General permits protect the aquatic
environment, but also provide applicants with a quicker authorization process because
impacts are anticipated to be minor.

Activities that do not meet the criteria for a general permit are typically evaluated under
the “standard individual permit” procedures. These procedures include issuance of a
public notice; preparation of an environmental document in accordance with
requirements of the National Environmental Policy Act; and, for applications that invoive
the discharge of dredged or fill material, application of the “Section 404(b)(1)
Guidelines” developed by the EPA in conjunction with the Corps. Regulatory program
personnel in Corps districts work with applicants to avoid and minimize impacts to
waters of the United States and to develop satisfactory compensatory mitigation plans
for unavoidable impacts to aguatic resources. For these individual permit applications,
the Corps conducts a full public interest review balancing the anticipated benefits
against the anticipated impacts. The Corps can only authorize those activities that are
not contrary to the public interest, and may only authorize the least environmentally
damaging practicable alternative, so long as that alternative complies with other aspects
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of the Guidelines and does not have other significant adverse environmental
consequences.

The Secretary of the Army, through the Chief of Engineers, has delegated responsibility
for making final decisions on permit applications to the commanders in the 38 Corps
districts. The regulatory program is implemented day-by-day at the district level by staff
that knows their regions and resources, and the public they serve. Nationwide, the
Corps makes tens of thousands of final permit decisions (both general and individual
permits) annually. In all but the very rarest of circumstances, these decisions are
appropriately made at the district level with no review of those decisions by Corps
division (regional) or headquarters staff. When implementing the Corps regulatory
program, the Corps is neither an opponent nor a proponent for any specific project - the
Corps responsibility is to make fair, objective, and timely permit decisions.

State Assumption Authority Process under Section 404(g) of the Clean Water Act

Under Section 404(g) of the Clean Water Act, Congress gave the States/Tribes the
authority to administer individual and general permit program for the discharge of
dredged or fill material into waters within their jurisdiction under State law or under an
interstate compact. Section 404(g)(1) provides that States may administer such
programs “for the discharge of dredged or fill material into the navigable waters (other
than those waters which are presently used, or are susceptible to use in their natural
condition or by reasonabie improvement as a means to transport interstate or foreign
commerce shoreward to their ordinary high water mark...)..." The State Program
Regulations are found at 40 CFR Part 233. The State must provide evidence that the
laws of the State provide adequate authority to carry out the prescribed program. The
process for approval is carried out by the EPA who has the final authority on CWA
Section 404 jurisdiction, and who coordinates with the Corps, the U.S. Fish and Wildlife
Service and the National Marine Fisheries Service during the approval process. The
Corps and the Services can provide comments to the EPA to inform their review of the
State program to determine its adequacy in fulfilling the requirements of the CWA
Section 404 program. The program that a State/Tribe implements must ensure that the
laws of the State/Tribe provide adequate authority to carry out the CWA Section 404
program. The materials that are required to be provided to the EPA for the approvatl of
an assumption program are: a letter from the Governor; a complete project description,
a statement from the state Attorney General; a Memorandum of Agreement with the
Regional Administrator of the EPA; and a Memorandum of Agreement with the
Secretary of the Army. The State must show that their program would cover all waters
they are eligible to assume, that it would regulate at least the same activities, that it
would provide for sufficient public participation, that it would ensure compliance with the
Section 404 (b)(1) guidelines, and that it would have adequate enforcement authority.
There are only two States that currently have assumed the CWA Section 404 authority,
Michigan and New Jersey.

if States approach the Corps regarding the assumption process, the Corps notifies the
State that the EPA is the lead Federal agency and the Corps will coordinate with the
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EPA on the process. The Corps will provide information but the EPA has the final
decision authority.

What are the Limits of State Assumption With Respect to the Corps Authority?

Section 404(b)(1) States that no CWA Section 404 permit will be issued if, in the
judgment of the Corps, anchorage and navigation of any of the navigable waters would
be substantially impaired by the activity, even in States that have assumed the CWA
section 404 program.

Thus, there are activities in certain waters where the Corps retains regulatory authority
even in States that have assumed the CWA Section 404 program. The Corps retains
authority in waters which are presently used, or are susceptible to use in their natural
condition or by reasonable improvement as a means to transport interstate or foreign
commerce shoreward to their ordinary high water mark, including all waters which are
subject to the ebb and flow of the tide shoreward to their ordinary high water mark,
including wetlands adjacent thereto. The Corps retains permitting authority in these
waters (and their adjacent wetlands), for Section 404 activities. These can be major
activities, such as large dredging activities, beach nourishment activities, and ferry
docking structures. All Section 10 authority is retained by the Corps in order to review
and determine whether any proposal may potentially impede or interfere with
navigation. It is essential that the Corps maintain regulatory authority over these waters
to ensure that essential Federal functions such as national defense, protection of
commercial navigation, and flood control are considered from a broad perspective.
Across the country there is great variability in the types of waters in individual States
with some States having significant numbers of waters for which the State cannot
assume 404 permitting authority while other States may have significantly fewer. This
variability can play a role in the feasibility and effectiveness of State assumption.

The EPA is responsible for oversight of a state-assumed CWA Section 404 Program. In
this role, the EPA directly reviews a small percentage of the applications processed by a
State that has assumed the program. The permit applications directly reviewed by the
EPA generally include those for projects with the largest impacts or those with potential
impacts to especially sensitive natural resources.

State Assumption Regulatory Framework and Interagency Coordination

Michigan: In 1984, Michigan became the first state to assume the CWA Section 404
program. The program is administered by the Michigan Department of Environmental
Quality. EPA waives review of most activities except for certain classes or categories
of discharges, such as draft general permits and discharges potentially affecting
endangered or threatened species. For activities that are not waived, Michigan
transmits a copy of the permit application to the EPA, which is the primary contact for
the State on State Section 404 permits. The Corps may comment on public notices
issued by the Michigan Department of Environmental Quality, but does not normalily
play any other direct role in Michigan’s 404 Program. When the EPA does review a
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permit application, they transmit a copy to the appropriate Corps district office and US
Fish and Wildlife Service office for review and comment.

Michigan revisited and modified their MOA with EPA in 2011 to ensure further clarity
and address inconsistencies between the State and Federal regulations. The Corps
participated in the review process to ensure consistent program implementation in
assumed and non-assumed waters. The Corps Detroit District has noted that the
District workioad has been reduced by Michigan state assumption. In general, we enjoy
good coordination and a positive relationship with the State.

New Jersey: New Jersey’s program began in 1994 and is administered by the New
Jersey Department of Environmental Protection. Consistent with the EPA’s regulations,
EPA waives review of most activities, except for a few categories of activities, such as
major discharges that impact greater than five acres of wetlands or those that may
affect threatened or endangered species. Unless review has been waived, the EPA
provides a copy of the public notice for any complete permit application to the
appropriate Corps district office, US Fish and Wildlife Service office and National Marine
Fisheries office and follows a review and comment process like that described in
Michigan. The most prominent and challenging factor in the New Jersey assumption
process was the Endangered Species Act (ESA). Under a memorandum of
Understanding in New Jersey, the state coordinates with the U.S. Fish and Wildlife
Service (FWS) on permits that may affect threatened or endangered species to avoid
any adverse effects.

Other States: There are other states including Minnesota, Oregon, Florida, Ohio, and
Virginia that are considering assuming the Clean Water Act Section 404 program.
When requested, the Corps has provided input and expertise on the CWA Section 404
Program to the EPA and States during the program assumption review process. In the
past, other states including Atabama and Kentucky, began the initial review process but
did not carry through to assumption.

Florida is a state that reviewed the assumption of the CWA Section 404 program and
expressed interest in assuming both CWA Section 404 and Section 10 of the Rivers and
Harbors Act authority. There is no legal authority for states to assume Rivers and
Harbors Act authorities from the Corps. {n addition, , we understand that the State
encountered challenges related to the Endangered Species Act and the State’s need to
make changes to its regulations under their Environmental Resource Permitting process
to assume the CWA Section 404 program. In light of these challenges, the State
instead determined that a State Program General Permit (SPGP) would be a better
solution as they have a large amount of traditionally navigable waters and their adjacent
wetlands that require Corps permit evaluation. From January 2000 through September
2011, the Fiorida Department of Environmental Protection has authorized 23,641
actions under the SPGP.
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Types and Totals for Issued Corps Permits in Assumed Waters States of Mi and
NJ

The Corps plays an active role in permitting in the traditionally navigable waters and
their adjacent wetlands of Michigan and New Jersey as a result of its authority under
Section 10 of the Rivers and Harbors Act and its retained CWA section 404 authority in
those waters. Most of the permitsiverifications that the Corps issues in these States are
activities that require authorization under both Section 10 and Section 404. The Corps
coordinates its permit application review responsibilities closely with the State to ensure
that the State’s views are considered in the Corps’ permitting action. In Michigan and
New Jersey, the Corps district and state program staffs benefit by sharing workload in
those states.

Over the last 10 years, the Corps Detroit District has authorized approximately 11,000
General Permits and 1,000 Standard Permits with approximately 55% (~8,000) involving
Section 404 activities (~5,000 General Permits and ~1,000 Standard Permits) and the
remainder involving Section 10 activities. The two Corps Districts with responsibility for
New Jersey (New York District and Philadelphia District) authorized approximately
4,000 General Permits and 600 Standard Permits with slightly over 30% (~1,300)
involving Section 404 activities (~1,200 General Permits and ~100 Standard Permits).

Challenges
Some of the challenges to State assumption of the 404 program include:
* Funding: Some States may lack funding to impiement the program;

* Revisions to Existing Laws and Requirements: Some States may need to
revise or expand existing laws or requirements to match Federal requirements in
order to assume the program;

* States with Significant Coastal Waters: Some States with significant coastal
waters might be willing to consider assuming the 404 program if they could also
assume the Section 10 program. However, under current law States cannot
assume traditionally navigable waters (and their adjacent wetlands) under CWA
Section 404, nor can they assume the Section 10 program;

» Jurisdiction: In some states, there may be differences in the waters covered
and how these waters are defined by Federal law and applicable State laws; and

¢ Public Misconceptions: Misunderstanding about agency roles and procedures
may lead to misunderstandings concerning how assumption would change these
procedures.
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Alternatives to Assumption

As noted above, we have heard from some States that have a farge portion of coastal
waters that they see limited benefit from CWA Section 404 assumption because the
Corps would still retain jurisdiction pursuant to Section 10 of the Rivers and Harbors Act
and of traditionally navigable waters under CWA section 404 after State program
assumption.

In these circumstances, states have another option to improve efficiency and
effectiveness in traditionally navigable waters and their adjacent wetlands without
pursuing CWA Section 404 assumption. States could work with the Corps to develop
State Program General Permits (SPGP), which can include many of the activities that
are covered in a CWA Section 404 permit. An SPGP is a form of Corps programmatic
general permit; it is authorized by Section 404(e) and defined in 33 CFR Section
325.5(c)(3). The SPGP can be crafted to inciude pre-authorization without the need to
contact the Corps or may only require a pre-construction notification, which can
significantly improve the decision-making timeframes. These can provide significant
benefits and provide an option for State or tribal wetland permit programs. This can
also be used as the first step in- moving towards assumption. SPGPs can expedite
CWA Section 404 authorization but still allow federal oversight and safeguards to
ensure the aquatic environment is being adequately protected.

States have constitutional authority to adopt and implement State regutatory programs
to protect their aquatic resources. The Corps strives to minimize or eliminate
duplication between Federal and State programs by using cooperative Federal/State
joint permit processing and State program general permits. Short of state assumption,
States also have authority under the Clean Water Act Section 401 and the Coastal Zone
Management Act to allow them to add conditions to protect aquatic resources and
complement and influence the CWA Section 404 program.

Thank you again for the opportunity to be here today. | will be happy to answer any
questions you may have.
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CiViL WORKS
103 ARIMY PENTAGON
WASHINGTON DC 20310-0408

JAN 24 2013

Honorable Bob Gibbs

Chairmmnan, Subcommittze on Water Resources
and Environment

United States House of Representatives

329 Cannon House Office Building

Washington, DC 20515-3518

Dear Chairman Gibbs:

i am responding to your October 11, 2012, letter submitting Questions tfor the
Record that resulted from the Saptember 20, 2012, hearing entitled “Forty Years after
the Clean Water Act: Is it Time for the States to Implement Section 404 Permitting?”
appreciated the opportunity to appear as a witness at this hearing.

Enclosed are the responses to the Subcommittee’s questions concerning a
jurisdictional issue in Minnesota and permitting issues related to Marcellus Shale
development in Pennsylvania.

Ii  can be of further assistance, please do not hesitate to contact me or
have a member of your staff contact Mr. Chip Smith of my staff at

M or at NI i you have any questions.

Very truly yours,

. AL ep)

i
i

7/0~E§29n Darcy
Agsistaht Secretary of the Army
{Civit Works)

Enclosure
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QUESTION for The Honarable Jo-Ellen Darcy
From the Office of Congressman Chip Cravaack {MN-8}

Question 1: We recently learned of a mining operation with a water treatment system,
located in Minnesota's 8th Gongrassional District, that has never, in nearly 50 years of
existence, been designated a "Water of the United States," but has recently been
subject to new inquiries related to Clean Water Act jurisdiction. This is a mine that was
designed, constructed, and parmitted prior to (as well as many times since) the
enactment of the Clean Water Act.

i operations at the mine have not deviated from past practices and the permitied mining
plan, what has changed in law, regulation or guidance that would lead Federal
regulators to now change their minds about the jurisdictional status of the mine and its
treatment system under the Clean Water Act and allow a potential dramatic disruption of
operations that directly threatens the jobs of thousands of people in my district and tens
of thousands of other jobs reliant on the ore supplied from these mines?

Response:

The mining operation referenced is operated by U.S. Steel and is known as the Minntac
Mine. U.S. Steel is planning to expand its iron ore tailings disposal operation into an
adjacent area containing a 258-acre wetland that has not yet been used for tailings
disposal. The entire area is enclosed by a porous berm. Discharges of wastewater
from varicus mine operations pass through this area and into a tributary to the Pike
River, a navigable water. These discharges are regulated under Section 402 of the
Clean Water Act. Until April 2012, when U.S. Steel requested an approved jurisdictional
determination (JD), the Corps had not received any request to determine whether the
wetlands on the site were subject to reguiation under Section 404 of the Clean Water
Act, U.S. Steel requested that the Corps determine whether the entire area should be
considered a waste treatment system and therefore not a water of the United States.

After coordination with the Minnesota Pollution Control Agency and Region V of the
U.S. Environmental Protection Agency, the Corps St. Paul District determined in
November 2012, that the area is not a water of U.S. and not subject to permitting under
Section 404 of the Clean Water Act.

QUESTIONS for The Honorabie Jo~Elien Darcy
From the Office of Congressman Bill Shuster (PA-9)

Question 2: {n your August 9, 2012, response letter {to the Pennsylvania Delegation),
you acknowledged and restated the goal of efiminating duplicative reviews. However
the Corps’ new approach is doing the exact opposite while providing no additional
environmental benefit. Further, Pennsylvania is not being treated the same as other
states that operate under a Nationwide Permit. While PA midstream parmits are
averaging 150 days under PASPGP-4, other states do not require notice o the Corps at
all if the nationwide permit is followed.
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Why is Pennsylvania being treated differently than other states? How is
PASPGP-4 consistent with the general permit goal of reducing duplicative
reviews?

Response: The Corps strives fo treat all States the same under applicable faws and
regulations. The overail requirements for complying with Section 404 of the Clean
Water Act do not vary state by state, aithough the processes, procedures, and
approaches for achieving CWA objectives may vary. These differences depend on
many factors - including but not limited to the nature and scope of the activity, the types
of aquatic resources affected, state and local laws and regulations, and other interests.
Regional general permits (RGPs), state programmatic general permits (SPGPs) and
Corps nationwide permits (NWPs) are permitting tools that are all designed to improve
the process.

Elimination of duplicative reviews is a major benefit of State Programmatic General
Permits. These general permits allow a state to incorporate its legal requirements and
take a more active role in making decisions that affect economic development activities
and environmental protection in the state. In Pennsylvania, the PASPGP-4 is a
permitting tool that is used to autherize a variety of activities within the state and does
not apply solely to activities in waters of the United States related to Marcellus shale
development. The state of Pennsylvania requested that the Corps develop an SPGP
with them almost 20 years ago, and this permitting mechanism has been in place since
then. Since the inception of PASPGP-4 in July 2011, thousands of applications for
many different types of activities in Pennsyivania have been processed by the
Pennsylvania DEP as Category /i1 activities with no Corps review. Approximately 26
percent of activities in waters of the United States in association with all Marcellus shale
gas activities require Corps review as Category HH] activities.

Question 3: In your August 9, 2012, response letter, you assert that PASPGP-4 is
substantively the same as the previous version. The Corps fails to recognize the
fundamental change to the categorizing review process by the expansion of the
definition of “single and complete project” to include an “overail project” component.

Before PASPGP-4 virtually all midstream projects were in Category 1. Now over 90%
of these same projects are in Category 3, requiring Corps review. This has caused
significant delay (an average of 150 days) in the authorization of virtually all midstream
pipeline projects. How can you say that this is not a fundamentai change?

Response: The way in which single and complete projects and overall projects were
captured under PASPGP-3 is not different than the procedures used for PASPGP-4. it
was standard practice under the PASPGP-3 to require information on all activities in
waters of the United States in order to assess cumulative effects, and this concept was
simply clarified in the PASPGP-4, by including specific definitions for and examples of
these terms. What has changed substantially is the number of activities related to
Marcelius Shale exploration, production, and transmission. Because of this increase it

-2-
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is easy to see how one could conclude that there is now an increased empbhasis on
Category il activities, when in fact the Corps review of these particular activities has
only increased to keep pace with the increased number of activities that are occurring in
association with Marcellus shale production.

Question 4: Further, there has been no substantial change associated with midstream
pipeline development to warrant such a regulatory change. The pipeline crossings that
the Corps previously approved as Categery 1 activities are not different or more
complex, and the requirements for construction following Category 3 review are the
same. Impacts are still temporary and minimat.

What circumstances warrant the substantial change in the permitting program,
creating extended delays and providing no environmentai benefit? Why should
temporary impacts be included as part of the pre-authorization review of each
single and complete project, rather than as part of a compliance program for
cumulative impacts?

Response: With respect to temporary impacts, consideration of these effects is not
inconsistent with the NWPs. While temporary impacts do not count toward the total ioss
of waters that may be verified under a NWP, this does not mean that activities of a
temporary nature cannot trigger notification to the Corps. For exampie, a utility line
exceeding 500-feet in waters of the U.S. triggers Corps notification under the general
conditions of NWP 12, even if this impact does not result in a loss of waters of the U.S.
As a further example, under NWP 12, the conversion of a forested wetland to a scrub
shrub wetland does not constitute a permanent loss of waters of the U.S. and thus does
not count towards the acreage fimit of loss, even though that activity will require
notification, may result in the permanent loss of certain functions, and may require
compensatory mitigation.

The Corps districts in PA have determined that when temporary and/or permanent
impacts associated with an overall linear project exceed either 250’ of stream or one
acre of wetland impacts, notification to the Corps is necessary. It is incumbent upon the
Corps to assess the effects of the overall projects as a whole prior to making decisions
on single and complete crossings. Consideration of temporary impacts applies to the
entire PASPGP-4 and afl activities that may be covered by the SPGP and is not fimited
to those activities related to Marcellus shale development.

Question 5: A recent report from Barclays said bottlenecks in pipeline development
are holding back significant amounts of natural gas in areas including the Marcelius.
The Corps practices and policies appear to be a significant cause of these bottienecks,
which are impacting pipeline development in the Commonwealth of Pennsylvania.

Every time a concern is raised, the Corps reiterates that 90% of the permits are
completed by the Corps in 60 days or less. However, when giving this number, the
Corps completely ignores the impact of the duplicative and extended review process
required for Category 3 projects. Category 3 is a much more invalved process, and

-3-
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numerous agencies are required to get involved with Category 3 projects as compared
to Category 1. This adds significant time. The Corps continues to say that they do not
start the clock untit an application is “administratively complete” — after other Federal
and state agencies, eic., have added significant wait time. The Corps is compietely
ignoring the impact that the Corps categorization of these projects has on the permitting
timelfines, even though the Corps is responsible for it in the first place.

Does the Corps recognize this as a problem? Are there any steps being taken to
rectify the permitting bottlenecks and delays caused by the duplicative and
extended review process resulting from the re-categorization of these projects?

Response: While only about 12 percent of all activities covered by the PASPGP-4 are
Category 3 activities that require Corps review we are always committed to find ways to
improve the process. The activities that fall inte Category 3 must be evaluated by the
Corps to ensure the proposed work is in compliance with applicable statutes including
Section 404 of the Clean Water Act, the Nationa! Historic Preservation Act, and Section
7 of the Endangered Species Act. Development of the PASPGP has evolved through
coordination among Corps district offices and the Pennsylvania Department of
Environmental Protection (PADEP) through a number of years, focusing on minimizing
duplicative reviews, improving process efficiency, and increasing responsiveness to
permit applicants, The Commanders in the Baltimore, Pittsburgh, and Philadelphia
districts are fully aware of the concerns expressed by many project advocates with
respect to PASPGP4. Corps representatives have met with industry representatives to
listen to and discuss concerns with the implementation of PASPGP4 as it pertains to
certain companies’ applications for Department of the Army permits for impacts
associated with midstream pipeline projects,

in response to these discussions, we have taken a fresh look at PASPGP-4 and Corps
Headgquarters has asked that the three districts pursue additional discussions with
PADEP on these matters, including potential options such as the termination of the
PASPGP and reinstatement of NWPs in Pennsylvania, or the Corps reinstatement of
only NWP 12 with appropriate regional conditions. Before any change along these fines
is made the Corps will work with the State to assess the feasibility of any proposed
change, its fairness, and the overall consequences of any proposed change on the
aquatic environment and regulated public. In the interim, we will continue to work to
improve the pre-application process so that applicants have a more clear understanding
of permit application requirements.

Question 6: The Corps, itself, has defended the use of the nationwide permits and the
definition of “single and complete project” in the recent Sierra Club challenge of the
Keystone Pipeline.

Why does “single and complete project” make sense for a pipeline the magnitude
of Keystone and not for gathering lines in Pennsylvania?

4
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Response: The definition of “single and complete project” {i.e. single and complete
crossing) for linear projects, from 33 C.F.R. § 330.2(i), was applied to the separate
waterbody crossings associated with the Gulf Coast Pipeline (the southern portion of
the proposed Keystone XL pipeline). A parallel definition for "single and complete
project” for linear projects is a part of the SPGP, and this definition is applied to
separate waterbody crossings associated with gathering lines in Pennsylvania, as well
as any crossings of the same waterbody that are separate and distant. While the Corps
districts in PA will evaluate all impacts associated with an overall linear project when
that overall project impacts more than 250’ of stream, each single and complete
crossing may still be verified under the SPGP, provided the Corps determines that each
separate crossing would have no more than minimal effect.
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SEPTEMBER 20, 2012

Good morning, Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee. My name
is Denise Keehner, and 1 am the Director of the Office of Wetlands, Oceans, and Watersheds in the U.S.
Environmental Protection Agency’s (EPA) Office of Water. I want to thank you for the opportunity to be
here today together with Assistant Secretary Jo-Ellen Darcy of the Department of the Army to speak
about state and tribal assumption of the Clean Water Act (CWA) Section 404 program as well as the
EPA’s efforts to support state and tribal wetlands programs.

Through my testimony I hope to clarify the requirements, benefits, and challenges associated with Section
404 assumption, and the EPA’s leadership role in the assumption process. 1 will also discuss how the
EPA is working with states and tribes to support and enhance their wetland program capacity and
capability in a manner that is tailored to each individual state and tribe. The goal of the Clean Water Act
is to restore and maintain the chemical, physical, and biological integrity of the Nation’s waters. The
EPA believes that our ultimate ability to achieve this goal is significantly enhanced by strong and
effective state and tribal programs.

Introduction

Forty years ago next month, in the midst of national concern about the integrity of our nation’s rivers,
streams, lakes, wetlands, and coastal waters, Congress passed the Clean Water Act (CWA). The CWA
embodies a federal-state partnership in which guidelines, objectives and limits were to be set by the
federal government, while states, territories and authorized tribes would have the authority to administer
and enforce some CWA programs. The CWA set a new national goal “to restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters.”

Since the passage of the CWA, the quality of our Nation’s waters has significantly improved. We have
kept billions of pounds of sewage, chemicals and trash out of our waterways. The federal government has
provided more than $140 billion for projects to improve the nation's water infrastructure and reduce water
pollution, The rate of wetland loss resulting from dredged and fill activities has declined significantly.
And our urban waterways, once heavily polluted places to avoid, have become centers for redevelopment
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and activity. Overall, this progress means that more of America’s waters are swimmable and fishable,
and that our drinking water sources are better protected.

Protecting and restoring the nation’s rivers, streams, lakes, wetlands and coastal waters requires a strong
'parr.nership among state, tribal, local and federal entities. In 1977, embodying the federal-state
partnership framework of the CWA, Congress amended the CWA to enable states to assume some
permitting responsibility under CWA Section 404. In 1987, Congress amended the CWA to extend the
same opportunity to eligible tribes. To date, 24 states and tribes have considered assuming the Section
404 program, but only two states have requested the EPA’s approval of a state program: Michigan and
New Jersey. No federally recognized tribe has requested the EPA’s approval of a tribal program.

Background on Section 404 Assumption

Section 404 of the CWA establishes a program to regulate the discharge of dredged or fill material into
waters of the United States, including wetlands. Activities in waters of the United States regulated under
this program can include discharges of fill into waters of the U.S., including wetlands, associated with
development, infrastructure (e.g., highways, bridges, and airports). CWA Section 404 requires
authorization of a discharge of dredged or fill material into waters of the United States, unless the
proposed activity is exempt from Section 404 regulation, such as certain farming and forestry activities.

Under the CWA, a state or tribe seeking to administer a Section 404 program must submit a request for
assumption to the EPA and demonstrate that their program meets the requirements of CWA Section
404(h) and its implementing regulations. This includes a requirement that the state or tribe’s program:
(1) has the authority to issue permits consistent with and no less stringent than the Act and implementing
regulations, including the Section 404(b)(1) Guidelines; (2) has an equivalent scope of jurisdiction for
those waters they may assume;' (3) regulates at least the same activities as the federal program; (4)
provides for public participation; and, (5) has adequate enforcement authority.”

A state or tribal’program can be more expansive and/or more protective of aquatic resources than the
federal government’s program,” but the CWA requires that state and tribal Section 404 programs be
consistent with and no less stringent than the Act and its implementing regulations. Because an “assumed
program” operates under state or tribal law, the state or tribe must have its own laws that authorize the
program and meet the applicable requirements for program approval. Approved state or tribal Section

! By statute (CWA 404(g)), jurisdiction over dredge and fill activities in the following waters are retained by the Corps:
“[wlaters which are presently used, or are susceptible to use in their natural condition or by reasonable improvement as a
means to transport interstate or foreign commerce shoreward to their ordinary high water mark, including all waters which are
subject to the ebb and flow of the tide shoreward to their mean high water mark, or mean higher high water mark on the west
coast, including wetlands adjacent thereto.”

33 U.S.C. Section 1344, ELR STAT. FWPCA Section 404. The Section 404 Assumption regnlations can be found at 40 C.E.R.
Section 233 et. seq.,, available at hitp://www epa.goviowow/wetlands/pdf/40cfrPart233.pdf

¥ CWA Section 404(t) and EPA regulations at 40 CFR 233.1(c) preserve the rights of states and tribes to operate a program
with a greater scope than the federal program and to regulate discharges of dredged or fill material into those waters over whict
the Corps retains Section 404 jurisdiction. Where the state or tribal program is greater in scope than is required by federal law
the additional coverage is not part of the federally approved program and is not subject to federal oversight or enforcement.
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404 programs must, at a minimum, regulate all the waters they are eligible to assume and the same or fill
discharges the federal government would regulate. The CWA does not allow the EPA to approve partial
state or tribal Section 404 programs — that is, programs that cover only a portion of the waters that are
assumable or programs that only address a subset of discharges to the nation’s waters (e.g., only
discharges from a particular industry sector).

Once the EPA approves a Section 404 program, the state or tribe assumes all responsibility for the Section
404 permitting program under its jurisdiction, determines what areas and activities are regulated,
processes individual permits or general permits for specific proposed activities, and carries out
compliance and enforcement activities. By statute and regulation, the EPA has a general oversight
responsibility of the state or tribal program including, for example, reviewing draft permits for which
review has not been waived.* The EPA reviews approximately one to two percent of the Section 404
permits issued by Michigan and New Jersey.

‘Why States and Tribes Assume the Section 404 Program

QOver the years, the EPA has periodically asked states and tribes who have taken steps toward Section 404
assumption why they were interested in assuming the CWA Section 404 program. This has included
participation in an Environmental Council of the States (ECOS) workgroup in 2010 and EPA efforts in
1992° and 2007.5 In our 2007 assessment, for example, we reviewed the Section 404 assumption files
from nine states that seriously considered assumption and spoke with state officials familiar with the
effort.”

The EPA believes that there could be several benefits to states or tribes taking a more active role in
regulating impacts from the discharge of dredged or fill material to aquatic resources through Section 404
assumption. Through assumption, a state or tribe can leverage and incorporate other statutes and
regulations into their programs, such as land use requirements; effectively manage the tribal or state
resources on a watershed scale; and, define the waters for which they provide protections in a manner that
is broader in scope than the federal program.® As the administrator of other aquatic management
programs, state and tribal programs can work to increase integration and cooperation with local, state and
federal resource programs to effectively address a wide range of water-related issues such as flood control
and groundwater protection during the permit review process. While state and tribally assumed programs

* The Memorandum of Agreement (MOA) between the EPA and the state or tribe describes the categories of permits that are
subject to Federal oversight and those categories for which review is “waived.” The EPA’s 404 assumption regulations list the
categories of permits for which EPA may not waive review. For example, the EPA may not waive review of permits that
might impact threatened or endangered species or have discharges into waters in a State or National park. Additional
categories for which the EPA does not waive review may be added to the MOA.
° 1992 USEPA, Office of Regulatory Management and Evaluation, Study of state assumption of the Section 404 program.
¢ Hurld, Kathy & Jennifer Linn, Pursuing Clean Water Act 404 Assumption: What States Say about the Benefits and Obstacles,
Presentation at the ASWM Annua! State/Federal Coordination Meeting (May 30, 2008), available at
http//www.aswm.org/pdf lib/hurld.pdf.
7 A state or tribe was deemed to have undertaken a serious inquiry if it spent money, invested significant staff time
investigating Section 404 Assumption, or was directed by the governor or legislature to investigate Section 404 Assumption.
® Both the Michigan and New Jersey programs are broader in scope than the federal program.

3
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can have requirements which are more stringent or have a greater scope than required by federal law, they
must, at a minimum, cover at least the waters they are eligible to assume and regulate the same discharges
as the federal program.

¢ According to the states that ultimately did not apply to assume the program, they chose not to do
so primarily because they:

» did not have requisite state authorities as required by the CWA and implementing regulations and
did not believe they could change authorities to comply with such requirements (four states);

¢ lacked sufficient state implementation funds (three states);

e faced difficuities in working out an acceptable way to handle threatened and endangered species
issues with the U.S. Fish and Wildlife Service and National Marine Fisheries Service (three
states);

¢ were interested only in partial, or incremental steps toward, assumption (two states); or

e did not want to pay for something federal government is already doing and felt that Corps
implementation was working well (two states).

In addition to the reasons cited above for not assuming the program, states and tribes participating in the
1992 and 2007 EPA inquiries and the 2010 ECOS workgroup identified several additional issues they
consider to be barriers to assumption. These included:

* o dedicated federal source of funding for program implementation;

o lack of flexibility in program approval, given that there is no phase-in or partial program approval;

o lack of specific guidance on the process and program expectations;

o lack of clarity on the waters over which they would assume jurisdiction; and

e limits on the ability to assume jurisdiction over all waters within their state.

EPA Support for Section 404 Assumption

The EPA supports states and tribes that want to assume the Section 404 program by engaging a state or
tribe when it expresses an interest in assumption, remaining engaged during development of the
assumption package, and reviewing program applications consistent with the CWA and implementing
regulations. Moreover, the EPA continues to play a critical oversight role if and when a state/tribal
program has been approved.

The EPA also provides critical financial and technical assistance to state or tribal wetlands programs.
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Funding

In order to explore the feasibility of assuming the Section 404 program, tribes and states may request and
use EPA funds provided through the competitive Wetland Program Development Grant (WPDG) program
under CWA Section 104(b)(3). States and tribes have used these funds to develop state regulatory
programs, investigate assumption and fund task forces or workgroups to aid in their consideration of
assumption. The EPA’s budget currently provides approximately $15 million in annual WPDGs
assistance to fund development of state and tribal wetlands programs. While WPDGs cannot be used for
implementing state or tribal Section 404 programs, Michigan and New Jersey have continued to
successfully compete for these grant monies, using these funds to continue to develop and improve their
programs, such as to develop databases to track permitting.

In 2005, in response to states’ and tribes’ desire to use grants for wetland program implementation, the
EPA used the CWA Section 104(b)(3) authority to award grants for demonstration projects to offer one-
time, three-year Wetland Demonstration Pilots. The purpose of the pilot program was to demonstrate
whether the use of WPDG funding for program implementation would result in positive environmental
outcomes. Interest in this pilot was high, and 28 states and six tribes submitted 45 proposals. The EPA
provided a total of $18.6 million over three years for 26 projects in 22 states and one tribe. The three-year
pilot project illustrated that states and tribes can achieve substantial environmental outcomes when
WPDG funds are used for program implementation. For example, states were able to develop stronger
state regulatory and enforcement programs. A targeted investment in ten states resulted in more than
3,600 site inspections and 1,100 enforcement actions to bring wetland sites into compliance. One state
increased compliance of mitigation sites meeting performance measures from 10% to 100%. As an
additional example, Michigan created a Compliance and Enforcement Unit to monitor compensatory
mitigation sites. Within a one-year period, Michigan’s staff inspected an additional 325 acres of
mitigation sites that and took steps to bring 185 acres of substandard mitigation into compliance.

CWA Section 106 funds can be used for implementing state and tribal Section 404 regulatory and
wetlands programs, although Michigan is the only state we are aware of that has, in the past, used 106
funds to support part of its Section 404 program. Some tribes have used these funds to review federal
Section 404 public notices. States prioritize the use of these funds to support other CWA programs, such
as Water Quality Standards development and the National Pollutant Discharge Elimination System and
Total Maximum Daily Load programs. Congress appropriated approximately $238 million for Section
106 support in FY 2012,

Technical Assistance

In partnership with the University of North Carolina, Chapel Hill Environmental Finance Center, the EPA

has provided technical assistance to state and tribal wetland programs to help them sustainably finance

their wetland programs, including but not limited to 404-assumed programs. This assistance has been

provided largely in the form of training workshops, which shared successful approaches to financing

programs and taught participants how to market their programs to potential funders and program partners;

how to utilize partners to accomplish program goals; how to develop effective financial plans; and how to
5
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write successful grant applications. These workshops have been held in nine of the EPA’s ten Regions,
with three workshops exclusively for tribes. A total of 24 states and 75 tribes attended the workshops.

Once a state or tribal program has been approved, the EPA continues to provide technical assistance to
ensure the program remains consistent with the CWA and its implementing regulations. For example,
EPA Region 5 personnel provided technical assistance to Michigan by attending meetings of the
Michigan workgroup charged with identifying efficiencies in its program. EPA Region 2 is working to
help New Jersey revise its in-lieu-fee program structure consistent with the 2008 mitigation rule.

More generally, whenever a state or tribe is interested in developing an assumed program, the EPA
answers questions, assists with informal reviews, provides technical input on potentiaf legislation or
regulations, and participates in public hearings about the state program. When Kentucky investigated
assumption in 2005, the EPA participated in every public and task force meeting the state held and was
available as a technical resource. The EPA also provided Kentucky with additional assistance, such as by
developing a map that depicted the Kentucky waters over which the state would need to assume
jurisdiction and those waters over which the Corps would retain jurisdiction. Ultimately, however, the
state of K'Y chose not to apply for assumption.

Other Regulatory Approaches Available to States and Tribes

Assumption is not the only approach states and tribes can use to manage CW A-regulated dredge and fill
activities. Three other approaches include:
¢ Issuance (or denial) of state or tribal CWA Section 401 certifications for federal permits and
licenses to conduct any activity which may result in any discharge into waters of the U.S.;
» An independent state or tribal permitting program under state or tribal laws and regulations; and
® A State Programmatic General Permit (SPGP) or a Regional General Permit (RGP), which are
developed by the Corps in collaboration with states or tribes.

Now, I would like to speak in greater detail about CWA Section 401 certification and about state or tribal
permitting programs.

Section 401 Certification

The CWA Section 401° certification process enables states and eligible tribes to prevent the issuance of,
or place mandatory conditions or requirements on, federal licenses or permits to conduct activities that
may result in any discharge to waters of the U.S. A federal agency cannot issue a permit or license to an
activity that may result in a discharge to waters of the U.S. until the state or tribe where the discharge
would originate has granted, granted with conditions, or waived CWA Section 401 certification. Any
conditions a state or tribe chooses to include in its CWA Section 401 certification must be added to the
federal license or permit. States and tribes that exercise their CWA Section 401 certification authorities

? hitp://www.epa.gov/QWOW/wetlands/regs/sec40 1.htmi
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are able to prevent impacts from activities subject to federal licenses or permits that would cause
violations or exceedences of narrative or numeric water quality standards, effluent limitations guidelines,
new source performance standards, toxic pollutant restrictions, water quality-based effluent limitations or
any other appropriate requirement of state or tribal law. Certification is not limited to individual permits.
States and tribes can certify, place conditions on or deny certification of general permits, inciuding the
Corps' Nationwide Permits. Section 401 conditions must be included as special conditions in a Corps-
issued Section 404 permit to ensure that permittees understand that they are responsible for complying
with those conditions as well.

In 2010, the EPA released a handbook entitled "Clean Water Act Section 401 Water Quality Certification:
A Water Quality Protection Tool for States and Tribes.”'® This handbook describes state and tribal CWA
Section 401 certification authorities and how different state and tribal programs use Section 401
authorities to achieve effective environmental outcomes.

Independent State and Tribal Programs

States and tribes can develop their own permitting programs to avoid, minimize or compensate for
impacts to wetlands and other aguatic resources. These programs can cover aquatic resources under
federal jurisdiction as well as additional state or tribal waters. A state or tribe may establish their own
program in order to have direct authority over aquatic resources and to provide clear permitting
requirements and jurisdictional limits regardless of the status of federal regulatory programs. For
example, Florida regulates all alterations to the landscape. Alternatively, states or tribes may choose to
address just those waters or activities not covered by the federal program. For example, Wisconsin has
passed legislation to regulate isolated waters regardless of federal jurisdiction.

EPA’s Support for State and Tribal Wetland Programs

The EPA believes that a strong partnership between states, tribes and the federal government can best
protect America’s aquatic resources, including wetlands. These partnerships can take many forms, can
address diverse elements of state wetlands programs, and can complement protections provided by the
Section 404 regulatory program. The EPA is committed to working with states and tribes to enhance their
program capacity and capability in a manner that is tailored to each individual state and tribe. With this in
mind, the EPA has created a framework to focus states and tribes in developing their wetland programs:
the Enhancing State and Tribal Programs Initiative (ESTP) and Core Elements Framework. The goal of
the ESTP is to enhance the EPA's delivery of technical and financial support for state and tribal wetland
programs, with the goal of accelerating program development.

Key objectives of the ESTP include:
¢ increasing dialogue between the EPA and states and tribes on wetland program development;

' This handbook is available at http:/water.epa.gov/lawsregs/euidance/cwa/upload/CWA_401_Handbook 2010_Interim.pdf.
7
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¢ clearly articulating program-building goals and activities - the Core Elements Framework’';

e aligning Wetland Program Development Grants with program development activities in the
Core Elements Framework; and

e providing targeted technical assistance for states and tribes.

The ESTP and Core Elements Framework were designed especially for state and tribal wetland programs
that are in the early stages of program development, but are also useful to states/tribes that are refining
more mature wetland programs.

The Core Elements Framework provides states and tribes with a road map to develop or enhance the four
basic elements that form the foundation of wetlands management and protection. The core elements of
effective state and tribal wetland programs are:

1. Monitoring and Assessment;
Regulatory activities including 401 certification;
Restoration and Protection; and
Water Quality Standards for Wetlands.

oo

Drafted in 2008 with state and tribal input, this framework describes objectives for each core program
element and provides an extensive menu of program building activities. It is intended to be fairly
comprehensive yet flexible so that states and tribes can choose from an array of actions that are best suited
to their goals and resources.

To help assist states and tribes with continued development of these core elements, the EPA has aligned
our grants to support development of state and tribal programs consistent with the Core Elements
Framework, and have helped states and tribes to develop Wetland Program Plans, which articulate
programmatic goals over a 3-5 year period.

The EPA also provides technical assistance to states and tribes through workshops and grants. In the past
three years, the EPA has provided grants and contract support to universities and organizations such as the
Association of State Wetland Managers and the Environmental Law Institute to develop and provide
technical resources for states and tribes and to hold trainings on various aspects of wetland programs.
These efforts have included a CWA Section 401 certification capacity building project,’” a webinar series
on water quality standards for wetlands that identifies best practices, workshops on how to develop an in-
lieu-fee program under the Corps’ and EPA’s 2008 mitigation regulations, and a Section 404 assumption
handbook ™ for states and tribes just beginning to consider assuming the program.

' The CEF outlines the core elements of a state or tribal wetland program, describes each core element, and provides a
comprehensive menu of program-building activities for each core element. It can be found at:
http://water.epa.gov/grants funding/wetlands/upload/2009_03_10_wetlands_initiative cef full pdf

2 ASWM Certification Capacity Building Project http://www.aswm.org/wetland-programs/water-quality-standards-for-
wetlands

Y CWA Section 404 Program Assumption; A Handbook for States and Tribes http://aswm.org/wetland-programs/s-404-

assumption/122] -cwa-section-404-program-assumption-a-handbook-for-states-and-tribes
8
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Through the ESTP, Core Elements Framework, and other efforts, the EPA has improved assistance to
state and tribal programs by working together to set forth a comprehensive set of potential wetland
program objectives.

Conclusion

I appreciate the opportunity to share with you the EPA’s work with states and tribes to support and
enhance their wetland programs. The EPA believes that our ultimate ability to protect our nation’s waters
is significantly enhanced by strong and effective state and tribal programs. By forging strong state and
tribal partnerships, the EPA can help states and tribes take a leadership role in the management of dredge
and fill activities affecting aquatic resources.

Thank you for the chance to be here with you today. I look forward to answering any questions you may
have.
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17 South High Sireet
Suite 4310
Columbus, Dhio 43213

TEL 614 228 6336
FAX 614 228 6320

March 7, 2012

Scott Naily

Director

Ohio Environmental Protection Agency
Lazarus.Government Center

30 West Town Street; Suite 700
Columbus, OH 43216-1049

RE: Ohio Coal Association Opposition to Ohio EPA’s
Request for Authority to Pursue Defegation Under
Section 404 of the Clean Water Act

Director Naily:

On behalf of the Ohio Coal Association and its membership, we are writing to express
our opposition to the proposal to obtain from the Ohio General Assembly authority to pursue
delegation from the Federal Goveinment to issue permits under Section-404 of the Clean Water
Act. These permits, which are currently issued by the Army Corps of Engineers, are part of the
comprehensive permitting process for surface and underground coal mining operations, and as
such, careful consideration must be given to any proposed changes to the current permitting
program.  Based upon the Ohjo Coal Association's members experience with the Army Corps of
Engineers and Ohio EPA's 401 Certification Unit, we believe that there is a signifieant value to
Ohio's coal mirie operators in having the Army. Corps of Engineers as the lead agency for
permitting decisions under the Clean Water Act, subject, of course. to Ohio EPA’s 401
Certification authority. This belief stems from a number of factors. including the current
regulatory efforis directed against coal mining by U.S. EPA, the potential costs associated with
Ohio pursuing this program, and the potential pelitical complications of Ohio EPA having to
deal diveeily with U.S. EPA on mining permits, At this point in time, we believe that the Anmy
Clorps provides a valuable counter balance to the regulaiory overreach of U.S. EPA and having
another federal agency, with all its resources, involved in discussions concerning coal mining
permits remains critical. We do not believe that the transfer 404 Permitting authority to Ohio
['PA will make the permitting process for coal mines easier and may. in fact, create additional
complexities and dilficulties because of the lack of another federal agency in the process to
provide a counter weight to ULS. EPA overreach.

SUPPLYING THE POWER
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OHio CoaL AssociaTioN

We arc also concerned by practical consideration of the ability of Ohio EPA to manage
the additional requirements related to 404 permitting, particularly in instances where federal law
and state law requirements ditfer or in instances where U.S. EPA injects its views and demands
into the 404 permitting process, particularly where a 404 application deals with coal mining. We
believe that the participation of the Army Corps of Enginecrs in permitting decisions related to
surface and underground coal mining operations is valuable, and that the Army Corps of
Engineers serves as a useful buffer between 1.8, EPA and coal operators, particularly given the
significant policy discussions occurring at the Federal level. Ohio EPA should seck to
streamiine its current 401 certification process and provide a counterbalance to USEPA's
aggressive intervention into the 404 permitting process for coal mining operations. All too often
in recent months, USEPA and Ohio EPA have aggréssively sought to impose additional
regulatory costs and requirements upon the coal industry which have little, if anything, to do
with environmental protection, but which are designed principally to delay or obstruct coal
mining operations in Ohic. The recent efforts to impose a new designated use ~ the so-called
"primary headwater habitat" --- upon small ephemeral and intermittent streams in Ohio. without
first engaging in required rulemaking, and without affording the public and the coal industry an
opportunity to participate meaningfully in any discussion or debatc about the policy and
scientific basis for establishing such a use, is a good example of why our members oppose the
transfer of the 404 program to Ohio EPA. We do not believe that the permitting process will
benefit from removal of the onc federal regulatory agency involved that is the most practical and
pragmatic, not to mention most responsive to the regulated community. from the process.

Consequently, because of the current political environment and the regulatory uncertainty
associated with Clean Water Act permitting, it is the opinion of the Ohio Coal Association that
Ohio EPA should not at this time seek to obtain delegation under Section 404 of the Clean Water
Act. Ohio EPA should rather focus its efforis on making sure that the 401 Certification process
is transparent and consistent. We therefore recommend that you withdraw vour proposcd
changes to Senate Bill 294, and that Ohio EPA not pursue 404 perritling authority at this time.
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OHIO AGGREGATES & INDUSTRIAL MINERALS
ASSOCIATION

162 N. HAMILTON ROAD - GAHANNA, OHio 43230
614/428-7954 - 800 OH ROCKS {647-6257) - FAx 614/428-7919
\WEBSITE: WWW,DAIMA.ORG

March 13, 2012

Director, Scott Nally

Ohio Environmental Protection Agency
P. 0. Box 1049

50 W. Town St., Suite 700

Columbus, OH 43216

Ref: Amendment to SB 294
Dear Director Nally:

On behalf of the Ohio Aggregates and Industrial Minerals Association, we wish to thank you for
meeting with us to discuss the amendment to SB294, This amendment {1295B294-3009) seeks
legislative approval for the Director of the OEPA to pursue assumption of the 404 permitting
program currently administered by the Army Corp of Engineers.

While we appreciate your perspective and understand your position, we remain opposed to this
amendment as it adds an unnecessary measure of uncertainty at a time where our industry can il
afford such.

Additionally, should this legislative authority be granted, we welcome your offer to participate in
Rutemaking that would foltow.

Again, thank you for the opportunity to discuss this issue with you

Sincerely,

\m\ .

Patrick Jacomet
Executive Director
Ohio Aggregates & Industrial Minerals Association

Cc: Sen. Tim Schaeffer
OAIMA Board of Directors.

President Dennis K. Phillips, Phillips Companies, Beavercreek, OH - First Vice President Tony L. Price, National Lime & Stone Ca,,
Findlay, OH - Second Vice President Hugh A. Gunn, Bast Fairfield Coal Co., Limestone Div., North Lima, OH -
Immediate Past President Ken W, Holland, Olen Corporation, Columbus, OH
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Exccutive Director

Jeanne Christie

32 Tandberg Trail, Suite 2A
Windham ME 04062

{207) 892-3399

Associate Director
Jon A. Kusler, Esq.
1434 Helderberg Trail
Berne, NY 12023-9746
(518) 872-1804

Senior Policy Analyst

Peg Bostwick

7521 South Forest Hilt Road
St. Johins, MI 48879
{517)388-2214

Chairman

David Davis

VA Dept. of Environmental Quality
629 East Main Street, 9" Floor
Richmond. VA 23219

(804) 698-4105

Vice Chairman

Alan Quackenbush

VT Dept. of Environmental
Conservation

103 South Main Street, Bldg. 10N
Waterbury, VT 05671

(802) 241-3761

Secretary/Treasurer

Cherie fagen

WI Dept. of Natural Resources
810 West Maple Street
Spooner, Wi 55801

{715) 635-4034

Members at Large

Collis Adams
NH Dept. of Environmental
Services

Richard Gitar
Fond du Lac Reservation

Amy Lounds
MI Department of Natural Resources
and Environment - LWMD

Maryann McGraw
NM Environment Dept.

Erik Stockdale
WA State Department of Ecology
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The Association of State Wetland Managers, Inc.
“Dedicated to the Protection and Restoration of the Nation’s Wetlands”

September 20, 2012

Honorable Bob Gibbs, Chairman

House Subcommittee on Water Resources and Environment
Committee on Transportation and Environment

2165 Rayburn House Office Building

Washington, D.C. 20515

Re: September 20, 2012 Hearing On *Forty Years after the Clean Water Act: Is it
Time for the States to Implement Section 404 Permitting?”

Dear Mr. Chairman Glbbs:

The Association of State Wetlands Managers (ASWM) is a national non-profit
association established in 1983 to support state wetland program managers and
others in promoting sound wetland science, law, and policy. We actively work
with state, federal, and local environmental and conservation agencies to support
sound wetland management, and to coordinate with related resource programs to
improve the protection of wetland resources.

On behalf of the Association, I would like to thank you for holding a hearing on
State Assumption of the Section 404 program. Over past decades, the states have
played a major role in wetland management and regulation, and bear significant
responsibility for decisions regarding dredge and fill activities in wetlands and
other waters. ASWM has worked with the Environmental Protection Agency,
the U.S. Ammy Corps of Engineers, and other state associations to facilitate the
integration of state and federal regulatory programs, and to reduce state/federal
regulatory duplication. We believe that states can assume even greater
responsibility, while maintaining strong standards for protection of water
resources. This hearing is a vital step in this process.

We are very pleased to be providing joint testimony with the state of Ohio today.
In addition, we are submitting the following materials for the use of subcommittee
members and staff:

o ASWM Fact Sheets on State Assumption. These materials provide a brief
description of the assumption process, and a digest of primary
requirements.

o CWA Section 404 Assumption: A Handbook for States and Tribes. This
bandbook was developed by ASWM in response to a recommendation by
a national workgroup on state 404 assumption.

o December 27, 2010 Letter from Mr. Peter Silva, EPA Assistant
Administrator, to Mr. R. Steven Brown, ECOS, and Ms. Jeanne Christie,
ASWM. This letter is a response to a request from ECOS and ASWM to
clarify the requirements for approval of a state 404 Program in regard to
consultation under the Endangered Species Act. The letter clarifies that
EPA is not required to engage in a §7 consultation with the U.S. Fisb and
Wildlife Service prior to approving a state 404 Program.
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We request that these documents be included in the official hearing record. We trust that these materials will
support our joint testimony by providing additional information that is useful to the Subcommittee in determining
how to encourage and support a strong state role in the administration of the Scction 404 Program. These and
additional materials are also available on the ASWM web pages at http://aswm.org/wetland-programs/s-404-

Should you or other members of the Subcommittec or their staff have questions regarding state roles in the 404
Program, please contact me at (207) 892-3399 or jeanne.christie@aswm.org. ASWM is always pleased to provide
technical assistance and information. Thank you.

Sineerely,

Jeanne Christie
Executive Director

Ce: Mr. Jon Pawlow
Mr. George Elmaraghy

Attachments  ASWM Fact Sheets on State Assumption
CWA Section 404 Assumption: A Handbook for States and Tribes
December 27, 2010 Letter on Endangered Species Act
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Clean Water Act Séction 404 State Assumption

Overview

States and tribes' play a major role in the implementation of many Clean Water
Act (CWA) programs. 1t is also clear that Congress envisioned that the states would play
an active role in permitting dredge and fill activities, and thus provided a mechanism for
states to assume the CWA Section 404 from the federal zovernment.

: Ass‘ocfa‘nsn af :
State Wetland:
Managers, inc
States and Federal Agencies Share Critical Roles in Regulating Wetlands e e
COWA§404

States are particularly well-situated to address regional water management issues State:
and to effectively interact with private landowsners. Federal resotiroe agencies play a - Assumption:

critical role i maintaining a “level repulatory playing field” among the states and in
helping to define common national goals under the Clean Water Act. While a number of
states have strong wetland programs, only two states have assumed administration of
Section 404. Instead other states have developed, or are developing, other types of
cooperative permit programs, such asjoint permitting; State Programmatic General
Permits (SPGPs) or Regional General Permits (RGPs). However, since the U.S. Supreme
Court decision on Solid Waste Agency of Northern Cook County (SWANCC) of 2001,
interest in state assumption has increased.

What “Assumption” Means for a Dredge and Fill Permitting Programs

Under the Clean Water Act (CWA), states may seek to implement Section 404
that governs-dredge and fill activities in wetlands and other waters. Before a state
assumes CWA'§ 404, the U.S: Army Corps of Engineers (Corps) regulates those wafers ™
and reviews the related permits af the federal level. State assamption of the 404 program
allows a state to regulate those waters-—including streams and wetlands—and assume the
Jurisdictional responsibility to condition, approve or deny dredgé-and fill permits sather’
than the Corps. Where a state 404 Program is approved by the EPA. theé Corps of Engineets
suspends processing of 404 permits; and the state permit provides the necessary
authorization under Section 404, -While Section 404 is ofien described as a wetlands
program, it applies to all waters; not just wetlands. In fact the majotity of dredge and fill
petmits in most areas of the country are for streams and rivers and other waters that are not
wetlands.

“Assumption” means a state bas applied to the EPA and been approved to
administer a state dredge and fill permitting program in leu of the federal section 404
program administered by the Corps and EPA. An approved state i$ responsible for all
dredge and fill activities within the state that impact waters of the US.

* Tribes that have applied to be treatéd as a state for the purposes of implementing Clean Water Act

programs W s org
Joint permitting includes state -federal permitting, state-state permitting, such as stormwater & S T
on on Programmatic General Permits, visit: § i
Vils Nev. 2010
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Requirements of State Assumption

In order to be eligible to assume administration of Section 404, a state program must meet
specified criteria. These are the primary requirements:

® The state must have jurisdiction over all watets, including wetlands that are : A‘ssoéﬁé}tion of:
under federal jurisdiction”: Dredge and fill activities in lakes, Streams; and other - State Wetland
waters defined in federal regulations must be regulated by the state in addition to ahagers; Inc.

wetlands.
: i CWA 404
s The state laws must regulate at least the same activities as those regulated under D aie
federal law. State regulations can be broader than federal regulations, but camnot = o tior

exempt activities which require a federal permit.

@ The state faws must ensure compliance with federal regulations, including the
404(b)(1) guidelines. . State regulations can provide greater resource protection,
but cannot be less stringent that federal regulations.

e The state program must have adequate enforcement authority. Under a state-
assumed program, primary responsibility for enforcement rests with the state,

A state must have the authority needed fo assume responsibility for the entire Section 404
perimit program. At the present time, it is fiot possible to assume only a portion of the
program,

State Program Qperation and Federal Oversight

- The EPA has responsibility. for oversight of state assumed Section 404 Programs.
Anapproved state Section 404 Prograntis operated under the provisions of EPA’s
Section 404 State Program Regulations; found at 40-CFR Part 233. These regulations
define the process for requesting approval-of a state program; and operation of a state
program.’ Asnoted in the preamble to these regulations, the relationship between the EFA
and thee state in an assumed program is intended 1o be a partnership, and in:the experience
of Michigan and New Jersey, this has proven to be true. Coordination of the state and
federal programs has worked effectively.

A Memorandum of Agreement (MOA) between EPA and the state or tribe, signed
at the time of program approval, clarifies the roles and responsibilities of both parties, and
the scope of federal oversight. - Whilé all permit applications received by the state are
subject to review by EPA, EPA typically waives review of all but a small percentage
(2-5% on an annual basis). These applications include (a) those public notices for which

¥ A state does not need to assume administration of the program on tribal lands; i
— R e I . . VW ASWIRLONR
the Corps could retain permitting in these jurisdictions. This does not constitute partial program assumptien. St

Nov.2010
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review is mandated under the federal regulations ~including projects with the potential to
imipact critical resource areas:such as wetlands that support federally listed species, sites

tisted under the National Historical Preservation Act. components of the National Wild Ez;f
and Scenic River System, and similarareas —and (b) states specific categories of projects - :

. . N . : Ll PP TGt . . i
negotiated in the state program MOA. Significantly, if EPA does review a project and ST
objects to issuance of a perniit; the stale fay not issue @ Section 404 permit unless the  Association of
objection is resolved.. This factor is important in-ensuring compliance with other federal’ - State Wetland

program areas as discussed below.: States also provide EPA with an-annual report that - Managers, Inc,
summarizes permitting and enforcement actions taken during the year. i

Mechanisms for Coordination with Federal Laws, e.g. Endangered Species
Act : g

: o Assumption -
¢ Section 404 provides for coordination with a number of other federal resources
management programs. - Because permits issued nnder a state assumied program
are issued under state faw, specitic federal requirements donot apply. Instead they
are addressed through EPA oversight as required by the statute and regulations.

« - However, an-alternative mechanism is provided through EPA oversight role. | As
noted above, EPA’S regulations at 40 CFR §233:51 vequire FPA roview of any
permit application that hasa reasonable potential to impact federally listed
threatened or endangered species, within sites identified under the National
Historie Preservation Act or ‘i‘n“cqmpcnfmts of the Nationat Wild and Scénic
River System, among other critical areas. EPA in turn is Tequired to coordinate
with other federal agencies L. the Corps, U.S, Fish and Wildlife Service; and
National Marine Fisheries Service.

e The comments provided to the state by the EPA represent the comimnents-of the
federal government, and the state cannot issue a 404 Permit if EPA objects,
Therefore, for example, should the U.S. Fish-and Wildlife Service object to
issuance of a permit due fo concerns regarding a listed species, EPA may block
issnance of the permit by the state.

s A state must comply with the Section 404(b){(1) Guidelines; and those guidelines
prohibit issuance of a permit that may jeopardize the continned existence of &
listed speeies, the state is under an additional obligatiofn to protect listed species.
The authority of the state to assure compliance with the 404(t)(1) Guidelines must
be demonstrated prior to EPA approval of state assumption {and weuld be based.
on an evaluation of state laws and regulations). - For example, Michiganhasa
stand atone law which protects federally listed species in addition to state listed
species.

e Through the above mechanisms and processes, states and EPA assure compliance
with federal environmental regulations.

WAV BSWITLOT]

Nov. 2010
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Benefits of State Assumption of Section 404

Based on the experience of Michigan and New Jersey, administration of the Section 404
program by qualified states and tribes:offers several significant benefits inferms of overall
program efficiency and wetland resource protection.  These include the following:

~Associationof -

» Improved resource protection.. Ultimately, the coordinated efforts of both state - State Wetland
and federal agency staff, the useof state specific methods and state expertise Managers, Inc.
backed by federal scientific expertise, and a more efficient regulatory program will =000 2o
provide greater protection of wetland resources.

« Increased program efficiency,  State program assumption greatly reduces o
duplicative state and federal permitting requirements, and eliminates potentially - Aswmpt'on
conflicting permit decisions, conditions, and mitigation requirements. e
State permit programs are oftén tore timely than federal programs. In Michigan,
for example, actions must be typically be taken on completed permit applications
within 90 days, and the average permit processing time is approximately 60 days
(less for general or minor permits) T New Jersey: generally permit decision are
made in 60 days on average while wetland boundary verifications generally are
completed in 90 days and individual permit decisions take less than 180 days.

s Effective allocation of federaland state sgency resources. State programs such as
those int Michigan and:New Jersey are staffed by local offices with the capability
of providing on-site review of alniost all permit applications (including those
reviewed by the Corps under the nationwide permit process), and work directly
with permit applicants to réduce adverse impacts to'the résource. When reviewing
particularly complex applications, state and federal resource agency staffs retain
the opportunity to work cooperatively,

¢ Improved integration with other state resource programs. -Administration of the
dredge and fill permitting program at the state level ¢nables states to integrate
dredge and fill regulations and vther related land and water management
programs. Issues such as floodplain management, storm water managemient, local
or regional zoning or land use plins; and similar concerns are more likely to be
fully integrated into the permiit review: process. Coordination with agencies and
organizations responsible for watershed management is also improved.

- Novy 2010
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Use ol state-spectfic resource policies andiprocedures. Under a state assumed 404
program; the state has a degree of flexibility in the sefection of policies and
procedures that are best suited to the needs'of the state, provided that the basic [
federal requiremients are met.: Thus, 4 state can develop a wetland delineation . Association of
manval that is suited to its climate avid topography, rather than using a nianual - State Wetland
developed for the entire nation; it can uge functional assessmient procedures M
specific to the ecological types of wetland present within the region; and it can
otherwise ensure that the wetland program is tailored to the needs of the resource
and the public in that state.

Increased regulatory programystability, -Experience in Michigan indicates that its Assu ption
wetland regulatory program requirements have remained much more stable and
predictable over the past 18 years than the 404 permit program administered by
the Corps of Engineers in most states. There are tworeasons for this stability.
First, because Michigan’s program relieson state, rathet than federal faw, it is not
impacted by changes in the federal program unless those chianges render the state
program inconsistent with the federal program: - Therefore, numerous changes that
have resulted-in a significant degree of controversy and-confusion at the federal
leve! have not directly Tmpacted Michigans program (¢.g. early revision of the
delineation manual and regional updates, rule changes following the Tulloch
decision, and, most recently the SWANCC and Rapanos decisions).

On numerous occasions, suggested changes o state law in Michigan have been
rejected by the legislature affer it was determined that the proposed amendiment(s)
would render Michigan’s program mconsistent with federal faw resulting in the
potential withdrawal of program approval. Thus, the combination of elements of
the state-and federal programs has served 16 temper chaniges in state regulation and
policy, andhasfed, overall, to-a more stable, predictable dredge and fill permitting
program than has existed it most states Over the past decade.

Increased public support. State permit staff are often more readily accessible to
the public. Overall public: suppott for wetland regulation is increased by more
consistent decision making among state and federal agencies, and by policies and
procedures tailored to the needs of the state.

SWWWBSWITLOTE
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Barriers to State Assumption of Section 404

The fact that only two states have assumed 404 program administration also highlights
that there are some significant limitations associated ‘with this process. Here are some
examples below:

Meeting program requitements, Current Section 404 program regulations are quite
complex, particularly in tetms of the definition of jurisdietion, activities regulated,
permit review criteria, dod permit exemptions. In order to be approved to
administer the program at the state level, a state must demonstrate that it has
equivalent authority inalf areas.: This can appear exceptionally difficult,
particularly sinee the basis for state authority may be quite different than the basis
for federal authority but states-¢an-demonstrate their program and authorities are
consistent with the federal program.

For example, while federal jurisdiction over wetlands is essentially based on the
commerce clause of the Canstitution; state jurisdiction is typically based at least in
part on authority to regulate Tanduse and to protect to the state’s natural résources,
The specific language arising from these distinet authorities may, initially, appear
quite different, even though the protection ultimately afforded the resource is
equivalent.. In New.Jersey; this obstacle was overcome by developing a separate
legal authority to regulate wetlands that was intentionally designed to enable
assumption of the Section 404 Program.

Inability to assume administiation of Section 10 waters of the Rivers and Harbors
Actand wetlands adjacent 1o these waters. This severely limits the appeal of the
overatl program, and may Jead to a decision to forego staté assumption: For some
coastal states, the inability to-assume administration of the 404 peritiit program in
tidal wetlands or coastal areas, which-may eliminate state regulation of some 6f 4
state’s most-significant wetland resonrces, However, M1 and NJ entered into an
SPGP with the Corps to manage some of these waters,

Inability to assume 404 authority in only one geographic portion of the state.
Some states would prefer to'administer a state 404 program only in certain
geographic areas, such as the coastal zone, or in tidal wetlands; including a portion
of Section 10 waters. There is currently no option for partial assumption of & state
404 program based on a limited geographic area.

Need for alternative coordination with other federal resource programs. Betause
the permits issued under a $tate assumed 404 program are issued undet state rather
than federat law, alternative mechanisms must be developed to assure comphiance
with the requirements of the: federal Endangered Species Act, National Historic
Preservation Act, and similar federal programs. These issues are addressed to an’
extent through oversight of state assumed programs by the EPA,

~State Wetland
Managers, Inc:

. cwasaos

State

~Assumption

Wwweaswinorg:
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Continued Barriers to Assumption

But federal agencies and interest groups may oppose assumption over concerns
about maintaining protection consistent with the other federal laws in‘the state

foltowing assumption. (See section on coordination with federal laws for more
discission.)

 State Wethnd

o Lackof dedicated federal fundinig specifically for Section 404 Program > Managers; inc..
administration. ‘Perhaps most importantly; states administering the Section 404 o0 0
perinit program receive no-federal funds specifically dedicated to support e

- ve I ! o L OWABA04
opetation of the permit program. Intheory, states may make use of Section 106 . e
water program funds for this purpose; but this would be difficult in practice T

since these funds are already dedicated to other existing water programs, G 55537“9?‘~°“
which are usually located in the water quality agency of the state while a. 404
program is often focated in another state agéncy. It s not reasonableto expect
that funds will be withdrawn from those programs, to fund another, expecially
one in another agency or department.

¢ The EPA has provided State Wetland Program Development grants to support
development of state wetland regulatory programs. However, the funds can
only be used for prograt development, not implementation. While the states
have made good use of these funids, it is clear that the primary program cost for
an established program is not one of development, but ongoing program -
administration.. The cost of administering not only the permit process; but the
associated mitigation requirements and enforcement program, places a
significant burden on a'state administering a Section 404 Progran.

Case: In Michigan, although assumption of the 404 Program has been broadly:
supported for many years due to-increased propram efficiency and
effectiveness, challenging economic conditions have raised concerns about the
total cost of prograim operation; and led the Gavernot to propose returning the
prograny back to the federal agencies.

For a more thorough discussion of benefits and barriers to assumption, see
CWA Scction 404 Program Assumption: A Handbook for States and Tribes

: va. 2010 ¢
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ASWM's Recommended Changes to the CW/A--Actions to Support States

«  Authorizing funding for state administration of the § 404 program at a level
commensutate With that provided for administeation of similar federal environmental
permit programs. Federal funding is appropriate for implementing any state wetland
program which effectively protects waters of the ULS: These programs include full
state assumption of the § 404 Program, PGPs and RPs; and § 401 Water Quality
Certification Programs; §401 provides the State with the authority to condition § 404
permit applications.

o allow for ass ‘of the permitting program, Ina  CWASA04 -
pottion of Section 10 waters: ‘Allowing a state to-administer the CWA § 404 'program: 1. State
in major waterways as well as tidal wetlands, coastal wetlands, and other wetlands L Assumption
adjacent to major waterways will make the program worthwhile fo coastal states, o
where these are among the most important wetland resources: States recognize the
on-going résponsibility of the Corps to maintain interstate navigation in primary
interstate waters, and can coordinate with the Corps regarding impacts-in primary
interstate Section 10 waters where the Corps would retain responsibility.

« “Section 404 could be amended to aliow for partiab-assumption. of the permitting
program in specific seoeraphic areas only.” Some states have wetland programs that
extend only to certdin geographic areas; such as the coastal zonie or coastal waters.
Allowing a state 16 assume adrainisiration of the CWA § 404 program in areas where
the state has such jurisdiction would reduce state/federal duplication in those argas
and generally provide thie other benefits of program-assumption inat feast a portion of
the state. 1t would also-allow a state to pursue gradual assumption overa period of
several vears. Partial adoption is aliowed under § 402.

CAWWESWMLOTE
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Getting Organized for State Assumption

Questions for States Considering Section 404 Program Assumption Asscﬁiaiéon of

P . : . ) . State Wetland -

i Wh): is the state [Qterested Inassumption, and how wou!f! the state/public benefit? Wianagers, It
Review the potential benefits and limitations of assumption. S b

2. Does the state have the legal authority to meet all federal requirements? Areall | WA S404

waters and wetland regulated? Are all activities regulated? S State

CAssumption
3. Does the state have adequate énforcement capability? ; ;

4. Does the state have sufficient Human and fiscal resources to maintain the program?

5. Does the state have the political support to maintain the program?

Materials required to request approval of a state program

The § 404 State Program Regulations défine the materials that must be submitted to EPA
to gain-approval of a state program.  This list is summarized at 40 CFR §233.10 as
follows.

{a) A letter from the Governor of the State requesting program approval.

(b) A complete program description. This detailed description will include a full
description of the state’s permitting and enforcement:programs, including
regulatory authorities, staffing, organization, and basic procedures.

(c} An Attorney General’s statement as set forth in §233.12 - essentially certifying
that the state has legal authority to-meet all federal requirements.

{d) A Memorandum of Agreement with the Reglonal Administrator or EPA.

(e) A Memorandum of Agreement with the Secretary of the Army.

Summaries of all materials used in the state dredge and fill permit program will be iiseful
in compiling this program description.

WL ASWROTE
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Key Resources to Have on Hand When States Consider 404 Assumption
1. Section 404 of the federal Clean Water Act

2. EPA’s Section 404 State Program Regulations, at 40 CFR Part 233

75

. EPA’s Section 404 (b)(1) Guidelines, at 40 CFR Part 230

4, EPA’s Clean Water Section 404 Progeam Definition and Permit Exemptions at 40
CFR Part 232

[

. Any state statutes (drafts or adopted/passed into law) addressing the issuance of
dredge and fill permits in lakes, streams and wetlands

6. Corps 1987 delineation manual and regional supplements, i available

7. June 5, 2007 EPA/Corp Memorandum regarding Clean Water Act Jurisdiction
Foltowing the U.S. Supreme Court’s Decision in Raponos v. United States and
Carabell v. United States [or othercurrent information regarding the scope of
federal jurisdiction]

8. EPA and/or American Rivers’ wetland fact sheets on importance of headwater
streams

9. CWA 404 abbreviations and acronyms (found in asswnption handbook)

10. Endangered Species Handbook, FWS (1998)

11. Section 7 Handbook, FWS (for initial assumption discussion)

12. Endangered Species Act swmimary information specific to state with focus on
section 7 consultation (get this from FWS)

9%}

. ASWM’s Handbook on Assumption: )
CWA Section 404 Program Assumption: A Handbook for States and Tribes

Many of these resources can be found on ASWM’s Assumption webpage at:
4 ssymption

WWW AsWINTOrS
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é’TATiWET’;z, Section 404 Program Assumption

z g A Handbook for States and Tribes

in ks

%ssw =0 Prepared by the Association of State Weiland Managers ECOS

and
the Environmenital Council of the States

August 2077

This hondbook wos prepored by the Associotion of Stote Wetiond Monagers I cooperation with on
Ferogenty workgroup cor d by the Environmental Council of the States (EC0S] te encouroge
state/seibol assumption of the Clean Water Act Section 404 Program,  Our thonks to staff
Environmentol Protection Agency (EPA) ond pither state, tribal and federal workgroup porticipants,
Please note thot aoy seference to o “stote” progrom oppiies eguolly Yo tribes.

EXECUTIVE SUMMARY

State, tribal and federal resource agencies are facing increased pressure to reduce the cost of
government, and to minimize regulatory costs imposed on businesses and the general public,
while protecting important wetlands and other aquatic resources that remain under significant
development pressure. At this time in our history the need for wetland ecosystem services—
including flood storage, storm attenuation, and provision of migratory corridors for wildlife—is
greater than ever in light of changing climatic conditions. Government agencies must also
balance the cost and challenge of protecting other freshwater resources —for drinking water and
protection of human health, natural habitat, water management, and a range of public uses.

In order to protect water resources while containing costs, it is essential that different levels of
government share the work of managing wetlands and other waters. State, tribal and federal
agencies are continuing to seek approaches to avoid duplication of effort and to improve the
efficiency of permit programs, making the best use of the strengths of each agency to realize
shared resource management goals. ASWM and ECOS have developed this handbook in the
interest of encouraging a collaborative approach to wetland management by state or tribal and
federal agencies.

The U.S. Congress has provided a mechanism for state/tribal and federal cooperation in the
Clean Water Act Section 404 program (§404) since 1977. In the process known as §404
program assumption, a state or tribe may request to “administer its own individual and general
permit program” in place of the federal dredge and fill permit program. In order to qualify for
this provision, the state or tribal program must meet requirements that assure a level of resource
protection that is equivalent to that provided by the federal agencies. Congress anticipated that
this process would encourage a sharing of responsibility among states, tribes and the federal
government.

This publication was developed under Caaperative Agreement No. WD83418001-1 awarded by the U.S, Environmental
Protection Agency. EPA made comments and suggestions on the document intended to imprave the scientific analysis
and technical accuracy of the document. However, the views expressed in this document are solely those of ASWM and
ECOS, and EPA does not endorse any products or commercial services mentioned in this publication.
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In spite of the promise and apparent advantages of §404 program assumption, only two states—
Michigan and New Jersey—have requested and received approval for a state §404 program. The
primary reasons for this are reported to be a strict requirement for consistency with federal law,
setting a relatively high bar for permitting and enforcement, combined with a lack of dedicated
federal funding to support state programs. However, states and tribes have demonstrated a
willingness to manage wetlands within their boundaries, and have developed a variety of
alternative approaches to working with federal agencies. The purpose of this handbook is to
provide information to support those states and tribes willing to consider the step of full §404
program assumption in order to provide the maximum level of interagency cooperation and
efficiency in their dredge and fill permit programs.

Benefits of program assumption There are multiple incentives for a state/tribe to assume
administration of the §404 program. Among these,

e Elimination of a high percentage of duplication in state/tribal and federal permitting
programs

o Reduced costs for permit applicants, resulting from reduced duplication, as well as often
faster state/tribal permit processes

¢ More effective resource management at the landscape/watershed level, drawing on
localized expertise and integration of wetland management with other state or tribal land
use management and natural resource programs

e Incorporation of state or tribal goals and policies into the overall permit process, and

e Improved consistency and stability in the regulation of dredge and fill activities across
multiple levels of government.

Challenges and potential obstacles A tribe or state that is considering §404 program assumption
will need to weigh the clear benefits of this cooperative approach with a number of obstacles and

challenges, including

e The need to meet §404 requirements with a parallel state or tribal program that regulates
a wide range of waters — lakes, streams and wetlands — with stringent regulatory criteria

e Provision of a compliance and enforcement program consistent with the federal program
* Financial cost to the state or tribe

o Necessity of broad public and political support for this shared approach.
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A state or tribe that is interested in pursuing §404 assumption will need to develop a full
description of its planned program, undertake a legal comparison of state/tribal and federal
regulations, take steps to amend state/tribal laws or regulations, identify program funding, and
enter into cooperative agreements with both the EPA and the U.S. Army Corps of Engineers
(Corps), and finally to submit an application for assumption in an application to the EPA
Regional Administrator. This handbook provides additional discussion of each of these steps.

Moving forward  After weighing the benefits and obstacles to §404 program assumption, a
state or tribe may decide to proceed with development of an application to the EPA, or find it
more advantageous to pursue other steps, such as development of a 401 certification program, or
a (State) Programmatic General Permit — (PGP or SPGP) — in cooperation with the Corps.
Regardless of the capabilities and interests of a given state or tribe, increased coordination and
sharing of responsibility will increase the effectiveness and efficiency of dredge and fill
regulations.

OVERVIEW OF SECTION 404 PROGRAM ASSUMPTION

The federal Section 404 Program. §404 of the Federal Clean Water Act (CWA) defines a
permitting program to regulate placement of dredged or fill material in the waters of the United
States. This is the primary federal authority regulating the physical alteration of wetlands, as
well as other waters of the United States, and complements the National Pollutant Discharge
Elimination System (NPDES program), which regulates the discharge of pollutants into waters
of the United States. The §404 program is jointly administered by the EPA and the Corps.

State/tribal assumption. In 1977, the U.S. Congress formally recognized the potential for and
desirability of a major state/tribal role in management of dredge and fill activities, including
administration of the §404 program. Congress recognized that many states had already
established parallel permitting programs (resulting in duplicative state and federal permit
requirements), and that the traditional role of the states/tribes in land use management provides
states/tribes with a particularly effective basis for wetland management. However, Congress also
emphasized the need to retain Corps control over navigation in interstate waters.

The resulting provisions of §404 allow a state or tribe to administer its own regulatory program
in lieu of the Corps permit program for most waters, if approved by the EPA, and with oversight
by the EPA. Congress prohibited assumption of the program in certain waters as defined in
§404(g)(1) of the CWA—including waters which are or could be used to transport interstate and
foreign commerce, waters subject to the ebb and flow of the tide, and wetlands adjacent to these
waters (e.g. tidal waters, the Great Lakes and major river systems). The Corps retains §404
jurisdiction over these waters.

In the simplest terms, the assumption process authorizes states or tribes to assume greater
responsibility for dredge and fill activities in waters of the United States. In practice, a
state/tribal §404 program is a close partnership between state or tribal and federal agencies.
Under a state/tribal §404 program,



127

August 2011

The state or tribe agrees to conduct its own permit program in accordance with the
requirements of the CWA and associated regulations. This means that the state or tribe
may impose more stringent requirements, but not less stringent requirements (40 CFR
233.1(d)). Permits issued by an approved state/tribal program provide the necessary
authorization under §404. The Corps suspends processing of federal permits (including
Nationwide or Regional General Permits) in state/tribal §404 assumed waters. The state
or tribe may adopt Nationwide Permits, or may develop its own General Permit
categories for its program.

The state/tribe also assumes primary responsibility for enforcement of the CWA. An
annual report of program activities is provided to the EPA.

The EPA directly reviews permit applications defined in advance in a Memorandum of
Agreement (MOA) with EPA, and may object to issuance of a permit where federal
guidelines are not met, or if the permit is subject to an interstate dispute. The EPA
review also provides for coordination with other federal programs, including the Corps,
U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries Service
(NMFS). Input from the EPA helps to ensure that baseline §404 requirements are
consistently enforced on a national basis. A state/tribe cannot issue a permit under §404
if EPA objects to issuance of the permit and the state has not taken steps required by the
EPA Regional Administrator to eliminate the objection.

In addition, the EPA reviews the state’s annual program performance, and provides
federal technical assistance. EPA also retains the right to take enforcement action on any
§404 violation, although the primary responsibility for enforcement rests with the
state/tribal §404 program.

The Corps retains jurisdiction over waters which are, or could be, used as a means to
transport interstate and foreign commerce, all waters subject to the ebb and flow of the
tide, and wetlands adjacent to these waters (e.g. tidal waters, the Great Lakes and major
river systems). This does not preclude operation of a state/tribal program in such waters,
but such state permits do not provide §404 authorization. For a full description of the
waters over which the Corp retains jurisdiction, please see “MOA with the Secretary of
the Army” in the Special Topics section.

These roles and responsibilities are discussed in greater detail below.

Combining the work of state/tribal and federal agencies into a §404 partnership eliminates a
significant amount of state/tribal and federal duplication —minimizing the regulatory burden—
while taking advantages of the strengths of each level of government. State/tribal specific needs
and policies are more directly addressed, without sacrificing national standards, interstate
concerns, or federal technical expertise. At the same time, the §404 program regulations
maintain a “level playing field” among the states and tribes, and to ensure protection of interstate
water resources.
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Basic requirements for state/tribal assumption of the §404 Program

The overriding requirement for assumption is that the state or tribe have the authority to provide
at least the same level of aquatic resource protection as the federal agencies. Only then can
federal permitting be suspended in favor of the state/tribal program.

“The conferees wish to emphasize that such a State program is one which is
established under State law and which functions in lieu of the federal program. Itis
not a delegation of Federal authority.”

- Legislative History of the CWA of 1977 Conference Report — page 104

Requirements for assumption of §404 are detailed in the EPA’s Section 404 State Program
Regulations at 40 CFR Part 233 ! An approved state or tribal program must have in place - in
state/tribal laws and regulations — provisions that address a number of requirements, including

o Jurisdiction over all waters of the United States, including wetlands, other than
waters where the Corps retains jurisdiction (e.g. the New Jersey program does not
include tidal wetlands, and Michigan's program does not include Great Lakes
coastal waters):

o Authority to regulate all activities that are regulated under fedeval law, A
state/tribe cannot exempt activities that are rot exempt under the CWA;

o Permitting standards and procedures that will be at least as stringent as the federal
permit program, and that will ensuve consistency with the federal permitting
criteria (including the § 404(b)(1) Guidelines and other requirements);

o Compliance and enforcement authorvity including the ability to enforce permit
conditions, and to address vielations with penalty levels that are at least comparable
to federal fines and penalties;

o Programm funding and staffing sufficient to implement and enforce the progran.

There is no provision for partial assumption of the program; that is, a state/tribe cannot assume
authority for only certain categories of activities or certain categories of waters. However, it is
not required that a state/tribe operate a permitting program in waters where the Corps retains
jurisdiction. Nor is a state required to have authority over lands held in trust for tribes (Indian

Country).

! Alist of legal references and sources is provided at the end of this document.
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How it Works: Federal Oversight & the Role of the EPA

Following approval of a state or tribal program by EPA, primary responsibility for permitting
and enforcement in assumable waters is transferred to the state/tribe. The role of the EPA also
changes; prior to assumption, the EPA reviews public notices and permits issued by the Corps,
and provides comments to the Corps. In a state/tribal §404 program, EPA reviews public notices
and permit applications received by the state/tribe, and provides comments to the state or tribe.
The EPA is also responsible for programmatic oversight—for reviewing annual reports
submitted by the state/tribe, and evaluating any changes in state/tribal or federal laws and
regulations to ensure that program consistency is maintained.

While EPA has the authority to review any application processed by the state/tribe, federal
regulations allow EPA to waive review of some categories of permits (4¢ CFR §233.51).
However, EPA cannot waive review of permits such as those that may affect threatened or
endangered species, draft general permits, discharges near public water intakes, etc. EPA and
the state/tribe define the categories of projects subject to direct review by EPA at the time of
program assumption in the MOA. As the program matures, as has been the case in Michigan and
New Jersey, the level of federal oversight may decrease. In Michigan, EPA typically provides
direct comments on about 2% of all applications received in normal year.

The detailed process for EPA review of state/tribal §404 program permit applications is spelled
out in federal law and regulations (Section 404(j); 40 CFR §233.50). Generally,

¢ The state or tribe is required to send EPA a copy of the public notice for any complete
permit application received by the state except where EPA has waived review in the
MOA.

o EPA in turn provides these permit applications to the Corps, the USFWS, and (in coastal
waters) the NMFS for review”. These agencies are given 50 days to provide comments to
EPA.

o EPA must provide comments to the state/tribe within 90 days of its receipt of the permit
application. These comments incorporate comments from the other federal agencies.

» In the event that EPA objects to the proposed project —typically by finding that some
aspect of the project is not consistent with the 404(b)(1) Guidelines—then the state/tribe
cannot issue a permit carrying §404 authority unless or until federal comments are
resolved. This is similar to EPA’s authority to raise concerns with or veto Corps
permits. In most instances, federal concerns are resolved as a result of modification of
the project by the applicant; provision of clarifying information by the applicant (e.g.
additional information regarding alternatives or project impacts); or by agreement on
conditions to be added to the permit (e.g. mitigation requirements).

2 In practice, the state/tribe may provide applications directly to other federal resource agencies to facilitate the
review process.
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e There is a time limit for resolution of federal issues. Once EPA has sent a letter of
objection, all issues must be resolved within a 90 day period. After this, the EPA cannot
withdraw the objection to the permit (although the applicant may reapply).

o If the state/tribe does not satisfy EPA’s objections or requirement for a permit condition
or does not deny the permit, then processing of the §404 permit reverts to the Corps. The
applicant may seek federal authority by filing a new application with the Corps. Should
the Corps deny the permit, the applicant may appeal through the federal process. The
state may, in some circumstances, issue a permit under state law in spite of an EPA
objection (e.g. as the result of a legal appeal in state court) — but in this instance the state
permit would not provide any authority under §404.

Some state legislators, tribal councils, or other policy makers may express concern regarding this
level of federal oversight, in particular the authority of the EPA to block a state/tribal decision
regarding issuance of a $§404 permit. It has been suggested by some that EPA oversight be
limited to review of the state program as a whole. However, the current framework provides
several important functions:

e Direct coordination between state/tribal and federal staff on specific projects helps to
maintain communication and consistency with federal requirements based on a case-by-
case review. Understanding of the federal perspective carries over to other projects that
are not directly scrutinized by the federal agencies.

o Federal review of certain types of permit applications provides for necessary
coordination with other federal regulations (e.g. potential impacts to listed species, or to
hazardous waste sites). If there was no provision for federal review and comment, an
alternative mechanism would be needed to address the requirements of federal resource
programs. Coordination with other federal programs is discussed under the Special
Topics section.

¢ Federal input ensures that the concemns of adjacent (upstream, downstream) states or
tribes are addressed.

o Federal comments and technical assistance often support state/tribal decisions on
projects with large impacts,

Given that state/tribal regulations must be in accordance with federal requirements, and that EPA
relies heavily on information gathered by the states, disagreements between state and federal
reviewers are uncommon. In Michigan, where tens of thousands of permits have been issued
since program assumption in 1984, there have only been § situations in which the state issued a
permiit over the objection of EPA — resulting in reversion of §404 processing to the Corp. In the
vast majority of these cases, issuance of a permit was the result of a legal appeal of the state’s
action. In these instances, where a state permit is issued by order of a court or an administrative
review process, reversion of §404 processing to the Corps provides the applicant with an avenue
to pursue a parallel review and appeal through the federal system. In New Jersey, which

7
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assumed the program in 1994, there has been one permit that reverted to the Corps for
processing.

Alternate options for state/tribal federal coordination. Many states and tribes play a significant
role in the regulation of dredge and fill activities in wetlands and other waters, but do not assume
administration of §404. State/tribal roles may range from review of federal actions under the
§401 Water Quality Certification Process and/or state Coastal Zone Management programs, to
administration of a separate state/tribal permit program, to a high level of coordination and
responsibility for permit review under an (S)PGP issued by Corps district offices. These types
of programs may serve as steps to full assumption, or may represent a decision by the state/tribe
regarding the desired level of participation. While this
handbook is focused on §404 assumption, the value of
other approaches is also recognized, and constderation of
assumption may lead a state or tribe to a different option.

THE PROs AND CONs OF STATE OR TRIBAL §404
ASSUMPTION

State/tribal administration of the §404 program provides
distinct benefits in terms of regulatory streamlining,
resource protection, and integration with other state/tribal
resource management programs. Along with these
benefits, the state accepts added responsibility, finance
administration of the program, and must be willing to work
in partnership with the federal resource agencies. This
section will discuss some of the major pros and cons that
should be taken into account by a state or tribe that is
considering this action.

Benefits of state §404 program assumption

Regulatory streamlining. The most apparent benefit of
state/tribal §404 program administration is the reduced
duplication between state/tribal and federal permit programs, and overall streamlining of the
regulatory process. Many states have established comprehensive regulatory programs to protect
the integrity of state waters and wetlands —often in coordination with other land and water
management approaches (e.g. floodplain management, zoning and other land use regulations).
1f state/tribal regulations are consistent with federal requirements, then parallel state and federal
permits are duplicative and wastetul of government time and resources.

The total cost for wetland permits issued to transportation agencies, local government agencies,
as well private industries can be significantly reduced by reducing duplication of state/tribal and
federal permit requirements. Elimination of duplicative permit requirements reduces the
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regulatory burden on the public, and as a result support for wetland and aquatic resource
protection may increase. The CWA and EPA’s assumption regulations are structured to ensure
opportunity for federal input on projects and coordination with related federal programs.
However, it is expected that most routine permitting decisions will be made independently by the
state or tribe.

In addition to the elimination of duplicate permits, state/tribal assumption streamlines regulations
in the following ways:

o Reduced time for review of regulated activities. Many state/tribal permit programs can
make regulatory decisions in a more timely manner than the federal program — a
significant factor for the business community.

e State/tribal administration of §404 replaces the §401 water quality certification process.
Where a §404 permit is issued by the state or tribe under state/tribal law, then §401
certification is not required (i.e. there is no federal action). This does not change the
essential water quality requirements under §404 — the state/tribal program must still
ensure compliance with state/tribal water quality standards in conformance with the
404(b)(1) guidelines. However, a separate review process is unnecessary.

s State/tribal assumption supports and encourages full integration with other state/tribal
regulatory review. Permitting decisions may be integrated with a wide range of other
state/tribal requirements, ranging from Coastal Zone consistency to floodplain
regulations, decisions regarding hydropower projects, or state/tribal protection of
endangered species or habitat.

» Improved coordination with other state/federal programs. For example, coordination
with state/tribal transportation programs or construction programs may be facilitated.

o Improved coordination and consistency in states/tribes with multiple Corps districts.
Based on the experience of Michigan and New Jersey, assumption of the §404 program
may result in consolidation of remaining Corps permit activities into a single district, or
at least reduce the number of districts active in the state. Administration of the §404
program by the state/tribe will improve consistency across the state/Indian Country.

Improved resource protection. Although various agencies and organizations may be
concerned that state/tribal assumption could result in a loss of federal protection under the
Clean Water Act, a review of EPA’s state §404 program assumption regulations makes it
clear that federal standards must be maintained under a state/tribal administered program.
Administration of a program at the state or tribal level of government actually has the
potential to improve protection or management of resources — particularly those subject to
cumulative smaller impacts—for a variety of reasons.
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= Increased staff levels. State/tribal programs typically make use of more staff in more
localized offices than programs operated from Corps districts. The public often considers
state staff to be more accessible than federal statf.

* Local resource knowledge. State/tribal resource managers frequently have extensive
knowledge of local resource values, condition and issues. They may be aware of the
presence of locally rare resources, or conditions that threaten those resources.

State/tribal staff also typically work closely with local units of government, including
agencies responsible for overall land use and development, and with related state/tribal
programs that manage fish, wildlife and water resources.

¢ Regulations are tailored to address specific policies and needs of state and tribes. Water
management policies vary across the nation — for example, protection of riparian areas in
an arid western landscape differs significantly from management of vast tidal wetland
resources in southern states, or forested northern wetlands. State/tribal §404 programs
maintain basic national goals, while tailoring regulations to make sense and work
effectively and efficiently within the local or regional context.

e Potentially broader regulation under state or tribal jurisdiction. In some states and tribes,
regulated waters are defined more broadly than federal jurisdiction. A combined
state/federal program may therefore provide more comprehensive protection for isolated
wetlands and other unregulated waters that are important for protection and management
of state/tribal water resources and habitat. State or tribal/ federal programs can also
integrate regulation of other activities, such as drainage.

& Integration with other state/tribal management of resource management and land use.

As state/tribal and federal wetland programs have matured, it has become apparent that
wetland protection and management is frequently most effective in the context of broader
resource protection—aespecially consideration of watershed level functions and values.
The loss of public benefits provided by wetlands becomes more apparent when
considering cumulative losses of functions
and values on a watershed scale.

State, tribal and local govermment agencies
operate numerous programs to address water
quantity and water quality issues, to
encourage protection of wildlife habitat
corridors and greenspace, and to address
other local values. The § 404(b)}(1)
Guidelines require consideration of these
same issues. State/tribal administration of
the §404 regulatory program can support
state/tribal watershed programs, while
avoiding state and federal duplication in the
review of wetland permit applications.

10
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Other benefits. States and tribes will likely identify a number of other positive benefits for the
agency and the public. Examples include

e Public acceptance. Many complaints about wetland regulation are based on permit
procedures, rather than on the need for wetland protection. To the extent that wetland
regulation is made more efficient, less duplicative, and more specific to the state/tribe,
resistance to regulation is reduced.

@ Access to state/tribal appeal processes and courts. The program requirements for public
input are discussed under special topics. However, in many states/tribes the public —
including both permit applicants and citizens who may be impacted by a proposed project
— may have more ready access to appeals (including administrative appeals or state/tribal
courts) than is perceived to be available in federal permit programs.

e Program stability.  Although state/tribal and federal programs are both subject to
changes in law and policy, the desire to maintain state or tribal and federal consistency
can buffer these changes. As long as the state/tribe is committed to program
administration, amendments that would result in withdrawal of state/tribal authorization
are less likely. At the same time, changes in federal law and policy will impact the state
or tribe only to the extent that state/tribal laws are amended accordingly. As a result,
state/tribal administered programs have tended to be more stable, and less affected by
individual legal decisions or procedural modifications.

= Consistency in permit decisions. Eliminating issuance of duplicative permits from the
state or tribe and the Corps (often from multiple Corps district offices) will reduce
inconsistencies in permit decisions or conditions from the perspective of the applicant.

Potential obstacles and disadvantages

The fact that only two states (Michigan and New Jersey)
have assumed the §404 program since 1977 is a reflection
of the challenges associated with this process. States/tribes
should be aware of the following concerns or potential
barriers when they seek §404 program approval.3

Need to demonstrate jurisdiction over all waters of the
United States. In-order to administer the §404 program, a
state or tribe must ~ at a minimum - have regulations in
place that provide jurisdiction over all waters of the United
States (other than those waters retained by the Corps under

* The EPA presented a more detailed review of potential barriers to assumption to ASWM and Society of
Wetland Scientists members. This powerpoint presentation is available through the ASWM Section 404
assumption webpage, under Wetland Programs.

11
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§404(g), and, for states, lands held in trust for the tribes). The scope of federal jurisdiction is
very broad, including most wetlands, lakes, streams and tributaries, and tidal waters as
established by regulation and implemented consistent with U.S. Supreme Court decisions in
SWANCC and Rapanos.

If the jurisdiction of a state/tribal program is limited, e.g. if the state/tribe does not regulate small
wetlands, tributary streams, or some other category of regulated waters, state or tribal law would
need to be amended prior to program assumption.

Need to demonstrate consistency between state/tribal and federal regulations.  State/tribal
regulatory authority must include all activities regulated under §404. The state/tribal program
must be consistent with the §404(b)(1) Guidelines and all other parts of the federal program.
Some states have found that their existing permit exemptions exceed what is allowed under the
Clean Water Act. Closing these gaps may prove to be a significant political challenge, even
though the assumption program provides overall regulatory streamlining.

When a state or tribe requests approval to administer the §404 program, the EPA will thoroughly
compare state and federal regulatory standards. States/tribes are allowed a degree of flexibility
in the structure of the state or tribal program, language, and policies, but ultimately the “no less
stringent than federal requirements” standard must be applied. This issue is discussed in more
detail in the section on Special Topics. At a minimum, the state/tribe should anticipate that a
detailed legal evaluation will be required, with the assistance of legal counsel.

It should also be noted that the state/tribe must maintain federal consistency. Changes in
state/tribal law or regulation — whether arising from the state legislature, tribal council, or the
courts—must be reported to EPA and evaluated for consistency. The state or tribe will also be
expected to be responsive to future changes in federal law or regulations, with parallel changes
in stateftribal provisions as needed. For example, promulgation of federal regulations defining
§404 program mitigation requirements in 2008 in turn required a fresh evaluation of parallel state
standards in Michigan and New Jersey. Some state lawmakers object to this influence on state
regulations, although in Michigan and New Jersey it has generally been accepted given the
overall benefit to the state.

Potentially high percentage of waters that must remain under Corps jurisdiction. For some
states/tribes — particularly coastal states — the extent of jurisdiction that would be retained by the
Corps is itself an impediment to program assumption. In states/tribes where jurisdiction over a
high percentage of waters would be retained by the Corps, assumption may be seen as less
beneficial. In Michigan and New Jersey, program benefits were viewed as outweighing this
limitation.

12
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Financial cost.

s Initial evaluation and development of a state-
tribal program. The initial cost of program
assumption, which includes development of a
full application, modifications to the state/tribal
program to achieve consistency, development of
procedures for coordination with federal
agencies, and educating the public regarding the
change in state/tribal and federal roles, can also
be significant. EPA has estimated that states
spend an average of $225,000 when investigating
the option to assume the §404 program. Program
development (but not administrative) costs may
be partially offset throngh EPA Wetland
Program Development Grants.

®  Qperation of state/tribal §404 program. There is
no dedicated source of funding for administration
of state/tribal §404 programs. A state may
allocate a portion of CWA Section 106 water
program funds to the state/tribal wetland
program, but in reality this source is already severely constrained by the needs of other
programs. The cost of compliance and enforcement should not be underestimated, as it
may add significantly to an existing program.

1t should be noted that many states and tribes already expend funds operating a state permit
program or §401 certification program. For these states, the added cost of state assumption may
not be significant, depending upon the scope of the current program.

Political will & public desires. Multiple interests groups from both sides of the political
spectrum may have serious concerns about the impact of state/tribal program assumption.
Environmental or conservation groups may initially view a state/tribal program as less protective
than the federal program. The regulated public may see assumption as an expansion of overall
permit requirements. For state legislators and tribal councils, cost of the regulatory program
may be the primary concern.

The state/tribe will need to gauge public support, and initial public understanding of the program.
As policy makers, permit applicants, and interested citizens gain knowledge of how §404
program assumption alters the division of responsibility for wetland management among
state/tribal and federal agencies, support may increase. When all parties understand the
dynamics of the proposed change, then the overall cost to the state, including the cost of staffing
the state/tribal program and the relative cost in time and fees for permit applicants, must be
weighed against public desires regarding resource protection programs. Each state/tribe is
advised to openly weigh state/tribal and federal roles, and to determine which approach to
wetland management best matches programmatic as well as public goals and support.

13
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How does the Section 404 program differ from Section 4027

Many state and tribes are familiar with the regulation of discharges through the National Poltution
Discharge Elimination System (NPDES Program) under §402 of the Clean Water Act. Although there are
similarities between the §402 and §404 programs, there are also distinct differences.

§402 (NPDES)

§404

Regulates the ongoing discharge of pollutants to
waters of the U.S., setting pollution limits for each
5 year period.

Regulates placement of dredge or fill material in
wetlands, lakes and streams. The permit is
typically in effect only until changes are completed,
but shall not exceed a 5 year period.

Permit limits may be modified in future based on
monitoring data.

Changes are typically permanent.

Permit applicants are typically businesses or
municipal facilities that are familiar with permit
requirements.

High percentage of permit applicants are individual
landowners who have limited understanding of
environmental regulations.

Regulated discharges are typically to public waters.

Regulated activities in wetlands are often located
on private land.

Public notice is typically in the form of a draft
permit, including limits set by agency.

Public notice is typically issued upon receipt of a
complete application, seeking input on the
proposed project from all interested parties.

Compliance relies heavily on monitoring and
reporting by the permit holder.

Violations may be reported by observations of
numerous individuals; resolution may require
restoration of the damaged site.

Administration of the program by a state or tribe
may be phased in over time. A state or tribe may
request approval to administer only some of the
discharge categories.

Partial administration of the program by a state or
tribe is not allowed; the state must simultaneously
assume administration of all components of the
§404 program.

No dedicated source of funding; however, typically
funded in part by federal §106 funds.

No dedicated source of federal funding. While
§106 funds could be used, these funds are typically
committed to other essential programs.

14
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GETTING ORGANIZED

A full consideration of §404 program assumption will require technical input from program
managers, as well as legal assistance, in order to evaluate implications for state/tribal resource
protection, related state/tribal policies, and the regulated public. This may require months or
years to complete. Therefore, it is recommended that a state or tribe begin with consideration of
the broad requirements of the §404 program, how well these requirements mesh with state/tribal
goals, and the extent to which equivalent state/tribal programs are already in place. Then if the
state/tribe wishes to proceed with assumption, a more detailed legal assessment will be required.

Keep in mind that materials developed to help a state/tribe make a decision regarding
assumption, such as a legal comparison of state/tribal and federal authorities, will also be a
component of the state or tribe’s formal application for assumption if it decides to proceed.
Therefore, the basic requirements for an application for assumption should be reviewed at the
outset to avoid repeating a step. Wetland Program Development grants can be applied for to
help fund the work needed to fully consider and prepare for state or tribal assumption of §404.

While the circumstances of each state or tribe will be unique, the state/tribe may wish to begin
with the following considerations.

Define state/tribal goals: what is the benefit to the state or tribe? Why is assumption being
considered at this time?

A state or tribe may be motivated to consider program assumption for a variety of reasons—to
reduce duplication with federal programs, increase efficiency, and improve business climate; to
improve resource management through increased integration with state/tribal programs; or to
increase the emphasis on wetlands of particular importance to the state/tribe, including wetlands
with regional significance. Provided that the state/tribe’s purpose in considering assumption
includes maintenance of a level of aquatic resource protection and management at least equal to
that established by the federal program, state/tribal administration of the §404 program may be
useful in achieving these goals.

On occasion, §404 program assumption is proposed as a means of limiting federal regulation, or
reducing federal involvement in state/tribal resource management, without balancing goals for
resource protection and management. For example, some states/tribes have inquired about §404
program assumption primarily to facilitate permitting for specific highway or development
projects. If the overriding goal is limited to a single purpose, or is primarily to reduce
regulation, it is less likely that the state or tribe will be able to implement a successful §404
program, or to coordinate with federal agencies to the degree necessary. A state/tribe in this
position may wish to consider other options to expand the state/tribal role, reduce duplication of
effort, and improve coordination with federal agencies, short of full §404 program assumption.
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Is there public support for comprehensive administration of a dredge and fill permit program
by the state or tribe?

In addition to resource protection goals, a state or tribe must either have — or be willing to
develop — a comprehensive permitting and enforcement program that ensures compliance with
federal standards. The political will for development - and continuation—of this program
should be assessed, taking into account support from the public and private sector. A wide
range of interests may support state/tribal level regulations for different reasons. Conservation
and environmental agencies and organizations may understand the benefits of a more localized
program that is integrated with other state/tribal programs while maintaining federal standards,
or may fear loss of resource protection. Business and development interests may understand the
benefit of more expedited, and less duplicative regulation, or may oppose an expansion of the
state or tribe’s role. The interests of multiple stakeholders should be considered in terms of
long-term program support.

Inventory existing state/tribal statutes and regulations: are basic program requirements met,
or is there support for amendment of the current program?

Does the state or tribe have an adequate permit program in place under state law, providing the
appropriate state/tribal agency with the authority to issue or deny permits, and authority to
enforce regulations? Undertake an initial side-by-side comparison of state/tribal and federal:

e Jurisdiction over waters of the United States, including wetlands.  Does the
state/tribe have jurisdiction over all assumable waters?

o Authority to regulate all actions regulated under §404.

o Exemptions. Statc/tribal exemptions cannot be broader than federal exemptions.

o Permitting standards. A state/tribe cannot issue a §404 permit that does not provide
the same level of protection as the 404(b)(1) Guidelines and other federal regulations.

o Compliance and enforcement. A state/tribal program must have authority to enforce
compliance with permits, and to address vielations of permitting requirements.  This
includes the ability to assess appropriate fines and penalties, and to provide for public
participation in the compliance program.

The state or tribe’s authority to administer a permit program may rest on both primary statutes
such as a statewide (nontidal) wetland law, and related authorities — e.g. floodplain regulations,
coastal zone regulations, shoreline zoning requirements, dam safety laws, and so on. For
example,

o The scope of jurisdiction over waters and wetlands may be defined in state/tribal
water quality standards. in specific dredge and fill statutes or regulations. in broader
water authorities, or in state/tribal land use regulations (c.g. authority to regulate
shorelines)

o Compliance and enforcement requirements may be found in multiple state/tribal
regulatory authorities, in administrative procedure requirements, or in other state or

tribal laws.
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Each state/tribal agency that will implement the program must be authorized to make use of
all necessary authorities. It should be assumed that assistance from in-house counsel, or the
state Attorney General or Tribal Attorney, will be needed to identify all authorities in a final
page-by-page assessment. This assessment, and certification of authority by the Attorney
General/Tribal Attorney, will be one of the key components of an application for §404
program assumption.

Identify gaps: what additional regulations, staffing, funding, or enforcement authority would
the state/tribe need to assume the §404 program?

If the state or tribe does not currently have permitting authority needed to provide the same level
of resource protection as federal law, then it will have to develop or revise its regulations to be
consistent with and at least as stringent as federal law. At this stage, if not before, it is advisable
to evaluate public support for the change, and to work closely with the EPA to determine as
specifically as possible what changes would bridge the gap.

Staffing and financial resources. The extent of funding and staff resources needed to sustain a
state or tribal §404 program should be estimated, and sources of potential funding identified. An
application for program assumption will require both an annual budget, and a workload analysis
defining staffing needs*. Additional information regarding program costs is included in the
Special Topics section.

If a state or tribe already administers a comprehensive permitting and enforcement program, then
the added cost of coordinating with EPA under a state/tribal §404 program may be minimal. In
Michigan, one full-time position is dedicated to coordination with EPA and program reporting,
and the time needed for federal coordination is estimated to require the equivalent of three
additional permitting staff statewide. By comparison, New Jersey requires less than one full-
time position to coordinate with EPA. For programs that must expand permitting requirements
or enforcement actions, a significant new amount of funding may be necessary.

Develop a strategy: what is the best approach to meeting state or tribal goals given the
requirements of the federal program and limits on the state/tribal program? Is it advisable to
seek program assumption, or are other program options a better first step?

Following a review of the program requirements and an assessment of its current status, the state
or tribe wiil make a preliminary decision about program direction, and the most logical means of
improving state/tribal wetland protection and management.

o Ifthe state or tribe determines — based on discussions with EPA - that it has an
established regulatory program that is essentially consistent with federal §404 program
requirements, it may decide to proceed with the assumption process. The state may

“ The Association of State and Interstate Water Pollution Control Administrators (ASIWPCA) developed
a State Water Quality Management Resource Model in 2001 that may assist a state or tribe in analyzing
workload requirements {add citation).
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then outline a strategy to proceed with development an application for assumption that is
likely to include the following actions.

[e]

[e]

(o}

A stakeholder process that identifies the concems of all interest groups, and
provides an ongoing source of information to the public

Amendment of state/tribal regulations as needed. The timeframe for legal
amendments or rulemaking will in turn dictate the timeline for assumption
Further definition of funding and confirmation of the availability of funds in
coordination with the state/tribal budget process

Discussions with all other impacted state, tribal, federal and local agencies
Development of supporting materials such as staff guidelines and permit
application forms, and a means of documenting permit decisions

Training staff in new procedures and requirements

Notification of the public of the shift in permitting responsibility

Full documentation of the state/tribal program as needed for the application for
assumption.

s If the state or tribe does not currently have the basic legal capacity to assume
administration of the §404 program, but has support for increasing responsibility for
wetland protection, it may take steps to build the needed capacity. Numerous
possibilities are available, depending upon the status of the state/tribal program. The
state may wish to consider the following.

[e]

Building support for the state/tribal program through establishment of a
stakeholder group to assist in definition of an appropriate course of action, and to
further educate stakeholders regarding state/tribal administration of §404
Coordination with EPA to further define changes that are needed for program
assumption, and to inform the federal agencies of the state or tribe’s long-term
plans

Increase state or tribal responsibility relative to §404 permitting. If the state/tribe
does not currently have a process for coordinating regulatory review with the
Corps, possible development of an (S)PGP, or review of §404 permit applications
through an expanded §401 Water Quality Certification Process. These programs
may provide the state/tribe with useful experience and a greater understanding of
the federal program, and/or provide an opportunity to demonstrate and document
state/tribal capabilities.

Pursuing modifications of state/tribal regulations as needed to meet federal
requirements.

s If public support for an increased state regulatory role is lacking, the state/tribe may
wish to build its wetland program using other approaches.

[e]

Focus on a wetland outreach program to build public understanding of wetland
functions and values, and the role of regulation. Assist policy makers in
understanding approaches for streamlining state/tribal and federal regulations.
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o Development of a more limited (S)PGP to gradually build capacity and
experience, consistent with existing state authorities

o Development of the state/tribal wetland program through non-regulatory
approaches, such as assessment of wetland condition, mapping, and public
education to build state/tribal expertise while supporting effective wetland
protection and management.

APPLICATION REQUIREMENTS

The final step in the process for approval of a state or tribal §404 program is initiated by formal
submittal of a detailed description of the state or tribe’s program to the Regional Administrator
of the EPA, with a request for approval of the program from the Governor of the State or Tribal
Chair. This request must include the following.

Primary requirements:

o A letrer from the Governor of the State or Tribal Chair, requesting program
approval and formally ransmitting the request to EPA.

o A complete program description.

o A siatement by the Attorney General or Tribal Attorney that the laws and
regulations of the state/tribe provide adequate legal authority to carry out the
program and to meet the applicable requirements of federal law. Thar is, the
appropriate state/tribal agency has authority 1o review permit applications, and
to issue permils {o regulate dredge and fill activities in assumable waier, as well
us to enforce regulations for dredge and fill uctivities in waters of the United
Stares under the state or tribe’'s jurisdiction,

e A Memorandum of Agreenient with the Regional Administrator.
e A Memorandum of Agreement with the Secretary fof the Army].

e Copies of ull applicable state/tribal statutes and regulations. including those
governing applicable stuie/tribal administrative procedures.

Reference: 40 CER §233. Subpart B.

Letter from Governor or Tribal Chair requesting approval. Once EPA receives a complete
package and request for assumption from the state governor or tribal chair, it must determine
whether to approve the state/tribal program within 120 days®. This schedule in practical terms

® This 120 day time frame may be extended if the Administrator and Governor/Tribal Chair agree.
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means that all elements of the state or tribal program should be in place prior to program
submittal, and agreement must have been reached with the EPA Regional Administrator and the
Corps District Engineer as to how the program would be operated if approved.

The program description must include a detailed discussion of the scope and structure of the state
or tribal regulatory program. These include

» A description of the scope and structure of the state/tribal program. This includes the
extent of state/tribal jurisdiction; activities regulated, permit exemptions, permit review
criteria and program coordination;

¢ State or tribal procedures for permitting, administrative and judicial review, and program
operation;

e A description of the organizational structure of the state/tribal agency or agencies that
will administer the program;

¢ A workload analysis including a description of staff and financial resources;

o Copies of permit application forms, permit forms and reporting forms;

o A description of state/tribal compliance and enforcement programs, and means of
coordination with the EPA and the Corps;

s A description of waters where the Corps will retain jurisdiction; and

s A description of best management practices that will be used to satisfy requirements in
the §404 program exemptions for the construction of farm, forest and temporary mining
roads.

Note that when completed, the program description may essentially serve as an operating manual for
the state or tribal program, and as such wili be useful not only in approval of the program, but as a
reference during program administration.

A state or tribe may find it useful to compare its permit process and requirements with the
permits issued by the Corps (including Nationwide General Permits), to help determine whether
its program will meet federal requirements. Although specific processes may vary, the overall
scope of permit application review and the basic type of permit issued must ensure that wetlands
and other aquatic resources are protected in accordance with federal standards. For example, the
state might determine whether any activities authorized under a state or tribal general permit
process are given more intense scrutiny and individual public notice under the Corps program.

The statement of the Attorney General or Tribal Attorney will include a detailed comparison of
state/tribal and federal authorities, which will also be a useful ongoing reference for the state or
tribe. This legal documentation must also address specific issues such as state takings law and
jurisdiction over Indian lands. Note that the Attorney General/Tribal Attorney’s statement is
based on laws and regulations in effect at the time of signing; that is, state/tribal law must be
modified as necessary to qualify for §404 program assumption before the final request for
assumption is submitted. In Michigan’s experience, EPA has twice requested that the basic
statement by the Attorney General be updated following major changes in the state program, e.g.
reorganization of state agencies.
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Memoranda of Agreement (MOAs) with the Corps and with EPA must be signed prior to a

formal request for program approval. These agreements will become effective upon approval of
the state or tribal program. The content of these agreements is discussed below under Special
Topics. MOAs should be negotiated well in advance of the expected date of the program
submittal to allow adequate time for administrative review and signature at both the state/tribal
and federal level. Following program approval, these documents may be amended from time to
time by the parties.

The state or tribe may also find it helpful to enter into MOAs with other state/tribal agencies
where more than one agency holds responsibility for components of program operation, or with
other federal agencies — in particular the USFWS. While such agreements are not a mandatory
component of the program submittal, the state or tribe must document in some manner how it
will coordinate among agencies.

Public review and comment Following submittal, the EPA must publish notice of the state or
tribe’s application in the Federal Register. The EPA will provide for a public hearing in the
state. The state/ tribe should be prepared for this review —~ both through ongoing discussions
with interest groups, and through preparation of explanatory or supporting materials.

SPECIAL TOPICS

Interpreting “No Less Stringent Than”
Primary requirements:

o States must have the authority 1o issue permits which “apply, and assure
compliunce with, any applicable requirements of this section. including, but
not limited fo, the guidelines established under section (hj(1) of this section,
and seetions 301 and 403 of this Act...” (CWA Section 404(h)(1 (A1)

o Any approved State Program shall, at all times. be conducted in accordance
with the requirements of the [Clean Waterf Act and of this Part. While States
My impose more stringent requirements, they may not impose any less
stringent requirements for any purpose " (40 CFR §233.1 (d))

o “No permit shall be issued by the Divector [of the Stute Agency] in the
folloving circumstances: (a) When permit does not comply with the
reguirements of the Act or the regulations ... including the Section 404(b)(1)
Guidelines...". (30 CFR §233.20)

The essential requirement that state/tribal programs be no less stringent than federal programs
appears fairly straightforward. However, based on the states” experience to date, differences of
opinion may arise regarding the specific requirements of a state or tribal program as compared to
federal law.
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In large part, this results from the difficulty of directly comparing the language of two different
regulations. Even where state or tribal law is drafted with the intent of meeting federal
requirements, it is unlikely that the format and wording will be identical. For any party who is
concerned with how a regulation may be interpreted in the future by regulatory agencies or the
courts, differences in language can raise questions.

The state or tribe may need to supply additional explanatory material to demonstrate how its
laws and regulations are intetpreted and applied in a manner that is consistent with and “no less
stringent than” federal standards. Legal expertise will be needed to compare state/tribal and
federal requirements, and to engage in discussions with EPA staff to ensure mutual
understanding of both state/tribal and federal programs.

Comparison of state/tribal and federal standards is made more difficult by the fact that many
decision points in wetland permit programs require a degree of professional judgment. For
example, the 404(b)(1) Guidelines prohibit issuance of a permit if the proposed discharge, "will
cause or contribute to significant degradation of waters of the United States.” The federal
guidelines detail factors that should be considered, and require not only professional expertise,
but consideration of comments received from others during the public comment period. During
an application for §404 program assumption, the federal agencies may ask to review state/tribal
guidance documents or legal decisions that demonstrate how state/tribal laws are interpreted as
compared to federal requirements. Thus, program experience is very helpful in documenting
state or tribal approaches.

Finally, it is essential to understand that the basic foundations of parallel state and federal
regulations will differ — even though regulatory goals may be fully shared. The CWA relies
heavily on the authority of the federal government to regulate interstate navigation and interstate
commerce, along with other federal authorities. By contrast, states/tribes regulate resources
within their borders based on the constitution and laws of the state, including land use
authorities, water rights (riparian or appropriation), the duty to protect public trust resources, and
other public health and welfare authorities, as well as police powers.

One option for limiting these consistency issues is to adopt the 404(b)(1) Guidelines by reference
into state/tribal regulations. However, this is not a requirement for program assumption.
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® These examples are drawn from a review of Michigan’s program more than a decade after program assumption.

This informal review was intended to determine whether state regulations were still consistent with federal
requirements after multiple amendments of both programs. Please note that the federal review considered
significantly more detailed state and federal regulatory lfanguage than is summarized here.
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Federal jurisdiction and assumable waters

Federal jurisdiction under §404 extends to all “waters of the United States” as defined in the
Clean Water Act (40 CFR §232.2). Very generally, waters of the United States include marine
and tidal waters, lakes, streams and their tributaries, and wetlands adjacent to all of these waters.

For purposes of §404 program assumption, it is important to know what subset of the waters of
the United States are not open to state/tribal assumption. By law, the Corps retains jurisdiction
over waters that are, or could be used to transport interstate or foreign commerce, all waters
subject to the ebb and flow of the tide, and wetlands adjacent to these waters. Examples include
tidal waters, large river systems, and the Great Lakes. Thus, these waters are regulated by the
Corps under both §404 and Section 10 of the Rivers and Harbors Act of 1899. The Corps also
retains jurisdiction over wetlands adjacent to such waters. All other waters of the United States
must be under the jurisdiction of the state or tribe that assumes administration of §404. “Partial”
assumption is not allowed.’

The state or tribe may have broader jurisdiction — including for example some isolated wetlands
that are not regulated under federal law. Here, permits issued by the state or tribe are not subject
to federal regulations. If the state or tribe also has jurisdiction over waters over which the Corps
retains jurisdiction, coordination with the Corps is recommended. In Michigan, the Corps and
the Michigan Department of Environmental Quality (MDEQ) use a joint permit application
form. All permit applications are sent to the MDEQ, which forwards applications that also
require Corps authorization to the Detroit District.

The state/tribe may define the method used to delineate wetlands, provided that it results in
regulation of all assumable waters. New Jersey adopted the 1989 federal manual. Michigan
used its own delineation manual for many years, but recently adopted the Corps 1987 manual
together with appropriate Regional Supplements.

Compliance with other Federal laws (NEPA, ESA, etc.)

Permits issued under a state or tribal §404 program are state permits issued under state law. For
this reason, the provisions of other federal laws that apply to federal permit actions — such as
NEPA and Section 7 of the Endangered Species Act — are not applicable. However, the §404
assumption regulations define alternative mechanisms that address many of the environmental
goals of related federal programs.

e Review under the National Environmental Policy Act (NEPA) may still be required for
projects that make use of federal funding — e.g. transportation, HUD — in order to satisfy

the requirements of the funding agency. In addition, many states/tribes have laws that
are similar in scope to NEPA. Finally, state/tribal programs must comply with the
§404(b)(1) Guidelines, which address some issues covered by parallel NEPA {e.g.
consideration of alternatives).

7 A state is not required to have jurisdiction over indian Country.
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Threatened and Endangered Species. Under a state/tribal program, direct consultation
with the USFWS under the federal Endangered Species Act is not triggered. However,
protection of federally listed species is ensured by alternative mechanisms. First, the
EPA must review all applications that have a reasonable potential for affecting federally
listed species, and in this review coordinates with the USFWS, as well as the NMFS and
Corps as applicable. A state cannot issue a permit that carries §404 authority if the EPA
objects to issuance of a permit.

Finally, a state permit must eusure compliance with the 404(b)(1) Guidelines, which
prohibit issuance of a permit if it would jeopardize the continued existence of a listed
threatened or endangered species or result in the likelihood of the destruction or adverse
modification of critical habitat, unless an exemption has been granted by the Endangered
Species Committee. (46 CFR 230.10(b}3n

In Michigan, the state screens permits for
potential impacts to federally listed species in
cooperation with the state nongame wildlife
program, which administers the state
threatened and endangered species act. Ifa
proposal is found to have a reasonable
potential for impacts to a listed species, a
public notice is subject to review by EPA and
the USFWS.  For minor projects that do not
normally require a public notice, the
screening process is still followed early in the
review of the application, and provisions are
made for review by the federal agencies.

New Jersey developed a separate MOA with
the EPA and USFWS outlining a coordinated
review process for applications that may
affect federally listed species, and also
coordinates with the USFWS early in the permit application process.

In some states, the need for coordination under the ESA has proven to be a significant
impediment to state program assumption. In Oregon, for example, the extent of
anadromous fish habitat protected under the ESA is extensive — limiting the potential
efficiency of a state program.  Florida also recognized the need for guite extensive
coordination to protect federal listed species early in its consideration of assumption.
This was not the sole barrier to assumption in either state, but it is advisable to investigate
the extent of coordination required early in the process of evaluating state program
options.
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e Coordination under the National Historic
Preservation Act is typically carried out in
coordination with the State Historic
Preservation Office. In both Michigan and
New Jersey, proposals are screened through a
computer system for proximity to known
historic or archaeological sites. EPA cannot
waive review of permits involving discharges
within sites identified or proposed under the
National Historic Preservation Act. {4¢ CFR
233.52(b)6N

Direct review of permit applications and
coordination with federal agencies also ensures
protection of federally designated wild and scenic
rivers, national parks and reserves, and similar sites.
The NNFS may review public notices in coastal
states and comment through EPA; however the
NMFS has waived review of all applications in
Michigan. Coordination with state coastal zone
management programs is achieved directly through state CZM programs. In short, protection of
specially designated federal resources is ensured under a state program, but often through
different mechanisms. Attention should be paid to state/tribal and tederal coordination.

Gaining and Sustaining Public Support

State and tribal agencies are aware of the need for public support to improve programs to meet
federal standards, and to accept the ongoing cost of program administration. Opportunities for
public comment are included in the process of applying for federal approval of a state/tribal
program — including both hearings and public notices. Normally, the state or tribe will have
engaged a variety of interest groups in weighing options for state-federal coordination well
before the formal application for assumption.

Various interest groups may express a wide variety of legitimate concerns, and misconceptions,
regarding state/tribal assumption. During public review, the following questions and concerns
are common.

e purpose of state/tribol o s assumption?

o Why should the state consider the additional burden of administering the federol program?

e Wil the stote’s woter resources be ade ely protected?

e Why does EPA have an oversight rele, including the obility to object to on individua] permit?
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Funding Considerations

The ongoing cost of a state/tribal §404 program is one of the primary considerations in making a
decision on program assumption. In addition, states and tribes should be aware of the initial
cost of developing a request for program assumption and initial implementation. States have
reportedly spent on the average of $225,000 to investigate assumption (EPA 2008). Federal
financial assistance for assumption planning is available through Wetland Program Development
Grants ~ the EPA has provided this assistance to six of the nine states that have fully considered
assumption to date.

Annual costs for ongoing administration of a §404 program will obviously vary from state to
state (or tribe to tribe) depending upon the size of the state/tribe and extent of regulated waters
(lakes, streams, and wetlands) within the state or tribe, among other factors. Kentucky
compared program costs among states as a component of its investigation of assumption.

The following estimates include both state §404 programs and other mature state programs:

State Annual cost FlEs
New Jersey $3 million 42 {State Assumed §404)
Michigan $7 million 86 (State Assumed §404)
Wiscansin $3.5 million 27 {State program/RGP}
Tennessee $1 million 16 (State program)
Maryland $2.4 million 40 (SPGP)

est, to assume 404 + 52 million + 23 FTEs

In weighing program costs and benefits, the following may be considered:

o Whai is the addivional cost of program assumption?
If the state/tribe has a broad existing program, or already coordinates with the Corps
through a general permit process, the additional cost of §404 administration may be

minimal.

To the extent that operation of a combined
state/tribal - federal program is more timely and
efficient than separate programs, the overall cost
to the regulated public may be significantly
reduced. It may be difficult to adequately
calculate these savings, but business groups in
both Michigan and New Jersey have demonstrated
a willingness to support program costs in part
through increased permit fees to gain an increase
in efficiency.
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How wed
There is currently no dedicated source of federal funding for state or tribal §404 program
administration. States and tribes are technically allowed to make use of CWA §106
water program funds for operation of a §404 program, but in reality may not be able to
shift these limited funds from other programs. . State/tribal general program funding,
permit fees, and other special sources of state/tribal funding (e.g. special license plates,
bottle deposits, etc.) are typically used to finance program operation.

o state administered progeam be |

Ongoing administration of a comprehensive state/tribal dredge and fill program —
covering all state/tribal waters — is a costly enterprise. In Michigan’s experience, the cost
of program compliance and enforcement was initially underestimated. While there are a
range of acceptable means of resolving an enforcement issue - e.g. voluntary site
restoration, after-the-fact permitting for projects that meet permit standards, and out of
court settlements - an ongoing enforcement action can be much more time consuming
than review of a typical permit application. Legal action associated with some cases may
not be resolved for a number of years. Moreover, while permit fees may cover a
significant portion of the cost of reviewing permit applications, these funds may not be
available for enforcement actions. Therefore, the state/tribe should fully evaluate the
financial and staff resources needed to address all permitting and enforcement needs on
an ongoing basis.

Memorandum of Agreement between the state/tribal agencies and EPA Regional
Administrator

Primary Re

® §404 program administration ond
o5 with progrom responsibility

tions for

ich ERA will wolve federal n

and submitial of other information to EPA

s Addresses state and federal res es for compliance monitoring and enforcement

s for muodifi of the MOA

Memorandum of ogreement with Reglonal Administrotor

A0 CFR 82 Walver of review

A Memorandum of Agreement, signed by the Director of the state or tribal program and the EPA

Regional Administrator, is one of the primary requirements of the state/tribe’s request for
program assurnption, and the application is incomplete without a signed agreement. This

agreement must include, at a minimum, the elements outlined above, and will take effect upon

program approval.

Essentially, the state/tribe agrees to administer the §404 program in a manner that is in

accordance with the requirements of federal laws and regulations. These include a prohibition

of §404 permit issuance by the state when the permit is not in compliance with the §404(b)(1)

Guidelines ar other regulations, and when the EPA has objected to issuance of a permit and the

objection has not been resolved.
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One particutarly important component of the MOA is
the section that defines waiver of permit application
review by EPA.  The Clean Water Act begins with
the premise that EPA may be allowed to review and
comment on all §404 permit applications, but that
also allows EPA to waive review of all be a select set
of categories (e.g. projects that jeopardize federally
listed threatened or endangered species, draft general
permits, and a number of others).® In Michigan,
EPA waives review of all but about 1 - 2% of all
applications. For categories where direct EPA
review is waived, the state reviews applications and
makes a decision without federal review (although
permit information must be summarized and
submitted annually to EPA). The categories of
applications subject to federal approval should be
defined as clearly and specifically as possible to
avoid procedural challenges.

It is also advisable to clearly describe state/tribal and
federal roles in compliance and enforcement.
Although the state/tribe assumes primary
responsibility for compliance and enforcement, the
EPA may also assert its enforcement authority — this
may be particularly helpful in the instance of a
violation that impacts the waters of more than one
state or tribe, or a major violation. The state/tribal and federal agencies should determine how
and under what circumstances information regarding violations should be provided to the EPA
(other than in an annual report).

Memorandum of Agreement with the Secretary of the Army Corps of Engineers

offowing

s fi

f pending applicotions and other moteriols to the

he Corps that

prence; 40CFR §233.14 Memorondum of Agreement with the Secretary

® See 40 CFR 233,51 for a list of categories that must be reviewed by EPA.
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A signed MOA between the state/tribe and the Corps (typically through the District Engineer) is
a required component of the state/tribe’s request for §404 program assumption. This agreement
will include the following critical components. First, it will identify waters — and adjacent
wetlands — where the Corps will retain jurisdiction for purposes of §404. §404 prohibits transfer
of the program to a state or tribe in “waters that are presently used, or are susceptible to use in
their natural condition... as a means to transport interstate or foreign commerce... including
wetlands adjacent thereto.” (CWA Scction 404 (g)(1)). It is suggested that waters which remain
under Corps jurisdiction be listed and identified as specifically as possible to avoid case-by-case
determinations after state assumption. This is important in order to avoid delays in processing
of applications once they are received. It may be easier to define the upstream extent of
Jjurisdiction over major river systems than over adjacent wetlands.

Secondly, the MOA between the state or tribe and the Corps must define procedures for transfer
of the program — including pending applications - to the state upon program approval. At this
point, the Corps will suspend processing of permit applications in waters identified under the
state/tribal program. In theory, the §404 program authority is fully transferred to the state/tribe
at a single point in time; at an agreed upon date following program approval, the state/tribal
program is initiated and the Corps program is suspended. As a practical matter, the state and the
Corps should agree on a schedule for program transfer that recognizes the practicality of action
on nearly complete permit reviews by Corps staff, and completion of ongoing federal
enforcement actions. In Michigan, the state administered a pilot program for several months
prior to full assumption, under federal supervision, and permit files were transferred to the state
during this period. States or tribes that have been actively administering a permit program under
an (S)PGP may also find it somewhat simpler to transition to state permit processing. An
outreach program — explaining the change in permit processing authorities — should be a
significant component of the transition period, but is not required under the federal regulations.

Joint jurisdiction Given that a state or tribe may also continue to regulate tidal, coastal, or other
waters where §404 jurisdiction is retained by the Corps, the state/tribal-Corps MOA may also
include procedures for interagency coordination in such waters. This portion of the agreement
may include provisions for a joint permit application process (retaining separate permitting),
coordination of review to avoid conflicting permit requirements, coordination of mitigation
banks and similar issues.

Public Participation

One area of uncertainty, or in need of clarification, is what opportunities for public participation
does a state/tribe need to provide for in an assumed §404 Program.

States/tribes must provide public notice of and comment on permit applications, draft general
permits, potential major modifications of issued permits, public hearings, and issuance of an
emergency permit. In addition, states/tribes must allow for and consider requests for public
hearings. [40 CFR §233.32, §233.33]
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With respect to enforcement matters, a state/tribe must provide for public participation in the
State enforcement process by providing either:
1) Authority which allows for a citizen with an interest in or may be adversely affected by
an action with a right of intervention in any civil or administrative action or,
2) Assuring that the state/tribal agency or enforcement authority will:
a. Investigate and provide written responses to all citizen complaints submitted
regarding states/tribal procedures
b. Not oppose intervention by any citizen when allowed by statute, rule or regulation
and
¢. Publish notice of and provide at least 30 days for public comment on any
proposed settlement of an enforcement action.  [40 CFR §233.41(e)]

In general, ASWM believes that third parties typically have greater ability to challenge a
decision under a state/tribal §404 program because they maintain access to the federal courts for
some purposes, while potentially gaining access to state/tribal civil or administrative processes,
as well as informal interaction with the state or tribal agencies. However, this issue may need to
be addressed on a case-by-case basis when a state/tribe is considering assumption.

Tribal Issues

In addition to the statutory and regulatory requirements listed above (and at CWA §404 (g)-(1)
and 40 CFR 233), tribes must meet a few additional conditions as a result of their unique status
and relationship with the federal government.

o Eligibility Tribes seeking assumption must meet the eligibility requirements under §518
of the CWA (40 CFR 233.60-62). These include

o The tribe is recognized by the Secretary of the Interior

o The tribe has a governing body carrying out substantial governmental duties and
powers

o The functions to be exercised by the tribe pertain to the management and
protection of water resources under their jurisdiction

o The Administrator believes the tribe is capable of administering the §404 program
in accordance with the act.

e Enforcement Authority In general, tribes must meet the same criteria for enforcement as
states, however, when tribal enforcement authority does not exist or is precluded from
asserting criminal enforcement authority (e.g., for actions against non--tribal members or
fines over $5000), tribes need to refer the criminal enforcement matters to EPA and/or
the Corps as outlined in the appropriate MOAs (40 CFR 233.41(f)).

It is recommended that the tribe work closely with EPA and the Corps early in their pursuit of

§404 to identify waters under the tribe’s jurisdiction as well as the tribal waters over which the
Corps will retain §404 jurisdiction.

32



156

August 2011

Detailed timeline for review and approval of state/tribal application for §404 program assumption

Procedures for the approval of a state or tribal program by EPA are detailed at 40 CFR §233.15.
This regulation details the 120 day review period that is defined in §404(h) of the Clean Water
Act. Specifically:

Day 1

Day 10

Day 30+

Day 75+

Day 90

Day 120

Date of receipt of a complete state/tribal program application. Note: upon
receipt of the application, EPA has 30 days to determine whether the application is
complete.

After determining that the state/tribal application is complete, the RA will publish
notice of the application in the Federal Register.

Deadline for submittal of application to other federal agencies. The EPA
Regional Administrator (RA) will provide copies of the state or tribe’s submission to
the Corps, USFWS, and NMFS (both headquarters and regional offices).

Approximate time frame for public hearing. The RA shall provide for a public
hearing, within the state/tribe, not less than 30 days after the notice is published in
the Federal Register.

Approximate time frame for public comment. The Federal Register notice must
provide a comment period of at least 45 days.

Deadline for comments to EPA from other federal agencies.

Deadline for EPA decision on the application. Within 120 days of receipt of a
complete application, the RA must either approve or disapprove the application,
based on whether or not the state/tribal program fulfills the requirements of the CWA.
The RA will also respond to comments received. The EPA Assistant Administrator
for Water, the Office of General Counsel, and the Assistant Administrator for the
Office of Enforcement and Compliance Assurance will provide concurrence on the
decision.

If the RA approves the state/tribal program, s/he shall notify the state/tribe and the
Corps of the decision, and publish notice in the Federal Register. The state/tribal
program will not become effective until publication of this notice or until the date
specified in the Federal Register.

If the RA disapproves the state/tribal program application, the RA shall notify the
state or tribe of the reasons for disapproval, and revisions needed to gain approval. If
the state or tribe submits a revised plan, the 120 day review process begins

again.

Day 120+ The state/tribe and EPA may extend the review period by agreement.
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LEGAL AND TECHNICAL REFERENCES

Federal law and regulations may be found on line in standard legal references.

e Federal regulations:
e Library of Congress — legislative information:

¢ EPA laws and regulations:

http://www.gpoaccess.gov/fr/index.html

http://thomas.loc.gov/

http://www.epa.gov/lawsregs/regulations/index.html

IMPORTANT LAWS AND REGULATIONS RELATED TO §404 PROGRAM ASSUMPTION

Clean Water Act,
Section 404(g) — (I}

Legal authority for state/tribal assumption of the §404 program, and basic
reguirements

40 CFR Part 230

Guidelines for the Specification of Disposal Sites for Dredged and Fill Material.
These are the 404 program Section {b){1) Guidelines ~ the detailed definition of
criteria for permit application review. A state/tribal program must provide a level
of resource protection that is at least as stringent as these standards.

Subpart J details mitigation requirements.

40 CFR Part 232

§404 Program Definitions; Exempt Activities not Requiring §404 Permit.
Program definitions apply both the federal and state/tribal administered
programs. State/tribal program exemptions cannot be broader than federal
exemptions.

40 CFR Part 233

§404 State Program Regulations
These regulations detail the requirements for approval of a state/tribal §404
program, program operation, federal oversight, and related issues.

Jurisdictional
guidance memo

Federal Register,
June 8, 2007, page
31824

EPA/Corps Memorandum Re: Clean Water Act Jurisdiction Following the U.S.
Supreme Court Decision in Rapanos v. United States”

This June 5, 2007 provides guidance on determining the scope of federal
jurisdiction over waters of the U.S.

Proposed new
jurisdictional
guidance

Federal Register,
May 22, 2011

EPA and Army Corps of Engineers Draft Guidance on ldentifying Waters
Protected by the Clean Water Act
[Released April 27, 2011 for public review and comment.]
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Links to helpful information

Association of State Wetland Managers

s 404 Assumption Web Pages:  http://aswm.org/wetland-programs/s-404-assumption

¢ Descriptions of state programs:  http://www.aswm.org/state-summaries

e Program funding:  http://aswm.org/wetland-programs/funding

Environmental Council of the States
» General information: www.ecos.org

Environmental Protection Agency - information on state assumption
* State assumption: http://water.epa.gov/type/wetlands/outreach/fact23.cfm

*  Funding for core state/tribal wetland programs:
http://water.epa.gov/grants funding/wetlands/cefintro.cfm#whatEPA 401 wiki

*  Proposed Clean Water Act Guidance:
http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm

U.S. Army Corps of Engineers
* Corps of Engineers regulatory information:
http://www.usace.army.mil/CECW/Pages/cecwo _reg.aspx

University of North Carolina — sustainable funding for wetland programs
*  http://www.efc.unc.edu/projects/wetlands/
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List of Acronyms and abbreviations

ASWM
CFR
Corps
CWA
CZMA
ECOS
EPA
ESA
NEPA
NMFS
NPDES
RA
(S)PGP
SWS
USFWS

§401
§404
Section 10

Association of State Wetland Managers
Code of Federal Regulations

U.S. Army Corps of Engineers

Federal Clean Water Act

Coastal Zone Management Act
Environmental Council of the States
U.S. Environmental Protection Agency
Federal Endangered Species Act
National Environmental Protection Act
National Marine Fisheries Service
National Poliutant Discharge Elimination System
Regional Administrator {of EPA}

{State) Programmatic General Permit
Society of Wetland Scientists

U.S. Fish and Wildlife Service

Section 401 of the Federal Clean Water Act
Section 404 of the Federal Clean Water Act
Section 10 of the Rivers and Harbors Act
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Mr. R. Steven Brown

Executive Director

Environmental Council of the States
444 North Capitol Street, NW

Suite 445

Washington, DC 20001

. Mis. Jeanne Christie
Executive Director
Association of State Wetland Managers, Inc.
32 Tandberg Trail
Suite 2A
Windham, ME 04062

Dear Mr. Brown and Ms. Christie:

Thank you for your letter of December 6, 2010, regarding the applicability of the
Endangered Species Act (ESA) §7 consultation requirements to EPA’s approval of a state or
tribe’s (hereafter “state”) application to assume Clean Water Act (CWA) §404 permitting
authority

You have asked whether or not EPA needs to engage in a §7 consultation with the US
Fish and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS)
(hereafter “the Services”) when it authorizes a transfer of §404 permitting authority pursuant to
§404(g) and (h) to a qualified state. A 2007 US Supreme Court decision, National Association
of Home Builders v. Defenders of Wildlife, sheds considerable light on this matter. 551 US 644
(2007). In this decision, the Court held that, “[s]ince the transfer of NPDES permitting authority
is not discretionary, but rather is mandated once a State has met the criteria set forth in §402(b)
of the CWA, it follows that a transfer of NPDES permitting authority does not trigger §7(2)(2)’s
consultation and no-jeopardy requirements.” Jd. at 673.

Although there are some differences between §402(b) and §404(h), EPA believes that the
Court’s rationale in the Defenders case applies to EPA’s transfer of the §404 permitting program.
In making the finding, the Court upheld the FWS and NMFS regulations that limit §7
applicability to “discretionary federal actions.” Jd. at 665-71. The Court held that EPA is not
acting with discretion when it transfers a §402 program to a state that meets the statutory criteria
under §402(b) (2) and, therefore, §7 consultation is not required. The Court noted that “[w]hile
EPA may exercise some judgment in determining whether a state has demonstrated that it has the
authority to carry out §402(b)’s enumerated statutory criteria, the statute clearly does not grant it
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the discretion to add another entirely separate prerequisite to that list.” /d at 671. The Court
also noted that “[nJothing in the text of § 402(b) authorizes the EPA to consider the protection of
threatened or endangered species as an end in itself when evaluating a transfer application.” Id.

Like §402(b), §404(h) (2) (A) requires EPA to “approve™ the state’s application to
transfer the permitting program if the state has the requisite authority. Under §404(h), EPA is
only permitted to evaluate the specified criteria and does not have discretion to add to the list. If
criteria are met, then EPA’s approval must be given. The legislative history clarifies Congress’s
intent to make program transfer under §402 and §404 essentially the same.

While there are sone differences between §402(b) and §404(h), these differences do not
transform EPA’s action approving a state 404 program into a “discretionary federal action.”
Therefore, EPA believes that its action to transfer §404 permitting authority is not a discretionary
federal action and thus the Agency need not engage in a §7(2) (2) ESA consultation.

Although §7 consultation is not required, a number of important safeguards exist in the
CWA and EPA’s regulations which work to ensure that endangered species issues are addressed
in authorized state permitting programs. State programs must issue §404 permits that comply
with the 404(b) (1) Guidelines. 40 CFR 233.20(a). This includes the Guidelines’ requirement
not to issue a permit that “[jJeopardizes the continued existence of species listed as endangered
or threatened under the Endangered Species Act of 1973, as amended, or results in the likelihood
of the destruction or adverse modification of...critical habitat....” 40 CFR 230.10(b)(3). In
addition, EPA’s regulations require that EPA review permits for “[d}ischarges with reasonable
potential for affecting endangered or threatened species as determined by FWS.” 40 CFR
233.51(b) (2). For these permits, EPA must transmit a copy of “each public notice, each draft
general permit, and other information needed for review of the application to” the Corps of
Engineers, FWS, and the NMFS for comment. 40 CFR 233.50 (b).

EPA remains committed to working with states and the Services on development of
effective processes to facilitate the review of state permits for discharges with reasonable
potential to affect endangered species. One such approach is the development of an agreement
among the state, EPA, and the Services regarding the process for review of these permits; the
Memorandum of Agreement between the State of New Jersey, FWS, and EPA provides an
example.

If you have further questions on this issue, please contact David Evans, Wetlands
Division Director, at (202) 566-0535.

Sincerely,

Peter S. Silva
Assistant Adminmistrator
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September 27, 2012

Representative Bob Gibbs, Chairman
Transportation and Infrastructure Committee
Subcommittee on Water Resources & Environment
8-370A Rayburn HOB

Washington, DC 20515

Re: State Assumption of Clean Water Act 404
Dear Chairman Gibbs:

Thank you for holding the September 20, 2012 Subcomsmittee hearing on the potential for states to assume a
lead role in wetland protection. This letter is written in support of your efforts to address this issue.

The State of Minnesota impiements a comprehensive, stand-alone wetland protection program established in
State law and rule entirely separate from Section 404 of the Federal Clean Water Act {404}, The Minnesota
Wetland Conservation Act {(WCA)}, signed into law in 1991, operates similar to the 404 program in many respects,
and because of that, and we have accomplished several coordination initiatives with the U.S. Army Corps of
Engineers-St. Paul District. The WCA generally provides a greater level of protection and jurisdiction than 404 as
it applies to all wetiands, including isolated wetlands and those affected solely by drainage.

The WCA relies on a network of trained State and local government staff to provide valuable expertise in
program implementation, including site reviews and wetland impact authorizations or denials. The program
includes a comprehensive wetland banking program that inciudes more restored wetlands than in any other
state, including State funded wetland mitigation for public road projects. The State has alsc restored thousands
of acres of wetlands through the Reinvest in Minnesota (RIM) program - mostly in the critical prairie pothote
areas of western Minnesota.

In Minnesota, the WCA is implemented concurrent with the Federal 404 program. This can result in an extra
layer of required regulatory approvals for landowners. For example, while the WCA includes specific time limits
for decisions and administrative appeals, 404 decisions are often indeterminate. Minnesota is in a strong
position to accomplish key 404 objectives through either a federally recognized state program or a coordinated
approach that allows parts of the 404 program ta be delegated to the State, With this in mind, we cffer the
following recomimendations:

1. Remove barriers to 404 assumption. The assumption process should recognize overall protection and
service delivery outcomes rather than being focused only on process, and thus be easier for states to
accept implementation responsibility.

2. Allow for formal recognition of state programs. Provide a mechanism for federal recognition or
delegation to state programs that achieve goals of the 404 program, without assuming all the federal
processes.
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Representative Bob Gibbs, Chairman
September 27,2012
Page Two

3. Allow for partial assumption, Assumption or “certification” of certain elements of a state program
should also be allowed. Minnesota’s wetland banking program is one example.

4. Provide federal funding for implementation. A shared approach to funding wetland protection
programs would be more efficient and cost-effective for both state and federal governments.

In summary, the State of Minnesota supports efforts for formal recognition of state wetland protection
programs, like the WCA, that achieve the resource objectives of 404. We appreciate the Subcommittee’s
attention to this issue and the opportunity te provide comments.,

Sincerely,

Lo
i
i

5
John Jaschke, Executive Director
Minnesota Board of Water and So#l Resources {BWSR)

Ce: Les Lemm, BWSR WCA Program Coordinator
Tamara Cameron, Regulatory Branch Chief, Corps of Engineers-5t. Paul District
BWSR Wetland Committee Members
Minnesota Congressional Delegation
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Phone: (302} 739-9000
Fax: (302) 739-6242

September 27, 2012

Rep. Bob Gibbs, Chair

Rep. Timothy H. Bishop, Ranking Member

Subcommittee on Water Resources and Environment

U.S. House Committee on Transportation and Infrastructure
2165 Rayburn House Office Building

Washington, D.C. 20512

RE: Hearing on Assumption of CWA Section 404 by States
Dear Rep. Gibbs and Rep. Bishop:

Delaware recently finished a new statewide wetland mapping effort which produced the report Delaware
Wetlands: Status and Changes from 1992 to 2007. In this report, wetland loss is increasing compared to
a status report froin the previous 10 years. Additionally, the acreage of loss of non-tidal wetlands is
significantly higher than what has been permitted through Section 404 by the Corps of Engineers. The
unpermitted conversions of wetlands have serious consequences for our State from the loss of flood
mitigation and storm protection to the water quality benefits and the habitat value for waterfowl and other
species.

Currently, Delaware is working with the Corps, EPA, and USFWS to determine the reasons for such
significant losses. This investigation into the causes for wetland loss has revealed multiple reasons
including insufficient resources at the Federal level to administer Section 404 effectively and efficiently,
knowledge by the regulated community that Corps enforcement presence is lacking leading to impacts
without contacting the Corps, a lack of coordination between the Corps and NRCS on agricultyral
projects and exemptions, confusion over what is regulated due to recent Supreme Court decisions,
erroneous isolated wetland determinations without contacting the Corps, and minimal coordination and
training for performing delineations accurately. The combination of these factors has left Delaware’s
wetlands susceptible to conversion and loss greater than is acceptable for the health and welfare of our
CHtizens.

Assumption of Section 404 by States is a significant undertaking. In the 1990s, Delaware debated
creating a State non-tidal wetland program; however, the State did not proceed due to uncertainty about
whether full delegation was possible and concerns about permitting duplication and long-term costs.. In
more recent discussion with regional EPA and Corps personnet about a Statewide Programmatic General
Permit or full Assumption of the 404 program, they have been very receptive to assisting Delaware, but
legislation must be in place before beginning that process which is estimated at more than a year to
accomplish. The economic concerns of administering a new wetland program in Delaware are forefront
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in the current fiscal climate due to uncertainty about projected fee revenues which depend upon
development, uncertainty on the future of Federal appropriations and EPA grant programs, and flat
general fund revenues. And while the State is confident that permits could be reviewed more efficiently
than the current Federal system, concerns exist about the potential redundancy of permitting programs if
full delegation is not received..

Most of these concerns could be allayed and more states would assume the 404 program responsibilities,
if there was a smoother process of delegating the program to the States and some funding certainty as an
incentive to take delegation. We believe that such an approach would be significantly more efficient,
cost-effective, and protective of these important resources. States can more efficiently allocate resources
and can protect valuable wetlands with localized knowledge more effectively as proven by the two States
that have assumed the 404 program. Giving the regulated community an option for one-stop and faster
issuance of permits builds support for a State run program while helping the local economy.

In the interim, Delaware will continue to assess and act on all options to conserve and protect wetland
resources and the ecological services that wetlands provide. Funding and administrative support from the
Federal government is necessary to achieve tangible success for Delaware’s protection efforts.

Thank you for the opportunity to add comments to the hearing record.

Sincerely,
&

Collin O’Mara, Secretary
Delaware Department of Natural Resources
and Environmental Control
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