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NOMINATIONS OF JESSICA ROSENWORCEL
AND AJIT PAI TO THE
FEDERAL COMMUNICATIONS COMMISSION

WEDNESDAY, NOVEMBER 30, 2011

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.
The Committee met, pursuant to notice, at 2:38 p.m. in room
SR-253, Russell Senate Office Building, Hon. John D. Rockefeller,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER 1V,
U.S. SENATOR FROM WEST VIRGINIA

The CHAIRMAN. Welcome. Senator Hutchison and I will give our
statements and Senator Kerry will soon be here. Senator DeMint
will have a statement.

If others want to do it, we would encourage brevity because we
have not only two very fine introducers, but we have the two can-
didates and a plethora of children.

[Laughter.]

Senator HUTCHISON. Who love speeches.

The CHAIRMAN. Good afternoon, anyway. Welcome and congratu-
lations to you both. I'm not talking about you two, I'm talking
about them two.

[Laughter.]

The CHAIRMAN. Being a Commissioner at the Federal Commu-
nications Commission, I think, has to be one of the toughest and
most cerebral jobs in Washington. Everybody in this room knows
the incredible scope of the FCC, how much they are involved in so
many ways. Actually their involvement in so many ways will pre-
vent our nominees from having to answer some questions today
about potential mergers, because they can’t do that. So I just sort
of make that clear. It’s a very, very tough job and we have two can-
didates.

I believe that Jessica Rosenworcel, the President’s nominee to be
FCC Commissioner, is up to the task, to say the very, very least.
She currently serves as senior counsel for the U.S. Senate Sub-
committee on Communications Technology. She is essential to all
of us in both parties, and she has done that for us. She spent near-
ly 15 years working on communications issues, and I believe there
is no better qualified person for this position. She has a lot of expe-
rience at the FCC.

o))
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She has earned the respect of both Democrats and Republicans.
She is very calm. She’s brilliant, and she is very hard to defeat in
an argument of any sort.

[Laughter.]

The CHAIRMAN. Those of you who have worked with Jessica know
that she is meticulous, that she’s sharp, and above all else she is
professional.

And joining her on the FCC, I hope, is Ajit Pai, an attorney, and
like Jessica, has also worked at the FCC. He is a native of Parsons,
Kansas.

Now that makes a difference, not just to Pat Roberts and Senator
Moran, but to me, because there is an automatic rural prejudice
llouilt into your DNA, and on telecommunications I like that a whole
ot.

This is very important to me and to the people of my state. Mr.
Pai is a highly distinguished nominee with the experience and
knowledge necessary to fill this post with distinction.

Both of these nominees are very devoted public servants. They
are very excellent people. Both have a background at the FCC, as
I indicated, and then Congress and also in the private sector. So
they have pretty much done it all.

And that allows them to have a deep understanding of commu-
nications policy and the impact that it has on people around this
country and in different parts of the country. That sensitivity can-
not be simply picked out of the air.

And I expect both nominees to focus on closing the digital divide
that exists in our country and bring much needed expanded access
to all Americans, including rural Americans, who currently are un-
derserved.

I am not going to make this lengthy, because I don’t think we
need to. I think you are both going to swim right home. I look for-
ward to your testimony. I am very pleased that I can heartily sup-
port you both, and I hope we will do our work efficiently.

I turn now to what I refer to as the Vice Chair of the Committee.

STATEMENT OF HON. KAY BAILEY HUTCHISON,
U.S. SENATOR FROM TEXAS

Senator HUTcHISON. Thank you, Mr. Chairman. And I am
pleased that we are finally going to fill the two empty seats on the
FCC, and I think that both of the nominees have the required ex-
perience.

I will say that sometimes nominees come before us and for a va-
riety of reasons they have been nominated, but I have never seen
two who had the requisite experience that these two both have on
the FCC, on the Senate staffs, understanding the processes of the
Senate, and as well the FCC processes.

So, that goes a long way. There is no question that we have some
philosophical differences with certainly Ms. Rosenworcel, my dif-
ferences with the Chairman as well on the subject of net neutrality,
but also we have had common experiences on the broadband issue.

Which I am pleased to say, Mr. Chairman, I think we are going
to be able to have the broadband bill that we have worked so hard
for, because it seems that the House is now going to value the pub-
lic sector block D.
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And I think that is a great thing and due in large measure to
you and the nominee today. So I am very appreciative of that phi-
losophy that we do share.

I do want to say that I have had disagreements with the FCC
on the amount of regulation that they are doing. I believe if the
communications laws are short of addressing policy issues, it is the
responsibility of Congress to update the laws, and not the FCC’s
job to contort outdated statutes to fit the Commission’s desire to
impose new regulations.

I think the overregulation that we are seeing is going to stifle in-
novation in the most dynamic sector of our economy today, which
is the tech sector.

So I am going to watch closely but I am certainly appreciative
of the professionalism and the experience that we have in our
nominees and certainly look forward to working with them going
forward in the future.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. Senator Kerry is not here. Senator
DeMint is.

STATEMENT OF HON. JIM DEMINT,
U.S. SENATOR FROM SOUTH CAROLINA

Senator DEMINT. Thank you, Mr. Chairman. Mr. Chairman,
thank you for holding this important hearing today. I believe we
have before us two well-qualified nominees to serve at the FCC and
I hope and expect that we can move them through the full Senate
before we break for the holidays.

Before I make my comments about the nominees, though, I
would like to make a brief request of you, Mr. Chairman, that the
record for this hearing remain open for at least 1 week. We re-
cently had the hearing for the FTC Chairman’s renomination and
that record was closed after 48 hours. I feel that decision was un-
necessary and may yet prove to be a hindrance to completing the
confirmation process.

The CHAIRMAN. Unless I hear a lot of grumbling and shouting di-
rectly behind me, I am perfectly happy to grant that.

Senator DEMINT. Thank you, Mr. Chairman.

The last few days and months have reminded us that the biggest
threat to our economy is not a particular phone company, but an
army of government lawyers and bureaucrats that create uncer-
tainty. And the biggest threat to investment and innovation is not
a private Internet service provider but a public agency hell-bent on
over-regulating at any cost.

Ms. Rosenworcel and Mr. Pai, I certainly hope you go on to the
FCC with a mindset of humble public servants and not activist
agents seeking to expand the authorities of the Commission and
manipulate the marketplace to your preferred ends. And I don’t
think you will.

We cannot predict the future, especially in the communications
market. Unfortunately, our telecom laws and regulations presume
that we can predict the future, and these laws and regulations are
littered with policies that lock in paradigms that are now 15, 20,
even 80 years old. Many of our current telecom policies are better
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suited for more static industry structures like railroads, aviation,
and pipelines.

We need to be moving toward a comprehensive update of our
communications laws and regulations. If we simply continue the
rigid structure we know today, we will not have the innovation, the
investment, and the competition that we could have in this indus-
try, and we won’t see the subsequent jobs and growth in our broad-
er economy.

I have previously introduced, and plan to reintroduce, a Digital
Age Communication Act as a template, an example of how we need
to reform the regulatory structure. It is not an attempt to manage
economic functions within a particular industry, but an attempt in
effect to create a framework for freedom to thrive. Within that
framework, if there is damage or harm done, or if there is anti-
competitive activity going on, it gets addressed.

What we have today is a structure that is complex, rigid, and ex-
pensive to navigate. In fact, it seems designed more to help par-
ticular companies and business models than actual competition. It
creates a structure that forces private enterprise to conform rather
than innovate. It creates uncertainty and benefits those with the
most lawyers and lobbyists instead of encouraging innovators.

Innovation and entrepreneurship flourish when we have people
developing ideas for millions of consumers who can make their own
individual decisions. And when we have competitors and millions
of people making their own decision, that creates vibrant econo-
mies. That’s what the American economy at its best is all about.

But the American economy is in jeopardy today as we look at
this expanding regulatory state. And that is why your roles at the
FCC are going to be critically important during the next several
years.

Some people in this room see communications as a government
utility, something the government should operate, something the
government should manage. Some honestly believe the government
can efficiently manage economic functions.

History has proven many times that this is a false utopian
dream. We simply cannot do it, particularly in a dynamic industry
like communications.

I hope you both help to move America back towards a free-mar-
ket economy. We must believe in the power of individual freedom
and private enterprise to create a vibrant marketplace and improve
the American economy.

So, thank you, Mr. Chairman. I yield back.

The CHAIRMAN. Thank you very much, Senator DeMint. I would
like to proceed to the introducers unless I hear a chorus of com-
plaint.

Senator WICKER. How about one? Oh, I'm sorry. Go ahead.

[Laughter.]

The CHAIRMAN. That is my “go” signal. We are very honored to
have Senator Roberts here. He represents Kansas, as does Senator
Moran, and they are going to colorfully, with distinction and elo-
quence, introduce one of our candidates.

Please go ahead.
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STATEMENT OF HON. PAT ROBERTS,
U.S. SENATOR FROM KANSAS

Senator ROBERTS. All right, Mr. Chairman. I don’t know if this
is on. Mr. Chairman, can you hear me?

The CHAIRMAN. Technology.

Senator ROBERTS. Frank, can you hear me? Jim, can you hear me
for the first time?

[Laughter.]

Senator ROBERTS. Mr. Chairman, Ranking Member Hutchison,
and members of the Committee, my colleagues. This is a real privi-
lege for me to introduce Ajit Pai, who is a native of my home state
of Kansas—Parson, Kansas, America, for his nomination to be a
member of the Federal Communications Commission.

After meeting with Mr. Pai and examining his accomplishments,
I think any of my colleagues who have had this opportunity would
be hard pressed to find a more qualified candidate to fill this posi-
tion.

Now, stick with me, because I have the résumé opportunity. My
colleague and good friend, Jerry Moran, has the character part of
this presentation. But in terms of the unprecedented accomplish-
ments of this young man, stick with me here.

His professional background both in government and the private
sector has provided him with an expansive understanding, to say
the least. Before starting his impressive career in telecommuni-
cations law, he earned his Bachelor of Arts from Harvard. He went
on to receive his law degree at the University of Chicago, where he
served as Editor of the school’s law review.

Then he completed a one-year clerkship upon graduation with
U.S. District Judge Martin L.C. Feldman. After completing his Fed-
eral clerkship, Mr. Pai accepted a position as Trial Attorney with
the U.S. Department of Justice Antitrust Division Task Force.

Years later he would return to the Department of Justice, Office
of Legal Policy, as Senior Counsel working on national security and
judicial administration as well as communications.

He also led the implementation of Executive Order—a rather fa-
mous one, 133-53, establishing the President’s board on safe-
guarding Americans’ civil liberties.

He has also spent a significant time in the U.S. Senate as coun-
sel on the Judiciary Committee, where he earned the reputation of
being able to work with all staffers in a collegial manner, even if
they were on the opposite side of the issue. Whatever he has in
terms of talents in that respect maybe we could use a spoonful or
two ourselves.

In 2003 while on the Judiciary Committee, Mr. Pai served as the
Deputy Chief Counsel for the Subcommittee on Administrative
Oversight and the Courts, where he primarily served as Lead
Counsel on constitutional and communications and antitrust
issues.

In 2005 he returned to the Senate Judiciary Committee as the
Chief Counsel for the Subcommittee on Constitutional and Civil
Rights, Property Rights, taking the lead on communications, Inter-
net regulations and antitrust issues.
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He also has firsthand experience and understanding tele-
communications from the industry perspective. That should be
helpful, to say the least.

From 2001 to 2003 he was Associate General Counsel for
Verizon. His major accomplishments while working for Verizon in-
cluding drafting the amicus brief to the Supreme Court in National
Cable and Telecommunications Association v. Gold Power Com-
pany, and working with engineering and business teams to estab-
lish wireline broadband standard setting organization.

He then went on to spend over 3 years working at the FCC,
which I highlight because his work there undoubtedly provides him
with the knowledge and experience necessary to be an effective
Commissioner.

From 2007 to 2011, he served as Associate General Counsel, Dep-
uty General Counsel, and later Special Adviser to the General
Counsel, where he was extensively involved in matters involving
the Internet, cable, wireless and other FCC-related issues.

Most notably, during his time at the FCC, he successfully argued
before and prevailed in the U.S. Court of Appeals for the D.C. Cir-
cuit—no small accomplishment—in case of National Cable and
Telecommunications Association v. The FCC.

He is currently a partner at Jenner & Block, where he represents
the communications industry. He is someone we are extremely
proud to call a Kansan.

And because of his background growing up in our state, he is
sensitive to the importance of communications services for rural
Americans, as the Chairman has pointed out the importance of
that perspective.

I am sure you can all agree after meeting personally with him
as you prepared for this hearing, or in his capacity as a former
staffer, that he has forward vision for the FCC and his very wide
experience and understanding of the law will allow him to fairly
and objectively carry out his duties as Commissioner.

In closing, Mr. Chairman, he has done it all, and he has done
it well. I cannot think of a more qualified person to serve as a Com-
missioner of the Federal Communications Commission, and I ask
my colleagues to fully support his nomination.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Roberts. That is high praise.

Senator Moran?

STATEMENT OF HON. JERRY MORAN,
U.S. SENATOR FROM KANSAS

Senator MORAN. Mr. Chairman, and Ranking Member, thank you
very much for the opportunity to join you here today. This is my
first opportunity as a member of the U.S. Senate to serve the role
of introducing. I am pleased to see that Chairman Rockefeller has
complete control of his committee. I got seriously nervous that my
opportunity was going to be short-circuited when you asked if there
was any opposition to hearing from either Senator Roberts or I,
and glad that was not the case, because this is a real honor for me
to introduce and to support Ajit Pai.

Senator Roberts and I consider him a friend, and a fellow Kan-
san. He is the son of immigrants and his parents are here. Ajit is
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a humble and hard worker, just what you would expect from a na-
tive Kansan. He is the type of person that you would like to have
as your neighbor.

He is only the second Kansan to ever be nominated to serve on
the Federal Communications Commission and the first since Bob
Wells served on the Commission from 1969 to 1971.

The issues before the FCC today are critically important to
America’s economic and global competitiveness. I don’t know, in my
14 years in the House and now 10 months as a United States Sen-
ator, that there has ever been a time in which I have spent more
effort at trying to determine what the FCC is doing and what it
means to Kansans, to rural America, and to our country.

These issues range from how we manage and promote the effi-
cient use of spectrum resources, crafting policies that will expand
broadband access to more Americans and connect more schools,
more libraries and more hospitals.

The FCC’s decisions will help define how we encourage competi-
tion, promote innovation, create jobs and drive our economy into
the future.

In order to succeed, the Commission requires smart, talented pol-
icy leaders, leaders who respect free markets and understand the
regulations should be balanced with pro-growth economic prin-
ciples. Ajit Pai is one of those leaders.

The FCC also needs Commissioners who are committed to the
needs of all Americans including those who live in rural America,
so it also can innovate and be competitive in marketplaces along
with those who live in suburban and urban areas.

A native of Parsons, Kansas, Ajit will bring an understanding of
the challenges facing our part of the country at this vital time for
the future of telecommunications. His broad range of legal and pol-
icy experience at the FCC, at the U.S. Senate on the Judiciary
Committee, at the Department of Justice, and in the private sector
will be tremendous assets as he seeks to balance the regulatory
role of the FCC with the need to encourage competition and free-
market principles.

Ajit Pai is a public servant of the highest caliber and a man with
the highest level of integrity and character. Senator Roberts and I
are proud to recommend his swift and unanimous confirmation as
a Commissioner of the FCC by the full Senate.

I thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator, very much. And that also
constitutes very high praise. I thank both of you for your courtesy,
not only to the nominee but to this committee. You were succinct,
eloquent, and I emphasize succinct.

[Laughter.]

The CHAIRMAN. At this point, I would like to call Jessica
Rosenworcel and Ajit Pai forward.

And Ms. Rosenworcel, so I would ask you to speak first. Ajit Pai
after that. I hope that you will both introduce family members and
relatives or anybody that you might like sitting behind you.
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STATEMENT OF JESSICA ROSENWORCEL, NOMINEE TO BE
COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION

Ms. ROSENWORCEL. Good afternoon, Chairman Rockefeller, Rank-
ing Member Hutchison and the distinguished members of this
Committee.

Thank you for the opportunity to appear before you today as a
nominee for Commissioner of the Federal Communications Com-
mission. For nearly 5 years, I have had the privilege of serving this
Committee as Senior Communications Counsel, so I am accustomed
to these halls, this room, and the deliberations of this body, but I
can assure you that sitting at this table today is a different experi-
ence altogether.

I would like to start by introducing my family. Sitting behind me
is my terrific husband of 11 years, Mark Bailen, and until very re-
cently, sitting beside him, were our children Caroline Frances, age
five and Emmett Joseph, age two.

[Laughter.]

Ms. ROSENWORCEL. Like the parents the world around, they are
our pride and joy. And though they are not here today, I would also
like to note my parents, Elliott and Willa Rosenworcel. They are
at home in Hartford, Connecticut.

I like to think that a commitment to public service runs in my
family. My father served in the Air Force, going on to a career as
a nephrologist in Hartford. For three decades, he also ran the city
clinic for hypertension and kidney failure. My mother has spent the
last two decades helping run a soup kitchen in Hartford. And my
grandfather before them served in the United States Customs Serv-
ice here in Washington. My great grandfather before that served
the public in a different way—he swept the streets of New York.

It is a great honor to have been nominated by President Obama
to serve as a Commissioner on the Federal Communications Com-
mission.

Communications technologies are a source of tremendous oppor-
tunity. They support our commerce, they connect our communities,
and they enhance our security. They help create good jobs.

And by unlocking the full potential of broadband, we will alter
the way we educate, create, entertain and govern ourselves. This
reminds us of the great sweep of FCC authority and its impact on
what every American reads, sees, and hears.

But communications technology is changing at a brisk pace.
Laws and regulations struggle to keep up. The challenge for the
FCC is identifying how to inspire the best in communications in a
world where change is a constant and innovation can invert what
we think we know.

In approaching this challenge, I believe a little humility helps.

At the same time, it’s absolutely essential that the FCC honor
the values that are at the core of the Communications Act.

That means the safety of our people is paramount. New commu-
nications technologies should facilitate our security and promote
the safety of life and property.

That means universal service, no matter who you are or where
you live in this country, you should have access to first-rate com-
munications service. To prosper in the twenty-first century, all of
our communities, urban, rural and everything in-between, need
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this access. Our communications networks and the access they pro-
vide should be the envy of the world.

This means competitive markets. They are the most effective
means of facilitating innovation and ensuring the public reaps its
benefits.

This means a fierce commitment to consumer protection. Com-
munications technology and media are growing more complex. It is
vitally important to get consumers the information they need to
make good choices. We should strive too to help parents and fami-
lies navigate the bewildering digital world of media and commu-
nications.

These values derive from the law. If confirmed, they will inform
my efforts going forward.

If confirmed, it will be an honor to continue to work with the
Members of this Committee. I pledge to listen to you, the Congress,
thos? with business before the FCC, and above all, the American
people.

If confirmed, it will be an honor to work with the talented mem-
bers of the Commission today: Chairman Genachowski, Commis-
sioner McDowell and Commissioner Clyburn. Though I have only
recently made his acquaintance, if confirmed I believe it will also
be a pleasure to work with the individual sitting next to me today,
Mr. Pai.

Finally, I believe the FCC is blessed to have a staff of uncommon
skill. If confirmed, I know it will be a pleasure to work with them
day-in and day-out.

In closing, Chairman Rockefeller and members of the Committee,
thank you again for the opportunity to appear before you today. I
look forward to answering your questions.

[The prepared statement and biographical information of Ms.
Rosenworcel follow:]

PREPARED STATEMENT OF JESSICA ROSENWORCEL, NOMINEE TO BE COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Good afternoon, Chairman Rockefeller, Ranking Member Hutchison, and the dis-
tinguished members of the Committee.

Thank you for the opportunity to appear before you today as a nominee for Com-
missioner of the Federal Communications Commission. For nearly five years, I have
had the privilege of serving this Committee as Senior Communications Counsel. So
I am accustomed to these halls, this room, and the deliberations of this body. But
I can assure you that sitting at this table today is a different experience altogether.

I would like to start by introducing my family. Sitting behind me is my terrific
husband of eleven years, Mark Bailen. Sitting beside him are our children, Caroline
Frances, age five, and Emmett Joseph, age two. Like parents the world round, they
are our pride and joy.

Though they are not here today, I also would like to note my parents, Elliott and
Willa Rosenworcel. They are at home in Hartford, Connecticut.

I like to think that a commitment to public service runs in my family. My father
served in the Air Force, before going on to a career as a nephrologist in Hartford.
For three decades he also ran the city clinic for hypertension and kidney failure.
My mother has spent the last two decades helping run a soup kitchen in Hartford.
My grandfather before them served in the United States Customs Service here in
Washington. My great grandfather before that served the public in another way-he
swept the streets of New York.

It is a great honor to have been nominated by President Obama to serve as a
Commissioner on the Federal Communications Commission.

Communications technologies are a source of tremendous opportunity. They sup-
port our commerce, they connect our communities, and they enhance our security.
They help create good jobs. And by unlocking the full potential of broadband, we
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will alter the way we educate, create, entertain, and govern ourselves. This reminds
us of the great sweep of FCC authority, and its impact on what every American
reads, sees, and hears.

But communications technology is changing at a brisk pace. Laws and regulations
struggle to keep up. The challenge for the FCC is identifying how to inspire the best
in communications in a world where change is a constant and innovation can invert
what we think we know.

In approaching this challenge, I believe that a little humility helps.

At the same time, it is absolutely essential that the FCC honor the values that
are at the core of the Communications Act.

This means that the safety of our people is paramount. New communications tech-
nologies should facilitate our security and promote the safety of life and property.

This means universal service. No matter who you are or where you live in this
country, you should have access to first-rate communications service. To prosper in
the 2151 century, all of our communities-urban, rural, and everything in between-
need this access. Our communications networks, and the access they provide, should
be the envy of the world.

This means competitive markets. They are the most effective means of facilitating
innovation and ensuring the public reaps its benefits.

This means a fierce commitment to consumer protection. Communications tech-
nology and media are growing more complex. It is vitally important to get con-
sumers the information they need to make good choices. We should strive, too, to
help parents and families navigate the bewildering new digital world of media and
communications.

These values derive from the law. If confirmed, they will inform my efforts going
forward.

If confirmed, it will be an honor to continue to work with the members of this
Committee. I pledge to listen to you, the Congress, those with business before the
FCC-and above all, the American people.

If confirmed, it will be an honor to work with the talented members of the Com-
mission: Chairman Genachowski, Commissioner McDowell, and Commissioner Cly-
burn. Though I have only recently made his acquaintance, if confirmed, I believe
it also will be a pleasure to work with the individual sitting next to me today, Mr.
Pai.

Finally, I believe that the FCC is blessed to have a staff of uncommon skill. If
confirmed, I know it will be a pleasure to work with them day in, and day out.

In closing, Chairman Rockefeller and members of the Committee, thank you again
for the opportunity to appear before you today. I look forward to answering your
questions.
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The CHAIRMAN. Thank you, Ms. Rosenworcel. These are huge
nominations and they have vast effect on the future of our country,
for better or for worse.

I think it is hard to overstate the importance of the Federal Com-
munications Commission and its reach. So I want that very clearly
understood.

Mr. Pai, I would welcome your statement.

STATEMENT OF AJIT PAI, NOMINEE FOR COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. PAl Thank you, Mr. Chairman. Chairman Rockefeller, Rank-
ing Member Hutchison, members of the Committee. Thank you
very much for giving me the opportunity to appear before you
today. I appreciate as well the many courtesies you have extended
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to me during this process. I have enjoyed my meetings with you
and your staff. And if confirmed, I look forward to continuing that
productive dialogue as well as serving with my distinguished coun-
terpart, Ms. Rosenworcel.

I also would like to thank Senators Roberts and Moran for their
very kind introductions. Their support of me has been as gracious
as their service on behalf of the people of Kansas has been out-
standing.

Last but certainly not least, I would like to thank the President
for nominating me. I am deeply humbled by the honor. And if con-
firmed by the Senate, I will do my best to be worthy of the privi-
lege of serving the American public in this capacity.

With the Committee’s indulgence, I would like to introduce the
members of my family who are in attendance. This might take
awhile, hence the word “indulgence.” Supporting me today and all
days is my wonderful wife, Janine. My son, who has absconded for
reasons—well, he wanted to make a contribution to the record, un-
fortunately. Alexander, who just turned 3 months old this past——

The CHAIRMAN. Can I ask if those who you identify if they at
least raise their hands?

[Laughter.]

The CHAIRMAN. Thank you.

Mr. Pal. My parents, Radha and Varadaraj Pai. My mother-in-
law and father-in-law, Marianne and Bob Van Lancker. My broth-
er-in-law, Bob Van Lancker. My cousin Dinesh Pai and his mother,
Meera Pai. My cousin Vaishali Kamath and her husband Praveen,
and members of my extended in-law family, Jan and Rod Gaumer,
Deborah Nicholson, who took my son Alexander outside the room,
and Agnes Butsko, who is probably the most technologically savvy
one of us at 80-something years of age.

I also wish to remember on this day, my late grandparents. They
never could have imagined that their sacrifices and the sacrifices
of their children would have culminated in this proceeding worlds
and a century away.

As my introducers pointed out, I am the child of immigrants. My
parents came to the United States from India exactly 40 years ago,
with about ten dollars in their pockets and a willingness to work
very hard and a belief in the American Dream. They settled in Par-
sons, Kansas in the late 1970s.

Just to give you a sense of the geographic scope of the place, Par-
sons is a town of about 10,000 people, approximately 150 miles
south of Kansas City. After settling in Parsons, my parents began
serving the community as doctors at the county hospital. They still
work there to this day.

I can say that I am glad I grew up in rural Kansas. The friends
I made and the experiences I had gave me valuable perspective on
life. And as I grow older I find that I appreciate that perspective
ever more.

Now, as a child in rural Kansas, I remember that it was expen-
sive to make long distance calls using our bulky telephone, espe-
cially to relatives abroad. So our conversations tended to be effi-
cient more than expansive. I recall also that we only could choose
among three channels on the manual dial of our television.
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Now cable television was unavailable to us at that time, but we
did eventually have a satellite dish installed in our backyard. The
dish was approximately ten feet across and with it we could watch
non-broadcast programming if we typed in the channel coordinates
into a set-top box and then waited a minute or two for the satellite
dish to reposition itself.

In sum, the products and services offered by the communications
industry, at least from my youthful vantage point, were rather lim-
ited.

Suffice it to say of today’s communications landscape that we are
not in the Kansas of my childhood anymore. Today we see conver-
gence as cable, telephone, satellite and wireless companies compete
against each other to provide traditional and novel services.

We see an explosion in content and the development of ever new
ways and faster ways for people anywhere in the world to access
that content. And we see personal communications devices that are
as powerful if not more powerful than computers that once filled
up an entire room.

Now, I believe that these developments have made our lives bet-
ter, richer and in some cases even longer. And for this the private
sector deserves the lion’s share of the credit. After all, private com-
panies and entrepreneurs took risks, they raised and invested cap-
ital, they brought new products and services to the marketplace,
and they employed millions of people along the way.

But I think it is also important to recognize the role that the
Federal Communications Commission, the Nation’s premier com-
munications agency, has played in this technological revolution.

When it prioritizes competition and innovation, the FCC allows
the private sector to deliver to the American public rapid, efficient
nationwide communications services at reasonable prices, precisely
the charge that Congress gave the Agency in the first section of the
Communications Act of 1934.

Now, speaking of 1934, a prominent national newspaper that
year profiled the very first Commissioners to be appointed to the
FCC. The title of the article referred to them as—and I quote—
“Rulers of the Air.”

Now were I fortunate to be confirmed to the same position, my
ambition would be far more modest. I would not bring an ideolog-
ical mission to the Agency. I would hold no favor for or prejudice
against any company, segment of the industry, or technology.

Instead, on each matter, my approach would be the same. I
would review the record closely. I would stay within the bounds of
the Commission’s authority as set by Congress, and I would work
collegially with the Chairman, my fellow Commissioners and Agen-
cy staff to come up with solutions carefully calibrated to solve com-
mon problems.

Now I want to say as well that my decisionmaking process would
incorporate and reflect a respect for others outside of the Agency.
For example, I would seek to build a collaborative relationship with
Congress, including the Members and staff of this Committee.
Similarly, I would consult as appropriate with the private sector,
Executive Branch agencies, state and local governments, consumer
groups, and others impacted by the Commission’s agenda.
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I believe a good Commissioner must be a good listener. If I am
fortunate to be confirmed, I will do my best to hear what all stake-
holders have to say. In discharging my responsibilities, I always
would be mindful of the implicit goal of communications policy to
maximize the benefits of competition and innovation for all Amer-
ican consumers, whether they live in a big city or in rural Kansas.
Or to put it in more personal terms, to enable my son, when he
is my age, to marvel at how far communications services have come
in his lifetime.

Chairman Rockefeller, Ranking Member Hutchison, members of
the Committee, thank you once again for giving us this oppor-
tunity. I look forward to your questions and I request that my full
statement be made a part of the record.

. l[lThe] prepared statement and biographical information of Mr. Pai
ollow:

PREPARED STATEMENT OF AJIT PAI, NOMINEE TO BE COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION.

Chairman Rockefeller, Ranking Member Hutchison, and members of the Com-
mittee, thank you for giving me the opportunity to appear before you today. I am
grateful to you for taking the time out of your busy schedules to consider my nomi-
nation to the Federal Communications Commission. I appreciate as well the many
courtesies you have extended to me during this process. I have enjoyed my meetings
with you and your staff, and if I am fortunate enough to be confirmed, I look for-
ward to continuing our productive dialogue.

I also would like to thank Senators Roberts and Moran for their very kind intro-
ductions. Their support has been as gracious as their service on behalf of the people
of Kansas has been outstanding.

Last but certainly not least, I would like to thank the President for nominating
me. I am humbled by the honor. If confirmed by the Senate, I will do my best to
be worthy of the privilege of serving the American public in this capacity.

With the Committee’s indulgence, I would like to introduce members of my family
who are in attendance. Supporting me today and all days are my wonderful wife,
Janine; my son, Alexander, who turned three months old this past weekend; my
mother and father, Radha and Varadaraj Pai; my mother-in-law and father-in-law,
Marianne and Bob Van Lancker; my brother-in-law, Bob Van Lancker; my cousin,
Dinesh Pai, and his mother, Meera Pai; my cousin, Vaishali Kamath, and her hus-
band, Praveen; and members of my extended in-law family, Janet and Rod Gaumer,

Deborah Nicholson, and Agnes Butsko, the last of whom may well be the most
technologically savvy of all of us at eighty-something years of age. I also wish to
remember my late grandparents, who never could have imagined that their sac-
rifices and those of their children would culminate in this proceeding, a world and
a century away.

As my last comment suggests, I am the child of immigrants. My parents came
to the United States from India exactly 40 years ago with about $10 in their pock-
ets, a willingness to work hard, and a strong belief in the American dream. In the
late 1970s, they moved to Parsons, Kansas. Parsons is a town of about 10,000 people
located approximately 150 miles south of Kansas City. After settling in Parsons, my
parents began serving the community as doctors at the county hospital. They still
work there today. My sister, Sheila, and I received quality educations in the local
public schools. I am glad I grew up in rural Kansas. The friends I made and the
experiences I had gave me a valuable perspective on life, and I have grown to appre-
ciate that perspective ever more as I get older.

As a child, I remember having a bulky telephone, which was connected by a thick
wire to a jack in the wall. It was expensive to make long-distance calls, especially
to relatives abroad, so our conversations were efficient rather than expansive. I re-
call that we only could choose among three channels on the manual dial of our tele-
vision. Cable television was not available, but we ultimately got a satellite dish in-
stalled in our back yard. The dish was approximately 10 feet across. With it, we
could watch non-broadcast programming if we typed the channel coordinates into
a set-top box and waited a minute or two for the satellite to reposition itself. We
had ready access to just two newspapers: the local daily, which usually covered na-
tional news with snippets from wire reports, and a paper devoted to agricultural
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issues. In sum, the products and services offered by the communications industry,
as far as I could tell from my youthful vantage point, were rather limited.

Suffice it to say of today’s communications landscape that we are not in the Kan-
sas of my childhood anymore. We see convergence as cable, telephone, satellite, and
wireless companies compete against each other to provide traditional and novel
services. We see an explosion in content, and the development of new and faster
ways for people anywhere in the world to access that content. We see personal com-
munications devices that are more powerful than computers that once filled up a
room.

Perhaps the best concrete example of innovation in communications is the
smartphone that I routinely carry in my pocket. On this one platform, I have
watched videos of television shows, read not just articles from various national
newspapers but entire books, and listened to radio stations from across the country.
The device also has allowed me to do things that either didn’t exist back when I
was a child or have nothing necessarily to do with communications. For instance,
I have e-mailed and sent text messages to my friends and family. I have taken pic-
tures and created videos of my son, and immediately have shared them with people
as far away as Australia. I have navigated the roadways, bought airline tickets,
made restaurant reservations, and even installed a cabinet using an application
that turns the device into a leveler. I—and perhaps you too—usually take
functionalities like this for granted.

But can you imagine my reaction had I been handed this device three decades
ago? I and most Americans surely would have been astonished by the full range of
communications technologies that consumers enjoy today. These technologies have
made our lives better, richer, and in some cases, even longer. For this, the private
sector deserves the lion’s share of the credit. After all, companies and entrepreneurs
took risks. They raised and invested capital. They brought new products and serv-
ices to market. And they created millions of jobs along the way. But it also is impor-
tant to recognize the role that the Nation’s premier communications agency, the
Federal Communications Commission, has played in this technological revolution.
When it has prioritized competition and innovation, the FCC has allowed the pri-
vate sector to deliver to the American people rapid, efficient, nationwide communica-
tions services at reasonable prices—the very charge Congress gave the agency in the
first section of the Communications Act of 1934.

Speaking of 1934, a prominent national newspaper that year profiled the very
first Commissioners to be appointed to the FCC. The title of the article referred to
them as “Rulers of the Air.” Were I fortunate to be confirmed to the same position,
my ambition would be far more modest. I would not bring an ideological mission
to the agency. I would hold no favor for or prejudice against any particular com-
pany, segment of the industry, or technology. On each matter presented to the full
Commission, my approach would be the same. I would study the record closely. I
would stay within the boundaries of the Commission’s authority, as set forth by
Congress. And I would work collegially with the Chairman, my fellow Commis-
sioners, and agency staff to come up with solutions carefully calibrated to solve
problems. My aim would be to help the FCC establish a regulatory framework that
enables the communications sector to achieve even greater heights.

My decisionmaking process also would reflect a respect for those outside the agen-
cy with an important interest in the FCC’s work. I would seek to build a collabo-
rative relationship with Congress, including the members and staff of this Com-
mittee. Having worked in the Senate, I will bring to the Commission a firsthand
understanding of and appreciation for congressional prerogatives. Similarly, I would
consult as appropriate with the private sector, Executive Branch agencies, consumer
groups, state and local governments, and others impacted by the Commission’s
agenda. A good Commissioner must be a good listener, and if confirmed, I will do
my best to make sure that I hear what all stakeholders have to say.

In discharging my responsibilities, I always would be mindful of the implicit goal
of communications policy: to maximize the benefits of competition and innovation
for all American consumers, whether they live in a big city or rural Kansas. Or to
put it in more personal terms: to enable my son to marvel, when he is my age, at
just how far communications services have come in his lifetime.

Chairman Rockefeller, Ranking Member Hutchison, and members of the Com-
mittee, thank you once again for affording me an opportunity to testify today. I look
forward to your questions.
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have not held any offices with any state or national political party, political action
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Marshall Memorial Fellowship, awarded by the German Marshall Fund of the
United States (2011).
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vidually or with others. Also list any speeches that you have given on topics rel-
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egon Law Review 535 (1998).
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been nominated.
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18. Given the current mission, major programs, and major operational objectives
of the department/agency to which you have been nominated, what in your back-
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pointment to the position for which you have been nominated, and why do you wish
to serve in that position?

With respect to my background, first and foremost, I have extensive Commission
experience. I worked in the agency’s Office of General Counsel (OGC) for almost four
years on a wide variety of communications law issues and administrative matters.
Because OGC’s Administrative Law Division (which I supervised for a time as Dep-
uty General Counsel) reviews virtually every significant proposed Commission deci-
sion, I had a broad and deep view of the agency’s overall docket, and worked on
a wide variety of media, wireline, wireless, spectrum, and public safety issues. Over
time, I also interacted with Commission-level leadership and every Bureau and Of-
fice, and I became quite familiar with agency personnel and procedures. Knowledge
of the agency’s law, rules, and people is indispensable for Commissioners charged
with primary responsibility for decisionmaking.

Second, my other professional experience has given me a good understanding of
law, government, and business. From my years on Capitol Hill, I learned about the
intricacies of the legislative process and gained a respect for members’ prerogatives
and perspectives. My time at the U.S. Department of Justice’s Office of Legal Policy
taught me about the importance of inter-branch consultation and inter-agency co-
ordination. My work at Verizon gave me a better understanding of how the regu-
latory landscape affects corporate strategy and execution and how the communica-
tions industry operates. During my service in the Telecommunications Task Force
at the U.S. Department of Justice’s Antitrust Division, I helped to evaluate a num-
ber of telecommunications transactions, large and small, and to assess requests for
regulatory relief following the enactment of the Telecommunications Act of 1996. Fi-
nally, as a law clerk to Judge Martin Feldman of the Eastern District of Louisiana,
I obtained an in-depth education in the judicial process and the importance of time-
ly, thorough resolution of claims. In sum, I believe my experience in all three
branches of government, an independent agency, and a large company give me a
good foundation to serve on the Commission.

Third, I have management experience. My most significant management role was
as Deputy General Counsel in OGC, as described in more detail in response to the
next question. I also served as Chief Counsel of the U.S. Senate Judiciary Commit-
tee’s Subcommittee on the Constitution, Civil Rights, and Property Rights. In this
position, I managed the Subcommittee’s agenda, worked with members and staff of
both parties, and led then-Senator Brownback’s team in evaluating everything from
Supreme Court nominations to immigration legislation. I believe such management
experience would help me run an office as an agency principal.

Finally, throughout my professional career, I have always done my best to work
with colleagues 1n a collegial manner and to reach cooperative solutions to problems.
Even if the person with whom I am dealing has an irreconcilably opposing view on
an issue, I try to disagree agreeably. Fortunately, the bulk of the Commission’s
work proceeds by consensus; most votes are unanimous, and the agency has a col-
laborative culture. But on those rare occasions when divisions arise on a Commis-
sion-level item, my approach would be one of constructive engagement and then, if
necessary, respectful disagreement.

I wish to be a Member of the Federal Communications Commission for two basic
reasons. First, I believe in public service. For most of my career, I have worked for
the United States, and my client has been the public interest. It would be a privi-
lege once again to contribute to the FCC’s mission, especially in a decision-making
role. Second, the communications industry has brought tremendous benefits to the
American economy generally and American consumers in particular. Perhaps more
than any other, it is characterized by innovation and change. I would welcome the
opportunities to serve as a Member at the agency that plays an important role in
this dynamic field and to do my best to ensure that the communications industry
continues to contribute to economic growth and the welfare of consumers.

19. What do you believe are your responsibilities, if confirmed, to ensure that the
department/agency has proper management and accounting controls, and what ex-
perience do you have in managing a large organization?

The Chairman of the FCC is the agency’s chief executive officer. Nevertheless,
were I fortunate enough to be confirmed as a Commissioner, I would take as active
a role as possible in ensuring that the agency was managed properly. The most im-
portant way a Commissioner can do this is by fully and timely participating in Com-
mission proceedings, especially proposed items that the Chairman has placed on a
meeting agenda or on circulation. Helping the Commission reach and issue a final
decision in a timely manner not only reflects good government, but also gives par-
ties to a particular proceeding the resolution they deserve.

In terms of administrative issues, I would work to improve agency management
in several ways. Most importantly, I would urge the Chairman, other Commis-
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sioners, and staff to take full advantage of the Commission’s February 2011 order
amending various Part 0 and Part 1 rules of agency organization, practice, and pro-
cedure (for which I was the primary drafter while I was at the Commission and
which is available at htip://transition.fec.gov/Daily Releases/Daily Business/
2011/db0211/FCC-11-16A1.pdf by broadening the use of electronic filing; termi-
nating more dormant proceedings; expanding the number of docketed proceedings;
issuing more electronic and fewer hardcopy notifications of new filings or other
changes in a particular docket; and dismissing plainly defective petitions for recon-
sideration on the staff level (rather than at the Commission level, in order to con-
serve scarce resources). In addition, there are a number of areas relatively removed
from public attention where agency processes could be improved. For instance, Com-
mission procurement is particularly important at a time of fiscal constraint, and I
would seek to make sure that Commission procurement processes were consistent
with the Federal Acquisition Regulation, as well as basic principles of accountability
and proper stewardship of Federal funds. Finally, I would work to maintain good
relations with Congress by, among other things, keeping the door open to members
and staff with an interest in agency issues and urging the timely completion of re-
ports required by statute to be submitted to Congress.

The best example of my experience managing a large organization would be my
service as Deputy General Counsel at the Commission. In that role, I led a team
of approximately 40 lawyers in OGC’s Administrative Law Division. As described on
its website, the Division “reviews all draft Commission decisions for legal suffi-
ciency. Division staff provide legal advice to the Commission concerning a wide
array of statutes, regulations, and procedures, including, for example, the Commu-
nications Act of 1934, as amended by the Telecommunications Act of 1996, the Ad-
ministrative Procedure Act, the Freedom of Information Act, the Privacy Act, the
Regulatory Flexibility Act, the Paperwork Reduction Act of 1995, the Government
in the Sunshine Act, the Contract with America Advancement Act of 1996, nego-
tiated rulemaking and alternative dispute resolution, the Commission’s procedural
rules, procurement issues, the agency’s ex parte and ethics rules (including receipt
of gifts by the Commission and its employees, reimbursed travel expenses, and lob-
bying disclosure).” See http://www.fcc.gov/encyclopedia/administrative-law-divi-
ston-office-general-counsel.

Given the importance, breadth, and sheer volume of the matters that came
through the Division for review, careful management was necessary to ensure that
the Commission—from Commissioners’ offices to the staff in agency Bureaus and
Offices—could function in a timely, appropriate manner. Accordingly, as supervising
head, it was crucial to keep abreast of all activities of the lawyers within the Divi-
sion. To this end, I provided as much detailed feedback as possible on items the
team leaders sent to me for review, and I made affirmative efforts to become more
knowledgeable in areas of law in which they were subject matter experts. Similarly,
I communicated promptly to Division leaders the policy choices and requests for
legal advice made by Commission and Bureau leadership. I also held a weekly meet-
ing that was attended by the Division Chief, the two deputy chiefs, the six assistant
general counsels who served as team leaders for different areas, and representatives
from the Office of General Counsel’s Transactions Team and Litigation Division.
Prior to each meeting, the assistants circulated a report detailing all pending and
recently resolved business in the areas within their purview. At the meeting itself,
I offered updates on upcoming Commission meetings or other issues affecting the
Division. I then asked each attendee to discuss any substantive or administrative
matters with the group. This process allowed me to ensure that the Division’s work
was proceeding smoothly and allowed team leaders a better sense of how to manage
their team members with respect to ongoing and future projects. I also consulted
frequently with the Division Chief and/or individual team leaders one-on-one in
order to resolve more sensitive issues not suited for group-wide discussion. I offer
this detailed description of my work as Deputy General Counsel to demonstrate that
my management style was, and would be, engaged, efficient, and collegial.

20. What do you believe to be the top three challenges facing the department/
agency, and why?

I believe the top three challenges facing the Federal Communications Commission
are as follows:

(1) Optimizing private sector incentives to invest in, create, and maintain cut-
ting edge communications networks, products, and services. As mentioned
above, the hallmarks of the communications industry are innovation and
change. And generally speaking, consumer welfare is maximized when the mar-
ketplace offers improved technology at competitive prices. When the Commis-
sion acts, it should be mindful of the importance of the communications indus-
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try to our international competitiveness, economic growth, and Americans’ qual-
ity of life.

(2) Solving the “big” problems. The Commission should resolve important mat-
ters that have long simmered on its dockets without final resolution. Chairmen
and Commissioners of both political parties have struggled with these issues,
and often for good reasons. However, industry and the public would benefit from
decisive Commission action. Uncertainty about the rules of the road poorly
serves carriers and, ultimately, consumers. I would make a sincere commitment
to help the agency make difficult but necessary policy choices in important mat-
ters were the Senate to afford me the privilege of serving as a Commissioner.

(3) Adopting spectrum policies that meet the demands of the broadband age.
American consumers’ greater use of increasingly sophisticated communications
technology is putting unprecedented demands on communications networks and
spectrum. In particular, mobile broadband data usage is exploding as more con-
sumers use their mobile devices to watch videos, surf the Internet, and more.
Given these trends, the Commission will need to allocate and establish service
rules for the spectrum within its jurisdiction in ways that ensure efficient, tech-
nically feasible use (consistent with statutory guidelines).

B. POTENTIAL CONFLICTS OF INTEREST

1. Describe all financial arrangements, deferred compensation agreements, and
other continuing dealings with business associates, clients, or customers. Please in-
clude information related to retirement accounts.

During my employment at Verizon Communications Inc., I contributed to a 401(k)
plan (with a proportionate matching amount contributed by the company). That
plan, over which I still have control, is managed by Fidelity Investments, and all
funds are invested in diversified index funds.

I currently receive a monthly stipend from Jenner & Block LLP, where I am a
non-equity Partner in the Litigation Department, which would stop were I to be con-
firmed. I also participate in the Firm’s Profit Sharing Plan (401(k)), which is also
managed by Fidelity Investments. All funds are invested in a diversified index fund.

I do not have any other financial arrangements with the Firm.

2. Do you have any commitments or agreements, formal or informal, to maintain
employment, affiliation, or practice with any business, association or other organiza-
tion during your appointment? If so, please explain.

I have no commitment or agreement to maintain my affiliation with the District
of Columbia Bar (where I serve as a Member of the Nominations Committee) or the
Federalist Society for Law and Public Policy (where I serve as a Member of the Ex-
ecutive Committee for the Administrative Law Practice Group). As set forth in the
ethics agreement I signed on October 24, 2011, should I be confirmed, I will resign
from my positions as a Member of the Nominations Committee and a Member of
the Executive Committee for the Administrative Law Practice Group respectively.

3. Indicate any investments, obligations, liabilities, or other relationships which
could involve potential conflicts of interest in the position to which you have been
nominated: None.

4. Describe any business relationship, dealing, or financial transaction which you
have had during the last ten years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated.

I do not believe my employment at Verizon Communications Inc. between 2001
and 2003 would give rise to an actual or potential conflict of interest (or the appear-
ance of such) with my prospective appointment to the Federal Communications
Commission, but I list it here given that it is an entity subject to regulation by the
agency.

Since beginning at Jenner & Block LLP on April 25, 2011, I have done a limited
amount of work for a few clients. Out of an abundance of caution, the complete list
of my clients is as follows: AOL, Inc.; Cablevision Systems Corp.; Cerberus Capital
Management, L.P.; Charter Communications, Inc.; General Dynamics Corp., C4 Sys-
tems; Guggenheim Partners, LLC; The Nielsen Company; and Securus Technologies,
Inc. During this time: (1) I have not appeared before the Federal Communications
Commission, Executive Branch agencies, Congress, or any court in connection with
my work for these clients; (2) my name has not appeared on any comments, briefs,
or any other written work submitted on their behalf; and (3) to preclude conflicts,
my firm has established a screen as appropriate to prevent my colleagues from dis-
cussing specific matters with me.

5. Describe any activity during the past ten years in which you have been engaged
for the purpose of directly or indirectly influencing the passage, defeat, or modifica-
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tioln of any legislation or affecting the administration and execution of law or public
policy.

e During my tenure at the Federal Communications Commission (between 2007
and 2011), I was asked very occasionally to review proposed legislation. I was
not asked to recommend the passage, defeat, or modification of such proposals
so much as to explain their likely effects. Unfortunately, I cannot recall which
specific bills I was asked to review. Additionally, the bulk of my work within
the Office of General Counsel at the Commission involved analysis of proposed
agency actions—or, in a few cases involving litigation, final agency actions—for
consistency with substantive communications laws as well as general adminis-
trative laws.

e My employment at the U.S. Senate Judiciary Committee during 2003 and 2004
and again between 2005 and 2007 required frequent involvement in the legisla-
tive process on issues as varied as compensation for asbestos-related injuries
and immigration reform. I also staffed the Senators for whom I worked at over-
sight hearings of Executive Branch agencies, such as the U.S. Department of
Justice and the Federal Bureau of Investigation.

e My work in the Office of Legal Policy at the U.S. Department of Justice be-
tween 2004 and 2005 also involved legislative analysis and advocacy, primarily
with respect to national security; for instance, I met with staff for Senator
Dianne Feinstein in 2004 to discuss the reauthorization of sixteen expiring pro-
visions of the USA PATRIOT Act, and I helped draft a letter to the Senator ex-
plaining the purpose and importance of those provisions.

e Finally, in 2001, while I was working at Verizon Communications Inc., Senior
Vice President and Deputy General Counsel John Thome and I met one time
with House Energy and Commerce Committee staff to discuss the company’s
views on H.R. 1542, the Internet Freedom and Broadband Deployment Act.

6. Explain how you will resolve any potential conflict of interest, including any
that may be disclosed by your responses to the above items.

Should I be confirmed as a Member of the Federal Communications Commission,
I would resolve potential conflicts of interest by (1) identifying the proceeding(s) to
which the potential conflicts pertain and gathering all relevant facts; (2) discussing
the nature of the potential conflicts with and seeking guidance from the Designated
Agency Ethics Official and other attorneys responsible for ethics issues in the Office
of General Counsel; and (3) taking the appropriate action to ensure compliance with
applicable ethics laws and regulations, as set forth by Congress, the agency, and the
bar, respectively.

C. LEGAL MATTERS

1. Have you ever been disciplined or cited for a breach of ethics by, or been the
subject of a complaint to any court, administrative agency, professional association,
disciplinary committee, or other professional group? If so, please explain: No.

2. Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority of any Federal, State, county, or munic-
ipal entity, other than for a minor traffic offense? If so, please explain: No.

3. Have you or any business of which you are or were an officer ever been in-
volved as a party in an administrative agency proceeding or civil litigation? If so,
please explain: No.

4. Have you ever been convicted (including pleas of guilty or nolo contendere) of
any criminal violation other than a minor traffic offense? If so, please explain: No.

5. Have you ever been accused, formally or informally, of sexual harassment or
discrimination on the basis of sex, race, religion, or any other basis? If so, please
explain: No.

6. Please advise the Committee of any additional information, favorable or unfa-
vorable, which you feel should be disclosed in connection with your nomination.

I am a member of the Kansas and District of Columbia bars, admitted on October
13, 1998 and December 3, 2001, respectively. In the late summer 0f2003, after I be-
came a staffer for Senator Jeff Sessions on the Senate Judiciary Committee, I re-
ceived a notice (possibly a second notice) from the Kansas Bar informing me that
my bar dues had not been paid. Thereafter, I sent the Kansas Bar a check for the
requisite amount. Unfortunately, the check arrived several days after the deadline
for payment had passed (per a notation made by the Kansas Bar on the letter that
I had sent and that was returned), and on October 6, 2003, my Kansas license was
suspended. Similarly, my District of Columbia license was suspended for non-
payment of dues, effective September 30, 2003. After this time, I recall having a
conversation with Senate Ethics staff in which I described these circumstances and
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was told that Senate staffers doing policy work exclusively were not required to
maintain an active bar license. I also was informed by Senator Sessions’ office that
the office did not require that lawyers on staff maintain an active bar license.

Nonetheless, I sought to reinstate both licenses in late 2003. According to the
Kansas Bar’s instructions for reinstatement, one requirement was that I submit an
application for reinstatement. Similarly, in order to get my District of Columbia bar
license reinstated, I had to take and certify completion of the Course on the District
of Columbia Rules of Professional Conduct and District of Columbia Practice, and
I also had to submit a statement that I was not suspended by any disciplinary au-
thority. See D.C. Bar Bylaws, Art. III, §3(a), available at www.dcbar.org/in-
side the bar/structure/bylaws/article03.cfmisec3. 1 took the required District of Co-
lumbia Bar course; submitted all necessary forms; paid all applicable fees and
charges; and finished the remaining steps needed in order for the respective bars
to accept my applications for reinstatement. On June 10, 2004, my Kansas license
was reinstated to active status, as was my District of Columbia license on June 18,
2004. I was a member in good standing of each bar before September 30, 2003, and
without exception, I have been a member in good standing of each bar since June
18, 2004. However, I greatly regret the oversight that resulted in the administrative
suspensions between those dates and will not allow such an oversight to happen
again.

I also would note that on March 26, 2009, the Kansas Bar informed me that the
suspension of a license under these circumstances is an administrative matter that
does not involve a reprimand, a breach of ethics, or any other kind of disciplinary
sanction. On the same day, the District of Columbia Bar confirmed that this was
an administrative suspension only, and that my work during this time did not con-
stitute the unauthorized practice of law because I did not appear in court, sign legal
briefs, or do other work typically done by lawyers performing traditional legal func-
tions. (In connection with the background check requisite for nomination to this po-
sition, I proactively conveyed the information above to the Federal Bureau of Inves-
tigation.)

D. RELATIONSHIP WITH COMMITTEE

1. Will you ensure that your department/agency complies with deadlines for infor-
mation set by Congressional committees?

I would do everything within my power as a Commissioner to ensure that such
deadlines are met.

2. Will you ensure that your department/agency does whatever it can to protect
congressional witnesses and whistle blowers from reprisal for their testimony and
disclosures?

I would do everything within my power as a Commissioner to ensure that Con-
gressional witnesses and whistle blowers are protected from reprisal.

3. Will you cooperate in providing the Committee with requested witnesses, in-
cluding technical experts and career employees, with firsthand knowledge of matters
of interest to the Committee? Yes.

4. Are you willing to appear and testify before any duly constituted committee of
the Congress on such occasions as you may be reasonably requested to do so? Yes.

RESUME OF AJIT V. PAI

Experience

Jenner & Block LLP. Partner (April 2011 to present). Member of Litigation De-
partment and Communications Practice.

Federal Communications Commission, Office of General Counsel. Special Advisor
to the General Counsel (March 2010-April 2011); Deputy General Counsel (December
2007-February 2010); Associate General Counsel (July 2007-December 2007). Led
team of over 40 lawyers in handling wide variety of matters involving the cable,
Internet, wireless, media, satellite, and other industries. Also was responsible for
non-communications legal matters, including fiscal law, intellectual property, and
environmental law. Finally, argued before and prevailed in the U.S. Court of Ap-
peals for the D.C. Circuit in National Cable & Telecomms. Ass’n. Inc. v. FCC;
briefed the Court in CTIA-The Wireless Ass’n v. FCC; drafted comprehensive revi-
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The CHAIRMAN. And it will be so. Thank you very much, Mr. Pai.
And you have a very warm way of talking, too, a very inclusive
way. So when you say that you are a good listener, I truly believe
that. And I also think it is incredibly important.

Mr. PAL Thank you, Mr. Chairman.

The CHAIRMAN. FCC is a very complex organization. And it deals
in such cerebral matters and technical matters that the human re-
lations aspect of it, within the FCC and then also reaching out to
the public becomes very important. Because most people don’t
know what you do and if they do, they are probably afraid of you.
And so those personal skills are incredibly important.

I would like to start the questioning with a question to each of
you. It is a question which Jessica Rosenworcel has heard many
times before, because I always ask it as the very first question.

Senator Olympia Snowe and I were responsible for establishing
a program which we are very fond of, called the “e-Rate”, and a lot
of other people helped. It has done a fantastic job in helping with
closing the digital divide. I thought at the time that, when it
passed, that California would be way out, a high number in the
percentage of classrooms which were covered. And in fact it was
only 15 percent. On the other hand, Houston, which I figured
might have had a lower, they went wireless and within 2 days they
were at 100 percent.

So I mean there is this vast variation. In West Virginia the num-
bers were very low. Now they are very high, as they are across the
country. But also, the e-Rate program is not just making a connec-
tion, but keeping that connection current, and having the tech-
nology to keep it so, so it can continue to close the digital divide.

So, my question is very simple but profoundly important to me.
Will you both promise me that you will support the e-Rate pro-
gram?

Ms. ROSENWORCEL. Yes.

[Laughter.]

The CHAIRMAN. That’s one.

Mr. Pal. Senator, if confirmed, I look forward to working with
you on the e-Rate program and I support the program.

The CHAIRMAN. Good.

[Laughter.]

The CHAIRMAN. One of the reasons I say that is that there is a
tendency sometimes with the FCC to look at e-Rate-related money,
which is for the moment fungible, and then to apply that to things
which have nothing to do with the e-Rate. Or others will try to
make that grab of money.

That is something which causes me vast heartache. So I am
going to incorporate that in your “yes” answer, that you will keep
your eye out for that.
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The second question would be also an obvious one. And Senator
Kay Bailey Hutchison gave me some very good news today. But I
was really kind of shocked that we started a couple of years ago
to draw up a bill to honor the 9/11 Commission’s last unfulfilled
request, and that is that we have a national wireless broadband
connectivity so that everybody in the country would hold virtually
the same device, so that they were instantly in touch with each
other, that they were not like, you know, when the military in-
vaded Kuwait and the Marines and the Navy—nobody could talk
to each other because they had different ways of talking to each
other, and they couldn’t talk to each other. And that was extremely
embarrassing.

That has been overcome but it remains very much the case in
terms of our first responders in America, and that would be fire-
fighters and policemen and all kinds of people who do a variety of
work and who have to be connected and have to be able—for exam-
ple, a firefighter has to be able to not just be able to take a photo-
graph of the building that he is going into, but it may be a build-
ing-penetrating photograph, in which he can locate an injured per-
son, when he goes into the building, apprise the nature of the prob-
lem the injured person has and then shoot that right to the emer-
gency room at the local hospital.

All of these things have to work together. And the Congress—
there was an enormous amount of support for us, absolutely every
imaginable public group, and absolutely nothing happened. It
passed this Committee by a vote of 21 to 4. It might have been a
higher vote if we had taken it at a different time. But 21/4—not
very much passes 21 to 4. So it was right there. Everybody was for
it. The Vice President was all over it, and nothing happened.

So obviously in something like that, you don’t give up. You con-
tinue on. It made voluntary giving back of spectrum to the FCC
and nobody believes that it is voluntary, but it is in the law. It is
goluntary. People do not have to do it. But a lot of people want to

o it.

And therefore there would be a lot of money, many billions of
dollars coming back into the FCC, a lot of which could be used for
deploying this system across the country to every part of the coun-
try. Every part of Alaska, every part of everywhere.

And also to making sure that the hardware was there. And then
in the end there would be money left over for deficit reduction,
about 5.6 billion dollars.

So, it’s getting pretty hard to argue that this is a bad idea. And
it doesn’t cost the taxpayer a single dime.

So, I would ask each of you again if you will be supportive of the
Committee’s efforts with respect to this legislation.

Ms. ROSENWORCEL. Yes.

[Laughter.]

Mr. PAL Yes, Mr. Chairman.

The CHAIRMAN. I am happy, and my time is up.

Senator Hutchison?

Senator HUTCHISON. Thank you, Mr. Chairman.

First, I think that you pretty much answered, Mr. Pai, in your
opening statement, but I wanted on the record that you have re-
cently joined a law firm, Jenner & Block, which does have business
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before the FCC, including one of the sides in a potential merger be-
tween AT&T and T-Mobile, which has been abandoned but not nec-
essarily permanently.

So my question is, do you have any possible conflicts of interest,
would you recuse yourself if there were a conflict between your pre-
vious law firm and business that comes before the FCC?

I would like to know exactly how you would plan to handle that.

Mr. PAL Thank you, Senator Hutchison, for the question. I do not
believe that my short period of employment at Jenner & Block
would preclude me from being an effective Commissioner or from
robustly participating in Commission proceedings.

I was aware, starting literally on my first day at the firm, that
I was under consideration for this position. Accordingly, my during
my time at Jenner, I have not represented any clients before the
FCC. My name has not appeared on any comments or pleadings
that are submitted to the FCC, and the firm, in appropriate cases,
has instituted a screen to preclude me from discussing or otherwise
handling or knowing about particular matters.

Senator HUTCHISON. And you would not feel any prejudice in
favor of a client of your former firm?

Mr. PAIL Not at all, Senator.

Senator HUTCHISON. All right.

I would like to ask Ms. Rosenworcel. As you know, last year the
FCC opened a proceeding to consider regulating broadband Inter-
net services as a common carrier under Title IT of the Communica-
tions Act to impose net neutrality restrictions.

The FCC did abandon that approach when there was a bipar-
tisan outery from Congress and did go forward on net neutrality
under Title I.

But Chairman Genachowski has said that he will keep the Title
II reclassification docket open. Do you think that there is any value
in keeping this proceeding open when a bipartisan group in Con-
gress has so clearly opposed it?

Ms. ROSENWORCEL. I know that now for nearly a decade the FCC
has chosen to look at these broadband services as Title I services.
I recognize that the Supreme Court has upheld that decision, and
that the Agency has tried to use its ancillary authority to provide
consumer protection under Title I.

The scope of that is under consideration and review in the D.C.
Circuit right now. And, as a Commissioner, if confirmed, I would
clearly abide by any decision that that court reaches.

Senator HUTCHISON. And, Mr. Pai, on that same question to you?

Mr. PAL. Thank you, Senator. Obviously, this is an issue that
closely divided the Commission and closely divided this body. I
think, nonetheless, it has been healthy to have this debate because
it has identified for the public the various positions on either side.

Proponents obviously argued that it is important to preserve an
open and free and vibrant Internet for consumers and opponents
have argued that it is important for Internet service providers to
be able to reasonably manage their network in order to promote an
open and vibrant experience for everybody.

As my colleague has pointed out, this decision is under review in
the D.C. Circuit, and depending on what the court says about the
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scope of the Commission’s authority, I as a Commissioner, if I were
fortunate to be confirmed, would abide by that decision as well.

Senator HUTCHISON. On merger conditions—this is a question for
both of you, as well. Sometimes in recent years the FCC has im-
posed merger conditions on companies that seem extraneous to the
transaction and could be seen as attempts to achieve policy goals
that it would not otherwise be able to impose through its regu-
latory rulemaking.

How do you feel about the role of the FCC in these merger appli-
cations and putting extraneous diversions or requirements for jetti-
soning part of their portfolios? How do you feel about that approach
to a merger approval or disapproval? Both of you.

Ms. ROSENWORCEL. Thank you for the question, Senator. The
FCC’s authority for merger review is largely under Title II and
Title III of the statute. They have a DD to assess whether trans-
actions and specifically the transfers or licenses are in the public
interest, convenience and necessity.

It is my opinion that any conditions that apply to that standard
should at least be rationally related to the transaction.

Senator HUTCHISON. But not more than that? Are you saying
that you would limit to that nexus?

Ms. ROSENWORCEL. I think if they were rationally related to the
harms in the transaction and remedy those harms and increase
consumer benefits, that’s justifiable under the statute and I would
clearly adhere to the statute.

Senator HUTCHISON. What would be your position, Mr. Pai?

Mr. Pa1. Senator Hutchison, my approach to merger review
would—under the public interest standard that my colleague has
outlined, would be simply to evaluate whether the merger would
benefit competition and benefit consumers.

Now to the extent that in the course of reviewing a merger the
Commission found that a competitive harm would arise, I would be
open to considering merger conditions that were, in the parlance,
“merger-specific.” That is, conditions that directly related to the
competitive harm that had been identified by the Agency. I think
part of the difficulty that arises when “extraneous” as you put it,
conditions are considered, is that the merger review process be-
comes a vortex for a variety of concerns that don’t necessarily have
to do with the merits of the transaction, even if those particular
conditions might be good ideas, or might be good policies for the
FCC to pursue in a generalized rulemaking.

So, my approach would be to limit conditions to merger- specific
types.

Senator HUTCHISON. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Hutchison. Senator Kerry, of
course, is Chairman of the Subcommittee which is responsible for
all of this, and he was detained at the White House, which is prob-
ably a pretty good place to be detained at. But he arrived here late.
But we are calling on him, as I did on Senator DeMint, to speak.
He hasn’t had that chance, so I told him he that could take a cou-
ple of extra minutes in his questioning period and use that how-
ever he wished to make some points or whatever.
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STATEMENT OF HON. JOHN F. KERRY,
U.S. SENATOR FROM MASSACHUSETTS

Senator KERRY. Mr. Chairman, thank you very much. I certainly
was not detained there in the way I had originally intended, but
I was otherwise detained.

[Laughter.]

Senator KERRY. Mr. Chairman, I know it’s very gratifying to see
a member of one’s staff receive this kind of recognition. I also know
it is very hard to let a talented member of your team go. I think
all of us here on the Committee are unbelievably familiar with Jes-
sica Rosenworcel’s work, with her passion for service and her com-
mitment to the public interest, and especially her encyclopedic
knowledge of communications law. And I think she has served us
all on this Committee with great distinction. And we thank you
very much for that.

I am less familiar with Mr. Pai’s work in a direct way, but I
know of his reputation in the community of professionals that serve
us all in this effort, and of his previous service in the Senate, which
is commendable.

And I personally look forward to supporting both of your nomina-
tions.

Senator Rockefeller in his comments a few moments ago said this
is big nomination, these are big nominations. And I just want to
second that in a very real way.

You guys are the protectors of our democracy. You are the protec-
tors of the viability of thought and communication and ideas being
able to freely move across and around, in and throughout our en-
tire social fabric.

And if it gets too “conglomeratized” and too narrow in ownership
and in capacity to move, our—really our freedom is challenged. Our
democracy is lesser, I think.

Both of you are widely recognized for your temperament and for
your intellectual capacity. And I think given the nature of the mar-
ketplace that you are going to be regulating—overseeing, you are
going to need those skills enormously.

Big monied interests are going to lobby you to gain tactical ad-
vantage, public interest groups will push you to adhere to their
sense of what is moral, and your every word is going to receive at-
tention in the trade press and among investors who are trying to
read the tea leaves of where the Commission is headed and what
it means for the market.

And I know that both of you understand your ultimate responsi-
bility is to the American people and to the broader interest as you
have described in answer to the first questions.

I also know that as staffers you have felt some of this pressure
before, but I am confident that as Commissioners you are going to
feel it on a new scale. So, you have to listen to your conscience and
do what is most consistent with the law and the public interest.

As all of us on this committee know, this is a remarkable, ex-
traordinary time, an exciting time in communications generally in
this entire field. We are in the early stages of an exciting, socially
networked, location-aware, mobile- device-driven communications
revolution. And satellite companies compete with cable and tele-
phone companies to deliver multichannel TV service, broadcasters
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have entered the digital age and they are delivering critical serv-
ices in all of our communities in different ways.

And the descendants of monopoly telephone company are com-
peting to win business for wired and wireless service at home and
at work. And all of that is great but—and there is a “but”. But
even as these opportunities are presenting themselves, the markets
in each of these sectors continue to concentrate power in the hands
of fewer and growing larger corporate conglomerates.

And that concentration, I think at least, and I think some others
join me in this concern, threatens the competition that we con-
templated when we wrote the 1996 Act: diversity of ownership,
voices, representations in the media and communications is what
a healthy democracy needs.

And the fervor against the role of government in our society by
some on one extreme has reached the point that every time the
Agency acts to protect consumers or competition, incumbent compa-
nies push Members of Congress to attack the Commission chairs
and the members. I think you are aware of that.

So the challenges that you are going to face at the FCC are pret-
ty significant, and I just want to make sure as you approach this
that you come to it with a clarity that the value of open networks
and of how unlicensed and licensed spectrum can complement each
other, and how to best ensure that the market is opened to new
entrants and to innovation.

And so I would simply open by asking you to generally comment
on this sense of—this perhaps divergence from where we were in
the 1996 Act and what is happening and what you see happening
in the marketplace today.

Ms. Rosenworcel, do you want to go first, or

Ms. ROSENWORCEL. Sure. As I mentioned in my opening state-
ment, technology is changing at a very fast clip and it is very chal-
lenging for legislators and regulators alike to keep up. So, it’s im-
portant to approach that task with some humility, but also with
some recognition that there are some core values, many of which
you mentioned that are in the Communications Act. Fostering the
public interest, promoting competition, universal service, privacy,
public safety, and I think those are the things that should animate
the deliberations of the Commission going forward.

Senator KERRY. Do you both agree—you haven’t answered yet,
but I want to add to that question because time is running tight.
Do you both agree that we need to free up some of our spectrum
in order for broadband to be able to be competitive, to create jobs,
and to maintain our economic ability, capacity?

Why don’t you answer while you—go ahead and answer the first
question and the second and then she can come back.

Mr. PA1. OK. Thank you, Senator. With respect to the first ques-
tion, I find it difficult to improve upon my colleague’s answer. I
would point out, as well, that whatever Congress decides to do in
terms of reforms to the Act in order to update the Act to reflect
current marketplace and technological realities is something that I
would faithfully implement were I fortunate to serve at the Com-
mission.

With respect to the second question, I do think it is important
to deploy broadband to open up networks, to really free up the
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spectrum for competition, innovation and investment. I think that
is the key to—mnot just to help the economy, but frankly, as you
pointed out in your question, a healthy democracy.

As I pointed out in my opening statement, I think when the
Commission and when the Congress focus on competition and inno-
vation, consumers benefit and the body politic benefits.

Ms. ROSENWORCEL. On your second question, the answer is yes.
We do need more spectrum available for the services that we all
make use of, using the wireless airwaves. The problem is that we
have got less in the pipeline than many of our international coun-
terparts.

At the same time, I think it would foolhardy if we only focused
on spectrum and making spectrum available for auction. I think we
are going to have to work hard also at improving the efficiency of
existing spectrum with technologies that can help us do that.

Senator KERRY. Mr. Chairman, I would simply ask that some ad-
ditional questions be made part of the record.

The CHAIRMAN. Absolutely.

Senator KERRY. Thank you, sir.

The CHAIRMAN. And I thank you.

I now turn to Senator DeMint. And after him, it’s in order of ar-
rival. So, just to give people warning. I don’t know if Senator Isak-
son is coming back. But Senator Blunt would follow Senator
DeMint, then Senator Udall, then Senator Toomey, then Senator
Lautenberg and Senator Klobuchar, Cantwell and Ayotte.

Senator WICKER. Will I be allowed to ask questions?

[Laughter.]

The CHAIRMAN. Yes. I didn’t say Snowe?

Senator SNOWE. Not at all.

Senator HUTCHISON. She came in last.

Senator DEMINT. Thank you, Mr. Chairman——

The CHAIRMAN. Well, no, Jim. I've got to eat some crow here.

[Laughter.]

The CHAIRMAN. Senator Snowe——

Senator DEMINT. It’s too late.

[Laughter.]

Senator HUTCHISON. Do you remember when you came in, Roger?

Senator WICKER. I just came in.

Senator HUTCHISON. OK. You are after Olympia.

Senator WICKER. I just missed being mentioned.

[Laughter.]

The CHAIRMAN. The situation is under control.

[Laughter.]

Senator DEMINT. OK. We OK to go?

The CHAIRMAN. Yes.

Senator DEMINT. Thank you, Mr. Chairman. Ms. Rosenworcel,
again, thank you for being here today and the courtesy of coming
by my office.

Let me ask for a minute about mobile broadband, we were touch-
ing on that just a minute ago. As you know, the broadband com-
petition report does not include mobile broadband when it shows
build-out, which suggests that we have problems in areas that we
might not if you count mobile broadband. A few years ago there
was not a lot of capacity in the mobile market for broadband. Now



35

we're at 4G. I'm sure we'll be at 5 or 6G soon, and I suspect at
some point we will have a stronger—well, through mobile, we will
be able to get just anything we need on broadband.

But do you consider wireless broadband to be part of our
broadband system, and do you think it should be included in the
broadband competition report?

Ms. ROSENWORCEL. I think we are seeing increasing convergence
across all sectors. And I think over time it will grow to be a more
robust substitute, a near-perfect substitute for traditional service.

At the same time, I think what you pointed out is a real chal-
lenge for the Agency. They have got a lot of reporting duties, and
those reports often reflect frameworks that are a little bit dated.
And in an era of convergence, it is worth trying to identify how to
update them, so they better reflect technology and the way con-
sumers use them.

Senator DEMINT. Well, as you know, this is a very important
point because often here we’ll look at a statistic, like we have 80
percent build-out in rural areas, and suggest some new subsidy
while we’ve got companies already competing for mobile broadband
in an area. So the failure to recognize different technologies as via-
ble alternatives, and certainly mobile broadband is at a point now
where it is better than DSL in some cases and certainly growing
in capacity, is ultimately harmful to competition.

So we need our Commissioners to recognize all existing tech-
nologies as well as try to imagine potential technologies because
once we start subsidizing one technology, we may be eliminating
another—and I hear it in South Carolina and in rural areas where
you have someone trying to collect investment funds to do some
type of build-out—it may be a wireless build-out in a rural area—
only to find a competitor coming in with some government subsidy
to compete with them with another technology.

So your answer is pretty important here, that we push not only
as a Congress but as an FCC, that the competition reports that we
look at are actually accurate.

Ms. ROSENWORCEL. They should reflect the way that consumers
are using their service.

Senator DEMINT. Mr. Pai?

Mr. Pal. Senator, I also think that to the extent that mobile
broadband is seen by consumers as an acceptable substitute to
wireline and other broadband technologies, that the FCC would do
well to take note of that.

Senator DEMINT. I would like to hear you both comment on the
Universal Service Fund, how it affects broadband and specifically,
Ms. Rosenworcel, I'll start with you.

Do you think the FCC has the authority to expand the contribu-
tion base for Universal Service Fund to Internet Service Providers?

Ms. ROSENWORCEL. Under the Communications Act, the Commis-
sion has authority to assess on interstate telecommunications serv-
ices, but it has discretionary authority to also assess on tele-
communications services, which are a component of information
services, which could be described as broadband. So I think that is
the state of the current statute and I would certainly commit to
abide by the statute.
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Senator DEMINT. So you think Internet services fall under tele-
communications?

Ms. ROSENWORCEL. I think a portion of it could. I think at
present the system is subsidized by Internet—excuse me—by inter-
state telecommunications services. I think the challenge going for-
ward is making sure that the revenue base is strong enough to sup-
port the type of universal service reforms that the Agency just
adopted last month.

Senator DEMINT. So you think FCC now has the authority to as-
fs‘esil ?fees on Internet Service Providers to fund universal service
und?

Ms. ROSENWORCEL. It has the authority under the statute to as-
sess on telecommunications, not information services.

Senator DEMINT. OK. Can you really divide an Internet Service
Provider that provides both? You are talking about assessing fees
to part of their services and not to others? Is——

Ms. ROSENWORCEL. I apologize. I am getting fairly “legal” on you
right now.

Senator DEMINT. Yes.

Ms. ROSENWORCEL. So why don’t I just say more simply that the
current system is supported by telecommunication services. Long
distance services, as we commonly know them.

Senator DEMINT. Right.

Ms. ROSENWORCEL. I think the challenge going forward is mak-
ing sure that we have a system that can support universal service
in rural areas. I think that the Agency is going to need to look at
new systems, like the ones that were proposed in the last adminis-
tration that involve connections and not necessarily Internet or
broadband services, but connections.

Sgnator DEMINT. Connections. Mr. Pai, any thoughts on the sub-
ject?

Mr. PAIL. Senator DeMint, I can scarcely improve upon my col-
league’s recitation of the legal context for this question, but I would
say, of course, that with the Commission having recently released
the universal service order and indicated that it intends to look at
the contribution mechanism next year, I do think the Commission
should take a very close look at the nature of its statutory author-
ity before assessing fees in the manner you suggest.

Senator DEMINT. I know I am running out of time, but just a
quick question about the Cable Act, which is now nearly 20 years
old. It reflects a monopoly status for video services in most areas,
which has totally changed.

Do you believe the laws and regulations that we currently have
regarding video services should be reassessed and updated?

Ms. ROSENWORCEL. That’s a very broad question. But I think as
a general matter there is a lot in the Communications Act, includ-
ing the Cable Act, that is old and could be benefited by taking a
fresh look.

Senator DEMINT. OK. Mr. Pai, any last comment here?

Mr. Par. I agree with Ms. Rosenworcel, and just to give you one
example. The FCC recently released a Notice of Proposed Rule-
making regarding retransmission consent and, in it, it identified a
number of factors where it sought comment on ways to clarify ex-
actly where the Commission’s authority was, given that the mar-
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ketplace has changed. And that is something that I would defi-
nitely take a look at if I were fortunate to serve at the Commission.
Senator DEMINT. Thank you both.
The CHAIRMAN. Thank you very much. Senator Blunt.

STATEMENT OF HON. ROY BLUNT,
U.S. SENATOR FROM MISSOURI

Senator BLUNT. Thank you, Chairman. Thank you, Chairman, I
have a statement for the record that I will submit for the record.
[The prepared statement of Senator Blunt follows:]

PREPARED STATEMENT OF HON. ROy BLUNT,
U.S. SENATOR FROM MISSOURI

We have before us today, two highly qualified nominees for the Federal Commu-
nications Commission. I hope that these nominees will make it a point of priority
to address FCC process issues to ensure the type of fair treatment that we should
expect from a Federal agency that has so much authority over such a vast swath
of our economy.

On Wednesday afternoon of last week, AT&T voluntarily withdrew the pending
applications to transfer the radio licenses associated with its proposed merger with
T—Mobile. The withdrawal was in full compliance with FCC rules and under these
circumstances, the FCC was required by its rules to dismiss the applications, with-
out prejudice.

On Tuesday of this week, the FCC did issue an order dismissing the applications
as it was required by its rules to do. However, in addition, the FCC contempora-
neously released a preliminary staff report evaluating the merger. The matter and
the FCC’s involvement in it, in my view, should have ended with the order of dis-
missal required by the FCC’s rule on the subject. No further action was required
or warranted, but the FCC took further action, however, by also releasing a staff
draft that recommended that the FCC designate the proposed transaction for an ad-
ministrative hearing. The recommended hearing will not now take place—so why re-
lease the report at all.

The CHAIRMAN. It will be included.

Senator BLUNT. I do have a couple of questions. And first of all,
I would preface those by saying, as I think we all had a chance to
talk about as you both were nice enough to visit the office. Thanks
for your service.

Ms. Rosenworcel, thanks for your real understanding of these
issues. All you’ve done for the Committee.

And, Mr. Pai, thanks for your service in the Senate, even if it did
include a substantial amount of time with my chief of staff, Glen
Chambers.

[Laughter.]

Senator BLUNT. You worked for Senator Brownback.

And T am glad you are both willing to be here today and willing
to make yourself available for these important jobs.

You know, one of the challenges I think the FCC has faced and
will continue to face, as the Congress also faces it—is this is an
area that changes so quickly that I've believed for a long time that
the odds that you will actually solve a problem while it’s still the
problem are pretty slim.

And the odds that you’ll create a greater problem by trying to
solve a problem that’s passed you by are greater than that.

I remember when we did the Telecommunications Act when I
was on the Commerce Committee in the House in the late nineties,
I guess it was, when we did that. And then came back to that 5
years later, nothing that we thought was important was still im-
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portant. I remembered all the things we divided up on, and all the
debates we had and all the friction—none of it mattered any
longer, 5 years later.

I also remember the many times I've asked my staff, what is the
definition of net neutrality this month?

[Laughter.]

Senator BLUNT. Because it was a constantly moving target, and,
you know, one of the issues that Senator Hutchison brought to the
floor recently was, let’s look at the net neutrality position that the
Commission has taken.

And my view and view of many others is that if you regulate too
much here, you'll slow down the development of these services
rather than speed them up. And as you slow them down, you’ll
make them more difficult and maybe even more expensive, not less
expensive. And those are issues I hope you’ll think about a lot.

Mr. DeMint talked about—one other topic is that, as Commis-
sioners—and my belief is that you’ll both become Commissioners—
the Commission has never been able to fully define, at any place
I've been with the Commission, “underserved” and “unserved.” And
there is a big difference. And there is a particular difference when
somebody has come in and created a network with their own
money and then somebody in the government decides, well, to
speed of that network isn’t quite quick enough, so we are going to
subsidize somebody to come in and compete.

I think we need to be extraordinarily careful with that. And as-
suming you both go on the Commission, I suspect one of the first
questions I will ask when we meet again is, what’s the difference
between “unserved” and “underserved” and what are you doing
about it.

And I have a much different view of what the Congress should
do for “unserved” areas of the country than I do ill- defined “under-
served” areas of the country.

Now for two quick questions. One is, I don’t want you to com-
ment on the proposed merger that has been out there for awhile
between AT&T and T-Mobile. But I was concerned yesterday when
the Commission staff released their view of that merger, even
though the merger request had been withdrawn.

So I guess my question is does the Commission speak through
the Commission or does it speak through the staff and how do you
view the actions of the Commission as a Commissioner and you
may or may not say anything about the idea that staffers will ei-
ther be directed to or just decide that they are going to, on their
own, announce their view of issues that may or may not be before
the Commission.

Mr. Pai, do you want to start?

Mr. PAl. Thank you, Senator, for that question. Obviously, the
Chairman is the manager of the full Agency, usually in consulta-
tion with other Commissioners, and if I were fortunate to be on the
Commission and consulted about a question like this, my rec-
ommendation to him, as it would be to the staff, would be simply
to abide by the Commission’s rules to look at any past precedent
to make sure that whatever the Commission was proposing to do
was consistent with those rules and with that practice.
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Senator BLUNT. And what if there is no Commission action pend-
ing? Should the Commission gratuitously put information out
there?

Mr. PAL I haven’t had an opportunity to explore the staff report
you are referring to or, frankly, even news articles and it just broke
while yesterday while I was meeting with a number of the Mem-
bers of the Committee.

But I will say that I view the Commission’s discretion as one
that should be exercised very carefully and to the extent that the
release of a staff report along those lines in the context of a pro-
ceeding that doesn’t currently exist—to the extent that aggravates
people in the industry or people on the Hill that that’s something
that I would take into account.

Senator BLUNT. And I believe, Ms. Rosenworcel, my question—
by the time I got done Mr. Pai had two—but was, does the Com-
mission act through its actions or through the staff?

Ms. ROSENWORCEL. I would have a very hard time improving
upon the answer from my colleague. I think that what occurred
yesterday was—the Chairman who directs the Agency chose to re-
lease that report. I believe it’s within his statutory authority to do
that, although I will acknowledge it is probably unprecedented.

Senator BLUNT. My second question is, you know, 30 years ago
when there was much less media than there is now, there was a
doctrine called the Fairness Doctrine. I would be opposed to seeing
that doctrine put back in place. And, as Commissioners, I am ask-
ing what your view would be on that. Mr. Pai?

Mr. PAI Senator, I would share your view. And I believe Chair-
man Genachowski does as well. He recently took action to remove
that regulation from the books, given that it had somehow stayed
on the books for sometime.

Senator BLUNT. Ms. Rosenworcel?

Ms. ROSENWORCEL. I do not support returning the Fairness Doc-
trine.

Senator BLUNT. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

Now we will have Senator Toomey, to be followed by Senators
Lautenberg, Klobuchar, and—so that you’re aware. Please.

STATEMENT OF HON. PATRICK J. TOOMEY,
U.S. SENATOR FROM PENNSYLVANIA

Senator TOOMEY. Thank you, Mr. Chairman. And thanks to both
of you for joining us today. Welcome to the Committee. Congratula-
tions on your nomination and thanks for your willingness to serve.
This is a tough job that you are heading toward and so I commend
you for that.

I just have one quick question. As we all know, December a year
ago the Commission adopted the Open Internet order, currently a
subject of litigation. I think it is before the D.C. Circuit Court of
Appeals.

In the event that the Commission loses that case, which is a pos-
sibility, of course, would you each comment on whether or not you
would support the idea of reclassifying broadband as a tele-
communications service under Title II of the Act?
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Ms. ROSENWORCEL. As I noted earlier, the Commission has had
a practice during the past decade of treating those services as in-
formation services pursuant to Title I. The Supreme Court upheld
that approach. I think there has been a fair amount of reliance on
it.

But I think the ultimate decision will depend upon the findings
of the D.C. Circuit, and I would certainly as Commissioner if con-
firmed agree to abide by that.

Senator TOOMEY. Mr. Pai?

Mr. PAIL. Senator, if I were fortunate to be confirmed, I would
have some concerns about reclassification to the extent that the im-
position of those types of common -carrier regulations might
dampen economic investment, the willingness to take risks, and
that is something that ultimately might harm consumers. And so
to that extent, I would be a little hesitant, especially if it came as
posed in your hypothetical, in the wake of two court of appeals de-
cisions that the Commission lacks authority elsewhere to pursue
that route.

Senator ToOMEY. Now, Ms. Rosenworcel, if I could just followup.
I guess what I am trying to understand is, if the court decision
does not provide guidance on this specific question, if it’s silent on
this question of whether it is appropriate to reclassify broadband
under Title II, do you have a personal opinion about whether Title
II is an appropriate regulatory framework?

Ms. ROSENWORCEL. I think these are new areas in the law, and
I think that we would just have to follow the decision of the court.

Senator TOOMEY. OK. Thanks. Thank you, Mr. Chairman.

The CHAIRMAN. Could you repeat that, please, Ms. Rosenworcel?
And also, pull that mike a little bit closer. Some of your words
are——

Ms. ROSENWORCEL. Sorry about that. I would just say that these
are some new areas in the law and we would be duty-bound, were
I to serve at the Commission, to follow that decision of the court.

The CHAIRMAN. Thank you, Senator Toomey.

Senator Lautenberg, to be followed by Senator Klobuchar, and
then Senator Begich.

STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Senator LAUTENBERG. Thank you very much, Mr. Chairman. And
thank each of you for bringing your incredibly vast experience at
a fairly tender time in life, to agreeing to serve in the capacity that
you're being reviewed here for.

And I would start, Ms. Rosenworcel. Broadcasters have to fulfill
a public interest obligations in exchange for using the public air-
waves. In your view, does a broadcaster need to provide local news
coverage of the community it’s licensed to serve in order to satisfy
these public interest obligations?

Ms. ROSENWORCEL. Broadcasters are trustees of the airwaves
and they receive licenses in communities and they have a duty to
serve that local community. And part of that should include things
like providing locally relevant programming like news and informa-
tion.

Senator LAUTENBERG. Do you share that view, Mr. Pai?
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Mr. PAI I do, Senator.

Senator LAUTENBERG. I would ask each of you to respond to this
question. In 2007, the FCC held a hearing in Newark, New Jersey,
on the license renewal of WWOR television. New Jerseans testified
about the station’s failure to cover New Jersey news and events.
Four years later. Four years later, this station is still operating
under an expired license, and there is evidence that its service to
New Jersey has gotten even more limited.

Now if you're confirmed, and I address this to each of you, would
you review the record in this case thoroughly so—can I count on
you to review this four-year lapse in getting a decision on whether
or not this license ought to be renewed?

Mr. Pal Senator, you have my commitment to doing so.

Ms. ROSENWORCEL. Yes. Absolutely.

Senator LAUTENBERG. For each of you, again. New Jersey is a
net contributor of close to $200 million a year to the universal serv-
ice fund. And, as the USF has kept growing, the burden on New
Jersey and other donor states has kept getting bigger and bigger.
And as the FCC considers reforming the USF, can I count on you
to work to bring some fairness and balance into the distribution of
the funds that come in? New Jersey contributes $5 for every dollar
it gets in services.

So, can I ask you each to respond to the question. Will you insist
on a look at the equity here?

Mr. PAL Senator, as I mentioned in response to an earlier ques-
tion, the Commission did indeed tee-up the contribution side of the
universal service fund for consideration next year. And if I am for-
tunate to be confirmed, I would dig into the record very carefully
and make sure that the appropriate reforms are taken to the uni-
versal service fund on the contribution side.

Ms. ROSENWORCEL. I agree with my colleague. The universal
service system needs to be a fair one.

Senator LAUTENBERG. Very few media outlets are focused first
and foremost on New dJersey. The state-owned television station,
NJN, recently went through a dramatic change and is now oper-
ated by a company from New York.

Now, once again, I ask you, can I get your commitment to watch
the new NJN situation closely to make sure that it lives up to the
obligations to the people in our state?

Mr. PAIL Yes, Senator.

Ms. ROSENWORCEL. Yes.

Senator LAUTENBERG. I will ask you one more question, please.
And that is, some have criticized giving additional spectrum capac-
ity to the public safety community on the basis that the commercial
sector may need this spectrum in the future to address customer
and network demand.

What do you see by way of network demands and new technology
needs that the public safety also faces?

Mr. PAIL Senator, I think, as the Chairman pointed out, a decade
after 9/11, it is not acceptable that we are still wrestling with the
question of whether and when public safety personnel arrive at the
scene of an accident or a tragedy and whether they will be able to
communicate.
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The question of how to revolve that question, of course, is en-
trusted to Congress in the first instance, and if I were fortunate
to be confirmed, I would respect and would faithfully implement
Congress’ decision appropriately.

Ms. ROSENWORCEL. Thank you for the question, Senator. One of
the facts that I have heard discussed in this room several times is
that the average 16-year-old has more functionality in their
handheld phone than our police and firefighters do today.

Providing them with better spectrum, which can lead to better
devices, can actually lead to all or our safety being improved, as
well as their safety, so I would be supportive.

Senator LAUTENBERG. On 9/11, Mr. Chairman, New Jersey lost
700 people. The toll that 9/11 took was over 3,000 people, larger
that day than the landing at D-Day, larger that day than Pearl
Harbor. The situation was worsened by the fact that there was lit-
tle or no communication between those who rushed into that build-
ing to save other people’s lives and paid for it by giving their own.
And the one thing that we have to do is make sure that we have
the operability that’s required for us to be responsible in a way
that is efficient and its being.

Thank you very much.

The CHAIRMAN. Thank you, Senator. Senator Klobuchar, to be
followed by Senator Begich, Senator Snowe, and Senator Wicker.

STATEMENT OF HON. AMY KLOBUCHAR,
U.S. SENATOR FROM MINNESOTA

Senator KLOBUCHAR. Thank you very much, Mr. Chairman. Con-
gratulations to both of you on your nominations. You both are very
impressive.

And I did want to report, Ms. Rosenworcel, that your children—
I visited them when I had a meeting. They are eating apples, they
are coloring, and they are most shocked that you are on TV.

[Laughter.]

Senator KLOBUCHAR. And I don’t think that we need to tell them
that it wasn’t network, that it was just the closed instead, and we
will make them think it was a big deal.

I had my first question—and Mr. Pai, by the way, your family
is so engaged in these questions, I'm afraid they are going to an-
swer them in a minute.

[Laughter.]

Senator KLOBUCHAR. So they have your back.

Mr. PalL They are more than welcome to sit in the hot seat, Sen-
ator.

[Laughter.]

Senator KLOBUCHAR. OK. Very good.

My first question, on competition. As you know, one of the main
goals in passing the Telecom Act of 1996—Dby the way, I practiced
in this area at that time—was to open up the communications mar-
ket to competition. And still the national broadband plan found
that a vast majority of Americans can only choose between at most
two broadband providers and there are still challenges.

What role do you think the FCC should play to ensure adequate
competition in the communications market?



43

Ms. ROSENWORCEL. I think that increasingly we are going to see
more and more intermodal competition, so making sure more wire-
less spectrum is available, so that there can be more competition
from wireless is a good place to start.

Senator KLOBUCHAR. OK.

Can you add anything?

Mr. PAIL Senator, I would build upon that answer simply by say-
ing that to the extent that the Commission can do so, it should
make sure that the rules of the road don’t differentiate between the
particular technology that is used.

I think a lot of times the Commission is dealing with regulations
that apply to telecommunications carriers but not to cable pro-
viders, to cable providers but not to wireless providers. And to the
extent that those industries are competing in the same space, I
think it is important to have technological neutrality with respect
to the Commission’s rules in order to ensure that everyone is com-
peting on a level playing field, and ultimately consumers benefit.

Senator KLOBUCHAR. Very good. You mentioned wireless right off
the bat, and as you know, I have been very involved in some of the
consumer protection issues there, particularly focused on early ter-
mination fees. We have seen some changes and improvements, but
I still hear about it at home.

What role do you think the FCC needs to play in the wireless
consumer protection area?

Ms. ROSENWORCEL. I think when consumers have grievances, it
is the duty of the FCC to pay attention. They should continue to
monitor the early termination fee situation you describe and also
look at newer issues like bill shock, on which there has been recent
progress.

Senator KLOBUCHAR. Very good. The incentive auctions. As you
know, Chairman Rockefeller has been working very hard to get our
bipartisan bill through for the interoperable public safety
broadband network. Some other Senators have referenced that. I
have one particular thing I just wanted to bring to your attention.

As you know, Minnesota is on the Canadian border. We are al-
ways used in the TV ads for the coldest place to test cars and
things like that. Well, some broadcasters in our state have raised
this issue, that Minnesota—that they will have to coordinate not
only with the FCC but also the Canadian government.

And I understand that as part of the DTV transition northern
Minnesota broadcasters have been working to find new TV channel
allocagions but have faced delays in getting their applications ap-
proved.

And I just wanted to know, if confirmed, if you'll work with us
and with them to make sure that we can address these issues if
they may arise as part of any voluntary auction process.

Ms. ROSENWORCEL. Yes.

Senator KLOBUCHAR. OK.

Mr. PAI Yes, Senator.

Senator KLOBUCHAR. That will require you to go there in Janu-
ary. So I am glad you took that on.

[Laughter.]

Senator KLOBUCHAR. I am Chair, along with Senator Burr, of the
E-911 Caucus, and that is also obviously a—always an issue and
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always a challenge for all of this and we know that there’s a num-
ber of issues with E-911, particularly more and more households
are cutting the cord and relying exclusively on wireless, raising all
kinds of opportunities as well but also challenges.

And almost one-third of all Americans just have wireless devices.
Wireless calls present different challenges in determining the loca-
tion of a citizen. I have heard all kinds of crazy stories about peo-
ple stuck when their snowmobiles break down, but we won’t go into
that. And I understand the FCC is working to close the accuracy
gap between mobile and landline 911 calls.

Do you believe in sharing location accuracy is an important pri-
ority as we look at implementing E-911?

Mr. PAIL Senator, I do believe it is an important priority and if
confirmed I would look forward to working with you and the other
Members of the Committee to ensure that that goal is met.

Senator KLOBUCHAR. Very good.

Ms. ROSENWORCEL. Yes, Senator.

Senator KLOBUCHAR. OK. Thank you.

Just two other things I wanted to mention and then I will—we
have many people waiting to ask questions.

Senator Warner and I are later this week reintroducing our Dig
Once bill and we look forward to working—the idea is, if you are
digging up for Federal highway projects that you also try to put the
cable in. Very appealing to states that have short highway con-
struction time periods, like Alaska and others.

And so I hope that you will look at that. It was incorporated in
the national broadband plan, but we are hoping that we can work
further on that as we go forward.

And the second thing is, obviously, the importance of universal
service reform and I will ask you that maybe in writing.

But we’re run out of time, but that is clearly the way to go as
we move forward with broadband.

So, thank you very much to both of you.

Mr. Pa1. Thank you, Senator.

The CHAIRMAN. Thank you, Senator, very much.

And Senator Begich.

STATEMENT OF HON. MARK BEGICH,
U.S. SENATOR FROM ALASKA

Senator BEGICH. Thank you, Mr. Chairman.

A couple of quick questions. First, obviously, thank you both for
visiting my office. Thank you for your willingness to serve, and
once you have gone to the balmy Minnesota, I would expect that
you would have come to Alaska, where it was 42 below in Fair-
banks last week.

[Laughter.]

Senator KLOBUCHAR. He always has to one-up.

[Laughter.]

Senator BEGICH. And that wasn’t even above the Arctic Circle,
so.
But I do want to invite both of you—I know you have already
been there—I don’t think you have been——

Mr. PAIL Yes.

Senator BEGICH. You have been.
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But I would like to invite you both back as Commissioners. Is
that something obviously you would be willing to do? We don’t care
what time of the year. You get credit if you come in January.

[Laughter.]

Ms. ROSENWORCEL. Yes. Forty-two below, I'm hearty.

Mr. PaAl. Senator, I will do everything within my power to clear
my calendar in July and August.

[Laughter.]

Senator BEGICH. Good. Honesty goes a long ways.

Let me thank you again for being here. Let me ask you kind of
a philosophical question on universal service fund.

I heard your answers to Senator Lautenberg. And to be frank,
and you've heard me say this, when I hear the word “fair” system,
usually that means, to be very frank with you, Alaska gets kind of
left out, because there is no other state like it, in the sense of its
vastness. Eighty percent of our communities are not connected by
roads. Our highways are in the air—literally.

And broadband and wireless is a critical component to our long-
term economic health or our ability to educate folks in rural com-
munities as well as deliver health care and medicine.

So, let me—if you could, either one, whoever wants to start—give
me your sense. Let me preface it by saying I understand—let me
ask you this way.

How do you see the resources of the universal service fund being
used, and what are those priorities?

Understanding there’s revenue issues, but the idea of universal
means some pay more to benefit the whole system.

So, with that premise, give me your thoughts on how you would
prioritize utilization of the universal service funds. Whoever wants
it.

Ms. ROSENWORCEL. The fund—as you know, it is not infinite.
And so I think when I said “fair” before what I meant was “smart”.

What we have now are data that tell us where broadband is and
where broadband isn’t. And I think it’s incumbent on the Agency
to use that data to be smart about where those funds flow.

And in rural communities where is no service today, that should
be our first goal, to try to address those problems, Alaska included.

Mr. PAI. And, Senator, I would associate myself with those re-
marks. I would also add that having gone to Alaska as we dis-
cussed at our meeting, I think I would take a personal appreciation
of the uniqueness that the problem has in Alaska, having gone
from Denali to Kenai to Glacier Bay. It’s hard to imagine when you
look on a map, but I saw a little smidgen of the state. So I have
a personal appreciation of how important it is for the fund to take
account of the unique circumstances in which your state citizens
find themselves.

Senator BEGICH. That latter statement, would you agree with
there’s a little bit of uniqueness of what Alaska has to deal with
in its area?

Ms. ROSENWORCEL. Absolutely. As we spoke in your office a few
days ago, I have spent time in Alaska communities that are not on
the road system, on gravel runways that count as the airport.

So I am familiar with its uniqueness, yes.

Senator BEGICH. Right. Very good.
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Let me ask you again, in regard to—as we build out, one of the
challenges I mentioned to both of you, in our state because have
to use such a variety of systems in order to create communication
networks, in this process of reform to universal service fund, you
also have these smaller companies, these co-ops, these companies
that invested, built-out hardwire and now they are trying to transi-
tion to wireless. But their transition period may not be as long as
maybe—or as short as the FCC would like, to make these transi-
tions.

How do we deal with that? Because they put these capital invest-
ment in to build out, to meet a communication need that didn’t
exist and now is important for us, recognizing they are shifting to-
ward, you know, more broadband wireless systems. How do we ad-
dress that, knowing that you are FCC and you are not over here,
but at the end of the day, all of these resources funnel through the
Federal Government in some form or another?

Who wants to take on that little

Ms. ROSENWORCEL. Well, let me provide you with two answers.
In the first instance, difference arms of the government should be
talking to each other about this. That will create

Senator BEGICH. Do you think the FCC does enough of that now?

Ms. ROSENWORCEL. I think they could do more.

Senator BEGICH. OK.

Ms. ROSENWORCEL. And the second point I would make is that
there should be no flash cuts. We should recognize that many of
those companies had an honest reliance on a government commit-
ment, and we should find a way so that they can slowly navigate
to whatever new frameworks the Commission adopts.

Mr. PAL. And, Senator, I also think that a reliance interest and
consideration of the important value that those carriers provide to
citizens of Alaska is something the FCC should definitely take into
account if and when it goes about reforming the fund.

Senator BEGICH. Very good. Well, first, again thank you very
much and I appreciate the time to ask you some questions. I'll have
some I'll probably submit for the record, just some followup.

But again, thank you. I look forward to seeing you in Alaska,
maybe July or August—or January.

[Laughter.]

Senator BEGICH. Thank you very much.

Mr. Pal. Thank you.

The CHAIRMAN. Thank you, Senator Begich.

The two nominees should understand that history has been made
here today. It is the very first time that Senator Begich has ever
referred to Alaska as being maybe more needful of attention than
other states, all of which are very small and far away.

[Laughter.]

The CHAIRMAN. So he has overcome his shyness today and it is
quite remarkable. You should be very proud.

[Laughter.]

The CHAIRMAN. Senator Snowe.
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STATEMENT OF HON. OLYMPIA J. SNOWE,
U.S. SENATOR FROM MAINE

Senator SNOWE. Thank you. And I want to welcome both of you.
You certainly represent such an impressive array of talent and ex-
pertise and experience and they will be fortunate to have you on
the Commission.

Second, I appreciate your unequivocal, indisputable support for
the e-Rate in your response to The Chairman: Correct answer.

One of the first issues I wanted to raise was regarding com-
prehensive spectrum inventory. I happen to think that in order to
have a true analysis of what exists in the spectrum, who is using
it, by whom, how much is available, that we should have an inven-
tory of the spectrum, and that is the legislation that Senator Kerry
and I have introduced over the last several years, which we think
is absolutely essential. There is no—really any way to discern ex-
actly what is available.

What is your response to that, Ms. Rosenworcel and Mr. Pai, in
terms of what you think would be necessary to establish a complete
analysis of what exists for spectrum?

Second, Chairman Genachowski in his response to a letter that
I submitted concerning this issue indicated that they had con-
ducted a baseline inventory. But as I could understand it, it really
essentially didn’t examine the breadth of what existed and whether
or not they had followed up with licensees in terms of how they are
using spectrum, who is using spectrum, and to what degree they
were using it.

So, would you think that a baseline inventory is sufficient to ac-
complish the goal of a comprehensive spectrum inventory?

Ms. ROSENWORCEL. As you know, spectrum is a scarce but valu-
able resource. And I think it’s incumbent on the Federal Govern-
ment to constantly be assessing how it’s allocated, how it’s as-
signed, and how it’s used. So I agree wholeheartedly with your de-
sire to see a robust spectrum inventory.

I recognize the FCC has done some work on its spectrum dash-
board. I think that over time the goal should be to make that a
much more robust inventory.

Senator SNOWE. But don’t you think that we should do an anal-
ysis now at the forefront of this process?

Ms. ROSENWORCEL. Yes. Although I don’t think that we will have
the luxury of time to make this all sequential. I think our inter-
national counterparts have more spectrum in the pipeline than we
do. I think the demand for the wireless airwaves is tremendous. So
we are going to have to operate on multiple fronts all at the same
time.

Senator SNOWE. Mr. Pai?

Mr. PAI. Senator, as much as I hate piggy-backing shamelessly
on my colleague’s answer, I find it hard to improve upon it. I would
say simply as a general matter, it is difficult for the Commission
or frankly any other agency to make the use of spectrum more effi-
cient and to allocate it more effectively if we don’t know who is
using it. And so that’s certainly a concern that I would take, were
I fortunate to serve on the Commission.

Senator SNOWE. With respect to how you improve upon the tech-
nological innovations and the reusing opportunities, one of the
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issues, of course, is incentive auctions. And obviously I think that
there has been a disproportionate reliance on incentive auctions
and to provide—I understand that the FCC believes it will yield up
to 24 percent of 500 megahertz.

On the other hand, that’s just a very small amount of what’s
going to be required by 2020, in terms of the demand and the ex-
plosive growth in wireless broadband.

So, how best to develop these technological innovations? What
should be done in order to establish a better approach than other-
wise just relying on incentive auctions?

Ms. ROSENWORCEL. Thank you for the question. I know that
you’ve done a lot of work on this. And I would say that we have
a real demand for spectrum but we would be foolish if all we did
was rely on things like incentive auctions and the auctioning of
spectrum.

We have to start devoting our intelligence and our resources to-
ward developing better technologies that use spectrum more effi-
ciently and also studying the topology of networks so that we can
be more efficient with the networks we do have today.

Senator SNOWE. But in what time-frame should that happen?

Ms. ROSENWORCEL. It should happen immediately.

Senator SNOWE. Can it happen immediately?

Ms. ROSENWORCEL. If confirmed, I can tell you that I would cer-
tainly make it a point of trying to do my best to do so.

Senator SNOWE. Thank you. Mr. Pai?

Mr. PAI. Senator, I also think that, if I were confirmed, I would
urge the Commission to do whatever it could to create a regulatory
frﬁinework that incentivizes that development as quickly as pos-
sible.

Senator SNOWE. Well, I think it is critical because otherwise ob-
viously we understand what’s going to happen here. In terms of in-
centive auctions, obviously there is a drive in that respect because
it yields revenues.

On the other hand, I think it’s clearly important to do everything
we can to maximize the availability of spectrum. And, as you say,
you can only reallocate or redistribute it. We can’t manufacture it.
So we've got to figure out the best way to enhance our opportuni-
ties to know what is available and how to best to utilize it.

One other issue, if—a couple of other issues, if I might, Mr.
Chairman.

One is on the question on the management of the spectrum in
terms of who has the ultimate decisionmaking authority.

The Government Accountability Office, the GAO, has issued sev-
eral reports over the last decade suggesting that one of the real dif-
ficulties is, is that you've got two different authorities, the FCC and
the NTIA that oversees spectrum policy between the government
and non-government users, and that ultimately—that to have less
confusion that it would be best to have one ultimate decisionmaker
or authority over the spectrum.

Do you agree or disagree?

Ms. ROSENWORCEL. I think that’s a fair point. I think that his-
torically they have not coordinated as much as they could, and as
spectrum grows more and more valuable, I think it’s more essential
that they coordinate and work closely together.
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Senator SNOWE. Mr. Pai?

Mr. PAIL Senator, I agree that they should coordinate more close-
ly as well. The question of how, if at all, to merge or—the respec-
tive agencies’ authority, of course, lies within the province of Con-
gress and that is something that I would look to this Committee
for guidance on.

Senator SNOWE. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Snowe. Senator Wicker.

STATEMENT OF HON. ROGER F. WICKER,
U.S. SENATOR FROM MISSISSIPPI

Senator WICKER. Thank you, Mr. Chairman. I have a brief state-
ment for the record.
[The prepared statement of Senator Wicker follows:]

PREPARED STATEMENT OF HON. ROGER F. WICKER, U.S. SENATOR FROM MISSISSIPPI

Thank you Chairman Rockefeller and Ranking Member Hutchison for holding this
hearing in such a timely manner. With all the important issues across the tele-
communications and technology landscape that need to be considered, now more
than ever, it is important that we have a fully-staffed Federal Communications
Commission. To that end, I am glad to see two such qualified nominees before us
today. Welcome to you both.

As a Senator representing a rural state, a primary concern of mine is that our
Nation’s rural areas have the same access to the economic benefits of broadband as
those in urban areas. Over the past few years, both Congress and the FCC have
worked to put forward initiatives to enhance the widespread availability of
broadband, from releasing more spectrum in the marketplace, to updating the Uni-
versal Service Fund. And there is still more work to do in both those areas.

As we continue to consider these issues, it is important that we in Congress—and
Commissioners at the FCC -ensure the policies we put forward are technologically
neutral. This means not favoring one sector of industry over another and having a
level regulatory playing field that will enhance competition, innovation, and ulti-
mately options for the American consumer.

Both nominees before us today have extensive experience both on the Hill and at
the FCC, and are more than qualified to handle not only the challenges of expand-
ing broadband availability and competition, but also the myriad of other topics the
Commission considers daily.

Thank you again Mr. Chairman, I look forward to hearing from our nominees.

The CHAIRMAN. We will put it in the record.

Senator WICKER. I want to commend these nominees, and ob-
serve that by this point in the hearing you’re probably feeling pret-
ty good about your chances for confirmation.

[Laughter.]

Senator WICKER. Let me just say, my brief statement mentions
that I'm from a state that has quite a bit of rural area to it, and
a great concern of mine is that our Nation’s rural areas have the
same access to the economic benefits of broadband as those in the
more populated areas.

In that regard, Ms. Rosenworcel, with regard to the FCC’s recent
USF order dealing with competitive wireless, a number of people
feel that wireless was unfairly and illogically targeted in this order.

What do you say to that and what effect do you think the FCC’s
order will have on broadband competition, particularly in rural
areas, such as Alaska and West Virginia and Mississippi?

Ms. ROSENWORCEL. I think the FCC’s recent order is at attempt
to aggregate the data we have about where service is and is not.
And I think it is an effort to try to take scarce resources in the uni-
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versal service fund and then direct them to places where service is
not today.

But I think that the Agency will need to continually evaluate
how those funds are spent to make sure that we actually do reach
unserved areas in Mississippi, Alaska, West Virginia and any other
state across the country.

Senator WICKER. Mr. Pai?

Mr. Pal. Senator, I would add Kansas to that tally. Having
grown up in rural Kansas, I am keenly sensitive to the importance
of preserving universal service to all areas of the country, espe-
cially to rural areas. I readily confess that, although the order is
a scant 759 pages, I have not have the opportunity to dig into all
its particulars, but I do know that the Commission is going to be
actually considering these issues in the next year, and if confirmed,
I certainly would take your concern to heart as the Commission
moves forward.

Senator WICKER. OK. Well, I appreciate that and I do hope so.

Let me move to device interoperability which remains a top pri-
ority of mine.

As we continue to transition to a broadband world, device inter-
operability becomes more important. Are you familiar, Ms.
Rosenworcel, with the correspondence that Senator Rockefeller sent
to the Agency stressing the importance of interoperability as a re-
quirement to support public safety, as well as foster innovation?

Ms. ROSENWORCEL. Yes, Senator.

Senator WICKER. And what do you think the FCC can do to im-
plement these principles, and specifically, how do you think inter-
operability can be achieved within the 700 megahertz? I know you
are familiar with this.

Ms. ROSENWORCEL. Yes. It’s a big, complex question. I would say
it’s also a very important question, because interoperability is so
essential to communications. Small rural carriers that have spec-
trum in the 700 megahertz band may find that their customers are
unable to actually use their devices when they leave home and
need to roam on other networks.

And that’s a real problem. So I think something needs to be done
to address this, while also recognizing that there are real techno-
logical challenges and costs associated with addressing it.

I do know that industry standard-settings bodies are looking into
this issue and I think the FCC should follow up on their work.

Senator WICKER. You don’t have any question, do you, that the
technological challenges can be addressed and overcome?

Ms. ROSENWORCEL. I am an optimist that they can be worked on.

Senator WICKER. And, Mr. Pai, I'll let you take a stab at that
issue.

Mr. Pal. Thank you, Senator, for the question. I agree that it’s
an important balance to be struck. I think interoperability is a
topic that has consumed a lot of this Committee’s attention and for
good reason. It’s critical for consumers. It’s critical for public safety
personnel and other constituencies.

And with respect to the particular question with respect to 700
megahertz, that’s an issue that obviously the Commission is going
to have to grapple with. And I would take the concerns of some of
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the smaller carriers you refer to into account as the Commission
figures out what to do about that issue.

Senator WICKER. Thank you, I appreciate that, and I do hope so.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Wicker. And now
Senator Thune.

STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

Senator THUNE. Thank you, Mr. Chairman. And I want to con-
gratulate our nominees on being with us today, your nominations
to the FCC, both to Mr. Pai and Ms. Rosenworcel. Thank you for
being here and we’ll look forward to working with you.

There are lots of issues that are going to fall under your jurisdic-
tion and I think all of us have benefited enormously from just the
advances that we have seen in technology.

People today conduct business, communicate with friends, pay
bills—there are so many things that we do with technology today
and it’s important that in a knowledge-based economy and society
that we live in that we have broadband service that’s available to
everyone because it has become literally an absolute necessity in
terms of getting anything done.

And so I'm very enthusiastic about the substantial growth that
we’ve seen in the telecommunications sector of our economy, but I
am also concerned that there are areas in the country that are un-
derserved and continue to lag behind the rest of the American pop-
ulation when it comes to the deployment of broadband.

I believe it’s important in USF reform that it help give all Ameri-
cans, including those in tribal areas and rural areas, access to
broadband service. So, I hope that if confirmed you will both con-
tinue to monitor the reform efforts to ensure that USF is not only
fiscally responsible but also sustainable over the long run.

And ultimately an economically sound USF is going to create
fairness and certainty in the competitive marketplace. And I know,
Mr. Pai, you're from Kansas. Ms. Rosenworcel from—I think from
Connecticut. Is that right?

So you probably have some experience in your states with some
of the more rural areas, but I certainly would welcome you to trav-
el to South Dakota as well, to gain a perspective on how these
issues play in rural areas of the country. So I would like to extend
that invitation to you today.

Another important topic in my state is the issue of telecom merg-
ers and the associated divestiture packages. I am concerned about
the effect the divestitures on rural states like South Dakota have
had and I would also ask you if confirmed to look into that issue
to make sure that those packages are truly preserving competition
and not negatively impacting certain regions of the country.

And to that point, and I have raised that with Mr. Pai, we had—
in my state of South Dakota when Verizon acquired Altel back in
2009, the Justice Department permitted the merger to go forward
on the condition that a divestiture take place that ultimately al-
lowed AT&T to take over Altel’s assets in South Dakota.

As a result, Altel’s customers suddenly found themselves in dead
spots where there hadn’t been any before. And now AT&T, of
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course, is reportedly floating a package of divestitures in an at-
tempt to obtain Justice Department approval of its merger with T-
Mobile. And I have concerns about how those proposed mergers
might impact my state.

And so I wonder if you might be able to comment on that issue,
sort of your perspective on it, and how you intend to deal with
those issues as they come before you.

Mr. PAIL I can take this one, Senator. Senator, thanks for the
question. As a general matter, I would take a case-by-case look at
every transaction to determine whether or not a divestiture were
in the public interest. And to the extent that I believe that a dives-
titure actually would harm consumers rather than benefit them,
that is not something that I would support.

I think the very purpose of a divestiture is to address a competi-
tive harm that would be presented by the consummation of a merg-
er and so it seems, as highlighted in the article that you mentioned
from South Dakota, it seems counterintuitive then that the FCC or
the Department of Justice would insist on a divestiture that ulti-
mately did not redound to consumer benefits.

So, whether it’s in Deadwood or Detroit, I think, the FCC should
be very careful about imposing conditions of that type.

Ms. ROSENWORCEL. Divestiture is a traditional tool of antitrust
in order to make sure that a transaction maintains competitive
markets. But I do think it is fair in a divestiture situation to first
ask if that divestiture will harm or benefit consumers.

I am familiar with the article you are talking about, from the
Wall Street Journal, and it makes some interesting points. And I
think it should be studied further.

Senator THUNE. But I hope that you will, it’s something that you
will pay close attention to, is those issues—as you deal with those
issues in the Commission.

As I travel around my state and around the country, one of the
reasons that employers say they are not hiring people is because
of economic uncertainty caused, in some cases, by Federal regu-
latory actions, and whether that’s health care reform, regulations
coming out of EPA, Dodd-Frank, you can kind of go down the list.

And I guess I would be interested in knowing, one, your thoughts
on whether or not excessive regulation is a contributing factor to
high unemployment. And if confirmed, how you would use your po-
sitions to limit the types of harmful regulations that limit economic
growth and kill jobs, and furthermore, how would you promote the
kind of economic certainty that I think businesses are looking for
out there today?

I just think dealing in a world of uncertainty makes it very dif-
ficult for people to make investments and for our economy to create
the types of jobs that are necessary to get people back to work.

I know it’s a fairly broad question. So feel free to approach it
however you would like, but I am interested in your sort of overall
perspective.

Ms. ROSENWORCEL. Well, Senator, I think that clear rules of the
road inspire investment. And investment creates economic growth.
So if I were confirmed, I would certainly try to make sure that in
my position as FCC Commissioner that I contributed clarity in any
regulatory policy.
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Mr. PAL And, Senator, I agree with that completely. I think un-
certainty disserves the parties to a transaction, the parties in the
rulemaking proceeding, and ultimately consumers. Because if com-
panies feel reluctant to invest in next generation networks and
other technologies, ultimately economic growth suffers and con-
sumers suffer.

I would also suggest, with response to your second question, I
think it was, were I fortunate to be confirmed, I would urge the
Commission, either explicitly or implicitly to really view whatever
proposed order or proposed action it was taking through the prism
of job creation and economic growth.

I think obviously these are very difficult times for Americans.
Millions of people are out of work. The unemployment rate is much
higher than we would like it to be, for a longer period than it ever
has been.

The telecommunications sector by some measures represents one-
sixth of the American economy and I think our recent experience
is that it has been one of the more dynamic areas of the economy.
So to the extent that the Commission can adopt a regulatory
framework that incentivizes the industry to continue to be dy-
namic, to continue to be vibrant, to continue to create jobs, I think
that’s something that I would find valuable, both as a consumer,
frankly, but also as a Commissioner at the Agency.

Senator THUNE. Good. Thank you. Appreciate that answer.
Thank you, Mr. Chairman. My time has expired.

The CHAIRMAN. Thank you, Senator. I have an announcement to
make, a couple of announcements to make.

Actually I have one more question because nobody has even come
close to asking this question. So I am going to use my prerogative.
I have been around long enough as Chairman to go ahead and ask
it. And I know everybody wants to get out.

But I think not in some ways, again because of the largeness of
this decision. And I think that you both have been absolutely su-
perb witnesses. Senator Thune says it’s been inspiring, and he is
quite right.

Senator DeMint wants to keep the record open until December
6, and I agreed to that. On the other hand, as for questions, I
would like to be able to have all questions provided as quickly as
possible, hopefully by tomorrow. Questions that Members and their
staffs being here will circulate that, the questions that they might
have wanted to ask, or some came and actually left because they
felt they were too far down the list and we did it after myself and
Kay Bailey Hutchison and the sub-committee folks. We did it by
order of appearance.

So some left but they probably had questions and we want you
to have a chance to see those questions, and I want them to have
a chance to get those to us by tomorrow.

I have always been, and Ms. Rosenworcel knows this—this is a
commerce committee, but it has taken on in the last several years,
very much of a consumer orientation. And we spend a lot of time
worrying about, let’s say, insurance companies and health care and
scamming and cramming all kinds of things which we simply had
not done before.
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Obviously, the media landscape is changing enormously. And this
is especially true for children, which is what I want to ask you
about.

Our children have been watching programming primarily over a
television multimedia universe switch and it’s often interactive.
Cable television and the Internet inundate kids today with images,
social networks, multiplayer games, that many parents don’t un-
derstand and have absolutely no idea how to work a controlling re-
mote or a remote control. They simply have no idea.

So there is always the possibility that things can be controlled,
that things can be cutoff. But there is a greater probability that
they will not be, because the parents will either not be there or
they will not understand.

And I've had many of these meetings around West Virginia, and
parents are deeply concerned about content. I think the diversity
of media is very exciting but it’s very hard for parents and very
available for their children.

I personally believe that there has been a substantial coarsening
in the media that children watch. It has been dumbed down. And
I think that is true of news and I think that is true in—kids don’t
watch that quite as much, but in programming in general, it’s more
obscene, it’s more violent, it’s more promiscuous, it’s more whatever
you want that isn’t good, than it was before.

And I think that’s really bad. Everybody yells First Amendment
so you never really get much done about it. On the other hand, you
do have recourse at the Federal Communications Commission—not
to do all things, but to do some things.

And so I just put before you this question that the legal land-
scape is very difficult and I understand that. But so is the problem
of what it is the children now watch and you get depressed by it.

I'm not a great fan of Facebook. Everybody else is—750 million
people certainly are, around the world, but I'm not. Because I think
what it does essentially—and not just them but others—it leads
children to expose themselves, thinking that they are just doing it
to—making a comment to a friend, but then it is available to all
of Indonesia, and all of China and all the world, and then you get
bullying and you get picking on. You get sort of cyber-suicide-type
thoughts. And there are examples of this.

Children have been mortified by this system that they can’t pen-
etrate, what their parents have no idea how to penetrate, what it
does to them. And then they can’t do anything about it because
they are caught up in it, their humiliation. And they can do harm
to themselves and to others and some, of course, make it a practice
to make sure that they have a chance to do that. And do this to
children.

It makes me very angry. And I think it should make all of Amer-
ica angry, First Amendment or not.

So my question to you simply is I do recognize that the legal cli-
mate is constrained, but I can’t believe that two nominees of your
distinction wanting on the FCC, one of whom quite obviously has
two children who are here, but not yet probably television-watch-
ing.

Senator WICKER. They are back watching TV, Mr. Chairman.

[Laughter.]
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The CHAIRMAN. But I am interested in what can be done to pro-
tect children and parents.

Mr. PAl. Senator, having recently joined the ranks of parents, I
have a firsthand concern about the images that my son sees, the
words that he hears over any type of media, whether it’s television,
radio, or frankly even a video on a smart phone.

And so I think it is important for the Federal Communications
Commission to do what it can to give parents knowledge about the
technologies that are out there, about the tools that are at their
disposal to prevent their children from viewing inappropriate con-
tent or viewing inappropriate content or hearing inappropriate
words.

Obviously, as you pointed out, the legal landscape is a little un-
certain. The Supreme Court is going to consider a constitutional
challenge to the entire framework of the Commission’s rules in this
area. Depending on how the court rules, of course, I would be duty-
bound to implement the statute that Congress has said the Com-
mission has said it should enforce, and I would do that to the best
of my ability, mindful of the concerns you have expressed.

The CHAIRMAN. Well, you said “what I can.” That’s what I took
from your answer.

Mr. PAIL Yes.

The CHAIRMAN. And that is not wholly sufficient to me. I remem-
ber extensive conversations—and I apologize for the time here—but
with Chairman Martin over “Saving Private Ryan.”

And the question was—there was some—obviously that was a
wartime situation and there was a question of—if somebody said
an obscenity, who could say it and who couldn’t say it. And sort of
his rule was if the soldier said it, it was OK, but if a commentator
on the situation said it, it was not OK. I mean, to that level that
he, at least, was willing to immerse himself.

Now, this is not the time or the cultural desire to face these
issues, except that it is. Except that that is exactly what parents
want and exactly what children need. And the courts will rule—I
don’t think—dJessica Rosenworcel, do you want to tell me that the
FCC is so constrained that you can’t think of anything that might
possibly happen to alleviate this problem?

Ms. ROSENWORCEL. Well, I should start by saying that I appre-
ciate that Members have come in and updated me about what my
children are doing and what they are watching back there.

[Laughter.]

Ms. ROSENWORCEL. But leaving that aside, video programming is
really powerful stuff. And at its best, it can entertain and even
educate. But some of it is not so enlightening and not so healthy.

Traditionally, the FCC has had authority to limit indecent and
profane language and content. But the legal landscape, as my col-
league here mentioned, is probably changing. What is not changing
is that this is very important.

And I think it is incumbent upon the FCC and frankly all of us
to make sure that we both provide quality content, foster it and
stimulate it—the good stuff for kids—and that we also help parents
be good parents by providing them with the tools to protect their
children.

The CHAIRMAN. That is a good answer. And we'll leave it at that.
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I am very serious about this and I worry about it greatly. I think
that there are a lot of wonderful things to be said about the Inter-
net and a lot of wonderful things to be said about telecommuni-
cations, but people are talking to each other less, they don’t have
to take responsibility for what they put on Facebook or other such
social networks because it doesn’t come back to haunt them. It’s
usually somebody else except when it’s them and then they are
mortified. And it has an enormous effect.

So, just hear me on that and we will work together to see what
can be done. You have both been absolutely wonderful. You have
done yourself proud, you have done your families proud and you
make us proud.

So I think, as was indicated, you should feel pretty good about
your chances and I thank you for your testimony.

We stand adjourned.

[Whereupon, at 4:37 p.m., the hearing was adjourned.]
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PREPARED STATEMENT OF HON. JiM DEMINT, U.S. SENATOR FROM SOUTH CAROLINA

Mr. Chairman, thank you for holding this important hearing today. I believe we
have before us two well-qualified nominees to serve at the FCC, and I hope and ex-
pect we can move them through the full Senate before we break for the holidays.

The last few days and months have reminded us that the biggest threat to our
economy is not a phone company, but an army of government lawyers and bureau-
crats that create uncertainty. And the biggest threat to investment and innovation
is not a private Internet service provider, but a public agency hell-bent on over-regu-
lating at any cost.

Ms. Rosenworcel and Mr. Pai, I sincerely hope you go to the FCC with the
mindset of humble public servants and not activist agents seeking to expand the au-
thorities of the Commission and manipulate the marketplace to your own preferred
ends.

We cannot predict the future, especially in the communications market. Unfortu-
nately, our telecom laws and regulations are littered with policies that locked in
paradigms that are now 15, 20, and even 80-year old. Many of our current telecom
policies are better suited for more static industry structures like railroads, aviation,
and pipelines.

We need to be moving toward a comprehensive update of our communications
laws and regulations. If we simply continue the rigid structure we know today, we
will not have the innovation, investment, and competition that we could have in this
industry, and we won’t see the subsequent jobs and growth in our broader economy.

I have previously introduced, and plan to reintroduce a Digital Age Communica-
tions Act as a template, an example of how we need to reform the regulatory struc-
ture. It is not an attempt to manage economic functions within a particular industry
but an attempt to, in effect, create a framework for freedom to thrive. Within this
framework, if there is damage or harm done, or if there is anti-competitive activity
going on, it gets addressed.

What we have today is a structure that is complex, rigid, and expensive to navi-
gate. In fact, it seems designed more to help particular companies and business
models than actual competition. It creates a structure that forces private enterprise
to conform, rather than innovate. It creates uncertainty and benefits those with the
most lawyers and lobbyists instead of encouraging innovators.

Innovation and entrepreneurship flourish when we have people developing ideas
for millions of consumers who can make their own individual decisions. And when
we have competitors and millions of people making their own decisions, that creates
vibrant economies. That is what the American economy, at its best, is all about. But
the American economy is in jeopardy today as we look at our expanding regulatory
state.

And that is why your roles at the FCC are going to be critically important during
the next several years. Some people in this room see communications as a govern-
ment utility, something the government should operate, something the government
should manage. Some honestly believe that the government can efficiently manage
economic functions. History has proven many times that this is a false utopian
dream.

I hope you both help to move America back toward a free market economy. We
must believe in the power of individual freedom and private enterprise to create a
vibrant marketplace and American economy.

Thank you, Mr. Chairman.

(57)
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARIA CANTWELL TO
JESSICA ROSENWORCEL

Question 1. What are the guiding principles you will rely on if you have to con-
sider whether the owner of a daily newspaper should be licensed to operate a tele-
vision station or radio station in that same market?

Answer. Localism, competition, and diversity are the principles that have long-in-
formed FCC media policy. If confirmed, these principles will inform my review, as
will the statute, rules, precedent, and the record. Finally, it is important to note
that while Americans can seek news online, newspapers and broadcast stations are
still the primary source of local news and information in most communities. As a
result, in any deliberation, the impact on local news should be given attention.

Question 2. In some markets broadcasters are coordinating their activities
through contractual and other arrangements to get around the FCC’s local television
ownership rules. These arrangements include shared services agreements, local
marketing agreements, and joint operating agreements. Such arrangements typi-
cally lead to layoffs of station staff, more consolidated local news gathering and pro-
gramming, and reduced competition for audiences and advertisers. It also changes
the leverage in retransmission agreements negotiated with cable and satellite pro-
viders. Do you believe that these types of contractual arrangements are intended to
circumvent the FCC’s local television ownership rules?

Answer. The record before the FCC reflects that there are an increasing number
of sharing agreements, including Local Marketing Agreements, Shared Services
Agreements, and Joint Sales Agreements. While it is not clear if such arrangements
are pursued in order to circumvent the FCC’s local television ownership rules, it is
important for the agency to study them further to determine if in practice they have
that effect. To date, the FCC has acknowledged that these arrangements may be
“at odds with the purpose and intent of rules against duopoly operations.” In addi-
tion, critics charge that they can result in increased rates for retransmission con-
sent, which can lead to raised rates for customers of multichannel video program-
ming distributors. At the same time, supporters contend that they result in econo-
mies of scale that support better programming.

If confirmed, I will review the law, the rules, and the record to assess if these
arrangements are intended to circumvent the FCC’s rules, and more broadly what
their impact is on the public.

Question 2a. Do you believe that these types of contractual arrangements require
the FCC to define what an independently owned and operated television station is
for purposes of its media ownership rules?

Answer. I believe the FCC should consider this issue in its ongoing quadrennial
review of its media ownership rules.

Question 3. Unlicensed spectrum is an integral part of the Nation’s wireless net-
work. It is estimated that by 2015 over half of all mobile traffic will be offloaded
to Wi-Fi networks. Today, in Washington state, Wi-Fi mesh networks connected to
fiber support economic development in places such Stevenson, located along the Co-
lumbia Gorge. The local economy is supported by visitors who come for the rugged
beauty of the mountains and the recreational opportunities of the Columbia River
but who want to stay connected. In addition, as more types of devices become Inter-
net enabled, they too will need unlicensed spectrum to enable device-to-device com-
munications and the development of new products and offerings. Do you support
policies that that will make more unlicensed spectrum available?

Answer. Yes. Spectrum policy requires a mix of licensed and unlicensed services.
Licensed services provide reliability and interference protection. Unlicensed services
can stimulate innovation because they have low barriers to entry. As you note, they
also can assist with network congestion and facilitate rural deployment. Both are
important components of communications policy.

Question 3a. As you know I have long supported use of the broadcast white spaces
for unlicensed fixed wireless and personal portable devices. Obtaining additional
spectrum for unlicensed so-called super Wi-Fi is key to providing new and innova-
tive broadband offerings in addition to more cost effectively providing broadband in
rural areas. There is work that needs to be done at the FCC to make these exciting
new devices and services commercially possible. Progress seems to move in fits and
starts. Do you support policies, like the FCC’s “White Spaces” orders, that make
spectrum available for unlicensed use below 1 gigahertz band?

Answer. Yes. I support the FCC’s efforts to make unused white spaces available
for unlicensed fixed wireless and personal portable devices. At the same time, I be-
lieve that additional efforts should be made with respect to databases and sensing
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technologies, to reduce any interference associated with their use for broadband pur-
poses.

Question 3a. Can I count on your support in getting the Commission’s bureaus
to focus on completing its work on the white spaces in a timely manner?

Answer. Yes. If confirmed, I will strive to vote in a timely way on all issues, in-
cluding those involving white spaces. To this end, I believe it is important for the
FCC to complete its work on pending petitions for reconsideration. I also believe
that the agency’s Office of Engineering and Technology should continue to work
with database administrators to verify that their efforts comport with FCC rules.
I believe the same office should also work with manufacturers that submit devices
for certification to ensure that these devices comply with FCC rules.

Question 4. Assume Chairman Rockefeller’'s S. 911 becomes law. The D-block goes
directly to public safety. There are going to be incentive auctions. The FCC is then
going to repack the broadcast television channels into a narrower band.

One of the challenges I see in repacking broadcasters operating in markets on our
northern border is that coordination with Canada is required. I imagine it is similar
on our southern border. There is a formal role for the State Department to play
through treaty modifications. I believe FCC coordination with its Canadian counter-
part will go a long way to ensure that channel repacking goes smoothly for tele-
vision stations operating along the northern border. If confirmed, will you commit
to working with your Canadian counterparts to ensure a smooth repacking of tele-
vision stations after any incentive auction?

Answer. Yes. In the first instance, any repacking of stations that may occur will
be governed by new legislation authorizing voluntary incentive auctions. If con-
firmed, I will follow the direction in this legislation and will work with the FCC’s
Canadian counterparts to ensure that the process for any repacking is smooth.

Question 5. A constituent contacted my state office and told my staff that after
twice being informed by his Internet Service Provider that he had exceeded his
monthly data cap, he was blacklisted from receiving broadband Internet service for
a year. He said he was streaming video and audio. He also backed up two decades
of high-resolution photographs and music files onto a cloud-based storage applica-
tion. He is clearly what is known as a power user.

Even so, my understanding is that the data cap is only somewhat linked to man-
aging network congestion. At certain times of the day, excessive bandwidth use by
an individual consumer may impact the quality of service experienced by other
broadband users. At other times of the day though, it is not so clear. If large
amounts of data is uploaded or downloaded to remote servers in the middle of the
night, {{have my doubts whether it will really interfere with the functioning of the
network.

More broadly, I am concerned that data caps are becoming the broadband indus-
try norm—particularly for the 4-G wireless broadband services. If you work out the
numbers between the download speeds and the data cap on many plans, consumers
will not be able to take advantage of the 4-G features for very long. Do you believe
that data caps are becoming more of a standard industry practice for all residential
and wireless broadband providers?

Answer. Yes. Many, but not all, broadband subscriber connections in the United
States are now limited by some kind of data cap.

Question 5a. Do you believe there is a strong linkage between data caps and man-
aging network congestion?

Answer. I believe there is some link between the use of data caps and the man-
agement of network congestion. I believe further study is necessary to determine
whether that link is a strong one.

Question 5b. Do you believe there is a need for the Commission to look into the
nature, purpose, and impact of data caps on consumers?

Answer. Yes. On the one hand, if data caps are transparent and address real net-
work capacity concerns, they can be a legitimate tool to mange congestion. On the
other, if they are set only to generate fees for exceeding the caps, this can reduce
incentives for robust broadband deployment. Consequently, I believe the FCC should
consider monitoring the development of these caps and their impact on consumers.

Question 6. Our communications network is transitioning from circuit switched to
Internet Protocol (IP) and the FCC has begun to discuss the possibility of sunsetting
the public switched telephone network. As the network transitions, innovators are
offering consumers new and interesting ways to communicate. For example, there
are a variety of VoIP products including some that replace telephone services, sup-
plement telephone service, or provide conveniences as click to call offerings. As IP
services evolve, it remains important that policy makers refrain from regulating
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them too quickly and instead proceed with a light touch enabling these new IP
based service to emerge and flourish. Do you support a light touch approach when
addressing public policy issues concerning IP services?

Answer. Yes. I believe a light-touch approach is an essential part of ensuring that
nascent communications services have the chance to develop and thrive. Moreover,
I believe this kind of approach can facilitate new services, and the ability to realize
innovation on a large scale. At the same time, it is important to recognize that as
these services grow to become full substitutes for traditional telephony, it may be
necessary to reassess some aspects of this approach. For instance, I believe it is im-
portant that services that market themselves as a substitute for basic voice service
provide the ability for their user to make emergency calls.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CLAIRE MCCASKILL TO
JESSICA ROSENWORCEL

Question 1. The FCC has a pending NPRM that would make changes in the ad-
ministration and eligibility requirements of the Lifeline and Link-Up programs,
which provide telephone service for low-income people. There have been increased
allegations of potential fraud in the programs, particularly around eligibility docu-
mentation and people receiving multiple phones. This is disturbing because we need
to ensure that people who need the services are getting it rather than directing
funds to those who may be cheating the system.

GAO issued a report in October, 2010, on the low-income programs. The report
stated that the FCC has not taken sufficient steps to develop performance goals and
measures for the programs and has limited insight on the intent of the program and
what it is accomplishing. GAO has not specifically looked into potential fraud that
may be occurring in the programs.

The NRPM appears to be taking some steps to address the problems in the pro-
grams, including limiting phones to one per household, requiring better documenta-
tion for eligibility and creating a national database to track customers. I am pleased
that the FCC is taking these steps. In your view, what is the core purpose of these
programs and who should they primarily serve? What are the most important bene-
fits of the programs? Do you think the programs in their current form may need
reform or to be narrowed?

Answer. For decades, the Lifeline and Link-Up program has provided qualified,
low-income subscribers with assistance setting up and receiving basic telephone
service. It is part of a long-standing FCC effort to support telephone service for low-
income households. After all, having access to telephone service is essential for call-
ing 911, being able to secure a job, take care of loved ones, and manage routine
interactions with government and health care providers.

Today, the Lifeline and Link-Up program is one of four universal service pro-
grams that is run by the FCC. Historically, the program only provided support for
traditional wireline telephone service. But during the last Administration, it was ex-
panded to wireless services, and notably pre-paid wireless services. As a result, the
program has grown substantially. Last year, it provided roughly $1.3 billion in sup-
port—an historic high.

On the one hand, this might mean that more low-income people have the tele-
phone service they need to conduct and manage their daily lives. This is a good
thing. But on the other hand, this tremendous growth deserves attention and focus.

I understand that the FCC is studying this growth and considering reforms. If
confirmed, I will fully support these efforts. For the program to be successful, it
must be free of waste, fraud, and abuse.

Question 2. In your view, is the NPRM going far enough to address the fraud that
may be occurring? Do we need GAO or the FCC IG to do a more thorough review
and/or audit to determine how much fraud there is?

Answer. The NPRM is a good start. Additional study from the GAO or FCC In-
spector General is also always appropriate.

Question 3. The disbursements on these programs have doubled since they were
opened up to wireless phones in 2008. Much of the potential fraud appears to be
growing in the wireless use, particularly with duplicate phones being used at the
same household. Why do you think the FCC has not taken a stronger approach in
monitoring eligibility for the programs when they can see their rapid growth? Since
these programs have no caps on the disbursements, don’t we need to get a better
handle on how they are managed so that we can help direct funding to those who
really need it and avoid fraud? Will you commit to providing this issue increased
atten(t)ion and ensuring more is done to prevent fraud, waste and abuse in the pro-
gram?
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Answer. I do not have insight into why the FCC has not taken a stronger ap-
proach in monitoring eligibility for Lifeline and Link-Up, in light of recent growth.
But I note approvingly that in June 2011 the FCC took action to address waste as-
sociated with duplicative payments, and is contemplating taking additional steps.
Going forward, it is necessary for the agency to continue to study this program care-
fully to ensure it is free of waste, fraud, and abuse. If confirmed, I commit to sup-
porting these efforts.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. ToMm UDALL TO
JESSICA ROSENWORCEL

Question 1. Digital Divide on Tribal Lands. The mission of the Federal Commu-
nications Commission is to make communications services available to all the people
of the United States. However, the first people of the United States—Native Ameri-
cans—face a significant digital divide on Tribal lands.

Most people probably cannot imagine life without a telephone. Yet today more
than 30 percent of households in Indian Country do not have access to basic tele-
phone service. Broadband access is much worse with probably more than 90 percent
lacking broadband. These statistics do not truly convey the hardships created by
this lack of telecommunications service. Imagine not being able to call an ambulance
when you or someone you love is in medical danger. Phones and broadband also
help keep friends and family members in touch when they are far apart. Imagine
not being able to speak with a loved one who is serving in the military and won’t
be home this holiday season.

Although Tribal lands are among the least connected, this is precisely where mod-
ern communications technologies can help the most. By overcoming physical dis-
tances and geographic isolation, broadband can help improve economic development,
education, and access to health care.

I am pleased that the Commission is paying particular attention to this challenge.
There is a new Office of Native Affairs and Policy to help work with Tribes on a
government-to-government basis. The recent Universal Service order proposes a
Tribal Mobility Fund to expand wireless access. It will also require engagement with
Tribes. These are welcome steps in the right direction. So, I would like to ask that,
if confirmed, will you seek to ensure that the Commission continues to work with
Tribes and telecommunications carriers to tackle the digital divide facing so many
Native American communities?

Answer. Yes. I have traveled to tribal communities. Consequently, I am aware
that telecommunications deployment in Indian Country for both basic and advanced
services lags the rest of the country. This is a troubling problem that requires atten-
tion. If confirmed, I will support the FCC Chairman’s creation of the Office of Native
Affairs and Policy. Specifically, I will support this office’s work to ensure that Native
voices are heard on matters that affect Indian Country. I also believe that universal
service reform of the high-cost fund may assist with further deployment of service
in Indian Country. If confirmed, I will strive to make sure that the implementation
of universal service reform proceeds in a way that can help address the important
needs of our tribal communities.

Question 2. Support for Telemedicine. New Mexico is a rural state where many
rural communities are not only underserved when it comes to in communications,
but also underserved in health services. We have some great folks at the University
of New Mexico and in our hospital systems who are working hard to improve rural
healthcare by using new innovative tele-health technologies.

The Government Accountability Office has criticized the FCC’s management of the
Rural Health Care Program. Some of the telemedicine proposals contained in the
FCC’s National Broadband Plan also seem to be on hold at the moment. I realize
that the FCC is engaged in substantive reform in areas such as universal service.
But tele-health is another area that should be a priority. Can you assure me that,
as Commissioners, you will support efforts to improve and increase telemedicine op-
portunities, especially for rural communities?

Answer. Telemedicine offers tremendous opportunities to improve health care ac-
cess for patients, especially in rural areas. It can bring world-class expertise to peo-
ple far from urban centers, cut costs, and help improve health care results.

For this reason, if confirmed, I believe the FCC’s rural health care program de-
serves a fresh look. The legacy program provides discounts to rural health care pro-
viders for telecommunications and Internet access services to ensure that eligible
providers are paying no more than their urban counterparts for services. The pilot
program has provided, for a limited time, support for the construction of a state or
regional broadband network assisting rural health care providers. As you note, how-
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ever, the Government Accountability Office has suggested that performance man-
agement weaknesses exist in these programs.

I believe the challenge for the FCC is identifying a way to make the rural health
care mechanism more effective within the agency’s statutory authority. It also must
do this conscious of the fact that—like all universal service programs—the rural
health care fund is supported by a line item on everyone’s telephone bill. This line
item is growing, making the cost of reform difficult. But the importance of this issue
is also growing—as is the good it can do, if properly conceived. Consequently, as
noted above, if confirmed, I will support efforts to rethink and reinvigorate this pro-
gram.

Question 3. Support for Low-income People. The Commission recently published
its proposals for reforming how universal service funds will support building out
broadband networks in rural areas.

But we know that having broadband available where you live is not the only as-
pect to tackling the digital divide. People need to see the value of having it. And
they need to be able to afford to pay for it.

The universal service Life Line and Link Up initiatives have helped many people
with low incomes get basic telephone service. In rural Tribal areas, Enhanced Life
Line and Link Up help not just with adoption rates but also service deployment to
some high cost areas where many potential customers could not afford phone serv-
ice.

In addition to the Commission’s efforts, some cable and phone companies have
committed to offering reduced price broadband options for certain low income fami-
lies. Could you share your thoughts on how the Commission can use universal serv-
ice initiatives, and also work with private companies, to increase broadband adop-
tion, particularly among people with low incomes?

Answer. The broadband challenge in this country has two fronts—supply and de-
mand. With respect to supply, recent reforms of the universal service high-cost fund
are designed to increase broadband deployment in areas where service is not avail-
able today. It is essential that the FCC implement and carefully monitor these re-
forms. If confirmed, I pledge to do so.

With respect to demand, the problem is equally challenging. Studies from the Pew
Internet and American Life Project have demonstrated that adoption is lower in
low-income households than in the population at large. If this continues, over time
the cost of this digital exclusion could grow, as more forms of commerce, education,
and government interaction occur online.

For this reason, I believe recent commitments private companies have made to
support low-cost broadband service for low-income households are promising. In ad-
dition, I believe more research is necessary to identify what programs and outreach
efforts lead to sustainable broadband adoption.

Finally, it is important to note that the National Broadband Plan recommended
expansion of the Lifeline and Link-Up program to include not only basic telephony,
but also broadband service. This merits consideration. However, ongoing efforts to
reduce waste, fraud, and abuse in the existing program should proceed first.

Question 4. Importance of Broadcast TV and Radio. Today, there is a lot of excite-
ment about mobile broadband, which puts the power of the Internet into the palm
of your hand. I am amazed by what new smartphones and tablets like the iPad can
do.

Yet, with all the excitement about new mobile technologies, it is easy to forget
that broadcast TV and radio are truly the first “wireless” technologies. They con-
tinue to play a valuable role today. Not everyone can afford cable or satellite TV.
Not everyone has access to the Internet at home.

Free broadcast TV and radio are especially important in times of emergency. For
example, this year when northern New Mexico faced severe winter storms and sum-
mer forest fires, people turned to their local broadcasters for the latest weather and
safety information. Outside of emergencies, local businesses also appreciate how ad-
vertising on local broadcast stations can help them reach customers in their commu-
nities. Can you share your views on the value of over-the-air broadcasting and the
importance of its role in an evolving telecommunications landscape?

Answer. Millions of Americans rely on free, over-the-air television as their pri-
mary source of news, information, and entertainment. Even in a world where tech-
nologies are evolving, and information is plentiful online, the Pew Internet and
American Life Project has found that 78 percent of the population surveyed still re-
lies on local television for local news.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARK WARNER TO
JESSICA ROSENWORCEL

Question 1. Interoperability issues have become more important over the last few
years. I am concerned about interoperability problems that seem to limit the ability
of smaller players, in particular, to be competitive. This problem appears to be par-
ticularly acute for smaller companies and markets. This concerns me for several rea-
sons. First, if future auction participants do not know they will be able to acquire
devices, then they are less likely to bid on spectrum licenses. Second, the prolifera-
tion of band classes means that device chipsets have to cover more band classes in
order for a device to be able to traverse an entire band. Third, I worry that a lack
of predictability regarding interoperability may have led some companies to with-
hold investments which would benefit the economy and potentially foster more inno-
vation. Can you provide me with an explanation of your views on interoperability
requirements?

Answer. I understand that the FCC currently is reviewing the interoperability of
mobile devices that make use of spectrum in the 700 MHz band. Some critics, in-
cluding small wireless providers, charge that the market is developing in ways that
are at odds with interoperability—and the public interest. As a result, there is con-
cern that some consumers will not have access to up-to-date devices and may not
be able to roam on other networks when they travel from home. At the same time,
others suggest that an overly broad obligation could result in technical difficulties
and unnecessary costs.

Interoperability is an essential component of a diverse communications system. It
is important that consumers are not stranded without service. It is also important
that our networks are not unreasonably balkanized by devices that cannot speak
with one another. Consequently, the FCC should carefully monitor the work of in-
dustry standards-setting bodies regarding this issue. If those technical bodies fail
to make progress, the agency should study its authority and identify how to improve
interoperability in the 700 MHz band.

Question la. Issues in the 700 MHz band plan have been raised in this committee
over the past year. Should the FCC take a serious look at this issue? If not, why
not? If so, what do you think the FCC could do to make sure the benefits of inter-
operability are fully realized?

Answer. As noted above, I believe that the FCC should carefully monitor the work
of industry-standards setting bodies. If those technical bodies fail to make progress,
the agency should study its authority and identify how to improve interoperability
in the 700 MHz band.

Question 2. With regard to the Commission’s ongoing USF reform efforts, do you
believe the Commission is doing all it should to promote access and availability of
broadband, particularly wireless broadband, to our Nation’s non-urban areas? If not,
what else should the Commission do?

Answer. The FCC recently adopted a collection of high-cost universal service fund
reforms. These reforms transition the high-cost system from its earlier focus on
voice telephony to a new focus on broadband. In addition, these reforms include the
first set of funds dedicated exclusively for wireless services.

This is the most substantial set of reforms to this system in over a decade. In
addition to implementing these reforms carefully, it is incumbent on the FCC to
monitor their development. To this end, if confirmed, I will do my part to make sure
that the FCC regularly reviews data regarding broadband and wireless deployment
to determine if universal service resources are targeted and effective at providing
service in communities in rural and high-cost areas of the country.

Question 3. As carriers continue to migrate to IP networks, the direct interconnec-
tion of voice networks remains vital to ensure competition, innovation, and lower
prices. The FCC, in its recent USF order, stated that the duty to negotiate inter-
connection agreements in good faith “does not depend upon the network technology
underlying the interconnection, whether TDM, IP, or otherwise.” What is your view
of duty to interconnect under the 1996 Telecom Act? Would you agree that the Act
is “technologically neutral” regarding interconnection?

Answer. I believe interconnection is a critical part of communications policy. His-
torically, it has facilitated competition, and the associated benefits of increased inno-
vation and reduced prices.

Increasingly, however, it is a complex area of the law. Interconnection, for in-
stance, in Section 251 of the Communications Act, as amended by the Telecommuni-
cations Act, is largely dependent on the provision of telecommunications service by
telecommunications carriers. At the same time, in its recent universal service re-
form decision, the FCC made a point of noting that its new rules will promote the
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deployment and use of IP networks, and that interconnection between such pro-
viders is also critical. Complicating this situation further, voice roaming obligations
for wireless carriers are built on common carrier authority in Section 201 and 202.
In contrast, the FCC based its recent decision to support data roaming on commer-
cially reasonable terms on its authority in Title III of the Communications Act to
manage spectrum and modify license and usage conditions in the public interest.

This legal patchwork provides essential interconnection, and in practice can pro-
mote technological neutrality, but it is undeniably complex.

Question 4. Media cross-ownership rules have generated great interest over the
past several years. Can you share your views on the current newspaper/broadcast
station cross-ownership rule? Do you think it should be relaxed?

Answer. I believe the media landscape is changing. In many ways, this is good
news. Information is now more plentiful than ever before. Similarly, the range and
variety of commentary has grown substantially. Everyone with Internet access has
his or her own digital printing press. But the news is not all good. The ranks of
journalists in this country have thinned considerably. More than 13,000 newspaper
jobs have been shed in the past 4 years. Many local television stations produce ex-
cellent news. But others are producing less than just a few years ago.

It is against this background that the FCC’s review of media ownership rules is
occurring. If confirmed, I believe it is necessary to take these trends into consider-
ation. But I also believe they need to be balanced with the principles of diversity,
localism, and competition that have always informed these rules, including the
newspaper/broadcast cross-ownership rule.

In addition to the regular quadrennial review, the newspaper/broadcast cross-own-
ership rule is the subject of a remand from the Third Circuit Court of Appeals. If
confirmed, my review of this rule will take into account the statute, the record, the
principles noted above, and the changing nature of news production.

Question 5. In the last two FCC Mobile Competition Reports, the Commission was
unable to certify the industry as competitive. What steps would you recommend tak-
ing to enhance competition within the mobile industry?

Answer. To enhance competition in the mobile industry, additional spectrum for
auction is important. At the same time, it is important to devote efforts to making
use of existing spectrum more efficient and more competitive. This includes the de-
velopment of spectrum sensing technologies, “dig once” initiatives, and small cell de-
ployment that facilitates the efficient reuse of spectrum.

Question 6. The President set an aggressive goal of releasing an additional 500
MHz of spectrum over the next 10 years. In the past year, Federal efforts to make
more spectrum available have been mixed at best. NTIA released a preliminary re-
port in January 2011 which identified 115 MHz of spectrum, but only 15 MHz would
not need to be shared with Federal users. An updated report is expected to be re-
leased any day now. What do you think needs to happen, particularly over the next
2-3 years, to help us achieve this goal?

Answer. Radio spectrum is a scarce but valuable resource. The proliferation of
wireless devices and growing demand for wireless data services puts new pressures
on the use of our airwaves. The goal of releasing an additional 500 MHz of spectrum
over the next 10 years is an aggressive effort to meet this growing need. Reaching
this goal will require a variety of efforts. This includes broad-based efforts to pro-
vide incentives to Federal Government users to use their spectrum more efficiently,
with resources for planning, and rewards for relinquishing its use, if feasible. In ad-
dition, more attention will need to be paid to sharing technologies, including spec-
trum sensing, and also small cell deployment, which can facilitate the efficient reuse
of spectrum.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARK BEGICH TO
JESSICA ROSENWORCEL

Question 1. Even with the current FCC focus on rural broadband deployment to
the remote regions of Alaska most of Alaska’s rural communities still depend on free
local over the air Television and Radio to receive emergency information and critical
news programming. Early in November a Bering Sea Superstorm of hurricane pro-
portions wreaked havoc on the western part of the state jeopardizing villages and
lives with historic weather conditions. Local broadcasters effectively kept everyone
in the storm’s path aware of the latest conditions. Can you tell us the role that
broadcasters will play in 21st century telecommunications policy?

Answer. Millions of Americans rely on free, over-the-air television as their pri-
mary source of news, information, and entertainment. Even in a world where tech-
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nologies are evolving, and information is plentiful online, the Pew Internet and
American Life Project has found that 78 percent of the population surveyed still re-
lies on local television for local news.

Question 2. Many Senators have spoken about how rural markets aren’t like other
markets, and I would add Alaskan rural markets aren’t like lower 48 rural mar-
kets—in many cases, they aren’t effective markets at all. What are your thoughts
on how we give providers incentives to build and operate in places where invest-
ment is hard to come by? Is the “carrier of last resort” concept important in those
places, in your view?

Answer. With respect to communications deployment, I generally believe that the
private sector should proceed first. But, as a Nation, I believe we need to be honest
about markets in this country that the private sector alone will not reach—including
some locations in Alaska. For this reason, I support narrowly tailoring regulatory
policies to extend networks so that they reach all of our communities. This includes,
but is not limited to, policies like universal service that support deployment in high-
cost and rural communities.

In the 21st century all of our communities will need access to modern communica-
tions to prosper. Alaskan communities are no exception. I have traveled to remote
communities in Alaska, including Dillingham, Manokotak, and Aniak. I have seen
first-hand how hard it can be to secure quality communications service, and how
essential it can be to improving the quality of life for residents.

Carrier-of-last resort responsibilities have an important place in communications
law. Without these duties, there never would have been deployment in many rural
areas in this country. As communications technologies evolve, it is essential to re-
member the role these responsibilities play.

Question 3. Another important issue to rural consumers in interoperability. I
wrote a letter with Chairman Rockefeller, and Senator Wicker urging Chairman
Genachowski to being a proceeding to ensure consumers have access to mobile de-
vises operating on the next generation networks that use 700MHz spectrum. Inter-
operability between networks in important, not only to public safety, but to con-
sumers who have rural wireless providers and travel between various commercial
networks and should be able to utilize these networks. If confirmed, how will you
address this important issue?

Answer. I understand that the FCC currently is reviewing the interoperability of
mobile devices that make use of spectrum in the 700 MHz band. Some critics, in-
cluding small wireless providers, charge that the market is developing in ways that
are at odds with interoperability—and the public interest. As a result, there is con-
cern that some consumers will not have access to up-to-date devices and may not
be able to roam on other networks when they travel from home. At the same time,
others suggest that an overly broad obligation could result in technical difficulties
and unnecessary costs.

Interoperability is an essential component of a diverse communications system. It
is important that consumers are not stranded with service. Consequently, the FCC
should carefully monitor the work of industry standards-setting bodies regarding
this issue. If those technical bodies fail to make progress, the agency should study
its authority and identify how to improve interoperability in the 700 MHz band.

Question 4. The FCC is currently considering a proposal to reform the Lifeline
program that would limit eligibility for the Lifeline program to one per residential
address. The Lifeline program in Alaska has been extremely beneficial to many
Alaskans. In fact, since the program came on board 17 years ago penetration among
disadvantaged populations has increased dramatically. It is critical eligible low-in-
come adults have access to Lifeline-supported phone services. This is important for
the safety of many Alaskans, including those in rural Alaska who don’t always have
a public safety officer in their village and are prone to extreme weather conditions
and may need emergency services. I ask for your commitment to work with me to
ensure benefits of this program continue to be available and serve disadvantaged
populations.

Answer. The Lifeline and Link-Up program is an important part of keeping every-
one in this country connected. It is part of a long-standing FCC effort to support
telephone service for low-income households. Having access to telephone service is
essential for calling emergency services, being able to secure a job, take care of loved
ones, and manage routine interactions with government and with health care pro-
viders.

Today, the Lifeline and Link-Up program is one of four universal service pro-
grams that is run by the FCC. Historically, the program only provided support for
traditional wireline telephone service. But during the last Administration, it was ex-
panded to wireless service, including pre-paid wireless service. As a result, the pro-
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gram has grown substantially. On the one hand, this is a good thing, because it
means more people have the telephone service they need to conduct and manage
their daily lives. On the other hand, this tremendous growth deserves attention.

I understand that the FCC is studying this growth and considering reforms. For
this program to continue to be successful, it must be free of waste, fraud, and abuse.
At the same time, it is imperative that reforms under consideration do not pose un-
necessary hardships for those who could truly benefit from its support. If confirmed,
I will work to make sure that this program is run capably and also capable of dis-
tributing support to those disadvantaged populations that need it.

Question 5. The process at the FCC is very complicated and I feel is not as trans-
parent as it could be. I would like to see this process improved to be more trans-
parent so companies and consumers do not have to live in limbo for weeks after a
vote before an order is published. If nominated what would you do or recommend
to help this process along?

Answer. If confirmed, I will strive to vote all decisions in a timely way, without
unnecessary delay. I believe the agency should make all reasonable efforts to release
decisions contemporaneously with agency voting. To the extent that this is not fea-
sible, I believe decisions should be released within a week of voting.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. OLYMPIA J. SNOWE TO
JESSICA ROSENWORCEL

Broadband Expansion and Adoption

It has been over a year and a half since the FCC released its National Broadband
Plan, which was to be a blueprint to achieving affordable, high-speed broadband to
all Americans. However, there has been criticism the agency has not acted quickly
enough to implement the numerous recommendations outlined in it. While the Com-
mission has issues several public notices related to recommendations and goals
highlighted in the Plan, plan, some organizations have estimated only about 10-20
pf:rceélt of the recommendations in the Plan have actually been implemented/com-
pleted.

This is somewhat concerning given how many Americans still lack broadband
service. Thirty-five percent of American adults, or 80 million people, do not have
high-speed Internet access in their homes. In addition, a 2008 Pew Internet &
American Life Project survey found that approximately 62 percent of dial-up users
said they weren’t interested in switching to broadband. That same survey also found
that 33 percent of non-Internet users say they are not interested in using the Inter-
net. So two digital divides (one with supply and one with demand) continue to linger
while much of the National Broadband Plan goes unimplemented.

Question 1. Do you believe the FCC has been as active as it needs to be in imple-
menting the recommendations in the National Broadband Plan?

Answer. Broadband access is essential for prosperity in the 21st century. Given
the significance of broadband to our economic competitiveness, there is always room
for the FCC to do more to facilitate broadband deployment and access.

To be clear, many of the recommendations in the National Broadband Plan fall
outside of the scope of traditional FCC authority. Some involve other Federal agen-
cies and authorities, state authorities, and even the Congress. However, for those
initiatives outlined in the plan that are well-conceived and within the agency’s au-
thority, I would support taking further steps to implement them, if confirmed.

Question 2. What outstanding recommendations in the Plan would you prioritize
to help spur the expansion of broadband availability?

Answer. I believe the FCC should devote additional resources to facilitating effi-
cient spectrum use. Spectrum is a major input for provision of broadband service.
With only a limited amount in inventory, more effort needs to be made to free up
additional airwaves and also promote technologies that make more efficient use of
spectrum, generally.

I believe the FCC also should consider ways to improve its E-rate and rural
health care programs. The E-rate is a very successful program. At the time of enact-
ment of the Telecommunications Act of 1996, only 14 percent of classrooms had ac-
cess to the Internet. Today, that number is over 90 percent. Much of this is due
to the support of the E-rate. But great programs do not thrive without continued
attention and care. The FCC already has taken steps to remove barriers to off-hours
community use of E-rate funded resources. The agency should continue to look for
ways to improve this program, and use the resources it brings to schools and librar-
ies to spur additional broadband deployment in adjacent communities.
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The FCC’s rural health care program holds great promise, but has not been as
widely used as the E-rate. The FCC should study how, within existing law, to make
this a more effective program—for the patients and healthcare providers that use
it, and also for the communities that benefit from the provision of service.

Question 3. What specific initiatives/proposals do you believe would be beneficial
to achieving that goal of consumer awareness and education?

Answer. As the numbers in the Pew survey indicate, the broadband challenge in
this country is on two fronts—supply and demand. With respect to supply, ongoing
efforts with universal service fund reform are designed to help support deployment
in high-cost communities. With respect to demand, however, the answers are also
important—and also complex.

To this end, I am aware that the Broadband Technology Opportunities Program,
which was enacted as part of the American Recovery and Reinvestment Act, pro-
vided support for some broadband adoption programs. These programs include dig-
ital literacy training and outreach campaigns, with the goal of expanding consumer
awareness and education about the relevance of broadband in our everyday lives.

These programs have not yet concluded. When they do, I believe it would be pru-
dent to study them carefully. It is important to understand what practices yielded
results and what programs contributed most to sustainable broadband adoption in
a variety of communities. This information should be used to develop further efforts
designed to increase consumer awareness and education.

More Timely Decision Making

While the FCC has a self-imposed shot clock of 180 days for merger reviews, it
rarely adheres to it. Many recent merger reviews by the Commission have sur-
passed the 180 day benchmark—the NBC-Universal Comcast merger review took
234 days, the XM-Sirius merger review took 412 days, and the CenturyLink and
Qwest merger review took 294 days.

The agency also has a poor record in timely decisions on other matters before it.
At one point, the FCC had a backlog of over 5,000 petitions and more than 4,000
license applications pending. And technical proceedings at the FCC have been, what
Mitch Lazrus, a well respected telecommunications lawyer, calls “dismally slow.”

In a letter I sent to Chairman Genachowski back in January 2010, I highlighted
several outstanding spectrum proceedings I urged the Commission to conclude to re-
lease more spectrum for wireless broadband. One of the concerns I had about the
proceedings I mentioned was that all had been open for 3 years or longer, and an-
other related proceeding ! to WCS—SDARS had been pending for over a decade.

I am concerned that this lack of action hinders innovation and causes significant
uncertainty to small start-up companies that are critical to job creation.

Question 4. What steps will you take with respect to regulatory reform so that
the agency can be more nimble in the very dynamic telecommunications industry
and not be a bottleneck to innovation and job creation due to inaction or delays on
petitions and applications?

Answer. If confirmed, I will strive to vote decisions in a timely way, without un-
necessary delay. Communications is a dynamic sector in our economy, and the agen-
cy should, within its resources, make decisions in a way that facilitates investment
and expedites the opportunity for consumers to benefit from new and innovative
services. This is especially important for small businesses, which are so essential
to job creation.

To facilitate more timely decisionmaking, I believe the agency should explore how
to make greater use of Administrative Law Judges. I also believe the FCC should
study the source of delay. If regulatory inertia is responsible, that needs to be ad-
dressed. If the technical expertise necessary to render a timely decision is not avail-
able, that likewise needs to be addressed. If, however, applicants are resolving dis-
putes on their own, that is generally preferable to regulatory intervention. Simi-
larly, if delays are the result of ongoing litigation, that is a right that should be
respected by the agency decision-making process.

Question 5. What criteria will you use when reviewing future wireless mergers
and petitions? Will you strongly push for more timely decisions on pending mergers
given the dynamic nature of the industry?

Answer. If confirmed, I would follow the statute. The Communications Act, in Sec-
tions 214 and 310, prohibits the transfers of licenses absent a finding by the FCC
that the public interest, convenience, and necessity will be served thereby. This
analysis traditionally involves weighing both the benefits and harms of a proposed
transaction. The agency should, within its resources, make these decisions in a time-

11B Docket No. 95-91.
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ly way. It should be conscious that its process, if unnecessarily delayed, could im-
pede investment and slow the opportunity for consumers to benefit from new and
innovative services.

Question 6. As you know, section 5(c) of the Communications Act2 authorizes the
Commission to delegate most of its functions to “a panel of commissioners, an indi-
vidual commissioner, an employee board, or an individual employee” to ensure prop-
er functioning of the Commission as well as prompt and orderly conduct of its busi-
ness. Do you believe the FCC has made effective use of this provision in the statute?

Answer. Ministerial decisions, that are not controversial and are wholly within
the scope of existing precedent, can and should be made on delegated authority by,
for instance, Bureau officials at the agency. At the same time, decisions of first im-
pression, significant market effect, or with substantial policy consequence, can and
should be made by the full Commission.

Question 7. Another section3 in the statute, Section 7, requires the FCC to act
within 1 year on petitions or applications on new technologies or services. But it
is my understanding the FCC has never implemented rules to administer this sec-
tion so it has gone unutilized. What will you do to see that either the intent of Con-
gress here is followed or the Commission requests a modification to the statute?

Answer. Section 7 of the Communications Act states that it is the policy of the
United States to encourage the provision of new technologies and services to the
public. I wholeheartedly agree with the sentiment in this provision.

It also directs the FCC to determine whether any new technology or device pro-
posed in a petition or application is in the public interest within 1 year after such
petition or application is filed. On the one hand, this provision appears to expedite
the provision of new technologies and services by directing the agency to address
issues within 1 year. On the other hand, it puts the FCC in the awkward position
of approving an undefined scope of new technologies and services, that if applied
across the board, could become an unnecessary regulatory hurdle for companies with
new and innovative ideas.

I am aware that the Institute of Electrical and Electronics Engineers-USA (IEEE—
USA) has asked the FCC to provide additional guidance. To this end, the IEEE-
USA notes that many wireless innovations would appear to be subject to the terms
of Section 7 of the Communications Act. In addition, the IEEE-USA notes that
other, similarly broad provisions of the law, including merger review and forbear-
ance petitions, are the subject of FCC guidelines.

As a result, I believe a continuing dialogue on this is needed. While additional
regulatory guidance is important, it is equally important that any process to resolve
Section 7 petitions does not unnecessarily increase regulatory obligations, becoming
an impediment for the deployment of new technologies and services.

FCC Technical Expertise

Engineers at the FCC play an essential role in regulatory matters by providing
technical consultation on policy matters, managing spectrum allocations, and cre-
ating new opportunities for competitive technologies. However, as I highlighted in
letters last year to the FCC Chairman and President Obama, over the past several
decades there has been a significant depletion of engineer staff at the Commission.
In 1948, the FCC had 720 engineers on staff; today, it has fewer than 270—an as-
tonishing 63 percent reduction—even though the FCC now must face more technical
issues concerning the Internet, advanced wireless communications, commercial cable
and satellite industries, and broadband.

A December 2009 report by the Government Accountability Office (GAO-10-79)
found that the agency “faces challenges in ensuring it has the expertise needed to
adapt to a changing market place.” More recently, the National Research Council
released a 2011 Wireless Report that suggested the FCC would benefit from “en-
hancing its technology assessment and engineering capabilities” due to “entering an
era in which technical issues are likely to arise on a sustained basis.”

If the agency doesn’t have both the legal and technical expertise, it could cause
the FCC to implement poor policy and regulation because the agency doesn’t have
the sufficient technical knowledge to understand the implications that proposed reg-
ulations have on emerging technologies. Even more concerning is the lack of tech-
nical resources hampers innovation and job creation due to excessive delays to busi-
nesses that have applied for technical waivers, experimental licenses, and filed peti-
tions at the agency and there aren’t enough engineers to review this issues.

247 U.S.C. 155.
347 U.S.C. 157.
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Question 8. Do you share these concerns the technical community has about the
lack of technical aptitude at the Commission and what specific commitments can
you provide to helping resolve this glaring deficiency of technical resources that can
hinder this Nation’s technical leadership and innovations in communications as well
as hinder job creation of businesses that are waiting for approval of waivers or ap-
plications at the Commission?

Answer. Yes. Today, there are less than 300 engineers working at the FCC. It
puts great pressure on those who are employed as engineers at the agency, because,
as the National Research Council suggests, we are entering an era in which tech-
nical issues are likely to come up with greater frequency.

However, it is also critical to consider how these individuals have an opportunity
to contribute to the decisionmaking of the agency. To this end, I believe they should
assist with technical review, play a consulting role in major decisions, and also con-
tribute to idea generation and policy development within the agency. In addition,
the experts in the Office of Engineering and Technology should be freely available
to every part of the FCC, including the Commissioner offices.

Finally, I would like to note that the agency has run an attorney honors program.
This two-year employment and training program is designed to introduce new and
recent law school graduates to the field of communications law and policy. I am not
aware that the agency has difficulty attracting bright young lawyers. Consequently,
I believe the agency should consider developing a similar honors program for recent
engineering graduates. Such a program could introduce young people with engineer-
ing lll)a(%i(%ounds to how their technical expertise can be used to inform public policy
at the .

Question 9. The FCC deals with a complex agenda of technical and nontechnical
issues. How do you intend to staff your office to deal with such a mix? As you may
know, prior to 1982, the statute required each Commissioner to appoint a legal as-
sistant and an engineering assistant.*

Answer. If confirmed, I will consider the appropriate mix of expertise necessary
to inform my office. I recognize the benefit of having individuals with diverse back-
grounds and experience.

Wireless Device Performance

The escalating demand for spectrum presents significant challenges. As more enti-
ties use spectrum to provide services to consumers and citizens, the ecosystem be-
comes more crowded and efforts among users to coexist become more difficult. As
a result, disputes among licensees regarding potential harmful interference are oc-
curring with greater frequency. Just in the past few years, interference disputes
have arisen between various parties such as MVDDS/DBS, AWS-1/AWS-3, WCS/
SDARS, and, more recently, with LightSquared/GPS.

One of the problems contributing to the recurrence of these interference disputes
is the lack of clear receiver performance guidelines. Legislation that I have intro-
duced with Senator Kerry promotes more spectral efficiency and interference immu-
nity of device receivers and tasks the FCC and NTIA to conduct an interference
sensing study to provide greater predictability in the determination of harmful in-
terference. Taking these steps or similar ones will help mitigate, and even prevent,
future interference disputes meaning a quicker time to market for new companies
and lower probability of disruption of existing services.

In a recent letter I sent to the FCC Chairman on spectrum policy I included a
comment from Michael Gallagher, the former Assistant Secretary for Communica-
tions and Information, who once stated “receiver standards mean less interference
and more available spectrum.” So if more spectrum is to be made available, receiver
performance must be included in any general spectrum policy discussion and as part
of the equation to prevent a spectrum shortage.

Question 10. Do you believe the FCC should promote spectral efficiency and inter-
ference immunity of device receivers? How would you recommend the FCC do that?

Answer. The FCC should consider how it can promote spectral efficiency through
receiver standards. As noted above, they can mean less interference and more avail-
able spectrum. This, in turn, can reduce disputes regarding harmful interference,
increasing the potential for development of new and innovative services, while re-
ducing the probability of disruption for existing services.

The authority of the FCC to proceed to regulate receiver standards was last ad-
dressed by the agency in a 2003 Notice of Inquiry regarding the Interference Immu-
nity Specifications for Radio Receivers. The record reflects some dispute about the

4 http:/ [ transition.fec.gov | Bureaus /| OSEC | library [ legislative histories/248.pdf (pg 2, second
paragraph).
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agency’s ability to impose receiver standards under the Communications Act. The
proceeding was subsequently terminated in 2007. Regardless, I believe it is time for
the FCC to take a fresh look at this issue, and if confirmed, would support efforts
to do so.

Question 11. Do you believe the FCC and NTIA should more clearly define what
“harmful interference” constitutes?

Answer. Radio spectrum is a scarce but valuable resource. The demands placed
on it are only going to grow over time. Reducing harmful interference is an essential
part of making more efficient and more reliable use of our limited spectrum re-
source.

As a general matter, clear regulation can inspire confidence and investment. To
this end, further definition for harmful interference may yield some benefit. At the
same time, however, I believe additional guidance also could result in rigid applica-
tion over time, denying necessary flexibility, and stifling the ability to innovate.
Consequently, I believe the FCC and NTIA should monitor this issue carefully, be-
fore determining if additional guidance is useful.

Piracy and Network Neutrality

As you may know, I have been a long-time champion of network neutrality and
providing fundamental protections to ensure that the inherent openness and free-
dom of the Internet remain intact so users can leverage the uninhibited power and
benefit it has to offer. While I have serious reservations with the FCC’s Open Inter-
net order and question their authority to implement such rules, in light of the last
year’s D.C. Court Comcast decision, I have concerns with how such rules will impact
network management and piracy.

There has to be an appropriate level of flexibility for network operators to effec-
tively manage their networks to ensure quality of service (QoS) to all customers as
well as to combat the growing problem of piracy that plagues the Internet. Accord-
ing to the International Federation of the Phonographic Industry (IFPI), 40 billion
songs were illegally downloaded in 2008 worldwide and that 95 percent of online
music downloads are completed illegally.

In addition, the website Torrentfreak.com reported that more than 52.5 million
copies of the top 10 most pirated movies on the Internet were illegally downloaded
in 2008. Obviously this illegal traffic attributes to the congestion that some
broadband consumers experience when surfing the web and there is also a dollar
value associated with transportation of this illegal traffic, which increases the oper-
ational cost to network operators, not to mention the lost revenue to the owners of
that content.

Question 12. Do you have concerns about the growing problem of piracy? How
should the FCC balance its efforts ensure the openness and freedom of the Internet
with our concerns that ISPs must be able to manage their networks in an appro-
priate way to maintain QoS and to protect against unlawful activities such as piracy
and child pornography?

Answer. Yes. It is my understanding that FCC network neutrality policy applies
only to the transmission of lawful content. I support this approach. I also acknowl-
edge this is a complex issue, and piracy is a growing problem. On the one hand,
Internet Service Providers are in a unique position to limit online piracy. They con-
trol facilities over which infringement occurs. On the other hand, this is a task that
is traditionally the province of courts and law enforcement. Finding a way to bal-
ance the openness and freedom of the Internet with the need for reasonable network
management and adequate protection against unlawful activities is critically impor-
tant.

Universal Service Fund Contribution Factor

Both the industry’s ABC proposal and the FCC’s current reform of the Universal
Service Fund deal primarily with the distribution side of the program and don’t
really address reforming the contribution mechanism of USF. However, the con-
tribution factor has increased from 5.6 percent in 2000 to over 15 percent present
day (Appendix A—figure 1), in part due to the shrinking contribution based that is
assessed. To illustrate, the adjusted contribution base for the 4th Quarter of 2011
is $14 billion compared to a contribution base of $17 billion for the 4th Quarter of
2007 (Appendix A—figure 2). So if no changes are made to the contribution mecha-
nism, the financial burden to consumers could continue to increase due to a contin-
ued decrease in interstate and international revenue.

As the statute stipulates, companies must pay a percentage of their interstate and
international telecommunication service revenues to the Universal Service Fund,
intrastate revenues are excluded as well as information services such as broadband
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Internet access. A key recommendation within the National Broadband Plan is to
broaden the USF contribution base.5

Question 13. Should the contribution base for USF be expanded to: (1) lessen the
financial burden on consumers and (2) make such assessment more equitable but
done so in a way that doesn’t expand the overall size of the fund?

Answer. The FCC should be studying ways to lessen the financial burden of uni-
versal service on consumers. Similarly, the agency should be studying ways to make
assessment more equitable, while constraining the fund from unnecessary growth.
If confirmed, these concepts will inform my thinking about contribution methodology
reform.

Question 14. If you agree the contribution base should be expanded, what sugges-
tions of reform do you have to meet the previous questions criteria?

Answer. I believe the FCC should consider replacing the current system, funded
by an assessment on interstate telecommunications services, with a connections-
based system. I believe this would be a more stable system over time and also less-
en the financial burden on consumers. However, the complexities of contribution
methodology reform are significant. While this is my preference, further review may
lead to a different result. If confirmed, I will study the record and the Communica-
tions Act and strive to support an outcome that is fair to consumers and also honors
the essential principles of universal service that inform the law.

Advanced Technology Deficit

The United States has run an advanced technology deficit every month since June
2002, meaning we consistently import more advanced technology than we export.
For 2010, our advanced technology deficit totaled an astounding $80.8 billion. And
one of the most significant technology gaps related to this deficit is with information
and communications technologies (ICT)—for the month of August 2011 alone, we
imported over $10.5 billion more in ICT products and services than we exported.
This deficit weakens the Nation’s 21st Century high-tech job market, the long-term
health of our economy, and our ability to remain competitive globally.

A recent BusinessWeek article about the deficit pointed out that, as demand for
innovative products continues to increase here domestically, the production benefits
are primarily felt overseas. In addition, the Bureau of Labor Statistics estimates
that employment in Computer and Electronic Product sector is expected to decline
19 percent over the 2008—18 period.

Question 15. Given how important ICT is to our economy and society and the role
the agency plays in regulating communications, what can the FCC due to help re-
verse this trend in such an important sector of our economy? Improving this deficit
would mean more jobs not just in manufacturing but also research and development
and engineering—the very high-tech jobs we need to be more competitive in this
global economy.

Answer. I believe that the long-term health of our economy, ability to remain com-
petitive, and facilitate job and wage growth depends, in critical part, on innovation.
As a result, the FCC should consider all of its policies in light of the importance
of innovation. In addition, the agency should develop processes that facilitate smart
and swift decision-making. This can, in turn, speed the deployment of new tech-
nologies and services. Finally, the FCC should engage in dialogue with other govern-
ment authorities as well as business leaders, to make sure that government efforts,
across the board, promote economic growth.

5 Recommendation 8.10: The FCC should broaden the universal service contribution base.
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Appendix A.—Contribution Factor & Base Historical Charts

Fig. 1 - Universal Service Fund - Contribution Factor Growth
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RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JIM DEMINT TO

JESSICA ROSENWORCEL

Question. If confirmed, would you support closing the FCC’s June 17, 2010, Notice
of Inquiry (GN Docket No. 10-127), in which the Commission, among other ques-
tions, asks “for comment on the legal and practical consequences of classifying Inter-
net connectivity service as a “telecommunications service” to which all the require-

ments of Title IT of the Communications Act would apply”?

Answer. I do not believe all the requirements of Title II of the Communications
Act should apply to all new services. Regulations designed for the era of basic te-
lephony are not uniformly appropriate for the technologies and services of the dig-
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ital age. At the same time, I believe it is important to recognize that there are val-
ues in the Communications Act that endure, including the importance of public safe-
ty, universal service, competition, and consumer protection.

Communications technology changes at a fast pace. This, on occasion, puts the
FCC in the difficult position of identifying where services fit best in the existing reg-
ulatory framework. It is not an easy task, and is best approached with humility.
If confirmed, my deliberations would be governed by the statute, available prece-
dent, and a survey of the record.

In light of this, I believe that the choice to close the docket should be considered
in conjunction with the upcoming decision from the United States Court of Appeals
for the District of Columbia Circuit, in Verizon v. FCC. I also recognize that the
Congress ultimately has the authority to legislate in this area, and it is the duty
of the FCC to faithfully implement any such legislation.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DEAN HELLER TO
JESSICA ROSENWORCEL

Question 1. Do you believe a bipartisan majority of Commissioners should be al-
lowed to meet in private for collaborative discussions, subject to appropriate disclo-
sure requirements and oversight and should a bipartisan majority of Commissioners
be able to place an item on the Commission’s agenda?

Answer. The Government in Sunshine Act requires Federal agencies headed by
a body of two or more members to hold regular public meetings. Agencies are re-
quired to provide the public with advance notice that the meeting will take place.
The agenda for this meeting must be made public at least 1 week before the meet-
ing. In practice, this law also prohibits more than two of the five FCC Commis-
sioners from deliberating with one another to conduct agency business outside of the
context of the public meeting.

Over the last decade, there have been calls for reform of the Government in Sun-
shine Act, specifically as it applies to the FCC. On the one hand, reform would fa-
cilitate discussions among Commissioners. This could expedite the agency decision-
making process. On the other hand, this would reduce transparency, as it dimin-
ishes incentives for open dialogue at regular public meetings.

While I could support such reform, I believe the conditions you note are essential,
namely that any meeting is bipartisan and that there are appropriate disclosure re-
quirements. In addition, because the Government in Sunshine Act applies to many
Federal agencies, I believe it would be prudent to study its operation in other con-
texts, before determining what changes, if any, are required at the FCC.

Finally, I believe the idea of allowing a bipartisan majority of Commissioners to
place an item on the Commission’s agenda merits further thought. Specifically, I be-
lieve additional study of how such a process works in other government agencies
would be prudent before making this change at the FCC.

Question 2. As you know, President Obama’s Executive Order 13563 on regulatory
reform cannot compel independent agency compliance on important matters such as
performing cost-benefit analyses. While Chairman Genachowski may comply, it does
not guaranty the FCC will follow the exact same methodology as required by Execu-
tive Branch agencies, nor does it bind the actions of future chairmen. Do you feel
the use of cost-benefit analyses in the development of rulemakings is important
enough that the Commission should adopt a rule requiring its use, at least with re-
spect to major rulemakings?

Answer. I support the objectives of Executive Order 13563. Cost-benefit analysis
can be a useful tool for evaluating the relative merits of any particular policy. In
many cases, balancing benefits with costs can help identify efficient outcomes and
facilitate good public policy.

At the same time, as analytical method, it may not always be fully compatible
with the statutory direction in the Communications Act. It would be complex, for
instance, to integrate cost-benefit analysis with the six principles governing uni-
versal service policy that are enumerated in the law. It would be similarly complex
to use cost-benefit analysis to evaluate obligations under the Communications As-
sistance for Law Enforcement Act, which defines the duty of carriers to cooperate
in the interception of communications for law enforcement purposes.

As a result, the utility of cost-benefit analysis must be considered in light of other
objectives in the law. However, with this caveat, I believe it is a useful analytical
tool that the agency may use in its decision-making process in major rulemakings.

Question 3. When considering approval the transfer of control of licenses, which
is what the Commission is really doing when it reviews a merger, the FCC often
attaches conditions not relevant to the transaction, but which allow the FCC to pur-
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sue a policy goal without benefit of a public rulemaking. How would you approach
the FCC’s consideration of such transfers of control?

Answer. If confirmed, I would follow the statute. The Communications Act, in Sec-
tions 214 and 310, prohibits the transfers of licenses absent a finding by the FCC
that the public interest, convenience, and necessity will be served thereby. This
analysis traditionally involves weighing both the benefits and harms of a proposed
transaction. Any conditions should be rationally related to the transaction.

Question 4. In 1993, Congress voted to fund the FCC entirely through fees levied
on regulated entities. Congress directed the FCC to adopt a funding mechanism that
would adjust automatically to reflect changes in the agency’s workload, its staffing
in particular bureaus, and economic shifts in regulated communications sectors. To
my knowledge a requirement that the FCC provide annual updates on its efforts to
develop a fair & adjustable fee system existed and I do not believe any such report
has ever reached Congress. Would you add your voice to those of other commis-
sioners and chairmen who earlier have pledged to finally bring the agency into com-
pliance and rationalize the fee system?

Answer. In 2008, the FCC released a Further Notice of Proposed Rulemaking re-
garding regulatory fee reform. This led to a change in the bearer circuit method-
ology for calculating regulatory fees, the elimination of two regulatory fee categories,
and the conversion of UHF and VHF stations from analog to digital television. By
the end of this calendar year, the agency has committed to initiate another rule-
making to update the record on regulatory fee rebalancing, as well as expand this
inquiry to include issues and services not covered by the 2008 proceeding. If con-
firmed, I would support this effort. I also would support any efforts to keep Con-
gress fully informed of agency deliberations regarding these issues.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARIA CANTWELL TO
AJiT PA1

Question 1. What are the guiding principles you will rely on if you have to con-
sider whether the owner of a daily newspaper should be licensed to operate a tele-
vision station or radio station in that same market?

Answer. I believe that the Commission’s media ownership regulations should pro-
mote the core values of diversity, localism, and competition while taking account of
the changing nature of the media and technological landscape. If I am fortunate
enough to be confirmed, I would study closely the updated record to be compiled by
the Commission in the current media ownership rulemaking proceeding prior to
reaching any firm conclusions on these issues.

Question 2. In some markets broadcasters are coordinating their activities
through contractual and other arrangements to get around the FCC’s local television
ownership rules. These arrangements include shared services agreements, local
marketing agreements, and joint operating agreements. Such arrangements typi-
cally lead to layoffs of station staff, more consolidated local news gathering and pro-
gramming, and reduced competition for audiences and advertisers. It also changes
the leverage in retransmission agreements negotiated with cable and satellite pro-
viders. Do you believe that these types of contractual arrangements are intended to
circumvent the FCC’s local television ownership rules?

Answer. Before reaching a conclusion on this issue one way or the other, I would
need to review an appropriately developed record. However, to the extent that any
Commission licensee or regulatee engages in conduct that violates the Commission’s
rules, I would support appropriate enforcement action against such a licensee or
regulatee.

Question 2a. Do you believe that these types of contractual arrangements require
the FCC to define what an independently owned and operated television station is
for purposes of its media ownership rules?

Answer. Before reaching a conclusion on this issue, I would need to review the
record compiled by the Commission in the current media ownership rulemaking pro-
ceeding. In particular, I would look at the impact that such contractual arrange-
ments have on diversity, localism, and competition.

Question 3. Unlicensed spectrum is an integral part of the Nation’s wireless net-
work. It is estimated that by 2015 over half of all mobile traffic will be offloaded
to Wi-Fi networks. Today, in Washington state, Wi-Fi mesh networks connected to
fiber support economic development in places such Stevenson, located along the Co-
lumbia Gorge. The local economy is supported by visitors who come for the rugged
beauty of the mountains and the recreational opportunities of the Columbia River
but who want to stay connected. In addition, as more types of devices become Inter-
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net enabled, they too will need unlicensed spectrum to enable device-to-device com-
munications and the development of new products and offerings. Do you support
policies that that will make more unlicensed spectrum available?

Answer. The innovation that has occurred in the context of unlicensed spectrum
has provided great benefits to American consumers. As suggested in your question,
Wi-Fi is perhaps the best example of ingenuity in this area. Were I fortunate to be
confirmed, I would work with my colleagues at the Commission to find ways to pro-
mote technically and economically feasible innovation using unlicensed spectrum.

Question 3a. As you know I have long supported use of the broadcast white spaces
for unlicensed fixed wireless and personal portable devices. Obtaining additional
spectrum for unlicensed so-called super Wi-Fi is key to providing new and innova-
tive broadband offerings in addition to more cost effectively providing broadband in
rural areas. There is work that needs to be done at the FCC to make these exciting
new devices and services commercially possible. Progress seems to move in fits and
starts. Do you support policies, like the FCC’s “White Spaces” orders, that make
spectrum available for unlicensed use below 1 gigahertz band?

Answer. Were I fortunate to be confirmed, I would work with my colleagues at
the Commission to find ways to promote technically and economically feasible inno-
vation using unlicensed spectrum. With respect to the “White Spaces” order specifi-
cally, I understand that there is a pending petition for reconsideration before the
full Commission, as well as a judicial appeal before the U.S. Court of Appeals for
the District of Columbia Circuit. If confirmed, I will review the record compiled in
response to the petition for reconsideration and take appropriate action.

Question 3b. Can I count on your support in getting the Commission’s bureaus
to focus on completing its work on the white spaces in a timely manner?
Answer. If I am confirmed, you would have my support in that endeavor.

Question 4. Assume Chairman Rockefeller’'s S. 911 becomes law. The D-block goes
directly to public safety. There are going to be incentive auctions. The FCC is then
going to repack the broadcast television channels into a narrower band.

One of the challenges I see in repacking broadcasters operating in markets on our
northern border is that coordination with Canada is required. I imagine it is similar
on our southern border. There is a formal role for the State Department to play
through treaty modifications. I believe FCC coordination with its Canadian counter-
part will go a long way to ensure that channel repacking goes smoothly for tele-
vision stations operating along the northern border. If confirmed, will you commit
to working with your Canadian counterparts to ensure a smooth repacking of tele-
vision stations after any incentive auction?

Answer. If confirmed, I would commit to working with my Canadian counterparts
to ensure a smooth repacking of television stations after any incentive auction.

Question 5. A constituent contacted my state office and told my staff that after
twice being informed by his Internet Service Provider that he had exceeded his
monthly data cap, he was blacklisted from receiving broadband Internet service for
a year. He said he was streaming video and audio. He also backed up two decades
of high-resolution photographs and music files onto a cloud-based storage applica-
tion. He is clearly what is known as a power user.

Even so, my understanding is that the data cap is only somewhat linked to man-
aging network congestion. At certain times of the day, excessive bandwidth use by
an individual consumer may impact the quality of service experienced by other
broadband users. At other times of the day though, it is not so clear. If large
amounts of data is uploaded or downloaded to remote servers in the middle of the
night, I have my doubts whether it will really interfere with the functioning of the
network.

More broadly, I am concerned that data caps are becoming the broadband indus-
try norm—particularly for the 4-G wireless broadband services. If you work out the
numbers between the download speeds and the data cap on many plans, consumers
will not be able to take advantage of the 4-G features for very long. Do you believe
that data caps are becoming more of a standard industry practice for all residential
and wireless broadband providers?

Answer. While it is my impression that data caps have become more prevalent,
I have not had the opportunity to study recent FCC or other detailed analyses of
industry practice with respect to data caps on residential and wireless broadband
users. If confirmed, I will examine the record in current, relevant proceedings to as-
certain whether the practice has become standard.

Question 5a. Do you believe there is a strong linkage between data caps and man-
aging network congestion?
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Answer. While there is a link between data caps and managing network conges-
tion, I would need to study industry policies more closely before reaching any firm
conclusion as to the strength of that link.

Question 5b. Do you believe there is a need for the Commission to look into the
nature, purpose, and impact of data caps on consumers?

Answer. The Commission should take note of any policies, including data caps,
that impact consumers.

Question 6. Our communications network is transitioning from circuit switched to
Internet Protocol (IP) and the FCC has begun to discuss the possibility of sunsetting
the public switched telephone network. As the network transitions, innovators are
offering consumers new and interesting ways to communicate. For example, there
are a variety of VoIP products including some that replace telephone services, sup-
plement telephone service, or provide conveniences as click to call offerings. As IP
services evolve, it remains important that policymakers refrain from regulating
them too quickly and instead proceed with a light touch enabling these new IP
based service to emerge and flourish. Do you support a light touch approach when
addressing public policy issues concerning IP services?

Answer. As a general matter, I support a light-touch regulatory approach in order
to incentivize private investment and innovation.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. Tom UDALL TO
AJIT PAI

Question 1. Digital Divide on Tribal Lands. The mission of the Federal Commu-
nications Commission is to make communications services available to all the people
of the United States. However, the first people of the United States—Native Ameri-
cans—face a significant digital divide on Tribal lands.

Most people probably cannot imagine life without a telephone. Yet today more
than 30 percent of households in Indian Country do not have access to basic tele-
phone service. Broadband access is much worse with probably more than 90 percent
lacking broadband. These statistics do not truly convey the hardships created by
this lack of telecommunications service. Imagine not being able to call an ambulance
when you or someone you love is in medical danger. Phones and broadband also
help keep friends and family members in touch when they are far apart. Imagine
not being able to speak with a loved one who is serving in the military and won’t
be home this holiday season.

Although Tribal lands are among the least connected, this is precisely where mod-
ern communications technologies can help the most. By overcoming physical dis-
tances and geographic isolation, broadband can help improve economic development,
education, and access to health care.

I am pleased that the Commission is paying particular attention to this challenge.
There is a new Office of Native Affairs and Policy to help work with Tribes on a
government-to- government basis. The recent Universal Service order proposes a
Tribal Mobility Fund to expand wireless access. It will also require engagement with
Tribes. These are welcome steps in the right direction. So, I would like to ask that,
if confirmed, will you seek to ensure that the Commission continues to work with
Tribes and telecommunications carriers to tackle the digital divide facing so many
Native American communities?

Answer. If confirmed, I will work with my fellow Commissioners and agency staff
to ensure that the Commission continues to work with tribes and telecommuni-
cations carriers on communications issues involving Native American communities.

Question 2. Support for Telemedicine. New Mexico is a rural state where many
rural communities are not only underserved when it comes to in communications,
but also underserved in health services. We have some great folks at the University
of New Mexico and in our hospital systems who are working hard to improve rural
healthcare by using new innovative telehealth technologies.

The Government Accountability Office has criticized the FCC’s management of the
Rural Health Care Program. Some of the telemedicine proposals contained in the
FCC’s National Broadband Plan also seem to be on hold at the moment. I realize
that the FCC is engaged in substantive reform in areas such as universal service.
But telehealth is another area that should be a priority. Can you assure me that,
as Commissioners, you will support efforts to improve and increase telemedicine op-
portunities, especially for rural communities?

Answer. If confirmed, I will work with my fellow Commissioners and agency staff
to find ways to improve and increase telemedicine opportunities, especially for rural
communities.
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Question 3. Support for low-income people. The Commission recently published its
proposals for reforming how universal service funds will support building out
broadband networks in rural areas.

But we know that having broadband available where you live is not the only as-
pect to tackling the digital divide. People need to see the value of having it. And
they need to be able to afford to pay for it.

The universal service Life Line and Link Up initiatives have helped many people
with low incomes get basic telephone service. In rural Tribal areas, Enhanced Life
Line and Link Up help not just with adoption rates but also service deployment to
some high cost areas where many potential customers could not afford phone serv-
ice.

In addition to the Commission’s efforts, some cable and phone companies have
committed to offering reduced price broadband options for certain low income fami-
lies. Could you share your thoughts on how the Commission can use universal serv-
ice initiatives, and also work with private companies, to increase broadband adop-
tion, particularly among people with low incomes?

Answer. I believe that it is important for the Commission to continue its efforts
to update the Universal Service Fund (USF) to meet the needs of the 21st century.
In particular, USF reform should focus on ways to promote the greater deployment
and adoption of broadband, including through the Lifeline and Link Up programs.
This can have a particular impact on people with low incomes, whose adoption rates
are relatively low. While I have not yet had the chance to review in detail the Com-
mission’s recent 751-page order reforming the USF, I understand that it has taken
some steps to reform the program in this direction. I also understand that the Com-
mission 1s currently looking at ways to reform the Lifeline program. If confirmed,
I would work with my fellow Commissioners and agency staff on ways to ensure
that the USF addresses this important issue.

Question 4. Importance of broadcast TV and Radio. Today, there is a lot of excite-
ment about mobile broadband, which puts the power of the Internet into the palm
gf your hand. I am amazed by what new smartphones and tablets like the iPad can

0.

Yet, with all the excitement about new mobile technologies, it is easy to forget
that broadcast TV and radio are truly the first “wireless” technologies. They con-
tinue to play a valuable role today. Not everyone can afford cable or satellite TV.
Not everyone has access to the Internet at home.

Free broadcast TV and radio are especially important in times of emergency. For
example, this year when northern New Mexico faced severe winter storms and sum-
mer forest fires, people turned to their local broadcasters for the latest weather and
safety information. Outside of emergencies, local businesses also appreciate how ad-
vertising on local broadcast stations can help them reach customers in their commu-
nities. Can you share your views on the value of over-the-air broadcasting and the
importance of its role in an evolving telecommunications landscape?

Answer. I believe that over-the-air broadcasting has provided valuable benefits to
the American people. From educational television programming to emergency-re-
lated radio broadcasts, over-the-air services have improved our quality of life. If con-
firmed, I will work with my fellow Commissioners and agency staff to ensure that
over-the-air broadcasting continues to be a positive presence in the communications
landscape.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARK WARNER TO
AJiT PA1

Question 1. Interoperability issues have become more important over the last few
years. I am concerned about interoperability problems that seem to limit the ability
of smaller players, in particular, to be competitive. This problem appears to be par-
ticularly acute for smaller companies and markets. This concerns me for several rea-
sons. First, if future auction participants do not know they will be able to acquire
devices, then they are less likely to bid on spectrum licenses. Second, the prolifera-
tion of band classes means that device chipsets have to cover more band classes in
order for a device to be able to traverse an entire band. Third, I worry that a lack
of predictability regarding interoperability may have led some companies to with-
hold investments which would benefit the economy and potentially foster more inno-
vation. Can you provide me with an explanation of your views on interoperability
requirements?

Answer. I believe that consumers benefit from interoperability and that interoper-
ability requirements can bolster the competitive standing of smaller providers. On
the other hand, it has been argued that such requirements may impose techno-
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logical challenges on manufacturers and carriers as well as costs that may be passed
along to consumers. If confirmed, I will carefully study the record before the Com-
mission before making any decision in this area.

Question Ia. Issues in the 700 MHz band plan have been raised in this committee
over the past year. Should the FCC take a serious look at this issue? If not, why
not? If so, what do you think the FCC could do to make sure the benefits of inter-
operability are fully realized?

Answer. Earlier this year, the FCC convened a workshop to explore commercial
and technological issues related to 700 MHz interoperability. I believe that the FCC
should continue to study such issues carefully, and if confirmed, any conclusion I
reach regarding interoperability requirements in the 700 MHz band will be based
on my own thorough review of the Commission record.

Question 2. With regard to the Commission’s ongoing USF reform efforts, do you
believe the Commission is doing all it should to promote access and availability of
broadband, particularly wireless broadband, to our Nation’s non-urban areas? If not,
what else should the Commission do?

Answer. While I have not yet had the chance to review in detail the Commission’s
recent 751-page order reforming the Universal Service Fund (USF), I am pleased
that the Commission is focused on modernizing the USF to prioritize the deploy-
ment of broadband. If confirmed, I will work with my colleagues on adapting the
USF to serve the communications needs of the 21st Century. Apart from reforming
the USF, I believe that the Commission must work to create a regulatory environ-
ment that encourages the private sector to innovate and to invest in communica-
tions infrastructure for rural America. Finally, when auctioning spectrum, build-out
requirements can play an important role in ensuring that service is provided to non-
urban areas.

Question 3. As carriers continue to migrate to IP networks, the direct interconnec-
tion of voice networks remains vital to ensure competition, innovation, and lower
prices. The FCC, in its recent USF order, stated that the duty to negotiate inter-
connection agreements in good faith “does not depend upon the network technology
underlying the interconnection, whether TDM, IP, or otherwise.” What is your view
of duty to interconnect under the 1996 Telecom Act? Would you agree that the Act
is “technologically neutral” regarding interconnection?

Answer. Section 251 of the Communications Act specifies, among other things,
that telecommunications carriers have “the duty to interconnect directly or indi-
rectly with the facilities and equipment of other telecommunications carriers.” When
discussing interconnection, this provision neither mentions any particular tech-
nology that may be used by a telecommunications carrier nor distinguishes between
telecommunications carriers using different technologies.

Question 4. Media cross-ownership rules have generated great interest over the
past several years. Can you share your views on the current newspaper/broadcast
station cross-ownership rule? Do you think it should be relaxed?

Answer. If I am fortunate enough to be confirmed, I would study closely the up-
dated record to be compiled by the Commission in the current media ownership
rulemaking proceeding prior to reaching a firm conclusion on this issue. I believe
that the Commission’s media ownership regulations should promote the core values
of diversity, localism, and competition while taking account of the changing nature
of the media and technological landscape. These are the principles that will guide
my assessment of any proposal to change the newspaper/broadcast station cross-
ownership rule.

Question 5. In the last two FCC Mobile Competition Reports, the Commission was
unable to certify the industry as competitive. What steps would you recommend tak-
ing to enhance competition within the mobile industry?

Answer. The FCC should create a regulatory environment that both enhances
competition within the mobile industry and encourages investment. Right now, the
most important steps that the Commission could take to enhance competition and
encourage investment in the wireless industry are to allocate additional spectrum
for mobile broadband and provide regulatory certainty.

Question 6. The President set an aggressive goal of releasing an additional 500
MHz of spectrum over the next 10 years. In the past year, Federal efforts to make
more spectrum available have been mixed at best. NTIA released a preliminary re-
port in January 2011 which identified 115 MHz of spectrum, but only 15 MHz would
not need to be shared with Federal users. An updated report is expected to be re-
leased any day now. What do you think needs to happen, particularly over the next
2-3 years, to help us achieve this goal?
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Answer. The National Telecommunications and Information Administration re-
cently prioritized the evaluation of various bands of spectrum (encompassing 1,500
MHz of spectrum in total) to see whether they could be made available for mobile
broadband. The Federal Government must quickly assess all of these bands in a co-
ordinated fashion and identify those that can be most easily and effectively
repurposed for mobile broadband. Once a band has been prioritized in this fashion,
the FCC must work to complete necessary allocation and service rulemakings in an
expeditious manner and then rapidly take steps to place that spectrum in use, for
example through auctions.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARK BEGICH TO
AJIT PAI

Question 1. Even with the current FCC focus on rural broadband deployment to
the remote regions of Alaska most of Alaska’s rural communities still depend on free
local over the air Television and Radio to receive emergency information and critical
news programming. Early in November a Bering Sea Superstorm of hurricane pro-
portions wreaked havoc on the western part of the state jeopardizing villages and
lives with historic weather conditions. Local broadcasters effectively kept everyone
in the storm’s path aware of the latest conditions. Can you tell us the role that
broadcasters will play in 21st century telecommunications policy?

Answer. I believe that broadcasting has a vital role to play in 21st century tele-
communications policy. As indicated in your question, when emergencies occur,
Americans often rely on broadcasters to provide them with critical news and infor-
mation. If confirmed, I will work to ensure that the United States continues to ben-
efit from a vibrant broadcasting industry and that broadcasters continue to provide
important services to their communities.

Question 2. Many Senators have spoken about how rural markets aren’t like other
markets, and I would add Alaskan rural markets aren’t like lower 48 rural mar-
kets—in many cases, they aren’t effective markets at all. What are your thoughts
on how we give providers incentives to build and operate in places where invest-
ment is hard to come by? Is the “carrier of last resort” concept important in those
places, in your view?

Answer. In order to give providers incentives to build and operate in rural mar-
kets, the Commission must continue to reform the Universal Service Fund to
prioritize effective broadband deployment in rural America. We must also create a
regulatory environment that encourages the private sector to invest in communica-
tions infrastructure for rural America. Finally, build-out requirements can be an im-
portant mechanism for ensuring that carriers provide service to those in rural areas.
Carrier of last resort obligations require a carrier to provide service to any customer
who requests it in a given geographical area and thus can be important in ensuring
that all consumers in that area have access to communications services.

Question 3. Another important issue to rural consumers in interoperability. I
wrote a letter with Chairman Rockefeller, and Senator Wicker urging Chairman
Genachowski to being a proceeding to ensure consumers have access to mobile de-
vises operating on the next generation networks that use 700 MHz spectrum. Inter-
operability between networks in important, not only to public safety, but to con-
sumers who have rural wireless providers and travel between various commercial
networks and should be able to utilize these networks. If confirmed, how will you
address this important issue?

Answer. Earlier this year, the FCC convened a workshop to explore commercial
and technological issues related to 700 MHz interoperability. The FCC should con-
tinue to study such issues carefully, and if confirmed, any conclusion I reach regard-
ing interoperability requirements in the 700 MHz band will be based on my own
thorough review of the Commission record.

Question 4. The FCC is currently considering a proposal to reform the Lifeline
program that would limit eligibility for the Lifeline program to one per residential
address. The Lifeline program in Alaska has been extremely beneficial to many
Alaskans. In fact, since the program came on board 17 years ago penetration among
disadvantaged populations has increased dramatically. It is critical eligible low-in-
come adults have access to Lifeline-supported phone services. This is important for
the safety of many Alaskans, including those in rural Alaska who don’t always have
a public safety officer in their village and are prone to extreme weather conditions
and may need emergency services. I ask for your commitment to work with me to
ensure benefits of this program continue to be available and serve disadvantaged
populations.
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Answer. I have appreciated the opportunity to learn from you during our private
meeting and the public hearing about the impact that FCC policies can have on
Alaskans, especially disadvantaged and rural residents. If confirmed, I commit to
working with you to ensure that that the Lifeline program meets the goal of serving
disadvantaged populations.

Question 5. The process at the FCC is very complicated and I feel is not as trans-
parent as it could be. I would like to see this process improved to be more trans-
parent so companies and consumers do not have to live in limbo for weeks after a
vote before an order is published. If nominated what would you do or recommend
to help this process along?

Answer. I agree that it is extremely important for the FCC to be transparent.
Once a vote on an order is taken, I do not believe that the Commission should wait
for weeks to release it publicly. If confirmed, I will work to shorten any delays in
releasing Commission decisions. One step that would minimize delays would be for
the language of an item to be finalized before the Commissioners cast their votes.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. OLYMPIA J. SNOWE TO
AJIT PAI

Broadband Expansion and Adoption

It has been over a year and a half since the FCC released its National Broadband
Plan, which was to be a blueprint to achieving affordable, high-speed broadband to
all Americans. However, there has been criticism the agency has not acted quickly
enough to implement the numerous recommendations outlined in it. While the Com-
mission has issues several public notices related to recommendations and goals
highlighted in the Plan, plan, some organizations have estimated only about 10-20
percent of the recommendations in the Plan have actually been implemented/com-
pleted.

This is somewhat concerning given how many Americans still lack broadband
service. Thirty-five percent of American adults, or 80 million people, do not have
high-speed Internet access in their homes. In addition, a 2008 Pew Internet &
American Life Project survey found that approximately 62 percent of dial-up users
said they weren’t interested in switching to broadband. That same survey also found
that 33 percent of non-Internet users say they are not interested in using the Inter-
net. So two digital divides (one with supply and one with demand) continue to linger
while much of the National Broadband Plan goes unimplemented.

Question 1. Do you believe the FCC has been as active as it needs to be in imple-
menting the recommendations in the National Broadband Plan?

Answer. I believe that the Commission deserves credit for implementing many of
the recommendations set forth in the National Broadband Plan. Nevertheless, not
all of the benchmarks for implementation of the National Broadband Plan have
been met in a timely manner, so the Commission has much more work ahead of
it. If confirmed, I look forward to working with my colleagues to make further
progress in expanding broadband availability and adoption.

Question 2. What outstanding recommendations in the Plan would you prioritize
to help spur the expansion of broadband availability?

Answer. I would prioritize implementation of the recommendation that 500 MHz
of additional spectrum be made available for mobile broadband use by 2020. Wire-
less broadband will play an important role in expanding broadband availability, and
there is a long way to go to meet the 500 MHz objective set forth in the National
Broadband Plan. I also believe that we need to prioritize the improvement of data
and transparency regarding spectrum allocation and utilization. This objective must
be met in order to enhance spectrum policymaking by the Commission, other gov-
ernment agencies, and Congress.

Question 3. What specific initiatives/proposals do you believe would be beneficial
to achieving that goal of consumer awareness and education?

Answer. In order to improve broadband adoption, it is obviously necessary for edu-
cational efforts to stress the numerous benefits that come with broadband access.
It is also necessary, however, for such initiatives to address the concerns that many
Americans have about going online. For example, some individuals fear that they
will be victimized by financial crimes or privacy intrusions because of their online
activities. Some parents are also concerned their children will be exposed online to
those that wish to harm them. It is important for both the private sector and the
government to provide Americans with the information that will allay their concerns
and allow them to feel comfortable about adopting broadband.
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More Timely Decision Making

While the FCC has a self-imposed shot clock of 180 days for merger reviews, it
rarely adheres to it. Many recent merger reviews by the Commission have sur-
passed the 180 day benchmark—the NBC-Universal Comcast merger review took
234 days, the XM-Sirius merger review took 412 days, and the CenturyLink and
Qwest merger review took 294 days.

The agency also has a poor record in timely decisions on other matters before it.
At one point, the FCC had a backlog of over 5,000 petitions and more than 4,000
license applications pending. And technical proceedings at the FCC have been, what
Mitch Lazrus, a well respected telecommunications lawyer, calls “dismally slow.”

In a letter I sent to Chairman Genachowski back in January 2010, I highlighted
several outstanding spectrum proceedings I urged the Commission to conclude to re-
lease more spectrum for wireless broadband. One of the concerns I had about the
proceedings I mentioned was that all had been open for 3 years or longer, and an-
other related proceeding ! to WCS—SDARS had been pending for over a decade.

I am concerned that this lack of action hinders innovation and causes significant
uncertainty to small start-up companies that are critical to job creation.

Question 4. What steps will you take with respect to regulatory reform so that
the agency can be more nimble in the very dynamic telecommunications industry
and not be a bottleneck to innovation and job creation due to inaction or delays on
petitions and applications?

Answer. I share your view that the FCC must make decisions in a timely manner
and that the Commission’s record in this area can be improved. Among other things,
delays in Commission decisionmaking can slow broadband deployment, stall innova-
tion and investment, and impede job creation. If I am fortunate enough to be con-
firmed, I will work with my fellow Commissioners to try to address this problem.
In particular, I believe that the Commission should consider flagging in a systematic
manner those petitions and applications that have the greatest potential to lead to
innovation, investment, and job creation and then place the greatest priority on de-
ciding those petitions and applications.

Question 5. What criteria will you use when reviewing future wireless mergers
and petitions? Will you strongly push for more timely decisions on pending mergers
given the dynamic nature of the industry?

Answer. Yes, I will push for the Commission to make timely decisions in merger
proceedings. I support the Commission’s 180-day shot clock and believe that it is
important for the Commission to comply with it.

As for the criteria I will use to review future wireless mergers and petitions, I
will evaluate whether they are in the public interest by looking at the effect of any
proposed transaction on competition, consumers, innovation, and investment.

Question 6. As you know, section 5(c) of the Communications Act2 authorizes the
Commission to delegate most of its functions to “a panel of commissioners, an indi-
vidual commissioner, an employee board, or an individual employee” to ensure prop-
er functioning of the Commission as well as prompt and orderly conduct of its busi-
ness.Do you believe the FCC has made effective use of this provision in the statute?

Answer. Based upon my experience in the FCC’s Office of General Counsel, I be-
lieve that the Commission does rely extensively and, for the most part, effectively
on the ability to delegate power granted by Section 5(c) of the Communications Act.
In fact, the bulk of Commission action is taken on delegated authority; the full Com-
mission simply does not have sufficient resources to review and render judgment on
the countless petitions, applications, and other items that require agency action.
Thus, section 0.5(c) of the Commission’s rules provides that “Pursuant to section 5(c)
of the Communications Act, the Commission has delegated authority to its staff to
act on matters which are minor or routine or settled in nature and those in which
immediate action may be necessary.” 47 C.F.R. § 0.5(c). The rules go on to grant the
various Bureaus and Offices over which the full Commission has supervisory re-
sponsibility the power to perform a wide variety of functions. See 47 C.F.R. §§0.231,
0.241, 0.251, 0.261, 0.271, 0.283, 0.291, 0.311, 0.314, 0.331, 0.351, 0.361,0.371,
0.391, and 0.392. (The Commission’s rules also permit a party aggrieved by a deci-
sion made on delegated authority to seek review by the full Commission by filing
an application for review. See 47 C.F.R. §0.5(c).) The frequent exercise of delegated
authority by the Commission’s Bureaus and Offices enables agency decision-making
to be much more prompt and efficient than it otherwise would be. All this said, 1
am not aware of any recent cases in which the full Commission has delegated au-
thority to a Commissioner or panel of Commissioners pursuant to 47 C.F.R. §0.218

11B Docket No. 95-91.
247 U.S.C. 155.



82

(permitting individual Commissioner or Commissioners to be designated as pre-
siding officers in hearing proceedings and to review initial decisions in hearing
cases).

Question 7. Another section3 in the statute, Section 7, requires the FCC to act
within 1 year on petitions or applications on new technologies or services. But it
is my understanding the FCC has never implemented rules to administer this sec-
tion so it has gone unutilized. What will you do to see that either the intent of Con-
gress here is followed or the Commission requests a modification to the statute?

Answer. I am not aware of any Commission rules specifically implementing Sec-
tion 7 of the Communications Act. However, should a party file a petition or applica-
tion relating to a “new technology or service” and invoke Section 7, or should the
Commission initiate its own proceeding under Section 7, I will work with my fellow
Commissioners and agency staff to ensure that the Commission meets the one-year
statutory deadline.

FCC Technical Expertise

Engineers at the FCC play an essential role in regulatory matters by providing
technical consultation on policy matters, managing spectrum allocations, and cre-
ating new opportunities for competitive technologies. However, as I highlighted in
letters last year to the FCC Chairman and President Obama, over the past several
decades there has been a significant depletion of engineer staff at the Commission.
In 1948, the FCC had 720 engineers on staff; today, it has fewer than 270—an as-
tonishing 63 percent reduction—even though the FCC now must face more technical
issues concerning the Internet, advanced wireless communications, commercial cable
and satellite industries, and broadband. A December 2009 report by the Govern-
ment Accountability Office (GAO-10-79) found that the agency “faces challenges in
ensuring it has the expertise needed to adapt to a changing market place.” More
recently, the National Research Council released a 2011 Wireless Report that sug-
gested the FCC would benefit from “enhancing its technology assessment and engi-
neering capabilities” due to “entering an era in which technical issues are likely to
arise on a sustained basis.”

If the agency doesn’t have both the legal and technical expertise, it could cause
the FCC to implement poor policy and regulation because the agency doesn’t have
the sufficient technical knowledge to understand the implications that proposed reg-
ulations have on emerging technologies. Even more concerning is the lack of tech-
nical resources hampers innovation and job creation due to excessive delays to busi-
nesses that have applied for technical waivers, experimental licenses, and filed peti-
tions at the agency and there aren’t enough engineers to review this issues.

Question 8. Do you share these concerns the technical community has about the
lack of technical aptitude at the Commission and what specific commitments can
you provide to helping resolve this glaring deficiency of technical resources that can
hinder this Nation’s technical leadership and innovations in communications as well
as hinder job creation of businesses that are waiting for approval of waivers or ap-
plications at the Commission?

Answer. I believe that it is invaluable for the Commission’s decisions to be in-
formed by technical experts, particularly where important technical matters are at
issue. If confirmed, I therefore commit to informing both my fellow Commissioners
and Congress if I ever conclude that the agency does not have enough staff with
technical expertise to discharge its responsibilities in an effective and prompt man-
ner and then to working with them on meaningful solutions to such a problem.

Question 9. The FCC deals with a complex agenda of technical and nontechnical
issues. How do you intend to staff your office to deal with such a mix? As you may
know, prior to 1982, the statute required each Commissioner to appoint a legal as-
sistant and an engineering assistant.4

Answer. Should I be fortunate to be confirmed, I would seek to hire staff capable
of addressing all of the FCC’s complex agenda of technical and nontechnical issues.
In particular, I would endeavor to have staff members that have different strengths
and backgrounds so that my staff as a whole would be well versed on all aspects
of the Commission’s work. As appropriate, I would also consult with technical ex-
perts in the Commission’s Office of Engineering and Technology (OET) to aid my
understanding of issues facing the Commission.

347 U.S.C. 157.
4 http:/ [ transition.fec.gov | Bureaus /| OSEC | library [ legislative histories/248.pdf (pg 2, second
paragraph).
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Wireless Device Performance

The escalating demand for spectrum presents significant challenges. As more enti-
ties use spectrum to provide services to consumers and citizens, the ecosystem be-
comes more crowded and efforts among users to coexist become more difficult. As
a result, disputes among licensees regarding potential harmful interference are oc-
curring with greater frequency. Just in the past few years, interference disputes
have arisen between various parties such as MVDDS/DBS, AWS-1/AWS-3, WCS/
SDARS, and, more recently, with LightSquared/GPS.

One of the problems contributing to the recurrence of these interference disputes
is the lack of clear receiver performance guidelines. Legislation that I have intro-
duced with Senator Kerry promotes more spectral efficiency and interference immu-
nity of device receivers and tasks the FCC and NTIA to conduct an interference
sensing study to provide greater predictability in the determination of harmful in-
terference. Taking these steps or similar ones will help mitigate, and even prevent,
future interference disputes meaning a quicker time to market for new companies
and lower probability of disruption of existing services.

In a recent letter I sent to the FCC Chairman on spectrum policy I included a
comment from Michael Gallagher, the former Assistant Secretary for Communica-
tions and Information, who once stated “receiver standards mean less interference
and more available spectrum.” So if more spectrum is to be made available, receiver
performance must be included in any general spectrum policy discussion and as part
of the equation to prevent a spectrum shortage.

Question 10. Do you believe the FCC should promote spectral efficiency and inter-
ference immunity of device receivers? How would you recommend the FCC do that?

Answer. As a general matter, I believe that the FCC should take appropriate ac-
tion to promote spectral efficiency and minimize interference. If I am fortunate to
be confirmed, I would look forward to working with you and Senator Kerry to ex-
plore ways in which the Commission can meet these goals with respect to device
receivers.

Question 11. Do you believe the FCC and NTIA should more clearly define what
“harmful interference” constitutes?

Answer. I believe that the FCC and NTIA should provide as much clarity as pos-
sible as to what constitutes harmful interference. Lack of guidance on this question
creates regulatory uncertainty, which can inhibit innovation and investment, ulti-
mately harming consumers. If I am fortunate to be confirmed, I would look forward
to working with you and Senator Kerry to explore ways in which the concept of
harmful interference can be more clearly defined.

Piracy and Network Neutrality

As you may know, I have been a long-time champion of network neutrality and
providing fundamental protections to ensure that the inherent openness and free-
dom of the Internet remain intact so users can leverage the uninhibited power and
benefit it has to offer. While I have serious reservations with the FCC’s Open Inter-
net order and question their authority to implement such rules, in light of the last
year’s D.C. Court Comcast decision, I have concerns with how such rules will impact
network management and piracy.

There has to be an appropriate level of flexibility for network operators to effec-
tively manage their networks to ensure quality of service (QoS) to all customers as
well as to combat the growing problem of piracy that plagues the Internet. Accord-
ing to the International Federation of the Phonographic Industry (IFPI), 40 billion
songs were illegally downloaded in 2008 worldwide and that 95 percent of online
music downloads are completed illegally.

In addition, the website Torrentfreak.com reported that more than 52.5 million
copies of the top 10 most pirated movies on the Internet were illegally downloaded
in 2008. Obviously this illegal traffic attributes to the congestion that some
broadband consumers experience when surfing the web and there is also a dollar
value associated with transportation of this illegal traffic, which increases the oper-
ational cost to network operators, not to mention the lost revenue to the owners of
that content.

Question 12. Do you have concerns about the growing problem of piracy? How
should the FCC balance its efforts ensure the openness and freedom of the Internet
with our concerns that ISPs must be able to manage their networks in an appro-
priate way to maintain QoS and to protect against unlawful activities such as piracy
and child pornography?

Answer. I am concerned about the problem of piracy. Broadband service providers
must be able to take appropriate actions to prevent their networks from being used
to facilitate unlawful activities. For example, I am pleased that the Commission has
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said that there should be no doubt that broadband providers may block transfers
of child pornography. I also believe that broadband service providers must have the
ability to manage their networks in an appropriate way in order to preserve the
quality of service offered to their customers. From my perspective, network conges-
tion can impede openness and freedom on the Internet since such congestion can
hamper customers’ ability to access the content on the Internet that they wish to
access.

Universal Service Fund Contribution Factor

Both the industry’s ABC proposal and the FCC’s current reform of the Universal
Service Fund deal primarily with the distribution side of the program and don’t
really address reforming the contribution mechanism of USF. However, the con-
tribution factor has increased from 5.6 percent in 2000 to over 15 percent present
day (Appendix A—figure 1), in part due to the shrinking contribution based that is
assessed. To illustrate, the adjusted contribution base for the 4th Quarter of 2011
is $14 billion compared to a contribution base of $17 billion for the 4th Quarter of
2007 (Appendix A—figure 2). So if no changes are made to the contribution mecha-
nism, the financial burden to consumers could continue to increase due to a contin-
ued decrease in interstate and international revenue.

As the statute stipulates, companies must pay a percentage of their interstate and
international telecommunication service revenues to the Universal Service
Fund,intrastate revenues are excluded as well as information services such as
broadband Internet access. A key recommendation within the National Broadband
Plan is to broaden the USF contribution base.?

Question 13. Should the contribution base for USF be expanded to: (1) lessen the
financial burden on consumers and (2) make such assessment more equitable but
done so in a way that doesn’t expand the overall size of the fund?

Answer. I believe that the contribution methodology for the Universal Service
Fund needs to be reformed and that the Commission should tackle this issue next
year. In particular, I am concerned about the growth of the contribution factor and
am interested in exploring ways that we can reduce the financial burden on con-
sumers while still advancing the important objective of universal service.

Question 14. If you agree the contribution base should be expanded, what sugges-
tions of reform do you have to meet the previous questions criteria?

Answer. The Commission should develop a full record that addresses various pro-
posals for reforming the USF’s contribution methodology. If confirmed, I will study
that record closely before endorsing any specific reforms.

Advanced Technology Deficit

The United States has run an advanced technology deficit every month since June
2002, meaning we consistently import more advanced technology than we export.
For 2010, our advanced technology deficit totaled an astounding $80.8 billion. And
one of the most significant technology gaps related to this deficit is with information
and communications technologies (ICT)—for the month of August 2011 alone, we
imported over $10.5 billion more in ICT products and services than we exported.
This deficit weakens the Nation’s 21st Century high-tech job market, the long-term
health of our economy, and our ability to remain competitive globally.

A recent BusinessWeek article about the deficit pointed out that, as demand for
innovative products continues to increase here domestically, the production benefits
are primarily felt overseas. In addition, the Bureau of Labor Statistics estimates
that employment in Computer and Electronic Product sector is expected to decline
19 percent over the 2008-18 period.

Question 15. Given how important ICT is to our economy and society and the role
the agency plays in regulating communications, what can the FCC due to help re-
verse this trend in such an important sector of our economy? Improving this deficit
would mean more jobs not just in manufacturing but also research and development
and engineering—the very high-tech jobs we need to be more competitive in this
global economy.

Answer. I agree that ICT is vitally important to our economy. The largest part
of our trade deficit in ICT is with China, and generally stems from broader economic
and trade issues that the FCC does not have the ability to solve alone. The FCC,
however, should promote innovation, investment, and job creation in our Nation’s
communications industry, and one of the most crucial things the FCC can do to pro-
mote these goals is to eliminate unnecessary regulation wherever possible. Such reg-

5 Recommendation 8.10: The FCC should broaden the universal service contribution base.
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ulation can inhibit investment and job creation, and lead innovators to seek more
hospitable environments abroad.

APPENDIX A.—CONTRIBUTION FACTOR & BASE HISTORICAL CHARTS
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RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JiMm DEMINT TO
AJiT PA1

Question. If confirmed, would you support closing the FCC’s June 17, 2010, Notice
of Inquiry (GN Docket No. 10-127), in which the Commission, among other ques-
tions, asks “for comment on the legal and practical consequences of classifying Inter-
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net connectivity service as a “telecommunications service” to which all the require-
ments of Title IT of the Communications Act would apply”?

Answer. If I am fortunate to be confirmed, I would support closing the FCC’s June
17, 2010 Notice of Inquiry (GN Docket No. 10-127).

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DEAN HELLER TO
AJiT PAr

Question 1. Do you believe a bipartisan majority of Commissioners should be al-
lowed to meet in private for collaborative discussions, subject to appropriate disclo-
sure requirements and oversight and should a bipartisan majority of Commissioners
be able to place an item on the Commission’s agenda?

Answer. I believe that allowing a bipartisan majority of Commissioners to discuss
agency-related matters in private, subject to appropriate disclosure requirements
and oversight, would improve Commission decisionmaking and could be imple-
mented without compromising principles of transparency and accountability. Many
have suggested that current law has the unintended effect of impeding collaboration
and collegiality among Commissioners, and I sympathize with that view. If con-
firmed, I would pledge to review Commission-level administrative policies and pro-
cedures in order to ascertain whether it would be useful to permit a bipartisan ma-
jority of Commissioners to place an item on the Commission’s agenda.

Question 2. As you know, President Obama’s Executive Order 13563 on regulatory
reform cannot compel independent agency compliance on important matters such as
performing cost-benefit analyses. While Chairman Genachowski may comply, it does
not guaranty the FCC will follow the exact same methodology as required by Execu-
tive Branch agencies, nor does it bind the actions of future chairmen. Do you feel
the use of cost-benefit analyses in the development of rulemakings is important
enough that the Commission should adopt a rule requiring its use, at least with re-
spect to major rulemakings?

Answer. I agree with the principle set forth in Section 1 of Executive Order 13563
that the benefits of a regulation should justify its costs. I also believe that the Com-
mission must have a clear understanding of both the benefits and costs of any pro-
posed regulation before deciding whether to adopt it, especially in major rulemaking
proceedings. Indeed, one could argue that implicit in the “public interest” standard
is the notion that the benefits of Commission action should outweigh its costs. My
understanding is that Chairman Genachowski recently initiated a comprehensive
regulatory review in response to Executive Order 13563, and if confirmed, I would
support him in efforts to apply cost-benefit analysis to existing regulations. It is also
my understanding that he has directed agency staff to comply with Executive Order
13563 on a going-forward basis, and I support that decision as well.

Question 3. When considering approval the transfer of control of licenses, which
is what the Commission is really doing when it reviews a merger, the FCC often
attaches conditions not relevant to the transaction, but which allow the FCC to pur-
sue a policy goal without benefit of a public rulemaking. How would you approach
the FCC’s consideration of such transfers of control?

Answer. By statute, the Commission must consider whether the transfer of li-
censes serves “the public interest, convenience, and necessity.” I would approach the
consideration of a license transfer by determining, after a thorough review of the
record, whether this standard is met. I would approach the consideration of merger
conditions in particular by asking two basic questions. First, has the agency identi-
fied with particularity a harm that would specifically result from consummation of
the transaction? Second, is there a merger-specific condition that is narrowly tai-
lored to address that harm? The Commission runs risks when it adopts conditions
that do not directly remedy transaction-specific harms. For instance, the merger
proceeding can become an unwieldy forum in which all types of issues not specifi-
cally related to the transaction are pressed before the agency. This not only de-
creases agency efficiency, but it also inhibits transparency because merger condi-
tions are not subject to the same notice-and-comment requirements as industry-wide
regulations are. Additionally, public confidence in the public interest standard di-
minishes to the extent that the public believes the agency is simply trying to
achieve through piecemeal adjudication what it properly should do through a gen-
erally-applicable rulemaking. Thus, even if a non-merger-specific condition is a good
idea as a policy matter, I believe that the appropriate context for considering that
condition is in a rulemaking proceeding, rather than an adjudicatory proceeding ap-
plicable only to specific parties.
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Question 4. In 1993, Congress voted to fund the FCC entirely through fees levied
on regulated entities. Congress directed the FCC to adopt a funding mechanism that
would adjust automatically to reflect changes in the agency’s workload, its staffing
in particular bureaus, and economic shifts in regulated communications sectors. To
my knowledge a requirement that the FCC provide annual updates on its efforts to
develop a fair & adjustable fee system existed and I do not believe any such report
has ever reached Congress. Would you add your voice to those of other commis-
sioners and chairmen who earlier have pledged to finally bring the agency into com-
pliance and rationalize the fee system?

Answer. If confirmed, I would commit to working with Congress and my fellow
Commissioners to make sure that the regulatory fee system is fair and to ensure
that the Commission meets its statutory reporting obligations.

Question 5. Does the fact that the FCC’s budget is a function of regulatory fees
that it collects from the industry mean that the FCC has too big of an incentive
to increase, or at least maintain, its regulatory authority? If the FCC imposed fewer
regulations and regulated fewer entities, would that mean it would have to be a
smaller agency?

Answer. If confirmed, I would commit to reviewing the extent to which the cur-
rent regulatory fee structure provides an incentive to increase regulatory burdens.
Generally speaking, I believe the Commission’s regulatory fee structure should be
fair and that the agency should be no larger or more active than is necessary to
fulfill its obligations under the Communications Act.

O
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