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NOMINATION OF WILLIAM JOSEPH BAER, OF
MARYLAND, NOMINEE TO BE ASSISTANT AT-
TORNEY GENERAL, ANTITRUST DIVISION,
U.S. DEPARTMENT OF JUSTICE

THURSDAY, JULY 26, 2012

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 1:07 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, pre-
siding.

Present: Senators Kohl and Lee.

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator KOHL. We will commence. We welcome you here today,
and we meet regarding the nomination of Bill Baer to be Assistant
Attorney General to head the Antitrust Division. Mr. Baer pos-
sesses an impressive list of qualifications for this important posi-
tion. A proud native of Wisconsin, he served as Director of the
FTC’s Bureau of Competition during the 1990s and for the last dec-
ade has been the head of the antitrust practice at the major Wash-
ington law firm of Arnold & Porter.

Mr. Baer, we congratulate you on your nomination. Your nomina-
tion comes at a crucial time for antitrust enforcement. As our econ-
omy continues to face challenges and consumers’ pocketbooks are
stretched, we depend on vigorous competition to spur economic
growth in our economy. Aggressive enforcement of our Nation’s
antitrust laws will ensure that competition flourishes and con-
sumers obtain the highest-quality products at the lowest possible
prices.

The last 3 years have seen a revival of antitrust enforcement at
the Justice Department. These efforts culminated in last year’s
courageous decision to file suit to oppose an anticompetitive AT&T/
T-Mobile merger which led to the parties’ abandoning the deal. But
antitrust enforcement requires constant vigilance, and the issues
facing the Antitrust Division today are no less serious.

For example, the Division is currently examining transactions
between Verizon and four of the Nation’s largest cable TV compa-
nies. As my letter to the Justice Department in May pointed out,
it is crucial that the Justice Department ensures that nothing in
this deal will harm the competitive battle between Verizon and the
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cable companies for Internet and video service, often the only real
choice for these vital telecom services for millions of consumers.

And in other key industries as diverse as the Internet and high-
tech, media and book publishing, aviation and agriculture, to name
just a few, the Justice Department will be called upon to stand as
a bastion protecting competition.

Moreover, the Justice Department is currently implementing its
plans to close four of its seven regional field offices. Many antitrust
experts, including most of the senior leadership of these field of-
fices, and also myself, have serious concerns about what this clo-
sure will mean for the detection and antitrust enforcement directed
against local conspiracies. We will be closely watching your leader-
ship and the Antitrust Division to ensure that you maintain the re-
sources necessary to combat local antitrust conspiracies in the
many areas of the Nation that will no longer have local antitrust
offices.

Mr. Baer, the position of Assistant Attorney General for Anti-
trust carries with it a special burden and a special responsibility.
Companies over whom the Antitrust Division has jurisdiction have
ample resources to hire skilled and talented counsel to represent
their best interests. But no one represents the interests of the
American consumer other than the Antitrust Division. If you are
confirmed, millions of consumers will be depending on your efforts
and your judgment. You will inherit a proud legacy at the Antitrust
Division, and it is our sincere hope and full expectation that you
will uphold this legacy once you are confirmed.

Senator Lee, for your comments.

STATEMENT OF HON. MIKE LEE, A U.S. SENATOR FROM THE
STATE OF UTAH

Senator LEE. Thank you, Mr. Chairman. Today we consider the
nomination of William Baer to be the next Assistant Attorney Gen-
eral over the U.S. Department of Justice’s Antitrust Division. This
is a position of enormous significance. Since its establishment near-
ly 80 years ago, the Antitrust Division, together with the Federal
Trade Commission, has been tasked with the enforcement of our
Nation’s antitrust laws.

As head of the Antitrust Division, the Assistant Attorney Gen-
eral oversees the Department’s criminal and civil enforcement of
antitrust laws, assisted by five Deputy Assistant Attorneys General
and hundreds of attorneys and economists.

Over the past decade, the Division has conducted an average of
90 merger investigations and 28 non-merger investigations each
year. And over the last decade, the Division has levied $4.4 billion
in fines on individuals and on corporations.

Obviously much is at stake as the Division establishes enforce-
ment priorities, reviews mergers, investigates conduct, and litigates
cases. The Antitrust Division’s charge is to administer our Nation’s
antitrust laws faithfully so as to safeguard our free market econ-
omy.

Robust competition maximizes consumer welfare by ensuring ac-
cess to a broad variety of products at low prices. Competition is
also essential to innovation as businesses have access to markets
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and are able to secure a reasonable return on productive invest-
ments.

There is much good for the economy and for consumers that can
be accomplished through antitrust enforcement. But there is also
potential for abuse. As a result, I believe the role of antitrust is im-
portant, but it is also limited.

Although much of antitrust law is by necessity forward looking,
onward speculation about the potential effects that a transaction
may have on various markets must not be allowed to overtake fun-
damental economic analysis.

Antitrust regulators must also be wary of attempts to subvert
their investigation or review process to advance political objectives
or private financial ends.

I believe the Division should resist efforts by politicians to en-
courage antitrust enforcement as a back-door means to implement
desired policy outcomes. Antitrust officials must also be on guard
against the inevitable attempts of competitors to use investigatory
and enforcement processes primarily to harm their rivals.

In short, antitrust officials must stay focused on the true purpose
of our antitrust laws, which is to safeguard competition rather than
competitors so as to maximize consumer welfare.

The Government has a proper role in ensuring that businesses
compete fairly and do not collude. Such enforcement can forestall
the need for more burdensome regulatory structures that impose
greater costs on our economy and on our society as a whole. But
it is improper for antitrust enforcers to pick winners and losers in
the marketplace or to interfere with private enterprise where ro-
bust market forces are in operation.

I look forward to discussing these principles with Mr. Baer as we
consider his nomination. Thank you, Mr. Chairman.

Senator KoHL. Thank you, Senator Lee.

I would like now to introduce our witness, Bill Baer. Since Janu-
ary 2000, Mr. Baer has worked as a partner at Arnold & Porter,
LLP, where he led the firm’s antitrust practice group. Prior to this
position, he served as the Director of the Bureau of Competition at
the FTC from 1995 to 1999.

A native of Milwaukee, Wisconsin, Mr. Baer has strong ties to
my own State. He attended college at Lawrence University in Ap-
pleton, Wisconsin, and currently serves as the university’s vice
chair of the board of trustees.

Mr. Baer’s father, Joe Baer, is also present at the hearing today.
He resides in Milwaukee and is a retired teacher and high school
guidance counselor. He is a World War II veteran and a Purple
Heart recipient.

Thank you, Mr. Baer, for appearing to testify today. I now ask
you to rise and raise your right hand as I administer the oath. Do
you swear that the testimony you are about to give will be the
truth, the whole truth, and nothing but the truth, so help you God?

Mr. BAER. I do.

Senator KOHL. Thank you.

We now ask you, Mr. Baer, to make your statement and if you
would wish to introduce some of your family members who are
here.



4

STATEMENT OF WILLIAM JOSEPH BAER, NOMINEE TO BE AS-
SISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, U.S.
DEPARTMENT OF JUSTICE, WASHINGTON, D.C.

Mr. BAER. Thank you, Mr. Chairman. Thank you, Senator Lee.

I am pleased that my spouse, Nancy Hendry; my two boys, grown
boys, Michael and Andrew are here; Nancy’s dad, my father-in-law,
Jim Hendry, from Chestertown, Maryland; my brother, Mike, who
came in from Portland, Oregon; my sister, Kathy, from Sherwood,
Wisconsin, whose son Nick happens to work for the Milwaukee
Bucks organization and is proud of it. And I am especially glad
that Dad, Joe Baer, could be here.

I am also honored, Mr. Chairman, Senator Lee, that a couple of
dear friends, current and former antitrust officials, took the time
to be here. Behind me are FTC Chairman Jon Leibowitz; the
former Assistant Attorney General for Antitrust under George Her-
bert Walker Bush, my friend Jim Rill; and the former FTC Chair
under President George W. Bush, Tim Muris. They, together with
my dear friend Bob Pitofsky, former Chair of the FTC and a long-
time friend of this Committee, have been mentors, colleagues, and
friends for years, and I am grateful for that.

It is an honor to be here, Mr. Chairman, Senator Lee, and I
thank the President for his expressing his confidence by nomi-
nating me to this very important law enforcement position. I thank
the Committee for the opportunity to appear before you here today.

I have been privileged to spend a number of years working in the
antitrust field, including two 5-year stints at the FTC. Mr. Chair-
man, you mentioned my time there between 1995 and 1999. Pre-
viously, right out of law school, I was there between 1975 and
1980.

Over that time, I have seen firsthand the importance of our anti-
trust laws to American consumers. I have learned a lot over the
years—and it has been pretty many years—most importantly that
antitrust enforcement is best when it has a sound analytical foun-
dation and when it focuses on behavior that poses serious risk of
economic harm to the American people.

If confirmed, I would hope to use that learning to work with the
Antitrust Division and its very talented and dedicated staff to pur-
sue enforcement policies that are vigorous, that are effective, and
that are fair.

Once again, thank you, and I look forward to answering your
questions.

[The biographical information follows:]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

William Joseph Baer

Position: State the position for which you have been nominated.

Assistant Attorney General, Antitrust Division, Department of Justice

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.
Office: Arnold & Porter LLP
555 12" Street NW
Washington, D.C. 20004

Home: Bethesda, Maryland

. Birthplace: State date and place of birth.

1950; Baraboo, Wisconsin

Education: List in reverse chronological order each college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

Stanford University Law School, 1972-75; 1.D., 1975
Lawrence University, 1968-72; B.A., 1972

Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

Amold & Porter, LLP
01/2000 to Present
Partner

555 Twelfth Street, NW
Washington, DC 20004
202-942-5936



Lawrence University
01/2001 to Present
Trustee

711 E. Boldt Way
Appleton, WI 54911
920-832-7000

Federal Trade Commission
04/1995 to 10/1999

Director, Bureau of Competition
600 Pennsylvania Avenue, NW
Washington, DC 20580
202-326-2222

Arnold & Porter, LLP

01/1984 to 04/1995

Partner

1200 New Hampshire Avenue, NW
Washington, DC 20009
202-942-3936

Arnold & Porter, LLP

10/1980 to 01/1984

Associate

1200 New Hampshire Avenue, NW
Washington, DC 20009
202-942-5936

Federal Trade Commission

09/1975 to 10/1980

Assistant General Counsel and Director of Congressional Relations
Attorney Advisor to Chairman, Assistant to Director, Bureau of Consumer
Protection, Trial Attorney, Bureau of Consumer Protection

600 Pennsylvania Avenue, NW

Washington, DC 20580

202-326-2222

Police Foundation

05/1974 10 09/1974

Consultant

1201 Connecticut Avenue, NW
Washington, DC 20036
202-833-1460

Wisconsin Department of Transportation
06/1973 to 09/1973

Law Clerk

4802 Sheboygan Avenue

Madison, W1 53707

608-266-1078



Governor Patrick Lucey
06/1972 to 09/1972
Summer Intern

115 East Capitol
Madison, Wi 53702
608-266-1212

7. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I registered for selective service but did not serve.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Lawrence University, cum laude (1972)

Lawrence University, National Honor Society (1972)

Stanford University, Hilmer Ohlman Jr. Award for Excellence in Legal Writing
(1973)

Stanford University, Stanford Law Review, Senior Article Editor (1974-75)
Federal Trade Commission, Award for Distinguished Service (1999)

Arnold & Porter LLP, “The Attorney of the Year Award,” April 2009, awarded by
Arnold & Porter staff

In recent years, various publications have published lists of “best” or “top-ranked™
lawyers. The recognitions I have received in the last few years include:

o The Best Lawyers in America 2012 for Antitrust Law

o Best Lawyers “Washington, DC Antitrust Lawyer of the Year” 2010
and 2012

o The Legal 500 US 2011 “Leading Lawyer” for Antitrust

o Chambers USA: America’s Leading Lawyers for Business 2011 for
Antitrust

o The International Who’s Who of Competition Lawyers in 2011

o Chambers Global: The World's Leading Lawyers for Business 2011
for Competition/Antitrust

o PLC Which Lawyer? Yearbook 2011: Endorsed for
Competition/Antitrust

o Washingtonian’s “Best Lawyers™ 2011 for Antitrust

o Washington, DC Super Lawyers 2011: “Top 10 Lawyers in DC”

o The National Law Journal, “The Decade’s Most Influential Lawyers™
2010

o Chambers USA’s Award for Excellence 2008 for Antitrust

o Leading Competition Lawyer in the World, Who’s Who Legal
Awards, 2006 and 2007

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.
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American Bar Association, Antitrust Section, 1995 to Present
o Antitrust Section Positions
= FTC Vice Chair of Clayton Act Committee, 1995-1999
= Member, Civil Litigation Task Force, 2000-2001
s Member, Task Force on Civil Practice and Procedures, 2000
» FEditorial Board of Publications Committee, 2001-2002
= Member, Criminal Practice and Procedure Committee, 2002-
2003
Member, Merger Review Working Group, 2002-2003
Member, Remedies Task Force, 2003-2004
Member, Directions on Antitrust Task Force, 2004-2005
Member, Cartel Task Force, 2011-2012

District of Columbia Bar, 1980- Present

International Bar Association
271 Regent Street

London WIB 2AQ, UK

Bar Number 100405
2004-Present

Brussels, Belgium Bar Association
Bar Number 15599
2003 to Present

10. Bar and Court Admission:

a.

List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

There have been no lapses in my memberships.

The District of Columbia Bar Association
1250 H Street, NW

Washington, DC 20005-3908
202-737-4700

September 16, 1980

Bar Number 324723

State Bar of Wisconsin (Inactive)
5302 Eastpark Boulevard
Madison, Wi 53718-2101
December 22, 1975

Bar Number 1016537

List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

There have been no lapses in my memberships.
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U.S. District Court for the District of Columbia
333 Constitution Avenue, NW

Washington, DC 20001

202-354-3107

July 2, 1990

Bar Number 324723

District of Columbia Court of Appeals
500 Indiana Avenue, NW, Room 4200
Washington, DC 20001
202-879-2710

September 16, 1980

Bar Number 324723

Supreme Court of the United States
1 First Street, NE

Washington, DC 20543
202-479-3000

January 11, 1999

1 1. Memberships:

a.

List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Lawrence University Board of Trustees, Member, 2001 to Present, Vice Chair
2011 to Present

Bethesda Country Club, Member, 2001 to Present

Stanford Law School Board of Visitors, Member, at various points between 1995
and 2005

American Judicature Society, Member, 1997

Lobbyists and Lawyers for Campaign Finance Reform, Chair, 1987 to 1992

Bethesda YMCA, Member, 1985-1988

I have made financial contributions to other organizations over the years. | have
not included in the list above any organization to which I gave funds and did not
otherwise participate in programmatic activities, although the organization may
have labeled me a member.

Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

No, to my knowledge.



10

12. Published Writings and Public Statements:

a.

List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.

I have done my best to identify published materials, including through a review of
my personal files and searches of publicly available electronic databases. Despite
my searches, there may be other materials that | have been unable to identify, find
or remember. | have located the following:

William J. Baer, et al., “ACPERA’s Civil Damages Limitation Provisions
Extended for 10 Years,” drnold & Porter Advisory, July 2010,
http://www.arnoldporter.com. Copy Supplied.

William J. Baer, et al., “US Agencies Release Proposed Revision to Horizontal
Merger Guidelines,” Arnold & Porter Advisory, May 2010,
http://www.arnoldporter.com. Copy Supplied.

William J. Baer, et al., “Ninth Circuit Rules That Product Improvement is Exempt
From Scrutiny Under the Federal Antitrust Laws,” Arnold & Porter Advisory, Jan.
2010, http://www.arnoldporter.com. Copy Supplied.

William J. Baer, et al., “FTC Wins a Merger Preliminary Injunction: FTC v. CCC
Holdings, Inc,” Arnold & Porter Advisory, May 2009,
http://www.amoldporter.com. Copy Supplied.

William J. Baer, et al., “Commissioner Jon Leibowitz Named FTC Chair,”
Arnold & Porter Advisory, Mar. 2009, http://www.arnoldporter.com. Copy
Supplied.

William J. Baer, et al., “The Antitrust Division Provides Guidance on Application
of Criminal Leniency Policy,” Arnold & Porter Advisory, Dec. 2008,
hitp://www.arnoldporter.com. Copy Supplied.

William J. Baer & Deborah Feinstein, “Changing Emphasis: How Whole Foods
Advances the FTC’s Efforts to Transform Merger Litigation,” GCP, Sept. 2008,
http://www.globalcompetitionpolicy.org. Copy Supplied.

William . Baer, et al., “Cartel Prosecution in the US and the EU - Recent
Developments,” chapter in PLC Cross-Border Competition Handbook, Vol. 1,
2007/2008. Copy Supplied.

William J. Baer, et al., “International Leniency Coordination,” chapter in The
Antitrust Review of the Americas, 2007. Copy Supplied.

William J. Baer & Luc Gyselen, “Merger Remedies Policy In The EU and USA,”
chapter in PLC Cress-Border Competition Handbook, 2006/2007. Copy
Supplied.
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William J. Baer, et al.,”International Leniency Regimes: New Developments and
Their Strategic Implications,” chapter in The Antitrust Review of the Americas,
2006. Copy Supplied.

William J. Baer, et al., “International Leniency Regimes: New Developments and
Their Strategic Implications,” chapter in Antitrust Review of the Americas, 2008,
hitp://www.globalcompetitionreview.com, reprinted in The Antitrust Counselor,
June 15, 2005. Copy Supplied.

William J. Baer, et al., “Taking Stock: Recent Trends in U.S. Merger
Enforcement,” Antitrust, Spring 2004. Copy Supplied.

William J. Baer & Deborah L. Feinstein, “Item 4(c): the Next Step in HSR
Reform,” Antitrust, Spring 2002. Copy Supplied.

“Guidelines for Merger Remedies, Prospects and Principles,” Berkeley Center for
Law & Technology and Ecole des Mines de Paris Conference, Jan. 17-18, 2002.
Copy Supplied.

William J. Baer, et al., “Recent Developments & Future Directions in Antitrust
Enforcement and Getting your Merger through the Bush FTC and DOJ,” 2002
National CLE Conference, Antitrust Law, Law Education Institute, Inc.,

Jan. 11-16, 2002, Copy Supplied.

William J. Baer & Ronald C. Redcay, “Solving Competition Problems In Merger
Control: The Requirements For An Effective Divestiture Remedy,” 69 Geo.
Wash. I.. Rev. 915, Oct.-Dec. 2001. Copy Supplied.

“Past as Prologue? Recent Developments & Future Directions in Antitrust
Enforcement,” Arnold & Porter, Nov. 2001. Copy Supplied.

William J. Baer & Myles Hansen, “B2B Marketplaces and Common-Sense
Antitrust Precautions,” Computer & Internet Lawyer, Sept. 2000, Copy Supplied.

William J. Baer & Franklin R. Liss, “A Forgiving Policy; But DOJ Grants
Amnesty Only to the First Firm in the Door,” Legal Times, Apr. 3, 2000. Copy
Supplied.

“International Antitrust Policy,” dnnual Proceedings of the Fordham Corporate
Law Institute, International Antitrust Law & Policy, 1999. Copy Supplied.

William J. Baer & David A. Balto, “The Politics of Federal Antitrust
Enforcement, “ 23 Harv. J.L. & Pub. Pol’y 113, Fall 1999. Copy Supplied.

“A Study of the Commission’s Divestiture Process,” Bureau of Competition of the
Federal Trade Commission, June 21, 1999. Copy Supplied.

“Letters to the Editor: They Must Disgorge ll-Gotten Gains,” Wall Street
Journal, May 18, 1999, at A27. Copy Supplied.

“Letters to the Editor: Why FTC Opposes The Staples Merger,” Wall Street
Journal, May 1, 1997, at A19. Copy Supplied.
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“Surf’s Up: Antitrust Enforcement and Consumer Interests in a Merger Wave,”
The Journal of Consumer Affairs, 1996. Copy Supplied.

“Reflections on 20 Years of Merger Enforcement Under the Hart-Scoti-Rodino
Act,”™ Antitrust Law Journal, 1997, Copy Supplied.

“The New Face of U.S, Criminal Antitrust Enforcement and the Increasing
Importance of Corporate Antitrust Comptliance Programs,” Arnold & Porter,
1991, Copy Supplied.

“We Can Limit the Cost of Campaigns,” The Daily Press. Sepl. 5, 1989. Copy
Supplied.

“At the Turning Point: The Commission in 1978, Journal of Public Policy &
Marketing, 1988, Copy Supplicd.

“Where to From Here: Reflection on the Recent Sage of the Federal Trade
Commission,” Oklahoma Law Review, 1986. Copy Supplied.

William J. Baer & Michael N. Sohn, “Injunctions Emerge as FTC’s Powerful
New Weapon,” Legal Times, Mar. 22, 1982. Copy Supplied.

. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which vou were or are a member. If
you de not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter,

I have done my best to identify any reports, memoranda or policy statements [
prepared or contributed in the preparation of, including through a review of my
personal files and searches of publicly available electronic databases. Despite my
searches, there may be other materials I have been unable to identify. find or
remember. | have located the following:

*2008 Transition Report,” American Bar Association Section of Antitrust Law,
2008. Copy Supplied.

“The State of Federal Antitrust Enforcement - 2004, Cover letter and report for
Task Force for the American Bar Association Section of Antitrust Law Transition,
FTC-DOJ Merger Guidelines Workshop - Economists and Lawyers Roundtable,
Fcb. 19, 2004. Copy Supplicd.

*1993 Clinton Transition Report,” Federal Trade Commission, 1993. No Copy
Available.

Supply four (4) copies of any testimony, offictal statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodics or public officials.
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The list below consists of material identified based on my recollection and
searches of internet databases. Despite my searches, there may be other items |
have been unable to identify, find or remember.

Remarks at Federal Trade Commission Workshop on Horizontal Merger
Guidelines Review Project, FTC, Jan. 26, 2010. Copy Supplied.

Letter to Scnate Committee on the Judiciary, United States Senate, regarding the
nomination of Christine Varney, Mar. 4, 2009. Copy Supplied.

Remarks at FTC panel on Unilateral Effects Analysis and Litigation Workshop,
FTC, Feb. 12, 2008. Copy Supplied.

Remarks at Sherman Act Section 2 Joint Hearing of the Federal Trade
Commission and the Department of Justice on Understanding Single-Firm
Behavior and Section 2 Policy Issues, DOJ and FTC, May 1, 2007. Copy
Supplied.

Remarks before the Antitrust Modernization Commission Hearings, U.S.
Enforcement Policy, Federal Trade Commission, Nov. 17, 2005. Copy Supplied.

Letter from William J. Baer, et. al., to Mssrs. James and Muris, FTC, Dec. 21,
2001, http://www.fic.gov/opa/2002/02/clearance/clearideas.htm. Copy Supplied.

Remarks at the Hearing before the Alaska State Legislature Joint Special
Committee on Mergers --British Petroleum-ARCO Merger, July 28, 1999. Copy
Supplied.

Remarks before the Subcommittee on Energy and Power of the Committee on
Commerce on the Exxon-Mobil Merger, House of Representatives, 106th
Congress, First Session, Serial No. 106-12, Mar. 10-11, 1999. Copy Supplied.

Remarks before the Subcommittee on Finance & Hazardous Materials of the
Committee on Commerce on the Financial Services Competitiveness Act of 1997,
House of Representatives, 105th Congress, First Session on H.R. 10, Serial No.
105-38, July 17, 25, 30, 1997. Copy Supplied.

Remarks at Legal Times Round Table, “An Inside View of Associates in the *90s;
Partners Find Serious Newcomers Asking About the Business of Law,” Legal
Times, Apr. 26, 1993, Copy Supplied.

Remarks before the Committee on Rules and Administration on Senate Campaign
Finance Proposals of 1987, United States Senate, 100th Congress, First Session,
Serial Nos. 2, 50, 179, 207, 615, 625, 725, and Amendment No. 36 (to S. 2),

Mar. 35, 18, 1987 and Apr. 22 & 23, 1987. Copy Supplied.

Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
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“Antitrust Developments in the New Administration,” Presentation at The 40th
Annual Corporate Counsel Institute, Northwestern University School of Law, Oct.
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“Merger enforcement in the US & EU: Lessons from the General Electric and
Honeywell Merger Investigations;” “Exclusive Dealing as Monopolization &
Restraint of Trade: Microsoft, Toys R Us, & More;” “Joint Ventures and
Strategic Alliances, Where is the Line?” “The Interface Between Intellectual
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2001. Copy Supplied.

Remarks at ABA Annual Meeting, “Recent Merger Litigation - What have We
Learned?” July 6-12, 2001. Copy Supplied.



16
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the World of E-Commerce, “Relationship of competition policy to B2B mergers
and interoperability arrangements,” May 7, 2001. No Copy Available.

“Internet Committee Program re Antitrust Issues in High Tech Joint Ventures,”
Presentation at ABA 49th Annual Section of Antitrust Law Spring Meeting, Mar.
28-30, 2001. No Copy Available.

“Solving Competition Problems In Merger Control: The Requirements For An
Effective Divestiture Remedy,” Presentation at The George Washington Law
Review Symposium, Mar. 22-23, 2001. Copy Supplied.

“Antitrust Enforcement in the Bush Administration,” Presentation, Arnold &
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Institute, Oct. 31, 1996. Copy Supplied.

Remarks before the ABA’s 1996 Health Law Forum/Antitrust Section Program
on Health Care Antitrust, “Current Issues in Health Care Antitrust Enforcement at
the Federal Trade Commission,” FTC, Oct. 24, 1996. Copies Supplied.
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Dec. 5, 2001; Yochi J. Dreazen, “AOL’s Bid For AT&T Unit Finds Warmer
Atmosphere: New Washington Climate Means Offer Has Better Chance of
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Yochi J. Dreazen, “AOL Bid for AT&T Broadband Finds Warmer Atmosphere --
New Climate in Washington Means Deal Has Better Chance of Passing
Regulatory Muster,” The Wall Street Journal, Dec. 5, 2001, at B4. Copies
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6



21

Campion Walsh, “Some Analysts Expect FTC to Approve Chevron’s Buy of
Texaco Soon,” Dow Jones Business News, Aug. 9, 2001. Copy Supplied.
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Supplied.

“FTC Seeks Easing HSR Requirements on Some Mergers,” Select Federal
Filings Newswires, July 21, 1995, Copy Supplied.

“Hoechst Gets FTC Nod to Buy Marion Merrell Dow,” Agence France Presse --
English, June 28, 1995. Copy Supplied.

Randolph Heaster, “Marion Deal Can Proceed; The FTC Will Allow Acquisition

by Hoechst AG, Even as Review Continues,” Kansas Ciry Star, June 28, 1995, at
B1. Copy Supplied.
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Dana Calvo, “FTC Allows Hoechst Corp. Purchase of Marion Merrell Dow,” The
Associated Press, June 27, 1995. Copy Supplied.

Nancy Rivera Brooks, “Reebok Agrees to Pay $9.5 Million to Settle Charges Of
Price Fixing; FTC Trumpets Proposed Settlement as Example Of Newly
Aggressive Antitrust Stance; Funds Would Go to States,” Los Angeles Times,
May 5, 1995, at 1. Copy Supplied.

“Reebok Settles Pricing Claims Antitrust: Shoe Firm to Pay $9.5 Million to End
Legal Battle,” San Jose Mercury News, May 3, 1995, at 1C. Copy Supplied.

Sharon Walsh, “Reebok Settles Complaints That it Fixed Shoe Prices,” The
Washington Post, May 05, 1993, at A06. Copy Supplied.

William W. Horne, “GE Crushes the Trustbusters,” The American Lawver,
Jan./Feb. 1995. Copy Supplied.

“FTC Expands Microsoft Probe; Rivals Accuse Firm of Monopolizing Operating
Systems Business,” The Washington Post, Apr. 13, 1991, at C1. Copy Supplied.

“William Baer,” Antitrust and Trade Regulations, Undated. Copy Supplied.

13. Public Office, Political Activities and Affiliations:

a.

List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

Federal Trade Commission

09/1975 to 10/1980

Assistant General Counsel and Director of Congressional Relations
Attorney Advisor to Chairman, Assistant to Director, Bureau of Consumer
Protection, Trial Attorney, Bureau of Consumer Protection

600 Pennsylvania Avenue, NW

Washington, DC 20580

202-326-2222.

List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

I have not had a formal role in a political campaign but have been involved in
fundraising and event organizing for a number of candidates over the years
including:

Obama/Biden (2008)
Hillary Clinton (2007-08)
John Kerry (2004)

Al Gore (2000)

o 0 o0



56

o Bill Clinton/Al Gore (1992 and 1996)

o Peter Franchot (Maryland House of Delegates and Maryland
Comptroller)

o Terry McAuliffe Virginia Gubernatorial Campaign (2009)

14. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;
I did not clerk.
ii. whether you practiced alone, and if so, the addresses and dates;
I have not practiced alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Federal Trade Commission, 600 Pennsylvania Ave. NW,
Washington, DC 20580
o Trial Attorney, 1975-76
o Assistant to Director, Bureau of
Consumer Protection, 1976-77
o Attorney Advisor to the Chairman 1977-79
o Assistant General Counsel and Director of Congressional
Relations, 1979-80
o Director, Bureau of Competition, 1995-99
Arnold & Porter LLP, 555 12" Street NW, Washington, D.C.
20004
o Associate, 1980-83
o Partner, 1984-95 and 2000-present

tv. whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.
I have never served as a mediator or arbitrator.
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b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

During my first stint at the Federal Trade Commission, between
1975 and 1980, 1 was involved in a wide variety of consumer
protection matters and certain antitrust matters. [ also represented
the FTC in its dealings with Congress in 1979 and 1980.

During my second tour with the Federal Trade Commission,
between 1995 and 1999, 1 served as Director of the Bureau of
Competition and oversaw competition enforcement matters for the
FTC.

During the periods 1 have worked at Arnold & Porter LLP (from
1980-1995 and from 2000-the present), my practice has largely
involved antitrust, trade regulation, consumer protection and white
collar criminal defense. During the period from 1980 until roughly
1992, 1 also occasionally assisted my firm in representing clients
with matters involving the U.S. Congress, including Congressional
investigations and certain legislative matters.

ii. your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

My clients were typically corporations in need of antitrust
assistance in connection with: compliance with merger laws in the
US and, to a lesser extent, with merger laws in other countries;
government civil investigations, typically involving the Federal
Trade Commission or the Department of Justice Antitrust Division,
regarding compliance with the Sherman Act or the Federal Trade
Commission Act; criminal grand jury investigations by the
Department of Justice Antitrust Division, into allegations of price
fixing and/or bid rigging; criminal litigation, mostly relating to
antitrust matters; and civil antitrust litigation.

I also occasionally have represented individual employees and
corporate executives involved in antitrust grand jury investigations.

¢. Describe the percentage of your practice that has been in litigation and whether
vou appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

Roughly 80% of my practice while at Arnold & Porter LLP has involved
litigation or government investigations that could lead to litigation.

During the period 1995-99 at the Federal Trade Commission, roughly §0%

of my time involved matters in litigation or FTC investigations that could
lead to litigation
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During the period 1975-80 at the Federal Trade Commission, roughly 50%
of my time involved litigation or investigations that could lead to
litigation.

i. Indicate the percentage of your practice in:

federal courts; 20%

state courts of record; less than 5%

other courts; 0%

administrative agencies: 75 to 80%, principally the Federal Trade
Commission and the Antitrust Division of the Justice Department.

O

ii. Indicate the percentage of your practice in:

1. civil proceedings: 50%
2. criminal proceedings: 50%

d. State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

Four cases, one as chief counsel and three as associate counsel.
i. What percentage of these trials were:

1. jury: 75%
2. non-jury.: 25%

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

I have not practiced before the Supreme Court.

15. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case.

I first describe significant matters in which I was involved while serving at the Federal
Trade Commission. [ then describe significant matters from my time at Arnold & Porter
LLP.

1. FTCv. Staples, Inc., 970 F.Supp. 1066 (D.D.C. 1997)

This involved a challenge in 1997 to the proposed merger of Staples and
Office Depot. 1 was involved in representing the FTC -- supervising the
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investigation and litigation and assisting with litigation strategy and briefing,
The district court granted the FTC’s request for a preliminary injunction.

a. The matter was active in 1997-98 and was decided on June 30,
1997

b. USDC, District of Columbia, Civil No. 97-701 (TFH), Thomas F.
Hogan, District Judge

C. John M. Gidley, White & Case, 701 Thirteenth Street, N\W., #
600, Washington, DC 20005, (202) 626-3600 for Staples, Inc.;
Donald Kempf, Mark L. Kovner, Kirkland & Ellis, 655 Fifteenth
Street, N.W., Washington, DC 20005, (202) 879-5000 for Office
Depot.

2. FTC vs Toys R Us, 221 F.3d 928 (7" Cir.2000)

This case involved the FTC’s challenge in 1997 to efforts by Toys R Us to
prevent toy manufacturers from supplying its competitors. | supervised the
investigation and administrative trial. After the FTC found Toys R Us in
violation of the FTC Act, | defended the FTC on appeal before the 7% Circuit
Court of Appeals, which ultimately upheld the FTC’s decision.

a. The matter began in 1996 and concluded in 2000. I argued the
appeal on May 18, 1999; the matter was decided August 1, 2000

b. US Court of Appeals, Seventh Circuit, No. 98-4107, Coffey.
Kanne, and Diane P. Wood, Circuit Judges.

c. Michael S. Feldberg (Argued), Schulte, Roth & Zabel, New York,
NY; Mr. Feldberg is now a partner at Allen and Ovary, 1221
Avenue of the Americas, New York, NY 10020, (212) 610-6300;
Irving Scher, Weil, Gotshall & Manges, 767 5™ Avenue, New
York, NY 10153, (212) 310-8000 for Petitioner.

3. FTC vs Drug Wholesalers, 12 F.Supp.2d 34 (D.D.C. 1998}

The FTC filed simultaneous challenges in 1998 to two separate proposed
mergers involving the four leading U.S. drug wholesalers. 1 supervised the
investigation and subscquent preliminary injunction litigation. The district
court granted the FTC’s request for a preliminary injunction.

a. The matter was active in 1997 and 1998. Preliminary injunction
issued on July 31, 1998

b. USDC, District of Columbia, Nos. CIV. A. 98-595.

CIV. A 98-596, Sporkin, District Judge.

c. Phillip Aaron Proger, Jones, Day, Reavis & Pogue, 51 Louisiana
Avenue, N.W., Washington, DC, 20001, (202} 879-3939 for
Cardinal Health, Inc.; Steven A. Newborn, Rogers & Wells,
Washington, DC for Bergen Brunswig Corp.; Mr, Newborm is now
a partner at Weil, Gotschal & Manages, 1300 Eye Street, N.'W.,
#900, Washington, DC 20005, (202) 682-7000; William Bradford
Reynolds, Collier, Shannon, Rill & Scott, P.L.L.C., 3050 K Street,
N.W., #300, Washington, DC 20007, (202) 342-8400 for
McKession Corp.; Mr. Reynolds is now senior counsel at Baker
Botts LLP, The Warner, 1299 Pennsylvania Avenue, N.'W,
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Washington, D.C. 20004, (202) 639-7801; Joseph Tate, Dechert,
Price & Rhoads, 4000 Bell Atlantic Tower, 1717 Arch Street,

Philadelphia, PA. 19103, (215) 994-4000, for Amerisource Health
Corp.

4. FTC vs. Imel, FTC Docket No. 9288

In 1998 the Federal Trade Commission filed an administrative challenge to
certain licensing practices of Intel Corporation. | supervised the investigation

and the litigation and lead a team that negotiated a settlement of the action in
1999.

a. The matter was active from 1997-99. The FTC Complaint was
filed on June 8, 1998; the proposed settlement was announced on
March 8, 1999
. FTC Administrative Hearing
c. Robert E, Cooper, Gibson, Dunn & Crutcher, 333 South Grand
Avenue, Los Angeles, CA 90071, (213) 229-7000 for Intel.

5. FTC vs. Mylan

In 1998, the FTC filed a district court action alleging that Mylan and others
had conspired to deny competitors ingredients necessary to manufacture two
widely-preseribed sedatives and seeking disgorgement of certain ill-gotten
gain. The district court upheld the FTC’s authority to seek disgorgement in
those circumstances and Mylan ultimately settled with the FTC in late 2000, 1
supervised the investigation and initial stages of the litigation until my
departure from the FTC in late 1999.

a. The matter was active from 1997-2000. The FT'C Complaint was
filed on December 22, 1998; The proposed settlement was
announced on November 29, 2000

b. USDC, District of Columbia, Nos. 98-3114 (TFH), 98-311 (TFH),
Thomas F. Hogan, Judge

<. Steven A. Newborn and Joseph J. Simons of Clifford, Chance,
Rogers & Wells, LLP, 2001 K Street, N.W., Washington, DC
20006, (202) 912-3000, for Mylan. Mr Newborn is now a partner
at Weil, Gotschal & Manages, 1300 Eye Street, #900, Washington,
DC 200035, (202) 682-7000. Mr. Simons is now a partner at Paul,
Weiss, Rifkind, Wharton & Garrison, 2001 K Street, N.'W.,
Washington, DC 20006, (202) 223-7370.

6. US vs General Electric Company, 869 F.Supp. 1285 ( S.D Ohio 1994)
In 1994 I was co-counsel with Dan K. Webb and Jeff Kindler on behalf of
General Electric Company in a jury trial involving allegations of fixing the
prices of industrial diamonds. After a six week trial, the federal district court

judge directed a verdict of acquittal in favor of GE.

a. The matter was active from early 1991 until the verdict was
entered on December 8, 1994
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b. USDC, 8.D. Ohio, Eastern Division, No, CR-2-04-019, George C.
Smith, District Judge

c. David A. Blotner, Melanie J. Sabo, Attys. U.S. Dept. of Justice,
Antitrust Div., Washington, DC , for the U.S. Ms. Sabo is current
with the Federal Trade Commission serving as Assistant Director
for Anticompetitive Practices, Bureau of Competition, 600
Pennsylvania Avenue, N.W., Washington, DC 20580, (202) 326-
2955,

7. U.S. vs. Baker Hughes, 908 F.2d 981, 285 U.S. App.D.C. 222 (1990)

In 1990-90 [ represented Baker Hughes in connection with a Department of
Justice challenge to the sale of its oil and equipment business to Oy Tampella.
The federal district court judge denied DOJ’s effort to enjoin the transaction
and the U.S. Court of Appeals sustained the lower court decision. I was
associate counsel in the matter. Lead counsel was David Marx on behalf of
Tampella.

a. The matter was active in 1989-90. The case was argued on May
16, 1990 (by David Marx) and decided on July 6, 1990

b. US Court of Appeals, District of Columbia Circuit, No. 90-5060,
Ruth B. Ginsburg, Sentelle, and Thomas, Circuit Judges

c. David Seidman, Atty., Dept. of Justice , Washington, D.C., for the
appellant; David Marx, Jr., and Amy E. Hancock, McDermott Will
and Emory, 600 Thirteenth Street, N.-W., Washington, D.C. 20005,
(202) 756-8000, for Oy Tampella AB. Ms. Hancock is currently
Deputy General Counsel of the American Beverage Association,
1101 Sixteenth Street, N.'W., Washington, D.C. 20036, (202) 463-
6732,

8. Inre Tricor Antitrust Litigation

In 2007-08 I represented Solvay Pharmaceuticals and its subsidiary,
Laboratories Fournier, in Sherman Act monopolization cases brought by a
variety of competitors, direct and indirect purchasers and state attorneys
general pending in the federal district court in Delaware. The cases ultimately
settled. 1 was associate counsel with principal responsibility for the
settlements.

a. I was involved in these matters in 2007 and 2008. Solvay settled
most of the cases in November 2008 (and various later dates as to
certain other plaintiffs)

b. District Court, Delaware, Civ. Nos. 02-1512, 03-120 and 05-340,
Susan L. Robinson, District Judge

c. [CO-DEFENDANTS] William F. Cavanaugh, Jr., Patterson,
Belknap, Webb & Tyler LLP, 1133 Avenue of the Americas, New
York, NY 10036, (212) 336-2000, for Abbott Laboratories;

[GENERIC DRUG MAKERS] David H. Hashmall, Goodwin
Proctor LLP, Exchange Place, 53 State Street, Boston, MA. 02109,
{617) 570-1000, for Teva Pharmaceuticals USA, Inc., Teva
Pharmaceuticals Industries Ltd., and Novopharm Ltd.; Robert Van
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Nest, Kecker & Van Nest LLP, 633 Battery Street, San Francisco,
CA. 94111, (415) 391-5400, for Impax Laboratories Inc.;

[DIRECT PURCHASER PLAINTIFFS] Eric Cramer, Berger &
Montague, P.C., 1622 Locust Street, Philadelphia, PA. 19103,
(800) 424-6690, for Direct Purchaser Class Plaintiffs; Richard
Arnold, Kenny Nachwalter PA, 1100 Miami Center, 201 South
Biscayne Boulevard, Miami, FL. 33131, (305) 373-1000, for
Ahold aka American Sales Corp., Albertson’s, Inc., Eckerd
Corporation, Brooks Pharmacy aka Maxi Drug, Inc., Hy-Vee, Inc.,
Kroger Co., Safeway, Inc., and Walgreen Co.; Steve D. Shadowen,
Hangley Aronchick Segal Pudlin & Schiller, 301 North 3™ Street,
Suite 700, Harrisburg, PA. 17101, (717) 364-1030, for CVS
Corporation, CVS Pharmacy, Inc., Rite Aid Corporation and Rite
Aid Headquarters Corp.

[INDIRECT PURCHASERS] Thomas M. Sobol, Hagens Berman
Sobol Shapiro LLP, Cambridge, MA, 1918 Eighth Avenue, Suite
3300, Seattle, WA. 98101, (206) 623-7292, for Indirect Purchaser
Class Plaintiffs; William Christopher Carmody, Susman Godfrey
L.L.P., 901 Main Street, Suite 5100, Dallas, TX. 75202, (214) 754-
1900, for PacifiCare;

[STATE AGs] Patricia A. Conners, Associate DeputyAttorney
General, Antitrust Division, Office of the Attorney General, State
of Florida, PL-01, The Capitol, Tallahassee, FL, 32399, (850) 414-
3856, for the State of Florida, lead counsel for the State Attoreys
General.

9. Glynn-Brunswick Memorial Hospital Authority v. General Electric Co.

In 2000 1 was co-lead counsel, along with Dan K. Webb, in an antitrust class
action brought by certain hospitals against General Electric Company. After
hearings on class certification and summary judgment, the case was settled in
late 2000.

a. The matter was active in 2000 and was settled with final judgment
entered on November 7, 2000,

b. No. CV 299-381 (5.D. Ga.), Judge Anthony A. Alaimo, District
Judge.

c. R. Stephen Berry, Berry Law PLLC, 1717 Pennsylvania Avenue,
N.W., Suite 450, Washington, D.C., 20006, (202) 296-3020,
attorney for Plaintiffs.

10. Eileen Townsend v, R.S. Mahajan, et al.

Between 1988 and 1991, I was lead counsel in pro bono litigation brought on
behalf of a former Arnold & Porter employee who had been assaulted in her
apartment in Washington, D.C. The matter was tried before a jury in the
District of Columbia Superior Court in 1990.

a. The matter was active between 1988 and 1991, It was settled as to
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one defendant in 1990; settled as to second defendant
in 1991 (while on appeal);
b. D.C. Superior Court, Civ. No. 88ca05526;
Judge Curtis E. von Kann;
c. Paul H. Ethridge, Esq.
100 S. Washington Street
Rockville, MD 20850
Bar No. 200543

Edwin A. Sheridan, Esq.

8404 Arlington Boulevard, Suite 200
Fairfax, VA 22031

Bar # 048025

16. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

Significant Legal Activities (2000-2011)

a. lassisted General Electric Company in securing DOJ approval (pursuant to
consent decree) of the sale of NBC/Universal to Comcast (2011).

b. 1assisted Talecris Inc in securing FTC approval (pursuant to consent agreement)
of its purchase by Grifols (2011).

¢. lassisted Intel in securing approval by the FTC and by the European Commission
(pursuant to consent agreement) of its purchase of McAfee (2010-11),

d. Tlrepresented General Electric Company in connection with resolving
investigations by the Department of Justice, the Securities and Exchange
Commission, the Internal Revenue Service and twenty-six State Attorneys
General into the sale of municipal guaranteed investment contracts (2006-11),

e. lassisted Pfizer in connection with securing FTC approval (pursuant to consent
agreement) of its purchase of Pharmacia (2002-03).

f. Trepresented Micron in connection with a grand jury antitrust investigation and
related civil litigation (2002-08).

g. In addition, during these periods, I also represented various companies and
individuals in connection with antitrust grand jury investigations in the auto parts,

airline, cement, scrap metal and financial services industries.

Significant Legal Activities (1995-1999)

As Director of the Bureau of Competition at the Federal Trade Commission, I supervised
antitrust investigations and subsequent litigation by lawyers, economists and other
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professionals in the Washington, D.C. offices and ten regional offices of the FTC. Talso
represented the FTC in certain matters pending before Congress, in certain dealings with
antitrust enforcement officials in other countries and in appearances before various
groups with an interest in FTC antitrust enforcement.

Significant Legal Activities (1980-1995)

a. 1represented various companies and individuals in connection with antitrust
grand jury investigations involving the dairy, cellular phone, fencing and
industrial diamonds industries,

b. lalso represented various companies, including Occidental Chemicals, Baker
Hughes Inc., General Electric Company and Hoffmann La-Roche Inc. in antitrust
reviews of proposed mergers.

¢. In connection with lobbying activities, my firm registered with the House of
Representatives on behalf of certain clients for whom I did some modest lobbying
work between 1981 and approximately 1992. My law firm records are
incomplete, but the clients for who I recall working include: Sacramento
Municipal Utility District (1984-90)est); Hoffmann-La Roche Inc. (1984)(est.);
Lone Star Industries, Inc. (1981-82)(est.); Asea AB (1986-87)(est).

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

I have been an occasional guest lecturer at various academic institutions, including
Georgetown University Law Center, George Washington University Law School,
American University Law School, Stanford Law School and Lawrence University. 1 did
not use a syllabus during these guest lectures.

. Deferred Income/ Future Benefits: List the sources, amounts and dates of all

anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

[ have made the following arrangements in connection with my departure from the
Arnold & Porter LLP partnership.

1. Prior to my starting work at the Department of Justice the firm has agreed to
pay me any amounts owed for 2011 and to pay me a pro rata share of amounts
owed me for 2012,

2. I'have a primary capital account of $458,531 that will be refunded to me in

two equal annual installments to be paid on the first and second anniversary of my
departure from the firm.
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3. Thave a secondary capital account of $30,330 that will be refunded to me on
12/2013.

4. For the first 11 years following my departure from the firm [ will receive an
annual retirement payment of $ 75,448 subject to an annual COLA.

5. After 11 years, I will receive a retirement payment of $100 per month for the
rest of my life.

6. Pursuant to standing practice of the firm, 1 will maintain funds previously
committed to the firm’s profit sharing and 401(k) plans. No further contributions
will be made to these plans, either by me or by the firm.

7. 1 will receive a payment of my interest in the firm’s Pension Plan following
my withdrawal from the firm, to be rolled over into a separate retirement account.
The value of that interest was § 641,748 on 12/31/2011.

Qutside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service? If so, explain.

I have no such plans.

Sources of Income: List sources and amounts of all income received during the calendar
vear preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached SF 278.

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

Potential Conflicts of Interest:

a. ldentify the family members or other persons, parties, affiliations, pending and
categories of litigation, financial arrangements or other factors that are likely to
present potential conflicts-of-interest when you first assume the position to which
you have been nominated. Explain how you would address any such conflict if it
were to arise.

In connection with the nomination process, 1 have consulted with the Office of
Government Ethics and the Department of Justice’s designated agency ethics
official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that |
have entered into with the Department’s designated agency ethics official.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.
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In connection with the nomination process, | have consulted with the Office of
Government Ethics and the Department of Justice’s designated agency ethics
official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that [
have entered into with the Department’s designated agency ethics official.

23. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each. If you are not an
attorney, please use this opportunity to report significant charitable and volunteer work
you may have done.

My most significant charitable and volunteer work in recent years has been on behalf of
my undergraduate college, Lawrence University, in Appleton Wisconsin. Since 2001 [
have been on the Board of Trustees. I currently am Vice-Chair of the Board.

In addition I have contributed time and energy on behalf of Stanford Law School, where
my spouse and | received J.D.’s in 1975. This has included service on the Law School’s
Board of Visitors for two terms, establishment of and fundraising for a fund to support
youth-directed clinical programs -- The Mark Eastwood Fund for Youth and the Law, and
other fundraising activities for the Law School.

In 2010 I headed a team providing pro bono legal advice to the Institute of Medicine of
the National Academies concerning a report on the future of nursing.

In prior years, | have provided modest pro bono support to various groups involved in
areas such as child nutrition and campaign finance reform and have led fundraising
efforts on behalf of Washington Legal Clinic for the Homeless and the National
Children’s Law Center.

In the late 1980’s, prior to my most recent stint at the Federal Trade Commission, I led a
team that provided pro bone litigation services, including a jury trial in D.C. Superior
Court, on behalf of a former Arnold & Porter secretary who had been assaulted in her
apartment.
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FINANCIAIL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets (including bank accounts,
real estate, securities, trusts, investments, and other
financial holdings) all liabilities (including debts, mortgages,
loans, and other financial obligations) of yourself, your
spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 384 1 084 | Notes payable to banks-secured ¢
U.8. Government securities-add 0 Notes payable to banks-unsecured ’
schedule
Listed securities-add schedule v 251 | g0 | Notes payable to relatives ’
Unlisted securities--add schedule 1 029 | 041 | Notes payable to others ¢
Accounts and notes receivable: Accounts and bills due 0
Due from relatives and friends o Unpaid income tax
Due from others o Other unpaid income and interest o
Doubtful @ Real estate mortgages payable-add REEN IR
schedule
Real estate owned-add schedule t 956 | 000 | Chattel mortgages and other liens a
payable
Real estate mortgages receivable o Other debts-itemize: none o
Autos and other personal property Charitable contribution pledges ESLN LY
172 | oo
Cash value-life insurance 130§ 802

Other assets itemize:

Law Firm Capital 488 | 861

Total liabilities 6s5 1 625
Net Worth 2 70| 594

Total Assets 13 ] 426 | 29 | Total liabilities and net worth 134 A6 e

CONTINGENT LIABILITIES GENERAL INFORMATION

as endorser, comaker or guarantor 0 Are any assets pledged? (Add ¢
schedule) No

On leases or contracts © Are you defendant in any suits or ’
legal actions? No.

Legal Claims o Have you ever taken bankruptcy? No. ’

Provision for Federal Income Tax 9

Other special debt o
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William Baer

Attachment for Net Worth statement
covering assets in investment accounts
As of December 29, 2011

Real estate owned
Residence (Bethesda MD)
Residence (Big Sky, MT)

TOTAL
Residence {Bethesda MD)} ING Bank

US Government Securities
none

Listed Securities
Franklin-Temp Hard Currency Fund
Tax-Exempt Fund of Maryland
Dreyfus US Govt Intermediate
PIMCO Real Return Bond Fund
PIMCO Total Return Bond Fund
Thornburg Ltd-Term Muni Fund
Short-term Bond Fund of Am
Templeton Global Bond Fund
American Balanced Fund
Capital Income Builder Fund
Income Fund of America
Fidelity Asset Manager - Moderate
PIMCO All Asset All Authority Fund
PIMCO Global MultiAsset Fund
First Eagle Global Fund
Washington Mutual Investors Fund
Davis NY Venture Fund
Growth Fund of America
Capital World Growth and Income
New Perspective Fund
Smallcap World Fund
Europacific Growth Fund
Thornburg International Value Fund
New World Fund
Templeton Developing Markets Fd
Calvert Global Water Fund
RS Global Natural Resources Fund
PIMCO Commodity Real Return Fund
Oppenheimer Gold and Sp Minerals

$1,500,000
$450,000

$1,950,000

$445,625

$316,788
$97,032
$93,760
$409,011
$193,730
$692,402
$9,676
$499,370
$81,550
$123,534
$117,779
$372,459
$307,917
$315,269
$660,359
$378,599
$211,931
$151,422
$161,407
$162,900
$142,097
$315,135
$450,056
$387,189
$31,066
$171,845
$336,907
$221,166
$411,565
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Prudential Jennison Natural Resources $426,050
DB Oil Fund $122,018
DB Agriculture Fund $41,716
Powershares Progressive Energy $162,288
MarketVectors Agribusiness Fund $82,145
Suffolk Bancorp stock $27,525
American Electric Power stock $6,231
AT&T stock 57,542
Consolidated Edison stock $6,259
Emerson Electric stock $4,663
PIMCO Emerging Local Bond

{added November 2011) $17,583
CNI Charger Prime Money Market $1,447
Prudential Jennison Nat Res

{added April 2011) $11,908
Neuberger Berman L/C Disciplined ins.

{added May 2011} $23,636
Fairholme Fund 515,615
First Eagle Overseas $7,215
Artio International Equity $6,087
Artisan International Small Cap $5,024
Laudus Mondrian Emerging Markets $17,285
Loomis Sayles Bond Fund Inst'l $12,189
PIMCO Emerging Markets Currency $11,878
T. Rowe Price Inst'l intl Bond S0
Doubleline Total Return Bond Fund $18,716
Metropolitan West Total Return

Bond Fund $146,377
PIMCO Low Duration Instl $182,383
PIMCO Commodity Real Return Fund

Return Strategy $25,488
iShares GS Natural Resources SO
iShares S&P 500 $0
SPDR Gold Trust ETF

{added November 2011) $13,140
MSCI EAFE S0
Schafer Cullen High Dividend

Value Equity $25,120
Neuberger Berman Lg Cp Discp

Gr instl S0
TOTAL $9,251,450

Jnlisted Securities& Alternative Investments {including retirement accounts)
TSP C Fund $85,000 *
TIAA annuity account $249,206 *
CREF money market acct $37,884 *
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CREF Infiation-linked bond acct $219,812 *
CREF Bond account 599,662 *
CREF US stock account $201,601 *
Ridgewood Energy funds M,N,P,R $35,000 *
The Weatherflow Offshore Fund |

(added April 2011) $33,196
Pine Grove Offshore LTD

{added April 2011} 567,680
TOTAL $1,029,041

Cash Value Life Insurance

Transamerica Life $86,843
Reassure American Life $32,428
Pacific Life $31,531
TOTAL $150,802

* Note: items with asterisk have estimated valuations
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AFFIDAVIT

1, {/I//// i \j /2@@/’ , do swear

that the information provided in this statement is, to the
best of my knowledge, true and accurate.

2/? ‘///;7

(DATE)

(NOTARY)

District of Columbia: S§
Substribad znd sworn to before me, in my presence,
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Senator KOHL. Thank you very much, Mr. Baer.

Mr. Baer, the Justice Department is in the process of closing four
of its seven regional offices: the offices in Atlanta, Cleveland, Dal-
las, and Philadelphia. Many antitrust experts, including the senior
leadership of these offices, are very concerned about the impact of
these office closures on the detection and prosecution of local anti-
trust conspiracies. I myself, I must say, share these concerns.

While we hear about the big national and international inves-
tigations brought by the Justice Department here in Washington,
these local conspiracies involving such things as gas price fixing,
construction bid rigging, and rigged school milk bids, for example,
often affect local consumers most directly.

So, Mr. Baer, does closure of these offices worry you for its im-
pact on antitrust enforcement? What will you do as head of the
Antitrust Division to ensure that there is no lessening of effects to
detect and prosecute local antitrust conspiracies in the regions now
covered by the offices to be closed.

Mr. BAER. Mr. Chairman, I appreciate the importance of having
a plan in place to ensure effective local and regional enforcement.
The press tends to focus on international and national antitrust
issues, but there are serious local and regional problems that need
to be addressed. A top priority for me, if confirmed by the Senate,
would be to make sure those plans are in place.

I should add, Mr. Chairman, when I was at the Federal Trade
Commission, we went through a similar experience of reducing the
number of, they are called, regional offices, and it was my job as
Director of the Bureau of Competition to make sure we continued
to have effective local and regional enforcement. And I think we
were able to do that. There are a couple of FTC Chairs, current
and former, behind me who can indicate whether that is correct or
not. But I appreciate that that is important and will be a top pri-
ority for me, if and when confirmed.

Senator KoHL. All right. Mr. Baer, while you served as Director
of the Bureau of Competition at the FTC for 4 years in the 1990s,
during most of your legal career you have worked in private prac-
tice. For the past decade, you have served as head of the antitrust
group at a major Washington law firm. In this capacity, you have
been very skilled at representing your private clients in antitrust
matters and defending against allegations that your clients have
violated antitrust law.

The position of Assistant Attorney General for Antitrust is very
different, as you well know. You will be the Government’s chief
antitrust prosecutor on behalf of consumers, bringing antitrust
cases against parties that are alleged to have engaged in anti-
competitive practices. How can you assure us that you will be an
aggressive antitrust enforcer in your new role and will prosecute
antitrust cases with all the vigor that you have brought to defend-
ing your private clients?

Mr. BAER. Mr. Chairman, I hope past is prologue in that I made
that transition from private practice, as you noted, in the 1990s
and I believe came to be appreciated for understanding very quick-
ly that I had a different client and it was the American public. And
that is the attitude I would bring.
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Over the years, in dealing with senior officials and staff of both
the FTC and the Antitrust Division, I think they see me as a fair-
minded and dedicated lawyer, and I have heard many encouraging
words from staff at the Antitrust Division looking forward to my
arrival. And I hope I live up to those expectations.

Senator KOHL. All right. Mr. Baer, you have been interested in
and worked in the field of antitrust for nearly your entire profes-
sional career going back to your graduation from law school in
1975, when you went to work at the FTC. And so I would like to
ask you why are you interested in antitrust. Why do you want the
job of Assistant Attorney General for the Antitrust Division at the
Justice Department, understanding, among other things, that you
will suffer a great reduction in your remuneration?

Mr. BAER. Senator, I come from a proud family tradition of public
service, and I came to Washington hoping I would have multiple
opportunities to pursue public service, and so this is a great oppor-
tunity for me.

Why antitrust? I think over the years I have come to appre-
ciate—Senator Lee referred to this in his opening remarks—that
removing both governmental and private restraints on free market
competition actually pays off. It makes a difference in human lives.
And to be able to do something in public service that you can point
to, you can sit down with a consumer and say here are the ten
things that the Antitrust Division did that maybe just on the mar-
gins but made a difference in your life. It is a privilege to be in
that position. It is a huge responsibility to make the judgments so
you can actually confidently say that at the end of the day. But I
love the challenge. I welcome the challenge.

Senator KOHL. Good. Mr. Baer, based on your years of experience
as an antitrust lawyer with cases before the Justice Department,
as well as your time as Director of the Bureau of Competition at
the FTC in the 1990s, are there any specific policies or procedures
of the Antitrust Division that you will change if you become con-
firmed at the Assistant Attorney General?

Mr. BAER. Mr. Chairman, I would take this job, if confirmed,
with a little bit of humility about what might need to be changed.
I think the Antitrust Division has been well run in recent years.
Christine Varney is the Assistant Attorney General, and then two
Acting Assistant Attorneys General, Sharis Posen and now Joe
Wayland, those are people I admire and respect and think they
have done a very good job.

And so the first task for me, I think, would be to go in with ears
open and talk about where we are at, understand whether there
are challenges that require some changes, but I do not go down
with a preset agenda.

Senator KOHL. Before I turn it over to Mr. Lee, I would like to
ask you your opinion over the past decade or two. Do you feel that
we have had too much consolidation in this country, that there has
been a reduction in competition, that we need more vigorous com-
petition, and in order to do that, your Division will be required to
be even stronger than it has been in seeing to it that mergers are
examined very carefully and competition is maintained to its full-
est?
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Mr. BAER. I agree, Senator, that a key part of this job is to be
vigilant in investigating consolidation, not just in high-tech or
evolving markets but in established markets as well.

I have also learned, though, that merger decisionmaking is tre-
mendously fact specific, that understanding and making an accu-
rate prediction about what might happen in the future if consolida-
tion is allowed is a challenging job. I have been impressed with the
work the Justice Department has done these last few years, and I
welcome the opportunity to be part of that.

Senator KOHL. Good. Mr. Lee.

Senator LEE. Thank you very much, Mr. Chairman, and thanks
again for being here, Mr. Baer.

During much of the 20th century, a lot of our antitrust analysis
in this country tended to focus much more on protecting competi-
tors and on equalizing the market, paying relatively little regard
to economic consequences of having Government intervention. But
due in large part to the Chicago School of Economics and Robert
Bork and others like him, during the last few decades antitrust law
has undergone something of a shift and has tended to focus more
on maximizing consumer welfare and achieving optimal economic
outcomes.

But in recent years, some have started calling for an abandon-
ment of what might be described as the Chicago School approach.
For instance, in 2010, President Obama’s first Assistant Attorney
General over the Antitrust Division, Christine Varney, stated that
the Chicago School should be “retired.”

So, first, I would like to know whether you agree with that as-
sessment? And, second, I would like to know whether you intend
to rely on sort of the Chicago School approach more or less than
this office has tended to rely on it over the last few years?

Mr. BAER. Senator, I think sound economic analysis is funda-
mental to good antitrust enforcement. That means being able to ar-
ticulate a theory of harm that has occurred from past behavior or
is likely to occur from future behavior. That for me has been the
core discipline or learning from what is called Chicago School eco-
nomic thinking.

I confess to being a little confused about Chicago School and post
Chicago School because, in fact, post Chicago School also de-
mands—talks about that same discipline. And I think we may be
talking about differences on the margin and judgment calls about
when to enforce and not to enforce. But my sense is that—and I
think it is why one can have some bipartisan folks in the back-
ground here today—antitrust enforcers do see, whether Republican
or Democrat, Chicago School or post Chicago School, do tend to see
the target area of enforcement in very similar terms, and I would
go down to the Justice Department, if confirmed, with that attitude
in mind.

Senator LEE. OK. So to the extent that Ms. Varney was saying
that the approach that needed to be retired was one that took into
account and focused heavily on consumer welfare and on the eco-
nomic consequences of Government intervention, the need to shoot
for optimal economic outcomes, you would not agree with that. You
would not agree that we need to retreat from that kind of analysis.
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Mr. BAER. I agree that we do need to continue to have sound an-
alytical analysis. I worked, Senator, with Assistant Attorney Gen-
eral Varney, as did a number of other private practitioners, on revi-
sions to the merger guidelines, updating the merger guidelines, and
the Antitrust Division and the Federal Trade Commission were
both in agreement that that notion of making sure we had a story
of real economic harm is fundamental to sound antitrust enforce-
ment.

Senator LEE. OK. And that inquiry, then, the resulting inquiry
from that starting point, leads you to the consumer welfare anal-
ysis. Inevitably there is

Mr. BAER. At the end of the day, it is all about consumers. It is
not about competitors.

Senator LEE. OK. Great.

Now, on the subject of Ms. Varney, she stated separately that in
antitrust enforcement, “there is no such thing as a false positive.”
In other words, I think what she was suggesting was that there are
never instances in which overzealous antitrust enforcement mistak-
enly condemns efficient, procompetitive behavior of the sort that
ought to be, you know, allowed to exist in the marketplace.

Ms. Varney went on to say, “I think that this ruse that we have
to be restrained in our enforcement because false positives will
chill innovation take an economic toll on society and overall result
in negative economic consequences, slowing output, increasing cost.
I just think it is false. I think the more people start rejecting this
idea of false positives, the better off we are going to be.”

Do you tend to agree or disagree with Ms. Varney’s statements
regarding false positives and overdeterrence?

Mr. BAER. I do not recall reading that before, but let me say
while I think there is a risk of being too cautious about taking ac-
tion where you see a problem, there is a risk from being overly ag-
gressive. And that really, as you said in your opening remarks,
Senator, is how antitrust has gotten better, more disciplined over
the years to take into account the possibility that an action could
have adverse consequences, that an action being pushed by some
people actually is an action that will not necessarily improve mar-
ket conditions but may help a competitor.

So bearing those considerations in mind it seems to me is critical
to being successful in these law enforcement jobs.

Senator LEE. OK. So you would agree, then, that overzealous en-
forcement of antitrust laws could cause harm.

Mr. BAER. Yes. In short, yes.

Senator LEE. Are there steps you can describe that you would
take as the head of this office, if confirmed, that would help protect
against such overzealous enforcement?

Mr. BAER. I think a lot of those safeguards are in place right
now, which is the discipline of making sure the lawyers and the
economists, who are very helpful in making sure that the target
zone is actually the right target zone, trying to work through the
theory of how are consumers going to be better off if we act, worse
off if we do not, that having that discipline in each and every mat-
ter—and I frankly think the professional staff down there is good
at it. That is the approach one needs to take.
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Senator LEE. OK. I am pleased to hear that. I am pleased to hear
that you acknowledge there is some limit to that and that there are
some risks associated with overzealous enforcement. There is, in
my opinion, definitely such a thing as a false positive.

I see my time has expired, Mr. Chairman.

Senator KOHL. Mr. Baer, recent years have seen an increased
consolidation among providers of telecommunications services, in-
cluding cell phone companies, cable providers, and phone compa-
nies. Many consumers complain of rising bills for cable and Inter-
net service. Many have little or no choice of cable companies or
high-speed Internet providers. This consolidation trend includes
last year’s attempt by AT&T and T-Mobile to merge, which I was
pleased to see the Justice Department and the FCC successfully
took action to block, and the currently pending transactions be-
tween Verizon Wireless and four of the Nation’s leading cable com-
panies.

Given the importance for millions of consumers of connecting to
the Internet, I believe that ensuring competition in telecom should
be of the highest priority. Do you agree with me regarding the im-
portance of competition in these markets?

Mr. BAER. I absolutely agree with you, Senator.

Senator KOHL. Without asking for your views on any specific
transaction, how will you evaluate transactions among telecom
companies that do not involve mergers or acquisitions? For exam-
ple, what will be your approach to evaluating marketing agree-
ments among competitors?

Mr. BAER. I think evaluating marketing agreements in any sec-
tor, there are two sides to the coin. One is, What are the procom-
petitive, efficiency-oriented justifications and do those really stand
up to scrutiny?

On the other hand, what is the risk there will be less competi-
tion, more coordination, and a less competitive, less effective mar-
ketplace for consumers going forward?

When I was at the FTC in the 1990s, very often we had to make
those sorts of assessments, evaluations of company justifications for
a transaction, and to make sure that those were properly vetted
and that they held up and that the risks to consumers were prop-
erly taken into account.

It is a detailed, fact-specific inquiry, but it is one that needs to
be done.

Senator KoHL. All right. Mr. Baer, one of the very industries to
enjoy wide-ranging exemptions from antitrust law is the freight
railroad industry. Because of these exemptions, rail shippers have
been victimized by the conduct of dominant railroads and have no
antitrust remedies. Higher rail shipping costs are passed along to
consumers, resulting in higher electricity bills, higher food prices,
and higher prices for manufactured goods as well.

So for years I sponsored legislation to abolish these obsolete anti-
trust exemptions for railroads. Our Judiciary Committee has ap-
proved this bill in each of the last three Congresses with only a sin-
gle dissenting voice.

Mr. Baer, do you agree with me that these antitrust exemptions
should be repealed so that the railroads are subject to the same
antitrust laws as virtually every other industry in our economy?
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Mr. BAER. Mr. Chairman, I am very sympathetic to the goals of
that legislation. I do understand that the administration has not
taken a position on the legislation, and I am not privy to exactly
why that is. And I would hope that that is one area I could get up
to speed on very, very quickly, if confirmed by the Senate.

I will say generally, philosophically I am very much an advocate
for deregulation, and I view part of the role as being a senior anti-
trust official in the administration would be to be a forceful advo-
cate for deregulation.

Senator KOHL. So I take it that your position will be that you
generally support the legislation that we are trying to get passed.
You cannot act entirely in a unilateral fashion, but your own sense
is that we should move in that direction of removing that exemp-
tion.

Mr. BAER. I think where deregulation can be accomplished effec-
tively, it is a very good thing. And I am a little cautious on this
one, Senator, simply because I do not know the ins and outs of the
administration’s thinking on it.

Senator KOHL. All right. Recently, the Justice Department and
the FTC have expressed concerns about how patent holders for
high-tech products, especially those with so-called standard-essen-
tial patents, can act anticompetitively, for example, by going to the
International Trade Commission seeking orders to exclude competi-
tors’ products from being imported. The antitrust agencies have
also expressed concern about other forms of so-called patent holdup
and its impact on competition.

In March, Chairman Leahy and I wrote to the Attorney General
urging the Justice Department to consult with the ITC to ensure
that exclusion actions brought before the ITC not be misused for
anticompetitive purposes.

So what is your view regarding exclusion orders and injunctions
sought with respect to standard-essential patents and the potential
for the misuse of the ITC process in these situations?

Mr. BAER. Mr. Chairman, I was privileged to watch online the
hearing the Judiciary Committee recently held on these very
issues, and I agree with the very thoughtful testimony of Acting
Assistant Attorney General Wayland and FTC Commissioner Ra-
mirez that exclusion orders out of 337 proceedings at the ITC can
be a problem, can be a back-door way of avoiding the RAND com-
mitments that patent holders often make in order to get a standard
adopted. So it is a real concern.

I thought the approach that Commissioner Ramirez and Acting
Assistant Attorney General advanced, that is, consultation, work-
ing closely with the ITC to make sure in applying its public inter-
est standard it did not allow itself to be used as a back-door vehicle
to exclude the exercise of patent rights, that it become part of the
standard, is the right way to go. It is a key and a growingly impor-
tant area of our economy, and being all over it I think is critical
for antitrust enforcement.

Senator KOHL. Good. Senator Lee.

Senator LEE. I want to make sure I understand your answer,
particularly the last part of your answer, regarding this issue per-
taining to standard-essential patents. How was it that you said you
think you could balance this or you could come up with a standard
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that would prevent or at least discourage anticompetitive abuses of
the standard-essential patent framework?

Mr. BAER. My impression of the potential problem or real prob-
lem is that some companies participate in a standard-setting orga-
nization, agree to donate their intellectual property and have that
incorporated in the standard, and commit to licensing those patents
subject to a reasonable and nondiscriminatory royalty; but that
there have been occasions—I actually learned from testimony be-
fore this Committee—where some of those people who made the
RAND commitment over here might have then sought an exclu-
sionary order over at the ITC in an effort to basically prevent peo-
ple who had invested in developing products pursuant to a stand-
ard from actually coming to market. And to the extent that occurs,
that can be seriously problematic.

As I understand the ITC’s mandate, in deciding whether an ex-
clusionary order is appropriate, it has the ability to take in the
public interest factors. My point was—and, again, I am really
agreeing with what has been stated before this Committee by the
current antitrust officials down the street—that applying the public
interest standard to deny an exclusionary order where somebody is
trying to back-door is the right way to go.

Senator LEE. OK. And you think that would be sufficient, in
other words, that the public interest consideration could be suffi-
cient to give them authority to do that, to deny the exclusionary
order on that basis under that circumstance you described?

Mr. BAER. Senator, candidly this is an area I need to know and
learn more about. Right now my sense is that that is the right way
to go. If it turns out that is not working, then letting this Com-
mittee know and considering the possibility of some legislative
tweaking to make sure that power is there at the IT is something
I think ought to be considered.

Senator LEE. OK. Yes, that makes sense. That is helpful. Thank
you.

You have noted in the past that there is a debate inside and out-
side of Government about the extent to which agencies should work
with merging parties to address concerns as opposed to blocking a
transaction. Can you expand on your view of the proper cir-
cumstances in which conditions maybe should be imposed in lieu
of blocking a particular transaction from being consummated?

Mr. BAER. As a general proposition, it is always dangerous to be
simplistic, but where there is a horizontal merger that is seriously
flawed, I think the right way to go is to block or to seek a divesti-
ture of the unacceptably concentrated parts of that acquisition. But
when dealing with a vertical merger or a conglomerate merger,
where there is the potential for some real efficiencies to flow to con-
sumers, that may be a situation where some conduct, remedies, or
restrictions on behavior is an appropriate way of allowing con-
sumers to benefit from the cost reductions, the efficiencies or econo-
mies, at the same time make sure there is not an anticompetitive
consequence.

So, again, simplistically, that is how I see the world.

Senator LEE. Right. There certainly are plenty of cases then in
which conditions are going to be preferable to a block. Somewhere
it may not be, but certainly plenty where it could be.
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Mr. BAER. Yes, sir.

Senator LEE. A 2008 American Bar Association report to which
you contributed noted that antitrust regulators currently do not
have any mandated timelines that determine their conduct of non-
merger investigations. As investigations have become drawn out,
the cost for private industry has tended to increase, and lawful ac-
tivity has a tendency, or at least a potential to be chilled. I think
that is quite a fair assumption. The ABA report thus recommended
that the antitrust agencies impose some kind of timelines for their
investigations.

Based on your experience as an antitrust official as well as in
private practice, what are the problems and costs associated with
the lack of reliable timelines for agency action or for non-merger
investigations? And then going along with that, would you imple-
ment any timelines for such investigations at the Antitrust Divi-
sion if you were confirmed?

Mr. BAER. Senator, delay helps no one, right? If there is con-
sumer harm occurring in the marketplace, a 3-year investigation to
decide whether to go after or not does not help consumers. And if
it turns out the harms are not there or are not provable, it is not
fair to the companies to be under the spotlight for an indefinite pe-
riod of time.

A good manager works the caseload aggressively to make sure
we are coming to outcomes as quickly as we can. There is—I have
seen it in Government—a cost to putting the pen down and turning
to a project over here and then coming back over here. There is a
learning curve you have to go back up.

So finding effective ways to make sure matters are disposed of
quickly is good for everybody and it is good for the Government be-
cause people can move on to the next thing.

The problem with too strict a time deadline scheme is that
events happen. You know, a merger wave occurs, and because of
the number of Hart-Scott-Rodino filings, resources need to be de-
voted to that time-sensitive and statutorily constrained time pe-
riod. And so there may be periods where resources need to be rede-
ployed. But the bottom line is it is a management obligation, and
a manager ought to be held to a high standard of making sure
things are investigated, decisions are made, and people get on to
the next thing.

Senator LEE. Right, right. That makes sense. And in the absence
of a statutory time deadline, sometimes a good manager, some-
times the head of the office could impose that so that individuals
are not running that on their own and it becomes a standardless
exercise—subject, of course, to a waiver approved by the boss
where circumstances necessitate that in order to accommodate the
other caseload that is subject to a statutory time deadline.

Thank you.

Senator KOHL. Thank you, Senator Lee.

Mr. Baer, over the last 5 years our Antitrust Subcommittee held
three hearings on Google and competition in the Internet search
and Internet advertising sectors. Last year, we examined allega-
tions that Google was biasing its search results to favor its own
products and services. Google has grown to become a dominant
player in Internet search, a sector of vital importance to our econ-



80

omy as a whole. Many industry observers compare Google Now to
the dominance possessed by Microsoft a decade ago.

I recognize the FTC is currently investigating the search bias
issue, but the Justice Department has and will likely continue to
scrutinize many issues affecting Google.

With this in mind, how will you scrutinize allegations of anti-
competitive behavior by Google and the Internet sector in the fu-
ture? And do you believe it has the capability to gain a strangle-
hold over this market?

Mr. BAER. Mr. Chairman, first of all, I do understand that there
is some division of responsibility for certain Internet-related subject
matters between the FTC and the Antitrust Division. I do not un-
derstand exactly how that is allocated. I am sure Chairman
Leibowitz will educate me at the first opportunity.

But anytime a dominant firm is in a position to hit a tipping
point and abuse its position of dominance, Antitrust ought to be
looking. It does not mean that they ought to be acting. It really de-
pends on what the behavior is. And so being vigilant, whether it
be a Microsoft or an Alcoa Aluminum, about firms that are success-
ful—and we do not want to penalize success, but to make sure that
success is not improperly translated into an unfair advantage in
other markets is really a key part of what antitrust is all about.

Senator KOHL. From time to time we hear calls that the old rules
of antitrust do not apply to the so-called new economy. Others
argue that antitrust principles remain sound and are flexible
enough to take into account conditions in new industries. We are
interested in your view. Do new high-tech industries such as this
one require a different framework of antitrust enforcement? And
what do you think that might look like?

Mr. BAER. Senator, I actually think antitrust laws, as currently
written and as interpreted by the courts, do give the flexibility to
antitrust law enforcers to act effectively in a new economy. And the
challenge simply is understanding what is going on, being able to
ask the right questions, and, as Senator Lee and I were talking
earlier, to be able to tell oneself a convincing and evidentially
sound theory of consumer harm. And that is the challenge. But
that is the challenge in a smokestack industry as well. And I think
as I have watched Chairman Leibowitz and the Antitrust Division
of the Justice Department over the years, I think they have done
a pretty good job of meeting those standards; that is, under-
standing what is going on, asking the right questions, and inter-
vening where it is appropriate.

Senator KOHL. Good. Mr. Baer, for nearly a century it was a
basic rule of antitrust law that a manufacturer could not set a min-
imum price for a retailer to sell its product. This rule allowed dis-
counting to flourish and greatly enhanced competition for dozens of
consumer products, everything from electronics to clothes. How-
ever, in 2007, in a 5—4 decision of the Supreme Court in the Leegin
case, this was overturned, this rule was overturned, and it was
held that vertical price fixing was no longer banned in every case.

I believe this decision is very dangerous to consumers’ ability to
purchase products at discount prices and harmful to retail competi-
tion. I have introduced legislation to overturn the Leegin decision
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and restore the ban on vertical price fixing. So tell us, Mr. Baer,
where do you stand on the issue?

Mr. BAER. I would support legislative repeal of the Leegin deci-
sion, and I would support it for a couple of reasons.

First, I thought Justice Breyer in his dissent in that 5—4 decision
had it pretty right. It was well-settled law, there was widespread
industry understanding of where the lines were, and there was se-
rious risk of antitrust harm to consumers from vertical price fixing.

A second concern I had is that, however well intentioned the ma-
jority was in the Supreme Court, it created a major dichotomy be-
tween Federal law, which now is—vertical price fixing is subject to
a rule of reason—and State law, which in most cases still considers
it per se unlawful. And that creates enormous confusion and mis-
understanding in the business community. And for antitrust-com-
pliant companies—and there are a lot of them out there who really
just want to know what the rules are—to create that kind of di-
chotomy on a rule of law per se unlawful resale price maintenance
did not seem to be creating confusion I think was unfortunate.

Senator KOHL. Good. Senator Lee.

Senator LEE. So you would have kept Dr. Miles?

Mr. BAER. I would have kept Dr. Miles, Senator.

Senator LEE. Some have argued that this move away from the
Dr. Miles per se rule might not have that much of an effect, any-
way, you know, that the rule-of-reason analysis is usually, perhaps
almost always going to yield the same result. So is your affinity for
the per se rule just because it is easier to manage, if you are going
to achieve that outcome anyway, you might as well state it in a per
se rule that is easier to apply?

Mr. BAER. I think there is enough risk of harm and enough fa-
miliarity with the rule that a change actually does create more con-
fusion than it does provide more certainty. I frankly think it is
much harder in a rule-of-reason case—the standards, the proof of
anticompetitive harm is—it is higher and it is more difficult for the
Government to intervene. And given what seemed to me to be a
well-understood and highly complied with rule, I thought we were
better off keeping it.

Senator LEE. I understand. I think there are those who would
argue that, consistent with the consumer welfare analysis, it might
make sense to leave open the possibility that consumer welfare
might in some instances be enhanced or not diminished as a result
of a rule like this. Interesting fodder for discussion. We are prob-
ably not going to get there. But your affinity for Dr. Miles does not
necessarily signal a disagreement with the Robert Bork approach
of consumer welfare?

Mr. BAER. It does not. I think one of the benefits of more hard-
edged economic analysis in antitrust has been not to be automati-
cally hostile, for example, to non-price vertical restraints. We have
gone from a presumptively unlawful approach in the 1950s, 1960s,
and early 1970s to a willingness to consider those as reasonable
measures. And I think that is part of the contribution Judge Bork
and others have made to antitrust analysis.

Senator LEE. But it sounds like part of your analysis is based on
the judicial manageability of the standard. It is a more tradition-
ally manageable standard perhaps to stick to a per se rule, and I
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think that point is irrefutable, so I will not go down that. I appre-
ciate your insight on that.

Under the Obama administration, antitrust regulators have in-
creasingly relied on behavioral law and economics, that school of
thought that attempts to account for irrational behavior within eco-
nomic models. One commentator referred to the Obama adminis-
tration as the “behavioral economics dream team.” But some ob-
servers note that this approach fails to produce a consistent or a
coherent model for antitrust enforcement and that it may, in fact,
lead to excessive Government interference and intervention.

For example, the recent commentary noted that behaviorists
have no way to identify irrational decisions, cannot reliably discern
an individuals true preferences, and fail to account adequately for
the social costs of a proposed intervention.

Do you agree or disagree? Do you sympathize in any respect with
that commentary?

Mr. BAER. One of the things I told myself is I would be very can-
did in this hearing, and I candidly am not sufficiently familiar with
that debate to be able to offer much insights.

Senator LEE. OK. That is good to know. So that probably an-
swers my next question, which is: If confirmed, would you come
into this job with an intention of relying on behavioral law and eco-
nomics to a greater or a lesser degree than those currently in the
Government have been relying on it?

Mr. BAER. I think the right answer is, if confirmed, I would have
to get a lot smarter on that issue a lot faster.

Senator LEE. OK. It sounds, in any event, like you are not a be-
havioral law and economics fanatic.

Mr. BAER. I think that is fair.

Senator LEE. This is not something that defines you.

Mr. BAER. I am a fanatic Green Bay Packer fan.

[Laughter.]

Senator LEE. OK. Thank you.

Thank you, Chairman.

Senator KOHL. Mr. Baer, gas prices are at historically very high
levels with the national average of around $3.50 a gallon. The main
cause of high gas prices is, of course, the price of crude oil, and the
price of crude oil is in large part under the control of OPEC’s pro-
duction decisions.

In the last few years, the Justice Department has spent an enor-
mous amount of time and effort prosecuting price-fixing cartels. Yet
the worst and biggest cartel in the world is the OPEC oil cartel,
and we have not taken any action against them.

So I sponsored a NOPEC bill which would permit antitrust ac-
tions by the Justice Department against any member nations of the
OPEC cartel. This bill, NOPEC, has passed the Judiciary Com-
mittee five times in the last decade, and it passed the full Senate
with 70 votes in 2007.

So, Mr. Baer, do you agree that the actions of OPEC would be
illegal if it was a group of private companies? Would you support
the Justice Department in having the authority to bring antitrust
lawsuits against OPEC member nations?

Mr. BAER. Senator, I understand there are some significant inter-
national diplomatic issues embedded in that question, and I know
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this administration and prior administrations have had some con-
cerns about the legislation. Everybody, I think, who understands
this area knows that the American consumer does not benefit from
a cartel, whether domestic or foreign, government sponsored or pri-
vately managed. And one of the challenges, I think, of being in this
job, if confirmed, is to try and help the administration effectively
deal with issues of government-sponsored cartel behavior.

Senator KoHL. Can I hear your answer?

Mr. BAER. My answer is I think it is a serious issue, but what
the right solution is is something I need to work closely with the
administration on before expressing a view.

Senator KOHL. Well, I appreciate that. I guess what I am asking
is whether or not you see somewhat clearly or very clearly or not
at all clearly that the fact that this operating cartel is occurring at
the government level instead of at the private sector level and
international, it does not make any difference. Now, how we deal
with it, as you said, is another issue, but that it is serious and po-
tentially is illegal as if it were a bunch of private companies.

Mr. BAER. Mr. Chairman, I think you—I agree with what you
said. There is no doubt that cartel behavior designed to raise
prices, whether it be private or government sponsored, can have an
adverse effect on the American consumer and ought to be a key
focus of this administration as it has been in prior administrations.
And my challenge is in knowing sitting here today what the right
solution is. That I do not claim to know.

Senator KOHL. All right. Mr. Baer, we have occasionally heard
concerns from United States companies with global operations that
they are being treated unfairly by other nations’ antitrust enforce-
ment agencies. These companies assert that complying with mul-
tiple antitrust review processes is very expensive, burdensome, and
time-consuming. They are also concerned with conflicting results
among international antitrust authorities, particularly between the
European Commission and the United States.

On the other hand, other commentators point out that many
American companies seek the assistance of international antitrust
authorities to remedy anticompetitive problems in foreign coun-
tries.

Do you believe that this is an important issue for you to address?
What will you do to achieve greater coordination and harmoni-
zation between the United States and foreign antitrust agencies?

Mr. BAER. Mr. Chairman, I think it is a top priority for antitrust
enforcers to engage internationally with competition agencies
around the world. We actually—I have seen in the last 20 or 25
years an enormous improvement in the communication, the coordi-
nation, and, indeed, some degree of convergence on standards,
whether it be cartel behaviors, some to a lesser extent, but some
convergence on how best to approach mergers. Progress is being
made, but it takes a lot of time and energy. Both the Justice De-
partment and the FTC have been committed to that in Republican
and Democratic administrations. I applaud it and see that exter-
nally as one of the key issues for the Assistant Attorney General
for Antitrust helping communicate that our transparency, our due
process, our predictability of outcomes has value around the world.

Senator KOHL. Good. Senator Lee.
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Senator LEE. A few years ago, you published an article in the
Harvard Journal of Law and Public Policy. I think it was co-au-
thored with David Balto. In that you argued that politics will not
appropriately factor into antitrust enforcement. For example, you
wrote that, “Agency enforcement decisions and judicial outcomes
are consistently and transparently made on the basis of the law,
the facts, and sound economics.”

I certainly hope this is true. I tend to want it to be true. And
yet, you know, we see from one Presidential administration to an-
other that the style of enforcement, the instances in which enforce-
ment actions are brought might change. And so one does wonder
whether and to what extent that does actually happen.

You have also stated that, as a general matter, people have ap-
plied antitrust laws in a neutral fashion. If someone wants to im-
pose a higher tax or discourage consumption, it is a separate public
policy question than allowing a cartel or allowing a monopoly. Here
again 1 agree with your statement. I think that is absolutely the
right aspiration to have with regard to antitrust law and its en-
forcement.

What assurances can you give this Committee that under your
leadership, if you are confirmed, the Antitrust Division will not be
seeking to achieve any particular social outcome, any particular
policy or political outcome, separate and apart from those policies
that are embedded without our antitrust body of laws?

Mr. BAER. Again, I think, Senator, hopefully past is prologue in
that the record in 4% years of directing antitrust enforcement at
the FTC demonstrated a certain level of objectivity and straight-
forwardness. I have seen that work with some of my colleagues be-
hind me who have been in positions of public responsibility in the
antitrust arena.

Antitrust enforcement, law enforcement, loses credibility if it be-
comes seen as a political tool. These jobs are not totally without a
partisan element to them in that there are different philosophies
that people bring to bear that may affect on the margins decisions.
Antitrust is best in the last 20 or so years. It has been at its best
when it is nonpartisan and focused on economically rigorous
thought with consumer interests the bottom line.

Senator LEE. That is great. That is great. And now that I think
about it, your Dr. Miles analysis actually dovetails nicely with that.
One of the more riveting discussions I have had about per se rules
in a number of years, so I thank you for that.

Mr. BAER. Thank you, Senator.

Senator LEE. Thank you very much, Mr. Baer.

Thank you, Chairman.

Senator KOHL. Thank you, Senator Lee.

We have no further questions of you, Mr. Baer. We are going to
keep the record open for a week for followup questions from mem-
bers of the Committee. We thank you for being here. Speaking just
for myself, I think you have done a great job. You have got a great
history and past, and I have very high hopes for your ability to per-
form at the highest level as head of the antitrust Division.

Mr. BAER. Thank you, Mr. Chairman. Thank you, Senator.

Senator KoHL. Thank you all for being here.

[Whereupon, at 2:08 p.m., the Committee was adjourned.]
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[Questions and answers and submissions for the record follow.]

QUESTIONS AND ANSWERS
Senator Christopher A. Coons
William J. Baer
Nominee, Assistant Attorney General (Antitrust), U.S. Department of Justice
Questions for the Record

1. The U.S. brewing industry is undergoing a period of consolidation. At the same time,
large brewers have implemented a number of business strategies designed to increase
their leverage in the marketplace (such as by acquiring its own distribution network), and
apply that leverage to gain market share (such as by rewarding distributors not to carry
competitor products by means of so-called "loyalty" agreements).

a. What pro-competitive purposes do three-tiered distribution models serve?

Response: I have limited experience with antitrust issues involving distribution in
the beer industry. Ido appreciate that, under the Twenty-First Amendment to the
Constitution, the regulation of alcohol is largely a matter of state authority. See,
e.g., Granholm v. Heald, 544 U.S. 460, 493 (2005). This includes whether and
how to implement a three-tiered distribution system. See id. at 466. If confirmed,
I will make it a priority to better understand the brewing sector in order to make
sure the Division is positioned appropriately to address any antitrust concerns
raised by current or potential future conduct.

b. How well is the three-tiered system at use in the beer industry serving those
purposes?

Response: Please see my answer above to Question 1.a.

c. If confirmed, what will be your approach to ensuring market access for small
brewers?

Response: Please see my answer above to Question 1.a.

2. In 2010, the DOJ and USDA held a series of joint workshops on agriculture and antitrust
enforcement issues. One of those workshops was focused on competitive dynamics in
the seed industry. If confirmed, what will be your plan for addressing the concerns raised
in this workshop as well as the other issues that were considered during the course of the
workshops?

Response: 1 applaud the joint workshops conducted by the Justice Department and the
Department of Agriculture. I have read the Justice Department report on those
workshops, as well as public remarks by DOJ officials. See, ¢.g., Sharis A. Pozen,
Agriculture and Antitrust: Dispatches and Learning from the Workshops on Competition
in Agriculture, ANTITRUST, Spring 2012 at 8 (“A clear message from the workshops is
that antitrust enforcement has a crucial role to play in fostering such a healthy and
competitive agriculture sector.”). I support the Division's “commitment to vigorous
antitrust enforcement in the agricultural sector”, id., and will continue that commitment if
confirmed, subject, of course, to the appropriate recusal requirements.
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Senator Richard J. Durbin
William J. Baer
Nominee, Assistant Attorney General (Antitrust), U.S. Department of Justice
Questions for the Record

Please discuss the recusal policy you will follow if confirmed.

Response: I will abide by all existing laws and regulations and by the ethics pledge
President Obama requires of his nominees. In short that means that, if I am confirmed,
for a two year period, I will not be involved in matters in which clients for whom I have
personally worked in the two years prior to my confirmation are parties. It also means
that for the same two year period I will not be involved in matters where my current law
firm -- Arnold & Porter LLP -- is representing a party. I will consult with and be
guided by the Justice Department’s ethics officer in complying with these limitations on
my participation in Justice Department matters.

1 believe it is imperative that we have a Justice Department Antitrust Division that will
investigate and halt anti-competitive behavior in the payment card industry- an industry
that plays an enormous role in our economy and has a troubling history of anti-
competitive practices.

You have represented VISA, the largest payment card network, on antitrust matters.
VISA has been the subject of a number of investigations by the Antitrust Division,
including a recently-disclosed investigation into VISA’s new merchant fee called the
Fixed Acquirer Network Fee.

If confirmed, will you recuse yourself from Antitrust Division investigations and actions
involving VISA?

Response: Yes. Visa is one such current client of mine, and therefore I would be subject
to and adhere to the recusal rules set forth in my response to Question 1.

Under your leadership, can you commit that the Antitrust Division will carefully
scrutinize the payment card industry and take appropriate investigative and enforcement
actions when anti-competitive behavior is alleged?

Response: The Antitrust Division has a long record of vigorous enforcement in this area.
To the extent | am able to participate in matters consistent with my ethics obligations, |
will ensure that tradition is maintained. To the extent that | am recused from matters, |
am confident that the leadership of the Department and of the Antitrust Division will
make sure that all appropriate investigations and enforcement actions are pursued
vigorously by the Justice Department.

In your confirmation hearing, you discussed your views on the issuance of exclusion
orders by the International Trade Commission (“ITC”) in cases where standard essential
patents (“SEPs™) have been found to be infringed. If confirmed, you may be asked to
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express the Antitrust Division’s views on proposals to limit the ITC’s jurisdiction or limit
its issuance of exclusion orders in cases involving SEPs.

Our current system of patent protection, with ITC playing its key enforcement role, has a
long history of working well to encourage innovation and stimulate competition. When
complaints of unfair practices arise, case-by-case adjudication of such complaints,
including adjudication by the ITC, has been largely effective in striking a fair balance
between the interests of patent holders, alleged infringers and the public. I believe that
any significant changes to the current system should be cautiously considered in order to
ensure that this balance is not unsettled.

Do you agree that any proposals to limit the availability of ITC exclusion orders in cases
involving SEPs or to limit the use of the ITC as a forum for disputes involving imported
products that allegedly infringe on SEPs should be made based on concrete data that
demonstrates that our current system has a quantifiable problem with “patent hold-up,”
and not on the mere possibility of a “patent hold-up™ problem?

Response: At my hearing, | endorsed the thoughtful and cautious approach to this issue
recently expressed by Acting Assistant Attorney General Wayland and FTC
Commissioner Ramirez. Both recognized the potential for antitrust harms that could
arise from ITC exclusion orders involving SEPs and indicated that the ITC's existing
“public interest™ authority could be sufficient to address those situations. 1agree that
any suggestion to change current law ought to be based on real world experience
demonstrating that the current framework is inadequate to protect consumers from
antitrust harms.

If you are confirmed, will you solicit the views of the 1TC, the Patent and Trademark
Office, the U.S. Trade Representative, industry stakeholders, standard-setting
organizations and consumer groups before expressing views on behalf of the Antitrust
Division regarding the issue of ITC exclusion orders in SEP cases and the extent of any
“patent hold-up™ problem that may exist?

Response: I agree that consultation with the institutions and groups listed above is an
appropriate process to follow before the Administration makes proposals to change
existing law.
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Senator Charles E. Grassley
William J. Baer
Nominee, Assistant Attorney General (Antitrust), U.S. Department of Justice
Questions for the Record

Please give me a summary statement regarding your view on the purpose of antitrust law
and the mission of the Antitrust Division of the Department of Justice?

Response: The core purpose of the antitrust laws is to provide consumers and business
with the benefits of a vigorously competitive free market system by taking action against
anticompetitive conduct, whether unilateral or concerted, and anticompetitive mergers
that threaten to deny consumers those benefits. Appropriate enforcement of the antitrust
laws is vital to maintaining a healthy economy because competitive markets lead not only
to lower prices for consumets, but also to an environment that encourages businesses to
innovate. The Antitrust Division has the responsibility to ensure that the various laws
Congress has enacted -- The Sherman and Clayton Acts, to cite but two examples -- are
enforced in a vigorous, effective and fair manner to realize these goals.

What areas are you going to focus on if you are confirmed to lead the DOJ Antitrust
Division? What goals do you have for the DOJ Antitrust Division?

Response: As I noted in my testimony, [ believe that the Antitrust Division has performed
well in recent years. Its focus has been, and in my view, should continue to be, on cartel
behavior that raises prices or otherwise adversely affects the welfare of consumers;
mergers and other forms of consolidation that risk a substantial lessening of competition;
and single firm or collusive conduct that suppresses the free market competition to which
consumers are entitled. Part of that law enforcement responsibility entails providing as
much guidance as possible to the business community and consumers. In recent years it
has involved, and in my view should continue to involve, close consultation with
competition enforcement officials from other jurisdictions in an effort to promote fair,
transparent and consistent application of competition principles around the world. |
would also work to continue to ensure close cooperation between the Antitrust Division
and state antitrust enforcers, which serve an important role in effective antitrust
enforcement.

How would you describe your approach to antitrust enforcement? How different would
your approach be to antitrust enforcement than the Bush Administration’s? How do you
think your antitrust enforcement analysis and priorities will be similar to or differ from
those of your predecessors?

Response: I think my track record in and out of government demonstrates that 1 approach
antitrust enforcement sensibly. Enforcers need to be vigorous, effective and fair. The
goal is to provide consumers with the benefits of unfettered competition. In that regard, I
do not expect my approach to enforcement to differ significantly from the approach taken
by my predecessors at the Antitrust Division in recent Administrations. | was honored
that prior Assistant Attorneys General going back to the early 1970s -- both Republicans
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and Democrats -- support my nomination. See Letter from Thomas E. Kauper, former
Assistant Attorney General for the Antitrust Division, et al. to The Honorable Patrick J.
Leahy, Chairman and The Honorable Chuck Grassley, Ranking Member, United States
Senate Committee on the Judiciary (Feb. 28, 2012) (“[Mr. Baer] possesses the
intelligence, judgment, and leadership skills essential to serve effectively as Assistant
Attorney General. We are confident he will continue the strong, rational, and nonpartisan
antitrust enforcement tradition of the United States Department of Justice.™). Part of the
recent success of antitrust enforcement is that enforcers, whether Republican or
Democratic, agree on the core areas of enforcement, agree on the analytical framework
that should be applied to evaluating whether certain behavior is likely to cause consumer
harm and agree as well on the importance of providing guidance to the business
community on the kinds of behavior that law abiding businesses should seek to avoid.

I’'m concerned about this Administration’s apparent anti-business approach, including the
massive tax increase proposed on business and the President’s recent statement that “If
you’ve got a business, you didn’t build that.” If confirmed, should we be concerned that
the DOJ Antitrust Division will be another anti-business tool of this Administration?

Response: As noted above, | see the key role of the Antitrust Division as that of a
nonpartisan law enforcer. Antitrust enforcement is most effective when it is analytically
grounded and consumer-oriented. Moreover, | recognize from my years in private
practice that the business community generally wants to know what the antitrust rules are
so that businesses are able to comply with them. 1 applaud and would hope to continue
the efforts of the Justice Department and the Federal Trade Commission to provide
meaningful guidance to the business community on important issues, such as mergers,
health care, competitor collaborations, and intellectual property.

The 2008 Transition Report, that you participated in, states that antitrust “[e]jnforcement
that is too aggressive can deter potentially efficient business relationships, while too little
enforcement will have an insufficient deterrent effect and could lead to business
arrangements that reduce competition in ways not outweighed by efficiencies. There is
some difference of opinion, of course, regarding what constitutes too much or too little
enforcement; each administration — and each senior enforcement official — grapples with
finding the sweet spot in-between the two.” What do you think constitutes too much or
too little enforcement?

Response: It is hard to generalize because determinations as to whether specific conduct
may violate the antitrust laws are intensely fact specific. That said, I am convinced that
effective civil enforcement requires antitrust enforcers to be able to articulate and support
factually a credible theory of economic harm to consumers before bringing an action. If
enforcers hold themselves to that demanding standard, 1 think they can avoid both over-
enforcement that chills legitimate and pro-consumer behavior and under-enforcement that
puts American consumers at risk.

Do you believe that there are areas of under-enforcement and over-enforcement at the
DOJ Antitrust Division? If so, what are those areas? What should be the right balance?
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Are you concerned about over-enforcement of the antitrust laws that in effect is
government regulation? If you are confirmed to lead the DOJ Antitrust Division, how do
you intend to ensure that there is an appropriate level of enforcement?

Response: As noted in my response to Question 5, I believe that both over and under-
enforcement are significant concerns, and, if confirmed, would be cognizant of guarding
against both. Moreover, I believe antitrust enforcement in recent years -- under both
Republican and Democratic leadership -- has been moving in the right direction. [ view
antitrust as a “law enforcement™ responsibility and not a “regulatory” mission. 1f
confirmed, 1 would approach the job with that distinction in mind: antitrust is most
effective when it focuses on removing illegitimate barriers to free market competition -
not when it imposes such barriers itself.

One concern that ' ve heard expressed is a perceived divergence between the DOJ
Antitrust Division and the Federal Trade Commission relative to their enforcement
standards, which leads to different outcomes depending upon which agency is
investigating a particular matter. Is this perception accurate? Do you agree that different
approaches to antitrust enforcement can lead to arbitrary results and, if so, is that a good
ot bad thing?

Response: As a general proposition 1 think the Federal Trade Commission and the
Antitrust Division approach enforcement in a similar manner. This is best evidenced by
the joint guidelines the two agencies have issued with respect to mergers, healthcare,
competitor collaborations, and intellectual property, and by the joint hearings and
workshops the two agencies have held in recent years to study new developments in areas
such as patent and competition policy; international technical assistance; and single-firm
conduct. There are certain inherent differences in the statutes each agency enforces and
some differences in process -- for example the Antitrust Division pursues its cases in the
federal courts while the FTC has the option of pursuing a violation of the FTC Act
through the administrative process with a subsequent right of appeal to the federal courts
of appeal. While these differences do create at least the potential for different outcomes,
in my experience the agencies are at their best when they work hard to harmonize their
approaches on substantive matters. If confirmed, my intent would be to continue that
close coordination.

On a number of occasions, you’ve encouraged more cooperation between the DOJ
Antitrust Division and the Federal Trade Commission relative to the existing antitrust
clearance process, reducing the burdensomeness of second requests, and increasing
productivity and efficiencies at the agencies. If confirmed, what do you intend to do to
improve the merger review process to make it more accurate, transparent and efficient?

Response: Promoting accurate, transparent and efficient merger review was a key goal of
mine during my service as Director of the Bureau of Competition at the FTC during the
late 1990s. If confirmed, I would bring that same priority to the Antitrust Division. To
promote efficient merger review, the two agencies need to have effective processes in
place that allocate promptly merger review responsibility on specific matters. In
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addition, both DOJ and the FTC need to issue Second Requests mindful of the costs and
burdens those demands place on merging parties. At the same time, the parties to a
merger need to understand that the Hart Scott Rodino process imposes tight deadlines and
a real burden on antitrust enforcers to make an informed decision as to whether a merger
risks reducing competition. The challenge is to balance those somewhat competing goals
so as to make sound law enforcement decisions without imposing undue burdens. It is an
ongoing challenge that I look forward to confronting, if confirmed.

In general, what is your view of the use of consent decrees as opposed to court action to
accomplish the goals of the DOJ Antitrust Division? Please explain your philosophy on
the use of consent decrees.

Response: In many cases, consent decrees are preferable to protracted and expensive
litigation--both from the perspective of the merging parties and that of the Antitrust
Division. Often a consensual settlement can address and resolve the competitive
concerns the Antitrust Division has with a transaction -- sometimes involving divestiture
of assets, sometimes imposing conduct restrictions and sometimes requiring both.
Consent decrees, in appropriate circumstances, have the benefit of allowing the non-
problematic and potentially efficiency-enhancing aspects of a merger to go forward while
addressing any areas of competitive concern. In some cases, however, the competitive
problems with a deal are sufficiently pervasive that a settlement -- even one including
significant concessions on the part of the merging parties -- is not a viable option; in
others, the antitrust enforcers and the merging parties may not be able to agree on terms.
In those situations, the Antitrust Division needs to be prepared to seek an injunction
prohibiting the transaction or ending the anticompetitive conduct.

. What do you see as the biggest challenges to international antitrust enforcement? Do you

believe that there has been enough harmonization and cooperation between the different
antitrust authorities? Do you believe that American businesses and their transactions are
being treated fairly in the international antitrust arena? What steps will the DOJ Antitrust
Division take under your direction to better harmonize its antitrust reviews and
investigations with other antitrust authorities?

Response: In my most recent time at the FTC [ saw, and in the intervening 12 years |
have continued to see, significant improvement in international cooperation and
coordination among competition enforcers. 1 applaud those developments. Close
coordination and frequent communication helps promote better and more consistent
outcomes. That is good for the American consumer and it is good for American
businesses. 1 would continue those efforts if confirmed. My focus would include both
promoting coordinated outcomes and consistent enforcement in multi-jurisdictional
antitrust reviews and urging commitment by enforcers worldwide to common principles
of due process and transparency.

. In a June 2008 speech at the American Antitrust Institute, Ms. Varney, who went on to

become AAG for Antitrust, described how the case against Microsoft began long before
any judicial hearings took place. "Part of what you have to do when you're going to try to
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bring a [Sherman Antitrust] Section Two case is you have to create the political climate,”
she said. Do you agree with this strategy, and if so, what “political climate” will you be
attempting to create?

Response: [ see antitrust enforcement in largely non-partisan terms. Where there is
behavior or potential future behavior that poses the threat of competitive injury, the
Antitrust Division needs to investigate. Where the facts and the law confirm that risk, the
Antitrust Division needs to act vigorously and in a timely fashion to enforce. There will
often be critical scrutiny of those law enforcement decisions. But that comes with the
job. And the job is to make sound decisions that are well-grounded factually and legally.
Antitrust enforcement, like other law enforcement, should be non-political.

. As you know, I've been extremely concerned about increased agribusiness concentration,

reduced market opportunities and fewer competitors in the agriculture sector, and the
inability of family farmers and producers to obtain fair prices for their products. 've also
been concerned about the potential for increased anti-competitive business practices in
agriculture. [ believe that the DOJ Antitrust Division needs to dedicate more time and
resources to agriculture competition issues. I'd like to get a commitment from you that,
if confirmed, the DOJ Antitrust Division under your watch will pay heightened attention
to competition issues in agriculture. If you are confirmed, can you assure me that
agriculture antitrust issues will be a priority for the DOJ Antitrust Division?

Response: I appreciate the importance to the American economy of competitive markets
in the agricultural sector. You have my assurance that it will be an enforcement priority
for me if confirmed.

. You're probably aware that the Justice Department and the Department of Agriculture

recently participated in a series of workshops on agriculture competition issues. Are vou
confident that the DOJ Antitrust Division is scrutinizing these issues as closely as it can
under the law? What more can it do?

Response: I applaud the joint workshops conducted by the Justice Department and the
Department of Agriculture. [ have read the Justice Department report on those
workshops, as well as public remarks by DOJ officials. See. e.g.. Sharis A. Pozen,
Agriculture and Antitrust: Dispatches and Learning from the Workshops on Competition
in Agriculture, ANTITRUST, Spring 2012 at 8 (A clear message from the workshops is
that antitrust enforcement has a crucial role to play in fostering such a healthy and
competitive agriculture sector.™). | support the Division’s “commitment to vigorous
antitrust enforcement in the agricultural sector”, id., and will continue that commitment if
confirmed, subject, of course, to the appropriate recusal requirements. Given the areas
where DOA regulatory responsibility and DOJ antitrust enforcement duties potentially
overlap, American consumers and the agricultural sector are well-served by close
coordination between the two agencies. I would plan to continue that effort. Moreover, |
believe close scrutiny of anticompetitive conduct in the agricultural sector should be a top
priority for the Antitrust Division. Because I am not privy to the full range of non-public
law enforcement efforts already underway at the Antitrust Division, [ am not in a position
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to present an informed view on what more needs to be done. If confirmed, I can and do
commit to getting up to speed on those matters very quickly to determine whether -- and
what -- additional avenues of investigation by the Antitrust Division are warranted.

. The Justice Department and Department of Agriculture workshops demonstrated the

unique nature of the agriculture sector and the unique challenges that sector faces. I have
a bill that would require the DOJ Antitrust Division to issue agriculture guidelines. Do
you have an opinion on my bill?

Response: If confirmed, T will consult with others in the Administration regarding your
legislation. Generally, | support transparency in antitrust enforcement and, providing
guidance to the business community on what behavior poses antitrust risk. Gaining an
understanding of the competitive effects of prior transactions and enforcement decisions,
and communicating the lessons learned to the business community provides helpful
visibility into what types of transactions the federal enforcers may view as problematic in
the future.

. 1 believe that the Justice Department and the Department of Agriculture, which enforces

the Packers and Stockyard Act. should collaborate and work together to monitor anti-
competitive activity in the agriculture industry. 1If you are confirmed, will you commit to
foster a closer and more productive relationship with the Department of Agriculture?

Response: As noted above, 1 believe the joint hearings recently conducted by the two
agencies represented a positive step in that direction, and I am committed to building on
that progress.

. Do you think that there is a role for antitrust law in protecting the family farmer? If so,

how would you use the antitrust laws to do this? In that regard, is there anything on the
horizon that we should be looking at or that you consider a challenge in this area or
agriculture generally?

Response: The family farmer must be protected by the antitrust laws both in its role as a
consumer of agricultural inputs and as a supplier of agricultural commodities, just as the
antitrust laws are intended to promote effective competition that protects all consumers
and suppliers. If confirmed, I commit to getting up to speed on the Antitrust Division’s
enforcement efforts in this area as soon as possible. To the extent that there is behavior
in the agricultural sector that poses a threat of competitive injury -- whether it be through
concerted action, consolidation, or the exercise of monopsony power by buyers that deny
suppliers competitive prices -- I would pursue appropriate law enforcement actions.

. Could you discuss your general philosophy with respect to the intersection of intellectual

property and antitrust? What challenges do you see for the DOJ Antitrust Division in this
area?

Response: | wrote and spoke about this issue at some length when [ was Director of the
Bureau of Competition in the late 1990s. Intellectual property rights are a form of
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property. As such, the owner's rights need to be respected and protected. At the same
time, antitrust enforcers have a legitimate role in ensuring that IP rights are not abused to
facilitate anticompetitive conduct. As this Committee’s recent hearing on standard
essential patents made clear, antitrust enforcers need to play close attention to the
standard setting process and to be prepared to act in circumstances where antitrust laws
are violated.

. In your opinion, what is the proper role of the antitrust and consumer protection laws in a

high tech, e-commerce economy?

Response: Antitrust and consumer protection laws serve similar ends in a technology-
driven economy -- in short, to ensure that consumers are not victims of “bad” behavior.
The means to that end are often similar -- ensuring that consumers benefit from a
competitive market place, and that innovation flourishes and that consumers benefit from
innovation. However, there are some areas, such as in the privacy context, where a
competitive marketplace alone may not adequately protect consumers from harmful
conduct. In those situations, effective consumer protection laws and targeted
enforcement are another key tool in the government’s efforts to protect consumers. The
antitrust and consumer protection laws therefore present both overlapping and, at times,
complementary frameworks to ensure that consumers continue to be protected as
economic paradigms shift and evolve.

. In a 1999 San Jose Mercury News & Business article entitled “U.S. Antitrust Litigation

Gets a Baer Hug,” you were criticized for stepping into uncharted territory with regard to
some of your legal arguments during your time at the Federal Trade Commission,
including halting a Staples/Office Depot merger by narrowly defining the market
involved, despite the two companies only controlling 5% of office supply sales.
Similarly, you filed charges against Toys R Us based on their “significant market power™
for allegedly pressing toy makers not to sell to discount stores, despite that Toys R Us
was only responsible for 30% of sales by top toy makers — smaller than anything
typically deemed to be a monopoly. One of your former law firm colleagues as well as a
former FTC employee, William Sohn, described these actions as having “gone farther
than I would have in his position.”

a. Are these tactics and understandings of market size and dominance ones which
you plan to employ while at the DOJ?

Response: The article cited correctly notes that the Federal Trade Commission’s
decisions to challenge the Staples/Office Depot merger and certain exclusionary
activities of Toys “R” Us generated some critical scrutiny at the time the cases
were initiated. But it is important to note that the federal courts ultimately agreed
with the Commission’s view of the facts and the law in both matters and ordered
the relief the FTC had requested. In the Staples matter, a federal district court
judge issued a preliminary injunction against the deal -- agreeing with the
Commission that the evidence showed that the market at issue was for office
supplies bought through the large superstore chains and that the proposed merger
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put consumers at risk of paying substantially higher prices than they would have
paid without the merger. F.T.C. v. Staples, Inc.. 970 F. Supp. 1066, 1074 (D.D.C.
1997) (“[ T]he Court finds that the appropriate relevant produet market definition
in this case is, as the Commission has argued, the sale of consumable office
supplies through office supply superstores.™). A few years later the widely
respected jurist from the United States Court of Appeals for the Seventh Circuit,
the Honorable Richard A. Posner, devoted a chapter to the Staples case in his
book on antitrust law. He praised the Commission's approach to that merger,
both in terms of the analytics and the evidence and concluded with the statement
that **‘[e]conomic analysis of mergers had come of age.” Richard A. Posner,
Antitrust Law 158 (2d ed. 2001).

In the Toys “R” Us matter, the Federal Trade Commission issued a decision
finding that the company had abused its position as the leading toy retailer by
forcing manufacturers to agree collectively to deny competing discount retailers
access to certain popular toys. The Commission’s decision was unanimously
upheld by the Seventh Circuit Court of Appeals, which concluded that “the
Commission’s decision is supported by substantial evidence on the record .. . .”
Toys “R™ Us, Ine. v. F.T.C.. 221 F.3d 928, 940 (7th Cir. 2000).

If confirmed, 1 would hope to bring analytically sound and factually supported
antitrust challenges where there exists real potential for antitrust harm to
consumers. In both of the cases cited above, the federal courts agreed that the
Federal Trade Commission challenges had met those standards.

. What is the line point in defining what constitutes a monopotly, or when a
company has “significant market power™?

Response: It is important to note that the Toys “R” Us case involved allegations
that the retailer had acted to orchestrate a horizontal conspiracy among
manufacturers, which would be viewed as an antitrust violation regardless of what
market share was held by Toys “R™ Us. Moreover, [ do not believe it is possible
to draw a bright line in terms of what level of market share constitutes monopoly
power. The key determination is not what specific market share percentage is
held by a competitor, but rather what ability that competitor has to restrain
competition. Toys “R™ Us, Inc. v. F.T.C.. 221 F.3d 928, 937 (7th Cir. 2000)
(citation omitted) (“[T]he share a firm has in a properly defined relevant market is
only a way of estimating market power, which is the ultimate consideration.”).
Uttimately, questions of antitrust are fact-specific and a determination of what
constitutes market power depends on the circumstances of that individual market.

Staples and Office Depot together would only have controlled 5% of office supply
sales. When a proposed merger would result in the merged company’s control of
only 1% of a market, can the DOJ intervene?
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Response: In my years in public service and in private practice, I have not seen a
horizontal merger involving such small market shares that warranted government
intervention. That said, the proposed merger of Staples and Office Depot
involved two firms whose respective market shares in the relevant antitrust
market were quite large. The federal court firmly rejected the contention of the
parties that the market was vast and that their respective market shares were low.
Instead, the court found that the merger would have created monopolies in many
local markets and duopolies in many others. In Staples/Office Depot, as in all
antitrust cases, a careful and reasoned analysis of what constitutes the relevant
market -- the market affected by the conduct in question -- is key to determining
whether a proposed merger will cause economic harm to consumers and was key
to the court’s decision to issue a preliminary injunction in Staples/Office Depot.

20. A 1998 Legal Times article entitled “The Other Antitrust Chief,” characterized your work
at the FTC Competition Bureau as “activist approach to nonmerger conduct.”

a. Would you consider your general approach to non-merger conduct “activist™?
Why or why not?

Response: The activist label is not one 1 would have applied to myself during my
time leading the FTC’s Competition Bureau. As an antitrust enforcer I have
always tried to focus on behavior that caused or created a real risk of causing
consumer harm. Where that determination could be confidently made, |
recommended that the Commission pursue vigorously its law enforcement
options. To me that is not “activist™; that is doing the job Congress directed the
Federal Trade Commission to do. I would bring that same attitude to the Antitrust
Division if confirmed by the Senate.

b. How would you define an “activist” approach to addressing non-merger conduct?

Response: [ think the term “activist™ is inapt in this context. Whether the
Antitrust Division is dealing with mergers, cartels or other conduct, my job, if
confirmed, would be the same. | would be charged with investigating situations
where the conduct in question creates a risk of significant consumer harm and
pursuing vigorously those situations where careful consideration of the evidence
and the law confirm the existence or potential for a violation of the antitrust laws.

21.In 1999, an Investor's Business Daily article entitled “Antitrust Targets Vertical Deals™
noted that the Federal Trade Commission under the Clinton Administration challenged
nearly two dozen vertical agreements, whereas the Reagan and Bush Administrations
combined had challenged only two. The article contended that this increase in vertical
merger challenges made for an uncertain business environment, and you were quoted as
saying, “Because we've got a pretty good track record of deliberating carefully and
quietly, it is hard to predict (what deals might be reviewed),” and that such
unpredictability “might be cause for a little caution in investment strategies.”
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Where do you draw the line in terms of deciding what type of vertical mergers
warrant closer scrutiny?

Response: Most vertical mergets, in my experience, do not raise competition
concerns. Indeed, there are instances where a vertical merger may have
significant procompetitive aspects that outweigh any risks to competition that
might also flow from the transaction. As with any potential enforcement action, it
is therefore important to carefully and closely assess the facts to determine
whether there is, on balance, a harm to consumers flowing from the proposed
transaction. The vertical mergers most likely to require a close look by
government enforcers are those where there is risk that competition may be
foreclosed by the transaction or other anticompetitive effects. Even where there is
a risk of anticompetitive harm, it is often possible for the Antitrust Division to
obtain remedies that prevent that harm (such as requiring firewalls that prevent
the flow of competitively sensitive information from customers of the acquired
firm that compete with the acquirer) while allowing the transaction to proceed and
the efficiencies of a vertical merger to be recognized.

Are you concerned with the effect that unpredictability of antitrust oversight
could have on the business environment?

Response: I applaud efforts to provide as much predictability as possible in
antitrust oversight, and therefore I believe it to be fundamentally important to
provide the business community appropriate guidance on merger enforcement.
That is why 1, as a private practitioner, was an active supporter of the 2010 effort
by DOJ and the FTC to update and clarify the Merger Guidelines. The point is to
provide the business community the tools necessary to assess in advance the
likelihood that the proposed course of conduct poses a serious antitrust risk and
potential for an enforcement action.

How do you plan to strike a clear balance between valid oversight and the
potential for chilling positive business development?

Response: | think it is important for enforcement officials to be as transparent as
possible in explaining what causes them to act, or not act, in a particular matter.
As a private practitioner for many years, I found that kind of transparency helped
me counsel clients on what mergers posed serious antitrust risk and what mergers
did not. Upfront guidance is the most efficient deterrence for problematic
transactions because it enables the business community to decide in advance
whether a proposed transaction poses serious antitrust risk. 1see it as an
important part of the job of the Assistant Attorney General for Antitrust.

Would you expect vertical merger challenges to constitute a significant portion of
the DOJ Antitrust Division’s workload?
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Response: 1t is hard to answer that question in the abstract. As I noted, many
vertical mergers pose little or no antitrust risk and accordingly require little or no
scrutiny. In my experience a higher percentage of horizontal mergers in
concentrated markets are likely to require closer investigation, but ultimately the
answer will depend necessarily on what transactions the business community
chooses to pursue and the specific facts of individual transactions,

22.1n 1998, during your time at the Federal Trade Commission, the Federal Trade
Commission brought a case against Intel based on its business relationship with three
customer companies and Intel’s refusal to give up some of its technology to these
companies unless they licensed their own technology to Intel. What was considered
unusual about this case was that these companies were customers of Intel’s, a relationship
that is not typically regulated by antitrust law.

a. Are relationships with customers such as these companies an appropriate area of
regulation for the DOJ’s antitrust division?

Response: The Commission's complaint in the 1998 Intel case focused on
concerns that certain customers were also potential or actual competitors of Intel
and that Intel's actions were inappropriately restraining horizontal competition in
the market for general purpose microprocessors. Specifically, the complaint
charged that Intel suspended its traditional information sharing practices with
certain customers in order to compel those companies to end intellectual property
disputes with Intel and to grant Intel licenses to patented technology developed
and owned by those companies. The FTC’s complaint focused primarily on
restraint of horizontal competition. The consent agreement that was ultimately
reached between the FTC and Intel focused on resolving those concerns to the
satisfaction of both parties.

b. How do you distinguish between Intel’s conduct and the type of conduct engaged
in by nearly all businesses in negotiations between suppliers and business
customers?

Response: The Commission's concern in that case was whether a critical supplier
was unfairly disadvantaging potential rivals who were also customers.

¢. Where do you draw the line between valid business negotiations and antitrust
violations?

Response: The line in my view needs to be drawn in a fashion that provides for
antitrust enforcement where single firm conduct risks adversely affecting
competition. Our competitive market system needs to leave plenty of room for
aggressive competition. That rivalry benefits consumers through lower prices and
through innovation. However, in those limited circumstances where behavior by
a dominant firm forecloses competitors and thereby denies consumers the benefits
of a competitive marketplace, antitrust enforcement has an important role to play.
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Senator Amy Klobuchar
William J. Baer
Nominee, Assistant Attorney General (Antitrust), U.S. Department of Justice
Questions for the Record

Mr. Baer, you have considerable experience in antitrust law. Can you elaborate on how
your experience has prepared you to be an Assistant Attorney General for the Antitrust
Division?

Response: | have had the great privilege of working both as an antitrust enforcer (while at
the Federal Trade Commission) and as an antitrust counselor {(while in the private sector).
I have learned a lot from those experiences. 1 think I appreciate the importance of
vigorous, effective and fair enforcement. Consumers and the business community
deserve all three. Vigorous enforcement does not do much good unless it is targeted at
real problems and produces positive results. Antitrust enforcement risks losing
credibility unless it is perceived as fair and effective.

How would you balance the need to prohibit anti-competitive practices while still
allowing businesses innovate and maximize profits?

Response: | believe it is important for enforcement officials to be as transparent as
possible in explaining what causes them to act, or not act, in a particular matter,
Effective enforcement requires antitrust enforcers to be able to articulate and support
factually a credible theory of economic harm to consumers before bringing an action.
Such upfront guidance can efficiently deter problematic transactions, and help avoid both
over-enforcement that chills legitimate and pro-consumer behavior and under-
enforcement that puts American consumers at risk.
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Senator Michael S. Lee
William J. Baer
Nominee, Assistant Attorney General (Antitrust), U.S. Department of Justice
Questions for the Record

1. When speaking before the Antitrust Modernization Commission in 2003, you noted
several factors the FTC weighs when deciding to challenge a merger, including customer
complaints, barriers to entry, and internal documents. With respect to the Herfindahl-
Hirschman Index, you stated that “[Tlhe bottom line is that HHI numbers are not
dispositive,” and that “enforcement decisions appropriately weight other factors.”

a. If confirmed, which factors would you direct the Antitrust Division to weigh
when reviewing proposed mergers?

Response: If confirmed, I would direct the Antitrust Division to assess proposed
mergers according to the analytical techniques set forth in the revised Horizontal
Merger Guidelines. These Guidelines assist the enforcement agencies in
“identify[ing] and challeng[ing] competitively harmful mergers while avoiding
unnecessary interference with mergers that are either competitively beneficial or
neutral,” and assist the business community “by increasing the transparency of the
analytical process underlying the Agencies’ enforcement decisions.” U.S. Dep’t
of Justice and Fed. Trade Comm’n, Horizontal Merger Guidelines 1 (2010). 1
believe these Guidelines accurately identify the appropriate factors to consider in
reviewing proposed mergers, which include the presence or absence of barriers to
entry, efficiencies, and whether the transaction involves failure and exiting assets.

2. Private parties rely heavily on the joint DOJ/FTC Horizontal Merger Guidelines. The
agencies recently updated these Guidelines after not making significant revisions during
the previous 18 years. You have noted that toward the end of this 18-year span, the
Guidelines” approach did not always accurately reflect the on-the-ground reality of how
the DOJ investigates mergers.' This divergence between the Guidelines and DOJ practice
increases uncertainty and costs for businesses as they contemplate mergers.

a. If confirmed, what steps would you take to educate industry about the Antitrust
Division’s current analytical approach to mergers, particularly when it differs
from the Guidelines?

Response: While at the Bureau of Competition at the Federal Trade Commission,
1 was privileged to be involved in the 1997 revisions to the Merger Guidelines.
Those revisions, as well as subsequent joint efforts by DOJ and FTC, such as the
2006 Commentary on the Horizontal Merger Guidelines, reflect the Agencies’ on-
going efforts to make their decision-making process as transparent as possible to
the business community. 1 believe that the 2010 Horizontal Merger Guidelines

' See, e.g., Bill Baer, Remarks at the Dep’t of Justice and Fed. Trade Comm. Merger Workshop
176-77 (Feb. 19, 2004).
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further reflect a solid bipartisan effort to continue to provide a framework
pursuant to which businesses can understand the reasoned approach behind
merger enforcement, enabling them to evaluate proposed transactions and
anticipate likely government response thereto. I would plan to continue this
policy of transparency and communication so that the business community is
informed of evolution in the analyses applied by the Agencies.

In 2008, the Antitrust Division completed a Report entitled Competition and Monopoly:
Single-Firm Conduct under Section 2 of the Sherman Act. Among its key findings, the
Report stated that market power alone does not prove the existence of monopoly power
and that no single test for determining whether conduct is anti-competitive works well in
all cases. The report also cautioned against vague and overly inclusive enforcement
actions based on their potential to undermine economic growth and harm consumers.
President Obama’s first AAG in the Antitrust Division, Christine Varney, withdrew that
Report, stating that it “goes too far in evaluating the importance of preserving possible
efficiencies,” and as a result “understates the importance of redressing exclusionary and
predatory acts that result in harm to competition, distort markets, and increase barriers to
entry.”

a. Do you agree with Ms. Varney’s assessment of the Section 2 report and would
you have withdrawn it?

Response: | believe that the Section 2 report generally contained sound analysis of
the Supreme Court’s Section 2 jurisprudence. However, 1 agree with former
Assistant Attorney General Varney that the report’s conclusions espoused a more
hesitant approach toward enforcement than is warranted by the case law and did
not focus sufficiently on the protection of consumer welfare. In addition, the
Section 2 report was one of the few statements of antitrust enforcement policy in
the last twenty-five years that was not issued jointly with the FTC. Indeed, a
bipartisan majority of the FTC expressed concern that the approach articulated in
the report’s conclusions could “radically weaken[] enforcement of Section 2 of
the Sherman Act.” Statement of Commissioners Harbour, Leibowitz, and Rosch
at 1 (Sept. 8. 2008). | believe that coordinated statements of policy engender
confidence in the Agencies and provide clearer guidance for businesses and
practitioners, and that is what | would strive for if confirmed.

b. With which specific findings and recommendations in the report do you disagree?

Response: The Section 2 report, in my opinion, suggested approaches to
enforcement in areas such as predatory pricing, bundled pricing, refusals to deal,
and exclusive dealing, that were more restrictive than warranted by the case law.
In particular, 1 agree with those who worried that the “disproportionality test”
endorsed by the report, which would be employed where conduct-specific tests
were not applicable and would prohibit conduct only where the anticompetitive
harms substantially outweigh the likely procompetitive benefits, strayed from the
established standard for proving harm to competition and could inhibit effective
enforcement against anticompetitive conduct.
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c. Are there any findings or recommendations in the report with which you agree,
and if so, which?

Response: As noted in my previous responses, although the Section 2 report
contained a sound analysis of existing Supreme Court precedent, I believe that
the resulting enforcement guidelines in the report were more constrained than
would be supported by that precedent.

4. A 1998 Business Week article entitled “The FTC’s Eager Sheriff” described your
approach to antitrust enforcement as very aggressive. The article argued that, under
Chairman Pitofsky and with your leadership in the Bureau of Economics, the FTC had
engaged in “easily the most aggressive antitrust activity in 25 years,” including opposing
20 mergers in the first 5 months of 1998.2

a. What is your reaction to this analysis and how would you characterize your
approach to antitrust enforcement, both while Director of the FTC’s Bureau of
Competition and more generally?

Response: I believe that the purpose of antitrust enforcement is to provide
consumers with the benefits of vigorously competitive markets by taking action
against restraints that threaten to deny consumers those benefits. I believe that
my track record reflects that | approach antitrust enforcement sensibly.
Enforcers must be vigorous and effective, but fair. In my time at the FTC, |
believe that | followed these basic tenets and, if confirmed, would expect to do
the same at the Antitrust Division.

In your testimony you stated that you would support a legislative repeal of the Supreme Court’s
decision in Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877 (2007). Doing so
would restore a standard of per se illegality for resale price maintenance (“RPM”™) agreements.
The Supreme Court has held that per se illegality is only appropriate when the conduct is
“manifestly anticompetitive™ and “lack{s] . . . any redeeming virtue.”

a. Do you disagree with the Supreme Court’s standard for applying a per se standard
only to conduct that is manifestly anticompetitive and lacks any redeeming
virtue?

Response: | agree with the Supreme Court’s determination that manifestly
anticompetitive conduct should be judged per se unlawful. In the RPM context,
past precedent has given manufacturers the flexibility to impose legitimate
vertical restraints while limiting per se condemnations to agreements between

2 Trustbusier William Baer: The FTC's Eager Sheriff, Business week (July 5, 1998), availabie at
http://www .businessweek.com/stories/1998-07-05/trustbuster-william-baer-the-ftcs-eager-
sheriff.

* Continental T.V.. Inc. v. GTE Svivania Inc.. 433 U.S, 36, 49-50 (1977).
* Nw. Wholesale Stationers, Inc. v. Pac. Stationery & Printing Co., 472 U.S. 284, 289 (1985)
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manufacturers and dealers on resale prices.

b. Many economists believe RPM can yield procompetitive results.” Do you dispute
that RPM can sometimes yield procompetitive benefits?

Response: 1 believe that the pre-Leegin framework provided opportunities for
vertical restraints that allow manufacturers to achieve procompetitive objectives
and prohibited likely anticompetitive conduct, while offering clarity and
consistency to the business community. Essentially, the pre-Leegin framework
continued to allow legitimate manufacturer-imposed vertical restraints, such as a
manufacturer’s ability to suggest resale prices to dealers. At the same time, it
prohibited collusive conduct that had the purpose and effect of limiting
discounting by competing retailers. See Leegin Creative Leather Prods., Inc. v.
PSKS. Inc., 551 U.S. 877, 910, 912 (2007) (Breyer, J., dissenting) (“[Algreements
setting minimum resale prices may have serious anticompetitive consequences.”
*Most economists today agree that . . . resale price maintenance tends to produce
higher consumer prices than would otherwise be the case.”).

6. Many economists believe that exclusive dealing arrangements can yield procompetitive
benefits, including the value that arises from manufacturers investing in promotional or
other demand enhancing services without fear of discount retailers free-riding on that
investment. At the same time, the risk of anticompetitive harm in exclusive dealing
arrangements may be mitigated by the competition that a manufacturer and retailer
continue to face with respect to their product.

a. Do you agree with those economists that conclude that exclusive dealing
arrangements may yield procompetitive benefits?

Response: [ agree that exclusive dealing arrangements, which require the
purchase of products or services exclusively from a single supplier, do have the
potential to yield procompetitive benefits. For this reason, such arrangements are
appropriately analyzed under a rule of reason standard to determine whether, on
balance, any anticompetitive harms resulting from the restraint are outweighed by
procompetive benefits, such as distribution efficiencies.

b. Do you agree that retailers participating in exclusive dealing arrangements face
competition within the market for their product?

* See, e.g., Benjamin Klein, Competitive Resale Price Maintenance in the Absence of Free-
Riding, FTC Hearings on Resale Price Maintenance, (February 17, 2009), available at:
http://www ftc.gov/opp/workshops/rpm/docs/bklein0217.pdf ; See Bureau of Economics Staff
Report to the FTC, T. Overstreet, Resale Price Maintenance: Economic Theories and Empirical
Evidence 170 (1983) (noting that “[e]fficient uses of [resale price maintenance] are evidently not
unusual or rare™).
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Response: While it is difficult to generalize, a rule of reason assessment of
exclusive dealing would appropriately look at a number of factors, including the
extent to which consumers benefit from robust interbrand competition.

Are RPM agreements materially different from exclusive dealing arrangements
with respect to their potential for procompetitive benefits and their mitigated risk
of anticompetitive harm?

Response: As Justice Breyer notes in his dissent in Leegin, RPM agreements have
historically been demonstrated to be sufficiently anticompetitive for Congress and
the courts to conclude that per se treatment was warranted. Leegin Creative
Leather Prods., Inc. v. PSKS. Inc., 551 U.S. 877, 908-09 (2007) (Breyer, J.,
dissenting) (*[In overturning Dr. Miles,] {t]he Court justifies its departure from
ordinary considerations of stare decisis by pointing to a set of arguments well
known in the antitrust literature for close to half a century. Congress has
repeatedly found in these arguments insufficient grounds for overturning the per
se rule. And, in my view, they do not warrant the Court's now overturning so
well-established a legal precedent.”). And courts had excepted from per se
condemnation certain behaviors that allowed manufacturers to encourage the
provision of services from their dealers and to minimize the risk of free riding by
discounters. As a result, [ think the pre-Leegin per se rule appropriately
condemned agreements between manufacturers and dealers on minimum resale
prices - those vertical restraints unlikely to achieve the procompetitive benefits
potentially found in exclusive dealing arrangements and therefore warranting rule
of reason assessment.
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SUBMISSIONS FOR THE RECORD
February 28, 2012

The Honorable Patrick J. Leahy The Honorable Charles E. Grassley
Chairman Ranking Member

Committee on Judiciary Committee on Judiciary

United States Senate United States Senate

224 Dirksen Senate Office Building 224 Dirksen Senate Office Building
Washington, DC 20510 Washington, DC 20510

Re:  William J. Baer
Nominee
Assistant Attorney General in Charge of the Antitrust Division

Dear Chairman Leahy and Ranking Member Grassley:

The undersigned are former Chairs of the Section of Antitrust Law of the American Bar
Association, the largest global organization of antitrust lawyers and economists and a leading
proponent of the importance of competition to a free economy. We write today in support of the
nomination of William Baer to be Assistant Attorney General in charge of the Antitrust Division of
the United States Department of Justice. We support Mr. Baer because of his demonstrated ability
as an antitrust lawyer and his outstanding record of public service. While the undersigned former
Chairs of the Antitrust Section include Democrats, Republicans, and Independents, we are all
united in our support for Bill Baer’s nomination to head the Antitrust Division.

Bill Baer has demonstrated throughout his career that he is an excellent antitrust lawyer.
He has handled with excellence a broad array of antitrust matters. From major mergers to cartel
investigations, he has a lengthy resume of experience and success. His extensive antitrust
background makes him well qualified to be the Antitrust Assistant Attorney General,

Bill Baer’s excellence as an antitrust lawyer is well known and recognized by his peers,
clients, and professional organizations. He has been recognized as follows:

The Best Lawyers in America 2012 for Antitrust Law

Washingtonian's "Best Lawyers" 2011 for Antitrust

Best Lawyers "Washington, DC Antitrust Lawyer of the Year" 2010 and 2012

The Legal 500 US 2011 "Leading Lawyer" for Antitrust

Chambers USA: America's Leading Lawyers for Business 2011 for Antitrust

Washington, DC Super Lawyers 201 1: "Top 10 Lawyers in DC"

The International Who's Who of Competition Lawyers 2011

Chambers Global: The World's Leading Lawyers for Business 2011 for
Competition/Antitrust

PLC Which lawyer? Yearbook 2011: Endorsed for Competition/Antitrust

The National Law Journal list of "The Decade's Most Influential Lawyers" 2010

Chambers USA's Award for Excellence 2008 for Antitrust
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The Honorable Patrick J. Leahy
The Honorable Charles E. Grassley
February 28, 2012

Page 2

Bill Baer also has a distinguished record of public service. He twice has worked at the
Federal Trade Commission. Upon graduation from law school in 1975 he joined the Commission
as a Trial Attorney in the Bureau of Consumer Protection. Later he served as Assistant to the
Director of the Bureau of Consumer Protection, Assistant to the Chairman of the FTC, and
Assistant General Counsel in Legislation and Congressional Relations. In 1980 he left the
Commission to enter private practice, but returned to the Commission in 1995 to serve for the next
four years as the Director of the Bureau of Competition when Robert Pitofsky was Chairman of the
FTC. While Director he led numerous enforcement efforts, including the Commission’s challenge
of Staples’ acquisition of Office Depot, the Commission’s challenge to mergers involving the four
largest drug wholesalers and the Commission’s challenges to exclusionary conduct by Toys R Us
and Intel.

He has demonstrated leadership skills, During the period when he led the FTC’s Bureau of
Competition, it was widely regarded as an especially effective enforcement agency. Asthe head of
the Arnold & Porter antitrust group, he has built it into one of the most well respected practices in
the world. He has always enjoyed the loyalty of his team.

He has experience in international issues, which are increasingly important to antitrust
enforcement and competition policy. Those issues became important during his tenure at the FTC,
so Bill worked regularly with his international counterparts. He was responsible for opening
Arnold & Porter’s office in Brussels, and regularly commuted to Brussels for several years.

Bill Baer’s experience and judgment have been recognized by his alma maters. He has
served on the Board of Visitors of Stanford Law School and currently is Vice Chair of the
Lawrence University Board of Trustees.

Based on his demonstrated abilities, his widely acknowledged expertise in antitrust, his
broad experience, his outstanding record of public service, and his commitment to the importance
of antitrust enforcement to maintaining a competitive economy, we all support the nomination of
William J. Baer to be Assistant Attorney General in charge of the Antitrust Division. Because the
current Acting Assistant Attorney General, Sharis Pozen, has announced that she will leave the
Antitrust Division on April 30, we urge the Committee to conduct a hearing promptly so Bill Baer
can be confirmed as soon as possible. Thank you for your consideration of this letter of support.

Sincerely,
1977 - 1978  Ira M. Millstein 1985-1986 James T. Halverson
1980 - 1981 Harvey M. Applebaum 1987 - 1988  James F. Rill
1981 - 1982 Edward William Barnett 1988 - 1989  Irving Scher

1983 - 1984 Richard W. Pogue 1989 - 1990  Harry M. Reasoner
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1990 - 1991  J. Thomas Rosch 2001 - 2002  Roxane C. Busey
1991-1992  Robert P. Taylor 2002 - 2003  Robert T. Joseph
1992-1993  Michael L. Denger 2003 -2004 Kevin E. Grady
1993 - 1994 Alan H. Silberman 2004 - 2005 Richard J. Wallis
1994 - 1995 Caswell O. Hobbs 2005 - 2006 Donald C. Klawiter
1995 - 1996  John DeQ. Briggs 2006 - 2007 Joseph Angland
1996 - 1997 James R. Loftis, IIf 2007 - 2008 Kathryn M. Fenton
1697 - 1998  Robert C. Weinbaum 2008 - 2009 James A, Wilson
1998 - 1999  Phillip A. Proger 2009 - 2010 Hene Knable Gotts
1999 -2000 Janet L. McDavid 2010 -2011  Allan Van Fleet

2000 -2001 Ky P. Ewing, Jr.

ce: Members of the Senate Committee on the Judiciary

WAL-3059522v1
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February 16, 2012

VIA E-MAIL and FACSIMILE -202-224-9516

The Honorable Patrick J. Leahy

Chairman

United States Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Chuck Grassley

Ranking Member

United States Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Nomination of William J. Baer as Assistant Attorney General
for the Antitrust Division of the United States Department of Justice

Dear Chairman Leahy and Ranking Member Grassley:

Those of us identified below respectfully express our strong support for the confirmation
of William J. Baer as Assistant Attorney General for the Antitrust Division in the United States
Department of Justice. We have been privileged to serve in that position, respectively in every
Presidential Administration since 1972, have known Mr. Baer very well, and have worked with
him in both his government and private careers. Mr. Baer’s tenure as Director of the Federal
Trade Commission Bureau of Competition was marked by principled, effective enforcement of
the antitrust laws and the initiation of procedures that balanced the needs of the Commission
with the legitimate concerns of both businesses and consumers. Since returning to private
practice, he has been actively involved in antitrust matters and policy issues, including as a
nongovernmental advisor to the International Competition Network.

We can without hesitation testify that he possesses the intelligence, judgment, and
leadership skills essential to serve effectively as Assistant Attorney General.

We are confident he will continue the strong, rational, and nonpartisan antitrust
enforcement tradition of the United States Department of Justice.



We appreciate your consideration of these views.

Thomas E. Kauper
Assistant Attorney General, 1972-1976

Donald 1. Baker
Assistant Attorney General, 1976-1977

John H. Shenefield
Assistant Attorney General, 1977-1979

Sanford (“Sandy™) M. Litvack
Assistant Attorney General, 1979-1981

Charles F. (“Rick™) Rule
Assistant Attorney General, 1986-1989

James F. Rill
Assistant Attorney General, 1989-1992

Respectfully submitted,

Anne K. Bingaman
Assistant Attorney General, 1993-1996

Joel L. Klein
Assistant Attorney General, 1996-2000

Charles A. James
Assistant Attorney General, 2001-2002

R. Hewitt Pate
Assistant Attorney General, 2003-2005

Thomas O. Barnett
Assistant Attorney General, 2005-2008

Christine A. Varney
Assistant Attorney General, 2009-2011
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