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ORGANIZATIONAL MEETING

THURSDAY, FEBRUARY 17, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to notice, at 3:33 p.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the Committee, presiding.

Present: Senators Schumer, Inouye, Nelson, Pryor, Udall, War-
ner, Leahy, Alexander, Cochran, Shelby, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Adam Ambrogi,
Administrative and Legislative Counsel; Carole Blessington, Assist-
ant to the Staff Director; Sonia Gill, Counsel; Julia Richardson,
Counsel; Lauryn Bruck, Professional Staff; Lynden Armstrong,
Chief Clerk; Matthew McGowan, Professional Staff; Mary Suit
Jones, Republican Staff Director; Shaun Parkin, Republican Dep-
uty Staff Director; Paul Vinovich, Republican Chief Counsel; Mi-
chael Merrell, Republican Counsel; Abbie Platt, Republican Profes-
sional Staff; Trish Kent, Republican Professional Staff; and Rachel
Creviston, Republican Professional Staff.

OPENING STATEMENT OF SENATOR SCHUMER

Chairman SCHUMER. The Rules Committee will come to order.
Good afternoon, and I would like to welcome my colleagues to the
first Rules Committee meeting of the 112th Congress, and the first
thing I want to say is how much I look forward to working with
our new Ranking Member, Senator Alexander. He has been a great
member of this Committee, and as you know, he and I spent a lot
of time with our two Leaders, Reid and McConnell, trying to figure
out rules changes, and he was always smart and gracious and will-
ing to try and work together. And I know we will be able to do that
on many issues as we move forward.

On the Republican side, we have two additional new members.
First we have Senator Blunt of Missouri, who is here; and then we
have the two new kids on the block: Senator Leahy and Senator
Shelby, who probably have at least 60 years of seniority in the Sen-
ate together, but they are seated—they wanted to remember what
it was like to sit at the very end, and here they are. But I have
been sitting at the other end of Senator Leahy’s Judiciary Com-
mittee for a long time, and if I can be half as good a Chairman as
he is, I will be happy.

Each of our new members, of course, brings a wealth of experi-
ence, and I look forward to their participation on the Committee.

o))
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This year, we have a number of important issues to consider:
Senate administration, oversight of legislative and executive
branch agencies, legislation, Presidential nominations, and the
Senate rules and procedures. And as I mentioned, Senator Alex-
ander and I have already worked closely together on the changes
to the Senate rules and procedures that were adopted last month.
We are continuing to work with the Homeland Security and Gov-
ernmental Affairs Committee on reducing the number of Presi-
dential appointments that require confirmation, and other mem-
bers of the Committee, especially Senator Udall, who is here,
played key roles in these efforts as well, so we thank him for his
many efforts.

Senator Alexander and I will work with other members, and we
will try to be as bipartisan or nonpartisan as possible, depending
on the time, on issues of interest to you. As Senator Udall can tell
you, the whole push for rules changes began when he early on last
year came over and said, “Why don’t we have some hearings?” And
the rest is, as they say, history. So that is an open invitation to
any member of this Committee on either side. If there are par-
ticular issues you are interested in working on, having hearings
about, please do not be shy. Let us know.

So now I want to turn this over to my friend and the new Rank-
ing Member of this Committee, Senator Alexander, for opening re-
marks, and then anyone else who wishes to make some remarks,
feel free, and maybe particularly this Committee being so novel, we
:}ivelcome the junior members making remarks even on their first

ay.

Senator Alexander?

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thank you. Thanks, Chuck. This is a real
honor for me to not just be on the Committee but to be the Ranking
Member. In many ways, this is the most important Committee in
the Senate because it has a particular responsibility for preserving
the Senate as an institution—an institution that deals with the
most important issues facing our country and does so in a way that
preserves minority rights. And so I take that seriously, and that is
the reason I asked to be on the Committee to begin with.

Second, I appreciate the chance to work with Chuck Schumer.
We have had a busy beginning because of the good work that Sen-
ator Udall and others did in raising some questions about the oper-
ation of the Senate. We had a good debate after good hearings here.
And I think while they did not get everything they proposed, which
is usual in the Senate, they created an environment in which we
made some real progress in not just changing Senate rules but
changing Senate behavior, at least to begin with.

So we are off to a good beginning. They have made a real con-
tribution, and we are in the midst of some important changes.

I look forward to the legislation that we all worked on together
to strengthen the Senate in two ways. One was to make it easier
for any President to staff his or her administration. President Ken-
nedy I think had 250 Presidential appointments. President Obama
has nearly 1,500 confirmed appointments, which is too many. And,
second, there is the phenomenon of innocent until nominated, the
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idea that we take otherwise respectable Americans and the Presi-
dent invites them to serve in his administration, and they get
drawn through a gauntlet of confusing forms that turns them into
a criminal by the time they are confirmed or not confirmed.

So we are working on both problems with the support of both
Leaders and the support of a lot of people, and working on it with
Chuck has been a real good experience because he is direct, hard-
working, and, I have found, pleasant to work with.

Finally, I want to welcome

Chairman SCHUMER. Surprise, surprise, surprise.

Senator ALEXANDER. No, no, no. About all I need to know is
where you are, and it is never hard to find that out from you.

[Laughter.]

Senator ALEXANDER. I would say that our newest members must
be the most experienced new members of the Committee in the
Senate, maybe in Senate history, I mean, Senator Shelby and Sen-
ator Leahy to begin with, and Senator Blunt is no rookie. He has
been the whip of the House of Representatives, one of most accom-
plished new members of the Senate that has come here in a long,
long time.

So I am delighted to be on the Committee. I look forward to
working with Chuck. We have got some important issues to finish.

I would just say, Chuck, that we hope to get the legislation we
are working on up and going when we come back from recess and
move it through the Senate and have something to be proud of.

Chairman SCHUMER. Great. Well, thank you, Senator Alexander,
and I do truly look forward to working with you.

Does anyone else want to make an opening statement? We have
nine. We are waiting for Senator Durbin who is evidently on his
way. Very nice of him to come. Oh, Senator Inouye is here, our
great leader. So we have ten.

Why don’t we go forward? And then anyone who wants to make
an opening statement can do so afterwards, unless our new mem-
bers would like to say something, since among them they probably
have over 100 years of legislative experience. Wouldn’t you say?
Each of you has been in office at least 30 years, in elected office.

[Informal discussion followed before continuing the Organiza-
tional Meeting business.]

. Senator LEAHY. Thirty-seven, but Senator Inouye has been here
onger.

Chairman SCHUMER. These are our new members, Mr. Chair-
man, that young fellow down there and this young guy right here.

Please, Senator Shelby.

Senator SHELBY. Mr. Chairman, I do not need a chair today to
sit inz? but if I do, can I come straight to the Chairman on that re-
quest?

Chairman SCHUMER. Absolutely. I have served under not Senator
Blunt, but I have been a member when Senator Leahy has been
Chairman, and still is, of the Judiciary Committee, and a member
of Banking when Senator Shelby was Chairman. So I know they
know both ends of the game.

Senator CHAMBLISS. Mr. Chairman?

Chairman SCHUMER. Senator Chambliss.

Senator CHAMBLISS. Can I get some more office space?




[Laughter.]

Senator BLUNT. Mr. Chairman, can I get any office space?

[Laughter.]

Chairman SCHUMER. I think we are about finished.

By the way, one of the things we did is we sped up the proce-
dure, and—are we finished yet. Are we finished picking offices?

Ms. BORDEWICH. No.

Chairman SCHUMER. Who are we up to?

Ms. BORDEWICH. We do not say who or what number.

Chairman SCHUMER. What number?

Ms. BORDEWICH. We are over half done. We are in the 60s.

Chairman SCHUMER. We are in the 60s. We are much more than
half done, so we should finish in about a month. It used to take
until August. For you young members, you may not remember that.
One day you guys will get a hideaway.

Senator NELSON. Well, are hideaways next? Are we going to start
bumping in hideaways next?

Chairman SCHUMER. Hideaways and extra space come next.

Senator LEAHY. Mr. Chairman? Mr. Chairman, it is a lot better
than it used to be. When I first came here 37 years ago, I was the
junior-most member of the Senate. I was number 99. There had
been a tied race in New Hampshire, and they finally did the race
over again, literally.

Chairman SCHUMER. That is right.

Senator LEAHY. And myself and the next most junior person had
rooms in the basement of the Russell Building. Mine had been a
recording studio, so I had that kind of fiberboard with the holes all
through it. After about 15 minutes, you were going like this. So I
spent a lot of time walking outdoors.

Chairman SCHUMER. Well, you are in a little better shape now
than you were then, Mr. Chairman.

Senator LEAHY. I am.

Chairman SCHUMER. Senator Shelby?

Senator SHELBY. Mr. Chairman, the hideaways, when do we go
through those?

Chairman SCHUMER. As soon as we finish the offices. So I would
say in about a month.

Senator SHELBY. Thank you.

Chairman SCHUMER. And there are lots of—what number in se-
niority are you, Dick?

Senator SHELBY. In the whole Senate?

Chairman SCHUMER. Yes. That is how hideaways work.

Senator SHELBY. Maybe 15.

Chairman SCHUMER. No, you are higher than that.

Senator SHELBY. Well, I do not know. I might be lower.

Chairman SCHUMER. Oh, Senator Blunt, you will get a hideaway
as well because everyone gets one now with the Visitor Center.

Okay. Why don’t we get started?

Senator BLUNT. Mr. Chairman, I am guessing that my hideaway,
like my current office, will not have a window.

Chairman SCHUMER. Even my hideaway does not have a window
yet. It is all done by strict seniority. Being Chairman of Rules enti-
tles you to not much, but glad to be here.
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[Here Committee Members resumed Organizational Meeting
business.]

Why don’t we begin our agenda? It is adoption of the Committee
Rules of Procedure and then the approval of an original resolution
which will fund the Rules Committee during the 112th Congress.
The Rules of Procedure are the same as the last Congress.

The second item on the agenda is the approval of the budget. As
many members are aware, the Rules Committee sent a letter to
Committee Chairmen and Ranking Members regarding their budg-
ets for the 112th Congress. The letter included guidance from the
leadership on the amount of funds that would be available for each
committee, and I am pleased to report that our resolution, the
Rules Committee resolution, is within these guidelines. I am also
pleased to inform the Committee that all other committees will be
reporting resolutions that are within the leadership guidelines, so
we have had great cooperation among both the Chairs and the
Ranking Members of all the committees.

So according to the Committee’s Rules of Procedure, we need ten
members to report legislation. We have them. So we can have a
voice vote on the motions unless there is a request for a roll call.
So at this time, a quorum is present. Is there any further debate
on the two agenda items—the proposed Rules of Procedure or the
Rules Committee budget for the next 2 years?

Senator INOUYE. Move to adopt.

Senator ALEXANDER. Second.

Chairman SCHUMER. We have a motion and a second to adopt.
Without objection, the Rules of Procedure are adopted.

The second question is on the adoption of the original resolution
authorizing expenditures for the Rules Committee for the 112th.
All in favor say aye?

[A chorus of ayes.]

Chairman SCHUMER. All opposed, nay?

[No response.]

Chairman SCHUMER. The ayes have it. Without objection, the
original resolution is reported.

So, with that, I thank you for your attendance.

[Whereupon, at 3:45 p.m., the Committee was adjourned.]
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EXECUTIVE SESSION ON OMNIBUS BUDGET
FOR SENATE COMMITTEES

TUESDAY, MARCH 1, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:10 a.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Feinstein, Durbin, Nelson, Udall,
Warner, Leahy, Alexander, Cochran, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Chief of Staff; Jason Abel, Chief Counsel; Sonia Gill, Coun-
sel; Julia Richardson, Counsel; Lauryn Bruck, Professional Staff;
Lynden Armstrong, Chief Clerk; Matthew McGowan, Professional
Staff; Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican
Staff Director; Shaun Parkin, Republican Deputy Staff Director;
Paul Vinovich, Republican Chief Counsel; Michael Merrell, Repub-
lican Counsel; and Rachel Creviston, Republican Professional Staff.

Chairman SCHUMER. The Rules Committee will come to order.
The Committee is meeting today to consider an original resolution,
the Omnibus Committee Funding Resolution, which will authorize
expenditures by Senate Committees for 112th Congress.

I am pleased to report all the Committees reported funding for
resolutions within the guidelines. The total authorization for indi-
vidual Committees is $242,710,872, down from $256,702,618. So it
has dropped over $10 million.

Under the joint leadership letter of February 3 which restored
special reserves to their historic purpose, Committees are no longer
guaranteed access to special reserves on request.

Since we have a quorum, is there any further debate on the origi-
nal resolution authorizing expenditures by the Committee of the
Senate for the 112th Congress?

Senator ALEXANDER. Mr. Chairman, I move its adoption.

Chairman SCHUMER. Any objection?

[No response.]

Chairman SCHUMER. All those in favor say aye.

[A chorus of ayes.]

Chairman SCHUMER. Opposed nay.

[No response.]

Chairman SCHUMER. The ayes have it. Without objection, the
original resolution is ordered reported. Since there is no further
business, first let me thank all the members for their very, very
conscientious service and on-time arrival, and the hearing is now
adjourned.

[Whereupon, at 10:12 a.m., the Executive Session adjourned.]



7
EXECUTIVE BUSINESS MEETING

WEDNESDAY, MAY 11, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 2:16 p.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Inouye, Feinstein, Durbin, Pryor,
Udall, Warner, Leahy, Alexander, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Carole
Blessington, Assistant to the Staff Director; Josh Brekenfeld, Pro-
fessional Staff; Sonia Gill, Counsel; Julia Richardson, Counsel;
Lauryn Bruck, Professional Staff; Lynden Armstrong, Chief Clerk;
Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican Staff
Director; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Counsel; Lindsey Ward, Republican Professional Staff; and Trish
Kent, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. We expect two members on their way and
Senator Shelby is across the hall and is ready to come in, so I
thought we would just do the business and then we could just vote
as soon as they come, if that is okay with everybody. Okay. Then
thank you all for coming. Everyone rearranged their schedules, so
we very much appreciate—Senator Alexander and I appreciate peo-
ple coming.

We are going to be very quick. I am going to now submit all my
statements in the record and ask anyone else to submit their state-
ments in the record.

[Submitted for the Record]

We are going to try to get three things done today quickly. The
first is the nomination of William Boarman to be Public Printer.
The second is S. Res. 116, to expedite the confirmation process.
This is the bill that Senator Alexander has championed and shep-
herded through to remove some 400 people from the confirmation
rolls. And the third is a bill by Senator Levin to direct the Archi-
tect of the Capitol to create and install battery recharging stations
for electric cars that Senator Alexander and I have both co-
sponsered. So we are going to have three separate votes, voice
votes, hopefully, on those, and as soon as ten people are here, we
will do that.

Senator LEAHY. Mr. Chairman?

Chairman SCHUMER. The Senator from Vermont.

Senator LEAHY. Mr. Chairman, I have had the opportunity to
chair two authorizing committees, Agriculture and Judiciary, and
I think what Senator Alexander and you and others have done in
wanting to cut down the number of people who should not even be
in the confirmation process—they are not lifetime, they really serve
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at the pleasure of the President—I strongly endorse what you have
done. I think it is a great move forward.

Chairman SCHUMER. Thank you, Senator Leahy.

Senator Warner?

Senator WARNER. And I actually just wanted to raise the same
point. As someone who does not have the experience of Senator
Leahy but sometimes kind of question all of the time and effort
spent on what seem to be relatively minor nominations, the fact
that Senator Alexander has taken the lead and worked with you
to cut down that process, I think, makes more effective government
and I commend you both.

Chairman SCHUMER. Thank you, Senator.

We have ten, so without further ado, maybe we can vote. Do you
want to say something more?

Senator ALEXANDER. No. Why don’t we vote.

Chairman SCHUMER. Statements will be in the record. He shows
his wisdom as a legislator.

Is there any further debate on the nomination of William dJ.
Boarman, of Maryland, to be Public Printer?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting
the nomination favorably to the Senate. Unless there is a request
for a roll call, this will be a voice vote. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]

Chairman SCHUMER. The ayes have it. The nomination is ordered
reported to the Senate with the recommendation the nominee be
confirmed.

Second is S. Res. 116, nominations. Unless there is a request for
a roll call vote, this will be a voice vote. Is there any further debate
on reporting S. Res. 116, to provide for expedited Senate consider-
ation of certain nominations subject to advise and consent?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting S.
Res. 116 favorably to the Senate. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]

Chairman SCHUMER. The ayes have it. S. Res. 116 is ordered re-
ported to the Senate.

Finally, we have S. 739. Unless there is a request for a roll call
vote, this will be a voice vote. Is there any further debate on S.
739, a bill to authorize the Architect of the Capitol to establish bat-
tery charging stations for privately owned vehicles in parking areas
under the jurisdiction of the Senate at no net cost to the Federal
Government?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting S.
739 favorably to the Senate. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]
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Chairman SCHUMER. The ayes have it. S. 739 is ordered reported
to the Senate.

The record will remain open for any statements that people may
wish to make, and I want to thank everybody for coming. Before
I adjourn the meeting, I am going to call on Senator Alexander.

Senator ALEXANDER. Mr. Chairman, I want to thank you and the
members for rearranging schedules. The confirmation bill is a good
bill for the Senate, and Senator Schumer and I are going to meet
with the White House Director of Personnel and encourage them
to clean up and make more orderly the executive branch nomina-
tions process so we have less of the “innocent until nominated”
phenomenon.

The electric vehicle bill is a good start as a pilot program to do
our part to take what I think is the best step forward in reducing
our use of oil. It’s a small step, but also a big step, at no cost to
the taxpayers.

Thank you very much.

Chairman SCHUMER. Any other comments?

Senator FEINSTEIN. Mr. Chairman?

Chairman SCHUMER. The Senator from California.

Senator FEINSTEIN. If I might, it is my understanding that this
is Josh Brekenfeld’ s first bill that has come out of Committee. He
has served me as staff. He has served this committee as staff. So
%)thought it might be nice just to say, well done, Josh. Much of the

est.

Chairman SCHUMER. Thank you, Senator Feinstein, and Josh has
done an incredible job in every way in a professional sense. In the
Rules Committee, we are staffed by career civil servants who just
serve the body, and the body would not work without people like
Josh, so I want to add my thanks to you, Josh. Thanks for your
service.

Any other comments? If not, then we are adjourned.

[Whereupon, at 2:22 p.m., the committee was adjourned.]
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STATEMENT OF CHAIRMAN CHARLES E. SCHUMER—RULES COMMITTEE EXECUTIVE
BuUsINESS MEETING—MAY 11, 2011

WILLIAM J. BOARMAN TO BE PUBLIC PRINTER

The Rules Committee shall come to order. Good morning.

I would like to welcome everyone, including our Ranking Member, Senator Alex-
ander, (and my fellow Rules Committee colleagues present here today).

The agenda includes both executive and legislative business—consideration of the
nomination of William (Bill) Boarman for the position of Public Printer and consid-
eration of S. 739 and S. Res. 116.

Our first order of business is the Public Printer nomination.

The Government Printing Office was created by “The Printing Act” in 1860 for
the production and distribution of information products and services for all three
branches of the federal government.

GPO publishes the Nation’s most important government information products, in-
cluding the Congressional Record and Federal Register, in electronic format for
widespread digital access by the public, and in printed form. It also produces and
maintains FdSys (“FED-SIS”), an enormous website and database that is the sole
source of official government documents.

Nearly 60 percent of the printing the GPO manages for the Federal Government
is procured through private sector vendors across the country. On a daily basis, the
agency manages between 600 and 1,000 print-related projects a day through a long-
standing partnership with America’s printing industry.

Mr. Boarman has a distinguished career in management and has mastery of the
field of publishing, including employment at GPO in the 1970’s. He already 1s work-
ing hard to modernize the process of making information available to the general
public in digital as well as printed form.

Last Congress, the Rules Committee held a hearing on Mr. Boarman’s nomination
on May 25, 2010, and a markup on July 20, 2010, where he was reported out of
Committee by voice vote. The nomination was placed on the Executive Calendar.

Mr. Boarman currently serves as Public Printer, following his appointment on De-
cember 29, 2010, by President Obama. On January 26, 2011, the President nomi-
nated him for Senate confirmation to a full term.

When we have ten Members present, we can have a voice vote to report this nomi-
nee out of committee, unless there is a request for a roll call vote.

OPENING STATEMENT OF SENATOR CHARLES E. SCHUMER
MARKUP OF S. RES. 116

May 11, 2011

We will now move to S. Res. 116, a bipartisan resolution which will create a
standing order that will expedite the Senate confirmation process for over 250 nomi-
nations. I'd like to thank my friend, Ranking Member Alexander, for his work on
this bipartisan effort.

This resolution is one result of the six filibuster hearings that this committee held
last year, and a byproduct of the reform deal that was struck at the beginning of
this Congress. These hearings were suggested by Senator Udall, who has been a
true leader on this subject, and I look forward to working with him on these issues
in the future.

In January, Majority Leader Reid and Republican Leader McConnell announced
a bipartisan working group to streamline the confirmation process as part of our
overall effort to reform Senate rules and procedures related to the filibuster.

Since that time, in conjunction with the Leaders, Senators Alexander, Lieberman,
Collins and I have been working closely in a true bipartisan effort to improve how
the Senate deals with executive nominations. Our mandate was limited in scope, but
the effect will be felt throughout our government.

S. Res. 116 as it currently stands will establish by standing order a new Senate
procedure to streamline the confirmation process for part-time positions on certain
boards and commissions. A majority of these boards require political balance. We
are doing this—rather than eliminating Senate consideration in its entirety—in
order to ensure that these politically-balanced boards remain bipartisan.

The expedited process for this class of “privileged nominations” will allow
uncontested nominations to avoid the full committee process. Each step of the proc-
ess will be recorded on new sections of the Executive Calendar. Upon request by
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any Senator, such a nomination may go through the regular committee confirmation
process.

However, the presumption is that these non-controversial part-time positions usu-
f;llylwill be approved by unanimous consent, and not be held up as part of other

attles.

S. Res. 116 works in tandem with S. 679, which was reported out by the Home-
land Security and Governmental Affairs Committee last month. That bill eliminates
Senate confirmation altogether for 204 Presidential appointments.

After their markup, we received a letter from Senators Lieberman and Collins
asking us to consider “whether it would be appropriate” to consider chief financial
officer positions in our resolution, not wishing to speak for Senator Alexander and
myself during their markup. Their opinion was that they were “not yet persuaded”
that these positions need to remain Senate confirmable.

We think that consideration of this issue is best left for the entire Senate, and
in a way that does not weaken our efforts.

I'd now like to ask Ranking Member Alexander if he has any opening statement
he’d like to give.

OPENING STATEMENT OF SENATOR CHARLES E. SCHUMER
MARKUP OF S. 739

May 11, 2011

We will now move to S. 739, a bill which authorizes the Architect of the Capitol
(AOC), at no cost to the Federal government, to create and install electric vehicle
recharging stations in Senate parking facilities.

This bill was drafted with bipartisan support. Senator Alexander and I join Sen-
ators Kerry, Murkowski, Bingaman, Merkley and Stabenow in supporting this bill
sponsored by Senator Levin.

It bears repeating: This bill creates a program that will not cost the Federal gov-
ernment one dime. S. 739 funds the installation and maintenance of the charging
stations by billing the individuals who use the plug-in stations.

S. 739 works on a simple premise: the more people who drive electric cars on cam-
pus, the more plug-in stations the AOC will install. S—739 insures that the demand
for plug-in stations will match the number of dues paying participants who fund the
program.

This bill is needed as more and more people decide to buy electric cars. Currently,
the Architect does not have the authority to install plug-in stations on the Capitol
campus. This bill fixes that problem in a smart, cost effective manner.

SENATE RULES COMMITTEE
OPENING STATEMENT
SENATOR ToMm UDALL

May 11, 2011

Mr. Chairman,

I began calling for reform of the Senate rules in January 2010. Since then, many
things have happened that have advanced that goal, but we are still a long way
from real, substantive reform.

I appreciate the chairman’s willingness to work on this issue and devote a sub-
stantial amount of the committee’s time to the hearings we held last year. We dis-
cussed many ideas on how to make the Senate a more functional and deliberative
body—including those proposed by Senators Wyden, Bennet, and Harkin.

What became clear in those hearings, and from the dysfunction that we witnessed
on the Senate floor, is that the Senate is a broken institution.

In the last Congress, because of rampant and growing obstruction, not a single
appropriations bill was passed. There wasn’t a budget bill. Only one authorization
bill was approved—and that was only at the very last minute. More than 400 bills
on a variety of important issues were sent over from the House. Not a single one
was acted upon. Key judicial nominations and executive appointments continue to
languish.

These issues cannot be fixed with minor reforms—they require us to make real
changes in how the Senate conducts its business. We attempted to make these
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changes in January, but were unable to pass the most substantive reforms. How-
ever, as part of that process we did get an agreement to continue working on the
problem. Part of that agreement included removing about one-third of Executive
nominees from needing Senate confirmation. What came out of that effort was two
pieces of legislation—S. 679, the statutory piece of nomination reform that removes
about two hundred nominees from confirmation, and S. Res. 116, which is the sub-
ject of today’s meeting.

While I appreciate the effort to draft these pieces of legislation, I do not believe
they go far enough to reform the Senate and ultimately do not address the real
problems in this body. S. 679 removes many nominees from needing Senate con-
firmation, but those exempted are primarily congressional affairs and public infor-
mation officer positions in Executive branch agencies. Senate Resolution 116 pro-
vides an expedited confirmation procedure for many part-time board positions.
While I believe this was a sincere attempt to help address Senate gridlock, these
nominations are rarely the reason for obstruction in the Senate. Instead of trying
to fix a problem that doesn’t exist, we should focus on the real issues that prevent
this body from doing the work that is expected of us.

I had hoped that last year’s Rules Committee hearings were the first step in mak-
ing some real reforms to the Senate as an institution. Those hearings were not
about what nominees should require Senate confirmation, but the more funda-
mental issue of how the Senate confirms nominees and passes legislation. We took
a good look at our rules—how they incentivize obstructionism ... how they inhibit,
rather than promote debate ... and how they prevent bipartisan cooperation.

But the next step should have been to implement common sense reforms to meet
these challenges—reforms that will restore the uniquely deliberative nature of this
body, while also allowing it to function more efficiently. I don’t think S. 679 and
S. Res. 116 are the answer to the problems we identified in last year’s hearings.

Senate Resolution 10, the reform package that I introduced in January, along
with Senators Harkin, Merkley, and twenty-three other cosponsors, was our attempt
at addressing the institutional dysfunction that has infested the Senate over the
past few decades. It contained five reforms that should have garnered broad, bipar-
tisan support. Unfortunately, enough Senators were not willing to give up a little
of their own individual power in order to make this a better institution for the coun-
try.

The first two provisions in our resolution addressed the debate on motions to pro-
ceed and secret holds. These are not new issues. Making the motion to proceed non-
debatable, or limiting debate on such a motion, has had bipartisan support for dec-
ades and is often mentioned as a way to end the abuse of holds.

I was privileged to be here for Senator Byrd’s final Rules Committee hearing,
where he stated:

“I have proposed a variety of improvements to Senate Rules to achieve a more
sensible balance allowing the majority to function while still protecting minority
rights. For example, I have supported eliminating debate on the motion to proceed
to a matter ... or limiting debate to a reasonable time on such motions.”

In January 1979, Senator Byrd—then Majority Leader—took to the Senate Floor
and said that unlimited debate on a motion to proceed, “makes the majority leader
and the majority party the subject of the minority, subject to the control and the
will of the minority.”

Despite the moderate change that Senator Byrd proposed—limiting debate on a
motion to proceed to thirty minutes—it did not have the necessary votes to overcome
a filibuster.

Efforts to reform the motion to proceed have continued since. In 1984, a bi-par-
tisan “Study Group on Senate Practices and Procedures” recommended placing a
two-hour limit on debate of a motion to proceed. That recommendation was ignored.

In 1993, Congress convened the Joint Committee on the Organization of Congress.
The Committee was a bipartisan, bicameral attempt to look at Congress and deter-
mine how it can be a better institution.

Senator Pete Domenici, my immediate predecessor, was the co-vice chairman of
the committee. Senator Domenici stated at a hearing before the Joint Committee,
“If we abolish [the debatable motion to proceed], we have gone a long way to dif-
fusing the validity of holds.”

But here we are again today—more than thirty years after Senator Byrd tried to
make a reform that members of both parties have agreed is necessary—and it still
has not been implemented.

The third provision in our resolution was included based on the comments of Re-
publicans at last year’s Rules Committee hearings. Each time Democrats com-
plained about filibusters on motions to proceed, Republicans responded that it was
their only recourse because the Majority Leader fills the amendment tree and pre-
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vents them from offering amendments. Our resolution provided a simple solution—
it guarantees the minority the right to offer amendments.

The fourth provision of our resolution addressed the abuse of the filibuster. Sen-
ator Merkley worked extensively with the Parliamentarian and CRS to devise a rule
that would make the filibuster real again. The concept is simple—if a senator wants
to prevent the rest of the Senate from ending debate on a bill or nominee, he or
she must actually continue to debate.

Finally, our resolution reduced the post-cloture time on nominations from thirty
hours to two. Post cloture time is meant for debating and voting on amendments—
something that is not possible on nominations. Instead, the minority now requires
the Senate use this time simply to prevent it from moving on to other business.

Our resolution was an attempt to make actual debate a more common occurrence.
It would bring our legislative process into the light, and hopefully, it would help re-
store the Senate’s role as the “world’s greatest deliberative body.”

I planned to offer amendments to S. Res. 116 that would have included some of
the provisions from our January resolution. I believe these amendments would have
improved the resolution and made it a much stronger reform package. I have with-
drawn these amendments in order to expedite the committee process, but have
every intention of offering them when we consider the bill on the floor.

I also wanted to offer an amendment to address a concern raised by Senator
Portman in the Homeland Security markup for S. 679. That amendment would have
preserved the Senate-confirmed status of the chief financial officers within our na-
tion’s major federal departments and agencies, including the major branches of the
military. CFOs are responsible for some of the least glamorous but most important
work necessary to ensure taxpayer dollars are well-spent. By law, these depart-
mental CFOs oversee all financial management activities relating to all programs
and operations of their agency.

At the Homeland Security & Government Affairs Committee mark-up last month,
Senator Portman offered an amendment to S. 679 that would have retained the re-
quirement of Senate confirmation for these positions. That amendment led to an
offer of a simple compromise: these top financial management executives would re-
main Senate-confirmed positions, but would be moved to the streamlined confirma-
tion process that the Rules Committee is now considering.

Chairman Lieberman and Ranking Member Collins expressed tentative support
for this approach, but asked that Senator Portman withdraw his amendment until
the Rules Committee acted on this compromise proposal. On April 14, Senators
Lieberman and Collins wrote Chairman Schumer and Ranking Member Alexander
to ask that the Rules Committee consider placing chief financial officers on the ex-
pedited confirmation track. I had hoped we would consider this amendment today,
but it will also have to wait until the bill is on the floor.

I believe holding markups for important legislation is an important part of the
legislative process in the Senate and it is the responsibility of each committee to
carefully look at the legislation within its jurisdiction. Unfortunately, most commit-
tees no longer fulfill that responsibility, which is just one more indication that the
Senate no longer functions as our founders intended.

I have withdrawn my amendments, but I do plan to offer them, and probably sev-
eral others, when the resolution goes to the floor. I hope at that time we can have
an open and honest debate on this legislation and consider amendments to improve
the resolution.

I ask that the April 14 letter from Senators Lieberman and Collins to Senators
Schumer and Alexander be included with my statement in the hearing record.

Thank you again, Mr. Chairman.
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Linited Dtates Senate
COMMITYEE ON
HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS
WASHINGTON, DU 20510-8280

April 14,2011

The Honorabte Charles E. Schumer The Honorable Lamar Alexander
Chairman Ranking Member

Committee on Rules Committee on Rules

United States Senate United States Senate
‘Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman Schumer and Ranking Member Alexander:

Thank you for your leadership of the working group on executive nominations. We have
been privileged to participate in the working group with you and with the Majority and Minority
leaders, and believe that the two pieces of legislation that have emerged from that process are an
important step in improving and speeding up the confirmation process.

Yesterday, as you are aware, our Committee voted to report out one of those pieces of
legisiation, S. 679, the “Presidential Appointment Efficiency and Streamlining Act of 2011.”
During our debate on the bill, Senator Portman proposed an amendment to strike the provisions
of S. 679 that would eliminate the requirement for Senate confirmation for the chief financial
officers {CFOs) of 17 departments and agencies and the Controller of OMB’s Office of Federal
Financial Management. He raised the argument that, given the financial challenges facing our
government, it may be imprudent to weaken the accountability of the financial management
executives in major federal departments and agencies by completely removing CFOs from the
nomination and confirmation process. Although a CFO lacks substantive policymaking and
budgetary authority, he argued that financial management has a major impact on the proper use
of taxpayer funds, and that the Senate should retain its advice-and-consent authority with respect
to these positions.

While we believe that Senator Portman has raised a number of legitimate concerns, we
have not yet been persuaded that all of the CFOs that are currently Senate-confirmed need to
continue to be confirmed through the traditional confirniation process. Among other things, we
remain concerned that, in at least some cases, the requirement for full-blown Senate confirmation
may serve as a barrier to recruiting the highly skiiled professionals we need for these positions.
At the Department of Homeland Security, for example, the CFO position has remained vacant
for over two years. At the markup, however, we committed to pursue a compromise that would
address Senator Portman’s concerns, and in return, Senator Portman withdrew his amendment.

S. Res. 116~ the other piece of legislation from the working group, which is currently
pending before your Committee ~ would, as you know, create a streamlined process for
consideration of the nominations of part-time members of certain noncontroversial, bipartisan
boards and commissions. Among other things, it would allow the nominations for such positions
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to be considered directly by the full Senate, unless a member specifically requested that the
nomination be sent to Committee. At yesterday’s business meeting, Senator Portman suggested a
possible compromise with respect to his amendment: allowing CFO nominees to be considered
in the streamlined confirmation process provided for by S. Res. 116. We understand that you
expect to consider that resolution at a Rules Committee business meeting after we retum from
April recess. We are therefore writing to request that, at that business meeting, you consider
whether it would also be appropriate to include CFOs among the positions that should be
considered as privileged nominations eligible for this expedited treatment.

Should the Rules Committee adopt Senator Portman's proposed compromise and agree to
include the CFO positions in the streamlined confirmation process, we would then propose
making conforming changes to S. 679 (ie., restoring Senate confirmation for the CFO positions)
in a managers’ amendment on the floor.

We look forward to continuing to work with you on executive nominations reform. If
your statls have any questions or concerns, please have them contact Beth Grossman with
Senator Lieberman’s staff (224-9256) or Molly Wilkinson with Senator Collins’ staff (228~
3141).

Sincerely,

%,(/\ nséiwﬂ (s0lisn
oseph 1. Lieberman Susan M. Coiiins

Chairman Ranking Member
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HEARING ON NOMINATION OF GINEEN
BRESSO, THOMAS HICKS, AND MYRNA
PEREZ TO BE MEMBERS OF THE ELECTION
ASSISTANCE COMMISSION

WEDNESDAY, JUNE 29, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:07 a.m., in Room
SR—-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Alexander, Cochran, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Adam Ambrogi, Administrative and Leg-
islative Counsel; Carole Blessington, Assistant to the Staff Direc-
tor; Josh Brekenfeld, Professional Staff; Sonia Gill, Counsel,
Lauryn Bruck, Professional Staff; Lynden Armstrong, Chief Clerk;
Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican Staff
Director; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Elections Counsel; and Trish Kent, Republican Professional Staff

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Committee on Rules and Administra-
tion will come to order. We are going to try to finish this in record
time. So, we are going to ask everybody to be very brief. In fact,
I am going to start with myself.

I have an opening statement. I am going to put it in the record.
The hearing, as you know, is a confirmation hearing of the nomina-
tion of three nominees to the Election Assistance Commission. We
know how important the EAC is.

And so, I am going to put my entire statement in the record. I
know that Senator Alexander very much wants to make an opening
statement, and so, I am going to defer to him.

Wigh unanimous consent, my entire statement is entered into the
record.

[The prepared statement of Chairman Schumer included in the
record:]

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thanks, Mr. Chairman. I am going to be
reasonably succinct——

Chairman SCHUMER. You do not have to be succinct.

Senator ALEXANDER. I need to make my statement.

Chairman SCHUMER. I understand. Please.

Senator ALEXANDER. It is good to see you and good to see Senator
Cochran.
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Mr. Chairman, with all due respect to the nominees before us,
I think this hearing is premature. Instead of considering new nomi-
nees, we ought to be abolishing this commission.

The Election Assistance Commission was constituted in 2003.
Since then, our Committee has not had one single oversight hear-
ing on it. My predecessor at this Committee, Senator Bennett,
wrote in 2009 to ask for an oversight hearing. We did not have one.
I wrote in March to suggest one. We did not have one.

Our government is borrowing 40 cents out of every dollar we
spend. We have a terrific finance problem with the Federal Govern-
ment. Yet today, we are considering new appointments to a com-
mission that should cease to exist.

Now, here is why I say that. This commission was created by the
Help America Vote Act in 2002. The Election Assistance Commis-
sion was authorized for three years and given certain tasks. The
primary task of the commission was to distribute federal payments
to the states to help them upgrade their voting systems. $3.2 bil-
liondwas appropriated for these statements, and it has been distrib-
uted.

Given our current fiscal situation, it is very unlikely any more
federal money is forthcoming. The current Administration seems to
agree with that. They have asked for no funds for this purpose in
either of their last two budgets.

The commission was also directed to develop voluntarily voting
system guidelines and a testing and certification program for vot-
ing machines. The actual work involved in this is performed by the
National Institute of Standards and Technology.

Finally, the commission was to act as a clearinghouse to collect
and distribute information on best practices. Yet the intended
beneficiaries of this service do not seem to have much use for it.

The National Association of Secretaries of State, a bipartisan or-
ganization, has twice voted in favor of a resolution calling for aboli-
tion of the commission.

So, we have a situation where we are saying we are the govern-
ment, we are here to give you help that you do not want. The tasks
of the commission have now either been completed or can be per-
formed by more appropriate entities.

The commission did its job. We should thank the commission and
the staff for their service. But if the completion of their appointed
task is not enough of a reason to close it down, the commission also
appears to have serious management problems.

Though its mission has dwindled, its staff has grown. The com-
mission had 20 staff in 2004. Last year it had 64 staff. The average
salary of the staff, according to Congressman Greg Harper, is over
$100,000. Why is more staff needed, Mr. Chairman, for less work?

This year’s budget submission for the commission proposes
spending $5.4 million to manage $3.4 million worth of programs.
Now, does this make any sense? When the cost of the overhead and
staff salaries exceeds the amount of a program, clearly something
is wrong.

Finally, the commission has an unfortunate history of hiring dis-
crimination. The office of special counsel found that they engaged
in illegal discrimination when, during a search for a general coun-
sel, an employment offer was made and then withdrawn when the



19

Pemocratic commissioners discovered the applicant was a Repub-
ican.

The result was a substantial settlement being awarded to the ap-
plicant, forcing taxpayers to bear the cost. It has been reported
that in subsequent interviews a similar thing has happened within
appropriate questions about military service.

Mr. Chairman, I recognize the nominees before us are not to
blame for this incident but that is beside the point. Even if we were
to assume that the nominees could right the ship and correct the
problems, the question would remain where would the ships sail
and why make the trip?

Do we even need the commission? With its main job completed
and with a big budget problem in Washington, why could not its
remaining duties be better performed somewhere else?

Can a government program once created ever be terminated? Mr.
Chairman, Ronald Reagan once said, “A government bureau is the
nearest thing to eternal life we will ever see on this earth.”

Should we not try, using this opportunity, to prove President
Reagan wrong?

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Mr. Ranking Member. That is
sort of a different issue than moving nominees, whether the com-
mission should continue.

I appreciate your views, and we will continue the discussion on
that. I have heard carefully what you said. We should not gainsay
that the commission has done some good things - testing voting
equipment, dealing with butterfly ballots which created all the
kinds of problems, and establishing the military heroes grants
which help injured combat veterans vote.

But it is an issue that we will discuss. I understand your strong
feelings and I understand the need to cut back and I understand
the need for having the kinds of functions the commission does be
done somewhere. The commission has done a good job.

But with that, we both believe, even though we may not agree
on the commission, we both believe that nominees should move
quickly. And so we will move forward with our nominees if that is
okay with the other members here.

Senator COCHRAN. Mr. Chairman.

OPENING STATEMENT OF SENATOR COCHRAN

Chairman SCHUMER. Senator Cochran.

Senator COCHRAN. I would like to join my colleague from Ten-
nessee and express my concerns that we are walking into an area
where there is some uncertainty. And in fairness to the nominees
who are before the Committee for confirmation, I hope we can re-
solve this issue.

I notice one of the Congressional members from my State has
joined in introducing legislation in the other body that would elimi-
nate the commission, and I noticed that it is expected that if we
did, we would save about $33 million in taxpayer funds.

And the question is a legitimate question that I think the distin-
guished Senator from Tennessee has raised.

Chairman SCHUMER. It is a legitimate question and we will fig-
ure out a forum to deal with that question.
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Senator COCHRAN. With that assurance, I will shut up and let
you do what you want to do.
Chairman SCHUMER. Senator Blunt.

OPENING STATEMENT OF SENATOR BLUNT

Senator BLUNT. Mr. Chairman, I heard your last statement and
I was just going to ask if that was our intention, but I would like
to look at this as well.

When I was the Secretary of State of Missouri, I was the chief
election official of the state for eight years. In 2010, I know many
of the Secretaries of State called for the elimination of the Election
Assistance Commission agency and the President has not requested
any grant funds to be distributed which was one of the early and
maybe most successful purposes of the agency.

I join my colleagues in looking forward to your decision to call
a hearing to talk about the future of this agency. This request im-
plies nothing about the quality of the nominees, but just the pur-
pose of the agency.

Chairman SCHUMER. I did not agree to have a hearing. I just
said we would continue our discussions. We will.

Senator BLUNT. Well, I was optimistic in the way I heard you say
that.

Chairman SCHUMER. I did not say we would not. I did not say
we would.

Senator BLUNT. I tend to be optimistic anyway, Mr. Chairman.
That is why I think we are going to get things done.

Chairman SCHUMER. Okay. Thank you. And you are a fine mem-
ber of this Committee and I appreciate your optimism. Okay.

Let me introduce the three witnesses here. We have three nomi-
nees. Our current commissioner, Gineen Bresso, was recommended
by Speaker Boehner and has been an EAC commissioner since
2008. Thank you for your service, and I am sure my colleagues join
me in that. The comments about the need for the commission is no
reflection on the job that you have done.

Tom Hicks is recommended by Leader Pelosi, and he has served
as Senior Elections Counsel for the House Administration Com-
mittee. Myrna Pérez, recommended by Majority Leader Reid, has
an impressive legal career with degrees from Yale, Harvard, and
Columbia. In her current job she is a counsel at the Brennan Cen-
ter for Justice.

So, we are going to swear the nominees in. Please stand. I ask
the nominees to raise their right hand. Do you swear that the testi-
mony you are about to provide is the truth, the whole truth, and
nothing but the truth, so help you God?

Ms. Bresso. I do.

Mr. Hicks. I do.

Ms. PEREZ. I do.

Chairman SCHUMER. Thank you. Please be seated.

Now, your statements are going to be put in the record. They are
available to members.

Because we want to expedite these hearings, I am going to take
the liberty, with the permission of my colleagues here, to go right
ahead to questions, if that is okay with you, Mr. Chairman, Mr.
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Ranking Member. He is almost the chair. We work in such a bipar-
tisan way that I did not want to call him the chairman——

Senator ALEXANDER. I just hope to be the Chairman.

Chairman SCHUMER. So, with that, let me ask two questions to
each of you and then we will go to my colleagues.

I am interested in learning what you each want to focus on as
commissioner of the Election Assistance Commission, number one.

And second, there has been some criticism of the EAC in recent
years regarding management and personnel issues. What measures
would you take to improve the administration of the agency?

First, Ms. Bresso, then Mr. Hicks, and then Ms. Pérez. Then we
will call on my colleagues.

TESTIMONY OF GINEEN BRESSO, NOMINATED TO BE A
MEMBER OF THE ELECTION ASSISTANCE COMMISSION

Ms. BRESSO. Thank you, Chairman Schumer.

Certainly all of the HAVA mandates that the commission has to
fulfill are important, but I believe what I would like to focus on cer-
tainly is the testing and certification of our voting systems.

We do have systems that are in the field; and through our qual-
ity monitoring program, we are going to have to observe and see
how they do perform.

When I was chair, during my tenure, we did not have any sys-
tems that were certified prior to my coming to the EAC. But during
that time, I worked with my colleagues and we had certified four
systems; and since then, we have certified an additional two sys-
tems and also two modifications.

Slo, I believe that is very important for the upcoming election
cycle.

[The prepared statement of Ms. Bresso is included in the record:]

Chairman SCHUMER. Mr. Hicks.

TESTIMONY OF THOMAS HICKS, NOMINATED TO BE A
MEMBER OF THE ELECTION ASSISTANCE COMMISSION

Mr. Hicks. Thank you, Chairman Schumer.

I think that there are a couple of things that the commission can
still focus on. One being its clearing house function. Elections, as
you know, happen every two years, and those elections might have
problems in them. That is not to say that the commission should
be abolished.

I believe that the commission can still function very well in
terms of getting information out to the state and local officials who
are very adamant in their decision to keep the agency alive.

The NASS decision was not necessarily unanimous. There were
secretaries of states, particularly Mark Ritchie from Minnesota,
who voiced his opinion of the commission being still available.

The testing labs, I believe, function very well and I believe that
the functions of that program should remain with the EAC.

Mr. Harper’s bill would transfer most of these functions over to
the FEC, I think, should not be passed. I should also express that
these are my opinions and not of my bosses who currently employ
me.

The bill itself would move particular items over to the FEC. The
FEC has been viewed by many as an agency that is deadlocked on
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the simplest of things. Some say that sometimes they cannot even
agree on what day of the week it is.

So, I do not believe that the EAC should be abolished. I think
that it can still function really well. I think that the state and
locals have voiced their opinion. I think that the civil rights groups
have voiced their opinion, and I believe that the administration of
elections which is different than the financing of elections which
the FEC holds, makes these two agencies completely different and,
therefore, they should remain different.

[The prepared statement of Mr. Hicks is included in the record:]

Chairman SCHUMER. Thank you, Mr. Hicks.

Finally, Ms. Pérez.

TESTIMONY OF MYRNA PEREZ, NOMINATED TO BE A MEMBER
OF THE ELECTION ASSISTANCE COMMISSION

Ms. PEREZ. Thank you, Senator.

At this time, I would not feel comfortable committing to a firm
list of priorities without talking to election administrators and see-
ing what it is that they need. But I think my focus would be on
three things.

One is growing confidence in the agency. It is very, very impor-
tant that election administrators, Congress, and the public feel like
they are getting expert service from the EAC, and that Congress
and the public feel like taxpayers dollars are being well spent.

I would also like to focus on making sure that the voting system
standards were the gold standard for voting system certification,
and I think this is one area where it is possible for there to be
economies of scale.

It should not be the case that every state has to expend what
could be prohibitive resources just to make sure that our voting
systems are safe and reliable; and by having one agency that can
collect all of the information and be accessible to all of the vendors
so they know what sort of benchmarks they have to hit, I think will
produce efficiencies of scale and economies of scale.

The last thing I think I would like to focus on is that of making
sure that the Agency is ahead of the cutting edge technical and
legal issues that are facing election administrators today.

Election administration is dynamic. The technology is changing
at a rapid pace and the laws are changing at a rapid pace. And
election administrators have to do a great deal of work under very
challenging situations including resource challenges.

And if the agency is operating well and can predict what those
issues are and figure out an effective way to disseminate and col-
lect that information, I think that the comprehensiveness of its
scope and the fact that it has a nationwide mission will allow it to
be beneficial to the election administrators.

I would like to note in my final moments that I find it deeply
disturbing that NASS has lost its confidence in the EAC, and if I
am confirmed, I will talk to them. I will try to figure out where the
disconnect is and try to make sure that the EAC provides them the
best customer service available.

[The prepared statement of Ms. Pérez is included in the record:]

Chairman SCHUMER. I thank all three of you for your good and
succinct answers. We are going to try to finish by 10:30. So, I
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would ask my colleagues for brevity. We can have statements sub-
mitted into the record, of course, and other questions for the nomi-
nees. We will have ample questions.

Eut I want to call on my friend and colleague, Senator Alex-
ander.

Senator ALEXANDER. Thanks, Mr. Chairman. I would just ask
one question. I would observe, I think these nominees are very well
qualified, and you and I have just completed an extensive review
of all the positions that the Senate advises and confirms and I
think we ought to find a commission upon which they could serve
where they have something to do.

So, none of what I am saying has any reflection upon the three
of them. I think they are exceptionally talented people.

My question is for each of you. Our election system leaves re-
sponsibility for running elections in the hands of state and local of-
ficials. The Help America Vote Act provided some federal assist-
ance, some minimal federal requirements; but it basically left the
system of elections in state and local hands.

Do you see that as a good or bad thing? Do you think the elec-
tions would benefit from more federal control? Do you think the
EAC would be more effective if it had more power?

Chairman SCHUMER. Ms. Bresso.

Ms. BRESSO. Certainly. I agree that the elections should be ad-
ministered on the state level as you had articulated; and certainly,
you know, just traveling around and talking to election officials,
each state is different, each locality is different. There is not a “one
size fits all” approach. So to the extent that EAC can provide as-
sistance to states and localities with the administration of elec-
tions, I believe that would be most beneficial.

Chairman SCHUMER. Thank you for your good and succinct an-
swer.

Mr. Hicks

Mr. Hicks. The Help America Vote Act was crafted in a bipar-
tisan manner back in 2001 and 2002. There was a lot of blood,
sweat, and tears that came up with that piece of legislation. If Con-
gre}sls should decide that it should be change is when I will change
with it.

Chairman SCHUMER. Thank you, Mr. Hicks.

Ms. PEREZ.

Ms. PEREZ. Our Constitution sets forth a very important and pro-
tected role for the states in the administration of elections, and I
very much believe that states have a very important role to play.
I think that state and local election administrators need resources,
they need assistance, they need information being sent to them,
and Congress made a determination that a federal agency could do
that through a number of very delineated but very important statu-
tory functions.

I think that we as voters are best served if the Election Adminis-
tration Commission focuses on the nuts and bolts of election ad-
ministration and focuses on the core activities that Congress set
forth for the Agency in the Help America Vote Act.

Chairman SCHUMER. Thank you, Senator Alexander.

Senator COCHRAN.

Senator COCHRAN. Mr. Chairman, let me ask Ms. Bresso.
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You have previously expressed some concerns about the budget
submitted by the EAC. What role do you see the commissioners
playing in the formation of a budget submission and what, if any,
changes would you recommend be reviewed by the Committee dur-
ing that process?

Ms. BRESSO. Currently, the commissioners play a role in the
budgets but it is more at the last part of the budget process.

Under our roles and responsibilities document that was adopted
through a consensus vote prior to my tenure, the commission had
delegated the authority to the executive director to develop the
agency’s financial plan.

And certainly as commissioners, being appointed to the commis-
sion and having accountability to the taxpayers and Congress, we
need to play a much more active role, and I want to work with my
colleagues here to make sure that we do that moving forward.

Senator COCHRAN. Thank you very much.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you. Now, since we have a few extra
minutes because of everyone’s brevity, do any of the witnesses
want to say anything else that you did not get a chance to add?
Do not feel obligated but take the opportunity.

Mr. Hicks. Thank you, Chairman Schumer.

I would just like to acknowledge the presence of my mother——

Chairman SCHUMER. Isn’t that nice.

Mr. Hicks. —who flew down from Boston to be here today.

Chairman SCHUMER. Would she please stand so we can acknowl-
edge her as well. Hi. I am sure you are proud of your son, Ms.
Hicks.

[Applause.]

Mr. Hicks. The only other thing that I would like to add is that
my children were not able to make it here today. They will be
watching this via the webcast so I just wanted to acknowledge the
three of them.

Elizabeth, who is seven. Megan, who is four, and Edward, who
is two. Thank you.

Chairman SCHUMER. Well, God bless them, and I am sure they
are proud of their dad as we all are.

Ms. PEREZ.

Ms. PEReZ. If I may do the same. My husband Mark Muntzel,
members of my family, members of my church family, longtime
friends, classmates, colleagues are here today to provide their love
and support. I am truly blessed.

Chairman SCHUMER. Great. Thank you. Would they like to,
would at least your husband and immediate family like to stand so
we can acknowledge them and thank them.

Thank you both for being here.

That was nice. Again I want to repeat what Lamar Alexander
said. You are all three very well qualified. There is discussion as
to whether the EAC should continue as you have heard, and that
is a discussion we will continue. I promise that to Senator Alex-
ander, but that issue is not a reflection on the quality of either
your service, Ms. Bresso, or your nominations, Mr. Hicks and Ms.
Pérez. You are outstanding people and I am glad you are looking
to work in our government.
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So, let me thank the nominees for testifying this morning.

The record will remain open for five business days for additional
questions and statements.

The hearing is adjourned.

[Whereupon, at 10:29 a.m., the Committee adjourned.]
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Executive Summary of Testimony of Gineen M. Bresso
Nominee for Commissioner for the UL.S, Election Assistance Commission
Senate Committee on Ruies and Administration
June 29, 2011

Good morning Chairman Schumer, Ranking Member Alexander and members of the
Committea

Thank you for the opportunity to testify before the Senate Committee on Rules and
Administration, it has been an honor to serve as a Commissioner on the U.S. Election
Assistance Commission (EAC) for the past two and a haif years. My background,
working in elections first in Maryland and then at the Committee on House
Administration, has served me well in my time at the EAC. As a Commissioner | have
worked with my fellow Commissioners and staff to fulfill cur mandates under the Help
America Vote Act (2002) and provide assistance to State and local election officials. |
look forward to working with my fellow Commissioner Donetta Davidson, Mr. Hicks, Ms.
Perez, EAC staff and ali of our stakeholders.

Thank you and | look forward to any questions you may have.
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Statement by Gineen M. Bresso
Nominee for Commissioner for the U.S. Election Assistance Commission
Senate Committee on Rujes and Administration
June 29, 2011

Chairman Schumer, Ranking Member Alexander and members of the Committee

Thank you for holding this hearing to consider my nomination to serve a second term on the U.S Election
Assistance Commission (EAC). it has been an honor to serve on the Commission for the past two and a
haif years. | want to thank President Obama for re-nominating me as an EAC Commissicner. | also
thank Speaker Boshner for his support and recommendation to the President that | serve a second term
on the Commission. Many of you may aiready know me, because of my position as a sitting
Commissioner, or my previous position as staff to the House Administration Committee. For those who
may not, | would Iike briefly to review my background for the Commitiee.

My interest and experience in the area of elections began with my work in Maryland. As a policy advisor
10 the Governor, | was responsible for providing advice and guidance on federal and state election law
issues, including the newly-enacted Help America Vote Act (HAVA) of 2002. | extended my study and
expertise of election law when serving as elections counse! for Ranking Member Vem Ehlers on the
Committee on House Administration.

EAC is an independent, biparisan commission charged with adopting voluntary voting system guidelines,
developing guidance to meet HAVA requirements, accrediting voting system test taboratories and
cantifying voting equipment, and setving as a national clearinghouse of information on election
administration to assist states in meeting HAVA's requirements.

One of EAC's most important responsibilities is the operation of its voluntary federal voting system testing
ang certification program. When | bacame Chair of the EAC, the agency had yet to certify any voling
systems. During my tenure as Chair of EAC, | made it a priorily to work with my feflow Commissioners
and staff to ensure our testing and certification division had the resources necessary to move voting
systems through the process. Because of this effort, voting systems were certified and ready for use by
states and localities during the 2010 federatl election cycle. EAC successfully cestified four voting systems
during my time as Chair, and an additional two systems and two modifications have been certified since
then.

Qur clearinghouse is an area where the Cammission provides a coriduit for the exchange of information
regarding the administration of elections. As a Commissioner, | worked with my colleagues to improve
our clearinghouse by collecting best practices in the industry and share them with our stakehoiders.
Topics covered in the clearinghouse include voting system reports, contingency plans and information
about community partnerships.

in the decade since HAVA was enacted, | have found it rewarding te work on election law and poficy at
the state and federal level. 1 look forward to werking with my fellow Commissioner Donetta Davidson, Ms.
Perez, Mr. Hicks, EAC staff and all of our stakeholiders.

Again thank you and 1 iook farward to any questions you may have.
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Gineen M. Bresso
Biography

Ms. Gineen Bresso was nominated by President George W. Bush and
confirmed by the United States Senate on October 2, 2008 to serve on the
U.S. Election Assistance Commission (EAC). Ms. Bresso served as Chair
of the EAC in 2009. Her term of service extends through December 12,
2009.

Prior to her appointment with EAC, Commissioner Bresso was the minority
elections counsel for the Committee on House Administration. She
previously served as a policy advisor to former Maryland Governor Robert
L. Ehrlich, Jr. where her primary area of focus was on election law. She
also served as an attorney-advisor for the U.S. Patent and Trademark
Office, where she reviewed and prosecuted applications for federal
trademark registration. Ms. Bresso began her legal career by serving as a
judicial law clerk for the Honorable Arrie W. Davis, in the Maryland Court of
Special Appeals.

Ms. Bresso received her Juris Doctor from Western New England College
School of Law (19899) where she was a member of the Law Review. In
1995, she received a Bachelor of Arts in political science from the
University of Massachusetts at Amherst.



30

Summary of Opening Statement of Thomas Hicks
Nominee for Commissioner
Elections Assistance Commlssion

Thank you for allowing me to testify this morning on my qualifications to be a commissioner at the
Election Assistance Commission.

Over the last 7 plus years, | have worked at the Committee on House Administration, the equivalent
committee in the House to Senate Rules and Administration. My primary responsibility is advising and
providing guidance to the committee members and caucus, on elections issues. Prior to that, { worked
at Common Cause, a nonpartisan, nonprofit advocacy organization that empowers citizens to make their
voices heard in the political process and to hold their elected leaders accountable to the public interest,
1 enjoyed working with state and local election officials, civil rights organizations and other stakeholders
to improve the vating process.

Throughout my childhood, my parents instilied in me two basic lessons of life. The first was that, in the
most basic terms, your car may break down, your house may burn down, and life will inevitably throw
you a series of unexpected curveballs, but your education will always be there, so get as much of it as
you can. The second lesson was to always treat your fellow man as you would like to be treated. These
lessons have guided me through fife and, if confirmed, | hope to continue to apply these life lessons at
the EAC.

Should ! be confirmed, 1 hope to use the lessons learned in life and my experlences to continue working
to achieve this goal. Thank you and | wil be happy to answer any questions,
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Senate Committee on Ruies
Staternent by Thomas Hicks, Nominee to be a Member of the Election Assistance Commission
Wednesday, June 29, 2011

Chairman Schumer, Ranking Member Alexander, members af the Committee, thank you for giving me
the opportunity to testify on my qualifications and thoughts on becoming a commissioner on the
Elections Assistance Commission. | would like to thank House Mingrity Leader Pelosi, the Committee on
House Administration Ranking Member Beb Brady, House Minority Whip Hoyer, Democratic Caucus
Chair Larson, and a list of other members from both sides of the aisle that is too long to state during my
five minutes. | would aiso like to thank everyone who supported and encouraged my nomination. { am
honored and humbled to be nominated and re-nominated by President Obama to serve on the Election
Assistance Commission.

| would like to acknowledge the presence of my three children, Elizabeth who is 7, Megan who is 4 and
Edward who is 2. | would also fike to recognize my mother Arnie Hicks who traveled from Boston for thit
occasion. ) would also like to express my appreciation to all the people who helped me get to this point
today, many of whom coutd not make it but are here in spirit.

| am the oldest child of Beany and Annie Hicks, who were born and raised in southern Geergia. They
moved to Massachusetts after marrying in the late sixties to start a family and seek out new work
opportunities. Although, they were not able to access the formal educational opportunities provided to
me, both have taught me more lessons than any text book. They are now enjoying their retirement and
doting on their grandchildren. My mother retirad from the Massachusetts Bay Transportation Authority
and my father as a Mechanic for various companles.

Throughout my childhood, my parents instilled in me two basic lessons of life. The first was that, in the
most basic terms, your car may breek down, your house may burn down, and life will inevitably throw
you a series of unexpected curvebalis, but your education will always he there, so get as much of it as
you can. The second lesson was to always treat your fellow man as you would like to be treated. These
lessons have guided me through life and, if confirmed, | hope to continue to apply these life lessons at
the EAC.

Another powerful experience was watching my mother vote for the first time. She brought my brother
and | into the voting booth and pulled the lever. She gently reminded us that when she was growing up
in southern GA, it was a lot harder for minorities to vote than on that day when she voted for President
Jimmy Carter. { was able to share this story with President Carter a few years ago. The ability to help
facilitate access to our voting system — the cornerstone of our system of government - for all eligible
Americans, has been a strong motivating factor in my career.

Over the last 7 plus years, | have worked at the Committee on House Administration, the equivatent
committee in the House to Senate Rules and Administration. { interviewed for the job the day after my
oldest daughter was born. My primary responsibiiity is advising and providing guidance to the
committee members and caucus, on elections issues, Prior to that, | worked at Common Cause, a
nonpartisan, nonprofit advocacy organization that empowers citizens to make their voices heard in the
political process and to hold their elected ieaders accountabie to the public interest. ) enjoyed working
with state and focal election officials, civil rights organizations and other stakeholders to improve the
voting process.
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Growing up in Boston, and participating in a voluntary busing program to the 8oston area suburbs for
high school, gave me a unique perspective on working with a diverse constituency-—not just racially, but
economically, and culturally. As Senior Class President, { was able to bridge gaps of mistrust between the
school’s adrninistration, students, teachers and parents. These experiences have served me well in my
collegiate athletic career, but also in my pursuit of higher education and my career path.

| believe that, regardless of partisan ideology or political affiliation, we ail want the same thing-—fair,
accurate elections, where we are confident of the outcome and ali eligible Americans (domestic and
overseas) are able to participate in our process, the best in the world. Should | be confirmed, | hope to
use the lessons fearned in life and my experiences to continue working to achieve this goal. Thank you
and | will be happy to answer any questions.
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Thomas Hicks

Thomas Hicks serves as the Democratic Sanior Elections Counsal for the Committee on House
Administration. {n this role, he is responsible for issues relating to campaign finance, election reform,
contested elections and oversight of both the Election Assistance Commission and Federal Election
Commission. Mr. Hicks came to the committee from the government watchdog group Common Cause,
where he served as a Senior Lobbyist and Policy Analyst.

Priar to joining Common Cause, Mr. Hicks worked for nearly 8 years in the Clinton Administration as a
Speciaf Assistant and Legislative Assistant in the Office of Congressional Retfations for the Office of
Persannel Management.

Mr. Hicks, a native of Boston, Massachusetts, earned his Bachelor’s Degree in Political Science from
Clark University in Warcester, MA. He earned his law degree from the Catholic University of America -
Columbus Schoo! of Law.
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Summary of Opening Statement of Myrna Pérez
Nominee for Member,

Election Assistance Commission

Before the
Committee on Rules and Administration
United States Senate

June 29, 2011

Elections are the cornerstone of our democracy, and all Americans have an interest in their efficient and
secure administration. Administering elections, however, is a difficult task. State and federal election
laws governing election administration are complicated, rasources for election administration are
scarce, the technology is always changing, and it is can be challenging to inocutate the administration of
elections from the politics of elections.

funderstand election administration from a variety of perspectives and have certain skilts which wili be
useful to the EAC in performing its duties. First, | have substantial experience in research and collecting
and disseminating information. Second, | have substantial amount of subject matter knowledge on
issues related to election administration. Finally, | have strong strategic and public management skills.
My approach, if confirmed, to my rofe and duties would refiect the following: {1} a clear understanding
of the role of the EAC, {2} a desire to work closely with election administrators, {3} responsible
stewardship of public funds, and {4} a respect for data.

A significant part of my career has been dedicated to protecting and preserving the right to vote and
improving our election systems. As a voter, and as a person who has represented voters, | know that
election administration is critically important to our democracy.
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Written Statement of Myrna Pérez
Nominee for Member,

Election Assistance Commission

Before the
Committee on Rules and Administration
United States Senate

June 29,2011

Chairman Schumer, Ranking Member Alexander, and distinguished members of the committee:

Thank you for holding this hearing and giving me the epportunity to discuss with you my qualifications
to serve on the Election Assistance Commission {“EAC”). 1 care deeply about the fair, impartial and
accurate administration of elections, and I would be immensely honored by the chance to serve, should
the Senate choose to confirm my nomination.

1 have been extremely fortunate in my life and career. | am a native Texan, a resident of New fersey,
and a lawyer working in New York City. My parents were born in Mexico, moved to the United States as
children, and grew up with limited means. They raised me and my brother in an environment which
respected public service — my father served in the Air Force and works for county government, my
mother works for the US Postal Service; and they made possibie my ability to attend Yale College,
Harvard’s Kennedy School of Government, law school at Columbia, and for my brother to pursue a
career in law enforcement. | have been given a great many gifts, and { believe responsible stewardship
of those gifts means | must explore opportunities to use my good fortune in service of others, whether i
be by correcting bible study lessons for persons in prison, or serving breakfast to those in my
neighborhood who are food insecure, or in a variety of athers way, including in my professional
experiences in the private, nonprofit, and government sector. it is with great gratitude that | experience
your consideration for the opportunity to serve my country and the democratic principles for which it
stands.

Experience

Elections are the cornerstone of our democracy, and all Americans have an interest in their efficient and
secure administration. Administering elections, however, is a difficult task. State and federal election
faws governing election administration are complicated, resources for efection administration are
scarce, the technology is always changing, and it can be challenging to inoculate the administration of
elections from the palitics of elections.
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The EAC’s mission, in my view, Is to provide resources and reliable information to election
administrators and voters on issues of election administration, | believe | can further that mission
because | understand election administration from a variety of perspectives. My interest in voting and
election adrninistration started the summer in college that | worked for my county’s election
administrator processing registration forms and identifying potential polfing locations. Today, | serve as
chair of the election law committee of the New York City Bar Association. Professionally, as Senior
Counsel at the non-partisan Brennan Center for Justice at NYU School of Law, | represent voters, talk
frequently with efection administratars, study federal and state election laws, and research election
practices.

Congress gave the EAC the duties of conducting research, collecting and disseminating information,
certifying voting systems, and maintaining the federal form. | have certain skills which I think, if
confirmed, will be useful to the EAC in parforming those duties.

First, | have substantial experience in research and collecting and disseminating information. As a policy
analyst for the Government Accountability Office, | had to perform qualitative and quantitative research
on issues requested by Congress. At the Brennan Center, | also conduct research. In both jobs, 1 have
had to pay close attention to appropriate methodologies, talk to people on the frontlines, and make that
Information accessible to a variety of audiences. Second, | have a substantial amount of subject matter
knowledge on issues related to election administration, | have spent the better part of the past five
years working on issues related to election administration — from list maintenance efforts to statewide
voter registration databases. And while my focus has been on the interests of voters, ong cannot
effectively serve voters without understanding the realities faced by election administrators. Finally, {
have strong strategic and public management skills. In my personal and professional life, | hava worked
for organizations where resources are limited, the organizational purpese has been defined, and the
operational environment has been key 1o mission achievement, very much flke the EAC.

Approach

While it would be premature to commit to any particular course of action without being more familiar
with the internal workings of the EAC and talking to my fellow commissicners and election
administrators, | can tell you that if confirmed, my approach to my role and duties would reflect the
following:

A clear understanding of the role of the EAC — State and federal laws govern election administration, not
the EAC. Congress has set farth the EAC’s responsibilities of assisting states and localities with their
administration of elections by providing data and technical assistance, and those responsibilities are
static unless and until Congress decides to change them. The £AC will function best if it focuses on the
nuts and bohs of election administration and is not distracted by those guestions best suited for
legislatures and the courts.

A desire to work closely with election administrators - | have a great deal of respect for election
administrators and the work that they do, and do not believe the EAC can function effectively without
their input and perspectives, ! am fartunate that my current job requires me to talk frequently with
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election administrators and | am glad that if confirmed, | can continue to have those conversations. { am
interested in learning more about their research and information needs and their ideas about what
shared practices would be heipful.

Responsible stewardship of public funds —~ These are tough fiscal times, which make it ever more critical
that the EAC aperates efficiently. | bring a personal frugainess to my own decision-making, and, if
confirmed, ! will expect the EAC to use its resources effectively and thoughtfully. if confirmed, | will
work with the other commissioners to ensure that the management of the Commission is top-notch,
and that the concerns of the public and election officials are addressed. |want all stakeholders to be
confident that the taxpayer dollars supporting the EAC is money well-spent.

A respect for data —~ My work on election administration is guided by research and evidence about what
works and what does not. If confirmed as an EAC Commissioner, } would work to ensure that any advice
and assistance provided to election administrators be thoughtful and well-researched.

Conclusion

A significant part of my career has been dedicated to protecting and presetving the right to vote and
improving our election systems. As a voter, and as a person who has represented voters, | know that
election administration is critically important to our democracy. The EAC, if operating well, is a valuable
resource available to election administrators because of its nationwide scope, narrow focus, and
expressly delineated responsibilities. { believe that my experience, skills, and approach make me well-
equipped to help the EAC efficiently and effectively fuifill its congressional mandate. !f confirmed,
would look forward to working collaboratively with the members of this Committee ta achieve that goal.
Thank you for this opportunity to be before you today and | would be pleased to respond to any
questions you may have.
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Biography of Myrna Pérez

Myrna Pérez is currently Senior Counsel at the Brennan Center for Justice at NYU School of Law, where
she has worked and published on a variety of voting rights Issues. Previously, Ms. Pérez was the Civil
Rights Fellow at Relman, Dane, and Colfax, a civil rights law firm in Washington, DC, and served as a
policy analyst at the United States Government Accountability Office. She currently is Chair of the
Election Law Committee of the New York City Bar Assoclation. Ms. Pérez is the recipient of several
awards, including the Puerto Rican Bar Association Award for Excellence in Academia and the Robert F.
Kennedy Award for Excellence in Public Service. She clerked for Judge Anita B. Brody of the United
States District Court for the Eastern District of Pennsylvania and for Judge Julio M. Fuentes of the United
States Court of Appeals for the Third Circuit. Ms. Pérez holds a B.A. from Yale Coilege, an M.P.P. from
Harvard University’s Kennedy Schoo! of Government, and a J.D. from Columbia Law Schood.
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June 30, 2011

Senator Charles Schumer Senator Lamar Alexander

Chairman Ranking Member

Senate Rules & Administration Committee Senate Rules & Administration Committee
305 Russell Senate Office Building 305 Russell Senate Office Building
Washingten, DC 20510 Washington, DC 20510

Dear Chairman Schumer and Ranking Mcmber Smith,

'would like to submit for the committee’s record this letter of support for Thomas Hicks, nominee for
Commissioner of the Election Assistance Commission. Tom, originally from the 8" Congressionat
District of Massachusetts, is a stellar nominee for the EAC.

As you may know, Tom is currently Senior Elections Counsel for the Committee on House
Administration Minority Staff. I had the pleasure of working with him during my tenure on the House
Administration Committee from 2007-2010. Through the time both my staff and 1 spent getting to
know Tom, it became clear that his experience and demeanor would make him a solid choice for
Democratic EAC Commissioner.

Tom, originally from the neighborhood of Roxbury in Boston, Massachusetts, attended Clark
University for his undergraduate cducation and later received his taw degree (rom the Catholic
University of America. He has worked in the executive and legislative branches of the federal
government as well as in the nonprofit sector at Commion Cause. He has served on the Cominittee on
House Administration as majority and minority sta{f. His experience recommends him well for the
position of EAC Commissioner.

However, it is Tom's reputation as an even-tempered, pragmatic problem-solver that augurs best what
he might bring to the EAC. Tom is known and respected for being fair-minded and exceedingly
reasonable. He is a person who would scek the just and right answer to any challenging question, but
would not be consumed with debating academic points or scoring personal victories. Rather, | believe
based on my knowledge of Tom that he would work to seek a rational and moderate path forward on
whatever issues might come before the Commission.

It was no doubt an honor for Tom to receive President Obama’s nomination to the EAC, but | urge you
to complete this process and confirm Thomas Hicks to the EAC based on his extensive qualifications
and experience.

é\

z‘ /] / (@rrum O
Michael ( Jmuna
Member aftongress
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S. 2219, THE DEMOCRACY IS STRENGTHENED
BY CASTING LIGHT ON SPENDING IN ELEC-
TIONS ACT OF 2012 (DISCLOSE ACT OF 2012)

THURSDAY, MARCH 29, 2012

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:07 a.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Feinstein, Durbin, Tom Udall,
Leahy, Alexander, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Josh Brekenfeld,
Deputy Staff Director; Adam Ambrogi, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Julia Richardson, Counsel; Nicole Tatz,
Professional Staff; Lynden Armstrong, Chief Clerk; Jeff Johnson,
Staff Assistant; Mary Suit Jones, Republican Staff Director; Shaun
Parkin, Republican Deputy Staff Director; Paul Vinovich, Repub-
lican Chief Counsel; Michael Merrell, Republican Counsel; Lindsey
Ward, Republican Professional Staff; and Rachel Creviston, Repub-
lican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. Good morning and the Rules Committee
will come to order.

I would like to thank my friend, Ranking Member Alexander for
joining us at this hearing and all of my colleagues to discuss the
DISCLOSE Act of 2012, which our colleague Sheldon Whitehouse
introduced last week.

The Supreme Court’s Citizens United decision, in conjunction
with other cases, has radically altered the election landscape by
unleashing a flood of unlimited, often secret, money into our elec-
tions. In response to that disastrous decision, we introduced the
DISCLOSE Act of 2010, which would have increased transparency
by requiring full disclosure of the real sources of money behind po-
litical advertising. The House passed it. The President was ready
to sign it. But in the Senate, it failed to get cloture by one vote.

Now the problem is no longer hypothetical. The public is now liv-
ing with the aftermath of the Citizens United decision every time
they turn on their TV sets. An endless stream of negative ads is
now drowning out all other voices, including the candidates them-
selves. The events of the 2010 election cycle and what we have seen
so far in 2012 have confirmed our worst fears about the impact of
Citizens United and subsequent court decisions.

Two years ago, we were warned about these harmful effects, but
the results are even worse than expected. Just this morning, we
woke up to the breaking story reported by Bloomberg News that
major corporations, including Chevron and Merck, gave millions to
groups who ran attack ads in the 2010 elections and no one knew
about it until now. That means voters two years ago were left to-
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tally in the dark about who paid for the attack ads hitting the air-
waves.

The trend is disturbing. According to the Center for Responsive
Politics, a study they did showed that the percentage of campaign
spending from groups that do not have to disclose their donors rose
from a mere one percent in 2006 to 47 percent in 2010. We can
only imagine by what percentage it will grow by the end of 2012,
almost certainly over 50. So more than half the ads now run in
America have no disclosure. That is incredible and awful, in my
opinion.

And the money is coming overwhelmingly, of course, from the
wealthiest Americans, as you would expect. A recent study in Polit-
ico found that 93 percent of the money that was contributed by in-
dividuals to super PACs in 2011 came in contributions of $10,000
or more. And here is the most astounding thing about Politico’s
study. Half of that money came from just 37 donors. Half of the
money in the super PACs came from 37 donors. Is that democracy?

Even more worrisome, we are increasingly seeing contributions
to super PACs from nonprofit organizations, groups that can use
the tax code to hide their sources of money, and from shadowy
shell corporations. Some of these groups are nothing more than a
post office box in the middle of an office park.

By now, it should be clear to everyone that better disclosure is
desperately needed. The 2012 DISCLOSE Act introduced by Shel-
don Whitehouse, our Rules Committee colleague Senator Tom
Udall, and myself, among others, is already supported by 40 Sen-
ators. It is a bill that should be acceptable to people of every stripe.
That is how it was designed. That is how Senator Whitehouse and
those of us working with him designed it.

The previous bill imposed bans on government contractors and
foreign-owned corporations, but those bans have been taken out,
even though most of the sponsors thought it was the right thing
to do. The 2010 legislation also required reporting donations of
$600, but that threshold has been raised to $10,000 because, as we
have seen, these huge donations dwarf that amount and make a
donation of $100 seem irrelevant.

The new bare bones DISCLOSE Act has two key components,
disclosure and disclaimer, and it is very simple. Disclosure means
outside groups who make independent expenditures in election-
eering communications should disclose all their large donors in a
timely manner—all their large donors. The bill includes a way to
drill down to the original source of money in order to reveal those
who are using intermediaries as a conduit to obscure the true
funders. Through this covered transfer provision, even the most so-
phisticated billionaires will find it difficult to hide behind a 501(c)
organization or shell corporation.

Disclaimer means that voters who are watching the political ad
will know who paid for it. Under current law, candidates are re-
quired to stand by their ads. Why should outside organizations en-
gaging in this same kind of political activity be any different? The
2012 DISCLOSE Act would make super PACs, 501(c)s, 527s, cor-
porations, and labor unions identify their top five funders in their
TV ads and top two funders in radio ads. The leader of the organi-
zation would have to stand by the ad, just like candidates must do.
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Transparency is not just a Democratic priority. My colleagues on
both sides of the aisle have declared their support for greater dis-
closure as a way to prevent corruption. And eight of nine Supreme
Court Justices in the Citizens United decision supported disclosure.
The potential for corruption in the post-Citizens United era is all
too clear. It is time to get serious about full transparency. This bill
would do that.

That is why we are holding this hearing: to examine the need for
better disclosure and to discuss this particular legislation. And be-
fore we turn to our distinguished panel of experts, I want to ask
my good friend Ranking Member Alexander and any other member
who is here if they would like to make opening statements. As is
the usual practice, I would ask that statements by members and
witnesses are limited to five minutes. So without further ado, let
me call on Senator Alexander.

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thank you, Mr. Chairman. It is good to be
with you on this beautiful spring day, and this hearing is as pre-
dictable as the spring flowers. In the middle of an election, my
friends on the other side of the aisle are trying to change the cam-
paign finance laws to discourage contributions from people with
whom they disagree, all to take effect by July 1, 2012. I deeply ap-
preciate the sympathy that the Chairman is showing for the vic-
timized Republican primary candidates Santorum and Gingrich in
this whole process and I am sure they would want me to thank you
for that, as well.

This is a quickly called hearing

Chairman SCHUMER. Their thanks are accepted with gratitude
and humility.

Senator ALEXANDER. Thank you. A quickly called hearing, quick-
ly drawn up bill. Most of the enthusiasm for this hearing and this
bill comes, as the Chairman indicated in his remarks, because of
the Citizens United legislation, which basically says that rich non-
candidates and corporations have the same rights rich candidates
have to spend their money in support of campaigns.

This legislation is in the name of full disclosure. I am in favor
of full disclosure, but there is nothing in the Constitution about full
disclosure. There is something in the Constitution about free
speech. I often go by the Newseum down the street. Congress shall
make no law abridging the freedom of speech, it says on the wall.
The provisions in this bill chill and discourage free speech.

There is a way to have full disclosure and free speech, and that
is to take all the limits off campaign contributions. The problem is
the limits. These new super PACs exist because of the limits we
have placed upon parties and contributions. Get rid of the limits
on contributions and super PACs will go away and you will have
full disclosure because everyone will give their money directly to
the campaigns and the campaigns must disclose their contributions
in ways that we have already agreed do not discourage free speech.

I have done some research in preparation for this and I found an
especially compelling statement before this committee that was
rendered just exactly 12 years ago today, March 29, 2000. Some of
you were actually here that day. It was given by an obscure former
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Governor who had run for President and who had permanently re-
tired from politics, and he came before this committee and these
were the words that he said. “I have come to Washington to argue
one practical proposition, that the $1,000 individual contribution
limit in our Presidential nominating system makes it virtually im-
possible for anyone except the front runner or a remarkably rich
person to have enough money to run a serious campaign. This has
a number of bad effects for our democracy. It limits the voters’
choices and the opportunity to hear more about the issues. It gives
insiders and the media more say, outsiders less. It protects incum-
bents, discourages insurgents. It makes raising money the principal
occupation of most candidates, which in turn makes campaigns too
long. The $1,000 limit was put in place in 1974 after Watergate to
reduce the influence of money in politics. It has done just the re-
verse. I have also come with this practical solution. Raise the
limit.” That obscure retired former Governor was me.

And a few years earlier, Senator McCarthy, a better known re-
tired politician, came before this committee and said he never
would have been able to challenge Lyndon Johnson if Stewart Mott
and others who agreed with him had not given him so much money
in the 1968 campaign.

Now, the reason I am talking about limits is because if we took
the limits off, we would solve the disclosure problem. Rich can-
didates can continue their campaigns. The super PACs have actu-
ally permitted candidates like Gingrich and Santorum and others
to continue to run. Presidential races before this year were like the
Patriots lose the first three games, we tell them to get out of the
race. If Tiger Woods shoots 40 on the front nine, we say, end the
Master’s. In the NFL and at the Master’s, you play all the way
through to the end. Having money is what you need to play all the
way through to the end. And if Senator Kerry and Steve Forbes
have their own money, then others ought to be able to contribute
their money.

So, Mr. Chairman, as long as we have a First Amendment to the
Constitution, individuals and groups have a right to express them-
selves. And the best way to combine free speech with full disclosure
in a way that does not chill free speech is to take off all the limits
which would cause most contributors to give to campaigns. It would
drop the super PACs. And it would make this legislation, which
chills free speech, completely unnecessary.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Alexander.

Senator Feinstein.

OPENING STATEMENT OF SENATOR FEINSTEIN

Senator FEINSTEIN. Mr. Chairman, I thank you very much.

Given what we have seen in the Republican primary this year,
I really believe we must try to pass the DISCLOSE Act. In 2010,
we came close to passing it and it looks like we need just one addi-
tional vote to move the bill forward now.

This new Act is a critical step, really, to ensure that corporate
dollars will not flow in the dark to one candidate against another,
but instead, our election process will regain the transparency it has
lost after Citizens United.
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I find this whole hidden, shadowy world of the super PAC to be
really discouraging, and I suspect it is going to have a very discour-
aging impact on candidates that have not yet run for office but
might be considering to run for office. There is really no way the
average person, new candidate, can fight it. So if a company does
not like what you are doing, whether it is a big bank and you are
for financial reform, go out and get this person with untold, un-
known millions of dollars. I do not think it is the American method
of electing candidates.

I think this is the first step forward. I was really surprised at
the Supreme Court, and I want to thank the author and I want to
thank you and hopefully we can move on with this.

Chairman SCHUMER. Thank you, Senator Feinstein.

Senator Blunt.

OPENING STATEMENT OF SENATOR BLUNT

Senator BLUNT. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing today. I appreciate the opportunity to discuss the
DISCLOSE Act.

I have some concerns with the bill. As a former Secretary of
State of Missouri, where I also served as the chief election official,
I am particularly interested in policies that affect elections. I be-
lieve this bill would place additional burdens on nonprofits as they
seek to advocate for public policies. I am also concerned, as Senator
Alexander was, about the First Amendment challenges that I be-
lieve this bill would present.

Before we consider adding new restrictions, I think we would be
well served to carefully examine our current laws and ensure they
are having their intended effect. Mr. Chairman, I would suggest
that might be a good topic for another hearing, particularly in this
election year, to look at the laws we have on the books now.

I am pleased we are having this hearing. I look forward to hear-
ing from the witnesses and thank you for holding it, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Blunt.

Senator Durbin.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Chairman Schumer, thank you for the hearing.
I support the DISCLOSE Act.

We are not talking about super PACs. We are talking about
super secret PACs, and the question is whether there ought to be
any transparency so the people of America know who is paying for
the information that is being shoveled at them.

We have seen a dramatic increase in these independent expendi-
tures to the point where mere mortals who dare run for office have
to wonder whether they are going to be overrun by some super
PAC or some individual or some special interest group, regardless
of the merits of their campaign or what the voters may care for in
their district.

And I think what we are doing here is introducing an element
into the body politic which is fundamentally corrupting. Senators
who have to wonder whether this morning’s speech on the floor or
this afternoon’s vote or tomorrow’s amendment just might irritate
a Los Vegas casino magnate, or two billionaire brothers who made
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a fortune in oil, or a retired plutocrat lounging in Jackson Hole, be-
cause tomorrow, the world may change for you.

We have seen candidates in this race already for the Senate, for
reelection, with more than $5 million being spent by March before
the election in negative ads by super PACs in their States. That
is a phenomena which is not conducive to an active, positive, and
productive debate among voters in this country about where this
country should go and how it should move forward.

And now, for something totally different, I support the DIS-
CLOSE Act, but I really believe that we need to get to the heart
of the matter, and that is why I have introduced the Fair Elections
Now Act, public funding. States as diverse as Maine and Arizona
have voted by referendum to move to public funding. Take the spe-
cial interests and the fat cats out of the picture. Shorter cam-
paigns, less money spent, direct contact with voters instead of sit-
ting for endless hours on a telephone begging for money from
strangers, that is what they think is the right thing for the future
of their States. I think it is the right thing for the future of this
country.

Major reform, unfortunately, often requires a major scandal.
Sadly, this year’s campaign for President is building up to a major
scandal when it comes to fundraising and the amount of money
spent. Will it be enough? Will it be the breaking point for real
change? I hope that this bill passes. I hope the DISCLOSE Act
starts basically lifting the veil on some of the expenditures that are
taking place. But we need to step beyond this or we run the risk
of dramatically changing this democracy which we all love.

Chairman SCHUMER. Thank you, Senator Durbin.

I just want to thank particularly Senator Udall for being here.
He has been an active member of the task force, has introduced
legislation, which does not come before this committee, it comes be-
fore our most junior member’s committee

[Laughter.]

Chairman SCHUMER [continuing]. Chairman Leahy, which would
undo Buckley v. Valeo, which is the whole decision that started us
in this somewhat convoluted way of dealing with campaign finance
reform and has been a real leader here. So we thank him for com-
ing and call on him for an opening statement.

OPENING STATEMENT OF SENATOR UDALL

Senator UDALL. Thank you, Chairman Schumer. This is an im-
portant bill and I really appreciate you holding a hearing on it.

In January 2010, the Supreme Court issued its disastrous opin-
ion in Citizens United v. FEC. Two months later, the D.C. Circuit
Court of Appeals decided the SpeechNow v. FEC case.. These two
cases gave rise to super PACs. Millions of dollars now pour into
negative and misleading campaign ads, and often without dis-
closing the true source of the donations.

The Citizens United and SpeechNow decisions renewed our con-
cerns about campaign finance, but the Court laid the groundwork
for this broken system many years ago. In 1976, the Court held in
Buckley v. Valeo that restricting independent campaign expendi-
tures violates the First Amendment right to free speech. In effect,
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the Court established the flawed precedent that money and speech
are the same thing.

The damage is clear. Elections become more about the quantity
of cash and less about the quality of ideas, more about special in-
terests and less about public service. I don’t think we can truly fix
this broken system until we undo the flawed premise that spending
money on elections is the same thing as free speech. That can only
be achieved if the Court overturns Buckley or we amend the Con-
stitution. Until then, we fall short of the real reform that is needed.

But we can still do all that we can in the meantime to make a
bad situation better. That is what we are trying to do with the
DISCLOSE Act. It is not the comprehensive reform that I would
like to see, but it is what is possible under the flawed Supreme
Court precedents that constrain us. The DISCLOSE Act of 2012
asks the basic and imminently fair question, where does the money
come from and where is it going? This is a practical, sensible meas-
ure. It does not get money out of our elections, but it does shine
a light into the dark corners of campaign finance.

A similar bill in the last Congress had broad support with 59
votes in the Senate and it passed the House. Now that we are see-
ing the real impact of Citizens United and SpeechNow decisions on
our elections, the need for this legislation has become even more
apparent. The downpour of unaccountable spending is wrong. It
undermines our political process. And it has sounded an alarm that
is truly bipartisan.

I recall the debate when we considered the DISCLOSE Act in the
last Congress. Many of our concerns then were still hypothetical.
We could only guess how bad it might get. Well, now we know. Un-
fortunately, our worst fears have come true. The toxic effect of Citi-
zens United and subsequent lower court rulings have become bru-
tally clear. The floodgates to unprecedented campaign spending are
open and threaten to drown out the voices of ordinary citizens.

Look at what we have seen already, and we are already in the
primary season. Huge sums of money flooding the airwaves. An
endless wave of attack ads paid for by billionaires. The poisoning
of our political discourse. The spectacle of 501(c)(4), so-called “social
welfare” organizations, abusing their nonprofit status to shield
their donors and funnel money into super PACs. They spend at will
and they hide at leisure.

The American public, rightly so, looks on in disgust. A recent
Washington Post-ABC News poll found that nearly 70 percent of
registered voters would like super PACs to be illegal. Among inde-
pendent voters, that figure rose to 78 percent. Supporters of super
PACs and unlimited campaign spending claim they are promoting
the democratic process, but the public knows better. Wealthy indi-
viduals and special interests are buying our elections. Our nation
cannot afford a system that says, “come on in” to the rich and pow-
erful and says, “do not bother” to everyone else. The faith of the
American people in their electoral system is shaken by big money.
It is time to restore that faith. It is time for Congress to take back
control.

There is a great deal to be done to fix our campaign finance sys-
tem. I will continue to push for a constitutional amendment. We
need comprehensive reform. But in the interim, let us at least
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shine a light on the money. The American people deserve to know
where this money is coming from and they deserve to know before,
not after, they head to the polls. That is what the DISCLOSE Act
will achieve.

Chairman Schumer, I want to thank you again on this hearing
and look forward to hearing from our witnesses and ask that my
entire statement will be put in the record.

[The prepared statement of Senator Udall included in the record]

Chairman SCHUMER. Without objection.

Last, but not least, and we joke about him being the member
way down there, but his knowledge of all of these issues and the
fact that the Judiciary Committee is actively involved in this issue,
particularly on the constitutional side, make us really glad that he
is a member of this committee. It will help us as we move forward
greatly in this effort. So Chairman Leahy.

OPENING STATEMENT OF SENATOR LEAHY

Senator LEAHY. Well, thank you, Mr. Chairman. I appreciate the
fact that we new guys get a chance, also, to speak on this.

I did join with you and the others in reintroducing the DIS-
CLOSE Act. I think it is an important hearing and I appreciate you
having this. Our efforts to restore transparency in campaign fi-
nance laws were gutted by a narrow conservative activist majority
of the Supreme Court and we cannot wait any longer. By the
stroke of a pen, five Supreme Court Justices overturned a century
of law designed to protect our elections from corporate spending,
ran roughshod over longstanding precedent, struck down key provi-
sions of our bipartisan campaign finance laws.

And I remain troubled today that the Supreme Court extended
to corporations the same First Amendment rights of the political
process that are guaranteed by the Constitution to individual
Americans. Corporations are not the same as individual Americans.
Corporations do not have the same rights or the same morals or
the same interests. They cannot vote in our democracy. If you fol-
lowed them to logic, you would say, logically, what the Supreme
Court has said about them being persons, you would say, well, this
country elected General Eisenhower as President. Should we not
elect General Electric as President? We know we have elected a lot
of yahoos as Vice Presidents. I think of people like Millard Fill-
more. Why not elect Yahoo!, a corporation, as Vice President?

The Founders understood this. Americans across the country
long understood that corporations are not people in this political
process. And unfortunately, a very narrow majority of the Supreme
Court apparently did not want to believe what all Americans have
believed.

Like all Vermonters, I cherish our democratic process, cherish
the fact that Vermont has one of the highest turnouts for elections
of any State in the Union. But we ought to be heard as Vermonters
and not be undercut by corporate spending, but that is exactly
what is happening with the waves of corporate money being spent
on elections around the country. And it will continue to happen
until we start to take action by passing the DISCLOSE Act.

When I cosponsored the first DISCLOSE Act after the Supreme
Court’s decision in 2010, I hoped Republicans would join with
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Democrats to mitigate the impact of it. We were trying to restore
much of the McCain-Feingold law. All we needed was to have one
Republican vote to restore McCain-Feingold, and we could have
done it. Instead, we did not and they filibustered it and we needed
that one vote and we did not get it.

I think this is going to hurt both parties if they are unable to
do that. It has ensured that the flood of corporate money flowing
from undisclosed and unaccountable sources, such as Citizens
United, would continue. And the Chairman mentioned the sudden
and dramatic effects in the Republican primaries, but this could
happen on either side, this barrage of negative advertisement from
so-called super PACs. I would advise my colleagues on both sides
of the aisle, this uninhibited, undisclosed spending is hurting every
one of us.

It is one of the reasons why the American people are so turned
off on how government is run and politics are run. It is going to
hurt every single person. But more importantly, it is going to hurt
the institutions I cherish. The Congress—it is going to hurt the
ability of Republicans and Democrats to work together for the best
interests of the country.

My State of Vermont is a small State. It would not take more
than a tiny fraction of the corporate money playing the airwaves
to outspend every single Republican and every single Democrat in
our State running for anything. That is wrong. You know, if the
local city council or the zoning board is considering an issue of cor-
porate interest, what is to stop the corporations from just wiping
them out?

So I would urge my colleagues, whether you are a Republican or
a Democrat, you have an interest in getting government back
where everybody knows who is involved in the government, every-
body knows who is spending in the government, and you have a
chance for the candidates actually to have their voices to be heard.

I will tell you, if we do not do this, the inability of good people
in either party to come forward is going to stop and the disrespect
of our institutions, including the United States Supreme Court, will
grow, and I can tell you right now, this country will suffer.

Thank you.

Chairman SCHUMER. Thank you, and I would like to thank all
of our colleagues for their excellent statements.

Now, we will ask our witnesses to come forward. Okay. I have
a brief introduction for each witness, all of whom are well known
in this area.

Mr. Fred Wertheimer is the President of Democracy 21, which he
founded in 1997. He was previously President of Common Cause
and has served as a Fellow at Harvard University and visiting lec-
turer at Yale Law School. He has been a nationally recognized
leader on campaign finance and transparency reform. He serves as
an analyst at CBS News and ABC News.

Mr. David Keating is the President of the Center for Competitive
Politics and former Executive Director of the Club for Growth. Pre-
viously, he served as Executive Vice President of the National Tax-
payers Union and Executive Director of Americans for Fair Tax-
ation. He founded the SpeechNow.org in 2007.
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Rick Hasen is a Chancellor’s Professor of Law at the University
of California, the Irvine School of Law, and is the author of the
Election Law Blog. He has written more than four dozen articles
on election law issues and several books, including the Supreme
Court and Election Law. He previously taught at Loyola Law
School in Los Angeles and at the Chicago Kent School of Law.

Thank you all for coming, gentlemen. Each of your statements
will be read into the record and we would ask you to limit your
opening statements to five minutes each.

Mr. Wertheimer.

STATEMENT OF FRED WERTHEIMER, FOUNDER AND
PRESIDENT, DEMOCRACY 21

Mr. WERTHEIMER. Chairman Schumer and members of the com-
mittee, I am Fred Wertheimer, President of Democracy 21, and I
appreciate the opportunity to testify today in support of the DIS-
CLOSE Act.

If the opportunity arises later on, I would like to address Senator
Alexander’s long-held views about contribution limits, but I will
focus my comments now on the DISCLOSE Act.

The DISCLOSE Act restores a cardinal rule of campaign finance
laws. Citizens are entitled to know who is giving and spending
money to influence their votes. This fundamental right to know has
been recognized for decades by Congress in passing campaign fi-
nance laws and by the Supreme Court in repeatedly upholding the
constitutionality of the laws.

In 2010, more than $135 million in undisclosed, unlimited con-
tributions were injected into the Congressional race. This amount
is expected to dramatically grow in 2012 in terms of the undis-
closed contributions absent new disclosure requirements. This has
returned the country to the era of the Watergate scandals, when
huge amounts of secret money were spent in Federal elections. Se-
cret money in American politics is dangerous money. As the Su-
preme Court held in Buckley v. Valeo, disclosure requirements
deter actual corruption and avoid the appearance of corruption.

The DISCLOSE Act would ensure that citizens know on a timely
basis the identities of and amounts given by donors whose funds
are being used to pay for outside spending campaigns in Federal
elections.

New disclosure laws were enacted during the Watergate era to
address the problem of secret money in Federal elections, and from
the mid-1970s until 2010, there was a consensus in the country
and in the Congress among Democrats and Republicans alike in
support of campaign finance disclosure. In 2000, for example, in re-
sponse to a disclosure loophole that was allowing certain 527
groups to spend undisclosed money in Federal elections, a Repub-
lican-controlled Congress acted to close the loophole. Congress
passed the new disclosure legislation with overwhelming support
from Republicans and Democrats. The House vote was 385 to 39.
The Senate vote was 92 to six.

Bipartisan support for disclosure, however, disappeared in 2010.
The policy issues have not changed, but the votes have. We urge
the Senate to return to the bipartisan approach of support for cam-
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paign finance disclosure that was the rule for almost four decades
in the Senate and in the House.

These gaping loopholes in the disclosure laws were caused by a
combination of the Citizens United decision and ineffectual FEC
regulations. This problem has been made all the more worse by
groups improperly claiming tax-exempt 501(c)(4) social welfare or-
ganization status in order to keep secret their donors. We have pe-
titioned the IRS to change their regulations to deal with eligibility
for thdis tax status and I would like to enclose those petitions in the
record.

[The information of Mr. Wertheimer included in the record]

Chairman SCHUMER. Without objection.

Mr. WERTHEIMER. The Citizens United decision was based on a
false assumption that in striking down the corporate ban, there
would be effective disclosure for the independent campaign expend-
itures that followed. Justice Kennedy wrote, “A campaign finance
system that has corporate independent expenditures with effective
disclosure has not existed before today.” That effective disclosure
still does not exist, and that is what will be cured by the DIS-
CLOSE Act.

There is no constitutional problem with disclosure and no con-
stitutional problem with the DISCLOSE Act. The Supreme Court,
by an eight-to-one vote in Citizens United, upheld disclosure for the
kinds of expenditures that are dealt with in this legislation.

The Court specifically noted the problems that result when
groups run ads while hiding behind dubious and misleading names
and thereby conceal the true source of their funds. The Court also
explicitly rejected the argument that disclosure requirements can
only apply in the case of express advocacy or the functional equiva-
lent of express advocacy.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Wertheimer included in the
record]

Chairman SCHUMER. Thank you, and you finished exactly in five
minutes. You are a well rehearsed witness, Mr. Wertheimer, as
well as a very good one.

Mr. KEATING.

STATEMENT OF DAVID KEATING, PRESIDENT, CENTER FOR
COMPETITIVE POLITICS

Mr. KEATING. Mr. Chairman and members of the committee,
thank you for inviting the Center for Competitive Politics to
present our analysis of S. 2219.

While the stated goal of the bill is to increase disclosure on
spending to elect or defeat candidates, the radical proposal actually
chills speech, forces nonprofits to fundamentally alter their fund-
raising and public advocacy efforts, and hijack 25 percent or more
of the advertising copy during an election year if it simply men-
tions the name of a Congressman. I think many of these provisions
will generate significant First Amendment questions and will gen-
erate litigation that has a good chance of success.

Now, perhaps the most infamous provision of the McCain-Fein-
gold bill was its restriction on the ability of groups to even mention
the name of a Congressman running for reelection within 60 days
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of a general election or 30 days of a primary. This bill would
stretch that restriction to the entire election year for members of
Congress. That change would wreak havoc on groups that want to
use TV or radio ads to lobby Congress or candidates.

In my testimony, I give the example of an environmental group
that might want to run an ad urging support for a bill to regulate
carbon dioxide. Under the bill, it might have to disclose all signifi-
cant donors, several of whom might even work for a utility or
maybe even a coal company. Now, these donors might have sup-
ported the group’s clean water efforts in response to appeals for
funds on that basis, yet had not thought to earmark their checks.
Yet they may be listed on the ad itself as supporting the ad when,
in fact, they do not support any such thing.

Now, another thing that is not talked about in this bill at all,
from what I can tell, is the disclaimer requirements, which are just
totally ridiculous. Consider, under today’s law, a radio ad that
would run right now, when there is no primary within 30 days. The
ad for this group that I list in my testimony, which I made up,
American Action for the Environment, the radio ad would just say
at the end, “Paid for by American Action for the Environment.”
Well, I think most Americans would think that is a pretty good dis-
claimer under the law today. You know who is running the ad. You
know who paid for it.

But the bill would require this, and it is going to take about ten
percent of my testimony to read the disclaimer on this radio ad. It
would have to say something like this, and no editing really is al-
lowed. The FEC Commissioners behind me could affirm this be-
cause the group that I used to work at once asked for an exemption
from some of these disclaimers and they said the FEC could not
grant it due to the law.

It would say, “Paid for by American Action for the Environment,
www.AmericanActionfortheEnvironment.org,” or the address or
phone number, “not authorized by any candidate or candidate’s
committee, and I am John Smith”—I am not really John Smith, ob-
viously—“the Chief Executive Officer of American Action for the
Environment, and American Action for the Environment approves
this message. Major funders are Ronald B. Coppersmith and Don-
ald Wasserman Schultz.”

Now, that disclaimer took about 20 seconds to speak. How are
groups supposed to purchase a 30-second radio ad if you have a 20-
second disclaimer? And I have not even mentioned groups with
longer names, such as the American Academy of Otolaryngology,
Head and Neck Surgery. This is ridiculous to have this kind of dis-
claimer on a radio ad.

Now, all this is totally unnecessary. Current law already requires
disclosure of all spending to the FEC for all independent expendi-
tures and electioneering communications and all contributions over
$200 a year to further such communications. I have given examples
of this disclosure in my written statement.

Now, there is more in this bill that goes far beyond disclosure
and adds confusion to an election code and regulations and that are
already just too complicated. I tell people election law makes the
tax code look simple by comparison. There is a new and, what I
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consider, indecipherable definition of express advocacy and that
really should be deleted from the bill.

In conclusion, I want to emphasize that, this bill piles new costs
on nonprofits and other speakers, costs that are certain to chill
speech and appear intended to accomplish indirectly through costly
and arbitrary compliance provisions, long disclaimers, what Con-
gress may not do directly under the First Amendment, and that is
silence dissent and speech. Thank you.

[The prepared statement of Mr. Keating included in the record]

Chairman SCHUMER. Mr. Hasen. Professor Hasen, excuse me.

STATEMENT OF RICHARD L. HASEN, CHANCELLOR’S PRO-
FESSOR OF LAW AND POLITICAL SCIENCE, UNIVERSITY OF
CALIFORNIA-IRVINE SCHOOL OF LAW

Mr. HASEN. Chairman Schumer, Ranking Member Alexander,
and members of the Rules and Administration Committee, thank
you very much for the opportunity to be here today to testify about
the DISCLOSE Act.

I strongly support the measure as a way of closing loopholes and
requiring the disclosure of information which will deter corruption,
provide the public with relevant information, and allow for the en-
forcement of other laws, such as the bar on foreign money in U.S.
elections.

The proposed legislation uses high-dollar thresholds and enables
contributors to tax-exempt organizations to shield their identity
when making non-election-related contributions. These steps en-
sure that the First Amendment rights of free speech and associa-
tion are fully protected. I hope the Senate returns to its prior bi-
partisan consensus in favor of full and timely disclosure.

We have heard what Justice Kennedy thought the world after
Citizens United would look like, and unfortunately, that world has
not materialized. The main problem is that action has shifted from
PACs and 527 organizations, which have to disclose all of their con-
tributors, to new 501(c)(4) and other types of 501(c) organizations
which require no public disclosure of contributors. And under the
FEC rules, most contributors who are funding electioneering com-
munications are not disclosed.

How serious of a problem is secret money? The Center for Re-
sponsive Politics found that in 2010, the spending coming from
groups that did not disclose rose from one percent to 47 percent
since the 2006 mid-term elections and that 501(c) spending in-
creased from zero percent of total spending by outside groups to 42
percent in 2010.

Furthermore, with the rise of super PACs, contributors can easily
shield their identity from the public, hiding behind innocuous
names like Americans for a Strong America. The public does not
get the information on who is funding the ads when it needs it the
most, when it hears the ads.

Even worse, contributors can shield their identities by contrib-
uting to a 501(c)(4), which in turn donates to a super PAC, as re-
cently happened when nearly half of FreedomWorks’ super PAC
contributions came from its sister 501(c)(4). Disclosing that
FreedomWorks’ contributions came from FreedomWorks is not
helpful to voters.
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I now turn to the benefits of the bill. The first benefit of all dis-
closure bills is that they can prevent corruption and the appear-
ance of corruption. While the first best solution might be to return
to the days before Citizens United and bar corporate spending in
elections, disclosure is an important, though second-best, alter-
native to corporate spending limits to ferret out corruption.

Second, disclosure laws provide valuable information to voters.
This was apparent to California voters recently when they turned
down a ballot proposition that would have benefitted Pacific Gas
and Electric. PG&E provided almost $46 million to the Yes on 16
Campaign, compared to very little spending on the other side.
Thanks to California’s disclosure laws requiring top contributors’
names to be mentioned, PG&E’s name appeared on every Yes on
16 ad and the measure narrowly went down to defeat. The
DISCLOSUE ACT has a similar kind of provision.

Third, the DISCLOSE Act would help enforce other campaign fi-
nance laws. If you are worried about foreign money in elections or
conduit contributions, where one person gives through another, the
only way to find these out is through adequate disclosure.

Finally, let me turn to the question of whether the DISCLOSE
Act would face First Amendment challenge. We have heard that in
Buckley v. Valeo and in Citizens United and in other cases, the Su-
preme Court has repeatedly and nearly unanimously upheld disclo-
sure laws, going much further than just the requirement of disclo-
sure as to express advocacy. But the Supreme Court has also stat-
ed that if a group can demonstrate a history or a threat of harass-
ment, it is entitled to a constitutional exemption from those rules.

As to harassment, in a forthcoming article in the Journal of Law
and Politics of the University of Virginia, I closely analyzed the
claims of harassment that have been made in recent court cases
surrounding controversial ballot measures about gay marriage and
gay rights. Both of the district courts found that harassment is not
a serious problem, and if it is, there is the entitlement to an ex-
emption.

The DISCLOSE Act provisions are ingenious in allowing contrib-
utors to nonprofits to keep information private when their money
is going to be used for non-election purposes. The nonprofit can set
up a separate account only for election purposes. The DISCLOSE
Act sensibly targets the activity, contributing money to election-re-
lated ads, rather than the type of organizational forum. If someone
is contributing money to run an election ad, that should be dis-
closed, regardless of the name of the organization that is used.

Thank you again for the opportunity to speak and I welcome
your questions.

[The prepared statement of Mr. Hasen included in the record]

Chairman SCHUMER. Thank you, and I thank all three witnesses
for their testimony.

My first question is to Mr. Keating. Mr. Keating, as you know,
the example Professor Hasen used, where somebody contributes a
great amount of money to a 501(c)(4), the 501(c)(4), a shell organi-
zation, gives it to the super PAC or the 501(c)(3) and just discloses
the name of that 501(c)(4), your written testimony does not account
for that loophole. Do you not agree that there is no effective disclo-
sure when a 501(c)(4) is given a large contribution and a certain
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pergentage—a large percentage of that money is used to put ads on
TV?

Mr. KEATING. Well, I think there are already laws—a law against
i:ontributing in the name of another. It is already in the election
aws

Chairman SCHUMER. No, no, no. But what

Mr. KEATING. If——

Chairman SCHUMER. Mr. Keating, let me——

Mr. KEATING. Yes.

Chairman SCHUMER. You have got to answer the specific ques-
tion. He said that FreedomWorks, just having FreedomWorks be
the listing is not adequate. It does not tell us anything. You can
have a false name in your example. Citizens Against Pollution
could be funded by people who want to remove pollution controls.
So just having any name on the ad does not tell you anything. The
name could be deliberately deceptive. Do you disagree with that,
that simple proposition that 99 percent of all Americans would say,
yes, sure, obviously.

Mr. KEATING. So if a group like the Sierra Club runs an ad, we
need to know, are the donors to the Sierra Club—I mean, that is
the implied——

Chairman SCHUMER. No, but let us say the Sierra Club——

Mr. KEATING [continuing]. Behind the question——

Chairman SCHUMER. Let us say the Sierra Club wants to take
out somebody who is a defender of—in a State where coal is used
and they set up an ad campaign saying, Citizens for Coal Use, and
then fund ads against that person, that candidate, that incumbent,
on an unrelated issue. Disclosure does no good. In fact, it is decep-
tive. Yes, if they use the name the Sierra Club, people know what
the Sierra Club is. You are using an obvious example. But they
could set up a shell organization with a totally opposite name, the
Pollution Club.

Mr. KEATING. And under the law today

Chairman SCHUMER. All that would be disclosed, and you seem
to be defending it, is the name Pollution Club.

Mr. KEATING. No, that is incorrect, Mr. Chairman.

Chairman SCHUMER. That is absolutely correct if they give to a
501(c)(4).

Mr. KEATING. No, you are incorrect about that. If it is an inde-
pendent expenditure, that group needs to report the donors used
for that independent expenditure. That would be listed in the FEC
filings. So we would know that the Sierra Club gave to this front
group that you are talking about here.

Mr. WERTHEIMER. If I could——

Chairman SCHUMER. Go ahead, Mr. Wertheimer.

Mr. WERTHEIMER [continuing]. Step in at this point, the statute
does require contributors to be disclosed. The regulations issued by
the FEC have gutted the disclosure provision.

Chairman SCHUMER. Explain how.

Mr. WERTHEIMER. That is how—because they have limited the
disclosure to only individuals who give for the specific purpose

Chairman SCHUMER. Exactly.

Mr. WERTHEIMER [continuing]. Of running those ads, and no one
says they do. That is how we wound up with $135 million
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Chairman SCHUMER. Right.

Mr. WERTHEIMER [continuing]. In undisclosed contributions.

Chairman SCHUMER. Correct, and the effect, the practical effect
is we do not know where this 501(c)(4) money is coming from, and
we will never know. That is the bottom line, is that not correct,
Professor Hasen?

Mr. HASEN. Yes. I think that if you listen to Mr. Keating very
closely, he talked about disclosure of contributions funding inde-
pendent expenditures.

Chairman SCHUMER. Right.

Mr. HASEN. What is happening, technically speaking, is that
these groups are running electioneering communications, which as
Mr. Wertheimer explained, contributions to fund electioneering
communications are not adequately disclosed thanks both to FEC
regulations as well as a deadlock on the FEC as to how the rules
should be

Chairman SCHUMER. So my example is correct.

Mr. HASEN. I believe so, yes.

Chairman SCHUMER. Thank you. Okay. My time is running out,
and we will try to have a second round, but I want to try to stick
to the five minutes.

So my second question just goes to Mr. Wertheimer. Senator Al-
exander and others have suggested removing contribution limits for
candidates and parties—that was a key part of McCain-Feingold—
would be a solution. Can you just give us a brief sketch of what
would happen in the political landscape if we did that? I take it,
Senator Alexander, your proposal would be that then everything
would be disclosed. If someone wanted to give to a 501(c)(4) or an
independent expenditure, there would be disclosure of that if we
lifted all limits, is that——

Senator ALEXANDER. I am assuming, Senator Schumer, that if
the limits were lifted, that people would give to campaigns and the
campaigns and candidates would disclose. There would be no rea-
son to give to a political—

Chairman SCHUMER. Except——

Senator ALEXANDER [continuing]. Super PAC or operation.

Chairman SCHUMER. Unless you did not want to disclose.

Senator ALEXANDER. Well——

Chairman SCHUMER. Okay. But anyway, why does Mr.
Wertheimer not just give us a little example of why—a little sketch
of what might happen, in his opinion.

Mr. WERTHEIMER. Well, I think, in my view, that would take us
back to a system of legalized bribery that we used to have years
ago, and let me give a few comments from people other than me
about this.

The Supreme Court in Buckley v. Valeo said contributions were
necessary to deal with the reality or appearance of corruption in-
herent in a system permitting unlimited financial contributions. An
inherently corrupt system is what the Supreme Court called a sys-
tem of unlimited contributions.

Former Republican Senate Whip Alan Simpson said about the
unlimited soft money system, the system of unlimited contributions
to national parties, quote, “prostitutes ideas and ideals, demeans
democracy, and debases debates. Who, after all, can seriously con-
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tend that a $100,000 donation does not alter the way one thinks
about, and quite possibly votes on, an issue?”

Former Republican Senator Warren Rudman said about the un-
limited soft money system, “I know firsthand and from working
with colleagues just how beholden elected officials and their parties
can become to those who contribute to their campaigns and to their
parties’ coffers. Individuals on both sides of the table recognize that
larger donations effectively purchase greater benefits for donors.”
Unlimited contributions to the parties, quote, “affect what gets
done and how it gets done. They affect outcomes, as well.”

And one last quote from a former colleague, a late former col-
league of the Senate, Senator Russell Long, the Chairman of the
Finance Committee, who well knew his way around campaign
money. He once said, “The distinction between a large campaign
contribution and a bribe is almost a hairline’s difference.”

So my view is, we go back to a system of buying results in Con-
gress, direct purchases, if we go back to a system of unlimited con-
tributions.

Chairman SCHUMER. But certainly in—and I am not going to ask
you to respond to this because my time is up—what Senator Alex-
ander, my good friend, who I have tremendous respect and affec-
tion for—and that is God’s honest truth — is suggesting we would
go back to the old system. Basically, he is saying, let us go back
to %lhg system with no limits which was in existence 30 years ago,
right?

Mr. WERTHEIMER. It was in existence when we got Watergate.

Chairman SCHUMER. Before 1974, right. Okay.

Senator Alexander.

Senator ALEXANDER. Thank you, Senator Schumer. Thanks for
asking Mr. Wertheimer that question. I was going to ask him that
if you did not.

Of course, Senator McCarthy in testimony before this committee
said the following. “Watergate was cited as an example of corrup-
tion of the system, although there was nothing in Watergate that
would have been prevented or made illegal by the 1975 Act,” which
was the Act identifying limits on contributions.

I would like to come back to limits on contributions just a minute
with Mr. Keating. Let me ask you, do you think if the DISCLOSE
Act as it is written passed, there would be less spending by the
groups affected on elections?

Mr. KEATING. It is hard to say, Senator. There is no way of
knowing in advance. I think there probably would be less spending.
There certainly would be massive disruption in the way many of
these organizations need to handle their fundraising efforts.

And I did want to mention something, which is what one of the
other witnesses identified as a problem in the regulations or the
law. If there is a problem with that, why would you not just take
a surgical knife and just fix that one small problem?

I can tell you, I recently worked at the Club for Growth, and that
group was a qualified nonprofit corporation. Before Citizens
United, that group, as well as the League of Conservation Voters,
Planned Parenthood, and some other groups, were allowed to do
independent expenditures from their general funds. We did not
raise money for independent expenditures from people. We ran
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independent expenditures out of our general budget. Now, that is
something that I think most people—most Americans would agree
that groups like—whether it is the Sierra Club or something else—
should be able to fund these ads out of their own budget.

If there is consensus that the problem with disclosure is created
by a vague law or the regulations being vague about raising money
for independent expenditures or electioneering communications,
then why not just fix that one thing? This bill goes way beyond
that, way beyond that, to cover anything that is run during an en-
tire election year.

Senator ALEXANDER. Mr. Keating

Mr. KEATING. I think that goes too far.

Now, as far as——

Senator ALEXANDER. Mr. Keating, you are using up all my time.

Mr. KEATING. Oh, I am sorry.

Senator ALEXANDER. Let me ask you this question. Do you think
if we took all the limits off contributions to campaigns, do you
think that would tend to dry up super PACs?

Mr. KEATING. I think a lot of this money going to super PACs
would go directly to the candidate. I do not have any doubt in my
mind, because——

Senator ALEXANDER. And if it went to the candidate, it would be
fully disclosed, is that right?

Mr. KEATING. Absolutely.

Senator ALEXANDER. Under current rules. On limits, I have a lit-
tle different view than Mr. Wertheimer and I have a little different
experience than he does. I have actually run in a Presidential cam-
paign with limits and in other campaigns, and here is the way it
works. Because of the limits in 1995, when I was a candidate, I
went to 250 fundraisers to try to get money from people who could
not give more than $1,000. So I spent a lot of time with people who
could afford to give $1,000, 70 percent of my time, probably, over
a year. That is 250 events. That raised $10 or $11 million.

At the same time, Steve Forbes was able to spend $43 million of
his own money. That is what he did in 1996, and in 2000, he spent
$38 million of his own money.

I told that to Senator Kerry when I was on the Harvard faculty
in the early 2000s and I said, you know, there has never been a
credible candidate for President who spent his own money, and if
you are ever in that position and you did it, it would probably help
you. He was in that position in 2003. Howard Dean was beating
him pretty badly in terms of the amount of money raised. Dean
had raised $14 million, Kerry $4 million, and the media was say-
ing, Kerry cannot raise money. Therefore, he will not make a good
President. Kerry put $6 or $7 million of his own money in and won
the Iowa caucus and became the nominee.

I watch FOX and MSNBC sometimes when I am down in the
gym with Senator Schumer watching television and they run ads
regularly, just the way that—I mean, their broadcasts are ads, in
many cases, for a political point of view. That is their right to do.
In countries where we do not have a democracy, the first thing the
leaders do is to take over the television stations and keep every-
body else from having enough money or resources to advertise their
views.
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So it seems to me that as long as we have a First Amendment,
as long as we have a First Amendment that permits Steve Forbes,
a fine American, John Kerry, a fine American, and others to spend
their own money, that all we are doing with limits is turning
Washington into a city of panderers for $1,000 and $2,000 contribu-
tions. Before 1975, we did not spend all our time at fundraisers.
After 1975, Congressmen did, and the only reason you do is be-
cause you cannot raise money in sufficient amounts to run a cam-
paign that buys enough television time to compete with the ads the
TV stations are already running or the ads that rich Americans
might buy because they have the money themselves.

So taking the limits off would solve almost all of the disclosure
problem because the money would then be given to candidates and
campaigns and more people would participate, campaigns would
run longer, as they have this year in the Republican primary, more
voters would have a chance to vote, and elected officials would
spend a lot less time with people who are trying to give them
money.

Chairman SCHUMER. Thank you, Senator Alexander, but just one
point I would make. If you do not—still, if you do not require dis-
closure of the super PACs, there will be people who will want to
give undisclosed, so you will still have that ability to do it. But if
you want to give a million dollars to the candidate, you will have
to disclose it.

Senator ALEXANDER. Yes. If you give to the President’s super
PAC, you have to disclose that.

Chairman SCHUMER. So my only question, just for clarification,
because he has put out an alternative, is are you recommending
that there be some kind of disclosure in the 501(c)(4)s, (¢)(6)s,
(c)(3)s, in addition to removing the limits?

Senator ALEXANDER. If you are willing to remove the limits, I am
willing to discuss with you what the disclosure definition ought to
be.

Chairman SCHUMER. Thanks. Okay. I appreciate that.

Senator Feinstein.

Senator FEINSTEIN. I have been sitting here reflecting on the
change in times. Mr. Keating mentioned that disclosure, sunlight,
knowledge, was a radical idea, and I was really taken aback by
that because I do not see how it possibly can be. This bill is mod-
est. You can give under $10,000 without disclosure to a super PAC.
It is over $10,000. Now, someone that contributes over $10,000
generally has some kind of motivation to contribute. The disclosure
simply allows individuals to look at this and see who is supporting
a candidate or a cause. What about this is such a radical idea, Mr.
Keating?

Mr. KEATING. Well, Senator, it sounds like I may have been mis-
interpreted or I misspoke, but I was talking about the bill itself,
not the concept of disclosure being a radical concept.

There are provisions in this bill that I consider radical and I
think perhaps the most radical is the government-mandated dis-
claimer that goes on for 20 seconds or more, in many cases, on a
radio ad. Now, this would cover all radio ads that mention the
name of a Congressman, something as simple and innocuous as a
bill being before Congress and it says, “Call Congressman Smith
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and urge him to vote for the bill.” You would have to run an ad
at least a minute long to even hope of getting your message across.

So you are going to drive up the costs of these ads, and I do not
understand why we need a disclaimer that goes on for 20 seconds
when something as simple as “Paid for by Americans for Action for
the Environment” does the trick. To me, that is a radical approach,
requiring groups to state a bunch of bureaucratic nonsense in a dis-
claimer that drives up the cost of advertising by a tremendous
amount.

Senator FEINSTEIN. Well, I am running for reelection, in a big
State, very expensive for television, and yet I should be responsible
for the ads I put up on television. Therefore, the disclaimer is im-
portant because it says to people that the ad is speaking for me
and I take responsibility for it. What is radical about that?

Mr. KEATING. Well, I think what is radical about it is the bill
specifies a disclaimer that goes on seemingly forever when it could
be said in far fewer words.

Senator FEINSTEIN. Mr. Wertheimer.

Mr. WERTHEIMER. Mr. Keating has focused on the radio ads. Let
us move to the TV ads for a minute. The TV ads require the head
of an organization to take responsibility for the ad in the same way
that you have to take responsibility for your ad, so that there is
accountability and responsibility for campaign ads. The TV ads also
require the ad to list the top five donors, but that can be done in
a crawl and would take up no time from the content of the ads.

With respect to the radio ads, there were provisions added last
time that are still in this bill that give the FEC the power through
regulation to exempt the kinds of ads that Mr. Keating——

Mr. KEATING. That is incorrect.

Mr. WERTHEIMER. It is correct. It is in the bill.

Mr. KEATING. No, it is not. For radio? It is not correct. It only
exempts the major donor listing, not the rest of the disclosure.

Mr. WERTHEIMER. Well

Senator FEINSTEIN. My time——

Chairman SCHUMER. Let me just—there is a hardship exception
which the FEC can use for just what you are talking about. You
are correct, Mr. Wertheimer.

Senator FEINSTEIN. If the disclosure is too long or burden-
some

Chairman SCHUMER. Now, it takes eight seconds. Of course, if
you say it very slowly, you could stretch it out to 20 seconds if you
should want to. It takes eight. There is a hardship exception.

Senator FEINSTEIN. Yes, please.

Mr. HASEN. I would just add that as a fellow Californian, I can
tell you that we have rules very much like this. We hear political
ads on the radio all the time. They mention the top two funders.
It is really not a burden. You can get your message out, and every-
one does.

Senator FEINSTEIN. Yes. I was—well, my time is up, but I was
just reading——

Chairman SCHUMER. You have an extra couple of minutes be-
cause——

Senator FEINSTEIN. I was just reading about the PG&E case,
where—oh, I wish I had it in front of me. I put it down somewhere.
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Oh, here it is. That the PAC raised approximately $46.2 million,
all of which was donated by PG&E. Now, PG&E is a good company.
It has fallen on very hard times for certain things. I do not want
to get into that. But at one point, it donated $9 million in one day.
There is a consumer group called TURN, The Utility Reform Net-
work. They were the main opponents and they were able to raise
$33,000. The PAC outspent 500-to-one, which amounts to approxi-
mately $25 per vote, and they lost. And I think the reason they
lost—this is my opinion—is because of the disclaimer, and then ev-
erybody was able to come to the conclusion, this is not fair. This
is the company about which this initiative is and it is not fair.

Now, the company is not necessarily an individual speaking. It
is a group. It is a kind of oligarchy, if you will. It is a board of di-
rectors, I would assume, who makes that decision. But it seems to
me that this is a very good example of disclosure. In other words,
the entity that does the super PAC without disclosure has a very
unfair position on the ballot. You would disagree with that, Mr.
Keating, would you?

Mr. KEATING. Well, I am not familiar with the details of Cali-
fornia law, but if it worked there, then great. I have no problem
with that.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chairman SCHUMER. Just two points. I believe our law is quite
the same as California. And second, the hardship exemption I men-
tioned, if for some reason the man’s name is Richard Q.
Quiddlehopper the Fourteenth and it takes 20 seconds to say their
name, the hardship exception is on page 21, lines five through 14.
It is in the bill.

With that——

Senator BLUNT. And, Mr. Chairman, is the hardship exemption
you are talking about eight seconds? If it takes more than eight
seconds?

Chairman SCHUMER. They say if it takes——

Senator FEINSTEIN. Read the language.

Chairman SCHUMER. I will read it. If the communication is trans-
mitted through radio and is paid for in whole or in part with a pay-
ment which is treated as a campaign-related disbursement under
324, the top two funders list, if applicable, unless, on the basis of
criteria established in regulations by the Commission, the commu-
nication is of such short duration—perhaps a 30-second ad—that
including the top two funders list in the communication would con-
stitute a hardship to the person paying for the communication by
requiring a disproportionate amount of content of the communica-
tion to consist of the top two funders—I imagine if you had a 30-
second ad with 20 seconds, the disclosure would take 20 seconds,
that would clearly be a hardship. I would be happy to say on the
floor that that is the legislative intent.

Senator BLUNT. And I guess the FEC would maybe decide that.

Mr. Wertheimer, I do not want to take a lot of time on this, but
let me be sure I understand. You said earlier on disclosure, the
statute currently required disclosure—that the FEC, I think, has
gutted the disclosure.

Mr. WERTHEIMER. The contribution disclosure.
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Senator BLUNT. And how has the FEC gutted the contribution
disclosure?

Mr. WERTHEIMER. By defining the only contributions required to
be disclosed as the contributions that were given for the specific
purpose of making campaign-related expenditures.

Senator BLUNT. And these would be contributions to these var-
ious groups——

Mr. WERTHEIMER. Organizations, yes.

Senator BLUNT [continuing]. Like the Sierra Club or Democracy
21 or whatever other group might spend money for that purpose.

Mr. WERTHEIMER. Yes.

Senator BLUNT. Okay. Do you think we should be having a hear-
ing on enforcing the statute?

Mr. WERTHEIMER. I think you ought to have a separate hearing
on fundamentally reforming the Federal Election Commission, but
I do not think a hearing on enforcing the statute on this regulation
is going to get us to solve the problem of disclosure.

Senator BLUNT. But the statute, you said, required disclosure.

Mr. WERTHEIMER. Under the current rules of the statute, there
is a contribution disclosure provision which has resulted, as I said,
in more than $130 million not being disclosed.

Senator BLUNT. All right. Let me be sure I understand. Mr.
Keating made a statement that groups like the Sierra Club or Club
for Growth should be able to run ads out of their own budget, is
that a fair

Mr. KEATING. Yes.

Senator BLUNT. And do you all agree with that, that groups like
the Sierra Club or Club for Growth should be able to run ads out
of their own budget, just a yes or no.

Mr. WERTHEIMER. Yes, and the statute accounts for that.

Senator BLUNT. And Mr. Hasen?

Mr. HASEN. Yes. I think so long as they apply with the applicable
disclosure rules, sure.

Senator BLUNT. And what would those be, Mr. Keating, the ap-
plicable disclosure rules for running ads out of your own budget?

Mr. KEATING. Well, you have to—if it is an independent expendi-
ture, you must list the independent expenditure to the FEC within
48 hours, or 24 hours, depending on when it was run, and if it is
an electioneering communication, you need to disclose the expendi-
ture.

If money was given for the independent expenditure, and this is
where I alluded to the confusion both from the statute and the reg-
ulations, different people take different interpretations of what that
means. I can tell you that when I worked at Club for Growth, we
interpreted that to mean that if you raised money just generally for
an independent expenditure, the donor would have to be disclosed.
Now, other people may take a different view of that. So that is how
our group took the view.

So when we ran independent expenditures, we only did it from
our general funds. We never asked anyone for money for inde-
pendent expenditures——

Senator BLUNT. And from your general funds, you did not dis-
close all the donors to Club for Growth on any report anywhere?




62

Mr. KEATING. That is correct, because no money was given for
independent expenditures. Now, Club for Growth today has a super
PAC, Club for Growth Action, and it uses that entity to raise
money for independent expenditures, and all the donors to that or-
ganization are disclosed.

Senator BLUNT. So the super PAC donors for Club for Growth
are disclosed, but the regular donors for Club for Growth or the Si-
erra Club, the two examples we have used here, are not disclosed.

Mr. KEATING. Correct. Now, if a group did raise money for inde-
pendent expenditures, you know, it is my view that this would
have to be disclosed under the current law.

Senator BLUNT. And other:

Mr. KEATING. Other people may interpret the requirements of
the law and regulations differently and may not disclose.

Senator BLUNT. And under the law we are talking about today,
is it accurate that a member of the House or Senate, that some
groups, outside groups—which groups cannot mention their name
for the entire year of the election?

Mr. KEATING. Well, any group, unless it would want to—if we are
talking about this bill becoming law——

Senator BLUNT. Right.

Mr. KEATING [continuing]. Any group that wanted to run an ad
during an entire election year, if they spend more than $10,000,
would have to meet the requirements of this Act.

Senator BLUNT. And how would you mention the name of a
House member or Senator?

Mr. KEATING. Well, you could not unless you complied with all
the provisions in this ball.

Senator BLUNT. Mr. Wertheimer, do you want to say something
about that?

Mr. WERTHEIMER. Well, there are no restrictions in this bill.
There are disclosure requirements.

Senator BLUNT. Well, there are restrictions that say you cannot
mention somebody’s name from January 1 until the election. That
seems like a pretty big restriction to me.

Mr. WERTHEIMER. That is not a restriction in the bill.

Senator BLUNT. It is not in the bill?

Mr. WERTHEIMER. The bill does not have restrictions. The bill
has disclosure requirements if you run ads.

Mr. HASEN. The bill provides a definition of an electioneering
communication, which already exists in the law, and extends it.
But if something is triggered as an electioneering communication,
all that this does is provide for disclosure of information. It does
not prevent anyone. There were limits before in the McCain-Fein-
gold law. Those were struck down——

Senator BLUNT. So we take the 60 or 90 days that were—30 or
60 days in the law now and we take that same principle and ex-
pand it for an entire year?

Mr. HASEN. As to disclosure to the election year, that is right.

Senator BLUNT. So I would think that members of the House and
Senate would like that, that they could not have their name men-
tioned without these restrictions for the entire election year. That
is half a House term and one-sixth of a Senate term, and the one-
sixth of the Senate term you are running for election.
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Mr. KEATING. There is

Senator BLUNT. All right. I think I am out of time, Mr. Chair-
man.

Chairman SCHUMER. Thank you, Senator——

Mr. KEATING. Senator, if I might add one other observation,
there is no limiting principle to this. I mean, why could it not be
both years? Why could it not be at all times? I do not see any lim-
iting principle here.

Chairman SCHUMER. Senator Udall.

Senator UDALL. Mr. Wertheimer, under existing law, have pri-
maries been held where super PACs ran ads and their donors were
not disclosed until after the primary? And if that is so, is this not
a problem and how does the bill deal with it?

Mr. WERTHEIMER. Well, I think it was a big problem in this elec-
tion. The Iowa caucuses and the New Hampshire, South Carolina,
and Florida primaries were all run and over with before we had
the first disclosures of the super PACs of who their funders were,
and that was because the way the law currently functions, in an
off-election year, a PAC only discloses semi-annually and at the
end of the year. So all of the money raised in the six months—the
last six months of 2011, there was no disclosure of the donors until
January 31.

The bill fixes that by basically requiring disclosure to be made
when the expenditures are made. Then you have to disclose the
contributors, as well. So it does solve the problem of that serious
disclosure problem for super PACs that existed in this election.

Senator UDALL. Now, the 2010 elections, and I did not look at all
of these, but I notice, and I think Senator Schumer, Chairman
Schumer will remember this, I believe Senator Bennet, our friend
out in Colorado, told us that the combined expenditures, total inde-
pendent expenditures, far overwhelmed both—the totals for both
candidates, both Democrat and Republican.

Do you see, when we are moving down the road, as we get into
2012 and 2014, where we have elections where the combined
spending of super PACs and independent expenditures are well be-
yond what the candidates are spending? Is this a good trend? Is
this something that better informs the voters about what the can-
didates’ positions are? Do you think this is good for democracy? Mr.
Wertheimer.

Mr. WERTHEIMER. No, nor do I think the solution to it, as I said
before, is to remove the contribution limits. You know, the studies
have shown that almost all of the super PAC ads are negative ads,
negative attack ads, and that leads me to believe that even if you
did remove the contribution limits, you would still have super
PACs raising large amounts of money and running negative ads
and also potentially (c)(4) organizations.

But we believe that one of the steps that should be taken and
can be taken is to end the candidate-specific super PACs of the
type we have seen in the Presidential election. Those super PACs
can be eliminated. When the Supreme Court ruled in Citizens
United that corporate independent expenditures took place, they
also said that they had to be independent of the candidate and they
left to Congress to define what is independent, what is coordina-
tion. Once again, we have very weak and problematic coordination
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rules. Even under those rules, we believe a number of the can-
didate-specific super PACs are operating illegally.

But we clearly feel that you could define super PACs in a way
that they are not going to be run by close associates of the can-
didate and they are not going to be having their money raised by
the candidate’s campaign. These super PACs are not independent
PACs. They are arms of the campaign and I think most people rec-
ognize that. And they are hiding behind their own views of what
constitutes coordination under the law and also under a realization
that the law is not going to be enforced against them by the FEC.

The Supreme Court, when it talked about independent expendi-
tures in the past, was very clear. It had to be wholly independent,
fully independent, truly independent. These super PACs are any-
thing but those concepts.

Senator UDALL. And I know I only have a couple of seconds here,
but it seems to me that in reading about the super PACs in the
Presidential campaign, these are individuals who worked very
closely with the candidate in many cases. They may have left the
campaign recently, or left official officer recently, or were the chief
of staff within the last year. These are the kind of people that are
running the super PACs and amassing the money and putting
them together, are they not?

Mr. WERTHEIMER. That is correct.

Senator UDALL. Most of the cases

Chairman SCHUMER. If my colleague would yield——

Senator UDALL [continuing]. Most of the cases—yes, please

Chairman SCHUMER [continuing]. In one case, it was the can-
didate’s father who ran the super PAC, as I understand it, is that
correct?

Mr. WERTHEIMER. Well, he was the major—overwhelmingly
major funder of it.

Chairman SCHUMER. Yes. Sorry. Go ahead.

Mr. KeEATING. Well, I think this is a strange concept, that some-
how a father can corrupt the son through a donation. There is an-
other provision we have in the law that a husband can run but
could not take a contribution from his wife because, presumably,
his wife might corrupt him by giving him a contribution that is too
large.

As I said earlier, the election law has some very strange provi-
sions in it. There are things that are incredibly vague. I think we
have heard the call for tax code simplification. One of the things
we need to have is election law simplification. Even though Fred
Wertheimer is a student of this area for many years, he is saying
some things that are, I think, misleading.

For example, the idea that a campaign manager can go to a
super PAC—there is a restriction in the regulations on the defini-
tion of an independent expenditure. In that regulation it says you
cannot have someone who is going from a campaign to a PAC and
then working on that independent expenditure for a period of days,
I forget the number, I think 90 or 120. So there are restrictions.
There is no evidence that these super PACs are illegally coordi-
nating.
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Of course, people who know, understand or maybe support
strongly these candidates may feel strongly about starting up such
a group, so that is not a surprise.

The final thing that I would like to observe is money is not ev-
erything. You look at the Republican primary for President this
time and you look at candidates who soared during this primary,
and it was often on the strength of their performance in the de-
bates, and a lot of people were watching these debates. So there
are other ways to get information out other than just money, but
money is very important. It is part of speech, and I think the in-
creased money that we have in this primary that we are seeing
going on today has been a good thing. Turnout is up. There is more
information for voters. There have been more front runners. It has
been a very competitive race.

Senator UDALL. Mr. Wertheimer, would you like to respond to
that, just briefly?

Mr. WERTHEIMER. Well, I think there is one example where a
major fundraiser for the Romney campaign left the campaign and
a few days later went to work for the Romney super PAC. Now, if
you think that is illegal, I would be interested, and maybe you
would do something about it.

But the way this has worked is that former close political associ-
ates of the candidates, whether it is Mitt Romney or President
Obama, have left or have set up these super PACs. In the case of
President Obama, two former White House staff people left the
White House and a few months later set up Priorities USA Action.
And this has happened over and over again, where the people who
are running them are closely tied to the candidates.

You also have—I mean, in the case of President Obama and Mitt
Romney, they are sending their top aides to these fundraising
events. Now, they are claiming that, well, we are not there to so-
licit unlimited money for the super PACs. We are only here to ask
for $5,000. But the reality of what is going on here is that they are
coordinating with the expenditures of those fundraising events. I
mean, I think that happens to be blatant.

So this is happening all over the place. Everyone is doing it. That
is not good. That does not make it right. And in the end, I think
the highest priority here is to protect the interests of the American
people, not the Democratic party or Democratic candidates or the
Republican party or Republican candidates. The American people
have the bottom-line stake here and they have a right to know who
is putting up the money and who is spending it to influence their
votes.

Chairman ScHUMER. Well, I had hoped we could have a second
round here of questions, but they moved up the vote. It started at
11:15, so we are going to have to vote. So I hope people will submit
questions in writing. There are a lot more questions that I had.

I also hope we can move this bill to the floor in a relatively short
period of time. I think it is a really important issue. My worry—
this is me speaking—I think that what has happened after Citizens
United is corroding the very essence of our democracy. And when
a handful of people—free speech is not an absolute. You cannot
scream “Fire!” in a crowded theater falsely. We have libel laws. We
have anti-pornography laws. And when in the name of free speech
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a handful of individuals can have such a hugely disproportionate
effect on the election, undisclosed, I think that corrodes the very
roots of our democracy. I worry about the future of this country in
terms of accountability. So in at least my view, and I take the lib-
erty as Chairman of making a closing statement, is that we have
to move forward.

With that, without objection, the hearing record will remain open
for ten business days for additional statements and documents sub-
mitted for the record. We also request that our witnesses respond
]ion writing to additional written questions from committee mem-

ers.

I want to thank my colleagues for participating, Senator Alex-
ander, Senator Udall. And I want to thank our witnesses for a very
illuminating discussion.

And with that, the committee is adjourned.

[Whereupon, at 11:33 a.m., the committee was adjourned.]
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Statement of Charles E. Schumer on S. 2219, DISCLOSE Act of 2012
March 29, 2012

Good morning. The Rules Committee shall come to order. I'd like to thank my friend, Ranking
Member Alexander, for joining us and all of my colleagues at this hearing to discuss the
DISCLOSE Act of 2012, which our colleague Senator Whitehouse introduced last week.

The Supreme Court’s Citizens United decision, in conjunction with other cases, has radically
altered the election landscape by unleashing a flood of unlimited, often secret money into our
elections.

In response to that disastrous decision, we introduced the DISCLOSE Act of 2010 which would
have increased transparency by requiring full disclosure of the real sources of money behind
political advertising. The House passed it, the President was ready to sign it, but in the Senate, it
failed to get cloture by one vote.

Now the problem is no longer hypothetical. The public is now living with the aftermath of the
Citizens United decision every time they turn on their TV sets. An endless stream of negative
ads is now drowning out all other voices, including the candidates themselves.

The events of the 2010 election cycle and what we’ve seen so far in 2012 have confirmed our
worst fears about the impact of Citizens United and subsequent court decisions.

Two years ago, we were wamed about these harmful effects, but the results are even worse than
expected. Just this morning, we woke up to the breaking story, reported by Bloomberg News,
that major corporations — including Chevron and Merck — gave millions of dollars to groups in
attack ads in the 2010 elections and no one knew about it until now! That means voters two
years ago were left totally in the dark about who paid for the attack ads hitting the airwaves.

The trend is disturbing. According to the Center for Responsive Politics —a study they did-—the
percentage of campaign spending from groups that don’t have to disclose their donors rose from
amere 1% in 2006 to 47% in 2010. We can only imagine by what the percentage will grow to
by the end of 2012. Almost certainly over 50%. So over half of spending will be from groups
that don’t disclose their donors. That’s incredible and awful in my opinion.

And the money is coming overwhelmingly from the wealthiest Americans as you’d expect. A
recent study reported in Politico found that 93% of the money that was contributed by
individuals to SuperPACs in 2011 came in contributions of $10,000 or more-—and here’s the
most astounding thing in that Politico study —half of that money came from just 37 donors. Is
that democracy?
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Even more worrisome, we are increasingly seeing contributions to SuperPACs from non-profit
organizations ——groups that can use the tax code to hide their sources of money — and from
shadowy shell corporations. Some of these groups are nothing more than a P.O. Box in the
middle of an office park.

By now it should be clear to everyone that better disclosure is desperately needed. The 2012
DISCLOSE Act, introduced by Senator Sheldon Whitehouse, our Rules colleague Senator Tom
Udall, and myself among others, and already supported by 40 Senators, is a bill that should be
acceptable to people of every stripe. That’s how it was designed. That’s how Sheldon
Whitehouse and those of us working with him designed it.

The previous bill imposed bans on government contractors and foreign-owned corporations, but
those bans have been taken out even though they’re the right thing to do. The 2010 legislation
also required reporting of donations over $600, but that threshold has been raised to $10,000
because, as we have seen, these huge donations dwarf that amount and make a donation of a
hundreds dollar seem irrelevant.

The new, bare-bones DISCLOSE Act has two key components: disclosure and disclaimer. And
it’s very simple. Disclosure means outside groups who make independent expenditures and
electioneering communications should disclose all their large donors in a timely manner. All
their large donors. The bill includes a way to drill down to the original source of money in order
to reveal those who are using intermediaries as a conduit to obscure their true funders. Through
this “covered transfer” provision, even the most sophisticated billionaires will find it difficult to
hide behind a 501(c) organization or shell corporation.

Disclaimer means that voters who are watching a political ad will know who paid for it. Under
current law, candidates are required to “stand by™ their ads — why should outside organizations
engaging in this same kind of political activity be any different?

The 2012 DISCLOSE Act would make SuperPACs 501(c)s, 527s, corporations and labor unions
identify their top 5 funders in their TV ads and top 2 funders in radio ads. The leader of the
organization would have to “stand by” the ad, just like candidates must do.

Transparency is not just a Democratic priority. My colleagues on both sides of the aisle have
declared their support for greater disclosure as a way to prevent corruption. And eight of nine
Supreme Court justices in the Citizens United decision supported disclosure.

The potential for corruption in the post-Citizens United era is all too clear. It’s time to get serious
about full transparency. This bill would do that. That’s why we are holding this hearing, to
examine the need for better disclosure and to discuss this particular legislation.
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Statement of Senator Tom Udall
Senate Committee on Rules and Administration
Hearing on S. 2219, the DISCLOSE Act of 2012
March 29, 2012

Mr. Chairman,
Thank you for holding today’s hearing on this important bill.

In January 2010, the Supreme Court issued its disastrous opinion in Citizens United v. FEC.
Two months later, the DC Circuit Court of Appeals decided the SpeechNow v. FEC case. These
two cases gave rise to Super PACs, organizations that have poured millions of dollars into
negative and misleading campaign ads, often without disclosing the true source of the donations.

While the Citizens United and SpeechNow decisions sparked a renewed focus on the need for
campaign finance reform, the Court laid the groundwork for a broken system many years ago. In
1976, when the Court held in Buckley v. Valeo that restricting independent campaign
expenditures violates the First Amendment right to free speech, it established the flawed
precedent that money and speech are the same thing. Since then, our nation’s policymakers are
all too often elected based on their ability to raise money or the size of their personal fortunes,
rather than the quality of their ideas or dedication to public service.

I don’t think we can truly fix this broken system until we undo the flawed premise that spending
money on elections is the same thing as exercising the constitutional right of free speech. That
can only be achieved if the Court overturns Buckley or we amend the Constitution. Until then,
we will fall short of the real reform that is needed.

But we still should do all that we can in the meantime to make a bad situation better. That’s
what we’re trying to do with the DISCLOSE Act. It’s not the comprehensive reform that [
would like to see, but it’s what’s possible under the flawed Supreme Court precedents that
constrain us.

The DISCLOSE Act of 2012 asks the basic, and eminently fair, question—Where does the
money come from and where is it going?

Under the bill, any covered organization — including corporations, labor unions, non-profit
organizations, and Super PACs - that spends $10,000 or more on campaign-related
disbursements during an election cycle would have to file a disclosure report with the Federal
Election Commission within 24 hours. It would also have to file a new report for each additional
$10,000 or more that is spent, detailing the amount and nature of each expenditure over $1000
and the names of all its donors who gave $10,000 or more. The report also would include a
certification by the head of the organization that the disbursement was not coordinated with a
candidate campaign.

This is a practical, sensible measure. It doesn’t get money out of our elections. But, it does shine
a light into the dark corners of the campaign finance system. A similar bill in the last Congress
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had broad support, with 59 votes in the Senate and passing the House. Now that we are seeing
the real impact of the Citizens United and SpeechNow decisions on our elections, the need for
this legislation has become even more apparent.

The downpour of unaccountable spending is wrong. It undermines our political process. And it
has sounded an alarm that is truly bipartisan.

Just this week, my friend John McCain said the following at a panel hosted by Reuters:

“What the Supreme Court did is a combination of arrogance, naiveté and stupidity the
likes of which I have never seen. I promise you, there will be huge scandals because
there’s too much money washing around, too much of it we don’t know who’s behind it
and too much corruption associated with that kind of money,"

In 2010, in the aftermath of Citizens United, Senator Collins’s spokesman provided this
statement to The Hill:

“As a co-sponsor of the 2002 campaign reform law, Senator Collins was disappointed
that the Supreme Court struck down so many key provisions of this bipartisan legislation.
She believes that it is important that any future campaign finance laws include strong
transparency provisions so the American public knows who is contributing to a
candidate’s campaign, as well as who is funding communications in support of or in
opposition to a political candidate or issue.”

The DISCLOSE Act of 2012 does exactly what Senator Collins called for — it lets the American
people know who is funding political advertising.

But even this simple requirement for transparency in our elections has critics, Today we’ll hear
from David Keating, the president of the Center for Competitive Politics and one of the plaintiffs
in the SpeechNow case.

Mr. Keating recently coauthored an op-ed in The Wall Street Journal titled “Mcet the Parents of
the Super PACs.” The authors take credit for the creation of Super PACs and argue that they
provide an important function of informing voters about candidates.

The authors state that, “Money is a proxy for information in campaigns.” I might agree, if the
information provided to voters was balanced and accurate. But the campaigns and their affiliated
Super PACs don’t go out and spend millions of dollars educating the public about their
candidates’ qualifications to hold elected office. Instead, they dump millions into inaccurate and
misleading attack ads about their opponents. This is bad for our democracy, is a disservice to the
voting public, and to defend it by hiding behind the First Amendment is an affront to our
Founders.

I recall the debate when we considered the DISCLOSE Act in the last Congress. Many of our
concerns then were still hypothetical. We could only guess how bad it might get. Well, now we
know. Unfortunately, our worst fears have come true. The toxic effect of the Citizens United and



72

SpeechNow decisions has become brutally clear. The floodgates to unprecedented campaign
spending are open and threaten to drown out the voices of ordinary citizens.

Look at what we have scen already, and we're only in the primary season. Huge sums of
unregulated, unaccountable money are flooding the airwaves. An endless wave of attack ads,
paid for by billionaires, is poisoning our political discourse. 501¢4 “social welfare organizations’
are abusing their non-profit status to shield their donors and then funnel the money into Super
PACs.

>

The American public, rightly so, looks on in disgust. A recent Washington Post-ABC News poli
found that nearty 70% of registered voters would like Super PACs to be illegal. Among
independent voters, that figure rose to 78%. Supporters of Super PACs and unlimited campaign
spending claim they are promoting the democratic process. But the public knows better— wealthy
individuals and special interests are buying our elections.

Qur nation cannot afford a system that says ‘come on in’ to the rich and powerful. And says
‘don’t bother’ to everyone else. The faith of the American people in their electoral system is
shaken by big money. It is time to restore that faith. It is time for Congress to take back control.

There is a great deal to be done to fix our campaign finance system. I will continue to push for a
constitutional amendment that will allow comprehensive reform. But, in the interim, let’s at least
shine a light on the money. The American people deserve to know where this money is coming
from. And they deserve to know before, not after, they head to the polls. That’s what the
DISCLOSE Act will achieve.

Thank you again, Mr. Chairman, for holding this hearing. I look forward to hearing from our
witnesses. [ ask that my entire statement be included in the record.
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Executive Summary of Rules Committee Testimony by
Democracy 21 President Fred Wertheimer

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation. The legislation restores a cardinal rule of campaign finance
laws: citizens are entitled to know who is giving and spending money to influence their votes.
This fundamental right to know has been recognized for decades in disclosure laws passed by
Congress and in decisions by the Supreme Court that upheld the constitutionality of these laws.

The current gaping loopholes in the nation’s campaign finance disclosure laws result
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations.

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
our elections. The decision also was based on the falsc assumnption that in striking down the
corporate ban, there would be effective disclosure for the independent campaign expenditurcs
that followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditures with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision. The DISCLOSE Act of 2012 will provide the effective
disclosure the Court majority thought was constitutional, neccssary and in existence when it
issued the opinion but which in fact was not and is not there. ‘

In 2010, more than $135 million in undiscloscd, uniimited contributions were injected
into the congressional races. The amount of secret money injected into the 2012 presidential and
congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections. Secret money in American politics is dangerous
money. As the Supreme Court held in Buckley v. Valeo (1976), disclosure requirements “deter
actual corruption and avoid the appearance of corruption.” Secrct moncy creates the opportunity
for influence-buying that is unknown and unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem. And
from the mid-1970s until 2010 there was a consensus in the country and in Congress, among
Democrats and Republican alike, in support of campaign finance disclosure. Bipartisan
congressional support for disclosure, however, disappeared in 2010,

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and descrves the votes of Republican and Democratic Senators.
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Executive Summary

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation. The legislation restores a cardinal rule of campaign finance
laws: citizens are entitled to know who is giving and spending money to influence their votes.
This fundamental right to know has been recognized for decades in disclosure laws passed by
Congress and in decisions by the Supreme Court that upheld the constitutionality of these laws.

The current gaping loopholes in the nation’s campaign finance disclosure laws resuit
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations,

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
federal elections. The decision also was based on the false assumption that in striking down the
corporate ban, there would be effective disclosure for the independent campaign expenditures
that followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditures with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision. The DISCLOSE Act of 2012 will provide the effective
disclosure the Court majority thought was constitutional, necessary and in existence when it
issued the opinion but which in fact was not and is not there.

In 2010, more than $135 million in undisclosed, unlimited contributions were injected
into the congressional races. The amount of seeret money injected into the 2012 presidential and
congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections. Secret money in American politics is dangerous
money. As the Supreme Court held in Buckley v. Valeo (1976), disclosure requirements “deter
actual corruption and avoid the appearance of corruption.” Secret money creates the opportunity
for influence-buying that is unknown and unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem. And
from the mid-1970s until 2010 there was a consensus in the country and in Congress, among
Democrats and Republican alike, in support of campaign finance disclosure. Bipartisan
congressional support for disclosure, however, disappeared in 2010.

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and deserves the votes of Republican and Democratic Senators.
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Chairman Schumer and Members of the Committee, I am Fred Wertheimer, the president
of Democracy 21. [ appreciate the opportunity to testify today in support of the DISCLOSE Act
of 2012 and why it is important for Congress to enact this essential disclosure legislation.

Democracy 21 is a nonpartisan, nonprofit organization which promotcs effective
campaign finance laws to protect against corruption and the appearance of corruption, to engage
and empower citizens in the political process and to help ensure the integrity and credibility of
government decisions and elections.

Summary

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation.

The legislation restores a cardinal rule of campaign finance laws: citizens are entitled to
know who is giving and spending money to influence their votes.

This fundamental right to know has been recognized for decades in disclosure laws
passed by Congress and in decisions by the Supreme Court that upheld the eonstitutionality of
these laws.

The current gaping loopholes in the nation’s campaign finanee disclosure laws result
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations.

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
federal elections.

The decision also was based on the false assumption that in striking down the corporate
ban, there would be effective disclosure for the independent campaign expenditures that
followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditurcs with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision.

The DISCLOSE Act of 2012 will provide the effective disclosure the Court majority
thought was constitutional, necessary and in existence when it issued the opinion but which in
fact was not and is not there.

Polls have shown the public overwhelming supports disclosure for outside spending
groups. For example, according to a New York Times article on a New York Times/CBS News poll
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released on October 28, 2010, Americans overwhelmingly “favor full disclosure of spending by
both campaigns and outside groups.”

Unlike the DISCLOSE Act of 2010, the new DISCLOSE 2012 Act focuses solely on
disclosure requirements. It does not contain the nondisclosure provisions that were in the 2010
DISCLOSE legislation and it does not contain exceptions for any groups.

The new legislation would ensure that citizens know on a timely basis the identities of
and amounts given by donors who are funding independent campaign expenditures by tax-
exempt organizations and other groups.

The legislation would also fix the problem of untimely disclosure of the donors to Super
PACs supporting federal candidates. This problem arose in the 2012 presidential nominating
race when the disclosure of most of the donors to presidential candidate-specific Super PACs did
not occur until after the lowa caucus and the New Hampshire, South Carolina and Florida
primaries were over.

The new legislation also requires Super PACs and other “independent” spending entities
that run broadcast ads to identify in each TV ad their top five donors and the amounts they gave,
either by listing the information in the ad or by running a crawl at the bottom of the ad with the
information. The bill also requires the top official of the group to appear in each TV ad and take
responsibility for it.

The Need for Disclosure Legislation
In 2010, more than $135 million in undisclosed, unlimited contributions were injected
into the congressional races. The amount of secret money injected into the 2012 presidential and

congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections.

Secret money in American politics is dangerous money. As the Supreme Court held in
Buckley v. Valeo 424 U.S. 1, 43-55 (1976), disclosure requirements “deter actual corruption and

avoid the appearance of corruption,”

Secret money creates the opportunity for influence-buying that is unknown and
unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem.

And from the mid-1970s until 2010 there was a consensus in the country and in
Congress, among Democrats and Republican alike, in support of campaign finance disclosure.
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Even opponents of other campaign finance reform laws supported disclosure as
appropriate and necessary to provide the public with basic information about who is raising and
spending money to influence their votes.

In 2000, for example, in response to a disclosure loophole that was allowing certain 527
groups to spend undisclosed money to influence federal elections, a Republican-controlled
Congress acted to close the loophole.

Congress passed the new disclosure legislation with overwhelming support from
Republicans and Democrats in both the House and Senate. The vote in favor of the legislation
was 385 to 39 in the House and 92 to 6 in the Senate.

Bipartisan congressional support for disclosure, however, disappeared in 2010.

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and deserves the votes of Republican and Democratic Senators.

Impact of Citizens United Decision
The Citizens United decision changed the landscape of American politics.

The decision has brought enormous amounts of unlimited contributions and secret money
back into federal elections.

The Citizens United decision paved the way for the Super PACs that are flooding federal
elections with expenditures financed by huge contributions from the super rich, corporations,
labor unions, and other entities.

The Court’s decision allowed corporations to make unlimited independent expenditures
in federal campaigns. In the subsequent SpeechNow decision, the D.C. Circuit Court of Appeals
ruled that individuals could make unlimited contributions to groups, like Super PACs, that make
independent campaign expenditures. The FEC interpreted Citizens United to allow corporations
and labor unions to make such unlimited donations to groups, like Super PACs, as well.

The D.C. Circuit Court based its SpeechNow decision directly on the Citizens United
decision. The Circuit Court held that the Citizens United decision "resolves this appeal" stating:

In accordance with that deeision, we hold that the contribution limits of 2 U.S.C.
§ 441a(a)(1)(C) and 441a(a)(3) are unconstitutional as applied to individuals'
contributions to SpeechNow.

The result: according to a recent report by the Campaign Finance Institute, just seventeen
donors who cach gave $1 million or more accounted for Aalf of the $72 million given to the
Super PACs associated with the four remaining Republican presidential primary candidates. And
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just three donors who each gave $1 million or more were responsible for 62 percent of the $6.4
million raised by the Super PAC associated with president Obama.

The American people get the fact that Super PACs are nothing but trouble for the nation.
Nearly seventy percent of the public believes that Super PACs should be illegal. (Washington
Post/ABC News poll, March 13, 2012)

While we cannot end all Super PACs, as long as the Citizens United decision stands, we
can get rid of the type of candidate-specific Super PACs that have played a dominant role in the
2012 presidential nominating race and will spread quickly to Congress if they are not eliminated.
The Supreme Court left to Congress to define what constitutes “coordination” for purposes of
determining whether spending by outside groups is independent, as required by law and the
Court.

Democracy 21 has drafted legislation to define “coordination” that would eliminate the
kind of candidate-specific Super PACs operating in the 2012 presidential election. The
legislation is well within the bounds of the Citizens United decision.

The Citizens United decision also paved the way for unlimited, secret contributions being
injected into federal elections by 501(c) groups, including 501(c)(4) groups, that are defined by
tax law as “social welfare” organizations, and 501(c)(6) business associations, like the Chamber
of Commerce.

The Court’s decision allowed these tax-exempt groups, almost all of which are
corporations, to make unlimited independent expenditures in federal elections. These
expenditures had been prohibited prior to the decision. Ineffectual FEC regulations gutted the
contribution disclosure requirements that exist for outside spending groups.

Tax-exempt, non-profit groups are not required by tax law to publicly disclose their
donors, They could end up spending hundreds of millions of dollars in secret contributions in
the 2012 elections.

Contributions to 501(c) groups can come from corporations, labor unions, individuals and
other entities. They also can come from foreign entities. Absent effective disclosure
requirements, it is exceedingly difficult to monitor and determine if foreign money is being
illegally used by any of these groups to pay for expenditures to influence federal elections.

A number of organizations appear to be improperly claiming tax-exempt status as
501(c)(4) “social welfare™ organizations in order to keep secret the donors financing their
campaign expenditures.

Existing IRS regulations require section 501(c)(4) groups to have as their “primary
purpose” engaging in “social welfare” activities. Participation in candidate campaign activities
does not qualify as a “social welfare” activity.
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Yet some section 501(c)(4) groups, including groups that ran campaign ads in the 2010
election and are doing so again this year, have as their overriding purpose to influence elections.
They appear to be engaged primarily, if not almost exclusively, in campaign activity, in violation
of IRS rules.

Democracy 21, joined by the Campaign Legal Center, has filed several complaints at the
IRS challenging the eligibility of these groups to receive 501(c)(4) tax-exempt status and thereby
to keep their donors secret. We also petitioned the IRS last year and again this year to undertake
a rulemaking to revise and clarify its regulations that define when a group is eligible for
501(c)(4) tax-exempt status.

The fact that tax-exempt groups are not disclosing the sources of the funds they are using
to pay for campaign-related expenditures undermines the integrity of our elections. It also
undermines the integrity of the tax laws when groups improperly claim section 501(c)(4) tax-
exempt status in order to keep secret the donors whose funds are being used for campaign-relatec
expenditures in federal elections.

The DISCLOSE Act is Constitutional

The DISCLOSE Act of 2012 contains comprehensive new requirements for corporations,
labor unions, advocacy groups and trade associations to disclose to the public their campaign-
related expenditures.

Reporting organizations are required to disclose on a timely basis the campaign-related
expenditures they make and the donors whose funds are being used to pay for these expenditures.
These provisions are essential to ensure that effective campaign finance disclosures are made to
citizens — and that donors providing tens of millions of dollars to influence federal elections are
not hidden from the public through the use of conduits, intermediaries and front groups.

Since Buckley v. Valeo, the Supreme Court has upheld the constitutionality of provisions
enacted by Congress to require disclosure of campaign expenditures and the donors funding the
expenditurcs.

In Citizens United, the Supreme Court held, by an 8 to 1 vote, that disclosure
requirements for campaign expenditures “do not prevent anyone from speaking,” and serve
governmental interests in “providing the electorate with information™ about the sources of money
spent to influence elections so that voters can “make informed choices in the political
marketplace.” Importantly, the Court in Citizens United specifically noted the problems that
result when groups run ads “while hiding behind dubious and misleading names,” thus
concealing the true source of the funds being used to make campaign expenditures:

In Buckley, the Court explained that disclosure could be justified based on a
governmental interest in “provid[ing] the electorate with information” about the
sources of election-related spending. 424 U. S., at 66. The McConnell Court
applied this interest in rejecting facial challenges to BCRA §§201 and 311. 540
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U. S., at 196. There was evidence in the record that independent groups were

st

running election-related advertisements “‘while hiding behind dubious and
misleading names.” 1d., at 197 (quoting McConnell I, 251 F. Supp. 2d, at 237).

The Court therefore upheld BCRA §§201 and 311 on the ground that they would
help citizens “‘make informed choices in the political marketplace.”” 540 U. S., at
197 (quoting McConnell I, supra, at 237); see 540 U. S, at 231.

Id. (emphasis added).

The Court in Citizens United also specifically rejected the argument that disclosure
requirements can constitutionally apply only to ads which contain express advocacy (or its
functional equivalent). Indeed, a central issue raised by the plaintiff in Citizens United was
whether disclosure requirements could constitutionally be applied to broadcast ads run by the
group to promote its movie. The ads did not contain express advocacy but they did refer to a
candidate, thereby triggering existing “electioneering communications™ disclosure requirements.

In rejecting Citizen United’s challenge to the disclosure requirements, the Court said:

The Court has explained that disclosure is a less restrictive alternative to more
comprehensive regulations of speech. See, e.g.. MCFL, 479 U. S., at 262. In
Buckley, the Court upheld a disclosure requirement for independent expenditures
even though it invalidated a provision that imposed a ceiling on those
expenditures. 424 U. S., at 75-76. In McConnell, three Justices who would have
found §441b to be unconstitutional nonetheless voted to uphold BCRA’s
disclosure and disclaimer requirements. 540 U. S, at 321 (opinion of
KENNEDY, J., joined by Rehnquist, C. J., and SCALIA, J.). And the Court has
upheld registration and disclosure requircments on lobbyists, even though
Congress has no power to ban lobbying itself. United States v. Harriss, 347 U. 8.
612, 625 (1954) (Congress “has merely provided for a modicum of information
from those who for hire attempt to influence legislation or who collect or spend
funds for that purpose™). For these reasons. we reject Citizens United’s
contention that the disclosure requirements must be limited to speech that is the
functional equivalent of express advocacy.

Id. at 916 (emphasis added).

Even for the ads at issue in Citizens United “which only attempt to persuade viewers to
see the film,” and that “only pertain to a commercial transaction,” the Court found there was a
sufficient “informational interest™ to justify a disclosure requirement in the fact that the ads
referred to a candidate in an election context. Id.

Additionally, the Court in Citizens United noted that among the benefits of disclosure is
increased accountability, and in particular the accountability of corporations to their shareholders
when corporate managers decide to spend shareholder money to influence federal elections:
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Shareholder objections raised through the procedures of corporate democracy, see
Bellotti, supra, at 794, and n. 34, can be more effective today because modern
technology makes disclosures rapid and informative. . . .With the advent of the
Internet. prompt disclosure of expenditures can provide shareholders and citizens
with the information needed to hold corporations and elected officials accountable
for their positions and supporters. Shareholders can determine whether their
corporation’s political speech advances the corporation’s interest in making
profits, and citizens can see whether elected officials are ““‘in the pocket’ of so-
called moneved interests.” 540 U. S., at 259 (opinion of SCALIA, J.}; see MCFL,
supra, at 261. The First Amendment protects political speech; and disclosure
permits citizens and sharcholders to react to the speech of corporate entities in a
proper way. This transparency enables the electorate to make informed decisions
and give proper weight to different speakers and messages.

Id. at 916 (emphasis added).

While a bare majority of five Justices in the Citizens United case voted to unleash
campaign spending by corporations in federal elections, eight of the nine Justices in the same
case strongly endorsed disclosure as a means to “provide shareholders and citizens with
information needed to hold corporations and elected officials accountable for their positions and
supporters,” and recognized that “transparency enables the electorate to make informed
decisions.”

The rationale of the Supreme Court in upholding the constitutionality of disclosure in
Citizens United is directly relevant to the DISCLOSE Act. The Court’s focus on “groups hiding
behind dubious and misleading names,” 130 S.Ct. at 914, goes directly to the central rationale of
the Act’s requirement that groups engaging in campaign-related spending disclose the donors
whose funds are being used to pay for campaign-related expenditures. This disclosure
requirement will provide the public with information about the true source of funding for
campaign ads and will thereby allow the public to “make informed choices in the political
marketplace.” Id.

Congress is unquestionably acting within its constitutional power by requiring groups
engaged in campaign-related expenditures to disclose their spending and the donors whose funds
are being used to pay for these expenditures. The DISCLOSE Act addresses the problem of
generically named front groups and conduit groups being employed to mask the true sources of
money used to fund campaign ads.

As the Supreme Court has noted, disclosure requirements do not “prevent anyone from
speaking,” but they do serve the interests of “transparency,” accountability and promoting
informed decision-making by voters. The DISCLOSE Act of 2012 furthers these important
goals that have been endorsed by the Supreme Court,
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Responses to Objections Raised

Critics of disclosure legislation have raised constitutional objections to disclosure
legislation, but these objections lack validity.

For example, critics have complained that disclosure of donors to groups that make
campaign-related expenditures will “chill” such donations. The Supreme Court considered and
rejected this argument in Citizens United as a general basis for invalidating disclosure
requirements. A disclosure requirement might be unconstitutional as applied to a specific
organization but only if that organization could show “a reasonable probability that the group’s
members could face threats, harassment, or reprisals if their names were disclosed.” Citizens
United, 130 S.Ct. at 916. Absent such a showing, disclosure requirements are not invalid
because of a general and theoretical concern about chilling donations.

Further, the DISCLOSE legislation has a number of built-in protections for donors to an
organization. A group can set up a separate bank account for its spending on campaign-related
expenditures and use only those funds for such expenditures. Under these circumstances, only
the donors of $10,000 or more to this separate account must be diselosed. All other donors to the
organization would not be disclosed. In addition, any donor can restrict his or her donation to
the organization from being used for campaign-related expenditures. If the group agrees to the
restriction and segregates the money, the identity of the donor is not disclosed. These measures
allow donors and groups to ensure that donors whose funds are not used for campaign-related
expenditures are not subject to any disclosure.

Critics also charge that the disclosure legislation will force groups to disclose their
membership lists, in violation of the Supreme Court’s ruling in NAACP v. Alabama.

This is not correct.

First, the legislation requires disclosure only of donors who give more than $10,000 in a
two-year election cycle to a group which engages in campaign-related spending. That will
exclude the vast majority of donors to and members of most membership organizations, and
require disclosure only of large donors to such groups. Furthermore, the legislation provides for
the additional protections cited above that allow donors to an organization to avoid any
disclosure as long as their funds are not being used to make campaign-related expenditures.

Second, the Supreme Court in McConnell v. FEC, 540 U.S. 93 (2003), rejected the
argument that campaign finance disclosure was similar to the disclosure of membership lists that
was struck down in the NA4CP case. The Court said, “In Buckley, unlike NAACP, we found no
evidence that any party had been exposed to economic reprisals or physical threats as a result of
the compelled disclosure.” Id. at 198. Absent a showing by a specific organization of a
reasonable probability of threats, harassments or reprisals to the group’s donors, campaign
finance disclosure requirements are constitutional.
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The $10,000 threshold for disciosing donors appropriately balances the interest in privacy
for donors to groups with a major purpose other than to influence elections with the interest of
citizens in knowing who is financing campaign-related expenditures to influence their votes. The
$10,000 threshold achieves this balance by requiring disclosure only of substantial donors to
such groups whose funds are used to pay for campaign-related expenditures.

Critics also contend that disclosure requirements will impose an unreasonable burden on
groups wishing to engage in campaign-related spending. But the legislation only requires a
group to disclose its donors of $10,000 or more over a two-year election cycle. For most
membership organizations, this will require the reporting of only a relatively small number of
donors. Further, any group that wants to limit the scope of its disclosure obligations can set up a
separate bank account from which to make all of its campaign-related expenditures. If it does
this, the group is required to disclose only the donors of $10,000 or more to that separate
account, not all of the donors to the organization.

And contrary to the view of some critics of disclosure, the privacy rights of donors are
respected as well by the legislation. Any donor to an organization is permitted by the legislation
to “restrict™ his or her donation from use for campaign-related expenditures. If the recipient
organization accepts the restriction and segregates the money, the identity of the donor is not
subject to disclosure. By this means, donors concerned about privacy can take steps to ensure
that their identity is not disclosed.

Some critics may object to the expanded time frame for disclosure of “electioneering
communications” in the bill and claim it is overbroad because it triggers disclosure for broadcast
ads that mentions a congressional candidate in the year of the election {and for presidential
candidates, starting 120 days before the first primary).

The legislation, however, appropriately reflects the realities of the current campaign
season. The post-Citizens United experience shows that outside spending groups are running
broadcast ads to influence federal elections throughout the course of the election year, and even
carlier. The calendar year of an election is an appropriate period to cover because broadcast ads
to influence voters are run by outside groups throughout the election year, and campaigns are in
full swing during this period. Even if broadcast ads mentioning candidates also discuss issues,
the ads can and will influence voters. Citizens are accordingly entitled to know the identity of the
groups spending money for these ads as well as the donors who funds are being used to pay for
the expenditures. Further, as discussed above, the Supreme Court has rejected the notion that
disclosure is limited only to ads which contain express advocacy or the functional equivalent of
express advocacy.

As Justice Scalia wrote in a concurring opinion upholding disclosure requirements in a
case about petition signers for ballot measures: “Requiring people to stand up in public for their
political acts fosters civic courage, without which democracy is doomed.”
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Conclusion
History tells us that secret money in elections is dangerous and leads to scandals.

This is not history we should repeat by allowing hundreds of millions of dollars in
undisclosed contributions to be laundered into federal elections through outside spending groups.

The DISCLOSE Act of 2012 addresses this problem effectively, constitutionally and
fairly.

Democracy 21 strongly urges Senators to support and promptly pass the DISCLOSE Act
of 2012.
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defend the constitutionality of campaign finance laws and their proper interpretation and
enforcement. The legal team is headed by the law firm of WilmerHale and its Supreme Court
litigation is led by WilmerHale partner Seth Waxman, former U. S. Solicitor General.
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Summary of Statement by David Keating
President, Center for Competitive Politics

While the stated goal of S. 2219 is to increase disclosure of spending to elect or defeat candidates,
this radical proposal will chill speech, force nonprofits to radically alter their fundraising and
public advocacy efforts, and hijack 25% or more of any advertising in an election year that merely
mentions the name of a congressman. Not surprisingly several provisions in the legislation also
present significant First Amendment problems, which will generate litigation that has a good
chance of success.

There are six key flaws in the bill.

1. The bill would force nonprofits to radically alter their fundraising and public advocacy
efforts as nearly all broadcast ads aired in an election year that mention the name of a
congressman would be covered by the bill.

2. It would force nonprofits to cut their ad copy by 25% or more in many cases.

3. The bill is a solution in search of a problem. Current law already requires disclosure of all
spending on independent expenditures and electioneering communications and all
contributions to further such communications.

4, The bill would add a new and complicated bureaucratic disclosurc regime to federal
campaign finanee law while federal elections are in full swing. The FEC would not have
time to draft clarifying rules.

5. The new definition of the “functional equivalency of express advocacy” is vague.

6. The rule regarding covered transfers is probably unenforceable, and would be a nightmare
for many non-profits.

As a result of the burdensome new requirements, the legislation would cause nonprofit’s
fundraising costs to go up dramatically or cause donations to decline, or some combination of the
two. Alternatively, many groups would avoid lobbying ads during even numbered years, which is
when many important bills become law.

The new television ad disclaimers would take 7-8 seconds or more to speak and the radio ad
disclaimers would take 20 seconds or more. Such absurdly long disclaimers would silence many
groups or make ads unaffordable.

Conclusion
S. 2219 piles enormous costs on nonprofits and other speakers — costs that are certain to chill

speech, and which appear intended to accomplish indirectly, through costly and arbitrary
compliance provisions, what the Congress may not do directly: silence disfavored speakers.
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Statement of David Keating
President, Center for Competitive Politics
Before the Committee on Rules and Administration
United States Senate
March 29, 2012

Mr. Chairman and members of the Committee, thank you for inviting mc to prcsent our analysis
of §. 2219, a bill which would expand campaign finance regulations.

While the stated goal of the legislation is to increase disclosure of spending to elect or defeat
candidates, this radical proposal will chill speech, force nonprofits to fundamentally alter their
fundraising and public advocacy efforts, and hijack 30% or more of any advertising in an
election year that merely mentions the name of a congressman.

Not surprisingly, several provisions in the legislation also present significant First Amendment
problems, which will generate litigation that has a good chance of success.

Additionally, if approved, the legislation would go into effect on July 1, 2012. Changing the
basic ground rules for campaign finance so far into an election vear would be unprecedented.
McCain-Feingold, which was considered and debated for years, still only went into effect for the
following election cycle.

Key Flaw #1: The bill would force nonprofits to radically alter their fundraising and public
advocacy efforts.

Current law defines a so-called “electioneering communication” as a broadcast ad that mentions
the name of a candidate within 60 days prior to a general election or 30 days before a primary.
The bill would radically expand that definition. The new time period would be from January 1 to
Election Day of each election year for congressional candidates.

Therefore, if the bill became law the following ad would be considered an electioneering
communication subject to burdensome restrictions if aired on January 2 of an even numbered
year in the district of a hypothetical congressman John Doe who is running for reelection and
faces a September primary:

{Pelosi]: Hi. I'm Nancy Pelosi, lifelong Democrat and former Speaker of the House.
[Gingrich]: And, 'm Newt Gingrich, lifelong Republican and 1 used to be Speaker too.
[Pelosi]: We don't always see eye-to-eye, do we, Newt?

[Gingrich]: No, but we do agree that our country must take action to address climate change.

1
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[Pelosi]: We need cleaner forms of energy and we need them fast.
[Gingrich]: If enough of us demand action from our eaders, we can spark the innovation we
need.
On screen: Call Congressman John Doe and urge him to vote for HR 10000.
202-224-3121
Paid for by American Action for the Environment

1 think most people would agree that there is no justification for forcing any additional disclosure
on such an ad by this hypothetical group. Yet this legislation would do just that.

American Action for the Environment (AAFE) would face several bad choices in funding such
an ad. It might have to disclose all donors, as proposed by the bill, to the public, several of
whom might work for utilities or coal industries. Those donors might have supported the
group’s clean water efforts in response to an appeal for funds on that specific basis, but had not
thought to earmark their checks.

Under the bill AAFE would report these donors to the FEC, where they would be publicly listed,
and several might find it hard to keep their jobs. Worse yet, imagine if one of the donors didn’t
even agree with the ad, but was listed as a major donor on the ad itseif.

Under the Act, AAFE could set up a special bank account and deposit into it only funds from
donors who want to support ads that might run in even-numbered years. But that would
massively complicate their fundraising efforts, which are already difficult in this economy.
Besides, the Supreme Court has already noted, in Citizens United v. FEC, that the existence of an
alternative way of engaging in speech — in that case PACs — did not save a prohibition on the use
of general-treasury funds to pay for political advertisements.

What would certainly happen is that AAFE’s fundraising costs would go up dramatically, or
their donations would decline, or some combination of the two. Alternatively, many groups
would avoid lobbying ads during even numbered years, which is when many important bills
become law.

And what of their donors? The Act’s segregated funds provisions require donors to choose
between their rights under NAACP v. Alabama, the seminal case that allows advocacy groups to
shield their membership lists, and their rights under Citizens United. Under this law, they cannot
exercise both by keeping membership payments and donations private while still contributing to
a group’s general fund.

Kev Flaw #2: It would force nonprofits to cut their ad copy by 25% or more in many cases.

Since our hypothetical ad would now be defined as an electioneering communication, Action for
the Environment would be required to speak a very long disclaimer.

What do you suggest they cut from the ad?
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Here is the absurd spoken disclaimer that appears would need to be substituted for much of the
television ad copy.

I am John Smith, the chief executive officer of American Action for the Environment,
and American Action for the Environment approves this message.

When [ tried speaking this disclaimer, it took me 7-8 seconds. Some persons have longer names
or titles, and some groups have longer names, such as The American Academy of
Otolaryngology—Head and Neck Surgery that would make the disclaimer far fonger.

Now if this was a radio ad, here is what would have to be spoken today:
Paid for by American Action for the Environment.
Under the bill it appears the required spoken disclaimer would be as follows:

Paid for by American Action for the Environment

www dot AmericanActionfortheEnvironment dot org (or the address or phone)

Not authorized by any candidate or candidate’s committee.

I am John Smith, the chief executive officer of Amcrican Action for the Environment,
and American Action for the Environment approves this message.

Major funders are Ronald B. Coppersmith and Donald Wasserman Schuitz

This disclaimer took me 20 seconds to speak. How are groups supposed to purchase 30 second
radio ads, a common length for radio ads?

Although this legislation does provide for the FEC to exempt communications from the top two
funders list disclaimer if that imposes a hardship, the bill does not allow the FEC time to craft
regulations defining what constitutes a “hardship,” meaning organizations wishing to speak
during the 2012 elections will be forced to guess whether the FEC will find after-the-fact that
their specific situation warrants a hardship exemption.

Even beyond 2012, however, either the law would gut advertising on politics and issues, or the
FEC would have to craft a “hardship exemption™ that essentially exempted all ads of 30 seconds
or less — in which case, why include this provision in legislation at all? It is not clear that the
FEC would have any statutory authority to write an exemption other than for listing major
donors.

The issue of unconstitutional compelled speech is also still alive -- not only are citizens and
organizations forced to engage in government-required speech, but the very real possibility exists
that donors to organizations will be forced to be listed on an ad implying they “approve” of a
particular commercial when in fact they may have little interest or may even oppose the
particular expenditure. This is because the bill does not limit identification of “major funders” to
those who give or were solicited to support independent expenditures or electioneering
communications, but also includes persons or groups that give to an organization’s general

treasury.
3
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Finally, what does the disclaimer showing the group’s leader accomplish? Viewers and listeners
would learn something about John Smith — his sex, weight, appearance, race, age and accent. But
nothing additional about AAFE. How does this “disclose” anything relevant to judging AAFE’s
message? Do we want speech — whether it concerns issues or candidates — to be judged on that
basis?

Key Flaw #3: The bill is a solution in search of a problem. Current law already requires

disclosure of all spending on independent expenditures and electioneering communications
and ali contributions to further such communications.

[ think it is appropriate to review and illustrate some of the disclosures already required by law.

Current 2 U.S.C. 434(c) requires that groups report independent expenditures greater than $250.
This includes the name of the group, individual, or other entity that is doing the spending, the
date on which it occurred, the amount spent, the candidate who is supported or apposed by the
independent expenditure, the purpose of the expenditure and a statement certifying the
expenditure was made without coordination between the party authorizing the communication
and the candidate whom it promotes. This regulation requires that the reporting follow the
money—both who gives and who receives. For example, in the recent Massachusetts Senate
race, TeaPartyExpress.org spent hundreds of thousands on independent expenditures. However,
their political action committee, called Our Country Deserves Better PAC, was the source of the
funds. A simple search of the FEC website shows that both of these names are listed on the filing
papers, along with the names of any person who donated money that furthered the production of
the communication. An example is shown below:

SCHEDULE A

ITEMIZED RECEIPTS
Al Listed Line Numbers

Committee: OUR COUNTRY DESERVES RETTER FAC - TEAPARTYEXPRESS.ORG
Thare s ¢ 5tad o 111 Tpuinnd Racolpie

Pirplaving | through §00

Erviows Tue Poraiig
i Enplorey Duie T
HCantobator’s Name 2
iContdubor’s Abdme Secmpation e !
h ! MermoDercclption | Tt [
QUONTEN WARD B
{Po BOX 8000 4263
IMESQUETE. Hevada 89034
- DON WILLIAMS
1615 EVE DRIVE
ICONCORD, Culfoanin 34520
Dr. DONALD LIDSTER B N
7-109 EL MEFARA 0350
ALM DESERT, California 92050
IRODERT MAVFIELD tG050
11308 FICKFAIR EEED
USTIR, Texas 79750
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122187 COVERT ROAD RRTET 00
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Reporting also follows where the money in independent spending goes. A separate tab on the FEC
report shows the disbursements by the group—to whom each payment was made and for what
purpose. Consider the example below:

RUSSO MARSH + ASSQCIATES, INC.

PO BOX 1863
SACRAMENTO, California 95812

Purpose of Experditare: Email Newslstter Costs
Narne of Federal Candidate sapported ox opposed by expenditure: Scott Brovm
Office Saught: Senate

State is Massaclusetts in District

Date Expended = 010872010

Person Completing Form: Betty Preslay

Diate Signed = 02/18/2010

Amount Expended = $12027.73
Calendar YTD Per Elaction for Office Sought= $34867L.17

RUSSO MARSH + ASSOCIATES, INC.

PO BOX 1863
SACRAMENTO, Califorria 5812

Purpose of Expenditure: Internet Hewslatter Costs - Candidate Specifie

Name of Federal Candidate supported or opposed by expenditure: Seott Brown
Office Sought: Senate

State is Massachusetts in District

Data Expanded = 0110972010

Person Completing Form: Betty Presley

Date Signed = 02/18/2010

Amount Expended ~ $10500.00
Calendar YTD Per Election for Office Sought = $343671.17

2 U.S.C. 434(f) requires groups to report “electioneering communications™ when they exceed
$1,000.

Current law also requires reporting of “electioneering communications.” This mandates that the
identity of the person making the disbursement, any person sharing or exercising direction or
control over the activities of such person, the custodian of the books and accounts of the person
making the disbursement, the principal place of business of the person making the disbursement
(if not an individual), each amount exceeding $200 that is disbursed, the person to whom the
expenditure was made and the election to which the communication pertains be disclosed.
Contributions made by individuals that excced $1,000 are disclosed, accompanied by the
individual’s name and address.

As with independent expenditures, the reporting of electioneering communications also tracks the
money. Looking again at the Massachusetts Senate election in January 2010, a quick search of the
FEC database shows that the ambiguous-sounding group “Citizens for Strength and Security”
spent $265,876.96 for a communieation on Jan. 13, 2010. While the name of the group may not
reveal much, the list of donors who funded the electioneering communication do—the eight
donations listed came from two labor unions, the SEIU and Communications Workers of America.
Such concerns that corporations like Exxon could set up “shadow groups” through which to funnel
money for political advertisements are unfounded. That spending would be tracked just as the
disbursements by “Citizens for Strength and Security” were.
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Similarly, non-profit groups, such as 501(c)(4)s, are also subject to the same kind of disclosure
when they commit to running electioneering communications. FEC records show that Susan B.
Anthony List Inc., a 501(c){4), spent $32,840.00 on creating and airing a radio advertisement
called “Truth.” The funding for the ad came from ancther group, Wellspring Committee, Inc,

which

is clearly identified on the form.

Images 28991364108

SCHEDULE

9-A

Donation{s) Received

PAGE 34

A, Full Name of Donor

Date of Recaipt

Wellspring Gommittee, Inc u 5 b Y ¥ v v
- 05 16 2008
| Maifing Address of Donar
: 5502 Neison Lr Amount
H 43120.00
City State Zip
Managsas VA 20110 TransctioniD: FO2.000001
image# 28991364106
SCHEDULE 9-B PAGE 474
Disbursement(s) Made or Obligations
A, Full Name (Last. First. Middie Initial) of Payee Date of Disbursement or Obligation
SAH Media uow Y ¥ oY ¥
Mailing Address of Payse 05 19 2008
2204 Countryside Drive Amount
City State Zip Code 22840.00
Sitver Spring MD 20008 Communication Date
Name of Employer Oecupation e o2 ¥ gu 3e”
Transction D :  F32.000001

Purpose of Disbursement tincluding titles} of communication(s

Truth Padic Ad

Other disclosures required by existing law

In addition to the above reporting requirements, existing law requires that any organization
organized under section 527 of the tax code that does not file with the FEC (other than for

6



94

electioneering communications or independent expenditures) must also report its donors who give
more than $200 in the calendar year with the IRS, and that information is publicly

listed. Moreover, any group whose “major purpose” is the funding of express advocacy
expenditures—whether organized under section 527 or some other provision—would also become
a PAC, subject to additional, ongoing reporting to the FEC, including the names of all donors of
more than $200 to the group. Finally, as noted previously, all independent expenditures and
electioncering communications already must include “disclaimers” clearly stating who is paying
for the ad.

Key Flaw #4: The bill would add a new and complicated bureaucratic disclosure regime to
federal campaign finance law while federal elections are in full swing,

The legislation does not provide time for the FEC to update its regulations, ensuring that groups
wishing to speak would face confusion and uncertainty about what is permitted and how to report
undecr the new laws—perhaps the intent of incumbents wary of criticism. Groups would have to
choose between disclosing all their donors (violating the right of anonymous association
established in NAACP v. Alabama) and sctting up a separate account for campaign activity
(violating Citizens United’s holding that nonprofits, businesses and unions may spend from their
general treasuries).

Similarly, donors—inany unsophisticated grassroots activists unfamiliar with the laws—would
have to affirmatively request that their funds not be used on campaign activity to remain
anonymous. Current law mandates disclosure only when funds are given to further independent
expenditures or electioneering communications. This is sufficient to provide transparency. And it
avoids the misleading possibility that contributors to a group, whether the NRA or the Sierra Club,
who do not specifically earmark their contributions for such ads, may be associated with
advertisements they had no part in developing, and with which they may disagree.

Key Flaw #5: The new definition of the “functional equivalency of express advocacy” is
yague.

There is a new “functional equivalency of express advocacy” standard in the bill. Despite claiming
to be a “pure disclosure™ proposal, it adds a new and indecipherable definition to a core element of
campaign finance law. To remind the Committee, the bill states that any ad must be treated as an
independent expenditure if it:

Expressly advocates the election or defeat of a clearly identified candidate, or is the
functional equivalent of express advocacy because, when taken as a whole, it can be
interpreted by a reasonable person only as advocating the election or defeat of a candidate,
taking into account whether the communication involved mentions a candidacy, a political
party, or a challenger to a candidate, or takes a position on a candidate’s character,
qualifications, or fitness of office.

What does that mean? Doubtless, I could show 50 ad scripts to this committee, and its members
would disagree as to which are issue advocacy and which are “the functional equivalent of express
advocacy.” And if individuals who have gone through federal elections cannot agree, how can
grassroots organizers, many of whom may be new to politics? How is a group to know, in
advance, that it has not run afoul of this vague provision? How is it anything but an invitation to
burdensome and costly investigations by federal officials?
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Finally, even provisions that create specific burdens are themselves vague. I have already
discussed the requirement that advertisement disclaimers include a list of major donors. But,
unlike the heavily regulated “stand by your ad” provisions, no language is mandated for this
section of the disclaimers. And the FEC will have no time to provide guidance. How are speakers
supposed to know what they can and cannot do when the disclaimer that must be attached to every
last ad may be the source of a federal penalty?

Key Flaw #6: The rule regarding covered transfers is probably unenforceable, and will be a
nightmare for many non-profits.

The bill requires any entity transferring $1000 or more in funds to a “covered organization™ to
disclose its donors if the donor knew or “should have known” that the “covered organization” - a
definition that includes corporations, labor unions, trade associations, 527s, and non-profit
501(c)(4) organizations - would make expenditures or electioneering communications of $50,000
or more in the coming two years, or had made such expenditures in the prior two years. The look-
back requirement is bad enough; a donor may not know of those expenditures by another,
unrelated organization, and has no safe-harbor even if it inquires of the receiving organization and
receives an innocent but incorrect answer. The look-forward requirement, however, is worse. If
the donating organization does not “designate{], request[], or suggest[]” that the donation be used
for “campaign-related disbursements,” and does not make the donation in request to a “solicitatior
or other request” for “campaign-related disbursements,” and does not “engage(] in discussions ...
regarding ... campaign-related disbursements™ - all separate liability triggers - how is it supposed
to know that the organization will spend $50,000 on “campaign related disbursements™?

The provision seems designed to trip up the unwary and provide a means for post-hoc
investigations of unsuspecting organizations.

Conclusion
S. 2219 piles enormous costs on nonprofits and other speakers ~ costs that are certain to chill

speech, and which appear intended to aceomplish indirectly, through costly and arbitrary
compliance provisions, what the Congress may not do directly: silence disfavored speakers.
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David Keating

David Keating is the president of the Center for Competitive Politics (CCP), the
leading organization dedicated solely to protecting First Amendment political rights.

In 2007 Mr. Keating founded the organization SpeechNow.org due to his
frustration by the incessant attacks on the First Amendment. His goal was to give
Americans who support free speech a way to join together, pool their resources, and
advocate for federal candidates who agree with them—and work to defeat those who do
not.

At that time, current campaign finance laws were restricting SpeechNow.org’s
ability to engage in independent expenditures due to burdensome contribution limits on
their donors. This led to the court case SpeechNow.org v. FEC and the result was a ruling
by the federal courts that such a law was indeed unconstitutional. This ruling created
what has now become known technically as an Independent Expenditure Only Political
Committee, also known as a Super PAC.

Prior to becoming president of CCP, he was the executive director of the Club for
Growth. He has played a key role in helping the Club grow its membership and influence
in public policy and politics.

For many years, Mr. Keating served as executive vice president of the National
Taxpayers Union. Mr. Keating also served as the Washington Director of Americans for
Fair Taxation, a tax reform group that promotes passage of the FairTax to replace the
income tax.

In May 1996 he was appointed to the National Commission on Restructuring the
Internal Revenue Service by then Senator Bob Dole because of his leading role in the
development and passage of the Taxpayers® Bill of Rights. The Commission’s report was
released in June 1997, and served as the basis for legislation approved by Congress in
1998, which included a further expansion of taxpayers' rights as advocated by Mr.
Keating during his work on the Commission.

He also played key roles in passage of income tax indexing legislation to prevent
inflation from boosting taxpayers into higher tax brackets and passage of a bill to protect
innocent spouses from being dunned by the IRS for unfair tax debts.
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Richard L. Hasen
Executive Summary of Testimony on S.2219,
“The Democracy is Strengthened by Casting Light on Spending in Elections Act of 2012~,
before United States Senate Committee on Rules and Administration,
March 29, 2012

Thank you very much for the opportunity to appear before you today to testify about
Senate Bill 2219, which would restore an effective set of disclosure tools to federal campaign
finance law. [ have written extensively about campaign finance law, and in particular about
campaign finance disclosure laws and the limits of such laws under the First Amendment. I
strongly support the proposed legislation as a way of closing loopholes and requiring the
disclosure of information that will deter corruption, provide the public with relevant information,
and allow for the enforcement of other laws—such as the bar on foreign money in U.S. elections.
The proposed legislation uses high dollar thresholds and enables contributors to tax exempt
organizations to shield their identity when making non-election-related contributions. These
steps ensure that First Amendment rights of free speech and association are fully protected.

In my testimony I will briefly explain (1) why changes in campaign finance law and
practice have made this legislation necessary; (2) the benefits of this bill for American
democracy; and (3) the clear constitutionality of the bill in the face of the argument that it will
chill speech protected by the First Amendment. Put briefly, the rise of 501(c)(4) and other
groups allows donors to shield their donations from public view, depriving the public of valuable
information and depriving the government of a valuable anticorruption tool. Full disclosure
helps voters make informed decisions, as recent experience with one-sided spending in a
California ballot race illustrates. Finally, courts have examined the extent to which campaign
finance disclosure can lead to harassment. Courts have found that even in the case of
controversial issues such as gay marriage, harassment is rare. Nonetheless, to preserve
individuals’ informational privacy, high threshold limits, as set in this bill, are appropriate.

Although members of the Supreme Court divided strongly in Citizens United over the
constitutionality of limits on corporate spending in elections, they voted 8-1 to sustain broad
disclosure requirements against constitutional challenge. It is my hope that the Senate will once
again return to overwhelming bipartisan agreement in favor of campaign finance disclosure.
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Chairman Schumer, Ranking Member Alexander, and Senators on the Rules
and Administration Committee:

Thank you very much for the opportunity to appear before you today to testify about
Senate Bill 2219, which would restore an effective set of disclosure tools to federal campaign
finance law. I have written extensively about campaign finance law, and in particular about
campaign finance disclosure laws and the limits of such Jaws under the First Amendment.’ 1
strongly support the proposed legislation as a way of closing loopholes and requiring the
disclosure of information that will deter corruption, provide the public with relevant
information, and allow for the enforcement of other laws——such as the bar on foreign money in
U.S. elections. The proposed legislation uses high dollar thresholds and enables contributors to
tax exempt organizations to shield their identity when making non-election-related
contributions. These steps ensure that First Amendment rights of free speech and association
are fully protected.

In my testimony I will briefly explain (1) why changes in campaign finance law and
practice have made this legislation necessary; (2) the benefits of this bill for American
democracy; and (3) the clear constitutionality of the bill in the face of the argument that it will
chill speech protected by the First Amendment. Although members of the Supreme Court
divided strongly in Citizens United over the constitutionality of limits on corporate spending in
elections, they voted 8-1 to sustain broad disclosure requirements against constitutional
challenge.? Tt is my hope that the Senate will once again return to overwhelming bipartisan
agreement in favor of campaign finance disclosure.

1. Why Changes in Campaign Finance Law Have Made This Legislation Necessary

Congress first enacted meaningful disclosure provisions in 1974, in the wake of
Watergate.” The 1974 Amendments to the Federal Election Campaign Act imposed broad
disclosure requirements on candidates, party committees, and political action committees
(PACs), and all who would spend money on election-related advertising. In 1976, the Supreme
Court in the Buckley v. Valeo case” upheld the Act’s disclosure requirements, even for very

! I have primary responsibility for drafting and updating the campaign finance chapters in DANIEL LOWENSTEIN,
RICHARD L. HASEN, & DANIEL P. TOKAJI, ELECTION LAW-—CASES AND MATERIALS (4th ed. 2008 & 2011 Supp.).
Chapter 18 covers campaign finance disclosure in depth. My most recent article exploring the Supreme Court’s
approach to campaign finance regulation is Richard L. Hasen, Citizens United and the lllusion of Coherence, 109
MICHIGAN LAw REVIEW 581 (2011). I have written the following articles specifically on the topic of campaign
finance disclosure: Richard L. Hasen, Chill Out: A Qualified Defense of Campaign Finance Disclosure in the
Internet Era, JOURNAL OF LAW AND PoLITICS (forthcoming 2012), draft available at:
http://papers.sstn.comy/sol3/papers.cfm?abstract id=1948313 and draft placed on file with this Committee; Richard
L. Hasen, The Surprisingly Easy Case for Disclosure of Contributions and Expenditures Funding Sham
Issue Advocacy, 4 ELECTION LAW JOURNAL 251 (2004); and Richard L. Hasen, The Surprisingly Complex Case for
Disclosure of Contributions and Expenditures Funding Sham Issue Advocacy, 48 UCLA LAW REVIEW 265 (2000).
1 have also written articles about campaign finance disclosure for the popular media, most recently, Richard L.
Hasen, Show Me The Donars: What's The Point of Campaign Finance Disclosure? Let’s Review, SLATE, Oct. 14,
2010, http://www.slate.com/articles/news_and_politics/politics/2010/10/show_me_the_donors.html.
2 Citizens United v. FEC, 130 S.Ct. 876, 914-916 (2006).
* On the legislative history and the history of the Buckley litigation, see Richard L. Hasen, The Nine Lives of
Buckiey v. Valeo, in FIRST AMENDMENT STORIES ch. 12 (Richard Garnett & Andrew Koppelman eds. 2011).
4 Buckiey v. Valeo, 424 U.S. 1, 65-84 (1976).
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modest contributions and spending, against First Amendment challenge, while recognizing that
any group which could demonstrate a threat of harassment is constitutionally entitled to an
exemption from disclosure. However, the Buckley Court found part of the disclosure law to be
vague, and it interpreted the law to apply only to what has come to be known as “express
advocacy,” advertising such as “Vote for Senator X.” The result of this interpretation was that
contributions and spending for many “issue advocacy™ ads went unreported.

Congress fixed the vagueness problem in the Bipartisan Campaign Reform Act of 2002,
or “BCRA” (commonly known as McCain-Feingold).> Among other things, BCRA requires
disclosure of contributions and spending on so-called “electioneering communications,” which
are radio and television advertisements featuring a federal candidate and broadcasting to a wide
audience close to the election. The Supreme Court upheld the disclosure provisions in the
McConnell v. FEC case,® and held that the provisions could be applied to a broad array of
ads—even those that are not the functional equivalent of express advocacy——in the Citizens
United case.”

Justice Kennedy’s opinion for the Court in Citizens United case incorrectly assumed that
current federal disclosure laws work effectively. He said that “A campaign finance system that
pairs corporate independent expenditures with effective disclosure has not existed before
today...With the advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold corporations and elected officials
accountable for their positions and supporters.”

Unfortunately, the world Justice Kennedy imagined has not materialized. The main
problem is that many political groups, which used to organize either as PACs or as 527
organizations, are no longer using these organizational forms. PACs and 527 groups must
regularly disclose their contributions. Many political groups are now using the 501(c)(4) or
other types of organization that require no public disclosure of contributors.” The information is
released only to the IRS. A strong argument could be made that some of these groups are
violating both the Internal Revenue Code—by not have a primary purpose of “social
welfare”—and the Federal Election Campaign Act—by not registering as political committees
despite having a major purpose of influencing federal elections. Lack of enforcement by these
agencies and uncertainty in the law make new Congressional legislation necessary.

How serious of a problem is secret money? A Center for Responsive Politics study

5 Pub. L. 107-155, 116 Stat. 81 (enacted March 27, 2002).
540 U.S. 93, 196 (2003).
? Citizens United, 130 S.Ct. at 915-16.
¥ Id. at 916.
® On the issue of the relationship between tax law and political activities since Citizens United, see the recent
symposium in the Election Law Journal, “Shadows & Light: Nonprofits and Politics in a Post-Citizens United
World” featuring Ellen P. Aprill, Political Speech of Noncharitable Exempt Organizations after Citizens United,
10 ELECTION LAW JOURNAL 507 (2011); Richard Briffauit, Nonprofits and Disclosure in the Wake of Citizens
United, 10 ELECTION LAW JOURNAL 227 (2011); Lloyd Hitoshi Mayer, Charities and Lobbying: Institutional
Rights in the Wake of Citizens United, 10 ELECTION LAW JOURNAL 407 (2011); Nancy E. McGlamery &
Rosemary E. Fei, Taxation with Reservations: Taxing Nonprofit Political Expenditures After Citizens United, 10
ELECTION LAW JOURNAL 449 (2011); and Donald B. Tobin, Campaign Disclosure and Tax-Exempt Entities: A
Quick Repair to the Regulatory Plumbing, 10 ELECTION LAW JOURNAL 427 (2011).

3



101

found that in 2010 the percentage of “spending coming from groups that did not disclose their
donors rose from 1 percent to 47 percent since the 2006 midterm elections,” and “501(c) non-~
profit spending increased from 0 percent of total spending by outside groups in 2006 to 42
percent in 2010.”'® This stands to be an even larger problem in 2012,

Furthermore, with the rise of “Super PACs™—political committees that take unlimited
contributions from individuals, corporations, and labor unions to spend on independent ads—
contributors can more easily shield their identity from the public, hiding behind innocuous
names like “Americans for a Strong America.” The public does not get the information on who
is funding the ads when it needs it the most—alongside the ad. Even worse, donors can shield
their identities by contributing to a 501(c)(4) which in turn donates to a Super PAC—as
recently happened when rnearly half of FreedomWorks” Super PAC contributions came from its
sister 501(c)(4)."! Disclosing that FreedomWorks’ contributions came from a FreedomWorks
affiliate is not helpful to voters.

2. The Benefits of the Bill for American Democracy

I turn now to the benefits of a bill providing for enhanced disclosure. In Buckiey v.
Valeo, the Court held that three societal interests justified the disclosure laws.

First, disclosure laws can prevent corruption and the appearance of corruption. Having
no more paper bags of cash makes it harder to bribe a candidate. There is a serious question
whether Justice Kennedy was right in Citizens United in stating that independent corporate
spending can neither corrupt nor cause the public to lose confidence in the fairess of the
electoral process. In a recent article,"? I explain how outside spending can corrupt, both directly
through threats against legislators to run large independent efforts against them unless those
making the threats get their way, and indirectly, through the fundraising pressures which an
outside money campaign brings to bear on legislators. Citizens United prevents Congress from
reimposing corporate limits on these anticorruption grounds. Disclosure is an important—
though second best—alternative to corporate spending limits to help ferret out corruption.

Second, disclosure laws provide valuable information to voters. A busy public relies on
disclosure information more than ever. This was apparent when California voters recently
turned down a ballot proposition that would have benefited Pacific Gas and Electric.”* PG&E
provided almost all of the $46 million to the “Yes on 16” campaign, compared with very little
spent opposing the measure. Thanks to California's disclosure laws requiring top contributor
names to be on ads, PG&E’s name appeared on every “Yes on 16” ad and the measure narrowly
went down to defeat. DISCLOSE has a similar provision for disclosure of the top funders.

19 Spencer MacColl, Citizens United Decision Profoundly Affects Political Landscape, Center for Responsive
Politics, Open Secrets Blog, May 5, 2011, 11:16 am, hitp://www.opensecrets.org/news/201 1/05/citizens-united-
decision-profoundly-affects-political-landscape.htm|.

' Robert Maguire and Viveca Novak, The Freedom Works Network: Many Connections, Little Disclosure, Open
Secrets Blog, March 16, 2012, 2:14 pm, hitp://www.opensecrets org/mews/2012/03/if-tk-year-veteran-indiana-
sen.html.

2 Richard L. Hasen, Of Super PACs and Corruption, POLITICO, March 22, 2012,
hitp://www.politico.com/news/stories/0312/74336.htmi. T have submitted a copy of this article for inclusion in the
record.

'* See Hasen, Chill Out, supra note 1 (draft at 16-17).
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Voters who know whether the NRA or Sierra Club backs a candidate will have valuable
information to make a more informed choice.

Third, disclosure laws help enforce other campaign finance laws. Worried about foreign
money in elections? Disclosure tells you how much money is coming in and from what source.
It will also deter illegal conduit contributions, whereby a contributor tries to launder
contributions through the use of one or more sham entities. Disclosure helps ferret out such
chicanery.

2. The Constitutionality of the DISCLOSE Act of 2012

I have a high degree of confidence that courts would hold constitutional the Senate’s
version of the DISCLOSE Act of 2012 if it were challenged on First Amendment grounds.
Preliminarily, let me note that I take the constitutional question very seriously, and I do not
believe that the constitutional question necessarily lines up with my view of good policy. In
2006, for example, I testified before the Senate Judiciary Committee that certain parts of the
Voting Rights Act that I supported were in danger of being struck down as unconstitutional.

The main constitutional claim likely to be made against the DISCLOSE Act of 2012 is
that it impermissibly chills the First Amendment rights of speech and association through the
requirement of disclosure. To begin with, the Supreme Court has repeatedly stated that groups
that can demonstrate a rea} threat of harassment are entitled to an exemption from disclosure. '
This provides a safety valve for any disclosure provision. Second, since Citizens United the
courts ]l}ave uniformly rejected broad-based attacks on disclosure rules orr grounds of chilling
effect.

In a forthcoming Article in the Journal of Law and Politics at the University of
Virginia,'® I closely analyze the claims of harassment that have been made in recent cases
surrounding controversial ballot measures concerning gay marriage and gay rights. Two
federal courts examined in detail evidence of harassment and found the claims wanting.'” While
some leaders of groups faced public protests, as to campaign contributors or signature
gatherers, there was nothing beyond the occasional “mooning” of someone collecting ballot
signatures. Harassment in this context is just not a common problem. As Justice Scalia
explained in a recent case, people participating in the life of democracy ordinarily should have
the “civic courage” to stand behind what they say.18

'* Buckley, 424 U.S. at 74; Brown v. Socialist Workers '74 Campaign Comm., 459 U.S. 87 (1982); Cifizens
United, 130 S.Ct. at 916; Doe v. Reed, 130 S.Ct. 2815, 2821 (2010).

' See Ciara Torres-Spelliscy, Has the Tide Turned in Favor of Disclosure? Revealing Money in Politics After
Citizens United and Doe v. Reed, 27 GEORGIA STATE LAW REVIEW 1057 (2011).

' Hasen, Chill Out, supranote 1.

" Doe v. Reed, No. C09-5456BHS, «-- F.Supp.2d -, 2011 WL 4943952 (W.D. Wash. Oct. 17, 2011);
ProtectMarriage.com v. Bowen, No. 2:09-CV-00058-MCE-DA, --- F.Supp.2d ----, 2011 WL 5507204 (E.D.

Cal. Nov. 4, 2011).

' Doe v. Reed, 130 S.Ct. at 2837 (Scalia, J., concurring in the judgment) (“Requiring people to stand up in public
for their political acts fosters civic courage, without which democracy is doomed. For my part, I do not look
forward to a society which, thanks to the Supreme Court, campaigns anenymously (Mcintyre) and even exercises
the direct democracy of initiative and referendum hidden from public scrutiny and protected from the
accountability of criticism. This does not resemble the Home of the Brave.”).

5
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In this same Article, I also discuss how the rise of the Internet has greatly decreased the
costs of obtaining information about even very tiny campaign finance contributions made to
controversial causes. While there is little evidence that the availability of such information has
led to harassment, I question whether the public gains much from having information about
these very small contributions made public. While not of constitutional magnitude, this interest
in “informational privacy” justifies having higher thresholds for disclosure of campaign-related
contributions. The DISCLOSE Act, with its $10,000 thresholds, provides that breathing room
for informational privacy.

Relatedly, the DISCLOSE Act provisions are ingenious in allowing contributors to non-
profits to keep that information private when the money will not be used for election-related
purposes. Either the non-profit can set up a separate account for election-related
disbursements—and only such information is disclosed to the public—or a contributor to a non-
segregated fund of a 501(c) can keep the information private through a written agreement that
the contribution should not be used for election-related ads. The DISCLOSE Act sensibly
targets the nature of the activity—contributing money for election-related ads—and not the type
of organizational form under the Tax Code, as the basis for requiring disclosure of contributor
information.

Thank you again for the opportunity to speak. 1 welcome your questions,
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CHILL OUT:
A QUALIFIED DEFENSE OF CAMPAIGN FINANCE DISCLOSURE LAWS
IN THE INTERNET AGE

RICHARD L. HASEN"

INTRODUCTION

Everywhere you look, campaign finance disclosure laws are under attack. The National
Organization for Marriage (“NOM?™), a group opposing marriage equality for gays and lesbians,
has filed numerous lawsuits attacking state campaign finance disclosure laws on constitutional
grounds.! Congress failed to fill the gaping holes in the federal disclosure rules that followed the
Supreme Court’s Citizens United decision,” freeing corporate and labor union money in the
political process.’ Senator and Republican leader Mitch McConnell ardently opposed the
DISCLOSE Act, which would have plugged some of those holes, despite his earlier calls for a

4 Republican

campaign finance system with no limits but full and instant disclosure.
Commissioners on the Federal Election Commission worsened things by embracing an

interpretation of existing federal disclosure law making it child’s play for political groups to

* Professor of Law and Political Science, UC Irvine School of Law. Prepared for presentation at Thomas Jefferson
Center for Free Expression conference, “Disclosure, Anonymity, and the First Amendment,” October 29, 2011,
University of Virginia. Thanks to conference participants, Bruce Cain, and Lloyd Mayer for useful comments and
suggestions, and to Jeremy Hufton for research assistance.

! Adam Liptak, A Blockbuster Case Yields an Unexpected Result, N.Y. TIMES, Sept. 19, 2011,
http://www.nytimes.com/2011/09/20/us/disclosure-may-be-real-legacy-of-citizens-united-case.htmi,

2 Citizens United v. FEC, 130 S. Ct. 876 (2010).

* Dan Eggen, Senate Democrats Again Fail to Pass Campaign Finance Disclosure, WASH. POST, Sept. 23, 2010,
http://www.washingtonpost.com/wp-dyn/content/article/2010/09/23/AR2010092304578.html.

* Editorial, McConnell’s Hypocrisy on Campaign Disclosure, LEXINGTON HERALD-LEADER, Aug. 1, 2010,
http://www.kentucky.com/2010/08/01/1372068/mcconnelis-hypocrisy-on-campaign.htmi. Democrats coupled their
disclosure proposal with new limits on campaign spending by government coniractors, a provision of dubious
constitutionality which doomed the chances for the disclosure portions of the bill to attract moderate Republican
support. Richard L. Hasen, Show Me the Donors: What s the Point of Campaign Finance Disclosure? Let's Review,
SLATE, Oct. 14, 2010,
http://www.slate.com/articles/news_and_politics/politics/2010/10/show_me_the_donors.single.html.

Electronic copy available at: http:/ssrn.com/abstract=1948313
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shield the identity of their donors.” The U.S. Chamber of Commerce strongly opposed attempts
by the Obama administration to impose disclosure provisions on federal contractors through
executive order,® and almost comically raised the specter that major American businesses will
suffer government harassment if compelled to disclose their campaign spending.” We face the
first presidential election since Watergate with the prospect that a significant portion of the
money spent on the election will remain secret to the public, though not necessarily to the
beneficiaries of the spending.

But attacks on disclosure have come not only from the right. Members of the academy,
and not just the usual suspects who oppose virtually all campaign finance regulation,8 have
criticized disclosure laws. Bill McGeveran chides election law scholars for failing to take
informational privacy concerns seriously, in the way scholars take such privacy interests
seriously in other areas of the law when rethinking the costs of campaign finance disclosure.’
Richard Briffault, a longtime supporter of reasonable campaign finance regulation, now believes
disclosure is inadequate to deter corruption, and that the potential chill of disclosure in the

Internet era warrants raising the threshold for disclosure of campaign contribution information.'®

® Richard L. Hasen, The FEC is as Good as Dead: The New Republican Commissioners are Gutting Campaign
Finance Law, SLATE, Jan. 25,2011,
hittp://www.slate.com/articles/news_and_politics/jurisprudence/2011/01/the_fec _is_as_good_as_dead.html.

¢ Coalition Letter from the U.S. Chamber of Commerce to President Obama on the Draft Executive Order (May 16,
2011), available at http://www.uschamber.com/issues/letters/2011/coalition-letter-president-obama-draft-executive-
order.

7 Jake Tapper, Chamber of Commerce: The White House Wants Our Donor Lists So Its Allies Can Intimidate Our
Donors, POL. PUNCH (Oct. 13, 2010, 11:10 AM), http://abcnews.go.com/blogs/politics/2010/10/chamber-of-
commerce-the-white-house-wants-our-donor-lists-so-its-allies-can-intimidate-our-donors/. The interview quotes
Bruce Josten, executive vice president for government affairs for the Chamber as follows: “When some of those
corporate names were divulged, not by us, by others, what did they receive? They received protests, they received
threats, they were intimidated, they were harassed, they had to hire additional security, they were recipients of a host
of proxies leveled at those companies that had nothing to do with the purpose of those companies. So we know what
the purpose here is. It's to harass and intimidate.” So far as I can tell, most of these charges were never proven.
Others involved economic boycotts which are not harassment but protected First Amendment activity.

¥ BRADLEY A. SMITH, UNFREE SPEECH: THE FOLLY OF CAMPAIGN FINANCE REFORM 221-23 (2001).

° William McGeveran, Mrs. McIntyre’s Persona: Bringing Privacy Theory to Election Law, 19 WM. & MARY BILL
R1s.J. 859 (2011).

1 Richard Briffault, Campaign Finance Disclosure 2.0,9 ELECTION L.J. 273 (2010).

Electronic copy available at: http://ssrm.com/abstract=1948313
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Lioyd Mayer dismisses the anticorruption interest for disclosure laws in a single sentence,!! and
expresses considerable skepticism that current disclosure laws can serve the important
governmental interest of providing valuable information to voters.'> Bruce Cain believes that
many reformers push disclosure to dissuade people from giving money to campaigns, and he has
called for treating campaign finance disciosure information as we do sensitive individual level
census data—disclosed to the government but not to the public. '

In this short essay, I offer a qualified defense of government-mandated disclosure, one
which recognizes the concerns of these prominent academics but also sees much of the anti-
disclosure rhetoric of the Chamber and others as overblown and unsupported — offered
disingenuously with the intention to create a fully deregulated campaign finance system, in
which large amounts of secret money flow in an attempt to curry favor with politicians, but avoid
public scrutiny. To the contrary, disclosure laws remain one of the few remaining constitutional
levers to further the public interest through campaign finance law.

Even in the Internet age, in which the costs of obtaining campaign finance data about
small-scale contributions by individual donors often have fallen to near zero, there is virtually no
record of harassment of donors outside the context of the most hot-button social issue, gay
marriage, and even there, much of the evidence is weak. In the face of evidence of a real threat
of serious harassment, courts should freely grant exemptions from campaign finance laws. Even
absent proof of harassment, Congress and state legislatures should modify their disclosure laws
to protect the informational privacy of those individuals who use modest means to express

symbolic support for candidates or ballot measures. But major players in the electoral process

! Lloyd H. Mayer, Disclosures About Disclosure, 44 IND. L. REV. 255 (2010).
2

Id
3 Bruce Cain, Lead Essay, Shade from the Glare: The Case for Semi-Disclosure, CATo UNBOUND (Nov. 8, 2010,
11:08 AM), http://www.cato-unbound.org/2010/11/08/bruce-cain/shade-from-the-glare-the-case-for-semi-
disclosure/.
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generally should not be able to shield their identities under a pretextual appeal to the prevention
of “harassment” because of the important government interests in preventing corruption and
providing valuable information to voters which are furthered by mandated disclosure.

It is no surprise that the Internet has been primarily responsible for the loss of
informational privacy in the campaign finance disclosure context. Perhaps more surprisingly, the
Internet is at least indirectly responsible for strengthening the two primary government interests
supporting mandatory disclosure. As I will argue, the rise of the Internet was a prime force in
the unraveling of the older campaign finance regime, and the subsequent emergence of new
campaign finance organizations such as “Super PACs,” which raise the danger of the corruption
of elected officials dramatically. Disclosure laws may not be the best tool to police the potential
for corruption from these new or supercharged campaign finance vehicles (limits on corporate
and labor union spending, along with limits on contributions to independent expenditure
committees, are far better but currently unconstitutional). Nonetheless, disclosure laws are much
better than nothing in ferreting out when an elected official might act to benefit her supporters
rather than act in the public interest.

As for the information interest, campaign finance data, especially when included on the
face of campaign advertising, provides an important heuristic cue helping busy voters decide
how to vote. Such data assist voters who face Internet-driven information overload and a variety
of potentially misleading campaign ads seeking to mask the identity of those behind campaigns
and campaign advertising.

I CHILL
To listen to some critics of the recent attempts to plug the holes in our federal disclosure

laws, harassment of donors is commonplace and severe. In fact, the available evidence is to the
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contrary, and the reason for the focus on harassment is to fit challenges to campaign finance
disclosure laws into a narrow exception created by Supreme Court. The Supreme Court has
repeatedly upheld campaign finance disclosure laws against First Amendment challenge,'* most
recently in the Citizens United case, recognizing only an “as applied” exemption for people o1
groups facing a realistic threat of serious harassment.

Although much of the debate about harassment is empirical (how much harassment is
there?), the debate actually begins with a definitional problem about what constitutes
“harassment” of campaign contributors or spenders. The Supreme Court has been somewhat
unclear on the issue,'” so perhaps the best place to start is with Brown v. Socialist Workers 74
Committee,'® the one case in which the Court recognized that the Constitution mandated an
exemption based upon harassment for contributors to the Socialist Workers Party (“SWP”).

The harassment of SWP contributors was pervasive and egregious:

Appellees introduced proof of specific incidents of private and government
hostility toward the SWP and its members within the four years preceding the
trial. These incidents, many of which occurred in Ohio and neighboring states,
included threatening phone calls and hate mail, the burning of SWP literature, the
destruction of SWP members’ property, police harassment of a party candidate,
and the firing of shots at an SWP office. There was also evidence that in the 12-
month period before trial 22 SWP members, including four in Ohio, were fired
because of their party membership. Although appeliants contend that two of the
Ohio firings were not politically motivated, the evidence amply supports the
District Court’s conclusion that “private hostility and harassment toward SWP
members make it difficult for them to maintain employment.”

The District Court also found a past history of government harassment of the
SWP. FBI surveillance of the SWP was “massive” and continued until at least

' For the doctrinal history, see Richard L. Hasen, The Surprisingly Complex Case for Disclosure of Contributions
and Expenditures Funding Sham Issue Advocacy, 48 UCLA L.REV, 265 (2000). The one major exception to the
constitutionality of campaign finance disclosure laws appears is McIntyre v. Ohio Elections Comm’n, 514 U.S. 334
(1995), which recognized a right to anonymous campaign speech in certain circumstances. But as Professor
McGeveran explains, that case has been mostly ignored in subsequent Supreme Court cases. McGeveran, supra
note 9, at 859-60 (“Boy was I wrong [in] suggest{ing] the Supreme Court might find constitutional problems with
mandatory disclosure of modest campaign contributions.”).

> McGeveran, supra note 9, at 868.

459 U.S. 87 (1982).
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1976. The FBI also conducted a counterintelligence program against the SWP and
the Young Socialist Alliance (YSA), the SWP’s youth organization. One of the
aims of the “SWP Disruption Program” was the dissemination of information
designed to impair the ability of the SWP and YSA to function. This program
included “disclosing to the press the criminal records of SWP candidates, and
sending anonymous letters to SWP members, supporters, spouses, and
employers.” Until at least 1976, the FBI employed various covert techniques to
obtain information about the SWP, including information conceming the sources
of its funds and the nature of its expenditures. The District Court specifically
found that the FBI had conducted surveillance of the Ohio SWP and had
interfered with its activities within the State. Government surveillance was not
limited to the FBI. The United States Civil Service Commission also gathered
information on the SWP, the YSA, and their supporters, and the FBI routinely
distributed its reports to Army, Navy and Air Force Intelligence, the United States
Secret Service, and the Immigration and Naturalization Service.'’

In determining whether SWP supporters were entitled to a harassment-based exemption
from campaign finance laws, the Court took the fact-inquiry regarding harassment seriously. The
lesson of the case is that the threat of harassment must be proven, not assumed. And it must be
severe, not casual or minor, such as merely being “mooned” or “flipped off” by detractors for
engaging in controversial political activity.'®

A majority of the Supreme Court today likely would require proof of a potential for
harassment on the scale of what the SWP members faced in order to justify the granting of an as-

applied exemption to an otherwise constitutional disclosure law. In the recent Doe v. Reed

¥ Id. at 423-24 (footnotes omitted). One of the omitted footnotes, footnote 18, includes the following finding from
the district court:

“The Government possesses about 8,000,000 documents relating to the SWP, YSA . . . and their
members. . . . Since 1960 the FBI has had about 300 informants who were members of the SWP
and/or YSA and 1000 non-member informants. Both the Cleveland and Cincinnati FBI field
offices had one or more SWP or YSA member informants. Approximately 2 of the SWP member
informants held local branch offices. Three informants even ran for elective office as SWP
candidates. The 18 informants whose files were disclosed to Judge Breitel received total payments
of $358,648.38 for their services and expenses.”

Id at424 n.18.
¥ Doe v. Reed, No. C09-5456BHS, 2011 WL 4943952 (W.D. Wash. Oct. 17, 2011) (hearing allegations made of
signature gatherers for anti-gay rights referendum in Washington State).
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case,' the Court rejected a constitutional argument against the disclosure of the names of people
signing referendum petitions in Washington State, but it remanded the case to the district court to
consider whether the signers of a particular anti-gay rights referendum were entitled to an as-
applied exemption based upon proof of harassment. Although the Court, in dicta, split in the Doe
case over the precise standards for the as-applied harassment exemption to be applied on remand,
the District Court examining Doe on remand concluded that Justice Sotomayor’s standard, which
mirrors the Socialist Workers® standard, had the support of a majority of the Court.” This
standard requires proof of “serious and widespread harassment that the State is unwilling or
unable to control.”*!

With Socialist Workers likely enshrined as the governing standard, we can turn to the
empirical evidence of harassment. Using the Socialist Workers standard, evidence of harassment
of campaign finance contributors and spenders these days is sparse indeed. Violence,
intimidation, and government interference with unpopular groups in this country is currently
blessedly rare and even rarer among groups choosing to participate in the political process
through campaign contributions and expenditures. Indeed, outside the context of disputes over
gay marriage-related measures, it is hard to think of examples of even credible allegations of
harassment. As a political scientists’ amicus brief in the Doe case noted, “[w]ith respect to the
twenty-cight statewide referenda that have qualified for the ballot {nationwide] between 2000

and 2009, well over a million citizens have signed their names to petitions. Yet petitioners have

1130 S. Ct. 2811 (2010).

% Doe v. Reed, No. C09 5456BHS, 2011 WL 4943952, at *18 (W.D. Wash. Oct. 17, 2011).

2 Doe, 130 S. Ct. at 2829 (Sotomayor, J., concurring). One open question is whether the exemption is available
only to “minor parties” or “fringe groups.” See Doe v. Reed, No. C09 5456BHS, 2011 WL 4943952, at *5 (W.D.
Wash. Oct. 17, 2011).
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identified no individual petition signer—not one~—who has alleged any instance of harassment or
intimidation.”?

It is worth noting an ideological split on the empirical evidence of harassment. Judged
from their recent opinions, conservative Supreme Court Justices Thomas and Alito appear to
believe that intimidation of conservatives for their political opinjons is commonplace.” (I cannot
help but believe that the contentious Senate confirmation hearings for these Justices, especially
of Justice Thomas, contributed to a feeling of conservatives being under siege.) This concern
about leftist harassment appears to be widespread among staunch conservatives. As NOM lawyer
Jim Bopp recently put it in a posting to the Election Law listserv, “Blacks, gays and leftist[s]
were harassed yesterday;‘ conservatives and Christians are harassed today. And no one is safe
from the thugs and bullies tomorrow.”%*

But courts looking at the empirical evidence of harassment have concluded otherwise. In
the remand in the Doe case, the court found virtually no evidence that voters who signed of the

anti-gay rights referendum were subject to harassment.® Nor did financial contributors who

supported the referendum face harassment. It was true, and lamentable, that national public

2 Brief for Direct Democracy Scholars as Amicus Curiae in Support of Respondents at 12, Doe v. Reed, 130 S. Ct.
2811 (2010) (No. 09-559), 2010 WL 1256467 at *12.

B Doe, 130 S. Ct. at 2822 (Alito, J., concurring); id. at 2837 (Thomas, J., dissenting). Justice Thomas also dissented
on the disclosure issues in the Citizens United case. Citizens United v, FEC, 130 S. Ct. 876, 979-82 (2010}
(Thomas, J., concurring in part and dissenting in part).

* Posting of Jim Bopp, JBoppjr@acl.com, to law-election@department-lists.uci.edu (Oct. 17, 2011) (on file with
author) (quoted with the permission of the author).

» Doe v. Reed, No. C09 5456BHS, 2011 WL 4943952, at *18 (W.D. Wash. Oct. 17, 2011) (“Applied here, the
Court finds that Doe has only supplied evidence that hurts rather than helps its case. Doe has supplied minimal
testimony from a few witnesses who, in their respective deposition testimony, stated either that police efforts to
mitigate reported incidents was sufficient or unnecessary. Doe has supplied no evidence that police were or are now
unable or unwilling to mitigate any claimed harassment or are now unable or unwilling to control the same, should
disclosure be made. This is a quite different situation than the progeny of cases providing an as-applied exemption
wherein the government was actually involved in carrying out the harassment, which was historic, pervasive, and
documented. To that end, the evidence supplied by Doe purporting to be the best set of experiences of threats,
harassment, or reprisals suffered or reasonably likely to be suffered by R-71 signers cannot be characterized as
‘serious and widespread.’”).
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leaders of anti-gay marriage measures suffered some harassment, but mere petition signers or
contributors did not.?®

A federal district court judge reached the same conclusion in a challenge to the disclosure
of the names of contributors to Proposition 8, California’s anti-gay marriage initiative. On the
request for a preliminary injunction, the trial judge found a similar lack of evidence of
harassment to meet the Socialist Workers standard.”” The court recently granted summary
judgment for California on the same issue, ending the case.

Part of the rhetorical divide appears to stem from conservatives’ adopting a broader
definition of harassment than the one allowed by Socialist Workers. Most importantly,
conservatives seem to count economic boycotts as harassment. But as Elian Dashev argues in an
important student note, economic boycotts are themselves protected First Amendment activity
which should not be the basis for claiming a harassment exemption.?®

The United States Chamber of Commerce has raised its own harassment objection to a
proposed Obama administration executive order requiring disclosure of the campaign finance

activities of federal contractors.”” The Chamber describes what economists would term a form

% Jd. at *19 (Plaintiffs “have developed substantial evidence that the public advocacy of traditional marriage as the
exclusive definition of marriage, or the expansion of rights for same sex partners, has engendered hostility in this
state, and risen to violence elsewhere, against some who have engaged in that advocacy. This should concern every
citizen and deserves the fuil attention of law enforcement when the line gets crossed and an advocate becomes the
victim of a crime or is subject to a genuine threat of violence.”).

7 ProtectMarriage.com v. Bowen, 599 F. Supp. 2d 1197 (E.D. Cal. 2009).

% Elian Dashev, Note, Economic Boycotts as Harassment: The Threat to First Amendment Protected Speech in the
Aftermath of Doe v. Reed, 45 LOoY. L.A. L. Rev. 207 (2011).

¥ U.S. Chamber of Commerce, supra note 6 (“The proposed order will either encourage covered speakers to refrain
from exercising their constitutional speech rights so as to avoid jeopardizing their competitiveness for federal
contracts, or it will encourage speakers to alter their political messages in ways perceived to increase their chances
of being awarded federal contracts.”).
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of “rent extraction,” whereby politicians punish companies that do not contribute to the
politicians or their party (or who contribute to their rivals).*

But public disclosure actually should minimize, not exacerbate, the dangers of rent
extraction. Without public disclosure, politicians would be the only ones to know if they are
getting campaign finance support from a government contractor, and could shake down those
who do not support the candidate or her party. Public disclosure makes such retaliation by
politicians much less likely because the public can more easily see patterns of retribution. The
Chamber, representing the most powerful corporations in the United States, hardly seems akin to
those SWP members who faced violence and intimidation. 1am confident that Philip Morris and
Exxon Mobil can hold their own in the public square‘3 !

The bottom line is that constitutionally significant harassment is extremely rare, and in all
but the most hot-button cases (perhaps these days only in the gay marriage cases), we may safely
discount the danger of harassment as a reason for opposing generally applicable campaign
finance laws. Of course, all such laws should include procedures for receiving an as-applied
exemption upon showing the threat of serious and pervasive harassment of the Socialist Workers
variety. But the granting of exemptions should be rare because harassment is rare.

Despite the lack of evidence of harassment, federal, state, and local governments stiil
should dramatically raise the reporting thresholds for campaign finance contributions. The issue

here is not harassment but the informational privacy concern raised by Professor McGeveran.

®FREDS. MCCHESNEY, MONEY FOR NOTHING: POLITICIANS, RENT EXTRACTION, AND POLITICAL EXTORTION
(1997); see also Fred S. McChesney, Rent Extraction and Rent Creation in the Economic Theory of Regulation, 16
J. LEGAL STUD. 101 (1987).

*! Eric Lipton et al., Top Corporations Aid U.S. Chamber of Commerce Campaign, N.Y. TIMES, Oct. 21, 2010,
http://www.nytimes.com/2010/10/22/us/politics/22chamber.htm! (“These large donations [from major corporations]
— none of which were publicly disclosed by the chamber, a tax-exempt group that keeps its donors secret, as it is
allowed by law — offer a glimpse of the chamber’s money-raising efforts, which it has ramped up recently in an
orchestrated campaign to become one of the most well-financed critics of the Obama administration and an
influential player in this fall’s Congressional elections.”).
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For example, I live in a neighborhood populated by a number of liberals in the
entertainment  industry. I, or anyone else, can go to the Huffington Post’s
“fundrace.huffingtonpost.com” website and figure out which of my neighbors gave $100 to
Herman Cain and or conservative candidates. Those conservative neighbors making such
donations will not face harassment for making such contributions, but I would guess there would
be some whispering among the typical liberal people living in my neighborhood who would
think differently about these neighbors if they got this information. Whispering is not
harassment, but the entire process is unseemly and unnecessary.

This type of snooping is a new phenomenon facilitated by the Internet. One of the
pioneers of the study of money in politics, Professor Louise Overacker, reports how in the 1930s
she literally had to go into the men’s room at the House of Representatives to retrieve campaign
finance records from dusty, unlabeled bundles above some lockers.** Campaign finance data was
hard to come by. In the 1970s, if you wanted campaign finance records, you needed to go down
to the Federal Election Commission and peruse the papers organized by campaign, not donor. By
the 1990s, enterprising private organizations were digitizing the data for searching. Today,
anyone with an Internet connection can have the information about federal (and many state and
focal) campaign contributions in seconds from either the FEC, private organizations, or good
government groups such as the Center for Responsive Politics that maintains the indispensable
Open Secrets website and database.

The unseemliness of Fundrace-type snooping would be worth putting up with if
disclosure of very small contributions served some important interest. Knowing that one’s

Hollywood neighbor gave $100 to Herman Cain or one’s Houston neighbor gave $50 to

32 ROBERT E. MUTCH, CAMPAIGNS, CONGRESS, AND THE COURTS: THE MAKING OF FEDERAL CAMPAIGN FINANCE
LAW 25-26 (1988).
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Elizabeth Warren does not do much to prevent the corruption of these candidates or give voters
valuable information about choosing candidates. As Professor Mayer argues, modest contributors
are engaging in a symbolic act of support for the candidate. Like voting, such modest action
generally should be considered a private matter.

Privacy is also advisable given occasional disturbing instances of serious economic
boycotts against those making very small campaign contributions to anti-gay marriage causes.
As Dashev describes, the most famous victim was Majorie Christofferson who donated only one
hundred dollars in support of Proposition 8. After her donation was publicly disclosed, her
family-owned establishment, popular Los Angeles restaurant El Coyote, was besieged.”> While
boycotts are constitutionally protected and do not constitute legal harassment, the state interest in
disclosure of modest contributions is weak, and the cost of such disclosure can be more serious.

While the Constitution does not require raising the reporting thresholds, good policy
sense does. Only contributors giving over a more significant threshold, say $1000, should have
their names disclosed publicly (though all contributions of any amount should be reported to
government agencies to make sure there is no fraud, sham, or conduit contributions taking place

in campaigns, and government agencies should regularly audit these campaigns).

II. ANTICORRUPTION
In Buckley v. Valeo,*® the Supreme Court rejected a First Amendment challenge to a

provision of the Federal Election Campaign Act requiring individuals and groups that expressly
advocate the election or defeat of candidates for federal office to file reports detailing
contributions and expenditures with the Federal Election Commission. The Court upheld the

disclosure requirements because they furthered three “sufficiently important” interests: deterring

* Dashev, supra note 28, at 248.
3424 U.8.1(1976).
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corruption, by allowing interested parties to look for connections between campaign contributors
or spenders and candidates who benefit from those contributions or spending; providing
information helpful to voters; and aiding in the enforcement of other campaign finance laws,
such as contribution limits.

As Professor Briffault acknowledges, disclosure is not a strong anticorruption tool:** the
most direct way to prevent a candidate from being improperly influenced by money in
campaigns is to limit money in campaigns, not merely to shed a light on it. But spending limits
are now unconstitutional, even as to corporations and labor unions, and contribution limits are
coming under increasing constitutional pressure in the courts. Disclosure sometimes will be the
only weapon available to the government for combating corruption, aside from the possibility of
bribery prosecutions (which are themselves difficult to bring thanks to the Supreme Court’s
cases in that area). Mandated disclosure may not be a great tool, but it is better than nothing,
allowing the press, opposing campaigns, and the public to look for a connection between an
elected officials’ financial supporters and the actions taken in office by the official.

That need for a “better than nothing” tool has increased exponentially, thanks to post-
Citizen United developments, especially the rise of so-called Super-PACs. These PACs are
political organizations which can accept unlimited sums from individuals, corporations and labor
unions to fund election-related ads,’® Holes in disclosure law, and the ability to funnel money
through related 501(c){4) organizations, make it possible to shield the identity of most campaign

contributors to independent groups from public scrutiny.*’

% Briffault, supra note 10, at 287 (“Nor is it likely that disclosure enables the voters to define and enforce an anti-
corruption horm.”).

3¢ See DANIEL H. LOWENSTEIN, RICHARD L. HASEN & DANIEL P. TOKAX!, ELECTION LAW-—CASES AND MATERIALS
70-72 (Supp. 2011).

" Kim Barker & Marian Wang, Super-PACs and Dark Money: Pro Publica’s Guide to the New World of Campaign
Finance, PRO PUBLICA (July 11, 2011), http://www.propublica.org/blog/item/super-pacs-propublicas-guide-to-the-
new-world-of-campaign-finance.
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In Citizens United, Justice Kennedy, writing for a majority of the Court, appeared to
determine as an empirical matter for all cases that spending independent of a candidate cannot
corrupt a candidate or be an improper influence on her.*® As T have argued elsewhere,* this was
one of the least persuasive portions of the Court’s controversial opinion. If the Court believes
that the government may limit a $3000 contribution to a candidate because of its corruptive
potential, how could it not believe that the government has a similar anticorruption interest in
limiting $3 million contributions to an independent effort to elect that candidate? The
government’s anticorruption interest stemming from large contributions to such groups is
especially strong because these Super-PACs, while nominally independent, often have close ties
to candidates.

It is not even clear that a majority of the Court (or even Justice Kennedy) actually
believes Justice Kennedy’s statement that independent spending cannot corrupt. The holding in
Citizens United was in considerable tension with Justice Kennedy’s opinion from just a year
earlier in Caperton v. Massey,*® recognizing that a $3 million contribution to an independent
group supporting the election of a West Virginia Supreme Court Justice required that the Justice
recuse himself from a case involving the independent spender supporting his candidacy. The
Caperton Court pointed to the “disproportionate” influence of that spending on the race and at
least an appearance of impropriety.*’

With so much money sloshing around after Citizens United in these nominally

independent groups, the country needs mandated disclosure to attempt to ferret out and deter

% Citizens United v. FEC, 130 S. Ct. 876, 909 (2010).

% Richard 1. Hasen, Citizens United and the Nlusion of Coherence, 109 MicH. L. REV. 581 (2011).
4129 S. Ct. 2252 (2009).

Y See Hasen, supra note 39, at 611-15 (discussing tension between the two cases).
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quid pro quo cotruption. Without mandated disclosure, it will often be impossible for anyone—
rival campaigns, the press, or the public—to connect the dots.

We have already seen the role which the Internet has played on the cost side of mandated
disclosure. But the Internet has had a somewhat surprising role in increasing the state interest in
disclosure as well. Briefly put, the rise of the Internet has undermined the argument for the
“media exemption.”*? The media exemption provides that the government may constitutionally
timit for-profit corporations’ electoral spending but exempt from those limitations the spending
of the institutional corporate press, such as major newspapers and television stations.

In the pre-Internet era, many people (although not all)43 accepted the idea that major
newspapers could play an educative and civic role in elections that was different in kind than the
role played by for-profit corporations such as General Motors. But the line became harder to
defend with the rise of multiple media platforms via the Internet, and now social media. These
forces make it much harder to define who “the press” is (or whether it applies to a technology,
not an entity*"), and to draw defensible lines between those corporations entitled to the media
exemption and those who are not.

The inconsistency of the media exemption played a prominent role in Justice Kennedy’s
opinion in Citizens United, and provided a linchpin in the Court’s argument against further limits
on independent spending by corporatioris. After the corporate limit fell, other regulations fell
too, collapsing like a house of cards. The rise of unlimited contributions via 501(c)(4)s and

Super-PACs followed, dramatically increasing the danger of corruption in campaigns, especially

* Adam Liptak, In Arguments on Corporate Speech, The Press is a Problem, N.Y. TIMES, Feb. 7, 2011,
http://www.nytimes.com/2011/02/08/us/08bar.htmi; Richard L. Hasen, Campaign Finance Laws and the Rupert
Murdoch Problem, 77 TEX. L. REV. 1627 (1999).

*“ Contrast the majority opinion and Justice Scalia’s dissenting opinion on this point in Austin v. Michigan Chamber
of Commerce. Compare 494 U.S. 652 (1990) with id. at 679 (Scalia, J., dissenting).

“ Eugene Volokh, “The Freedom . . . of the Press,” from 1791 to 1868 to Now — Freedom for the Press as an
Industry, or Press as Technology, 160 U. Pa. L. REV. (forthcoming 2011),
hitp://papers.sstn.com/sol3/papers.cfm?abstract_id=1802229.
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when such spending and contributions remain undisclosed. The anticorruption need for mandated

disclosure is currently dire.

III. INFORMATION
Aside from the anticorruption function of campaign finance disclosure laws,” the

Supreme Court has recognized an important “information” function. Busy voters rely upon
campaign finance information to make decisions about how to vote, especially in initiative
campaigns. Campaign finance information provides busy voters with important cues about how
to vote:*® knowing a candidate is backed by environmental groups or the gun rights lobby may
be all you need to know to cast a ballot consistent with your interests.

This benefit of mandated disclosure was apparent when California voters recently turned
down a ballot proposition which would have benefited Pacific Gas and Electric (“PG&E»).
PG&E provided almost all of the $46 million to the “Yes on 16” campaign, compared with very
little spent opposing the measure. Thanks to Califomia’s disclosure laws, PG&E’s name
appeared on every “Yes on 16 ad and the measure narrowly went down to defeat.

As with the anticorruption interest, the information interest’s benefits can be exaggerated.
As Professor Mayer points out, disclosure of campaign finance information may be less useful in
the context of partisan general election campaigns, when voters can rely upon partisan labels
such as “Democrat” or “Republican.”*® Busy voters also may not have time to check campaign

finance data themselves, or see what opposing campaigns or the press have come up with out of

% The third interest the Supreme Court recognized in Buckley, the “enforcement” interest, is in fact a subset of the
anticorruption interest. Disclosure deters people who seek to evade contribution limits through giving in another’s
name-—supporting the enforcement of the law and the corruption that may follow from its non-enforcement.

“€ Elizabeth Garrett & Daniel A, Smith, Veiled Political Actors and Campaign Disclosure Laws in Direct
Democracy, 4 ELECTION L.J. 295 (2005).

47 For the relevant links, see Richard L. Hasen, Show Me the Donors: What’s the Point of Campaign Finance
Disclosure? Let’s Review, SLATE (Oct. 14, 2010),
http://www.slate.com/articles/news_and_politics/politics/2010/10/show_me_the_donors,singie.htmi.

* Mayer, supra note 11, at 260-71.
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the campaign finance data. Mayer acknowledges that disclosure on the face of the advertisement
is most helpful to voters in evaluating the messages, as with the PG&E advertisement.
Moreover, as Bruce Cain has argued,® it may be better for the government to provide
information in the aggregate (e.g., disclosing the amount of contributions from people working
for the oil and gas industry) than to provide individual information to voters because of the
potential for snooping and harassment.

Still, especially in the Internet era, campaign finance disclosure data can serve an
important public function in helping voters make choices consistent with their interests. Voters
looking for reliable campaign finance information are faced with information overload; a recent
Google search for Mitt Romney returned 189 million results. Campaign finance data are
especially reliable evidence as to who backs a candidate. If voters know who puts their money
where their mouth is, they will be able to make more intelligent estimates about the policy
positions of candidates.

In an era of dirty tricks, disclosure is especially important. Consider in this regard to two
incidents. The first involves an advertisement run in the 2010 Nevada U.S. Senate race between
the Democratic incumbent, Senate Majority Leader Harry Reid and his Republican challenger,

%0 The ad, run by the group called “Latinos for Reform,” was entitled “;No

Sharron Angle.
Votes!” (Spanish for “Don’t Vote”). Tt urged Latinos not to vote in the upcoming election
because President Obama and Democrats in Congress had promised a vote on immigration
reform and nothing yet had happened.

How should voters evaluate such an ad? Was this ad backed by a group such as

MALDEF, which supports comprehensive immigration reform? Thanks to campaign finance

* Cain, supra note 13.
i | give the details on this story in RICHARD L. HASEN, THE VOTING WARS: FROM FLORIDA 2000 TO THE NEXT
ELECTION MELTDOWN (forthcoming 2012). The quotations come from sources cited in chapter 5.
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disclosure data, we know that Latinos for Reform is actually supported by conservative
Republicans. The largest contributor to Latinos for Reform in 2008 was John T. Finn, a pro-life
activist in Southern California with no apparent Latino ties. The head of Latinos for Reform,
Robert Posada, was a former Republican National Committee chair whose idea of immigration
reform is “heightened border security, and drug enforcement; employee verification; and a
temporary worker program. ‘No amnesty.’[]”

Why would this group urge Latinos not to vote? Latinos were a key constituency for
Senator Reid, and few supported Angle. Getting Latinos not to vote would help Angle win.
Voters knowing this information about who backs Latinos for Reform could help busy voters
know how better to evaluate the “;No Votes!” advertisement.

Second, consider the “fake Tea Party” episode in Michigan. Ruth Johnson, the
Republican Secretary of State of Michigan, recently called for increased financial disclosure to
expose schemes such as a Democratic scheme to run fake Tea Party candidates in the 2010

' One of the charged Democrats

elections to siphon off votes from Republican candidates.’
recently pled no-contest to his participation in the scheme. “The charges relate to a scheme to put
two county commission candidates and a state senate candidate on the ballot in November 2010,
without the candidates’ knowledge. The two Democrats were charged with forging the supposed
candidates’ signatures and falsely swearing under oath to qualify them to enter the race.”>

Campaign finance disclosure can help expose such chicanery and help voters make choices

consistent with their interests and preferences.

5! Ruth Johnson, Election System Reform Essential to Michigan, DETROIT NEWS, Oct. 20, 2011,
http://www.detnews.com/article/20111020/0OPINIONO1/110200337/1008/opinion01/Election-system-reform-
essential-to-Michigan; Stephanie Condon, Two Michigan Democrats Indicted in Fake Tea Party Scandal, CBS
NEWS POLITICAL HOT SHEET (Mar. 18, 2011), http://www.cbsnews.com/8301-503544 _162-20044674-503544.html.
*2 Jillian Rayfield, Michigan Dem Pleads No Contest in Fake Tea Party Scheme, TPM MUCKRAKER {October 20,
2011),

http://tpmmuckraker.talkingpointsmemo.com/2011/10/michigan_dem_pleads_no_contest_in_fake tea_party s.php.
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IV. CONCLUSION
Forget the hype from NOM and the United States Chamber of Commerce about violence

and harassment of campaign contributors being commonplace. We are fortunate to live in a
country where such harassment is very rare. Government harassment of unpopular groups, such
as members of the SWP, appears to have all but waned. While there are occasional and
lamentable private acts of harassment against the leaders of groups with the most controversial
causes, such harassment can be dealt with on a case-by-case basis rather than by a wholesale
abandonment of campaign finance disclosure laws, Economic boycotts do not count as
unconstitutional harassment. Disclosure thresholds should be raised significantly, not because of
the danger of harassment, but because disclosure of those making modest contributions interferes
with informational privacy while serving no important government interest.

When it comes to more significant funds being spent in the campaign context, however,
the calculus is different and mandated disclosure is desirable. In the post-Citizens United era,
when the country will be increasingly awash in money flowing through various organizations in
order to hide its true sources, mandated disclosure can serve the important interest in deterring
corruption and providing valuable information to voters. Those who want to significantly
influence political decisions in this country should have, in Justice Scalia’s words, the “civic
courage” to stand up for their political ideas.”® They should not hide behind the false threat of
harassment and have their influence hidden behind layers of anonymity, depriving voters of
information on who is bankrolling campaigns and, in the worst-case scenario, buying off corrupt

politicians.

** Doe v. Reed, 130 S. Ct. 2811, 2837 (2010) (Scalia, J., concurring) (“Requiring people to stand up in public for
their political acts fosters civic courage, without which democracy is doomed. For my part, I do not look forward to
a society which, thanks to the Supreme Court, campaigns anonymously and even exercises the direct democracy of
initiative and referendum hidden from public scrutiny and protected from the accountability of criticism. This does
not resemble the Home of the Brave.”).
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POLITICO

Of super PACs and corruption

By: Richard Hasen
March 22, 2012 06:13 AMEDT

Can super PACs and other outside campaign finance groups corrupt?

This question is at the heart of a case out of Montana which the Supreme Court will likely
decide next term. Corruption is an urgent question for 2012 voters — as outside spending on
federal elections skyrockets, and negative ads (sometimes paid for by undisclosed donors) flood the
airwaves in the wake of the Supreme Court’s controversial Citizens United decision.

Though | have no confidence that it will — the Supreme Court should reverse course
from citizens United. it should recognize real evidence showing that uniimited spending by
these groups can undermine society’s interest in preventing corruption and the
appearance of corruption. It is time to rein in the Super PACs and the their non-disclosing
cousins, political 501¢4s.

To understand the importance of the corruption issue — here’s a brief campaign finance
primer. since 1976, the Supreme Court has recognized only the government’s interest in
preventing corruption, or the appearance of corruption, as a justification for limiting
money in elections in the face of a First Amendment challenge. It is this anticorruption
interest that allows Congress to impose limits on political contributions made directly to
candidates.

At the core of Justice Anthony Kennedy's 2010 Citizens United ruling was his conclusion
that, in contrast to contributions to candidates, independent spending cannot corrupt. if
the spending is independent, Kennedy reasoned, and there is no chance of coordination,
there cannot be any quid pro quo.

Kennedy also rejected the idea that the concept of corruption should be read broadly
beyond bribery and related conduct to include “ingratiation and access.” In any case, he
noted, there was “scant evidence” that independent spending can even “ingratiate.”
Independent spending, he concluded without a shred of evidence, will not cause the
public to lose confidence in the electoral process.

Lower courts and the Federal Election Commission fottowed up on Citizens United with
rulings that led to the creation of outside groups — the Super PACs — which can collect
unlimited contributions to fund independent expenditure campaigns. They reasoned that
if Citizens United held that independent spending cannot corrupt, how couid
contributions to fund such spending corrupt? And it doesn’t matter whether the
contributor is a real person or an artificial corporation.

So long as the groups do not “coordinate” with candidates, they are free to raise and
spend what they wish.

it's time to rethink the whole relationship between independent spending and corruption.
Independent spending—and contributions funding independent spending—can indeed
spawn corruption both directly and indirectly.

10f3 3/27/2012 8:57 AM
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For example, consider evidence described by the late Judge m. Biane Michael in @ 2008 case
chalienging North Carolina’s limit on contributions to what we would now cail Super
PACs. The evidence submitted by North Carolina demonstrated the tactics of a group
called “Farmers for Fairness.” As Michael described the actions of “Farmers™

“Farmers created advertisements directly opposing certain legislative candidates. instead
of simply running the advertisements during election time, Farmers scheduled meetings
with legislators and screened the advertisements for them in private. Farmers then
explained that, unless the legisiators supported its positions, it would run the
advertisements that attacked the candidates on positions unrelated to those advocated by
Farmers..... The record reveals that Farmers did not discuss its central issue,
dereguiation of the hog industry, in its advertisements. Instead, it threatened and coerced
candidates to adopt its position, and, if the candidate refused, ran negative
advertisements having no connection with the position it advocated.”

A 2011 column by Norm Ornstein, a resident scholar at American Enterprise Institute, shows
these same kind of threats are reaching Congress. “As one senator said to me,” Ornstein
wrote, “We have all had experiences like the following: A lobbyist or interest
representative will be in my office. He or she will say, “You know, Americans for a Better
America really, really want this amendment passed. And they have more money than
God. | don’t know what they will do with their money if they don’t get what they want. But
they are capable of spending a fortune to make anybody who disappoints them regret it.”
No money has to be spent to get the desired outcome.”

Now you might think that such contact with candidates would count as illegal
coordination. Unfortunately, this is not the case. In fact, as Stephen Colbert
demonstrated with comedic genius, campaigns and Super PACs can cooperate and
communicate in numerous ways without running afout of the FEC’s technical coordination
rules. And any attempt to broaden the coordination rules to capture something like the
Farmers for Fairness tactics will no doubt be met with vociferous calls from the
anti-reform community that tighter coordination rules violate the First Amendment.

Large independent spending can also lead to indirect corruption. Ornstein’s column
explains that the prospect of a large Super PAC drop against a senator or representative
puts pressure on candidates to raise ever more money in $2,500 chunks (the largest
amount allowed for direct individual contributions) and lean on lobbyists for it.

“Ask almost any lobbyist,” Ornstein wrote, “I hear the same story there over and over —
the lobbyist met with a lawmaker to discuss a matter for a client, and before he gets back
to the office, the cell phone rings and the lawmaker is asking for money. The connections
between policy actions or inactions and fundraising are no fonger indirect or subtie.”

Maybe this counts as only “scant evidence” of a danger of corruption, or maybe Kennedy
meant to drain the term “corruption” of any meaning short of quid pro quo bribery. But for
most people, the potential for this kind of exchange raises troubling issues of corruption.

Even if this is not proof of “corruption” in Kennedy’s terms, it is proof of something closely
related which should count as much. The Supreme Court has recognized “appearance of
corruption” as an alternative basis for limiting campaign finance laws.

This alternative basis has always ieft me a bit squeamish-—laws should be justified based
on actual effects, not appearances. But a better way of conceptualizing this issue was

20of3 3/27/2012 8:57 AM
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described many years ago by Daniel Lowenstein, a law professor at University of California,
Los Angeles. The problem, Lowenstein wrote, is not an appearance of corruption, but an
actuality of a conflict of interest.

The money chase, now with unlimited outside money, creates too many unavoidable
conflicts for lawmakers. Lawmakers worried about millions spent against them will bend
to either please those outside groups or to curry favor with other groups to fight back.
QOutside money should be limited to prevent this pervasive conflict of interest which arises
between the interests of the big spenders and the public interest.

Finally, to make things worse, we have seen some political organizations shift from the Super
pac form to an abuse of the 501c4 form of organization. 501¢c4s are groups organized
under the tax code for “social welfare” purposes. But we are, for the first time, seeing
these groups spend big money on election-related advertising. They don’t need to disclose
their contributors publicly.

This dark money creates an even greater danger of corruption and conflict of interest.
The public won’t be able to see the connections between campaign money and a
candidate. But, at the same time, nothing stops contributors to these shadowy groups
from contacting Members of Congress and candidates with threats or enticements.

The Internal Revenue Service needs to take away the tax-exempt status of these c4
groups, and the FEC needs to start regulating them as political committees so that we
can get adequate disclosure. Congress needs to amend the disciosure laws as well — to
target the nature of the political activity, not how the group is organized under the tax
code.

The Supreme Court may not use the Montana case to reopen the evidentiary question
about the link between independent spending, Super PACs and corruption.

But if the court is willing to look at the evidence, the truth is inescapable.

Richard L. Hasen is professor of law and political science at University of California, Irvine
School of Law and author of the Election Law Blog. His boOk “The Voting Wars: From Florida 2000 to
the Next Election Meltdown” Will be published this summer by Yale University Press.
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Hearing on S. 2219, the DISCLOSE Act of 2012
March 29, 2012

Chairman Schumer and Ranking Member Alexander — I thank you for holding this hearing on
the blight of unlimited, anonymous corporate spending in elections, and on the DISCLOSE Act
of 2012, which would shine a light on that spending.

Sen. Schumer, you have demonstrated exemplary leadership and determination on this incredibly
important issue. In the 111™ Congress, due in large part to your efforts, the Senate came within
one vote of passing your DISCLOSE Act 0of 2010. In this Congress, following your lead,
Senators Bennet, Franken, Merkley, Shaheen, Tom Udall, and I have worked together on the bill
that the Rules Committee is considering today. With this legislation, every citizen will be able to
know who is spending these great sums of money to get their candidates elected. 1am pleased to
say that the DISCLOSE Act of 2012, which we introduced last week, is already cosponsored by
38 Senators.

The Supreme Court’s 2010 decision in Citizens United v. Federal Election Commission opened
the floodgates to unlimited corporate and special-interest money in elections, bringing about an
era where corporations and other wealthy interests can drown out the voices of individual voters
in our political system. Worse still, much of this spending is anonymous, so the public does not
even know who is spending millions to influence elections.

In the 2010 congressional elections, Citizens United produced a fourfold increase in expenditures
from super PACs and other outside groups compared to 2006, with nearly three quarters of
political advertising coming from sources that were prohibited from spending money in 2006.
Also in 2010, 501(c)(4) and (c)(6) organizations spent more than $135 million in unlimited,
secret contributions, with anonymous spending rising from one percent of outside spending in
2006 to forty-seven percent in 2010.

We are already seeing ominous signs of the influence of money on the 2012 elections. As of
Monday, super PACs, corporations, 501(c) organizations, and other groups had spent over $92
million, roughly two and a half times as much as in the same period in 2008. In the two weeks
leading up to Super Tuesday, outside PACs that supported the Republican presidential
candidates spent three times as much as the candidates themselves.

Our campaign finance system is broken, Immediate action is required to fix it.

The DISCLOSE Act of 2012 does two simple things:
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1. If you are an organization - like a corporation, a super PAC, or a 501(c)(4) group ~ spending
money in an election campaign in support of or opposition to a candidate, you have to tell the
public where that money came from, and what you’re spending it on, in a timely manner.

2. If you are a top executive or a major donor of an organization spending millions of dollars on
campaign ads, you have to take responsibility for those ads by having your name on the ad, and
in the case of an executive, appearing in the ad yourself.

These are reasonable provisions that should have wide support from Democrats and Republicans
alike.

The DISCLOSE Act of 2012 is a trimmed-down version of the original DISCLOSE Act — Call it
“DISCLOSE 2.0.” It includes only the most basic disclosure requirements from the original
DISCLOSE Act, and it has refined them to reduce the burdens on covered organizations as much
as possible while still achieving meaningful disclosure.

For example, we have raised the threshold for donations requiring disclosure from $600 to
$10,000. That may sound like a lot of money, but ninety-three percent of money raised by Super
PACs in 2010-2011 that can be traced to specific donors came in contributions of $10,000 or
more. This bill targets only the biggest spenders, while leaving smaller donations or dues
payments to membership organizations private.

The Act also does not require the disclosure of non-political donations, affiliate transfers,
business investments, and other transfers of money that have nothing to do with electioneering.

At the same time, however, the bill contains strong provisions to prevent the use of dummy
organizations or shell corporations to hide the true sources of funding.

Passing this law would prove to the American people that Congress is committed to fairness,
equality, and the fundamental principle of a government “of the people, by the people, and for
the people.”

1 look forward to working with any of my colleagues here in the Senate who feel that the voices
of American citizens should be defended, and I appreciate this Committee’s careful
consideration of this critical piece of legislation.
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Senate Rules & Administration
United States Senate
‘Washington, DC 20510

Re: ACLU Opposes S. 2219 — The Democracy is Strengthened by
Casting Light on Spending in Elections (“DISCLOSE”’) Act

Dear Senator:

On behalf of the ACLU, a non-partisan organization with over half a million
members, countless additional supporters and activists, and 53 affiliates
nationwide, we urge you to oppose S. 2219, the Democracy Is Strengthened
by Casting Light on Spending in Elections (“DISCLOSE"”) Act when it is
considered before the Committee on Rules and Administration.'

The ACLU has been involved in the public debate over campaign finance
reform for decades, providing testimony to Congress on these issues
regularly and challenging aspects of campaign finance laws in federal court.

‘We acknowledge that the sponsors of the DISCLOSE Act seek the laudable
goal of fair and participatory federal elections. We also appreciate the
drafters’ efforts to address the ACLU’s concerns with previous campaign
disclosure legislation. And, we do support numerous campaign disclosure
and fair election measures that promote and inform the electorate, including
disclosures of corporate political spending to shareholders and rules that
provide low-cost airtime to all political candidates.

However, we believe this legislation ultimately fails in its attempts to
improve the integrity of our campaigns in any substantial way, while
significantly harming the speech and associational rights of Americans. We
urge you to oppose S. 2219 when it is considered before the Committee.

The election of public officials is an essential aspect of a free society, and
campaigns for public office raise a wide range of sometimes competing civil
liberties concerns. Any regulation of the electoral and campaign processes
must be fair and evenhanded, understandable and not unduly burdensome. It
must assure integrity and inclusivity, encourage participation, and protect

'S, 2219, 112th Cong. (2012). In significant part, S. 2219 resembles the House version of
the DISCLOSE Act (H.R. 4010, 112th Cong. (2012)). While we oppose both bills, these
comments will focus on S. 2219, on which there will be a hearing before the Senate Rules
and Administration Committee on March 29, 2012.

1
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privacy and rights of association while allowing for robust, full, and free discussion and debate
by and about candidates and issues of the day. Measures intended to root out corruption should
not interfere with freedom of expression by those wishing to make their voices heard, and
disclosure requirements should not have a chilling effect on the exercise of rights of expression
and association, especially in the case of controversial political groups.

Small donations to campaigns—and contributions of any size to political communications that
are made without any coordination with a candidate’s campaign—have not been shown to
contribute to official corruption.” Although the ACLU supports measures to guarantee the
independence of groups making independent expenditures, we are concerned that heavy-handed
regulation will violate the anonymous speech rights of individuals and groups that associate with
these independent expenditure groups, subjecting them to harassment and potentially
discouraging valuable participation in the political process.

The scope of the DISCLOSE Act, of course, extends beyond regulating the “Super PACs” that
are currently dominating the news, and have surely prompted this measure. The DISCLOSE
Act, as written, would infringe on the anonymous speech rights of donors to groups like the
ACLU, which engage in non-partisan issue advocacy that would be covered by the disclosure
requirements of the law under consideration.

We offer broad comments in four areas.

1. The DISCLOSE Act Would Radically Extend the Period During Which Special
Reporting Rules for Pure, Non-Partisan Issue Advocacy Apply.

The DISCLOSE Act expands the period of time during which issue advocates—those taking no
position in support of or in opposition to a political candidate—must disclose their donors if they
wish to publish issue ads.®> The Act would expand the “electioneering communications”
period—currently the 30 days before a primary and the 60 days before a general election—quite
significantly. For communications that refer to a candidate for the House or Senate, the period
would begin on January 1 of the election year and end on the election, and would encompass the
entire period following the announcement of a special election up to the special election. In
concrete terms, were this bill law now, the period for communications referring to a member of
this Committee would extend for a full 10 months before the 2012 election in early November,
wherceas currently the relevant period is limited to two months.

As aresult, the special reporting rules would apply to communications about all House members
and one-third of senators for effectively the entire second session of each Congress. During this
period of time—mnearly half of every Congress for members of the House—if any advocacy
organization wished to run an ad that even mentioned a candidate’s name, that organization
would face the obligation of publicly disclosing personally identifying information about many
of its donors. Such organizations would face two unsatisfactory choices: protect the privacy of
their donors by refraining from issue advocacy or give up the privacy of their donors and place at

?We acknowledge the increase in the trigger threshold to $10,000.
#8.2219 § (2)(a)(2).
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risk the opportunity for additional donations by those supporters. Either way, this bill would
have a deeply chilling effect on political speech about pending legislation for more than 40% of
each Congress.

For communications mentioning a presidential or vice presidential candidate, the period would
extend from 120 days before the primary or caucus in an individual state, which would radically
extend the heightened disclosure period in numerous jurisdictions. Under current law, the
electioneering communications period in Towa—the first state in the Republican presidential
nominating process-——started on December 4, 2011, 30 days prior to the caucus on January 3,
2012. Under the DISCLOSE Act, with respect to the presidential or vice presidential candidate,
that disclosure period for presidential candidates would extend all the way back to September 5,
2011, and would continue unabated until the election.

Accordingly, pure non-partisan issue advertising that happens to mention a presidential or vice-
presidential candidate—including ads commenting, for instance, on a candidate’s record on
contraception, gun control, or trade with China, and even if they assiduously avoid support or
opposition for the candidate—would be subject to the heightened disclosure rules in most states
for significantly more than a year before a general presidential election. For similar ads
mentioning other candidates, the special rules period will begin on January 1 of the election year.

The concerns are further heightened when, as in the current presidential election year, one of the
candidates is the incumbent president running for reelection. The result of the extended period is
a chilling effect on public criticism of the president or vice president, including truly non-
partisan criticism on specific policy issues, during more than a fourth of a president’s first term.

Both of these rules will impose a dramatic chill on the quantity and vigor of both partisan and
non-partisan political speech.

2. The DISCLOSE Act Fails To Protect the Anonymous Speech Rights of Donors Who
Have No Intention of Making a Gift for Political Communication Purposes.

The draft under consideration would require disclosure in two circumstances. A “covered
organization” that spends more than $10,000 in a cycle on “campaign-related disbursements,
and does not maintain a separate segregated aceount for such disbursements, would have to
disclose the identity, specific payments and aggregate amount donated of any person giving more
than $10,000 to the entity during the cycle.6 Any entity that maintains a separate segregated
aecount for such disbursements would only have to do the same for those individuals donating
specifically to that account in an amount greater than $10,000.

»S

# That is, virtually any politically active entity save organizations that are exempt from taxation under § 501(c)(3) of
the Internal Revenue Code. S. 2219 § (2)(b)(1)(e).
° Defined in 8. 2219 § (2)(b)(1)(d) to include independent expenditures and electioneering communications.
3 S.2219 § )®)(1)(@)2)(E).
S. 2219 § 2)(b)(1)@)2)E).
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Even with a $10,000 trigger, the present exceptions in the DISCLOSE Act may still leave the
door open to disclosure when a donor had no intention that a gift be used for political purposes,8
It is both impractical and unfair to hold contributors responsible for cvery advertisement that an
organization publishes, and even donors who give more than $10,000 may be small relative to
the size of the covered organization’s donor base as a whole.

Any effort to increase voter awareness of an organization’s funding must respect the freedom of
private association that the Supreme Court recognized in NAACP v. Alabama® In that case, the
Supreme Court sternly rebuked government-mandated membership disclosure regimes as thinly
veiled attempts to intimidate activist organizations that worked by instilling a fear of retaliation

among members of the activist group. The lessons of that time must not be lost simply because

the causes of today are different from those of the civil rights era.

The disclosure provisions are likely to do one of two things, particularly when an organization is
engaged in advocacy on controversial issues with which typical donors or members might not
want to be associated publicly. First, the organization might refrain from engaging in public
communications that would subject its donors to disclosure, in which case the organization’s
speech will have been curtailed. Alternatively, donors sensitive to public disclosure may refrain
from giving to the organization (or may cap disclosure just below the trigger threshold), in which
case the organization’s ability to engage in speech will have been curtailed. And in both cases,
those whose names are disclosed would be subject to personal, political or commercial impacts.

3. The DISCLOSE Act’s Unwieldy Disclaimer Provisions Threaten to Overwhelm the
Communications Being Disclaimed.

The DISCLOSE Act mandates disclaimers on television and radio advertisements that are
potentially so burdensome they could either drown out the intended message or discourage
groups from speaking out at all.'® The individual or organizational disclosure statement, and the
“top funders” statements, could conceivably take up so much of a television or radio spot that
they would overwhelm the political message. The hardship safety valve only applies to the “top
two funders” list for radio messages, and, in any event, it is unclear whether a provision for
“hardship” situations would satisfactorily resolve any problems.

The DISCLOSE Act would, of course, allow an organization to avoid these disclaimer
requirements if it eschews “electioneering communications” and “independent expenditures.”
This will be exceedingly difficult to accomplish, however, given that the electioneering
communications disclosure period will extend potentially more than a year for ads featuring a
presidential or vice-presidential candidate, and for almost as long for others. The burdensome
disclaimer requirements would be likewise difficult to avoid given the added uncertainty in the
definition of “independent expenditures,” as expanded by the DISCLOSE Act.

85,2219 § (2)(b)(1)(@)3)(B). The donor would have to specificaily prohibit, in writing, use of the funds for any
covered payment, and the covered organization would have to agree and then segregate the funds.

%357 U.S. 449, 460 (1958).

95,2219 § (3).
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The top funder statements are additionally troubling because they could require the prominent
endorsement of a political message by an individual or organization that has funded a group
without intending or desiring to control the content of a specific advertisement. The significant
funder for a given ad might be a supporter who has given money without designating its use for
the ad in question—or even the general political activity in question. For many organizations,
advertising is a small part of their overall operations, and the significant funder might even
disagree with the content of an organization’s advertisements while supporting the organization
as a whole. Any required disclosure statements should not compel individuals to endorse a
message with which they disagree or mandate that an organization alter its procedures to seek
significant funder approval of specific messages.

At best, the disclaimers could reduce the opportunity for “speech” in many advertisements by a
sizeable percentage. At worst, they would drive from the airwaves many organizations that wish
to share their views on important public issues. The DISCLOSE Act’s “hardship” provisions
apply only to radio and are of dubious practical utility. Current law already provides for the
disclosure of an advertisement's sponsor. There is no need for further requirements that limit or
discourage public discussion of important issues.

4. The DISCLOSE Act’s Ostensible Super PAC Provision is Vague and Unnecessary.

Section 4 of the DISCLOSE Act would extend the scope of the disclosure and disclaimer
requirements to “[a] political committee with an account established for the purpose of accepting
donations or contributions that do not comply with the contribution limits or source prohibitions
under this Act, but only with respect to the accounts established for such purpose” (emphasis
added). We question whether this addition is necessary given the extension of the independent
expenditure disclosure requirements discussed above. We are also concerned about the
vagueness of the term “for the purpose.” Accordingly, we urge the Committee to at least provide
greater specificity in the legislation describing those specific entities covered by this provision.

Additionally, we acknowledge the exclusion of organizations classified under 501(c)(3) of the
Internal Revenue Code, and appreciate the drafters’ attempt to narrow the sweep of the
legislation.

5. Conclusion

The ACLU welcomes rcforms that improve our democratic elections by providing for a properly
informed electorate. Some elements of the DISCLOSE Act move in that direction.
Unfortunately, the most promising proposal in past disclosure reform is missing in S. 2219. The
provision offering candidates the television advertising rates equal to the lowest amount charged
for the same amount of time in the previous 180 days is the type of solution that would increase
speech, rather than stifling speech about elections and issues of public importance.'! We also
suggest the inclusion of the shareholder disclosure provision in H.R. 4010, the House version of

! See, e.g., DISCLOSE Act, S. 3295, 111th Cong. § 401 (2010).
5
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the DISCLOSE Act. Shareholder disclosure is an appropriate and cffective way of promoting
transparency in political campaign expenditures.12

The clectoral system is strengthened by efforts to facilitate public participation, not by chilling
free speech and invading the privacy of donors to controversial causes. Indeed, our Constitution
embraces public discussion of matters that are important to our nation’s future, and it respects the
right of individuals to support those conversations without being exposed to unnecessary risk of
harassment or embarrassment. Only reforms that promote speech will bring positive change to
our elections, and overbroad disclosure requirements do the opposite.

Accordingly, the ACLU urges you to oppose the DISCLOSE Act when it comes before the
Committee for consideration.

Please contact Legislative Counsel Gabe Rottman if you should have any questions or comments
at 202-675-2325 or grottman @dcaclu.org.

Sincerely,

Fra bo™hurphy—

Laura W. Murphy
Director, Washington Legislative Office

M B/

Michael W. Macleod-Ball
Chief of Staff/First Amendment Counsel

s

Gabriel Rottman
Legislative Counsel/Policy Advisor

2 DISCLOSE 2012 Act, H.R. 4010, 112th Cong. § 4 (2012).
6
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Senate Rules Committee
305 Russell Senate Office Building
Washington, DC 20510

Dear Members of the Senate Rules Committee:

Thank you for this opportunity to submit a statement for the public record on S. 2219, the
Democracy Is Strengthened by Casting Light on Spending in Elections Act (“DISCLOSE") Act
of 2012. Alliance for Justice is a national association of over 100 organizations,
representing a broad array of groups committed to progressive values and the creation of
an equitable, just, and free society. AF] works to ensure that the federal judiciary advances
core constitutional values, preserves human rights and unfettered access to the courts, and
adheres to the even-handed administration of justice for all Americans.

We are the leading expert on the legal framework for nonprofit advocacy efforts, providing
definitive information, resources, and technical assistance that encourages organizations
and their funding partners to fully exercise their right to be active participants in the
democratic process. AF] is based in Washington, D.C. Alliance for Justice is a national
association of over 100 organizations. We are the leading expert on the legal framework
for nonprofit advocacy efforts, providing definitive information, resources, and technical
assistance that encourages organizations to fully exercise their right to be active
participants in the democratic process.

We ask that the attached statement be included in the hearing record for S. 2219.
Thank you for your consideration. We welcome the opportunity to discuss these issues
with you in the future.

Sincerely,

Nan Aron
President

emocrac
t

A national assocjation

of over 100 organizations dedicated to advancing justice and d
1Fn s ? { B




Shannon Billings
Director of Advocacy Programs

Abby Levine
Legal Director of Advocacy Programs

Attachment: Statement on S. 2219
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Alliance for Justice Statement on S. 2219

Based on our understanding of the current version of the bills, a lot of smaller—and even
larger—501(c)(3) public charities and 501(c)(4) social welfare organizations will limit
their advocacy and refrain from speaking out on environmental, economic, social justice,
and other important issues that protect and strengthen the public good.

We are troubled by the creation of the new term, “campaign-related disbursements,” that
covers both independent expenditures and electioneering communications. No one
disputes that independent expenditures are disbursements related to and focused on
campaigns. By defining electioneering communications as “campaign-related
disbursements,” however, the bill makes two troubling assumptions. First, it assumes that
any and all advertising that references an elected official is intended to influence their
reelection. Second, it assumes there are no legitimate advertising campaigns aimed at
influencing an elected official’s position on an issue or legislation. This is simply not true
and dilutes the disclosure for communications actually meant to influence elections.

This new terminology presents particular concerns for 501(c)(3) organizations. While
these organizations are prohibited by federal tax law from supporting or opposing
candidates for public office, are appropriately excluded from the definition of “covered
organizations,” it is our understanding that they still must disclose electioneering
communications under the existing regime. Forcing them to report a greater number of
electioneering communications, characterized as “campaign-related,” could wrongly
suggest that they are engaging in prohibited activity and lead to frivolous complaints and
unnecessary IRS examinations, at significant cost to the organization and divert the IRS
from important and valid complaints. Rather than run “campaign-related” advertisements,
these organizations may instead decide to remain silent—a loss to the policy-making
process.

This concern is exacerbated when the bill expands the period of time during which
communications are treated as electioneering communications. Under current law, an
electioneering communication is defined as a broadcast communication that refers to a
federal candidate within 60 days of a general election or 30 days of a primary election. S.
2219 significantly expands this time period to include any broadcast communication that
refers to a candidate for the House or Senate disseminated after January 1 of an election
year—the entire second session of a Congress. And, where a broadcast communication
refers to a candidate for President or Vice President, the time period is broadened to

A national association of aver 100 organizations dedicated to advancing justice and democrac
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include any such ad disseminated in the period beginning 120 days before the first primary
or preference election or convention—beginning as early as September of the year
preceding a presidential election. To be clear, this rule applies when an elected official is
merely mentioned in the advertisement even if their candidacy or an election is not. The
fact that the official is up for reelection is sufficient to meet the standard for electioneering
communication.

To understand the potential impact of the new time periods for all entities, consider, for
example, an ad like the following if it were aired on CBS in Rhode Island on April 2012 with
the legislation in place:

“Our elections have been co-opted by wealthy corporations. We need to change

the law. Call Senators Reed and Whitehouse and tell them to vote yes on the

DISCLOSE Actof 2012.”

Because Senator Whitehouse is up for reelection in November 2012, he is a candidate for
public office and, thus, this ad will be considered an electioneering communication under
the expanded windows of the proposed bill. Clearly, this ad is not intended to influence the
election nor is it intended to be campaign-related. The hypothetical organization wants the
bill to pass and would run the ad even if neither of the senators were up for reelection.

The practical effect of this expanded window is that any and all broadcast communications
during the vastly expanded prescribed timeframe—whether intended to influence a vote in
Congress, the signing of a bill by the President, thanking a Member for her vote, or even a
PSA featuring an elected official—would be characterized as “campaign-related.” This
reinforces the misconception that groups only run broadcast advertisements to influence
elections rather than to legitimately mobilize grassroots support for or opposition to
pending legislation.

We strongly believe that the Citizens United decision poses a threat to the integrity of the
clectoral process and we support legislation that provides for effective disclosure, while at
the same time protecting free and independent speech and promoting active participation
in elections by individuals and organizations. We applaud the goals of the DISCLOSE Act of
2012 and, in that spirit, are willing to bear some of the new administrative burdens that
will result. However, we want to make sure this legislation is crafted in a manner that does
not chill valuable, constitutionally protected speech. 501(c)(3) and 501(c)(4) organizations
are often the only voice for underrepresented and vulnerable communities in this nation,
and the new rules created by this legislation could effectively silence them.
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Our future depends on it. ACRreform.org
April 5,2012

U.S. Senate Committee on Rules and Administration
United States Senate

305 Russell Senate Office Building

Washington DC 20510

Attached is our Statement for the Record regarding the March
29, 2012 hearing on S. 2219, the “Democracy is Strengthened
by Casting Light on Spending in Elections Act of 2012

(DISCLOSE Act of 2012) for inclusion in the hearing record.

Thank you,
John Rauh

Chair of the Board and Chief Executive Officer
Jrauh@ACRreform.org
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Our future depends on it.

Statement for the Record
Hearing March 29, 2012 on S. 2219

The Disclose Act of 2012
April 5, 2012

The DISCLOSE Act of 2012 is sorely needed to provide the sunlight of transparency on our
political discourse and improve the health of our democracy. Given the unprecedented amoun’
of undisclosed spending that occurred in the 2010 mid-term elections and the expenditures
that have continued during this election cycle, there is a significant public interest in providing
voters with information on who is funding each candidate’s campaign.

Indeed, the American people have a basic right to know what entities are involved in trying to
influence their votes. Transparency is a fundamental value that lies at the heart of our
democracy and is essential to maintaining the trust between voters and elected officials. The
DISCLOSE Act of 2012 reflects this time-honored value.

Both the US Congress and the Supreme Court have long endorsed the importance and
constitutionality of the disclosure of political expenditures. Even as the US Supreme Court
issued its narrow 5-4 ruling in the case of Citizens United v. the FEC, an 8-1 majority
concurrently reiterated its support for the critical role that transparency plays in our elections.
It is time for Congress to enact legislation that implements this important principle. Without
broad disclosure of political expenditures, voters will be denied the opportunity to make truly
informed decisions ~ a hallmark of the democratic process.

On behalf of the Co-Chairs of Americans for Campaign Reform — former Senators Bill Bradley,
Bob Kerrey, Alan Simpson, and Warren Rudman ~we urge swift enactment of the DISCLOSE Act
of 2012 by the U.S. Senate.

Submitted by:

John Rauh

Chair of the Board and Chief Executive Officer
For Americans for Campaign Reform
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Testimony of
Adam Skaggs, Senior Counsel, and Mimi Marziani, Counsel,
Brennan Center for Justice at NYU School of Law’

On S. 2219, The Democracy Is Strengthened by Casting Light On Spending in
Elections Act (“DISCLOSE”) Act of 2012

Submitted to the Committee on Rules and Administration
U.S. Senate

March 28, 2012

Since Citigens United v. FEC lifted restrictions on independent spending in U.S. elections,
outside parties—including business corporations, unions, wealthy individuals, nonprofits, and Super
PACs—have spent astronomical sums on campaign advertisements. Because of numerous
loopholes in federal disclosure law, these spenders have essentially been able to choose whether, and
when, to publicly reveal the details of their spending, including the source of their funds. Asa
result, lawmakers, the media, and shateholders of politically-active corporations have been left with
incomplete information about this spending. Even worse, American voters have been left in the
dark about the individuals and groups spending millions of dollars to influence our votes.

The Brennan Center commends Senator Sheldon Whitehouse and the dozens of co-
sponsors of the DISCLOSE Act of 2012, and urges the Rules Committee to approve the Act
without delay. ‘This important legislation would fix three of the most serious flaws in our porous
federal disclosure scheme. Specifically, the Act would:

' The Brennan Centet is 2 non-partisan public policy and law institute that focuses on the
fundamental issues of democracy and justice. The Center’s Money in Politics project works to reduce the real
and perceived influence of special interest money on our democratic values. Our counsel defend canipaign
finance, public funding, and disclosute laws in courts around the country, and provide legal guidance to state
and local reformers through counseling, testimony, and public education. The Brennan Center thanks NYU
School of Law students Maty Kate Hogan and Alina Mejer, who work with the Center’s Money in Politics
project, for their invaluable assistance with today’s testimony. We also thank Sari Bernstein, a student at
Brooklyn Law School, and Sophia Ghiandoni, a student at Northeastern Law School, for their careful review
of this testimony’s citations.

2130 8. Ct. 876 (2010).
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(1) expand current reporting requirements to capture any outside person or organization that
spends substantial amounts of money on campaign advertising, either directly ot by
transferring money to another;

(2) accelerate the timetable for reporting such spending; and

(3) enhance current disclaimer requirements to provide more information on the face of
campaign advertisements.

As detailed below, each of these provisions would address specific—and serious—problems
that currently plague our elections process. They would safeguard the integtity of our elections and
shore up public confidence in our democracy.

Moreover, as Supreme Court case law, including Cziigens United, makes abundantly clear,
these crucial reforms stand on unquestionably firm constitutional ground.  When information about
the individuals and groups spending millions of dollars to influence elections is concealed, voters
lack the information they need to make informed choices at the polling place. The Supreme Court
has recognized that one cannot “satisfactorily answer the question of how ‘uninhibited, robust, and
wide-open’ speech can occur when organizations hide themselves from the scrutiny of the voting
public,” and has made clear that transparency in political spending furthers the “First Amendment
interests of individual citizens seeking to make informed choices in the political m'a.rkerplace.”3

For all of these reasons, the Rules Committee should approve the Act as quickly as possible,
so that it may be promptly considered by the full Senate. This is a crucial first step and one that, in
conjunction with the more sweeping reforms highlighted below, will create an election process that
is fair, trustworthy, and invites robust participation from the American people.

THE DISCLOSE ACT OF 2012 ADDRESSES GAPING LOOPHOLES IN
FEDERAL DISCLOSURE LAW

A. Expanded Reporting

The Disclose Act of 2012 would bring vastly incteased transparency to U.S. elections by
eliminating major loopholes in the existing disclosure regime. Although federal law requires political
advertisers to file a disclosure report once they spend more than $10,000 on “independent
expenditures” or “electioneering communications,” existing regulations severely undermine this
scheme. The FEC rules intended to implement this statutory mandate in fact allow political
spenders to withhold all information about the underlying source of funds unless contributors
expressly indicate that their donations wete given to further a particular ad. Not surprisingly,
donations are rarely earmarked in this manner, and savvy donors understand that it is not difficult to
contribute major support for electioneering while keeping their identities, and the amount of their

support, shielded from public knowledge.

Politically active nonprofits that are under no other obligation to disclose their suppotters—
such as social welfare nonprofits organized under section 501(c}(4) of the tax code and trade

3 MeConnell v. FEC, 540 U.S. 93, 197 (2003) {citation omitted).
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organizations organized under section 501(c)(6)—can thus permanently shield the sources of their
funding from public scrutiny.* Indeed, just a few weeks after Cizigens Unired was decided, one of the
country’s largest law firms advised its corporate clients that trade organizations could provide
“sufficient cover” from campaign finance disclosure. Now, trade organizations and 501(c)(4)
groups are enthusiastically taking advantage of political donors’ desire for secrecy, and playing a
larger tole in federal elections than ever before.

In the 2010 federal elections, the first after Citigens United, outside groups spent $294 million
on political advertising—an increase of more than 400 percent compared with the previous midterm
cycle." Forty-six percent of these expenditures—§135 million worth—was spent by groups that did
not provide any information about their sources of money.” And, of the ten highest spending
outside groups that year, seven disclosed nothing about their contributors—even though they
collectively accounted for nearly half of all outside spending.®

These trends are continuing. While the final totals cannot yet be known, nonprofits that do
not disclose any of their donors have already spent substantial money in the 2012 election cycle on
campaign advertisements. For instance, as of March 23, 2012

e The U.S. Chamber of Commerce, a trade association for business interests, has spent over §3.4
million dollars.

e Freedom Path, a consetvative advocacy group, has spent over $300,000.
* NARAL Pro-Choice America, an abortion rights group, has spent over $284,000.

e The National Organization for Marriage, which supports “traditional marriage,” has spent over
$50,000."

4 See, 6,8, BRUCE F. FREED & JAMIE CARROLL, HIDDEN RIVERS: HOW TRADE ASSOCIATIONS
CONCEAL CORPORATE POLITICAL SPENDING 1 (2006), available at
http:/ /www.politicalaccountability.net/index.phprht=a/GetDocumentAction/i/932 (“Trade associations are
now significant channels for company political money that runs into the tens if not hundreds of millions of
dollars, In 2004, more than $100 million was spent by just six trade associations on political and lobbying
activities, including contributions to political committees and candidates. None of this spending is recquired
to be disclosed by the contributing corporations.”).

5 Tim L. Peckinpaugh & Stephen P. Roberts, Citizens United: Questions and Answers, K&L Gates Client
Alert, (Feb. 12, 2010), http:/ /www klgates.com/icitizens-unitedi-questions-and-answers-02-12-2010/.

6 PUBLIC CITIZEN, 12 MONTHS AFTER: THE EFFECTS OF CITIZENS UNITED ON ELECTIONS AND
THE INTEGRITY OF THE LEGISLATIVE PROCESS 9 (2011) [hereinafter 12 MONTHS AFTER]; see generally Cory
G. Kalanick, Blowing Up the Pipes: The Use of (ci(4) to Dismantie Campaign Finance Reforrs, 95 MINN. L. REV. 2254,
(June 2011},

712 MONTHS AFTER, supra note 6, at 10,
8 1d.

? Running totals are compiled by the Center for Responsive Politics. Center for Reproductive
Politics, 2012 Outside Spending, By Groups, OPENSECRET.ORG,
http:/ /www.opensectets.otg/ outsidespending/ summ. pbp?eycle=2012&disp=Odtype=A&chrt=D (last
visited Mar. 26, 2012).
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Through the first five presidential primaries this year—in lowa, New Hampshire, South Carolina,
Florida, and Nevada—about 40 percent of TV advertising (more than $24 million worth) was
funded by nonprofit groups that will never reveal their contributors. ™

The ability of politically active nonprofits to conceal the identities of donors who refrain
from earmarking donations for specific advertisements is not the only way that these groups thwart
transparency in our elections. They also contribute to the so-called “Russian doll problem,” another
issue for which current reporting requirements offer no solution. Substantial media attention has
been dedicated to election spending by Super PACs—groups that can raise and spend unlimited
sums for electioneering, so long as they do not coordinate their expenditures with candidates. While
Super PACs must disclosure their donors, they can and do accept unlimited donations from
nonprofit groups that never reveal their donors. As a result, underlying donors can remain
anonymous simply by routing their money through an intermediary non-profit. Super PACs and
affiliated nonprofits have become so brazen in their efforts to exploit the Russian doll loophole that
comedian Stephen Colbert has lampooned current law as essentially legalizing money laundering.”
The problem is so severe that the New York Times enlisted the help of its readers in attempts to
discern the true sources of Super PAC funders.”

Many—if not most—Super PACs now operate with an affiliated 501(c)(4) to give camera-
shy donorts a means to contribute large sums of money without public scrutiny. For instance:

e In the 2010 midterm elections, American Crossroads Super PAC and its affiliated 501(c)(4)—
Crossroads GPS—spent a total of $39 million on campaign ads."” Of that total, Crossroads GPS
provided $17 million, all from undisclosed sources.” More recently, American Crossroads’ 2011
end-of-year filings underscored the important role played by Crossroads GPS: Neatly two-thirds
of the more than $50 million raised by the Supetr PAC came through this dark nonprofit.

e In 2011, Priorities USA Action, the Super PAC supporting President Obama, received one of its
biggest donations, $1 million, from the Service Employees International Union whose members

0 Dan Eggen, Secrer Money Is Funding More Election Ads, WASH. POST, Feb. 6, 2012,
http:/ /www.washingtonpost.com/ politics / secret-money-is-funding-more-election-
ads/2012/02/03/gIQAfTxEuQ_storyhrml.

11 See Interview hy Terry Gross with Trevor Potter, attorney to comedian Stephen Colbert, Fresh Air,
National Public Radio (Feb. 23, 2012), azaslable at http:/ /www.npr.org/2012/02/23/147294509/ examining-
the-superpac-with-colberts-trevor-potter.

12 See Michael Luo, Readers: Help Us Discover @ Secret Danor, N.Y. TIMES, THE CAUCUS BLOG, (Feb. 3,
2012, 10:35 AM), http://thecaucus.blogs.nytimes.com/2012/02/03 /a-crowdsourcing-experiment-help-us-
discovet-a-secret-donor/?src=tp.

13 Kalanick, s#pra note 6, at 2265.
4 1d. at 2266.

15 Danny Yadron, Crossroads Groups Raise 851 Million in 2071, WALL ST. |. WASH. WIRE BLOG (Jan. 31,
2012, 6:33 PM), http://blogs.wsj.com/ washwite/2012/01/31/ crossroads-groups-raise-51-million-in-2011/.
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are anonymous.'® And, in 2011, Prionties USA Action’s affiliated 501(c)4 contributed over
$200,000 of dark money.]7

e The Center for Responsive Politics found that, during the 2012 election cycle, at least five Super
PACs received “all or nearly all” of their funding from affiliated dark nonprofits:
o New Power PAC received 88% of its funding from Kentuckians for the
Commonwealth, a 501(c)(4) organization;
o Environment Colorado Action Fund received roughly 99% of its funding from
Environment Colorado, a 501(c)(4) otganization;
o ProgressOhio received essentally all of its funding from ProgressOhio.org, a 501(c)(4)
organization;
o Protecting America’s Retirees received essentially all of its funding from Alliance for
Retited Americans, a 501(c)(4) organization;
o National Association of Realtors Congressional Fund received all of its funding from the
501(c)(6) trade association that shares its name, ™

The DISCLOSE Act of 2012 would substantially advance voters’ interest in making
informed voting choices by ending the anonymous donot problem described above. The Act would
require that all major donors—specifically, those who have contributed more than $10,000 to 2
group spending money on campaign ads during an election cycle—be named in public reports to the
FEC. Moreover, the Act expands reporting requirements to cover indirect campaign spending—
deemed “covered transfers”—in order to curtail Russian doll concerns. Thus, if a group or person
gives funds to another for the express purpose of electioneering, in response to requests for
campaign ad funding, or with reason to know that such money would be used for such purposes,
that donation is subject to the same reporting requirements as a direct expenditure.

Furthermore, the Act would enhance disclosure while still protecting personal privacy.
Under the Act, donors can anonymously suppott a politically-active organization by specifying that
their contribution not be used for electioneering, in which case the donation is not subject to
disclosure. Similarly, the Act gives nonprofits the choice to set up a separate account for their
political fundraising and spending, thereby allowing them to keep the sources of their other funds
private.

B. Accelerated Timetable

The DISCLOSE Act of 2012 would also close loopholes in existing disclosure rules that
allow major election spenders to delay revealing details of their spending until well after voters have

i Priorities USA Action, JULY 31 MiD-YEAR REPORT (FEC FORM 3X) 14 (Sep. 22, 2011), available at
http:/ /images.nictusa.com/pdf/294/11932493294/11932493294.pd f#navpanes=0; Priorities USA Action,
JANUARY 31 YEAR-END REPORT (FEC FORM 3X) 20 (Jan. 31, 2012), avalable at
http:/ /images.nictusa.com/pdf/969/12970340969/12970340969.pd f#navpanes=0.

17 Priorities USA Action, JANUARY 31 YEAR-END REPORT (FEC FORM 3X) 21 (Jan. 31, 2012),
available at http:/ /images.nictusa.com/pdf/969/12970340969/ 12970340969.pdf#navpanes=0.

18 Kathleen Ronayne, Center for Responsive Politics, Same Super PACs Reveal Barest of Detatls Abont
Funders, OPENSECRETS.ORG (June 17, 2011, 8:00 AM), http:/ /www.opensecrets.org/news/2011/06/ some-
super-pacs-reveal-baresthtml.
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already cast their ballots. Existing disclosure provisions are inadequate because, under certain
circumstances, they permit significant delays between campaign spending and reporting. For
instance, under the regular general reporting deadlines for political action committees, some
contributions to Super PACs can be made up to seven months before they are disclosed, leaving
voters in the dark about campaign ad funders until after they have already voted. This precise
scenario unfolded earlier this year with tespect to four early primary states—Iowa, New Hampshire,
South Carolina and Florida. Voters in those states were bombarded with political ads in the lead-up
to the primaries, vet most of the Super PACs funding those ads did not have to disclose the names
of donors (some of whom had contributed as early as July 2011) until January 31, 2012, after the
relevant elections.”

Even worse, the January disclosute statements only accounted for contributions through
December 201 1—money contributed in Januaty was not disclosed until the end of February. This
monthly lag in reporting will continue throughout the primary season. If, for example, a deep-
pocketed suppotter of Rick Santorum or Mitt Romney gives a million dollars to a friendly Super
PAC three weeks before Pennsylvania’s April 24th primary, the details of that contribution—and the
ads it funds—will not be revealed until more than a month after votes are counted in the Keystone
State.

In the Digital Age, there is no reason for disclosure to be delayed for this long. The Act
would fix this problem by requiring a// outside spending groups, including Super PACs, to report
their major donors within 24 hours of each $10,000 expendirure.

C. Enhanced Disclaimers

Curtently federal disclaimers only identify the funding organization. Too often, the name on
the face of an ad is that of a benign-sounding group that obscures who is running the organization
and how it obtains its funding. As a result, the voter viewing the ad on his or her TV receives little
to no helpful information about the forces seeking to influence election results. Examples abound:

* During the 2010 election cycle, a group named “Coalition to Protect Seniors” spent $464,347 on
independent expenditures targeting Democratic candidates.” A New York Times reporter,
intrigued by television advertisements that featured a snarky talking baby, songht to learn more
about the group’s leadership and funders, but could find nothing more than an address at a Mail
Bozes Etc. store in Wilmington, Delaware.”

19 Eliza Newlin Carney, Deadline Arrives for Super PACs to Reveal Their Donsrs, ROLL CALL, Jan. 31,
2012, http:/ /www.rollcall.com/news /deadline_arrives_for_super_pacs_to_reveal_their_donors-211989-
1L.html.

2 Center for Responsive Politics, Coalition to Protect Seniors, OPENSECRETS.ORG,
http:/ /www.opensecrets.org/ outsidespending/detail. php?cycle=2010&cmte= Coalition%20t0%20Protect %2
0Seniors (last visited Mar. 26, 2012).

2t Mike Meclntire, The Secret Sponsors, N.Y. TIMES, Oct. 2, 2010, at WK1, available at
http:/ /www.nytimes.com/2010/10/03 /weekinreview/03mcintire. htuml.
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e “Citizens for Strength and Security” spent over $2.794 million on independent campaigning
through October 2010 to benefit Democratic candidates in federal elections.™ The
organization—a Super PAC and affiliated nonprofit—provides no public information about its
leadership or funders, although the Pharmaceutical Research and Manufacturers of America
apparently gave the group $2.5 million in 2010.” The only available addresses lead to a UPS
store on M Street in Washington—an address that is shared by several other politically-active
nonprofits—and a D.C. law firm.”*

Recent examples from state elections further illustrate this problem:

® During the 2011 Wisconsin Supreme Court race, a group named “Citizens for a Strong
America” funded an advertising blitz against candidate JoAnne Kloppenburg, but provided no
public information about its organization, leadership, or funders. The address listed for the
group led to a mailbox at a local UPS store and its phone number led to a full voicemail box.
Eventually, the Center for Media and Democracy discovered that “Citizens for a Strong
America” was controlled by a leader of Americans for Prosperity, a national organization largely
funded by billionaire David Koch. ™

® Ina 2010 Colorado ballot measure election, a group called “Littleton Neighbots Voting No,”
spent $170,000 to defeat a restriction that would have prevented Wal-Mart from coming to
town. When the disclosure reports for these groups were filed, however, it was revealed that
“Littleton Neighbors” was exclusively funded by Wal-Mart; it was not a grassroots campaign at
all®

The Act imposes enhanced disclaimer requirements on political advertisements that are
broadcast via radio or television. Specifically, the Act imposes a new “stand-by-your-ad” rule that
requires the highest ranking official of the spending organization to expressly approve of the
message. And, an organization must list the top funders whose donations paid for the

advertisement. These new requitements will prevent parties from hiding behind front groups to run

political ads, and will instantly inform the voting public of major financial players.

2T W. Farnam and Nathaniel Vaugn Kelso, Campaign Cash: Citizens for Strength and Security, WASH.
POST, http:/ /www.washingtonpost.com/wp-stv/politics/ campaign /2010/spending/ Citizens-for-Strength-
and-Security.html (last visited Mar. 27, 2012).

2 Michael Beckel, Drag Lobby Gave $9.4 Million to Nonprofits that Spent Big on 2010 Election,
HUFFINGTON POST (Feb. 27, 2012, 6:47), http:/ /www.huffingtonpost.com/ the-center-for-public-
integrity/drug-lobby-gave-94-millio_b_1305390.html.

24 Ryan Sibley, Grassroots’ Group Grows Mainly in Offices of D.C. Law and PR Firms, SUNLIGHT
FOUNDATION REPORTING GROUP (()Ct. 7,2010, 11:54 AL\D,
http:/ /reporting.sunlightfoundadon.com /2010/ grassroots-group/.

2 Lisa Graves, Group Called “Citizens for a Strong America” Operates out of a UPS Mail Drop but Runs

Expensive Ads in Supreme Court Race?, THE CENTER FOR MEDIA AND DEMOCRACY’S PRWATCH (Apr. 2, 2011,

6:37 PM), http:/ /www.prwatch.org/news/2011/04/10534/ group-called-citizens-strong-america-operates-
out-ups-mail-drop-runs-expensive-ad.

% See Def.’s Response Br. to Pls.” Motion for Summary Judgment, Sampson v. Coffman, 06-cv-01858

at 43-44 (D. Co. 2007) (Dkt. #34).



150

THE DISCLOSE ACT OF 2012 STANDS ON FIRM CONSTITUTIONAL GROUND

For more than three decades—from Buckley v. I/aleo,” upholding the post-Watergate
regulation of money and politics in 1976, through McConnell ». FEC, upholding the Bipartisan
Campaign Reform Act’s disclosure requirements for electioneeting communications in 2003, to
Citizens United and beyond—the Supreme Court has consistently and repeatedly held disclosure of
the source of campaign funds to be constitutional. This consistent and unbroken chain of Supreme
Court precedent leaves no doubt that the DISCLOSE Act of 2012 is constitutional.

In Buckley, the seminal case on money in politics, the Court explained that campaign finance
disclosure serves three key governmental interests: (1} “disclosure provides the electorate with
information as to where political campaign money comes from and how it is spent;”(2) “disclosure
requirements deter actual corruption and avoid the appearance of corruption by exposing large
contributions and expenditures to the light of publicity;” and (3) “disclosure requirements are an
essential means of gathering the data necessaty to detect violations™ of other campaign finance
regulations.” The Buckley court went on to find these interests important enough to justify any
incidental burdens on political speech that federal disclosure requirements could cause. In 2003, the
Court reaffirmed this triumvirate of governmental interests by upholding the disclosure
requirements for electioneering communications in the Bipartisan Campaign Reform Act.

More recently, in Citizens Unzted, eight justices voted to uphold challenged disclosure
requirements. In doing so, they explained thar even if “[d]isclaimer and disclosure requirements may
burden the ability to speak, , . . they impose no ceiling on campaign-related activities, and do not
prevent anyone from speaking.”™ And, the Court made clear that disclosure of money in politics
furthers important First Amendment values, and is a necessary component of our electoral process:

The First Amendment protects political speech; and disclosure permits citizens and
shareholders to react to the speech of corporate entities in a proper way. This
transparency enables the clectorate to make informed decisions and give proper
weight to different speakers and messages.”!

Since Cétizens United, lower federal courts—from Washington to Florida and from Maine to
Hawaii—have consistently and repeatedly upheld campaign finance disclosure laws.” Over and

7424 US. 1(1976).

28 540 U.S. at 95-107.

2 Buckley, 424 U.S. at 66-68.

3 Citizens United, 130 8. Ct. at 914,

3t Id. at 916; see also Doe #. Reed, 130 S. Cr. 2811, 2837 (2010) (Scalia, J., concurring) (“Requiring people
to stand up in public for their political acts fosters civic courage, without which democracy is doomed. For
my patt, I do not look forward to a society which, thanks to the Supreme Court, campaigns anonymously
(MeIntyre) and even exercises the direct democracy of initiative and referendum hidden from public scrutiny
and protected from the accountability of criticism. This does not resemble the Home of the Brave.”).

32 See, e.g., Family PAC 1. McKenna, Nos. 10~35832, 10-35893, 2012 WL 266111, at *6 (9th Cir. Jan.
31, 2012) (upholding $25 and $100 disclosure thresholds for reporting information about contributors to
political committees that support ballot measures); Nat'/ Org. for Marriage ». Daluz, 654 F.3d 115, 118 (1st Cir.
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over, these courts have stressed the importance of robust disclosure.” As the Ninth Circuit Court
of Appeals recently observed:

Campaign finance disclosure requirements . . . advance the important
and well-recognized governmental interest of providing the votng
public with the information with which to assess the vatious
messages vying for their attention in the marketplace of ideas. An
appeal to cast one’s vote a particular way might prove persuasive

2011) (finding that “relatively small imposition” for disclosing information about independent expenditures is
related to government interest in providing electorate with key informadon); Nat” Org. for Marriage v. McKee,
649 F.3d 34, 41 (1st Cir. 2011) (upholding Maine’s political committee financial disclosure requirements and
finding that provisions “neitber erect a barrier to political speech nor limit its quantity™), ¢ No. 11-1196, 40
(1st Cir. Jan. 31, 2012) (finding that “ballot question committee” law, like PAC laws, are constitutional and
that “transparency is a compelling objective’™), zert. denied, No. 11-559 (U.S. Feb. 27, 2012); Human Life of
Wash. Inc. v. Brumsickle, 624 F.3d 990, 1013 (9th Cir. 2010) (upholding Washington’s political committee
financial disclosure requirements and noting, “filndeed, it is the Supreme Court’s decision in Citigens United . .
. that provides the best guidance regarding the constitutionality of the Disclosure Law’s requirements.”);
SpeechNow.org v. FEC, 599 F.3d 686, 696-97 (D.C. Cir. 2010) (upholding ongoing disclosure requirements for
organizations making independent expenditures; finding ““Citizens United upheld disclaimer and disclosure
requirements for electioneering communications as applied to Citizens United, again citing the government’s
interest in providing the electorate with information™); Justice v. Hosemann, No. 3:11-CV-138-SA-SAA, 2011
WL 5326057, at *14 (N.D. Miss. Nov. 3, 2011) (holding that Mississippi’s disclosure forms are not “ovetly
intrusive” and that $200 threshold amount is rational and substantially related to government’s important
informational intetest); ProtectMarriage.com v. Bowen, No. 2:09-CV-00058-MCE-DAD, 2011 WL 5507204, at
*18 (E.D. Cal. Nov. 4, 2011) (finding that alleged harassment related to financial support of Proposition 8 did
not warrant exception from general disclosure laws); Nat/ Org. for Marriage, Inc. v. Roberts, 753 F.Supp.2d 1217,
1222 (N.D. Fla. 2010) (finding that Florida disclosure requirements connected to “electioncering
communications organizations” “would not prohibit [plaintiff] from engaging in its proposed speech™);
Yamada v. Knramoto, No. 10-00497 JMS/LEK, 2010 WL 4603936, at *1 (D. Haw. Oct. 29, 2010) (finding that
“Citizens United also endorsed disclosure™); Towa Right to 1ife Comm., Inc. v. Smithson, 750 F.Supp.2d 1020, 1026
(8.D. Iowa 2010) (finding “under Citigens Unired, ‘{tthe Government may regulate corporate political speech
through disclaimer and disclosure requirements™ (alteration in original)y; Wis. Club for Gromth, Ine. v. Myse, No.
10-cv-427-wme, 2010 WL 4024932, at *$ (W.D. Wis. Oct. 13, 2010) (refusing to enjoin Wisconsin’s
disclosure regulations; noting “[Pllaintiffs’ reliance on FEC 2. WRTL. ignores the Supreme Court’s later
treatment of disclosure and disclaimer regulations in Citigens United”); Ctr. for Individual Freedom v. Madigan, 735
E. Supp. 2d 994, 1000 (N.D. IlL. 2010) (upholding Ilincis’ registration, disclosure, and reporting provisions;
noting “in Citizens United, the Supreme Court expressly rejected the contention that election-law disclosure
requirements are limited to express advocacy or its functional equivalent”).

3 See, e.g., Nat'l Org. for Marriage . McKee, 649 F.3d at 41 (“. . . [Disclosure provisions] promote the
dissemination of information about those who deliver and finance political speech, theteby encouraging
efficient operation of the marketplace of ideas. As the Supreme Court recently observed, such compulsory
“transparency enables the electorate to make informed decisions and give proper weight to different speakers
and messages.” (citation omitted)); SpeechNom.org, 599 F.3d at 698 (“But the public has an interest in knowing
who is speaking about a candidate and who is funding that speech, no matter whether the conttibutions were
made towards administrative expenses or independent expenditures. Further, requiring disclosute of such
information deters and helps expose violations of other campaign finance restrictions, such as those barring
contributions from foreign corporations or individuals.”).

9
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when made or financed by one source, but the same argument might
fall on deaf ears when made or financed by another.™

The DISCLOSE Act of 2012 would advance the same goals of transparency as the scotes of state
and federal disclosure laws that federal courts have repeatedly upheld. The Act’s consttutionality
cannot be doubted.

THE DISCLOSE AcT 2012 1S A NECESSARY FIRST STEP

The public anger surrounding Citizens United provides Congress with a ripe opportunity to
strengthen federal disclosute and disclaimer provisions to ensure that voters are fully aware of who
is trying to sway their vote in national elections. In addition, we urge several additional “fixes” to
repair the damage wyrought by Cirigens United.

First, the Rules Committee should amend the Senate version of the Act to include a
provision parallel to that in the House version, which would require unions and corporations
engaged in political spending to disclose that spending to their membets or shareholders. Such an
amendment would buttress the already strong transparency provisions of the Senate version,
shedding additional light on election spending. Furthermore, with respect to corporate political
spending, Congress has the authority to modify the securities law to addtess managers’ use of
shareholder resources to influence elections—and Congress should do so. The Shareholder
Protection Act of 2011 (H.R. 2517) would require corporations to ptovide shareholders in publicly
traded companies with the right to vote on corporate political expenditures or would require
corporate boards to authorize such spending.

Second, in order to fundamentally address the role of money in politics, Congress must
embrace public funding for congressional elections. Small donot public funding, like New York
City’s successful program, would provide federal money to candidates who collect small donations
from their constituents.” By matching these small donation at a multiple rate—such as four-to-one
or six-to-one—small donor public financing would leverage the power of small donors and
incentivize candidates to focus on low dollar donations from their constituents instead of large
contributors from lobbyists and others advancing narrow goals. Such a systemic reform would
ultimately enhance voter participation and reduce the influence of special interests.

Finally, one critical way to counter the flood of new money into our electoral process is to
add millions of new voters to the voter rolls by modemizing our voter registration system. Under
the system proposed by the Brennan Center, as many as 65 million eligible Americans could join the
electoral system permanently—while curbing potential for fraud and abuse.® Such an approach

34 Brumsickle, 624 F.3d at 1008.

3 See, e.4., ANGELA MIGALLY, SUSAN LISS ET AL., BRENNAN CTR. FOR JUSTICE, SMALL DONOR
MATCHING FUNDS: THE NYC EXPERIENCE (2010),
http:/ /brennan.3cdn.net/8116be236784cc923{_jamGhenvw.pdf.

3 So¢ WENDY WEISER ET AL BRENNAN CTR. FOR JUSTICE, COMPONENTS OF A BILL TO
MODERNIZE THE VOTER REGISTRATION SYSTEM (2010),
http:/ /brennan.3edn.net/155262dffddd1£04f_xpm6bhja5.pdf; se generally VOTER REGISTRATION
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would automatically and permanently register all eligible citizens who wish to be registered, and
provide failsafe mechanisms to give voters the chance to cortect their registrations befote and on
Election Day. We urge the Committee to move forward with voter registration modernization
legislation as soon as possible.

ok koK k K

The DISCLOSE Act of 2012 closes longstanding loopholes that have permitted veiled
actors to fund political ads without full transparency. Congtess should pass this legislation promptly
to ensure that disinfecting sunlight illuminates our elections in 2012 and beyond.

MODERNIZATION, BRENNAN CENTER FOR JUSTICE,,
http:/ /www.brennancenter.otg/ content/ pages/voter_registration_modernization (last visited Mar. 27, 2012).
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March 28, 2012

To: Chairman and Members of Senate Committee on Rules and Administration
From: Kate Coyne-McCoy, Executive Director
RE: Testimony for Hearing on S. 2219, DISCLOSE Act of 2012

Brief testimony attached. We are deeply grateful for the opportunity and stand ready
to assist in any way possible. Below is contact information should you require anything
in addition.

Kate Coyne-McCoy

Executive Director

Coalition for Accountability in Political Spending {CAPS)
1 Centre St.

New York, NY 10007

401 578 0210

Kate@politicalspending.org
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Statement of Kate CoyneMcCoy
Executive Director
National Coalition for Accountability in Political Spending
Senate Committee on Rules and Administration

Hearing on the DISCLOSE Act of 2012

Mr. Chairman, Senator Alexander, members of the Committee, thank you very much for the
opportunity to submit testimony on behalf of the national Coalition for Accountability in
Political Spending (CAPS). My name is Kate Coyne-McCoy and I am the Executive Director of
CAPS, a bipartisan group of elected leaders from every region in the country working to curb
the influence of corporate money in elections. CAPS members have fiduciary responsibilities
in their state’s pension systems, and oversight responsibility for state procurement and
budgeting. Our members represent 9o million constituents and nearly one trillion dollars in
pension fund assets.

Qur current members include: Governor Pat Quinn (D) Illinois, State Treasurer Bill Lockyer
(D) California, State Treasurer Rob McCord (D) Pennsylvania, State Treasurer Janet Cowell
(D) North Carolina, Comptroller Tom DiNapoli (D) New York State, Public Advocate Bill de
Blasio (D) New York City, Comptroller Wendy Gruel (D) City of Los Angeles, State
Representative Bill Current (R) North Carolina, State Representative Pricey Harrison (D)
North Carolina, State Representative James Pilliod (R) New Hampshire, County
Commissioner Toni Pappas (R) Hillsborough County, New Hampshire.

We emphatically endorse this re-introduced Senate version of DISCLOSE and urge its passage.

The corrosive consequences of the Supreme Court’s decision in Citizens United v. Federal
Election Commission are becoming clearer with each passing day. It has sparked rising distrust
of government and its leaders, disgust with constant negative public relations campaigns from
unknown sources, and increasing doubt about the very nature of our electoral system.
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Massive sums of money are flooding our airwaves as a result of Citizens United, much of it in
secret, leaving the public to wonder who is paying for what, and why.

CAPS is currently engaged in a daily battle against the consequences of Citizens United.
Without strong leadership from Congress and passage of DISCLOSE, it is a battle we well may
lose, irreparably harming our democracy. Qur members are working to educate and mobilize
shareholders and consumers to pressure publicly held corporations into disclosing their
political contributions, while also pushing for tough campaign finance laws in their respective
jurisdictions.

We have stood in front of the Securities and Exchange Commission and called for a rule change
that would require publicly held corporations to disclose their political spending. We have
called on the Federal Election Commission to require full and timely disclosure of all funds
contributed to influence electioneering. We have produced reports, and spoken out in the
press, and written model legislation for introduction in states. We will continue to fight for
what we believe is the most pressing issue of our time. But Congress can make a profound
impact that far surpasses any of the strategies mentioned above, simply by passing DISCLOSE.

We note the differences in this version of the bill and are disappointed that it does not include
disclosure of corporate contributions to shareholders. We understand however, that this bill is
a first step—and a good one. We applaud the current version’s intent focus on transparency,
and specifically its proposal to strengthen disclosure requirements on secret spending.

The provisions which prevent corporations and wealthy individuals from using shell companies
or false organizations to hide contributions are essential for providing the transparency the
public demands. Lack of rigorous disclosure requirements have fostered the kind of sneaky
operations that citizens abhor. Our constituents demand and deserve to know as much as
possible about candidates, their supporters and our issues. This bill improves the likelihood
that citizens can easily access information about candidates for elected public service.

The massive amounts of money flooding our airwaves to date can only be expected to increase
as the election cycle gets into full swing. We urge you to do everything in your power to reverse
the corrosive consequences of Citizens United, and soon. We stand ready to assist you.

Thank you again for this opportunity.
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=, Common CAUSE

US Senate Committee on Rules and Administration

Committee Hearing on §, 2219, the “Democracy is Strengthened by
Casting Light on Spending in Elections Act of 20127 (DISCLOSE Act of 2012)

March 29, 2012

Statement for the record
Bob Edgar, president and CEO, Common Cause

During arguments for Doe v. Reed in April 2010, Justice Scalia eloquently if
perhaps inadvertently summed up the case for the DISCLOSE Act.

“Running a democracy takes a certain amount of ¢ivic courage,” he observed.
“And the First Amendment does not protect you from criticism or even nasty phone calls
when you exercise your political rights to legislate or to take part in the legislative
process.”

Civic courage is what the DISCLOSE Act is all about. It demands that those who
seek to influence our votes — individuals, corporations, associations of all stripes ~ have
courage and indeed the simple decency to let us know who they are. It recognizes that as
voters evaluate political speech, we have a legitimate need and indeed a right to know
who is paying for that speech.

This bill is different from its predecessors. It focuses selely on disclosure
provisions and does not contain any special exceptions for any group. It fixes the problem
of untimely disclosure of donors to Super PACs that surfaced during the 2012
presidential primaries. There is no good reason for further delay. T urge the committee to
act favorably and T urge Sen. Reid to schedule DISCLOSE for prompt action by the full
Senate.



158

Demos

IDEAS & ACTION

Testimony of Liz Kennedy, on behaif of Demos
Submitted to the United States Senate Committee on Rules and Administration
Hearing on the DISCLOSE Act of 2012, S. 2219
March 29, 2012

Chairman Schumer, Ranking Member Alexander, and Members of the Committee, thank you
for the opportunity to submit testimony on behalf of Demos for the record in support of the
Democracy is Strengthened by Casting Light on Spending in Elections Act of 2012. DISCLOSE is a
straightforward solution to the serious and pressing problem of “dark” money in our elections.
Congress has a responsibility to protect voters’ interests and the integrity of our democracy
with common sense disclosure and disciaimer legislation. We urge you to move forward to
enact these reforms without delay.

Secret political spending is a threat to our democracy

The need for transparency in political spending to inform voters and prevent corruption has
been uncontroversial, nonpartisan, and widely recognized for decades. in Citizens United v.
FEC" the Supreme Court relied on the assumption that the true sources of political spending
would be disclosed to support its decision to allow unlimited corporate money into the political
process. Justice Kennedy wrote that disclosure “enables the electorate to make informed
decisions and give proper weight to different speakers and messages.”? Unfortunately, the
disclosure rules that Justice Kennedy thought would ensure transparency and accountability are
not in place. Voters lack the tools to exercise informed judgment to evaluate the content of
political messages and to hold accountable those who choose to engage in political spending,
and the candidates who accept thejr financial support.

In the 2010 election, political spending by outside groups rose dramatically. These groups spent
more than four times as much as they did in the prior mid-term elections in 2006, from almost
$70 million to over $294 million.® Secret spending also shot up. Groups that didn’t disclose their
underlying donors report spending over $130 million, meaning over 46 percent of the outside
spending in the election was unaccountable.” Moreover, seven of the top ten outside spending
groups did not disciose the identities of their funders — this accounted for almost three-
quarters of all of the outside spending directed to influence the 2010 election.’

MEDIA CONTACT
Communications Department

CONNEST WITH DEMOS AT WWW.DEMOS.ORG
EOLLOW US AT @DEMOS_ORG

T FACEBOOK.COM/DEMOSIDEASACTION Lauren Strayer
istrayer@demos.org
KEEP GN ICP OF THE LATEST TRENDS AND AMALYSIS (212) 389-1413

FROM DEMOS AT QUR NEW BLGG, POLICYSHOP NET
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In our recent report “Auctioning Democracy: The Rise of Super PACs and the 2012 election,”
Demos and U.S. PIRG found that six out of the top ten Super PACs that raised the most money
in 2011 received money from untraceable sources.® The report, which is attached, also
highlights the use of shell corporations to obscure the original source of contributions.
Additionally, the analysis found that secret spending spiked dramatically right before the 2010
election, which is a pattern we expect to see repeated.

This cycle is predicted to break all spending records and we continue to see practices
resembling legal money laundering. Donors can give to certain tax-exempt organizations that
can themselves spend on elections, or can give to other groups that spend on elections, all
without the public knowing where the money is really coming from. Currently, non-profit
groups with anodyne names such as “Americans for Freedom” can accept unlimited
contributions from anonymous donors. Their financia! backers can remain anonymous because
FEC regulations only require the identification of donors who specify that their funds were to be
used for a particular political ad. “Americans for Freedom” can spend this dark money itseif. Or
it can direct the money to an independent political committee such as the ubiquitous Super
PACs, even an affiliated one such as “Americans love Freedom.” While political committees are
required to disclose their funders, there is no true informational value for a voter to fearn that
“Americans love Freedom” is funded by “Americans for Freedom.” The real identity of the
source of the money remains hidden.

When secret spending is directed through these conduits voters are denied the information
they need “to make informed decisions and give proper weight to different speakers and
messages.”” Moreover, secret political spending breeds unaccountable political favoritism,
undermining the health of a representative democracy, whereas disclosure requirements can
deter corruption. The Supreme Court recognized in the seminal campaign finance case Buckley
v. Valeo that “[a] public armed with information about a candidate’s most generous supporters
is better able to detect any post-election special favors that may be given in return.”®

Congress must act to hring transparency and accountabhility to political spending

DISCLOSE would close the loopholes in the disclosure regime. It would require the identification
of donors who give over $10,000 in a two-year cycle to any organization that engages in
political spending, unless these donors prohibit the organization from using their money to
fund political spending or the organization only funds its political activities through a separate
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account. This would improve transparency and allow the public to see who is really providing
the financial backing for efforts to influence elections. With this information a voter can learn
about the funder’s own motivation and interests, and judge their political speech accordingly.

DISCLOSE also contains “stand by your ad” disclaimer rules that would require all leaders of
outside spending groups that make campaign-related advertisements to appear in the ads
saying they “approve the message.” in addition, the top funders of the group financing the
advertisement would be disclosed in the ad. This will ensure that voters have access to real
time information in order to exercise judgment and seek accountability. Candidates have to
stand by the ads run by their campaigns. Outside groups and funders responsible for these ad:
should have to include the identity of their top funders, and the leader of the group should
have to take responsibility for the ad, just like the candidates. This is particularly important
since this cycle has seen an outsourcing of negative advertisements from the campaigns to
outside spending groups. In the 2012 Republican primaries, Super PACs have run more
advertisements than the candidates themselves, and while 27 percent of candidate campaign
money has gone to fund negative ads, Super PACs have spent 72 percent of their money on
negative ads.’

People and groups should not be allowed to conceal their political spending in order to avoid
controversy. Those who choose to use their financial resources to influence elections should
not be isolated from the fegitimate criticism that such activities may incur. The First
Amendment was never intended to prevent political actors from being held accountable for
their actions in the political marketplace. in 2009, a federal ludge in California refused to
exempt the groups who supported the passage of Proposition 8 from California’s disclosure
laws, writing:

Plaintiffs’ exemption argument appears to be premised . . . on the concept that
individuals should be free from even legal consequences of their speech. That is simply
not the nature of their right. Just as contributors [} are free to speak in favor of the
initiative, so are opponents free to express their disagreement through proper legal
means.'

in a recent Supreme Court case upholding disclosure requirements, Justice Scalia wrote:

Requiring people to stand up in pubtlic for their political acts fosters civic courage,
without which democracy is doomed. For my part, | do not look forward to a society
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which . .. campaigns anonymously [ ] and even exercises the direct democracy of
initiative and referendum hidden from public scrutiny and protected from the
accountability of criticism. This does not resemble the Home of the Brave.'

These disclosure and disclaimer provisions will enable voters to know in real time who is behind
efforts to influence their vote and who a candidate relies on for financial support.

Disclosure requirements are clearly constitutional

In Buckley, the Supreme Court held that requiring disclosure of political spending was justified
by several compelling interests: 1} it serves voters’ interest in knowing who is funding a political
message, and about a candidate’s allegiances; 2} it prevents corruption and the appearance of
corruption; and 3} it protects against circumvention of contribution limits by disclosing the
identities of those making contributions and the amounts contributed.’? These interests
continue unabated.

The Supreme Court has repeatedly upheld as constitutional broad disclosure requirements,
affirming that citizens have a right to know who spends money to influence elections. indeed, in
Citizens United, lustice Kennedy relied on the proposition that voters would know who was
funding campaign advertisements and thus would be able to judge the message accordingly. He
wrote:

With the advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold corporations and elected
officials accountable for their positions and supporters. Shareholders can determine
whether their corporation’s political speech advances the corporation’s interest in
making profits, and citizens can see whether elected officials are “in the pocket’ of so-
called moneyed interests.” The First Amendment protects political speech; and
disclosure permits citizens and shareholders to react to the speech of corporate entities
in a proper way. This transparency enables the electorate to make informed decisions
and give proper weight to different speakers and messages.*?

Thus, it is inaccurate to describe attempts to improve transparency in political spending as an
attempt to get around or overturn Citizens United. First, eight of the nine Justices joined
together in upholding the disclosure provisions challenged in the case. Second, effective
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disclosure of the source of funds used in political spending is a cornerstone of the reasoning in
the Citizens United decision.

Conclusion
To protect the integrity of our elections and democratic government from the corruption

inherent in secret political spending, we urge all members of the Committee to support the
DISCLOSE Act.

1130's. Ct. 876 {2010).

?1d. at 916.

® public Citizen, 12 Months After: The Effects of Citizens United on Elections and the Integrity of the Legislative
Process {2011), availabie at http://www.citizen.org/documents/Citizens-United-20110113.pdf.
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f Adam Lioz, Demos, & Blair Bowie, U.S. PIRG, Auctioning Democracy: The Rise of Super PACs & the 2012 Election
{2012}, available at http://www.demos.org/publication/auctioning-democracy-rise-super-pacs-and-2012-election.
’ Citizens United, 130 5.Ct. at 916.
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° 1. W. Farnam, “Study: Negative campaign ads much more frequent, vicious than in primaries past”, The
Washington Post, February 20, 2012, available at http://www.washingtonpost.com/politics/study-negative-
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EXECUTIVE SUMMARY

Démos and U.S. PIRG Education Fund analysis of Federal Election Commission data on Super PACs from their
advent in 2010 through the end of 2011 reveals the following:

* For-profit businesses use Super PACs as an avenue ro influence federal elections. 17% of the itemized funds
raised by Super PACs came from for-profit businesses—more than $30 million.

* Because Super PACs—unlike traditional PACs—may accept funds from nonprofits that are not required to
disclose their donors, they provide a vehicle fot secret funding of electoral campaigns. 6.4% of the itemized
funds raised by Super PACs cannort be traced back to an original source.

* Super PACs ate tools used by wealthy individuals and institutions to dominate the political process. 93% of
the itemized funds raised by Super PACs from individuals came in contributions of at least $10,000, from
just twenty-three out of every 10 million people in the U.S. population.

Scholarly and public opinion research demonstrares that big-money dominance of campaigns skews American
politics because wealthy donors have different lifc experiences and policy preferences than average-earning citi-
zens. For example, a Russel{ Sage Foundation survey of high-carners conducted berween February and June of
2011 revealed thar:

* Wealthy respondents were nearly 2.5 times more likely than average Americans to list deficits as the most
important problem facing our country.

« In spite of consistent majority public support for raising taxes on millionaires, among wealthy respondents,
“[t]here was little sentiment for substantial tax increases on the wealthy or anyone clse.”

* In spite of recent scandals on Wall Street, “more than two thirds of [survey] respondents said that the federal
government ‘has gone too fat in regulating business and the free enterprisc system.”
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INTRODUCTION

ey .

Super PAC. The mi

First, Restore our Future, a Super PAC supporting Mitt Romney, pummeled Newt Gingrich in lowa, opening the
door for conservative alternative Rick Santorum.® Then, casino billionaire Sheldon Adelson swept in to offer Mr,

his candidacy.’ This couldnt have been more critical to Gingrich whose own campaign fund was mired in debe?

In fact, through Florida’s GOP primary, outside groups—driven by Super PACs—had outspent candidates on
TV ads.* Restore Our Furure ran more than 12,000 ads in Florida alone )

Super PACs are technically “indépendent expendi-
ture committess,” political action comumitess o
do net conuribute directly o candidates or coord
nate their efforts with any candidate or camp o
Emerging from a combinatios of the | :
zens United v. Federal Election Comniss
Court ruling, 2 wer-coutt =
Now.org v. Federad Election Commii : )
FEC regulations and:advisory: opinions,the new
Super PACs may taise and spend-unlimived funds
CUNDMITED UNION AND CORPORATE from individuals; corporations, and urions pm\fide\:ﬁ
CAMPAIGN CONTRIBUTIONS WHO?” they comply with thie restrictions probibiting dirsct

.
Kb

contributions and coordinition with candidates,

"The first vestiicrion is clear ermnghm—Pri{)ritiés usa
Action,® the Super PAC formied tw help re-elect
President Obama, may not write a check to Barack
Obama’s campaign. This is because the Supreme
Court has ruled that large direct contributions pose
the risk of corruption or lis appearance,

s meant to give teeth to the fisst. After all, if a donor conld give
a $1 million comribution to Priorities USA Action and President Obama could control how that money is spent,

it would be the functional equivalent of making that contribution directly to President Obama’s campaign.

"The second restriction—against conrdination

But, unforrunately, as leading satitist Stephen Colbert has made abundantly clear,” and several notable exchanges
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during the Republican primary debates have confirmed,” the Federal Election Commission’s current rules around
coordination are ... a joke. Candidares are currently permitted to raise money for Super PACs supporting their
candidacies,”” and even appear in scripted ads run by them.” And, many of the Super PACs are run by close
associates of the candidates they support—often former staff, as Mr. Romney readily admitted about the Super
PAC supporting his candidacy. When he announced his candidacy for “President of the Unired States of South
Carolina” Mr. Colbert even re-named his Super PAC the “Definitely Not Coordinating with Stephen Colbert
Super PAC” to drive this point home.®

Super PACs represent much of what is wrong with American democracy rolled neatly into one package. They
are tools that powerful special interests and a tiny privileged minority can use to work their will by drowning
out the voices of ordinary Americans in a sea of (sometimes secret) cash.

We do not yet have nearly the full picture of how Super PACs have affected and will continue to affect the 2012
elections. Right now, we only have a complete picture of the year 2011. But, we can already see some disturbing
trends.

In spite of the Supreme Court’s current misguided jurisprudence, corporations are not people, and should not
be permitted to spend funds to influence elections.’ Super PACs provide a convenient way for them to do just
that—sometimes in secret. A significant percentage of Super PAC fundraising has come from for-profit busi-
DESSES.

In Citizens United, the Supreme Court majority relied heavily on the benefits of transparency, writing “disclo-
sure permits citizens. ... to react to the speech of corporate entities in a proper way. This transparency enables the
electorate to make informed decisions and give proper weight to different speakers and messages.””

But, as our research demonstrates, a small but significant percentage of the money raised by Super PACs cannot
be traced back to its original source.

When an oil company wants to help elect a senator who supports policies that boost its bottom line (such as
opening more federal lands or offshore sites to drilling) it will rarely sponsor an ad directly that says “Vore for
Senator Smith...Paid for by ExxonMobil.” More often, it will contribute to a Super PAC with an innocuous
name such as “Americans for Encrgy Solutions” which will sponsor the ad. Or, to make its sponsorship of the
ad completely invisible to voters, it can contribute to a 501(c)4 nonproht corporation (which need not disclose
its donors and can have a generic name such as “Americans for a Better Future”) which can spend this money
directly or in turn contribute to "Americans for Energy Solutions” Super PAC. Voters viewing the ad have no
way of knowing the profit motive behind the communication.

Super PACs also provide a vehicle for the very wealthy to exert unfair influence over elections. The contributions
to Super PACs that can be traced are dominated by a tiny minority of well-heeled individuals and institutions.
This violates the spirit of the “one-person, one-vote” principle and a basic premise of political equality: the size
of one’s wallet should not determine the strength of one’s voice in our democracy.

Whar can be done abour the Super PAC menace? Improving our democracy is never easy, but there are several
solutions at hand. Ultimately, the people musr act together through Congress and the state legislarures to amend
our Constitution to make perfectly clear that the First Amendment is not—and never was—intended as a tool
for use by wealthy donors and large corporations to dominate the political process. In the meantime, federal
agencies, Congress, the President, state legislatures, and municipalities all have roles to play. We provide specific
policy recommendations below.
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AUCTIONING DEMOCRACY

Democracy is a system for people of equal worth and dignity to make decisions about collective self-government.
Blections are the most concrete locus of popular dedd

or-making in a representative democracy.

Congrary to the Supreme Court’s Citizess United ruling, for-profit businesses should not be permitted to spend
treasury funds to influence these elections.
Firse, most businesses are constrained 1o par-

. . . - SCURCES, 2010-201
UCIP&’CC Ox’li)" 0 MAKUNLEE Private pi‘(\hfq rather

than out of regard for the public good. More
imporant, this spending undermines politcal
equality by allowing those who have achieved
success in the econemic sphere to transhre this
success directly into the political sphere.

Yer, Super PACs have provided a convenjent
avesge through which 566 for-profic bus
es have contributed $31 million, accounting
for 17% of towal Itemized Super PAC fundeais-
ing since thelr inception (See Figure 1), For
the year 2011, that figure was $17 million, for
18% of total fremized Super PAC fundralsing.
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In the otherwise controversial arena of campaign finance, there has been a near-c
and ideological spectrum-

asensus--across the political
regarding the benefits of robust disclosure of the sources and amounss of campaign
funds.® As noted above, the Supreme Court extolled these benefits in the very decision thar laid the groundwork
for Super PACs.”

Bur, Super PACs have provided an avenue for secrer money to influence elections.

Qur analysis of FEC dara shows that 6.4% of the iremized funds raised by Super PACs since 2010 was “secret
money;” not feasibly taceable 1o its original source. {See Figure 2.) That figure was just below 2.4% for the off-
vear of 2011,

Nearly 20% of active Super PACS” received money
from untraceable sources in 2011, Six out of the 10
Super PACs that raised the most money in 2011 re-
able 1.)

§

. ~ 3 N 3,
cetved money from untraceable sources. {See .45,

e, it is difficult
to analyze the overall trend and effect of secrer money.

Without data for a complete dection oy

One reasonable hypothesis is that secret money will in-
crease with proximity to an election. See Figure 3 for
mone

by-month analysis that provides some support
for this supposition.

« 1| PERCENT OF SUPER PAC FUNDRAISING FROM VARIOUS



An important question s whether the amount of
secrer money will rise dramarically in the currens e
election year, Given the spike in secret spending ‘ - | tonaLiEMiED
right before the 2010 election, and rate at which  FUNDS HAISED
secret money has increased month to month in . : e o
2011 versus in 2010, it is reasonable to expect thar
in the months leading up to the 2012 election we
will see secret money fowing intoe Super PACs at
unprecedented rates in 2012,

$5,485,174.00
84 :

Super PACs face the same disclosure and reporting
standards as traditional PACs. The Federal Election

Commission requires all PACs to report on their $2,680,289.90 |
receipts and disbursements quarterly or monthly Majority Pac £2,461,550.00 |

in non-clection years, and more frequently in elec- Fresdomporks Fordmenicn g
don years.™ In these reports, PACs must itemize : e
each contribution received from
a donar who has given more than
$200 over the course of the year™

SECRET MONEY YO BUPER PACS BY MONTH

¥R, 000, 00t

Bur, wadidenal PACs, which may §7.000.008
make independent expenditures or §$,000,000
contribute directly to candidates or §5,000,008
parties, may only accept contribu- sq.o0n,0b0 L
tions that can be traced back o an in- £3.006.000

dividual donor.? Super PACs, on the
other hand, may accept contributions

2,800,000

. 51,600,000
1§

rom a wide range of sources-
0

cuding sources that are not required
1o disclose all of thelr funders,

1]

URCES ¢

S01{c){4) Nonprofit Corperations

Non-profit corporations established under seetion 501{c}{4) of the Internal Revenue Code are not required by
ce (IRS) to disclose their donors.»

the Internal Revenue Ser

O s website, the IRS staves that ro qualify as a tax-sxempt organization, these entities must “be operated
exclusively ro promote social welfares” that “the promotion of social welfare does not include direct or indirect
participation or intervention in political campaigns on behalf of or in opposition to any candidate for public
office;” and thar “a section 501{c)(4) social welfare organization may engage in some political activities, so long
as that is not its primary activity.”>

Bur, the IRS has never clearly defined what it means for political activity to be an organization’s “primary acrivity”
and many 501(c}{4)s take the position that they are permitted to spend up to 49% of their budgets on political

ac

ity This can include contributing to Super PACs.?

o
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Our analysis of FEC data shows that 5.6% of all itemized Super PAC money came from 501{(c){(4) corporations
and that 19.1% of all active Super PACs received some portion of their income from 501(c}{(4) corporations. For
2011, 12.5% of Super PACs received 501(c)(4) money, accounting for 2.1% of total itemized receipts.

Many 501(c)(4) nonprofits, such as the Sierra Club or the National Rifle Association, have longstanding reputa-
tions in the community that would enable a concerned citizen to evaluate their trustworthiness or intentions.
But, others appear and disappear rapidly, or choose deliberately obscure names. In these situations it is particu-
larly difficult for even the most diligent citizen to—in Justice Kennedy's words—“make informed decisions and
give proper weight to different speakers and messages.”

Contributions from one Super PAC to another Super PAC

Another portion of untraceable money we found in some Super PACs came from other Super PACs that had
raised money from an untraceable source.

We found thar just over 1% of itemized Super PAC money came from other Super PACs. We deemed 68% of
these funds untraceable.

Shell Corporations

For the purposes of our analysis, we considered all for-profic corporations “original sources” of funding and
therefore all for-profit corporate contributions traceable. But, it is worth noting a few apparent attempts to use
shell corporations to obscure the original source of contributions to Super PACs.

For example, in Spring 2011, the Pro-Romney Super PAC Restore Our Future received a contribution of $1
million from the corporation W. Spann LLC.* The business, incorporared in Delaware, existed for a marcer of
months before dissolving; and the donation was its only visible work.” This created a reasonable suspicion that
the corporation existed for the sole purpose of making this contribution. Only after Democracy 21 and the
Campaign Legal Center filed a complaint with the Justice Department did the creator of W. Spann LLC and true
source of the $1 million donation come forward as Ed Conard, a former colleague of Romney’s at Bain Capital.*

A few months later, two more questionable million dollar donations appeared in Restore Our Future’s report-
ing from apparent shell corporations Eli Publishing and F8 LLC, both registered at the same address in Provo,
Utah. Those two contributions have been traced back to Paul Lund and his son-in-law, Jeremy Blickenstaff.»

Given that these donations were eventually traced back ro their original sources one might argue thar they are
not “untraceable” {and we treated them as traceable for the purposes of our analysis). Bur, it appears that cercain
corporations exist not to conduct regular business but rather simply to necessitate an extra layer of research to
discover the true source of contributed funds. This reduces the ability of average citizens to understand the mo-
tivations behind the money—an important interest served by disclosure.

WEALTHY CONTRIBUTORS

Long before the courts created Super PACs, financing political campaigns was, by-and-large, 2 rich person’s game.

In the 2002 election cycle, more than half (55%) of the money congressional candidates raised from individuals
came in contributions of at least $1,000—from just 0.09% of the American population.*

Then, Congess doubled the limit on what an individual donor can give directly to a federal candidate {from
$1,000 to $2,000 per election), and indexed the new limit to inflation.” Setting Super PACs aside, a wealthy
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couple is currenty permitted o give $10,000 directly 1o a single candidase in one elecrion cycle

Not surprisingly, by 2006, more than 62% of individual funds to congressional candidates came from $1,000+
donors.” Considering the median houschold income in the United States in 2010 was $49,445, it’s clear that
most Americans cannot afford o give nearly this much o a political campaign.®

Super PACs have made a bad situation worse, Now, a billionaire who wishes w help a friend, associate, or
ideologicat ally get elected o federal office can contribute an unlimited amount o a Super PAC closely alipned
(although not technically coordinated) with her favorite candidate’s campaign.® We have already seen some
examples of this in the presidential primaries, In addition the “merely rich” can make their voices heard loud
and clear by contributing $20,000, $50,000, or $100,000 o a Super PAC with the sole purpose of influencing
a single election—drowning out the voices of average citizens and giving the candidate or candidates they sup-
port a much betrer chance w win,

Our analysis of FEC data on Super PACs for 201 1 reveals the disproportionate influence of the wealthiest donors,
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shows that a tiny minority of
wealthy individuals and insti-
tutions Is responsible for the

vast majority of funds raised
by Super PACs. Why, exactly,
is thi

a problem? There are

three major reasons.

Wealthy Contributors Determine Who Wins Elections

The primary danger of our big money electoral system is that it gives a very small number of wealthy individuals
} =S & Y } g } :

and institutions vasdly outsized influence over who wins elecrions and therefore who makes policy in the Unired

States.

We know that inancial resources make a huge difference in election campaigns, Candidares who raise and
i o
spend the most money routinely win more than 90% of federal elections in a given year®
Raising and spending money directly is not exactly the same as having money relsed and spent on one’s behalf,
2 t=] el y
Bur, as Newr Gingrich’s lifeline from Sheldon Adelson® and Stephen Colbert’s stinging satire have so compel-

lingly demonstrated in recent weeks, lax FEC regulations have virrually collapsed the distinction.
This means that Americans who can afford to give thousands of dollars to political candidates or Super PACs
thar support them are more likely to see candidates who share their views on the key issues of the day win
office and assume positions of power.
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This is the influence of money on elections, rather than on politicians.

Winning Candidates Are Accountable to Wealthy Contributors

A second and related problem is the influence of money on politicians—the danger that winning candidares
will feel more accountable to a narrow set of large donors than to the broad swath of constituents they are
supposed to represent. This can lead to the appearance or reality of actual guid pro quo corruption—an of-
ficeholder supporting or opposing certain policies at the request of a donor. Or it can lead to a more subte
desire to please a political patron. If Newt Gingrich were to become president, it’s reasonable to assume that
he'd be more interested in Sheldon Adelson’s views on major issues than those of an average single voter.

Wealthy Contributors Look Different and Have Different Priorities and Opinions
than Average Citizens

Wealthy contribucors helping their favored candidates win elections would not systemically skew politics or
policy outcomes if these well-heeled donors were like the rest of us, if on average they had the same life experi-
ences, opinions abour issues, and politicai views as average-earning citizens,

Bue, unsurprisingly, this is not the case, We have long known that large campaign contributors are more likely
to be wealthy, white, and male than average Americans. And recent research confirms that wealthy Americans
have different opinions and priorities rhan the rest of the nation.

According to a nationwide survey funded by the Joyce Foundation during the 1996 congressional elections,
81% of those who gave contributions of at least $200 reported annual family incomes greater than $100,000.
This stood in stark contrast to the general population at the time, where only 4.6% declared an income of
more than $100,000 on their tax returns.® Ninety-five percent of contributors surveyed were white and 80%
were men."’

Recent Sunlight Foundation research shows that ultra-elite $10,000+ donors—“The One Percent of the One
Percent”—are quite different than average Americans. In the 2010 election cycle, these 26,783 individuals
were responsible for nearly a quarter of all funds contributed 1o politicians, parties, PACs, and independent
expenditure groups.® Nearly 55% of these donors were affiliated with corporations and nearly 16% were law-
yers or lobbyists.® More than 32% of them lived in New York City, Los Angeles, Chicago, or San Francisco,
or Washington, DC.»

We also know that wealthy Americans hold different views than average-earning citizens. Investigators for the
Joyce study cited above found thar large donors are significantly more conservative than the general public on
ceconomic matters, tending to favor tax cuts over anti-poverty spending.®

A recent report by the Russell Sage Foundation confirms this finding. The authors surveyed “a small but rep-
resentative sample of wealthy Chicago-area households.” They found meaningful distinctions between the
wealthy respondents they surveyed and the general public on economic issues such as the relative importance
of deficits and unemployment.

For example, wealthy respondents “often tend to think in terms of ‘getting government out of the way’ and
relying on free markets or private philanthropy to produce good outcomes.” More wealthy respondents than
average Americans listed deficits as the most important problem facing our country. Among those who did,
“none at all referted only to raising revenue. Two thirds (65%) mentioned only cutting spending”** In spite
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of majority public support for raising raxes on millionaires, among respondents, “[tthere was litte sentiment for

And, in spite of recent scandals on Wall Streer, “more

substantial rax increases on the wealthy or anyone els

of [survey] responidents said that the federal government thas gone too far in regulating business

than two thi
and the free enterprise system.”
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RECOMMENDATIONS

The Federal Election Commission

Tighten rules on coordination. Current rules prohibiting coordination berween Super PACs and candi-
dates are riddled with loopholes. The Federal Election Commission should issue stronger regulations
that establish legitimate separation berween candidares and Super PACs. For example, the Commission
could prevent candidates from raising money for Super PACs; prevent a person from starting or working
for a Super PAC supporting a particular candidate if that person has been on the candidates’ official or
campaign staff within two years; and prevent candidates from appearing in Super PAC ads (other than
through already-public footage).

Require Super PACs to include basic information about the tax and political commiree status of their institu-
tional donors in disclosure filings. This simple adjustment would make it far easier for concerned citizens
to “follow the money.”

The Securities and Exchange Commission

The Sccurities and Exchange Commission has the authority to require all publicly traded companies to disclose
their political spending, and there is currently a petition before the agency to do just that.” This would make
it more difficult for for-profit companics to obscure their political contributions by funneling dollars through
nonprofit corporations thar are not required to disclose donors, and provide the owners of such companies with
essential information that could materially affect the value of their investments.®

The White House

The President should formally issue the current draft executive order requiring all government contractors to
disclose any direct or indirecr political spending.® This would immediately provide critical information to the
public and reduce the incidence of favoritism in government contracting.

The United States Congress

Because its hands are tied by the Supreme Court, the U.S. Congress cannot immediately ban Super PACs or set
limits on the amounts they may raise or spend. But, it may do the following:

1. Propose a constitutional amendment to clarify that Congress and the states may regulate individual and corpo-
rate political contributions and spending. The only complete solution to the problems presented by Super
PACs is to amend the U.S. Constitution to clarify that the First Amendment was never intended as a tool
for use by corporations and the wealthy to dominate the political arena.

2. Tighten rules on coordination. If the FEC refuses to act, Congress can pass legislation codifying the com-
mon-sense rules recommended above.

3. Encourage small political contributions by providing vouchers or rax credjts, Encoutaging millions of average-
carning Americans to make small contributions can help counter-balance the influence of the wealthy few.
Several states provide refunds or tax credits for small political contributions, and the federal tax code did
the same between 1971 and 1986.5' Past experience suggests that a well-designed program can motivate
more small donors to participate.5? An ideal program would provide vouchers to citizens up front, elimi-
nating disposable income as a factor in political giving.%*
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4. Match small contributions with public resources to encourage small donor participation and provide candidases
with additional clean resources. Candidates who demonstrate their ability to mobilize support in their
districts should receive a public grant to kick-start their campaign, and be eligible for funds to march
further small donor fundraising. This would both encourage average citizens to participate in campaigns
and enable candidates without access to big-money networks to run viable campaigns for federal office.

S. Protect the interests of shareholders whose funds may currently be used for political expenditures withour their
knawledge or approval. Congtess should require for-profit corporations to obtain the approval of their
sharcholders before making any electoral expenditures; and require any for-profit corporation to publicly
disclose any contributions to a 501(c)(4) organization or trade association that either makes an indepen-
dent expenditure or conrributes to a Super PAC.

State Legislatures

1. Pass or maintain state laws preventing direct corporate spending on elections. The Montana Supreme Court re-
cently upheld the state’s longstanding prohibition against corporate spending on elections by distinguish-
ing Montana’s specific history of corporate-driven political corruption from the factual record considered
by the U.S. Supreme Court in Citizens United."* State legislatures should build an exrensive factual record
to support new or existing laws thar protect the rights of their citizens and safeguard their democracies
from corporate takeover.

2. Pass resolutions calling for a constitutional amendment. States should urge two-thirds of the House and
Senate to propose a constitutional amendment by passing resolutions calling for such a step.

3. Enact corporase disclosure and shareholder protection provisions. Corporations are chartered in the several
states and as such states can use their authority to require the protections recommended for Congress
above.

Municipal Governments

Although municipal governments have no formal role in the constitutional amendment process, they provide
a good outlet for citizens ro express their strong sentiment that Congress must propose an amendment. New
York, Los Angeles, and other cities have passed resolutions calling for a constitutional amendment, and more
cities should follow suit.
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METHODOLOGY

DATA SETS
To create a complete data sct, we combined aggregated FEC filings downloaded on 2/2/12 from heep:/iwww.fec.
govifinance/disclosure/frpdershoml2a2011_2012 with 2011 data for ali active Super PACs generously provided

by the Sunlight Foundation.

SECRET MONEY AND DONOR TYPE

We define secret contributions as those that are not traceable back to their original sources. An original source
can be an individual or the treasury of a for-profit business, union, trade association, or Indian tribe. We consider
these original sources, even though some are associations of members, shareholders, etc., because in the vast
majority of cases a citizen learning that a contribution comes from this source will have enough information to
judge the interests or agenda of the contributor.

Contributions from traditional political action committees are traceable because these entities are only permitted
to accept contributions from traceable sources.

Contributions from 501{(c)4s are untraceable because these entities do not need to disclose their donors.

A contribution from one Super PAC to another Super PAC is only untraceable if there is 501(c}(4) money
somewhere in the chain preceding the transfer.

In order to determine the percentage of secret money, we coded each contributor to a Super PAC since the
inception of the entities as one of the following types: individual, for-profit business, union, trade association,
Indian tribe, 527 organization (this includes parties, PACs, and non-federal political organizations), or S01{(c)(4).

In the vast majority of cases, the type of contributor was obvious from the FEC filing. When this was not the
case, we researched the entity using the FEC website, IRS website, and general Google searching, In a few cases,
after a reasonable effort to research the entity using all of the information available from FEC filings we were
still not sure what type of organization the contributor was. We therefore determined thar their contributions
were not feasibly traceable by an interested citizen, coded the contributor as “unknown” and labeled the contri-
butions “secret.”

In a few cases contributions were listed from a 501(c)(3) organization. Since this would violate the organization’s
tax status we presume that these contributions are recorded in error and were meant to originate with a 501(c)
(4). Either way, the entity would nort have to disclose its donors, so we counted these contributions as sectet. Ina
few other cases, contriburions came from personal or family trusts, Even though these are rechnically institutions
we coded these as coming from individuals and as “not secret” since the primary donor is obvious.

When a contribution came from one Super PAC to another, we followed the chain of contributions to determine
if any Super PAC in the chain had accepted contributions from a 501(c)(4). If yes, we labeled the contribution
“secret;” if not, we labeled the contribution traceable.
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All average contribution figures refer to the mean of the itemized contributions reported o the FEG. It is not

possible to determine overall averages since contributions of under $200 may be reparted it bulk

ontributars making certain levels of contributions was determined by aggregating the contribu-
tons of single donors to single Super PACs in 2 single election cycle, We determined the percemage of the ULS,
population by dividing these donors by 312.9 million, which the Census Bureau lists as the current population

of the United States (found ar ~. ; v, accessed on Febrgary 3,20012)
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APPENDIX

m* ontrary to the Supreme Court’s Cirizens United ruling, for-profit busi-
nesses should not be permitted to spend treasury funds to influence elec-

tions. First, most businesses are constrained to participate only to maxi-
mize private profit, rather than out of regard for the public good. More important,
this spending undermines political equality by allowing wealthy institutions to
translate economic success into political power.

Yer, Super PACs have provided a convenient avenue through which more than 500 for-profit businesses have

contributed $31 million, accounting for 17% of rotal itemized Super PAC fundraising sin
the year 2011, businesses contribured $17 million, for 18% of total itemized Super PAC fundraising.

e their inception, For

This appe
which rec
1112

o i

dix provides a detailed look at business funding for Super PACs: top business donors, Super PACs

ved the most business money, and amount and number of contributions by state. Please see pages
f Auctioning Democracy: The Rise of Super PAC and the 2012 Election for our recommendations on how
ase the transparency of for-profit business contriburions and reduce their negarive effect on American

democracy.

TOF SUPER PAC FUNDRAISING FROM VARIOUS SOURCES, 2010-200

B mDivipualL

FOR-PROFIT BUSINESS

BOS27 POLITICAL ORGANIZATION
(INCLUDES PACS)

s eyae QF
301{CH4) 2% 569
B UNION i 2
B SUPER PACS Q &%
=D e
L oTHER
Of
175




20
)

22
23

Whirece Industries, Ine.

181

Contran Cmfpm

Trt Holdings Ine.
Alliance Resource GpLLC.
Rooney Heldings, Inc.

Southwest Louisiana Land L.L.C
L : Rice Agricuhiﬁai Corporatic :
F8 L1.C.
Ll Publishing Inc:

Weaver Popcorn Cotmpany, Inc.

: me Holdings, LLC. » Diézﬁbu:ibﬁ f

Alliance Management Holdings
Oxbow Carbon; LELC.

{llinois Manufacturers

“ MBE Family Investments

American Financial Group Inc.
Warking Assers Funding Seﬁi&é! e
Seephens Investment Holdings L.L.C.
Lr:xi;igmn Management Group Inc L
Daniel G Schuster Inc

:MGM Resorts Imetmaﬁénai

W/E Investment Corp.

~The Villages of Lake Sumiter, Ir‘xc..‘

Jenzabar, Tac.
Dialed Partners LP
Glénbrook LLC

Melalenea, Inc.” T

- Melaleuca of Southeast Asia, Inc. =
- Corporate Land Management fne 0
“Melaleuca of Japan; Inc. Gl

Melaleuenof Asia Lrd. Co.

- Paumanok Parraers TLG

“§o00,00000

| $2,341,880.00
- -$2,000,000.00

$1,050,000.00

© $1.000.000.0

$1,000,000.0

$1,000.000.00 -
51 ,(300,00(3.00
$1,000,000.00
$974,350.00

$850,000.00

| 75000000

$530,000.00

$s0000000

$400,000.00

1837100889

$350,000.00
$325.000.00 -
$316,505.00

850000000

$275,000.60.

L $250,000.00
f2s000000
Bsp00000
| oSsug0000
] $2s0p00000 0
E iy
LL8250,00000

L $250,000.00
$250.000.00°

- $250,00000




182

,000,000.00
 $900,000.00

Melleicaof Southeast Asia Tne. 0 S esnponon
Paumanok Partrers LLC : : £250,000.06
Glanbrook LEC - 0 0 0 e Lgoshon0n
Melaleuca of Japan, Inc. : C1$250,000.60

Mebléwen fne L .
Stephens Irivestrnent Holdings . ‘ $250,060.00

e o | s2s000000

: *Jenzabar | . L
20 Melaleuca of Asia Lid: Co.

$250,000.00
2L Lgxixxgcbn Managémem Gmup Incoin o L it SZ_S();@OO;OQ‘: -
22 The Villages of Lake Sumeer, Inc. $250,000.00
Loyl CmpomtéIandManégemem Ine: e ~$25‘0;G{‘}‘€)AO(‘} -
24 Trort and Trowe PC ) $200,()00.00
2500 Co‘nsoi‘ Energyy Inc: : S

Ls1s0,000000




B o o Tl e b

IS R i A
Y R R N et

16

Al

22
23
24

183

~Ametican Crossioads L L L 998,
Restore Qur Future, INC, . . : I $8,145,000.00
Make Us Great Again, INC 1 $160700000
Alaskeans Standing To cther S
S New Prosperity P{)undatwn, The
First Athenidrient Alllance
‘ Patriét Maj;:rity PAC:
Club For Growth Action

- Majoricy PAC [ Commmonsense 10
Credo Super PAC

S Concerned B ers OF America

Freedomworks for America
Real Lcéd:r PAC

Campaign-for Az

‘, hiee

Americas Families: Action Fand 0
Super PAC for America
Texans For America’s Future:

Alfiance To Protect Taxpayers
2010 Leadership Coundil
Women Votel
“F‘ioridaI& Not Bor Sale L o : > ‘ &93, 00.00 -
Ohio State Party; The $90,300.00: -,

o TesasTea Pary Pations PAG. -0 e egn




o

20

TN R Y

184

New Prosperity Fm&hdaﬁ

 House Mé;’o i G
Red White An

Wornen Vore!

Texas Tea Barty Partiars PAC e

Prforities USA Action

Spcak: Out ‘Fo‘r‘j\mcﬂca PAC S
Campaign For Primary Accountability INC
Rebuﬂdiﬂg;Amciic : . : .

Alaskans Standing iogeth‘er‘

Citizens For Strength And Sécuﬁ}:y AC




185

: SUMDE A
L $260,201.20
$1.229,337.40
© $46,750.00
$475,000.00
$80,750.00
$1,713,265.96
$130806.40
$261,250.00
$246.61234
$2,314,230.00
514832000
$250.00

-$1,001,250.00
$842,250.00 ‘
$1,977,100:00

KS $1,000.00

KY T 450,000000
LA $2,046,250:00
MA 289,848 86
MD $582,739.29
ME T USTA0000

WV

_s20000000

$126,779.48

$2,306,569.76
st

$2,750.00
$106,000.00
$26,000.00

2



186

1ose020120
$8,337:40

+$3,000.00
$250,000.00
$1.786.282.06
$25,806,40
L $261,000.00
$197,112.34

$2.000,830.00
$10,000,00
823175
$1,170.00
$1,000.250.00
$98,500.00 L ~ ; i .

S 3idoegoopon ; L S
$5,00000 LWVl 510000000
$285.59886 i i
$49,734.29
1$40000
$2,046,250.00

/ $289,848.86

MD $582,739.29

MBS 81400.00




187

SUPERPAC CONTRIBUTIONS BY STATE, ALL TIME

30:$100K
$101K:$500K
$501K=$1M
6 $1,000,001-35M
B ossme

)



188

SUPERPAC CONTRIBUTIONS BY STATE, 2011
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March 28, 2012

Honorable Charles Schumer, Chairman

Honorable Lamar Alexander, Ranking Member

United States Senate Committee on Rules and Administration
305 Russell Senate Office Building

Washington, DC 20510

Chairman Schumer and Ranking Member Alexander,

On behaif of the Investor Responsibility Research Center (IRRC) Institute and the Sustainable Investments
Institute (512}, attached piease find a statement for the record regarding S. 2219, Democracy Is Strengthened
by Casting Light on Spending in Elections Act of 2012, or DISCLOSE Act of 2012.

The statement focuses on the organizations’ recent report, Corporate Governance of Political Expenditures:
2011 Benchmark Report on S&P 500 Companies. This report is important to the Committee’s deliberations as
it offers a complete, objective and non-partisan analysis of what S&P 500 companies actually are doing with
regard to political expenditures and disclosures. The study does not take a position on the disclosure of
political expenditures. Instead, it offers the most comprehensive data analysis to date, supplemented by two
case studies,

The study finds that oversight and disclosure of corporate accountability and disclosure of political
expenditures is on the upswing, with the boards of 31 percent of S&P 500 companies now explicitly
overseeing such spending. Yet, the study shows that this increased oversight and transparency does not
necessarily translate into less spending. In fact, companies with board oversight of political expenditures
spent about 30 percent more in 2010 than those without such explicit policies.

The analysis also tallies S&P 500 political expenditures -~ some $1.1 billion from corporate treasuries in
2010. it uncovers inconsistencies between companies’ stated political expenditure policies and what is
actually spent. That is, fifty-seven of S&P 500 companies state they will not make political contributions. But
an in-depth search of federal and state records shows that only 23 of these companies actually refrained
from giving to candidates, parties, political committees and ballot measures in 2010.

We appreciate your review of the statement and full report. We hope that having such a wealth of
independent, non-partisan data wili help your deliberatiens. We stand ready to respond to any questions or

provide additional information.

Respectfully submitted,

Jon Lukomnik Heidi Welsh

IRRC Institute Executive Director S$i2 Exectuive Director

Investor Responsibility Research Center Institute Sustainable Investments Institute
One Exchange Plaza, 55 Broadway, 11th FL 21122 Park Hall Road

New York, NY 10006 Boonsboro, Maryland 21713
212.344.2424 301-432-4721

info@irrcinstitute.org heid titute org

www.irrcinstitute.org www_siinstitute.org
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Statement of
Heidi Welsh, Executive Director, Sustainable Investments Institute
on behalf of
The Sustainable Investments Institute
and
The Investor Responsibility Research Center Institute
submitted to
The United States Senate Committee on Rules and Administration
Hearing on the DISCLOSE Act 0f 2012
March 29, 2012
Washington, D.C.
Thank you Chairman Schumer, Ranking Member Alexander, and Members of the Committee for the
opportunity to submit a statement for the record regarding S. 2219, the Democracy Is Strengthened

by Casting Light on Spending in Elections Act of 2012, or DISCLOSE Act of 2012.

In the wake of the landmark Citizens United Supreme Court decision, numerous organizations are
providing input on the highly contentious policy debate regarding the disclosure of political
expenditures. As the Committee examines each side of the debate and potential legislation, we
believe an important element of the decision making process is a careful examination of neutral,
non-partisan data on what companies actually are doing with regard to disclosure of political

expenditures.

Such an examination recently was conducted by the Sustainable Investments Institute (Si2} with
funding from the Investor Responsibility Research Center (IRRC). This statement provides the
Committee with a summary of this study, “Corporate Governance of Political Expenditures: 2011
Benchmark Report on S&P 500 Companies.” The study {attached) offers the most comprehensive
study of corporate political spending to date and is intended to help policymakers, investors and
other interested parties make informed decisions with an impartial, complete, and non-partisan

benchmark data analysis. Importantly, this study does not advocate for particular policy solutions

2
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and does not take a position on the legitimacy of corporate spending. It also provides two case
studies. The first examines ballot measure spending in California by Pacific Gas & Electric, while the
second looks at indirect support for independent expenditures in Ohio judicial elections hy Procter

& Gamble.

The study finds that many companies have voluntarily heeded the call for increased disclosure,
transparency and oversight. Given the high impact and high risk nature of this spending, that’s
probably appropriate. But, while many assume that strong disclosure and governance practices

will reduce corporate political spending, the data show that’s far from a foregone conclusion.

Indeed, on a revenue-adjusted basis, while companies with greater board involvement in the
process clearly have more robust oversight of such spending in place, they also actually spend more.
But it’s important to note that the causation is unclear. For example, heavily regulated companies
spend disproportionately. Boards of highly regulated companies could both be more concerned

with such spending, and could view such spending as a necessary cost of business.

Overall, we found quite a complicated landscape. On the one hand, there’s been real movement
towards disclosure. But on the other, a huge part of the picture remains obscured. For example,
two-thirds of the companies that appear to spend from their treasuries don’t report to investors,
although we put many of the pieces together for direct political spending using data from the Center
for Responsive Politics and the National Institute on Money in State Politics. However, reporting on
indirect spending depends on voluntary corporate disclosures. The 39 companies that disclosed
such spending for 2010 reported a total of $41.1 million that went to political purposes. Most of it

probably went to lobbying, yet not broken out is how much may have gone to political campaigns.

We also found a small but growing number of firms shying away from exercising their new right to
fund ads that support or attack candidates. Further, only 26 companies in the whole index mention

501(c)4 social welfare groups that are playing a key role in funding issue ads.
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More specifically, the study finds that:

* There is a trend towards more oversight and more “no spending” policies: 77 companies

now say they will not use independent expenditures, up from 58 in 2010.

* The number of companies with policies on corporate oversight of indirect spending through
trade associations has jumped to 24% from 14% a year ago. Fully half the largest 100
companies now have such policies. However, only 14% of S&P 500 companies actually give a
numerical report on how much of their trade association dues are spent for political

purposes.

*  65% of the S&P now identify who at the company is responsible for making political

expenditure decisions, up from 58% last year.

In addition, the study uncovered inconsistencies between companies’ stated political expenditure
policies and what is actually spent. Fifty-seven of S&P 500 companies state they will not make
political contributions, up from just 40 in 2010. But an in-depth search of federal and state records
shows that only 23 of these companies actually refrained from giving to candidates, parties, political

committees and ballot measures in 2010.

The analysis also tallies what S&P 500 companies spent both before and after elections - some $1.1

billion from corporate treasuries in 2010. This includes:

* $979 million for lobbying at the federal level
* $112 million on state-level candidates, parties and ballot initiatives, and

* $31 million on federally registered 527 political committees.

The data also indicate the largest companies spent the most, with the top 40% of the companies (by
revenue) spending $915 million of the $1.1 billion. The average S&P 500 company spent $144 for
political purposes per million dollars of revenue earned. Utilities and Health Care companies spent

proportionately more than any other sectors.
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For you information, The IRRC Institute is a not-for-profit organization headquartered in New York,
N.Y. Its mission is to provide thought leadership at the intersection of corporate responsibility and
the informational needs of investors. Si2 provides online tools and in-depth reports that enable
investors to make informed, independent decisions on social and environmental shareholder

proposals, providing analysis but not recommendations on how to vote.

We hope the Committee finds this report and analysis useful as it debates this important policy
issue. We thank you for the opportunity to provide this information and are available at your

convenience to provide additional information and respond to questions.
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By Heidi Weish and Robin Young
Nevember 2011

The analyses, opinions and perspectives herein are the sole responsibility of Sustainable Investments Institute {Si2). The
material in this report may be reproduced and distributed witheut advanca permission, but only if attributed, ¥ reproduced
substantially or entirely, it should include all copyright and trademark notices,
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Key Findings

Board oversight has increased: There has been a sizeable jump in political spending oversight
by boards of directors in the last year. Thirty-one percent of S&P 500 company boards now are
explicitly charged with oversight, an increase from 23 percent at the same time in 2010. This in-
crease occurred in all revenue tiers, aithough it moved unevenly through the ten different eco-
nomic sectors, with the largest proportional increases among Utilities. Information Technology
companies remain the least likely to have any board involvement in political spending.
Management transparency has grown: More companies now are being transparent about who
is making decisions about political spending, compared with 2010. The changes occurred irres-
pective of revenue size or sector, and nearly two-thirds of the S&P 500 index identifies the offic-
ers who make decisions. The biggest jumps occurred for Utilities, Information Technologies,
Materials and Financials companies.

More companies say they do not spend on politics: The overall number of companies that as-
sert they do not spend money in politics has grown to 57, up from 40 a year ago. But a compari-
son of spending records and policy prohibitions shows that only 23 companies with ‘no spending’
policies actually did not give any money to political committees, parties or candidates in 2010
{though they may still lobby}. Only 17 of these firms avoided ali forms of political spending, in-
cluding fobbying. {Another 57 companies have no policies about spending but also do not seem
to spend.)

More companies prohihit direct candidate and party support: At least some companies are
becoming less willing to give directly to candidates and parties. Fifty-nine companies in the in-
dex now say they will not give to candidates, about twice as many as in 2010. Overali, the num-
ber of companies with explicit prohibitions on campaign contributions to candidates, parties or
committees has increased from 40 companies in 2010 to 64 this year, even as campaigns are
revving up for the 2012 Presidential election.

Corporate treasury spending disclosure is up but limited: Voluntary company disclosure of po-
litica! spending remains limited and only 20 percent of S&P 500 companies report on how they
spent shareowners’ money. Two-thirds of the companies that appear to spend from their trea-
suries do not report to investors on this spending. The least transparent are Telecommunica-
tions and Financiais firms; by contrast over 40 percent of Health Care companies explain where

the money goes.

Independent expenditure bans are up: There has been a significant increase in the number of
companies that discuss independent expenditures, which following Citizens United are allowed
at the federal leve! for the first time in 100 years. Comparing companies in the index in both
years (468 firms) shows that 19 more companies now say they will not fund campaign adver-
tisements for or against candidates, generally will not do so, or are reviewing their policies—up
from 58 last year. But only five companies now acknowledge in their policies that they make in-
dependent expenditures, even though careful scrutiny of voluntary spending reports adds a few
firms to this taily.
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* Indirect spending policies have jumped: The proportion of companies that have adopted poli-
cies on indirect political spending through their trade associations has grown from 14 percent in
2010 to 24 percent. Haif of the 100 biggest companies now disciose their policies on indirect
spending through trade groups and other politically active non-profit groups, but this commit-
ment evaporates at smaller companies,

e Other non-profit group mentions are under the radar: Only 26 companies in the entire S&P
500 index acknowiedge any relationship with 501{c)4 social welfare organizations that are play-
ing a key role in funding issue ads in campaigns.

s Indirect spending disclosure has grown and includes $41 miilion reported: Just 14 percent of
the S&P 500 report on how much of their trade association dues are used for political purposes.
The 39 companies that disclosed such spending in 2010 reported a total of $41.1 mitlion that
went to political purposes—much of it to lobbying.

* Corporate treasury disbursement benchmarks in 2010: Most of the money companies spend in
the political arena comes after candidates are elected. Data supplied by the Center for Respon-
sive Politics and the National Institute on Money and State Politics show S&P 500 companies ai-
located $979.3 million {87 percent) of the $1.1 billion they gave in 2010 to lobbying. They spent
a further $112 million (10 percent} on state level candidates, parties and ballot initiatives and
$31 million (3 percent) on federally registered political committees.

« Biggest companies spend the most: The top two revenue quintile companies were responsible
for the vast majority of both federal iobbying and treasury contributions to national political
committees and state political entities, with $915 million {93 percent) of the S&P 500's total.

o Ballot initiatives get the most state-level support: Two-thirds of the money companies spent in
2010 at the state level went to ballot initiatives {$75.2 million}, while the rest was split fairly
evenly between parties and candidates (a little more than $18 million for each).

e Utilities are the most intensive spenders, especially PG&E: The most intensive spending from
companies, figured per million dollars of earned revenue, came from the Utility sector, where
PG&E spent six times more than any other company in the S&P 500, half of which went to a
failed ballot initiative in California that would have made it more difficult for competitors to en-
ter the market.

e Correlation between oversight and spending intensity: The 151 companies with board over-
sight of their spending disburse on average 30 percent more than their peers that do not have
such oversight, when the latter comparison is controlied for revenue size. This may give some
comfort to investors and others concerned about accountability and transparency, but not to
those who think that corporate governance could be used as a lever to reduce spending.
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Introduction

Much popular sentiment fooks askance at large companies using their vast wealth both to determine who
gets elected and then to influence elected officials. Just the opposite case is made, however, by those
who say the Constitution gives companies a fundamental free speech right to participate and spend
money in the political process. The latter camp achieved a major victory on Jan. 21, 2010, when in Citi-
zens United vs. the Federal Election Commission the U.S. Supreme Court threw out spending limits in fed-
eral elections that had been in place for decades. The decision did not strike down the ban on direct cor-
porate contributions to federal candidates, nor disclosure mandates; reformers therefore are emphasiz-
ing transparency in their current campaigns.

The political dispute engenders a corporate governance discussion: What and whom shouid govern how,
when, why and how much a company participates in political spending. A growing number of investors
are concerned about how companies govern this spending since it uses shareowners’ money and since
such spending is “high impact.” It has a disproportionate risk/opportunity equation compared to most
other forms of corporate spending. Therefore, for eight years activist investors have been asking compa-
nies to voluntarily teli them more about political spending governance and disbursements. Since 2004,
the non-profit Center for Political Accountability {CPA} has taken a {eading role in that effort. Socialin-
vestment firms, public pension funds, religious groups and tabor unions have pursued their goals of more
board oversight and spending disclosure by filing shareholder resolutions that investors consider at cor-
porate annual meetings. These activists are not contesting the legality of political contributions by corpo-
rations, or arguing in favor of their elimination, but are instead seeking to inject greater oversight, ac-
countability and transparency into the process. They have earned substantial support from mainstream
investors in this quest and companies have begun to respond.

in 2011, the number of proposais on corporate political spending rose by more than 50 percent, broa-
dening the set of questions from traditional disciosure issues to 1} the proposition that shareholders
should vote on pofitical spending and 2} that companies should provide more complete information to
investors on direct and indirect lobbying. Average support for the 35 CPA resolutions that went to votes
increased to 33 percent, up from 30 percent last year, an unusuaily high benchmark for dissident resofu-
tions, There was one majority vote {53 percent) at Sprint Nextel and eight other votes over 40 percent,
at Coventry Health Care, EOG Resources, Halliburton, Loriliard, R.R. Donneliey & Sons, State Street,
WellCare Health Plans and Windstream. [n addition to the 55 resolutions which reached a vote so far
this year (results from two more have yet to be tallied), activists withdrew 28 proposals on the various
political spending resolutions after companies agreed to disciose more about their political spending
and put in place better governance of it, up from 14 in 2010.

Even as companies have responded to requests for changes in their oversight and reporting about political
spending, spending overall has increased. Just how much comes from corporate treasuries remains un-
clear. This report uses data from the National Institute on Money in State Politics and the Center for Res-
ponsive Politics to show that in 2010 alone, S&P 500 companies contributed from their treasuries $112
million to contests in the states and $30.8 million to nationally registered political committees.
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Company spending after elections through direct federal lobbying is well regulated and disclosed, and in
2010 the S&P 500 spent $979.3 million on efforts to influence national laws and regulations. Yet how
much companies give indirectly through their trade associations and other non-profit groups that both
spend in elections and on jobbying is not known; the 39 companies in the S&P 500 index that disclosed
this type of giving for 2010 alone contributed $41.2 million. A breakdown of how much of this indirect
spending went to electoral politics and how much to iobbying is not available.

Goals

This study takes a close ook at the nature and extent of the voluntary governance reforms companies
have made, using a broad definition of “political spending,” to see how these practices affect key disclo-
sure and accountability concerns raised by critics. We examined:

» Direct contributions to state-level candidates, party committees and ballot initiative committees;

* Direct contributions to political cornmittees registered with the Federal Election Commission
{FEC), known as “527 committees” for their tax code designation;

« Direct federal lobbying expenditures; and

s Available information on indirect contributions made through trade associations and other non-
profit groups.

We also look at levels of oversight, levels of transparency, and whether those governance structures and
processes have any impact on how much companies spend.

The report is impartial and non-partisan. It does not advocate for particular policy solutions nor take a
position on the legitimacy of corporate spending. Rather, it provides advocates, policy makers, corpo-
rate decision makers, shareowners and commentators a set of baseline facts to which they can apply
their own analyses. This study is more comprehensive than other assessments of corporate political
spending governance, which have focused only on the 100 largest companies; it also looks at spending
alongside governance factors, tiers the companies by revenue size and analyzes the results by sector.
Importantly, it is the only report to compare two years of governance data, which atlows identification
of trends and changes in the corporate governance of political expenditures.

Report Structure

The overall findings from Si2’s research appear first in this summary of the report, showing the results
from a in-depth examination of what S&P 500 companies say publicly, including feedback some firms
provided on profiles Si2 compiled of their governance and spending in September 2011. {The profiles
sent for review to companies aiso included data aggregated by the Center for Responsive Politics and
the National institute on Money in State Politics on how much each firm spent in the 2010 election cycle
on campaign contributions at the state level, registered political committees and federal lobbying.} An
executive summary of the findings and survey research is followed by a more detailed presentation of
the underlying research on patterns of governance, disciosure and spending. Since we examined many
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of the same governance indicators in 2010," we present findings on the extent of change in the last year,
showing that there is measurably more oversight and disclosure although tremendous scope for addi-
tional transparency, particularly with regard to indirect spending.

Two case studies look at 1) ballot measure spending in California by PG&E and 2) indirect support for
independent expenditures in Ohio judicial elections by Procter & Gamble. Our research approach is de-
scribed after the presentation of findings.

in the appendices we also present a short primer on avenues for political spending and include addition-
al background that explains the context for the research: a shareholder resoiution campaign from activ-
ist investors that enjoys growing support from mainstream financial institutions, U.S. campaign finance
law and the current reform proposals making the rounds in Washington. The most likely immediate
avenues for change focus on disclosure and are being considered at the Securities and Exchange Com-
mission {SEC}, since campaign finance reform bills that died in 2010 face extremely dim prospects in the
current Congress. Reformers also are pursuing regulatory change at the Federal Election Commission, at
the Internal Revenue Service and at the Federal Communications Commission. But any movement even
within the various government agencies that have skin in the game of money in politics also remains
highly uncertain given the dysfunction that has Washington firmly in its grip. The voluntary corporate
political spending governance reforms companies are pursuing, at the request of a growing number of
their investors, therefore have critical relevancy to any consideration of company influence on our polit-
ical system.

! How Companies influence Elections: Campaign Spending Pattems and Oversight at America’s Largest Companies, October
2010, at http://papers.ssrn.com/sot3/papers.cfm?abstract_id=1692733.
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Executive Summary

Conclusions on Governance Policy

Disclosed policies: Compared to a year ago, more companies of all sizes and sectors in the S&P 500
have publicly adopted some kind of policy that addresses their corporate political spending. The num-
ber of companies in the top 100 that say nothing about political spending on their websites has fallen to
just five and now includes only Amazon.com, Berkshire Hathaway, Costco Wholesale, Google and Su-~
noco. Overall in the index, there was a 7 percentage point jump in policy incidence, and just 15 percent
now do not address the issue. Thirty percent of policies are stand-alone documents that investor activ-
ists have been requesting in shareholder proposals over the last severai years.

Lobbying: investor activists increasingly want more information about company lobbying, and the 2012
proxy season is likely to see a big jump in shareholider proposals on the subject. This is at ieast partly
driven by popular discontent about the extent of corporations’ influence on lawmaking, but also be-
cause Securities and Exchange Commission staff recently made clear that lobbying proposals were ap-
propriate subjects for investor consideration as long as they did not focus on a particular issue {such as
climate change).

Federal lobbying is highly regulated and records filed as required with the U.S. Congress document that
80 percent of the S&P 500 spend money on it. Yet only 13 firms in the entire index provide easily access-
ible information for their investors and other interested parties on how much they spend, through web-
site reports or by providing direct links to Congressional reports that contain the information. Two-
thirds of companies in the S&P 500 do not mention lobbying when they talk about political spending,
confining their statements to campaign spending issues. Sixty percent of the 100 biggest companies do
discuss lobbying {and they are the biggest spenders of lobbying dollars}, but there is a striking drop-off
among those outside the top revenue tier. Just haif of the 25 companies that spent the most on lobby-
ing in 2010 {each more than S8 million} have disclosed policies about this activity. Less than a dozen
companies explicitly acknowledge the “grassroots” lobbying efforts they make to mobilize their various
stakeholders, including employees and the public, in attempts to influence public policy.

Justifications for spending: In the last year, more companies of all sizes and in all sectors have begun to
provide public justifications for why they spend money in politics. Overall, just one-third provide justifi-
cations, but this is up from just one-quarter a year ago. Nearly 80 percent of the top 100 companies ex-
plain themseives, up from just two-thirds in 2010, and while less than half of all the smaller firms pro-
vide justifications, proffered reasons for spending clearly rose in every revenue tier. Utilities are the
most likely to provide reasons for their spending (63 percent) and Financials firms the least {30 percent).

Conclusions on Formal Oversight

Boards: More boards now are paying attention to how their companies spend money in politics and
fully 31 percent of S&P 500 boards now have formal, explicit corporate governance responsibilities to
review or {in half a dozen cases) approve corporate political spending. The number has increased from
only two board oversight mandates in 2005. This clearly reflects the broader trend for greater board
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involvement in enterprise risk management that encompasses heretofore unquantified social and envi-
ronmental factors affecting long-term sustainability. Board oversight is one of the key indicators inves-
tors watch most ciosely to gauge corporate reaction to the intense investor and public scrutiny about
the role they play in elections. information Technology companies are the least likely to have board
oversight {just 20 percent of the sector} and Heaith Care companies are the most likely to have it {al-
most 45 percent).

Most boards, when they do attend to political spending, conduct annual reviews, not the semi-annual
frequency most prized by reformers. But two companies {ConocoPhillips and General Mills) say their
boards must provide approval for any direct use of independent expenditures to support or oppose
candidates in efections, while delegating other decisions to managers. Five other companies—hospital
firm HCP, Occidental Petroleum, Bed Bath & Beyond, Newell Rubbermaid and natural gas exploration
firm QEP Resources—also report direct board involvement in specific spending decisions. {Additional
information on indirect spending policy and oversight appears below.}

Management transparency: More companies now explain which officers take part in political spending
decisions, with a 7 percentage point jump from one year ago, bringing the total to 64 percent for the
index as a whole. Utilities, Information Technology firms and Financials saw the largest proportional
increase on this indicator. However, Financials remain the least likely of any sector to explain who
makes political spending decisions at their companies, a point that may have particular resonance with
those questioning the influence of Wall Street firms.

Conclusions on Spending and Disclosure Practices

‘No spending’ companies; Compared to 2010, 17 more companies in the S&P 500 now assert that they
do not spend money on politics. But the nature and specificity of these prohibitions varies widely and
when companies say they do not spend, it does not necessarily mean shareholder money does not make
its way into political campaigns. It certainly does not indicate that companies do not fobby. just 17 of
the companies with apparent spending bans in the entire index actually spent no money on campaigns
or lobbying in 2010, the snapshot year Si2 considered. Another 57 did not appear to spend any money
but did not publish policies about it. As might be expected, smaller revenue sized companies were less
likely to spend. In the {argest revenue quintile, just two companies—Schlumberger and Philip Morris
International—did not spend on politics domestically. {The latter is not to be confused with its former
parent, Altria, which spends handsomely throughout aii levels of the U.5. political system.) Information
Technology companies were markedly {ess likely to spend, with one-third of them not doing any federal
lobbying and not giving to federally registered political committees or state parties, candidates or bailot
initiatives.

Twice as many companies in the index now explicitly forbid contributions directly to political candidates
compared to 2010 (58 firms versus 27 last year}. Bans on party giving also increased to 43 companies,
up from only 25 in 2010. These were the most commonly stated types of prohibitions; overall, 40 com-
panies in the index articulated a set of spending prohibitions in 2010, while 64 now do.
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Voluntary company spending reports versus the public record: In the post-Citizens United era, when
companies may contribute unlimited funds from their treasuries to benefit or denigrate specific candi-
dates at all levels of the political process, investor advocates believe the case for full transparency about
spending is particularly compeliing. Money that is given to groups that do not have to report on the
sources of their funding need not be disclosed now—a particularly irksome burr under the saddie for
many. But it may not always remain undisclosed, given the intense public interest in the subject that
may prompt unsanctioned disclosure and the potential for regulatory change or legal change that may
require it. Citizens United removed spending limits but did not cast aside disclosure requirements, a
point not lost on campaign finance reformers.

Si2 compared voluntary company reports with what information can be gleaned from the public record,
using data compiied by the Center for Responsive Politics and the Nationa! Institute on Money in State
Politics. This gap analysis allows both reasonably accurate benchmarking of the corporate spending by
all companies in the index, as well as an assessment of key gaps in the public record. In addition to the
“known unknown” of sums obtained and spent by trade associations and other non-profit groups, the
other missing component in public databases is a nationwide aggregation of state-level political commit-
tee data.

After excluding identifiable PAC spending from the state-level records,? we combined the totals and
found that 106 do not appear to spend, 99 companies in the index both spend and report {(in some fa-
shion} and 278 companies spend and do not report on it {two-thirds of the spenders). Telecommunica-
tions and Financials companies are the least likely to report, doing so less than 20 percent of the time,
while Health Care companies are the most likely to do so—with 43 percent of spenders reporting. Fully
60 percent of the largest revenue tier companies report to their investors, but only 10 percent of the
bottom 60 percent of the index does.

Independent expenditures: Seventy-eight percent of the S&P 500 do not make their positions known
on the use of independent expenditures. In the last year there has been a significant increase in the
number of companies that do discuss the practice, though. Just four mentioned independent expendi-
tures in 2010 and 38 company policies now do.

Indirect contributions: {llustrating substantial movement on a key focus of investor activists, just under
one-quarter of S&P 500 companies now have disciosed policies on indirect political spending through
trade associations and other non-profit groups, up from 14 percent a year ago. Utilities are the most
likely to have such a policy (40 percent} and Financials and Telecommunications firms the least {less
than 15 percent). For Financials, this is a big improvement from 2010 when only 5 percent talked about
trade group giving, but seven of the largest firms still do not mention it, including Alistate, American
International Group, Bank of America, Citigroup, JPMorgan Chase, Morgan Staniey and Travelers. Re-
flecting the efforts of the Center for Political Accountability and its investor allies, half in the top revenue
quintile have trade group policies now, but less than 20 percent do in the bottom three revenue quin-

Y expiained on p. 32, $i2 excluded from its corporate money tallies contributions to candidates and parties in states where
only PAC giving is allowed, and then reviewed all the remaining state spending records to exclude any ciearly identifiable PAC
money.
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tiles. Despite the growth in importance of political spending by 501{c)4 social weifare organizations, a
scant 26 companies in the S&P 500 include mention of these groups in their policies.

Reporting thresholds—Companies that do report on indirect spending usuatly set dues thre-
sholds that trigger reporting; 66 companies do so now, up from 41 last year—with about half saying they
will report on this spending when information is availabie from their trade groups that receive dues of
$50,000 or more. Just four companies appear to commit to disclosing all their indirect spending: Dell,
eBay, Wisconsin Energy and Williams Cos.

Membership and spending disclosure—Even if a company articulates a trade group spending
policy, it does not always report on the groups it has joined. A subset reports on the amounts given:
just 14 percent of the index as a whole {up from only 9 percent last year when year-over-year statistics
are considered), with most reporters in the top revenue quintile. The 39 companies reporting on corpo-
rate giving to trade associations and other non-profits disciose between them that they contributed
$41.2 million that was used for lobbying and other political expenses.

Policy disconnects—Shareholder advocates, particularly in the 2011 spring corporate annual
meeting season, vigorously took aim at company support for trade associations that advocate for public
policies contrary to the positions these firms take. Activists plan to push these critiques again in 2012,
and we likely will see an expansion of this type of scrutiny. We found that 14 companies in the S&P 500
acknowledge their trade associations may take positions contrary to their own, and a few high profile
defections from the U.S. Chamber of Commerce have occurred over climate change issues—notably Ap-
ple, Exelon and PG&E, among others. But the companies that discuss this issue say for the most part
that there are compelling business reasons to retain their memberships, as they pursue public policies
that will further their joint interests.

Spending patterns: Si2’s analysis of available data about corporate spending {excluding identifiable po-
litical action committee money that comes from individuais affiliated with a company} shows that S&P
500 companies spent $1.1 billion in 2010. This includes contributions to federally registered 527 politi-
cal committees and state-level candidates, parties and ballot initiatives—as well as money disbursed for
federal lobbying efforts.

Footprint variations—Federal lobbying accounted for 87 percent of the total ($979.3 million),
federal political committees 3 percent {$31 million} and state contributions 10 percent {$112 million).
Companies in the Industrials and Utilities sectors spent the most overall when ali three parts of this
spending footprint are tallied up {about $225 million and $175 million, respectively), while Materials and
Telecommunications firms each spent less than $50 million apiece. Setting federal Jobbying aside shows
that Utilities companies spent more than twice what any other sector did, for a total of about $55 mil-
lion (38 percent of what the entire index spent). These figures are skewed by heavy spending from just
one company, PG&E. The top two revenue quintiles were responsible for nearly all the spending of both
federal obbying doliars as well as national political committee and state-levei contributions.
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Ballot measures—Two-thirds of state-level spending, about $75 miilion, went to ballot initia-
tives, where the U.S. Supreme Court has upheld the right to unlimited spending since 1978. A dozen
companies each spent more than $1 million on ballot initiatives, with PG&E the largest spender by far,
with just under $44 million spent in 2010 on an unsuccessful effort to prevent local electricity competi-
tion in the California utility market.

Spending intensity: To make possible a meaningful comparison of spending across the index, Si2 caicu-
lated a “spending intensity” figure that divides each firm’s total disbursements by earned revenue, pro-
ducing the amount each spent per million dollars of revenue earned. This approach mimics the carbon
intensity analyses used to assess corporate contributions to climate change, although we acknowledge
that the toxicity quotient of political doliars is not the same as carbon dioxide. Utilities and Health Care
companies spent proportionately more than any other sectors {$255 and $185 of political spending per
million doliars of revenue}, not surprising since each faces a legisiative and regulatory context much in
flux. Consumer Staples, Telecommunications and Consumer Discretionary sector firms were at the bot-
tom end of the spending intensity scale, with each spending less than $100 per million dollars of reve-
nue.

Oversight and spending correlations: Investor activists and companies have different but sometimes
complementary reasons for adopting strong corporate governance practices for political spending. in-
vestors want accountability, and evidence that spending strategically bolsters business interests and not
those of individual executives. Some investors also carry with them an implicit goal of reducing overal
company spending, a goal that “good government” reformers make explicit. Companies put in place
more explicit governance policies to provide investors with the requested accountability and biunt criti-
ques that can harm their reputations, and to make their spending more efficient. But some also find
that formalized procedures can help turn back what can be relentiess requests for campaign cash from
politicians and their supporters.

Only a small number of companies seem to concur that they should cut back on corporate spending in
politics, however. in fact, a comparison of the 151 companies in the S&P 500 that give their boards ex-
plicit board oversight responsibility to those that do not shows that those with oversight spend, on av-
erage, substantially more per dollar of revenue: 20 percent more than the index average and 31 percent
more than companies with no oversight. This provides little solace for reformers who want to use go-
vernance as a lever for spending cuts, but it does suggest that board involvement increases in step with
political spending intensity, a central demand from investor activists.

Avenues for Further Exploration

Last year’s study focused on collecting data on corporate policies, governance practices and disclosures
on political spending to obtain a snapshot of these data in the wake of the landmark Citizens United de-
cision. This second-year effort goes a step further to look at actual spending practices in the context of
corporate governance policies and disclosure. We have tried to answer at least some guestions about

whether, for example, greater board oversight, stricter corporate policies or more disclosure of political
spending appear to have any impact on the amount of a company’s political spending. An obvious next
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set of questions is whether the nature and voiume of corporate political spending and its corporate go-
vernance has any impact on financial performance and shareholder returns.

Some recent work has been done in this area. Harvard Professor John C. Coates published “Corporate
Governance and Corporate Political Activity: What Effect Will Citizens United Have on Shareholder
Wealth?” in September 2010 as part of the Harvard Law School Working Paper series.” The paper fo-
cuses on the relationship between the governance and the performance of corporations with different
levels of political spending in the S&P 500. Coates found a negative correlation between political activi-
ty, as measured by levels of donations and spending on lobbying, with the existence of shareholder-
friendly governance features. At the same time, he confirmed that shareholder-friendly governance
features strongly correlated with firm value. Coates concludes, “in the time period beginning in 1998
and through 2004 shareholder-friendly governance was consistently and strongly negatively related to
observable politicai activity before and after controlling for established correlates of that activity, even
in a firm fixed effects model,” and that “political activity, in turn, is strongly negatively correlated with
firm value.” These findings, he observes, “imply that laws that replace the shareholder protections re-
moved by Citizens United would be valuable to shareholiders.”

Coates’s study focuses on the relationship between a company’s broader governance features—
ownership dispersion, insider ownership, blockholder ownership, sharehoider rights and CEO pay—its
political activity and shareholder value, and the paper offers important findings for sharehoiders to
weigh and for further examination by researchers. However, it does not look at governance features
that in particular address board and management oversight of political spending. it also does not ex-
plore the relationship between disclosure of political spending and overall transparency in reporting on
the issue or how these correlate, if at ali, to shareholder value. Further research in these areas is war-
ranted.

There are obvious obstacles to providing shareholders and other stakeholders with a clearer picture of
the refationships between governance, political spending and sharehoider value. Several more years of
data on policies and disclosure practices are needed to run longer-term modeis of at {east five years.
Further, gaps in company spending records mean we simply do not have a complete picture of the mag-
nitude of spending, although the gap analysis Si2 presents in this study should help make clear where
more work can be done. More time series data also could examine if changes in a company’s policies or
disclosures have any clear fong-term impact on actual levels of political spending.

3 Coates, 1V, John C,, Corporate Governance and Corporate Political Activity: What Effect Will Citizens United Have on Share-
holder Wealth? (September 21, 2010). Harvard Law and Economics Discussion Paper No. 684. Available at SSRN:
http://ssrn.com/abstract=1680861
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Company Views

SEC Disclosure

New federal campaign finance legisiation has no immediate prospects for passage in the U.S. Congress,
so reformers are pursuing changes in various government agencies that could affect how companies
disclose information about their political spending. One such initiative, as explained on p. 78, asks that
the Securities and Exchange Commission require all publicly traded companies to make standardized
disclosures about their spending in securities filings.

A communications equipment company told Si2 this would be a good idea, since “transparency on this
issue is important for all stakeholders.” None of the other companies that responded on this subject
agreed, however. Pfizer said, “We do not support a one-sized-fits-all approach.” Others also feit that
existing disclosure is sufficient. A global electronics firm said, for instance, “We believe that public
companies are already saddied with extensive compliance disclosure burdens and political spending
disciosure would only add to this burden. Moreover, we already disclose political spending [in our an-
nual sustainability report]. Reporting political spending to the SEC is redundant and repetitive since
the majority of the information is already widely publicly available.”

A multinational machinery company agreed and also felt information on political spending could reveal
confidential business strategy:

Companies already have a duty to disciose political spending to the extent it is material to the company. ifa
particuiar issue or issues become so important that the potential for an impact on the company, either in
terms of the amount of spending or the impact on operations and markets, reaches a level that is material,
then under existing disclosure requirements the company would be required to disclose it. To require com-
panies to disclose political spending that is not otherwise material would run the risk of prematurely expos-
ing their business strategies and place yet another burden on public companies that does not apply to many
of their domestic and global competitors.

Sharehoider Advisory Vote

One idea being proposed in shareholder resolutions {as well as in the Shareholder Protection Act) is
that investors should be given the chance to vote on political spending, as they now do in the United
Kingdom. None of the companies thought this was a good idea save one, which already eschews any
spending. A financial services company said, “Placing this information in the proxy statement would
be costly, and shareholders have many other options to communicate their advice.” The machinery
maker also said this would be a poor move:

Corporate management has a duty to protect its investors’ investment and to fulfilf its obligations to its
employees and customers. When government, at any level, proposes changes in law, regulations or pol-
icy that potentially affect a company’s ability to fulfill its duties and obligations, the decision to use cor-
porate funds to communicate its opinions to government officials with decision making authority is part
of managing the business of the company. These decisions relate to business strategy and operations
and should be left to company management, as they are in the best position to assess the refative bene-
fits and detriments to the company of such spending.

Best Buy, for its part, said its current efforts are sufficient. it said the company “has a long history of
productive dialogue with its shareholders and other key stakehoiders regarding these and other issues.
Best Buy believes that its ongoing engagement in this space provides the more appropriate and res-
ponsive way to ensure its policies and practices reflect shareholder concerns and input.”
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Independent Expenditures

5i2 asked companies about their plans to use independent expenditures at the federal or state level to
support or oppose candidates, and their reasoning behind these plans. Just one of the respondents, a
leading electric utility, said it had yet to make any decision on the issue. The rest of those that replied
said they did not use independent expenditures. Pfizer noted, “We have adopted policy that prohibits
us from engaging in direct independent expenditures as a result of the Citizens United case.” A na-
tionwide food company also said it has just instituted a new ban on political spending of all kinds, that
it has decided to stop giving to 527 committees, and that will not use independent expenditures. The
communications equipment company said it does not use independent expenditures or make any oth-
er political contributions, since “We believe that directing our resources into our core business activi-
ties—not political contributions—best serves our business and our stakeholders.”

Best Buy’s response was more equivocal, though: “in 2010, Best Buy did not make any independent
expenditures with corporate funds and does not have any currently contemplated expenditures. Best
Buy nonetheless reserves the right to provide corporate funding to candidates and/or issue campaigns
that align with the company’s business objectives and public policy goals. Best Buy has and will, of
course, disclose any contributions aliowed by law made in support of candidates or public policy issue
campaigns.”

Oversight Changes

Despite the findings reported in this study, only a few companies that replied to the questions Si2
posed about changes in political spending oversight in the last year explained these changes. Pfizer
said it “constantly revisits” its policy and meets “with investors and shareholders to hear their con-
cerns first hand.” Best Buy also noted it had established a new steering committee last spring, which
occurred after a shareholder resolution asked for more oversight following the controversy about in-
dependent expenditures in the 2010 Minnesota gubernatorial race. Finally, a nationwide property
management firm that currently spends fittie on politics noted, “Despite our limited spending, we un-
derstand there is a growing interest in how public companies participate in the political process. As a
result, we are in the process of considering whether to adopt and disclose a more formal policy.”
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Patterns of Governance, Disclosure and Spending

This section of the report presents the detailed resuits from our analysis of governance and disclosure
practices for the S&P 500, alongside their spending patterns—the basis for the summarized findings pre-
sented above. Results for the entire index appear first, noting what has changed since $i2 made this
examination one year ago in 2010. The results are disaggregated by economic sector and revenue quin-
tile to explore variations in poticies and spending. We found, as noted above, that oversight and trans-
parency about spending policies have increased substantially, as boards appear to be responding to in-
tense pressures from investors as well as the changed regulatory landscape since Citizens United. But
disclosure of what companies spend remains inconsistent—particufarly when it comes to indirect spend-
ing through trade associations and other politically active non-profit groups.

While Si2’s 2010 report looked at the types of recipients within the political arena that received identifi-
able corporate money, this year we look more precisely at the amounts companies give to political
committees (527s) registered at the federal level and state-level candidates and parties. New this year
also is an analysis of how much companies spent on federal lobbying. (Si2 has excluded from the analy-
sis any identifiable PAC spending.)* The sum of all three recipient categories provides a fairly compre-
hensive public “political spending footprint.” Critically, however, as noted above, it excludes the largely
unquantifiable sums companies provide to non-profit groups {including trade associations and non-
profit “social welfare” organizations, organized under sections 501(c}6 and 501{c}4 of the federal tax
code), some of which makes their way into political campaigns and lobbying efforts waged after candi-
dates reach office. There is no requirement for these groups to disclose their donors and voluntary dis-
closure is spotty, at best. To get a glimpse of this indirect treasury spending, the report examines the
nature of the relatively minimal information companies voluntarily disclose on their memberships and
contributions to non-profit organizations that have begun to play an important role in political cam-
paigns. Only 14 percent of the index discloses indirect spending, and only a few disclosures are compre-
hensive.

To deepen last year’s analysis, the report this year also calculates a “spending intensity” figure that
normalizes each company’s spending footprint by revenue, producing comparable figures on political
dollars spent for each million doliars of revenue earned. The dataset would allow additional examina-
tion of correlations with standard financial metrics, such as firm value, revenue growth, return on equi-
ty, total shareowner return, or other measures of considerable interest to some. Instead of venturing
deep into the contentious thicket of assessments about how such measures may have some causal refa-
tionships with political spending, however, we focus primarily on spending policy, oversight and actual
expenditures. We do note the overall correlation between governance and spending intensity, howev-
er, showing that the 151 companies with board oversight of their spending actually disburse on average
30 percent more than their peers that do not have such oversight, on a revenue-normalized basis. This

‘pAC spending, which includes money contributed by individuals affiliated with companies from their own resources, substan-
tially augments the already considerable spending that comes directly from corporate coffers, but we exclude this spending
given our focus on investors and the use of their money, which comes from the corporate treasury. Any direct contributions to
federal candidates from companies still must come from PACs. S$i2’s analysis suggests that about haif the total amount of mon-
ey connected to companies at the state level comes from corporate PACs and about half comes from company treasuries.
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suggests that board involvement in spending does not reduce the sums companies spend, although a
more rigorous examination of additional indicators would have to occur before any sort of causal rela-
tionship could be established. This preliminary evidence may give some comfort to investors and others
concerned about accountability and transparency, but not to those who think that governance could be
used as a lever to reduce spending.

A related issue—~whether corporate political spending in campaigns and on jobbying heips or hurts the
company and its shareholders financially—is difficult to establish. This year’s snapshot of spending in-
tensity per dollar of earned revenue suggests some possible conclusions, but much more additional
spending efficacy research could be done. The benchmarking dataset used in this report could be used
to explore how often company money goes to winning candidates, for instance—to see if companies are
making the right bets about winners and thus earning the access they seek. One also could look at
which of those winning candidates once in office are lobbied by the same companies, on what issues,
and with what results—to see what kind of policy dividends companies effectively earn for their cam-
paign spending. Specific legislative favors provided in exchange for campaign contributions are, of
course, illegal. But money nonetheiess remains a central component in the great game of influence and
power where companies, legistators and their various competing stakeholders operate.

A small but growing number of companies report on their political spending to investors, although com-
prehensive accountings are still rare, as we document below. About 20 percent of the index does not
appear to spend any money in politics (half of these formally ban spending in published poficies while
the rest do not take a public position on spending but refrain from contributing}, about 20 percent
spends and reports, and the remainder spend and do not report. We criticaily examine, for disclosing
companies, what they include in their spending reports and how this differs from information contained
in publicly available databases. Companies do not control how their spending is reported by state
campaigns, which can inaccurately attribute individual contributions as coming from corporate coffers
or identify PAC money as a corporate contribution. Si2 sent the governance and spending profiles to
each of the companies included in the study and received detaiied corrections on the spending data
from a handful of firms. They largely corroborated the federal data on lobbying and 527 spending, but
found some inconsistencies in the state-level data given the more uneven reporting mechanisms in
place there and the gaps in data collected by the National Institute on Money in State Politics. As noted
above, state level information from non-party political committees is missing, which means the publicly
available information on corporate spending substantially understates how much money flows into
these elections from companies. The final analysis in this report includes any corrections provided by
companies, which indicated some contributions came from individuals, not the corporate treasury, or
from a PAC that was not identified as such in reports from campaigns.
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Policy

The vast majority of S&P 500 companies (84 percent) make some kind of statement about political
spending, however minimal, on their websites,” This is an increase from 78 percent in 2010, As in 2010,
the largest revenue earners are the most likely to have such statements, which can be loosely termed
“policies.” The number of companies in the top revenue tier that say nothing about political spending
has fallen to just five {down from nine

last year) and now includes only Spending Policy Incidence - Revenue Tiers
zon.com, Berkshire Hathaway, Costco 100

Wholesale, Google and Sunoce. Inthe =
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Looking just at the 468 companies that were in the index in both years, $i2 found that a total of 29 more
corpanies established policies in the last year, a jump of 7 percentage points, from 78 percent to 85
percent. Proportionally, Telecommunications and Utilities sector companies saw the biggest growth in
policy statements compared with 2010-—while the Health Care and Materials sectors saw the least year-
over-year change {these two sectors already had comparatively high rates of policy incidence). Locking
at all sectors comparatively shows that all nine Telecommunications companies now mention political
spending, as do more than 90 percent of firms in the Consumer Staples, Utilities, Materials and Indus-
trials sectors. But only little more than three-quarters of Financials, Informaticn Technology and Con-
sumer Discretionary companies have a pbéicy statement.

The nature of these policies varies substantiafly, from limited acknowledgements of a company’s partic-
ipation in public policy formulation to detailed explanations of how the firm comes up with its public
policy positions, decision-making processes for contributions, and detailed reports on all forms of giving,
as is explored in more detail below,

iz gave companies credit for having a political spending policy if they mentioned anything about spending corporate money
in politics, by any means—althcugh companies most often discuss the ways in which they give directly to candidates and par-
tes in political campaigns. Some companies do not discuss any domestic political spending but indicate in their ethics policies
that they comply with the anti-bribery provisions of the Foreign Corrupt Practices Act; if this was the only mention of political
spending, we did not give companies credit for having a policy. Credit was also withheld for companies that only provided poli-
cies for employee political contributions with no corporate connection.
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Policy location: Investors advocates who are pressing compa-

Policy Location

nies to take more action on pelitical spending want companies
to have easily accessible stand-alone policies that provide
clear statements about when and where they spend corporate
money in all parts of the political arena, $i2 therefore cata-
ingued whether companies articulated their polices in this
manner, and found that just 30 percent {144 firms) have the
separate, stand-alone policies investor advocates want 1o see.
Finding a company’s policy is not always a straightforward
proposition, but 5i2 did not try to measure the ease with
which policies can be found. Baruch College researchers re-

cently did measure the accessibility of political spending in- n =452

formation on company websites among the S&P 100, though, and concluded just 30 percent of those
firms made such information “easy” to find on corporate websites.” Policies often are found most often
with & company’s corporate governance documents, but they also can appear only in a corporate re-
spensibility report.

Lobbying: The 2011 spring annual meeting season saw a growing number of shareholder proposals that
asked for more information about companies’ lobbying. Shareholder progonents appear poised for an
expansion of these types of proposals in 2012, according to investors who have shared their initial plans
with 52,7 For some time, investors have evinced particular interest in the indirect expenditures made
by trade associations and other non-profit groups that receive corporate money and use it for both po-
{itical campalgns and in lobbying, but information on this type of spending remains hard to come by,
{See pp. 39-46 for more on 5i2’s findings about valuntary corporate disclosures regarding association
memberships and indirect corporate political spending by them and other non-profit groups.) But
shareholder proposals in 2011, sponsored by American Federa-

tion of State, County and Municipal Employees (AFSCME} and
the Laborers’ international Union {Liuna}, also asked companies
to report on both “direct lobbying and grassroots lobbying” ex-

Lobbying Policy Disclosed

penditures, These resolutions appear to open a new frontin
the investor campaign for corporate disclosure on political
spending.

Given the increased investor interest in this aspect of political
spending, we carefully examined data about companies’ lobby-
ing polictes, how often companies provide information on their
lobbying, and data on direct federal lobbying expenditures as
aggregated by the Center for Responsive Politics, in general, we =452

% See Baruch Index of Corparate Poiitical Disclosure at hitp://www. baruch.cuny.edu/baruchindex/index. htm.

7 As part of its impartial research for member institutional investors, Si2 dosely tracks-—but does not advocate about-—
shareholder proposals filed on shareholder resolutions and what happens to them over the course of the spring annual meeting
seasan.
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found that a substantial majority of companies do not discuss either direct or indirect lobbying when
they talk about political spending. Such expenditures, however, are a critical part of companies’ efforts
to influence how laws are made and comprise a far bigger proportion of the total amount of corporate
money spent in the political arena, writ large, than the sums they spend in political campaigns. As with
corporate campaign contributions, money for lobbying comes from the company treasury; most compa-
nies view their spending on lobbying as part of the usual course of business. Direct federal lobbying is
highly regulated and disclosure of expenditures must be reported to the U.S. Senate. Stili, trolling
through the reports and identifying all lobbying connected to a company stili can be a challenge. Lobby-
ing data at the state level is a whole additional frontier, which we did not explore.

‘Grassroots lobbying’—A handful of companies acknowledge that they take part in “grassroots
lobbying,” in which they articulate a particular view on key public policy issues and encourage their
stakeholders, including employees, to promote these views with their elected officials. Si2’s research
found mentions from eight companies last year and another two this year. Officials from Merck and
Exelon told participants at an October 2011 Conference Board symposium that they both encourage
employee involvement in public affairs that affect their companies, but that these efforts take little time
or money. Merck noted it does not make any candidate-specific recommendations to its employees.

One of the most explicit descriptions comes from ConocoPhillips, which notes that these efforts sup-
plement its formal lobbying and “typically include the development and distribution of information and
mobilization of stakeholders to contact officials.” ConocoPhillips adds that it “will participate in gras-
sroots activity on a case-by-case basis based on colfaboration between appropriate Government Affairs
and business unit personnel.” It goes on to explain what it does and why:

Issue advocacy may also include support of an initiative that would defeat anti-energy and/or anti-
business measures. Actions typically include development and distribution/broadcasting of information
either jointly or solely, and may include signature gathering on initiative petitions which the company has
expressly supported. ConocoPhillips will be active in such issues, provided: there is a compelling Conoco-
Phillips business rationaie; there is an agreement to participate between the affected business units and
Government Affairs personnel and management; and where there is distribution/broadcasting of infor-
mation, significant ConacoPhillips and/or energy industry involvement, input and approval of the message
development and the tactics taken in the initiative process.

Altria discusses its activities as part of stakehaolder outreach, noting it provides “materials that describe
our position on issues and with suggestions for how to contact government officials. When appropriate,
we ask our stakeholders to share their views with government officials on proposed legislation.” Mara-
thon Oil notes that it created a public issues advocacy program in 2009, which is suppiemented with a
“website that makes information easily accessible.” Aetna points out the existence of an “employee-
driven grassroots program” that is coordinated with its PAC. Most companies that conduct such activi-
ties provide civic engagement justifications, such as that offered by Dow Chemical: “Dow employees
and retirees in the United States are active in the policymaking and political process, contacting their
legislators through grassroots campaigns” and the company PAC, which Dow supports “as a way to
promote open and transparent civic engagement” given that “the impact of government policy is so crit-
ical to our survival and success.”
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Policies-Only 36 percent of
S&F 500 companies mention lobbying Lobbying Policy Disclosed - Revenue Tiers
intheir political spending policies; ar- g0
ticulated policies are particularly - 80
scarce for companies outside the top £70
revenue tier. A little more than 60 f’z 60
percent of tier-one companies men- & 50
tion lobbying, but—in a striking drop-~ é 40 it yes
off—each of the remaining tiers men- § 30 ®wno
tion it less than 40 percent of the = 20
time, and anly one-fifth of the bottom 10
quintile does so. Sector standouts are 0 ) 5 3 4 5
Consumer Staples {where 46 percent Revenye Tier
discuss lobbying) and Industrials n =492

{where only 28 percent do so}.

Spending and limited disclosure—The vast majority of companies do spend money on lobbying
at the federal level, howeaver, as shown by records filed with the U.S. Senate Office of Public Records,
5i2 searched these data, as aggregated by the Center for Responsive Politics, and found information for
such spending in 2009 and 2010 by 80 percent of all S&P 500 companies. Yet only 13 companies in the
entire index (3 percent) provide easily accessible information for their investors on how much they
spend on lobbying, by mentioning it on their websites or by providing direct tinks to the company-
specific Senate reports, These companies are Adobe Systers, American Electric Power, Baxter Inter-
national, DTE Energy, Exxon Mobil, Hormel Foods, Intel, McGraw-Hill, PPG Industries, Procter &
Gambie, 1.5, Bancorp, Wellpoint and Wisconsin Energy.

Drawing connections between the existence of a lobbying policy, disclosure for investors and any ten-
dency to spend more or less is problematic, since the numbers are so smail. About half of the 25 com-
panies that spent the most on lobbying in 2010 {each with 58 million or more of expenditures} have dis-
closed lobbying policies, and two {American Electric Power and ExxonMobil) report on what they spend
ininvestor reports. An examination of federal lobbying recards filed with the U.S. Senate for 2009 and
2010 shows that Alpha Natural Resources, PG&E, Netflix, BlackRock, Washington Post, Ecolab, R. R.
Donnelley & Sons, NetApp, Masco and Noble Energy all saw their lobbying increase by more than 70
percent between 2009 and 2010, although they were not among the biggest overall spenders of lobby-
ing dollars. Yet none of these ten companies, which had the biggest proportionate increases in lobbying
expenses between 2009 and 2010, either mention fobbying in their policies or disclose this spending
directly to Investors.

Reasons for giving: it is still not common for companies to provide information on why they give money in
political campaigns and how they pick candidates or issues to support. Just over a third do so, but thisis a
big jump from 2010, when only about one-quarter did. Companies of all shapes and sizes seem to be res-
ponding to the growing scrutiny about their corporate politica spending by offering justifications for why
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they do it. For the
companies examined

Growth in Spending Justification - Sectors

in both years, 5i2
found that 124 firms
in the S&P 500 of- E
fered spending justi- ([
fications in 2010, but
this year that num-
ber jumped to 179,
The biggest propor-
tionate increase oc-
curred among Utili-
ties, where twice as
many {63 percent)

% in sector with

w2010
®2011

N 468

now provide justifi-

cations compared with 2010. Just more than half of Consumer Staples companies now provide their rea-
sons for giving, too-—up from less than 40 percent last year. Energy companies had the least amount of

change in providing justitications for any sector, hovering a little above 30 percent each year.

The very largest companies stilf are the most likely to provide a justification for political spending—with
nearly 80 percent doing so, even more than the two-thirds that did so in 2010. But half of second-tier
companies now provide justifications, too {up from only 31 percent last year) and one-third of third-tier

firms {up from only 18 percent in 2010}, The number of companies that offer justifications rose even
among the smallest revenue tiers. Clearly, firms of all sizes seam to feel they need to explain why they

spend money in politics.

A few have had the opposite reac-
tion, though. Notably, John Deere
this year says nathing about its
spending. Last year, however, it ex-
plained, "Because accomplishing
business cbjectives often depends on
sound public policy, John Deere plac-
es a high value on involvement in the
political process,” and noted its “em-
ployee-involvement programs” that
included its PAC and its John Deere
Government Action Information
Network, which "asks employees 1o
contact elected officials about pend-
ing legislation of interest to the com-
pany.”

Growth in Spending Justification - Revenue

Tiers

0%

80%
70%

50%
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Board Oversight

There has been a sizeable jump in political spending over-
sight by boards of directors in the last year. Thirty-one per-
cent of S&P 500 companies now explicitly acknowledge in
their board committee charters or in policies posted on their
websites that the board, in some capacity, has oversight re-
sponsibility for the company's spending in political cam-
paigns. Lastyear the figure was just 23 percent. As we ob-
served in 2010, the true number with board oversight is
probably slightly higher than this because a handful of com-
panies—particularly the very biggest—have board leve]
commitiees that oversee public affairs generaily. Si2 consi-
dered that a board had oversight only when the company

Board Oversight

n= 482

indicated its board receives reports on political spending or if a particular committee charter specifically
mentions policy oversight or review of such spending.

Most common at the top but growing elsewhere: Board oversight of political spending increased most
significantly in the top revenue gquintile companies. Comparing the 458 companies in the index in both
years shows that 70 percent of the biggest firms now have board oversight, up from 55 percent last
year. There was a 12-point increase for tier-two companies, pushing them to just above the 40 percent
mark, and all the smaller companies increased their likelihood of board oversight, although in less dra-
matic fashion. About 10 percent or fewer of the bottem two revenue guintiles report any sort of board
oversight. But these rates of board involvement are notable compared to historical levels. in 2008,
when the Center for Political Accountability surveyed 120 large companies, it found only two that re-
quired board approval of political spending. (See pp. 68-74 for more on the shareholder campaigns and
recent developments.)

Sector variation: While there has
been substantial movement in the
overall number of companies putting 80
i place some form of board over- 70
sight for political spending, not alf

sectors seem to share the enthu-

siasm for this sort of high-level scru-

Increase in Board Oversight - Revenue Tiers

% in tler with oversight
Py
(o]

tiny from directors, Utilities were 30 #2010
the most likely to put in place board 30 w2011
oversight in the last year, followed 1
by companies in the Consumer
Staples, Materials and Consumer 0 1 3 3 4
Discretionary sectors, Overall, .

Revenue Tier

though, Health Care companies re- n=A68
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tained a clear lead in
board involvement—
a result that proba-
bly can be pegged
directly to how deep-
ly involved these
companies have
been in the ongoing
debate over health
care reform and how

increase in Board Oversight - Sectors

22010
82011

% in sector with oversight

much critical atten-
tion they have re-
cetved about this
high-stakes discus-

n= 468

sion. There was little

or no change in the proportion of Industrials and Telecom firms that have board involvemant in political
spending. In addition, despite the contentious financial reform debate, Financials companies remain
among the least Hikely to bave any board oversight.

Types of oversight: We looked closely at how companies describe their board oversight processes, to
determine the nature of director involvement in companies’ decisions to spend. No company in either
2010 or 2011 indicated that the board makes recommendations on spending, and nearly S0 percent of
the board involvement, when it occurs, is to review what management has done-—as might be expected.
A smali group of company boards appears to get more closely involved, though, with about dozen re-
porting director involvement in approving contributions:

+ Five companies report board involvement in specific spending decisions. At HCP, a hospital
company, and at Occidental Petreieum (for both direct and indirect spending), the board must
approve all contributions. Bed Bath & Bevond requires an unspecdified “authorization” from the
board, similar to the “prior authorization” required of Newell Rubbermaid’s board. Both stand
in sharp contrast 1o the natural gas and exploration company QEP Resources’ very specific re-
guirement that its board “reviews and approves the use of all corporate funds or assets in-
tended to influence the nomination or election of any candidate for public office.”

«  Four companies indicate their boards set budgets, and then must approve contributions that go
beyond it. At Caterpillar, for instance, the Public Policy Committee reviews and approves an
annual budget for charitable and political contributions and——“at least annually” —the commit-
tee also approves all such contributions; in addition, the chairman can be involved in approvals,
the company’s policy says. At AT&T, the board approves an aggregate budget “for the purpose
of supporting or opposing any party, candidate, political committee or ballot measure,” but says
that “except for contributions for ballot measures, no corporate expenditure over $1,000 may
be made unless approved by the Chief Executive Officer.” Boeing and Wellpoint also report
their boards set annual budgets for political spending.
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e Atthree companies the board’s inveolvement kicks In when the sums increase. For Exelon com-
panies {including Exelon, ExGen and ComEd), company CEOs may give up to $16,000 per candi-

date or committee, but the CEO and Lead Director “must approve any such contribution after
the aggregate of all contributions to candidates and candidate political committees exceeds

$100,000 in any calendar year, determined on a consolidated basis for Exelon and its subsidiar-

ies.” At Jacobs Engineering Group, the board also must approve contributions over $106,000.
For MecDaonald’s, government relations staff handle smaller amounts, with input from “legal
counsel, compliance personnel and members of the Company's management,” but

any Political Contributions 1o a single candidate, political party or ballot initfative that will ageregate

to more than U.S, $100,000 in a calendar year shall require the approval of the McDonald's area of

the warld president of the market in which the contribution will be made. Political Contributions in
excess of the spending limit established by the Board or any other exceptions to this Policy must he

approved in advance by the Corporate Responsibility Committee,

» Addressing the controversial method companies now may use to spend in federal elections, two
companies say their boards also must approve any independent expenditures. At ConocoPhil-
lips, responsibility for contributions usually falls on government affairs personnel, but the Public

Policy Committee must approve independent expenditures advocating for or against specific
candidates. General Mills makes the same stipulation, requiring approval for any direct inde-

pendent expenditures from its Public Responsibility Committee. {indirect independent expendi-
tures via trade or other groups are a different matter, however, and no company mentions that

the boards must get involved in such spending, although some companies forbid their trade as-

sociations from using contributions for political purposes, as is explained starting on p. 39.}

Two more companies appear to indicate their boards
may become involved in spending decisions, but they do Board Review Frequency 2011
not say when or why. CMS Energy says, “The company, Aier:ﬁi'
individual employees and PACs all may contribute to .
state and local ballot question committees, voter educa-
tion initiatives and other political expenditures as ap-
proved by the legal department, executive management
and, in some cases, the board of directors.” At Juniper
Networks, the board’s non-specific involvement is also
invoked: “The Company's funds or assets must not be
used for, or be contributed to, political campaigns or po-
litical practices under any circumstances without the

n=147

prior written approval of the Company’s General Counsel
or Chief Financial Officer and, if required, the Board of
Directors.”
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Frequency: Investor activists seeking
greater accountability from compa- Board Oversight Frequency
nies about thelr political spending 80
want boards to be involved in regular 70
policy and spending reviews. increa-
singly, companies are taking them up

on this idea, although most have yet

W
@3
5
to adopt semi-annual reviews that 240 82010
the reformers favor most highly, A E 30 %2011
little more than half of the 147 com-
. . 20
panies whose boards review spend-
ing do so annually. A select few - 10
now 11 firms, up from eight last 0 .
year—iook at the issue twice a year. semi-annual annual other

New semi-annual reviewers are Edi-
son International, General Electric, Gilead Sciences, Merck, Target and Tesoro, Last year the group also
included American Express, Camphbell Soup, McDonald’s, Pfizer, Tellabs, United Health Group, United
Parcel Service and US Bancorp—but neither American Express nor Campbell’s now say they are con-
ducting reviews this frequently. The remaining 57 boards do not indicate how often they touch the is-
sue,

Comparing only the companies in the index during both 2010 and 2011, we found that most of the
boards that added oversight did so through annual reviews (23 more companies compared to 2010}

Health Care companies are the most likely of any sector to have semi-annual reviews (close to one-fifth
of these companies whose boards review spending do so twice a year). But no firms in four ather sectors
have made this kind of commitment: Consumer Staples, Materials, Telecommunications Services and In-
formation Technology companies either review annually or don’t say how often their oversight ocours.

Manogement Transparency

Growing corporate transparency about who is making deci-
sions on political spending is apparent in another key area identified Spending
highlighted by investor activists. Nearly two-thirds of 5&p Oversight Officer
500 companies now identify which officers make spending
decisions, growing to 65 percent from 58 percent in 2010, up
7 percentage points. There was growth in the disclosure of
political spending officers no matter how big a company is,
with the most substantial leaps ocourring in the top and bot-
tom revenue quintiles. Eighty percent of the largest tier
companies now identify an officer responsible for decisions
about pofitical disbursements, up from about 70 percent in
2010, while a little more than 40 percent of the smallest =492
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group now makes this information
known, also a jump of about 10 per-

Identified Officers - Revenue Tiers

centage points from 2010, 50
80
Disclosure continued to vary among 70
sectors. Looking at the 468 companies o 50
in the index for both vears shows the § 50
biggest increases in disclosure of offic- g 40 ¥ 2010
]
ers among Utilities, information Tech- = 30 w2011
nology and Materials firms, with 1310 20
14 percentage point increases for each. Y
Financials companies were the least 0
tikely to disclose which officers make 1 2 3 v -
decisions about political spending last Revenue Tier =468
year and while there has been some
improvement, they
remain the least trans- identified Officer - Sectors
parent about how they 20%
give money, explaining 70%
who is involved just . 60%
: 5 50%
half the time. ]
& 40%
£ 300
Hewlett-Packard con- g VR
) 20% 2010
tinues to stand out
e . 10% #2011
with its detailed expla- 0%
nation of how it forms g
its public policy posi- .,,}?Q
X .
tions and who makes &
&
decisions about its po- S
P &) n=468

litical spending. The
company lists all the

invoived officials’ titles—everyone from the PAC hoard of directors to its Political Contributions Commit-
tee and a separate Political Contributions Advisory Council. It also explains its process:

A committee of HP managers annually reviews eligible recipiants of funds for both the HP PAC contribu-
tions and corporate contributions and develops an HP PAC contributions plan and a corporate contribu-
tions plam. The HP PAC plan is presented to the HP PAC Board of Directors, which reviews, revises and ap-
proves the plan. Both the HP PAC plan and the corporate contributions plan are then presented to the
CEQ for review and approval. Once approved by the CEO the plan Is presented to the Audit Commitiee of

the HP Board.

Upon approval of the plans, the HP Political Contributions Committes, comprised of HP governmeant affairs
managers, implements the plans by reviewing all specific political contributions requests and events requir-
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ing corporate and HP PAC funding and makes recommendations o the Political Contributions Advisory
Council. Once the Political Contributions Advisory Council approves the requests, the funds are disbursed.®

Spending and Disclosure

This section first presents information on how companies do and do not spend money directly on polith-
cal campaigns and through lobbying. We examine what it means when companies say they do not give
money in politics, the nature of treasury spending, and evolving policies on the use of independent ex-
penditures. Briefly noted is how many companies have political action committees, Next, we look at
indirect spending policies and how this has changed since last year, showing how a small but growing
number of firms have policies and disclosure on their giving to trade associations and other non-profit
groups that are politically active.

Prohibitions

The overall number of companies in the S&P 500 index that assert they do not spend any money on polit-
ical contributions has grown to 57, up from 40 just a year ago. But it is stilf the case that the nature and
specificity of these prohibitions varies significantly, When companies say they do not make political con-
tributions, most of the time this does not mean they do not spend shareholder money directly on candi-
date campaigns, it certainly does not mean that corporate money is not used to influence lawmakers
after they are elected. Out of the 57 companies {see table) that have policies apparently prohibiting po-
fitical spending, only 23 companies actually did not give money te political committees, parties or candi-
dates—although they did fobby, Just 17 thighlighted in blue) spent virtually no money at all in 2010 on
either lobbying or on political campalgns via 527 political committees, state candidates, state parties or

ballot initiatives, according to available data. Ancther 57 companies do not appear to spend any money
in these areas but also have not publicly disclosed policies that explicitly ban such spending (list, p. 28).

X L X j
{temporary moratorium on all but state lobbying}
X X
X X
X
Cincinnati Financial 570,000 ¥ X X
Colgate-Palmolive X X
Curmmins $2,304,191 X X
Dun & Bradstreet 203,000
| Expeditors intlofWash, | X X
Fa X X
Howserue : X X
Gannett 0,000 | | $3,678 |
Goldman Sachs 34,610,000 | | ] X X

& 1P political Contributions Policies” at htipeffwsen hp.com/hpinfo/abouthp/government/us/engagement/policies.hitrmi.
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Hershey $475,000
Hess $1,100,000 X X
Hlingis Tool Works
Int'l Business Machines X X X
Integrys Energy 3280 000 53,250
Interpublic Group 5380,000 X
invesco $280,000
IMcSmucker o G L X X
Joy Glabal $40,000 X
$670,000 X
5137500 X X X X
Gin : X
NYSE Euronext 1,580,000 X X X
Parker Hannifin $410,750 X X
PerkinElmer $120,000 X X
Pinnacle West Capital £710,000
Frotosis 490,000
Regions Financial $540,000 56,200 X X
Sara Lee 5240,000 $10,750
$300,000 857,000 X X
b D " X
540,000 6 X X
X LR G 5399 X X
St. Jude Medical $680,000 X X
Stericyele $160,000 $22,000 $3,000 X X
Stryker $110,000 X X X
Tellabs = S : - X X X X
) Texas instruments 31,600,000 X X
Viacom 53,640,000 51,635,651 X X
Vudcan Materials $500,000 57,000 X X
Washington Post $840,000 525,900 X 3
Waters Corporation 3190,000 X X
Xerox $3,024,000 | $110,000 X X X
Zimmer Ho%déng: 5713, (‘%8 X
PN el :
;s;“:‘&hd
aly wh
“ing an sedid ot t:c)me from th@ comgaﬂy, but was urzab‘e o o
M ESHap:On afhrmed it pciso,v 3¢ mﬁt by geva axw caworate mon
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Viacom's exceptions: One company that partic-
ularly stands out for having an apparent spend-
ing ban that nonetheless did not preclude more
than 51.6 million in contributions at the state
tevel that appear to come from the corporate
treasury at the state level is Viacom. The com-
pany's Globel Business Proctices Statement
seems to forbid contributions, asserting:

Viacom policy~-and in many countries, the
jaw~-prohibit the contribution of Viacom
funds, assets, services or facilities to or on
behalf of 2 U.S, political party, candidate or
political action commitiee {(“"PAC ™). Viacom
poticy also significantly restricts contribu-
tions to foreign political parties and candi-
dates. None of these restrictions is intended
to discourage or prohibit Viacom employees
or directors from voluntarily making person-
al contributions or participating in other
ways in the political process. However, this
must be done on your own time and at your
own expense. Viacom will not compensate
ar reimburse employess or directors for any
political contribution.”

Yet the policy makes it clear money is spent,
since it identifies who can approve expenditures:
“No Viacom funds, assets, services or facliities of
any kind may be contributed 1o any foreign offi-
cial, political party official, candidate for office,
governmental organization or charity—whether directly or through an intermediary~without advance
approval from a Viacom Corporate Compliance Officer, your Company’s General Counsel or Viacom
Government Relations.”

Viacom makes no political spending disclosure to investors, but data from the National Institute on
Money in State Politics indicates it contributed $35,000 to New York Assembly and Senate party cam-
paign committees (both Democratic and Republican} and $1.6 million to the “No on 24 - Stop the Jobs
Tax"” batlot initiative committee in California. Championed primarily by the California Teachers Associa-
tion, the measure would have repealed corparate tax breaks approved in 2008 during the tenure of
former Governor Arnold Schwarzenegger {R). Viacom was joined by other broadcasting and motion pic-
ture companies, including Time Warner, Walt Disney, News Corp. and CBS, which between them spent
nearly $6 million from March to October 2010. Despite an 58.9 mitlion campaign from the teachers,

® Viacom's Global Business Practices Statement, at
httpy/ /www viacom.com/investorrelations/Investor,_Relations_Docs/Globai%20Business%20Practices% 20Statement % 20-
%202009%20-%20Universali20-%20FINAL pdf
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voters defeated the measure by a 16-point margin, apparently agreeing with the companies’ contention
that it would hurt business development and job creation in the state.

Variations in policy and practice: There was no significant variation among sectors or revenue tiers in
the proportion of companies that have policies that forbid spending. But in actual practice, smaller rev-
enue companies were more likely not to spend any money in U.S. politics in 2010, the year Si2 scruti-
nized. Just two companies in the largest revenue tier eschew all easily discernablie domestic political
spending. They are Schlumberger and Philip Morris International {(which does spend outside the United
States to support its foreign tobacco operations; it is an independent company not to be confused with
Philip Morris USA, the Altria subsidiary that contributes farge sums in many areas of domestic political
life}. In the second revenue guintile, just five companies refrain from any spending: Baker Hughes, Ge-
nuine Parts, Jabil Circuit, Kohi's and Motorola Mobility (which has no spending track record since it was
spun off early this year but might spend in the future}. in the bottom revenue quintile, 34 companies
have no 2010 spending records.

{n addition, information Technology companies were markedly less likely to spend than those in any
other sector, with one-thirds of them not contributing in any category. On the other end of the scale, all
32 Utilities spent money somewhere, and only two out of the 50 Health Care companies {4 percent} and
just three of the 41 Consumer Staples companies {7 percent) did not spend.

PACs: As noted above, 23 of the "no-spending” companies did have direct federal lobbying expendi-
tures in 2010, and 15 of these also have political action committees—as do 70 percent of ail S&P SO0
companies. As we observed in 2010, corporate policy prohibitions generally relate to the use of corpo-
rate treasury money, and do not cover the spending company PACs make, disbursing the pooled contri-
butions of company employees and other individuals in the restricted group that may support a PAC."
Last year, just three of the 40 companies that expressly banned political contributions indicated their
political spending was confined to a company PAC, while about half of the “no spending” policy compa-
nies had PACs, where spending is directed by committees made up of senior corporate officials. This
means that some companies say they make no political donations on the one hand {(usuaily indicating no
support for candidates or parties}, and on the other, they specify which officials at the company must
approve political spending {encompassing PAC giving and non-candidate recipients of electoral spending
such as ballot initiatives or political committees that companies may be excluding from their “political
contributions” taily}. In a handful of cases, companies alsc mention who has oversight for lobbying.
{See p. 30 for more on PACs.}

Types of prohibitions: Twice as many companies now explicitly forbid contributions to candidates as did
in 2010. While this transiates to only 59 companies, it is the most common prohibition. The number of
companies that say they will not give to political parties aiso jumped to 43, up from 25 last year. Other
less common prohibitions are in place for ballot initiatives {eight bans now compared to just one last

By company-sponsored political action committee, also known as a special segregated fund or SSF, must include the sponsor-
ing company’s name in its title and may only solicit funds from a restricted class of donors, who may include “the corparation’s
stockholders, executive 2nd administrative personnel and the families of both groups,” according ta “SSFs and Nonconnected
PACs,” FEC Fact Sheet, May 2008 at http://www.fec.gov/pages/brochures/ssfvnanconnected.shtmi.
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year} and 527 political com-

mittees (14, up from nine). Types of Spending Prohibitions

These figures suggest that at 0
feast some companies are 60
becoming less willing to give 50

directly to candidates and
parties. But corporate poli-
cies about giving indirectly to

#companies
s
[l

20
the closely watchad 501{c}4 10
social welfare orgamz(atxosas g b —
that have become so impor- Candidates  Parties Ballot 527 Groups  501{c)4
tant remain 3 cipher: last initiatives Groups

year just US Bancorp said it
would not give to these
groups, and this year itis
joined by only two more--Unum and Wells Fargo. Overall, the number of companies that place some
kind of explicit prohibition on campaign spending has increased, though, from 40 firms in 2010 to 64 this
year. {The accompanying chart shows the number of named prohibitions, with some companies having
more than one type.}

2010 (40 companies) #2011 {64 companies)

Political Action Committees

The debate in corporate governance circles and the social investing community about corporate political
activity often bypasses PAC spending, since this is not investor money but rather cash contributed by
executives and others in the restricted class allowed o contribute to a PAC. This type of spending also is
highly regulated under campaign finance laws and disclosure in regular reports to the Federal Flection
Commission is routine. But omitting PAC money from the discussion leaves a blank patch on the full
portralt of corporate political spending and influence, since the risks and rewards resulting from the
spending are associated with the corporation. As the discussion above on policies shows, companies
tatk about both methods of spending when they discuss political spending, even though the two are le-
gally separate. The officials respon-
sible for making decisions about cor- 2011 PAC incidence - Revenue Tiers

porate contributions are almost al-
ways the same ones that determine
how PAC money is spent, as well, as
Hewlett-Packard’s description makes
plain. The full impact corporations
and their executives have on cam-
paigns and government therefore
must take into account the relation-
ships between treasury and PAC

Hyes

% in tier with PAC

®|no

Revenue Tier
spending, corporate decision-makers n= 492
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and government rela-

tions strategies, al 2011 PAC incidence - Sectors
though we do not ex- 100%
) ) u 90% -+
amine these issues. I 8% -
5 70%
Given the investor ac- 3 60% -
e 5 50% -
countability angle pur- § 40%
sued by investor activ- a 3822
ists, this report focus- R 109 1
es primarily on the use 0%
of corporate funds.
N
But it is worth noting Ny
that about two-thirds
of S&P 500 companies

have PACs: {320 out
of the 468 companies in the index in both years in 2011 and 321 in 2010}. Bigger companies are much
more likely to have PACs, with more than 90 percent of S&P 100 firms having one compared to fewer
than 40 percent in the bottom revenue quintile. Disaggregation by sector shows that Utilities are far
and away the most likely to have a PAC; only Wisconsin Energy does not.'* In sharp contrast, less than
half of the information Technology firms have a PAC. These proportions have not changed significantly
since 2010.

Corporate Treasury

Investor activists want companies to disclose how they spend corporate treasury money on politics not
only because this is their money, but also because of their generally-held belief that political spending
can pose risks to shareholder value.’> Now that companies can spend unlimited sums from their treasu-
ries on ads that promote or oppose specific candidates, right up to Eiection Day because of the changes
prompted by the Citizens United ruling, these investors believe the case for full disclosure of alf types of
corporate spending is made even more urgent. The amounts of money in play are potentially far larger
and disclosure is much less certain than in the past. At the same time, if companies give money without
reporting on it to groups that take particularly strident positions in campaigns, it is not certain such
spending will remain forever secret, especially given the intense public interest in learning who is spend-
ing the increasing amounts of money in campaigns. This raises the prospect that executives uitimately
may have to explain any contributions somewhere down the road, and why they did not want to make
such giving public. As with many scandals, the most damage can come from a cover-up, not the original
action. Indeed, corporate ethics policies routinely exhort employees not to privately involve the com-

“'The PAC-intensive nature of the Utilities sector may be explained by the federal ban until recently on any corporate contribu-
tions by public utilities, leaving PACs as their only way to influence legisiation. The Pubtic Utility Holding Company Act of 1935
{PUHCA), which included the ban, was repealed in February 2006. This started electricity deregulation and a scramble that
continues—with considerable political jockeying and commensurate spending—on how these services are delivered and priced
around the country.

*2 Bruce F. Freed and John C. Richardson, The Green Canary: Alerting Shareholders and Pratecting Their investments, Center for
Political Accountability, 2005. Available at hitp://www.politicalaccountability.net/index.php?ht=a/GetDocumentAction/i/920.
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pany with anything that they would not feel comfortable being publicized on the front page of The New
York Times.

Politicai spending is not done without reason, though. The opportunities presented to companies that
help elect candidates sympathetic to their viewpoints clearly make many boards and executives con-
clude that the risks dissident shareholders raise are less significant than activists suggest. How much
might a change in tax policy benefit a company and its investors, for instance? Asthe example about
California Proposition 24 shows (p. 28}, companies spent several million dollars but kept in place tax
breaks that uitimately may be worth far more to their bottom lines. If a legislator comes to office with
support from a friendly company, and then feels obliged to hear the company'’s lobbyists express con-
cerns about legislation after the election, certainly campaign spending can be a good investment.
Whether this is good for democracy is a separate, though critical, question.

Sources of data: For this report, we compiled publicly availabie data on corporate giving to 527 political
committees and campaign contributions records for state candidates, parties and ballot initiatives col-
lected by the National Institute on Money in State Politics, as noted. While voluntary company discio-
sure has improved in the last several years, company reports nonetheless remain highly inconsistent and
can include or omit large swaths of spending, making them an imperfect source of benchmarking data
for the S&P 500 index as a whole. Si2 reached this conclusion after carefully comparing the reports from
the 100 companies that make some form of disclosure to their investors with information in the public
databases.

A key area where the voluntary reports are helpful, however, is in differentiating between PAC and cor-
porate money. Giving at the state level can come from both treasuries and PACs, depending on the
state (see p. 66 for more on state laws}, and disclosures from campaigns do not always make clear which
is the source of company-connected money. Si2 excluded from its corporate money tallies contributions
to candidates and parties in states where only PAC giving is allowed, and then reviewed all the remain-
ing state spending records to exclude any clearly identifiabie PAC money. This winnowing process left a
likely pool of corporate money spent in state politics. We sent the spending profiles we compiled to all
companies in the index, soliciting their feedback and corrections. Companies that responded largely
confirmed the accuracy of the data derived from public databases, with small corrections, so we are
confident the analysis provides a reasonably accurate assessment.

As the discussion on spending footprints below points out, however, a close examination of gaps be-
tween the most comprehensive voluntary company reports and the public databases shows that the
{atter understate total corporate spending, sometimes significantly. This is because reporting about the
donors to state fevel political committees is uneven. The National institute on Money in State Politics
does not collect state or local level political committee data, and these expenditures also are not cap-
tured by the Center for Responsive Politics 527 database. State political committees do have to report
their contributions and expenditures in most states, so the potential exists for filling this gap in the na-
tional account book that has been imperfectly filled in by voluntary corporate reporters.
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Comparisons with 2010: Last year our approach to N
assessing treasury spending was a little different, and Carpﬁratezg‘fss;r;’fpendmg;
retied primarily on an analysis of corporate policies. 20

One-fifth of the companies in 2010 said they did not 00

make political contributions at all, although these 400

sorts of statements are an unreliable measure of § 300 & Yes
whether money is actually spent in campaigns, as we 8 _
have shown above. Ancther fifth in 2010 did not in- 5 200 « Unclear
dicate one way or the other if they spent from the = 100 #ino
treasury, while eight firms said corporate money did

not go to candidates or parties but might be spentin v 2010 2011

some other fashion in campaigns. We concluded in

2010 that 60 percent {280 companies) appeared to

acknowledge corporate money was spent in

political campaigns, about 20 percent did Treasury Spending & Reporting in 2011
not, and that corporate spending could not spending

be determined for the remaining 20 percent,

Because our assessment of the extent of
treasury spending this year is grounded in
actual spending records, it clears up much of
what was unknown in 2010, Looking at the
468 companies in the index for both years,
we found little change in the proportion of
companies that do not appear 1o spend trea-
sury money on campaigns {setting aside the
issue of lobbying, which also is funded from
the treasury}. This figure remained at just
over 20 percent. These non-spending figures
are comparable, since we confirmed in 2010
whether companies spent anything. The more intensive examination of the state spending records did
uncover more treasury spending this year, but the difference in method means the findings about affir-
mative treasury spending from the two years are not strictly comparable, and cannot by themselves
suggest thal corporate treasury spending has hecome more prevalent. But the exercise underscores
that an accurate picture of company spending practices must be based not on what companies say they
are doing, but on records of what they actually do.

1= 493

Voluntary disclosure of spending: In addition to examining in 2010 and 2011 whether companies spent
from their treasuries, this year we also tallied precisely how many of the companies report to their in-
vestors on this spending. While there has been growth in the transparency of corporate political activity
in the last several years, this comparison shows there is stil tremendous scope for improvement, Two-
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thirds of the compa- . .
nies that spend Spending & Reporting - Sectors
100%
sh'areowner rTw.ney 20%
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. 20%
out for particularly 10% W reporting
low rates of spending 0%
disclosure. Lessthan
20 percent of the e?}@
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communications n=492

companies that
spend corporate dollars on politics issue reports. As with other indicators examined in this report, the
Health Care sector comes out on top, with the highest rate of reporting, but even there, less than haif
{only 43 percent} of the companies that spend issue provide details.

Slicing the data by revenue tiers produces even more striking patterns for many of the indicators we
have explored. More than haif of the biggest companies {60 percent) report on their spending. This
clearly refiects the success of the investor campaign for disclosure, which has been focused aimost en-
tirely on these largest of firms. To date, though, the rest of the index shows fittle sign of following suit.
The drop-off in reporting for smaller sized companies is substantial, with about 10 percent or fewer of

spending companies reporting in

the bottom three revenue quin- Spending and Disclosure Rates - Revenue Tiers

tiles. Just one out of the 58 corpo- 100%

rate spenders in the smallest tier 90%

reports on its contributions to in- 80%

vestors—Southwestern Energy.® o 70%

That company stands out in its g 60%

revenue tier both for having dis- g 50%

closure and also for comprehen- @ 0% M spending
sive reporting over two years, The :.\E“ 30% & disclosing
smaller firms spend far less in ag-

gregate than their larger peers, 20%

though, as discussed on p. 48—so 10%

the stakes are lower and for some 0%

the accountability imperative may ! 2 Reve:ue tier 4 >

be less compelling. n =492

'3 See hitp://www.swn.com/corporategovernance/Pages/pofiticalactions.aspx.
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Two methods of disclosure: One of the best disclosure reports comes from Pfizer, which posts on its
website an 85-page report™ detailing its spending in the 2010 election cycle (including contributions in
both 2009 and 2010). The report includes the company’s policy on giving, lists the names and titles of
executives who make decisions about corporate and PAC spending, and explains why and how the mon-
ey was spent. Not only does the report detail the names, party affiliations and offices to which the can-
didates aspire, it also indicates if each won the election and whether the candidate represents a consti-
tuency where Pfizer has a facility. Further, the report includes information on ail the company’s giving
to leadership PACs, trade associations and party committees, at the federal, state and local level—
although its threshold for political spending payment reporting by trade associations is $100,000, the
highest threshoid any disciosing company sets. Finally, the report gives a bottom line for Pfizer's spend-
ing, noting the totals it contributed. During this period, Pfizer and its then newly acquired subsidiary
Wyeth together spent $2.8 miilion on candidates ($812,000 of which was Pfizer corporate money) and
$4.2 million on leadership PACs, trade groups and parties {$3.3 million of which was from Pfizer’s trea-
sury). Pfizer also makes available on its website archived reports about its past giving, making it possible
to assess whether the company is becoming more or less generous te political actors.

The quality and comprehensiveness of other company reports varies, but another that stands out for a
different reason is the report Altria makes on its political giving. The company posts on its website what
appears to be a comprehensive accounting.’® Like Pfizer, Altria makes clear its positions on public poli-
cies and regulations affecting its tobacco and alcohol preducts, the procedures officers use to make de-
cisions, and the board oversight that is in place to monitor this process. When it comes to disclosure of
what is spent, however, the company’s manner of reporting makes it impossible to get to the bottom
line without a great deal of effort. Altria presents an interactive map on its website showing that it con-
tributes in state contests in all but seven states and the District of Columbia, and for federal races
{through AltriaPAC) in all but six states and the District. To learn how much it gives, though, one must
click on each individual state, pull up a list of candidates that shows the names, offices, and amounts
given {though no party affiliation), and scrolf through it. To aggregate the information one would have
to retype the entire list for each state since the information cannot be copied. Only the most recent
election cycle {2009 and 2010} data are available. An Altria official told Si2 that it cou!d not provide the
information in a more accessible format because of technical hurdles concerning the way it tracks its
spending. Data from the Center for Responsive Politics and the National Institute on Money in State
Politics indicate that in 2010 the company gave from its treasury $2.1 million to nationally registered
527 political committees and what Si2 estimates to be $4.1 million to candidates, parties and ballot in-
itiatives in the states.

e http://www.pfizer.com/about/corporate_governance/political_action_committee_report.jsp.
 See http://www.altria.com/en/cms/About_Altria/Government_Affairs/Political_Contributions/default.aspx.
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independent Expenditures

When Si2 iooked at corporate political spending policies in 2010, companies mostly had yet to formally

react to the Citizens United decision and its potential impact on their political spending practices. Inthe
intervening year, a growing number of companies have put in place policies that make varying commit-
ments to ban spending or be transparent about it, as we have seen.

However, corporate giving to trade associations or other non-profit organizations that are pofitically ac-
tive may have the effect (whether deliberate or inadvertent) of circumventing those policies, particularly
since those entities are not required to disclose their donors. {See pp. 39-46 for more about company
policies on this subject.)

Last year we found only seven companies in the whotle index that referenced on their websites indepen-
dent expenditure giving, which became legal at the federal level after Citizens United. Early adopters
that pledged not to use corporate money for electioneering were Citigroup, Ford Motor, Kroger and
Microsoft, with Microsoft noting its prohibition extended to its trade association fees; the Microsoft
commitment remains one of the only ones of its type. Three others last year were less adamant: Con-
ocoPhillips said it might make independent expenditures “if a compeiling business purpose exists,” Gi-
lead Sciences said it did not pian on “significant amounts of such expenditures in the near future,” and
Goldman Sachs said only that it did not spend company money “directly on electioneering communica-
tions.”

To look beyond website disclosures last year, Si2 also asked all companies in the S&P 500 about their
policies. Three companies—Discover Financial Services, Harley-Davidson and Texas Instruments—said
they had never acted in elections this way and did not intend to do so in the future. On the other hand,
Southern said it did allow this type of spending “in certain circumstances.” Southern today remains one
of only five firms—which also include 3M, Best Buy, Edison International and Target—in the whole in-
dex that explicitly acknowledge in their policies that they have used independent expenditures. Volun-
tary reports from a few big heaith care companies, including Abbott Laboratories and Pfizer, also note
their support for state level independent expenditure committees set up by the Pharmaceutica! Re-
search & Manufacturers’ of America (PhRMA}, while PG&E also voluntarily reports giving to California
independent expenditure committees—all of which would constitute indirect use of independent ex-
penditures.

The Center for Political Accountability wrote to the CEOs of the S&P 500 in July 2010, trying to pinpoint
the use of both direct and indirect independent expenditures, Fifty-five companies responded to CPA,
and 31 said they did not plan to engage in independent expenditures themselves, although they took a
hands-off approach to indirect support for trade association independent expenditures. Only seven said
they intended to put any conditions on their trade group payments.*® {indirect spending is explored
more below.)

*6A detailed report on the CPA’s July 2010 findings is available in the organization’s September 2010 newsletter at
http://www.politicalaccountabifity.net/index.php?ht=a/Get DocumentAction/i/3918.
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penditures.

We Incorporate for a 2010 baseline information gleaned both from the CPA’s findings on independent
expenditures and from Si2's research. Looking at the 468 companies in the index during both years
shows that 19 more companies now either say they do not use independent expenditures, generally do
not do so, or {in one case} is reviewing their use. The total tally of companies with bans, near bans or
scrutiny of bans on electioneering now stands at 80 for all of the 492 U.S. companies in the index {16
percent of the total), up from 58 last year. Four companies—Best Buy, Deere & Co., ExxonMobil and
McDonald’s— told the CPA in 2010 that thelr policies on the subject were under review, Best Buy now
acknowledges it uses them, ExxonMobil and McDonald’s say they will not, and Deere remains mum
about its pasition. {Bucking the trend for increasing disclosure, Deere aiso has removed some informa-
tion about its political spending practices from its website since last year.)

The five companies that acknowledge they currently use independent expenditures have fairly complete
statements about this spending and why they use it (see table}. But none of them indicates how much it
spends on electioneering to support or oppose specific candidates, nor commits to such precise disclo-
sure anytime in the future, Disclosure from three companies exists about the independent expenditure
committee MN Forward, None of the companies mention it, but the group supported the failed 2010
Minnesota gubernatorial candidate, Torn Emmer (R}, whose views on gay rights so incensed the largest
lesbian, gay, bisexual and transgender rights group, The Human Rights Campaign, and its allies—
particularly those who were customers of Target and supporters of its generally gay-friendly policies.
This sparked a high-profile, nationwide boycott of the company and required substantial damage control
by company executives. The group’s other corporate donors, including 3M and Best Buy, largely es-
caped unscathed. But the Target firestorm has become a cautionary tale for many companies and
seems 1o be a key incentive for corporate policy movement towards either avoiding independent ex-
penditures or putting in place more stringent oversight.
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Aside from the companies noted here that currently allow ihdependent expenditure spending are sev:
eral that say they have not spent this way so far {Aetna, Exelon, Gilead Sciences, Kimberly-Clark, Merck
and Weyerhaeuser) but do not have firm bans. Of these, Merck and Weyerhaeuser make clear com-
mitments to disclose such spending if it does occur,. Merdds statement about indirect independent ex-
penditures is the most nuanced:

With regard to trade association independent expendituras, Merck will actively monitor independent po-
fitical expenditures made by assoclations or ather Tak-exempt groups where the issue relates to pharma-
ceutical policy. We do not plan to condition dur membership specifically on an association's decision rela-
tive to its policy on reporting independent expendituras, but we do encourage disclosure of politicat activ-
ity on the part of all organizations to which we belong.

“The U.S, Supreme Court ruled in 2010 that companies and fabor
unions may make expenditures that are not coordinated with candi-
dates or political parties to express First Amendment protected
views relating to federal or state elections. In September 2010, 3M
contributed $100,000 to MN Forward, a Minnesota-based indepen-
dent expenditure political committee that expressed its views re-
garding private sector job creation and economic growth in the 2010
Minnesota state elections. That contribution was properly reported
by 3M and the recipient.”

No disciosurea of any
political spending
amaounts, aside from
acknowledgement in
policy of 2010 contri-
bution to MN For-
ward.

Best Buy

“Direct corporate contributions to candidates and committees ara

prohibited at the federal level and in some states. However, corpora-

tions may make independent expenditures on behalf of candidates
and committees. Thus, Best Buy may provide corporate funding to
candidates and/or issue campaigns that align with the company's
business objectives and public policy goals.”

Disclosure of amounts
contributed in 20100
potitical committees
with indepandent ex-
penditures, including
MN Forward.

Edison
international

“In addition to Edison International PAC's federal campaign contribu-
tons and other permitted company contributions made fo state
candidates, the EJX companies may make expenditures to support or
oppose candidates, so long as the expenditures are not made in co-
operation or consultation with, or at the request of, any candidate.”

None.

Southern

“additionally, Southern Company, but not its subsidiaries, is permit-
ted under this policy to use corporate funds te make independent
expenditures, and to contribute to organizations making indepen-
dent expenditures, at the federal, state or local level as permitted by
faw.”

None,

Target

“The Policy Committee raviews and approves any use of general cor-
porate funds for electioneering activities or for ballot initiatives. This
approval process applies whether the contribution is made directly
o a candidate or party, or indirectly through an organization operat-
ing under Section 527 or 501{c}{4) of the U.S. Internal Revenue

de.”

Disclosure of amounts
cantributed in 2010 to
potitical committeas
with independent ex-
penditures, including
MN Forward
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Two more companies have a wait-and-see attitude. Con-
ocoPhillips generally does not plan to spend on electioneer-
ing but says exceptions couid be made {unchanged from last
year}, while United Technologies seems to be waiting for a
clear signal from the Federal Election Commission. it says,

Independent Expenditures
Mentioned in Policies

40

30
“The Federal Election Commission, which regulates such ac-

tivity, is considering regulatory changes following this Su-
preme Court decision, and the U.S. Congress is considering
changes in faw. UTC may review its position depending on
the outcome of these initiatives.” Further, both General
Mills and Home Depot require board approval but do not
make it clear if this has ever been granted. Finally, Altria and
Oracle say any independent expenditures are included in their current reports, but in those reports they
do not break out which sums these might be. Both Abbott Laboratories and Pfizer note in their most
recent reports that they gave during the 2009-2010 election cycle to the Pharmaceutical & Research
Manufacturers of America’s independent expenditure committee in California.

# companies
]
[=]
,

2010 2011

Allin all, there has been a clear increase in the last year in the number of companies that explicitly dis-
cuss on their websites their views on independent expenditures. While Si2 found only four that men-
tioned the subject as of September 2010, 38 now do so. {Appendix Il lists these policy statements and
other disclosures companies have made about their practices.}

Aside from public mentions of independent expenditures, one confidential response to Si2’s inquiry this
year came from a leading retailer, which said it tried to avoid any political involvement at ail—through
independent expenditures or otherwise. The company wrote, “We decided a long a long time ago that
we should not invoive ourselves in politics except only in very rare instances. Our customers have opi-
nions on both sides and we are bound to disappoint those who might have a different opinion, so we
choose not to donate to individual campaigns.”

Indirect Spending

Investor activists proposing shareholder resolutions on politi- o
Growth in Disclosed Trade

cal spending disciosure emphasize their view that companies A .
Association Policies

should disclose not only their direct contributions to candi-

dates, parties, committees and ballot initiatives, but also in- 30% 20%
direct spending, as we have noted. Companies are not keen 25%

on the idea of opening the books on their support for trade 20%

associations and other politically active non-profit groups, 15% -

though. Their reluctance is apparent in wariness about tak- 10% -
ing action on independent expenditures by trade associa-
tions, as we have seen. But in the last year disclosed policies

5% -+
0% -

2010 2011

about giving to trade associations nonetheless have bios-
somed. This has been a central request from investor activ-
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ists. Examining the 468 companies in the index in both years shows that 46 more companies have poli-
cies now, compared to a year ago—aibeit from a low baseline. Comparing the companies in the index in
both years, the proportion has jumped from 14 percent to 24 percent.

Change has moved i
unevenly through Growth in Disclosed Trade Association Policies - Sectors
the different sectors, 45%
however. Nearly 40 40%
percent of Utilities 33% -
now have publicly & a5y
B s
articulated policies, & 20%
e § ® 15%
double the rate in 10%
2010. This sector 5%
has pushed aside % -
Consumer Staples
N
companies who pre- 3
viously were the
. e (JO
most likely to dis | e 265

close trade associa-
tion policies. Financials and Telecommunications companies remain the least likely to have a stated
trade association spending palicy, although Financials have improved from the abysmally low rate of just
above 5 percent last year to nearly 15 percent this year. Trade groups now show up for UNUM Group,
Plum Creek Timber, Comerica, U.S. Bancorp, NYSE Euronext, Wells Fargo and Goldmian Sachs; where. k‘
they did not in 2010. On the other hand, some of the country's largest financial institutions stil} refrain
from discussing their memberships and giving to industry associations, with no mentions from seven of
the biggest: Allstate, American International Group, Bank of America, Citigroup, IPMorgan Chase,
Morgan Stanley and Travelers. (American International Group told Si2 that it presently has inplace a
moraterium on any political contri-
butions and federal lobbying, how- Disclosed Trade Association Policies -
aver.) Revenue Tiers

Among the 100 fargest companies,
half now have disclosed what their

policies are with respect to political é
contributions and trade associations, §
although less than 20 percent have % 5 No
done so in the bottom three revenue Og # Yes

guintiles, Stand-outs among the
smaller companies include the natu-
ral gas pipeline owner El Paso, which
reports on its trade association

Revenue Tier
memberships and the political n=492
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Disclosed Spending Policies

ompanies

#a

Trade

Associations

#No
BYes

Other Non-
Profits

Aetna
Altria

American Express
Avorn Froducts
Baxter international
Best Buy

CIGNA

Cincinnati Financial
Devon Energy

Dow Chemicat
General Dynamics
General Motors

American Electric Power
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Hewle feard
Humana
international Paper
Limited Brands
Merck

Morthrop Grumman
FepsiCo

PGEE

Procter & Gamble
Starbucks

Time Warner
UMNUM Group

Yum Brands

spending portion of its dues for groups that receive from it more than 550,000, NYSE Buronext, the
stock exchange company, sets a $25,000 threshold to report memberships and a separate minimum to
report any portions of dues used for political purposes that exceed $25,000. The most complete report-
er for the smaller tier companies is Wisconsin Energy, which provides gas and electric services in Wis-
consin and Michigan; it is alone in the mix of these firms to report on all its memberships and dues used
for political purposes, setting no minimum.”’While the aumber of companies now disclosing their poli-
cies ahout political spending and trade associations has grown, very few—a scant 26 companies in the

whole index {see box}—acknowledge any relationship with 501(c)4 social welfare groups.

Reporting thresholds: We found in 2010 and 2011 that companies which make disclosures about their
indirect spending set widely varying minimums about when they will disclose either their memberships

or the political
spending supported
by their payments to
trade associations
and other non-profit
groups that are polit-
ically active, Just41
companias last year
specified some sort
of threshold pay-
ment amount that
would trigger report-
ing; that number
now has grown to 66
companies.

Thresholds for Reporting on Indirect Political Spending

¥ See hitny Ao wisconsinenargy.com/est/S06 Lobhying ndf.

®2011
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The sum of $50,000 in dues is by far the most common {27 companies), followed by $25,000 (15 firms).
Three companies set very low thresholds {$10,000 for Campbell Soup and Colgate-Palmolive, $15,000
for Hewlett-Packard), while five set the thresholds so high as to make the disclosure ring somewhat hol-
low {Abbott Laboratories, Avon Products, Bristol-Myers Squibb, intel and Pfizer}.

Colgate takes an unusually strong stance against trade association political spending, attributing its
stance to Boston Common Asset Management, which has been active in the shareholder campaign for

disclosure:

To help ensure that the trade associations do not use any portion of the dues paid by Colgate for political
contributions, Colgate’s Chief Ethics and Compliance Officer annually informs the US trade associations of
our policy prohibiting such contributions. In addition, the Company's Chief Ethics & Compliance Officer
requests each US trade association to which the Company pays in excess of $15,000 annually to provide a
written confirmation {i} that the Company's dues or other payments were not used for contributions to
political parties or candidates and {ii) a breakdown of any portion of the Company's dues which are not
deductible pursuant to the Internal Revenue Code, to additionally verify that no amounts are being used
for political contributions....Colgate thanks Boston Common Management, whose concerns about the po-
tential use of trade association dues for political parties or candidates prompted the Company to adopt
this annual procedure‘18

ConocoPhillips disapproves of industry PACs, saying “Large contributions to trade association PACs” are
to be “generally avoided.” it elaborates:

Many industry and special interest groups have created their own political action committees to elect
candidates to office. State and national petroleum marketing associations, for example, have created
PACs and are soliciting members and suppliers. Corporate contributions to these external PACs are strictly
prohibited under ConocoPhi-
lips policy if the contributions
are intended to be used to

Disclosure of Memberships, Payments in 2011

fund candidates or their elec- 450
tion campaigns. This includes 400
the expensing of any costs for
. 350
events such as golf and fish- "
ing tournaments, hunts, din- g 300
5 . c
ners, silent auctions and oth- g 250
er types of activities used by E 200
these PACs to raise funds. = 150
Corporate contributions to 100
fund administrative costs of
certain external PACs may be 50
0

permitted if allowed under
applicable faw, if doing so ad- No Partial Yes
vances company goals, and if
approved by Government Af-
fairs and Legal.”®

B Memberships B Payments

'8 See hitp://www.colgate.com/app/Colgate/US/Corp/Governance/GlobalEthicsandCompliance, PoliticalContributionsPolicy.cvsp.

* See http://www.conocophillips.com/EN/susdev/policies/political policies giving/Pages/index.aspx.
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Just four companies appear to commit to disclosing all their
trade association and other tax-exempt group spending; Disclosure of indirect

these standouts are Dell and eBay, joined this year by Wis- Spending Contributions
consin Energy and Williams Cos,

Membership disclosure: Companies are more likely to dis-
close their memberships in trade associations than they are
to report on the amounts of dues money that these organiza-
tions use in either political campaigns or for lobbying.

Spending disclosure: While nearly one-quarter of all compa-
nies now have disclosed their policles about trade associa-
tions {and to a lesser extent other non-profits) and politics, it
is certainly not the case that all those who make policy
statements actually report on how much they have given to these groups. In fact, just 14 percent of
companies have made such disclosures, a number that falls woefully short of the aspirations of investor
activists, Reflecting the policy incidence pattern, Utilities and Health Care companies are the maost likely
o report on thelr indirect spending {25 percent and 22 percent do so, respectively}. But less than 20
percent in all the other sectors report on indirect spending, and three sectors are especially non-
transparent: only 10 percent of Financials firms {eight out of 72}, 8 percent of Energy companies {three
aut of 36} and none among the nine Telecoms. One-third of those in the top revenue tier do report on
indirect spending, as do just under one-guarter in the second quintile. After that, indirect spending dis-
closure is virtually non-existent, with only 11 companies in the third and fourth tiers combined and none
in the bottom tier. The proportion of companies that discloses indirect political spending has grown,
though, and is up from only 9 percent last year,

Company reports—Estimates of precisely how much all the S&P 500 companies give to trade
associations and other politically active non-profit groups are problematic given the lack of required dis-
closure. Parsing how much of the contributions may be spent on lobbying and how much on political
campaigns presents a further hurdle to transparency. The limited available information clearly docu-
ments that the overall sums are not insignificant, however, The 39 companies that make voluntary re-
ports about this spending in 2010 report that $41.2 million went to political expenses incurred by trade
associations and other politically active non-profit groups. Details on these amounts and the conditions
companies put on their disclosures appear in the table below.

Aside from the companies listed here, a few more companies make available reports on spending that is
either more or less recent. Aetna, Computer Sciences, Du Pont, Entergy, First Energy and United Tech-
nologies together report on 2009 spending that totaled ancther $2.4 million, while Limited Brands and
Texas instruments just report on 2011 spending, which combined so far has been about $570,000.
United Health says it will include in its semi-annual report any political expenses from groups that re-
ceive from it more than $50,000 in dues, but included no such expenditures in its current report; it does
not make previous reports about its giving available on its website. Finally, four companies just report
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Alcoa
Amer, Elec.Pwr
Aven Products
Baxter Int'}
Best Buy
Bristot-Myers
Squibh
Campbell Soup
Chevron
CIGNA
{umming

Gelt

Dominion Res.
Dow Chernical
eday
Edison Int't
£ Paso
EMC
Exelon
General Motors
Gilead Sciences
Hartford Finan.
Services

Hewlett-Packard
Humana
Intel
Merck
Metlife
Microsoft
NYSE Euronext
PRG
Prudsential Fin.
Pulte Group
Target
Time Warner
U.S. Bancorp
Ups
Wellpaint
Williams Cos.
Wisc. Energy

i

Yeas
Yes
Yes
Yes
Yes

Yes

Yes

Yes

Yes
Yes

Yes
Yes
Yas
Yes
Yes
Yes
Yes
Yes
Yes

Yes
No

No
Yes

Yes
No
Yes

Partial
Partial
Fartial
Partial
Yes

Partial

Partial
No
No

Partial

Yes

Partial
Partial
Yes
Partial
Partial
Partial
Partial
Partial
Partial

Partial

Partial
Partial
Yes
Partial
Partial
Yes
Partial
Partial
Partial

Partial
Partial
Partial
Partial
Partial
Partial

Partial
Partial
Partial
Partial
Yes
Partial
Partial
Yes
Partial
Partial
Partial
Partial
Partial
Partial
Partiat
Partial
Partial
Yes
Partial
Partial
Partial
Partial
Partial
Partial
Yes
Partial
Partial
Partial
Partial
Partial
Yes
Yes

54,540,442
$72,245
$291,362
$1,386,000

51,645,314

$123,857
S500,000
$657,359

$845T7

$265,702

$1,176,378
42,834,622
$185,400
$477,498
$133,846
3328,307
$1,037,727
$10,954
$160,461

$308,915

$263,682
$590,829
$555,051
$8.639,384
51,988,284
$1,236,344
524,000
$1,540,682
$2,256,886
395217
$815,000
$9,447
$699,888
42,958
$3,020,347
$2,036,361
$170,896

AN S
$25,000 reporting threshold, if >10% for lobbying
“reasonable de minimus limits” on reporting
S100,600 dues threshold before reporting
$50,000 dues threshold hefora reporting

Notes % of non-deductible dues but not amount

$100,000 dues threshold before reporting.

Allows extra giving to groups for political use

Reports alt memberships, political expenses and
“normally” forbids more political payments
$50,000 dues thrashold before reporting
includes trade association lobbying in public reports
Reports alf memberships, political expenses
450,000 dues threshold before reporting

Trade association percentages given.

$50,000 dues threshold before reporting

S50,060 dues threshold before reporting

$25,000 dues threshold before reporting

$25,000 dues threshoid before reparting, forbids use in
campaigns

$50,000 dues threshold before reporting
$25,000 dues threshold before reporting
$25,000 dues thrashold before reporting
Forbids use of funds for independent expenditures

$50,000 dues threshold before reporting
$50,000 dues threshold before reporting
Reports alt memberships, political expenses
Reports all memberships, political expenses
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Poalicy disconnects: Shareholder proponents, who want companies to disclose more about their refa-
tionships with trade associations and other organizations, contend that companies face reputational
risks if their own policies are contradicted by the positions these groups take on controversial public pol-
icy matters. Companies generally do not see it that way, though, despite some high-level defections
from the U.S. Chamber of Commerce over climate policy. Walden Asset Management and other socially
responsible investment firms have pushed this point in their campaigns, in particular. The Chamber has
aggressively challenged health care and financial reform and worked to defeat national climate change
legislation—contradicting the stated views of some of its largest contributors, these investors point out.
in an oft-cited case, Apple cancelied its membership in October 2009 because it disagreed with the
Chamber’s views on climate change, in an oft-cited case.?® Exelon, which has taken particular pains to
build its credentials as a green energy company, also cancelled its Chamber membership. But many re-
main. Shareholder proponents take carefui note of which firms have leadership positions within the
Chamber and other trade groups that have taken robust action on public policy issues, and companies
can continue to expect pubfic quizzes about how they may be working to moderate the views these

groups express.

Fourteen companies acknowledge possible disconnects between trade group positions and their own,
but they all say this by itself is not enough to make them abandon these associations, given the compel-
ling business reasons to stay. Still, some companies clearly seem to have noted the criticisms and point
out that that continually evaluate the efficacy of their trade group memberships. Comments include the
following:

Baxter “Baxter believes that membership in these organizations is generally consistent with the company's
interests as well as those of its shareholders, customers and patients. Even when Baxter does not
share all of the views of one of these organizations, it believes that membership is worthwhile be-
cause such organizations encourage dialogue on important policy issues and help to move the in-
dustry to a consensus on such issues.”

Coca-Cola “Because our Company's vision and values are an outgrowth of our unique brands and people, we
recognize that political candidates and organizations may support positions that align with some,
but not all, aspects of our contribution policy. in these instances, we base our involvement on those
areas of mutuatl agreement that we believe will have the greatest benefit to our shareowners and
key stakeholders.”

Cummins  “While Cummins might not agree with the positions these associations take on every issue, the
Company believes participating in these groups helps ensure the Company's voice is heard.”

Deit “In some instances, the official policy position of Dell may differ with that of the supported organi-
zation. Dell is a member of the organization because of the total value the organization brings to
Dell, Dell employees and Delf shareholders. Deli constantly re-evaluates membership with all the
organizations to which it belongs and adds and drops membership on an ongoing basis.”

Dow “Many trade and business associations have diverse memberships and diverse member views on

Chemical  matters of public policy. Dow endeavors to participate actively in the leadership of its key trade
associations. However, we may from time to time find ourselves in disagreement with the prevail-
ing views of the majority of the association's membership. It is our practice, and our preference, to
work within the association policy process to assure that Dow’s views are adequately communi-

®isa Lerer, “Apple Ditches Chamber,” Politico, October 5, 2009, at http://www.politico.com/news/stories/1009/27935.htmi.
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Duke
Energy

Ford
Motor

Intel

Kroger

Merck

PepsiCo

Pfizer

Praxair

Wells
Fargo

cated and represented in association policy, strategy and tactics. in all cases, any Dow position on a
matter of public policy is the prevailing company position, irrespective of any trade association po-
sition to the contrary.”

“Duke Energy may not always agree with political positions taken by trade associations and cham-
bers of commerce of which it is a member, however, on balance, the Company receives more bene-
fit than detriment from these memberships.”

“Of course, we do not always agree with each and every position...In cases where we don't agree,
we have to determine if, on balance, we agree with enough of the organization's positions that we
should continue to engage with them. And, we always reserve the right to speak with our own
voice and make our own positions clear, even when they may not align with the positions of associ-
ations to which we belong.”

“During 2010, significant controversy surrounded the U.S. Chamber of Commerce's public state-
ments and actions on the topic of climate change, including opposition and lobbying against provi-
sions in proposed climate legisiation. Some stakeholders asked intel and other companies to clarify
their positions on climate change or to pull out of the organization altogether. After continued re-
view of the issue, Intel decided to remain a member of the Chamber, because the organization pro-
vides a strong industry voice on a wide range of policies that affect our business, not only in the
U.S., but around the giobe through Chamber affiliates and other organizations. The Chamber has a
diverse membership, and we are not aligned 100% with the group on all policy matters. Likewise,
our positions do not always align with those of other industry and trade organizations to which we
belong.”

“It is important to note that we do not always share the same perspective on legislation as does our
trade associations.”

“At times we may not share the views of our peers or associations. Merck representatives on the
boards and committees of industry groups and associations ensure that we voice questions or con-
cerns we may have about policy or related activities. We may even recuse ourselves from related
association or industry group activities.”

“We work with these groups because they represent the food and beverage industry and the busi-
ness community on issues that are critical to PepsiCo's business and its stakeholders. importantly,
such organizations help develop consensus among varied interests. At times we do not share or
agree with all of the views of each of our peers or associations. PepsiCo representatives on the
boards and committees of such groups ensure that we voice PepsiCo's position about policy or re-
lated activities. As such, there may be times when we will not fund certain initiatives sponsored by
such organizations. In addition, we require any trade association to obtain specific consent from
PepsiCo to use PepsiCo's dues or similar funds for funding of exceptional political expenditures
beyond regular dues and business matters. We annually review the benefits and chalienges from
membership in our major trade associations.”

“Pfizer's participation as a member of these various industry and trade groups comes with the un-
derstanding that we may not always agree with the positions of the larger organization and/or oth-
er members, and that we are committed to voicing our concerns as appropriate through our col-
leagues who serve on the boards and committees of these groups.”

“While the company may or may not agree with every public policy position that these associations
advocate, Praxair monitors, and aims to be an active participant in shaping the policy agenda, if
any, of any group of which it is a member.”

“Our participation in these groups comes with an understanding that we may not always agree with
every position the trade association takes.”
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Spending Patterns and Intensity

Most of the money companies
spend in the political arena is
disbursed after candidates are
elected. Available data from
the Center for Responsive Poi-
itles and the National Institute
on Money in State Politics
show that 87 percent of the
$1.1 billion S&P 500 compa-
nies spent from their corpo-
rate treasuries in 2010 went
to federal lobbying. Nonethe-
fess, nearly 531 miflion went
to political committees regis-
tered with the Federal Elec-

2010 Corporate Treasury Spending on Politics

330,757,757

#5275 mStates ©Federallobbying

Sustainable Investments Instituve (Sid) - 47

tion Commission {3 percent of the total) and companies gave about $112 million at the state level to
candidates, political parties and ballot initiative committees. {These figures exclude identifiable PAC
spending, but additional and probably significant sums of corporate treasury meney not captured here
also went to state and local political committees.) As explained in the introduction to this report, 5i2
combined information about these three categories of spending to build a political spending footprint

for each U.S. company in the $&P 500 index.

This assessment allows
a comparison of spend-
ing between the differ-
ent economic sectors.
The results show that
companies in the in-
dustrials and Utilities
sectors far outspent
the other sectors, al-
though the vast majori-
ty of industrials’ spend-
ing went to iobbying.
Utilities companies
stand out for their
heavy spending at the
state level, while nei-
ther Materials nor Tel-

ecommunications

2018 Political Spending Footprints - Sectors

8527s mStates i Federallobbying
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companies spent
more than S50 million
per sector even when
lobbylng is included in
the total. Setting lob-
bying aside and look-

2010 National Polltical Committee
and State Expenditures - Sectors

Millions

ing just al expendi-

tures that support
federally registered

527 commitiees,
W States

alongside contribu-

tions in the states to ®52Vs

candidatas, parties
and hallot initiative
committees again
highlights the heavy
spending from Utiti-

ties, which coniri-
buted about $55 mil-
fion, or 33 percent of
what the entire index gave during the year. {These figures are skewed by what just one company;
FG&E, spent both on federal lobbying and on a ballot initiative in California, as explained below.} At the
tow end of the scale were Materials companies, which spent just $1.4 million {1 percent of the mtai}.

The largest companies were responsible for nearly all the spending of both lobbying dollars as well as':
nationat political committee support and state level expenditures, Writing checks for a total of about
$600 million, the largest 100 companies spent about twice what the second tier firms did; together the

2010 Political Spending - Revenue Tiers 2010 National Political Comumittee :

$700 and State Expenditures - Revenue Tiers
$600 o 570
% <500 $60
sa00 §50
540
5300 30
$200 420
$100 810
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1 2 3 4 5 1 2 3 4 5
WM527s  WStates aderal Lobbying ®527s i States
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$915.1 million spent in these two tiers (93 percent of the total) eclipsed all the rest of what the smaller
firms spent. The tendency for the biggest companies to spend most of the corporate political dollars is
even more pronouced when fobbying is set aside. The bottom three revenue tiers each spent about $10
mitlion or less on national political committees and state politics, but the top two tiers between them
spent more than 5124 million.

Ballot measures: Zooming in
still further to see how State Corporate Spending in 2010
companies spent shows that
two-thirds of corporate
dollars went to ballot
inftiatives {$75.2 million}, with
the remainder split fairly $18.643.675
evenly between candidates 17%
{518.5 million} and parties
{518.3 miliion). The U.5.
Supreme Court struck down

any limits on what companies
may spend on ballet
initiatives in 1978, which goes i Ballot Initiatives  # Candidates Parties

a long way towards explaining
these results, Clearly, the absence of spending Himits means the amounts contributed can climb
precipitously, which could have implications for how much companies will give to support federal
candidates through independent expenditures, now that they can. Investor attention to date has not
focused intensively on ballot measure spending, company policies fargely pass over it and voluntary
corporate disclosures omit it.

Yet the sums are substantial. A dozen
companies spent more than $1 million each
{see table). Of thesa, a few pop out for their

lack of board oversight and disclosure ahout | PGEE 543,867,000 No Yes
spending in general—including €BS, Cisco Casteo Wholesale  $4,835,679 No No
Systerns, Costco Wholesale, Viacom, Walt | Chevion $3,805,000 Yes Yes
Disney and Qualcomm, The largest spender | 185070 $2,130,636 Yes No
by far is PG&E; more information about its Altria $1,768,400 Yes Yes
unsuccessful effort to quash competition in | CiSce Systems 51,601,000 No No
the California electricity market appears in Viacom $1,600,000 No Na
the case study on p. 53. General Electric $1,500,000 Yes Yes

Time Warner $1,500,000 Yes Yes
Spending intensity: It is easy enough to pick | Walt Disney $1,400,000 No Noe
out the companies that spend the most, and | CBS $1,250,000 No No
as we have seen it is often the largest com- Qualeomm $1,000,000 No No

panies that do so given their resources. But
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Average Sector Spendingﬁ Footprints:
Political Spending Per Million Dollars of Revenue

Utilities
Health Care
industrials
Materials
Financials
Energy

info Tech

Consumer Staples

Telecoms

Cons, Discretionary

LS $50 3100 $150 $200 $250 $300

to make corporate spending data comparable in a meaningful fashion for investors, and to remeve the
large company bias from our assessment, we caiculated a “spending intensity” figure for each company.
This divides the total spending footprint for each company by the total revenue it earned in its most re=
cent fiscal year, producing the amount each spent per million dollars of revenue earned. The most in-
tensive spending comes from Utilities {even when the calculation excludes PG&E and its extracrdinary
spending, as the bar chart above does). Utility companies argue that they are a heavily regulated sector
that is significantly affected by the laws and regulations imposed upon it by government, and that they
must vigorously participate in the public policy process as a result to protect their interests, Health Care
companies, the second most intensive spenders, make similar arguments and changes in national health
care policy ohviously have profound implications for this sector. While each of these sectors spenis the
most, they also are the most tikely to have both board oversight and voluntary disclosure to investors
about their spending, as the sections above about corporate governance show. On the bottom end'of
the spending intensity scale are Consumer Discretionary, Telecommunications and Consumer Staples
companies~all of which spent $100 or less per million dollars of earned revenue.
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PG 525,120 - 345460000 < L 130
Peabody Energy !% $318,500 $6,594,000 56,919,500
Plum Creek Timber 3790,000 S1,007,100
Mastercard § $4.550,000 $4,590,000
Monsanto $81,500 $339,350 58,030,000 $8,450,850
Southern g $100,000 £13,220,000 | $13,320,000
Federated {nvestors i S71B,500 718,500
Moody's T 51,530,000 $1,530,000
Amgen 4223435 775,450 . S10,260,000 | $11,259,385
American Electric Pwr l ‘ 315,924 $76,000  S30,313,196 | $10,705,120
Visa E ; 5188,450 3341,750 $5,430,000 $5,960,200
FedEx § . 466,512 $12,950  $25,582,074 | $25651,536
ntuit . $305,399 $175,200 $2,060,000 52,541,599
Edwards Lifesciences 36,100 $63,500 $990,000 $1,059,600
Intercont, Exchange 55,000 5830000 $835,000
Norfolk Sauthern : $70,598 $101,150 56,673,571 $6,845,319
Reynolds American 1 81,470,619 5336,247 $4,323,203 56,130,159
Harris 361,500 53,656,824 $3,718,724
NASDAQ OMX Group 52,259,995 £2,259,995
Qualcomm 81,075,000 38,500,000 $7,575.000
Altria 32,148,899 $4,111,846 510,360,000 | $15,620,745
Consol Energy $408,221 $45,000 $3,060,000 $3,513,221
Expedia $238,000 $1,821,000 52,158,000
CME Group i 51,930,000 $1,930,000
TECO Energy 320,000 $1,424,432 S770,000 52,214,432

Patterns ot Companies with Boord Oversight

We noted in our 2010 report that ane important presumption Investor activists and other reformers
carry with them is that board oversight will bring with it more accountability in political giving practices.
Sometimes added to the mix is the implication that spending will be reduced with better oversight.

Corporate supporters of robust oversight and disclosure also argue that good governance helps ensure

company money is spent on improving the company’s actual business, not on manipulation of the policy
environment to unfairly tilt the playing field and advantage one company over its competitors, a prac-

tice referred to as “rent-seeking” in the academic literature.”* Companies alsa sometimes complain they

are aggressively solicited by politicians and their intermediaries who take part in the relentless race for

campaign cash, and they may look to established governance mechanisms as a way to put off giving in

to these demands. Another key governance argument for good oversight is the need to ensure that
executives dishurse company funds to benefit the business, not their personal political interests or pre-
ferences—which may or may not be concurrent with shareowner interests,

Given these arguments for strong governance, we looked at what impact board oversight by itself may
have on the key performance indicators relating to political spending that we have discussed in this

study. Clear differences exist for all these factors between the companies that have put in place board

“ Rent-seeking derives from the medieval practice of “appropriating a portion of production by gaining ownarship or control of
land,” as Wikipedia points out at hitp://en.wikipedia.orp/wiki/Rent-seeking.
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oversight and those that have not, as the table
here summarizes.. Companies with board over-

sight are much more likely to provide a justification = Tno. of companies 151 340
for why they spend money in campaigns {or on | Spending justification? 71% 219%
fobbying), by a 20 point margin, while at the same | Afytreasury spending? 91% | 70%
time they also are more tikely to spend money {reasury spending disclosed? 36% 4%

- i 3 : Policy on 501 groups? 55% 11%
from their corporate treasuries, by the same mar- Disclosure of 501 groups? 27% 59,
gin {91 percent compared with 70 percent}. Board Disclosiire of 501 payments? 21% 2%

oversight also has a dramatic impact on the likelihood 2 company will disclose spending, with a little
more than half of oversight companies making some treasury spending report compared to just 4 per-
cent of thase with no oversight.

When it comes to key indicators dealing with trade associations and other non-profit groups, board
oversight also makes a clear difference, although to 2 somewhat less dramatic extent. More than half
{55 percent} of oversight companies also have policies on giving to these “501" groups, compared with
only 11 percent of non-oversight companies. Having a policy on 501 groups does not necessarily trans-
late into disclosure, although oversight prampts more transparency: 27 percent of the oversight group
discloses memberships in these organizations and 21 percent of the group reports on payments to
them-—compared to 5 percent and 2 parcent, respectively.

The available evidence does not
suggest that greater oversight
correlates with less political

spending. Quite the oppositeis | No $68 5137 $142 $13% $134 5132
the case. Companies that have | Yes $135 $194 8253 5204 $149 5173
board oversight are far more Total $115 9160  $166  $146 3136 | S144

*Politi i wr mithor S & 8,
fike to spend more maoney, as Folitical spending per million dollars of revenue

the table comparing revenue-normalized spending intensity in each of the five revenue tiers shows, al-
though this becomes less significant for smaller companies. Overall, companies with board oversight
spend on average $173 per million dollar of revenue earned—20 percent more than the overall average
for all companies and 31 percent more than the companies that have no board oversight in place. One
possible conclusion from these results is that the boards of companies involved in spending more money
in the political arena are paying attention to how it is spent—surely a heartening conclusion for inves-
tors. The results provide little solace for those who would like to see spending from companies reduced,
and would like to pursue this goal by means of board involvement in the decision-making process.
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Case Studies

PG&E and Ballot Initiative Spending

According to the company’s Political Contributions and Employee Political Activity Policy, PG&E makes
contributions in support of or opposed to ballot initiatives that could affect its “current or proposed
business activities or the economic, social, or cultural well-being of the communities that the Company
serves.” Additionally, the company’s Code of Conduct states that all contributions are coordinated by
Corporate Affairs and the Law Department. PG&E does not disclose any board oversight of corporate
potitical contributions either prior to or after disbursement, but it does provide investors with a detailed
accounting of its spending.

During 2010, PG&E reports? that it spent aimost $44 million on ballot initiatives alone, with $42.93 mil-
lion of that spending going to support Californians to Protect Our Right to Vote, a group that cam-
paigned for California’s Proposition 16, the Imposes New Two-Thirds Majority Voter Approval Require-
ment for Local Public Efectricity Providers. Proposition 16 would have made it more difficult for local
entities to form municipal utilities or Community Choice Aggregators (CCAs) because it would have re-
quired them to obtain approval from two-thirds of the voters living in the affected area, as the online
state politics encyclopedia, Ballotpedia, notes.”

Opponents of the proposition feit that it would stifle competition, limit consumers’ access to alternative,
cleaner energy and place an incredibly high hurdle in front of any community wishing to pursue options
other than the current utility provider (PG&E}. In addition, critics of Proposition 16 noted that the two-
thirds requirement requested is the same percentage required before any tax increase can be imple-
mented under California law. They further suggested that supporters of Proposition 16 tried to confuse
the public by conflating changes in electric utility service with tax increases.

In the end, voters rejected Proposition 16, 52.8 percent to 47.2 percent, even though its opponents
spent only $143,976 {approximately 1/300th of the amount spent by PG&E), as the National institute on
Money in State Politics points out.”

Whiie both municipal utilities and CCAs are direct competitors to PG&E in the California energy market,
CCAs do not typically own electrical generation or transmission infrastructure such as a municipally
owned power plant. Instead they seil the energy commodity to customers after purchasing it froma
variety of sources. Under a CCA system, the existing utility company continues to provide distribution,
metering and billing services and may also provide electricity services to certain customers. Currently 12
California communities have either begun or are exploring the feasibility of a CCA in their area, inciuding
Berkeley, Beverly Hills, the City and County of San Francisco, Emeryville, Los Angeles County, Marin
County, Oak!and, Pieasanton, Richmond, San Diego County, San Marcos, Vallejo and West Hollywood.

{n addition to the communities using or considering the CCA option, the South San Joaquin frrigation

District {SSJiD} has also applied to the San Joaquin County Local Agency Formation Commission to pro-
vide electric distribution services to three cities. If approved, the S8JiD would try to purchase distribu-
tion facilities from PG&E or, if that fails, force the company to self via an eminent domain rufing. To try

* gee hitp://www.pgecorp.com/aboutus/corp_gov/political_engagement/corp_contribution.shtmi.

23httg:[[ballctger:iia‘org[wiki[index.ghg[(:alh‘crnia Proposition 16, Supermajority Vote Reguired to Create a Community C
hoice Aggregator %28June 2010%29

* hitp://www followthemoney.org/database/StateGlance/batlot. phtmi?m=678
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to defeat the SSHD proposal, PG&E made a $808,623 contribution to Common Sense San Joaguin to pay
for an analysis of the SSIID San Joaquin Local Agéncy Formation Commission {LAFCo) application. Com-
mon Sense San Joaquin is a project of the Coalition for Reliable and Affordable Electricity,” a group
whose funders include PGRE, L

According to its latest 10-K annual report filed with the Securities and Exchange Commission, PG&E's
2010 revenues from California electricity distribution werg 510,64 billion, generated from 5,16 miifion
customers, with 37 percent coming from residential clstomers {see table). Faced with the threat of los-
ing market share to newly created municipal utilities or CCAs; the company spent approximately $42.93
million in support on Proposition 16 in 2010; as noted, and anadditional $3.5 million in 2009, Thisis
equivalent to 0.3 percent of its total revenue of $13.84 billion for the year. The addition of the contribu-
tions used to counter the SSHD proposal does not materially change this percentage.

if Proposition 16 had passed,
PG&E would have galned
back the amount spent in
support of the proposition in

3 4,510,000
terms of 2010 revenue Commarcial 7,842 39 529,318
m@j'd@‘\’ ?V!"eta:"“g 4‘9'517/’;574 industriai S1AT $1,440,000 7 1,254
residential customers, 5,4 ity
commercial customers, 30 éﬁ;;:i:wai .75 56,449 7 ii;’i;
industrial customers or Total $10.64 5,160,000

6,656 agricultural or other X Siblicstrest A .
customers for one year. The  Source: 2010 PG&E Form 10-K
creation of a CCA does not immediately reduce a utility company's revenue in that location to zero, and
the formation of a municipal power plant would probably require the municipality to purchase the gen-
eration and transmission equipment from the existing utility. Therefore, depending on the real rate of
revenue loss, it could have taken the retention of additional customers or a longer period of time before
the costs spent on the campaign would have been recovered,

From a straightforward economic perspective, PG&E’s spending on Proposition 16 made sense for
shareholders. The company saw a threat—the potential loss of revenue from CCAs or new municipal
utilities—and spent less than one-half of 1 percent of 2010 revenue to proactively combat that risk.
Even though Proposition 16 failed, shareholders could conceivably look at the $42.93 million in expendi-
tures as a risk that, if it had paid off, could have easily paid for itself through retained revenues over the
next sevaral years. The limited competition in the wtility market also would have helped to enhance
PGRE revenues for the foreseeable future.

But economic return is only one of the risks associated with corporate political activity. Reputational
risk, while harder to quantify, is certainly something that every company may take into account before
engaging in the political arena, As a utility company that generates power through nuclear and fossil fuel
powered plants, PG&E will never be the darling of environmental activists, although it has received
praise from numerous environmental groups for its participation in the U.S. Climate Action Partnership™
and its withdrawal from the U.S. Chamber of Commerce over that group’s opposition to alternative

= “Fighting Climate Change,” PGEE website {hiip://www pge.com/about/environment/pe/climate/).
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energy and greenhouse gas reduction efforts.”’” In addition, PG&E has been lauded for a 500 Megawatt
solar power initiative that was announced in 2009 and approved in 2010.

Much of the public goodwill the company earned from these other efforts was tarnished by the compa-
ny's support for Proposition 16. Media coverage focused on the sheer amount of money that the com-
pany spent®® and since one of the selling points for the creation of CCAs is the proposition that they will
help create a market for renewable energy, PG&E was portrayed as attempting to hurt or even destroy
the market for alternative energy. The Sierra Club of California concluded, “PG&E’s ballot initiative
makes a mockery of its self-proclaimed leadership in clean energy and climate protection, places corpo-
rate interest above the public good, and makes it more difficult to confront global climate change.”
Given the large disparity in funding between supporters and opponents of Proposition 16, critics aiso
claimed that PG&E—which was overwhelmingly the largest supporter—was trying to buy an amend-
ment to the California constitution for its own benefit.

The PG&E case highlights both the potential economic rewards and reputational risks presented by po-
litical spending. Clearly the company saw an economic threat to its business, but in the process of trying
to head this off, it may have eroded some of its social license to operation. The company’s existing poli-
cies do not provide for any explicit board oversight of political spending, one of the central demands of
governance reformers. While it is not immediately obvious that the board wouid have made any differ-
ent choices, the lack of disciosure about who within the company makes potitical spending decisions
makes it difficult for shareowners to understand how the decision was made and for shareowners to
hold those decision-makers accountable, either positively or negatively.

Procter & Gamble, indirect Judicial Race Spending and Independent Expenditures

Shareholders and watchdog groups trying to pin down the exact scope of corporate political activity in
the post-Citizens United era are faced with a confusing and sometimes opaque landscape of money and
the various channels through which it flows. Even at a company such as Procter & Gamble, which has
adopted many of the best practices championed by shareholder activists, a confusing mix of policies,
exceptions and contributions made to unaccountable groups arises and can limit the transparency of
corporate contributions.

Unlike most S&P 500 companies, Procter & Gambie has a stand-alone policy on corporate political activi-
ty that includes information about lobbying, corporate contributions and political action committee ac-
tivity.*® The company also discloses its contributions to ballot initiatives and issue advocacy campaigns,
trade association dues used for political expenditures and contributions from the company’s political
action committee. This makes it compliant with most of the best practices promoted by governance
reformers and company executives who promote good oversight and transparency.

2 "pGE Leaves Chamber of Commerce,” Press Release, Union of Concerned Scientists, Sept. 22, 2009

{http://www.ucsusa.org/news/press_release/pge-leaves-chamber-commerce-0287.html).

8 See Lance Williams, “PG&E Qutspending Opponents $511 to $1 on Prop. 16 Campaign,” Hufffington Post, june 2, 2010, at
http://www.huffingtonpost.com/2010/06/02/pge-outspending-opponents_n_597638. htmi; David R. Baker, “PG&E to Spend
Millions to Pass Prop. 6,” Son Francisco Chronicle, Feb. 20, 2010, at hitp://articles sfgate.com/2010-02-
20/husiness/17948310 1 pg-e-electricity-municipal-utilities; and “PGE&E’s Prop. 16 Ad Spending Riles Some,” KCRA.com, Apri
5, 2010, at http;//www.kcra.com/r/23061373/detait.htmi.

% see hitp://www.sierraclubcalifornia.org/Flections/P GE%20initiative.htmi

0 See hitp://www.pg.com/en US/company/slobal structure operations/governance/governance political.shtm!.
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In its policy, Procter & Gamble clearly states that it participates in the political process “by providing fi-
nancial support to selected state ballot initiatives and issue advocacy campaigns that have a direct im-
pact on the business.” The company goes on to state:

Procter & Gamble has no plans to use corporate funds to support independent political expenditures to
influence federal elections, nor to make contributions to trade associations for that purpose. Further, our
policy is to not use corporate funds to support 527 organizations or candidates in states where it is legally
permissible to do so.

Both statements indicate Procter & Gamble does not support candidates at either the federal or state
level and the company's initial disclosures for political activity in 2010 appeared to back that up.** On its
first disciosure of initiatives and issue advocacy expenses, the company listed four corporate contribu-
tions: US Global Leadership Coalition {$15,000), USA Engage {$15,000}, United for Jobs and Ohio’s Fu-
ture ($80,000) and Partnership for Ohio’s Future {($40,000}. For each contribution, Procter & Gamble
provided a brief description of each group and its primary area of interest, which few companies that
disclose contributions provide. None of the initia! descriptions included any information on candidate
contributions by any of the listed groups.

But following a 2011 shareholder proposal filed by Northstar Asset Management, which requested that
the company establish an advisory vote on corporate political contribution policies and contributions,
Procter & Gamble issued an addendum to its proxy statement.*” In the addendum, the company said that
while its “general policy” was to not use corporate funds to support state or local candidates or to make
contributions to other groups for that purpose, it did allow for “exceptions approved by our Public Policy
Team.”

According to Procter & Gambie, one such exception was made in 2010. The Partnership for Ohio’s Fu-
ture, part of a network of organizations created by the U.5. and Ohio Chambers of Commerce, “provided
educational materials regarding Ohio’s judicial elections and expressed support for two judicial candi-
dates.” According to documents filed with the Ohio Secretary of State in October 2010, the Partnership
for Ohio’s Future spent $1.57 million on independent expenditures for two candidates on the ballot for
the Ohio Supreme Court. Under Ohio law, the Partnership for Ohio’s Future was not required to disclose
the contributions, but it did so voluntarily. In addition, the group is not required to disciose its donors,
since independent expenditures are exempted from the donor reporting requirements to which most
electioneering communications are subject.

While the Partnership for Ohio’s Future has only been in existence since 2006, in the 2010 report, The
New Politics of Judiciol Elections 2000-2009, the group was cited as one of the “top 10 Supreme Court
spenders” during the 2007-2008 election cycle. During this period, the group spent $684,623 on inde-
pendent television advertisements.

Although this since has been updated, the company initially described the Partnership for Ohio’s Future
as a 501{c}{4} group formed by the Ohio Chamber of Commerce whose purpose was “to push for public
policies that lead to greater opportunities and a higher quality of life for Ohio citizens. The Partnership
encourages the public to learn about the issues and elections that impact Ohio’s economy.” Procter &
Gamble did not mention any candidate support or candidate advocacy provided by the group—although
such fack of disclosure is not unusual and Procter & Gamble is one of the few companies that provides

* See http://www.pg.com/en US/downioads/company/political_involvernent/2010 Ballot initiatives 9-1-11 v3.pdf.
% See http://www.sec.gov/Archives/edgar/data/80424/000008042411000018/proposalsupplement.htm.
3 spe hitp://www.chiocitizen.org/money/2010/partnership.pdf.
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any descriptive details about the recipients of its contributions, as noted above. {n the company’s up-
dated disclosures, Procter & Gambie includes information about the group’s candidate support.

Without the Partnership for Ohio’s Future’s voluntary disclosure of its independent expenditure spend-
ing, it is possible that Procter & Gamble shareholders would never have had the information to ade-
quately identify how company funds were spent. The group had publicly disclosed the contributions ai-
most a year before Proctor & Gamble’s 2011 proxy statement, and well before the company’s disclo-
sures of 2010 corporate contributions were made, and yet Procter & Gamble made no mention of the
candidate contributions untii four days before the company’s annual meeting on October 11, 2011, if
the group had chosen not to make its independent expenditure spending public, the company’s indirect
support for candidates would have been concealed.

Additionally, without Procter & Gamble’s decision to issue the suppiement to its 2011 proxy statement,
investors also would not have known that the Public Policy Team could make exceptions to the compa-
ny’s existing policies on corporate contributions. Procter & Gamble’s policies as currently posted on its
website make no mention of exceptions.

As was the case with contributions by Target, Best Buy, Polaris industries, Regis Corp., Securian insur-
ance and 3M to the independent expenditure committee Minnesota Forward in 2010, Procter & Gamble’s
contributions to the Partnership for Ohio’s Future show how difficult it is to track this type of spending.
Absent voluntary disclosure, investors have no way of knowing how their money may be used for electio-
neering by groups that receive company money—unless these groups make the information public either
voluntarily or to comply with state faw. As of this writing, only Alaska, Arizona, Colorado, Connecticut,
towa, Minnesota, North Carolina and South Dakota have laws that require disclosure either of amounts,
donors or other details relating to independent expenditures to a state supervisory board.
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Research Approach

This section explains in detail the research approach we used, the indicators we researched for each
company, and the sources of data we scoured to arrive at the conclusions presented in this report.

Governance: 5i2 examined the practices of U.S. companies in the S&P 500 index as of July 1, 2011, look-
ing first at the corporate governance of pofitical spending. Si2’s governance research is based on the
best practices outlined in the Conference Board’s November 2010 Handbook on Corporate Political Ac-
tivity.> In brief, we examined:

e How companies decide whether to contribute to candidates and assess the strategic value of
contributions and their overall political spending programs;

*  Who makes spending decisions {at both the board and management level};
s What process companies follow to make these decisions;

s What controls exist to ensure these decisions reflect the best interests of companies and their
shareholders; and

* Corporate reporting practices.

Spending: We also compiled for the entire index the publicly available spending records for these com-
panies’ contributions for federal lobbying, 527 political committees and state spending on candidates,
parties and ballot initiatives, weeding out any identifiable political action committee spending to focus
only on the amounts disbursed from corporate treasuries. The resulting figures provide a direct political
spending footprint for each firm. We normalized these figures by revenue to determine a political
spending intensity calculation for each company, showing how much each spent per dollar of revenue in
the most recent fiscal year. This allows apples-to-apples comparisons across sectors and spending cate-
gories.

Sectars: The resuits of our findings are presented in this report, with a comparison of the data by indus-
try sector and revenue tier. We used the following economic sectors established by the Globat industry
Classification Standard (GICS}:**

¢ Energy

¢« Materials

* Industrials (including the industries of Capital Goods; Commercial & Professional Services; and
Transportation)

e Consumer Discretionary {Automobiles & Components; Consumer Durables & Apparel; Consumer
Services; and Media & Retailing}

e Consumer Staples (Food & Staples Retailing; Food, Beverage & Tobacco; and Household & Per-
sonal Products)

® Health Care {Health Care Equipment & Services and Pharmaceuticals, Biotechnology & Life
Sciences)

* The report is avaitable at http://www.conference-board.org/press/pressdetail.cfm?pressid=4049, free of charge.
*The GICS system was developed by Standard & Poor’s and MSCi Barra. See htip://www.standardandpoors.com/indices/gics/en/us.
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»  Financials {Banks; Diversified Financials; Insurance; and Real Estate}

« Information Technology {Software & Services; Technology Hardware & Equipment; and Semi-
conductors & Semiconductor Equipment}

* Telecommunication Services

e Utilities

Revenue tiers: Si2 used a very basic revenue analysis, dividing up the companies into quintiles grouped
by the revenue reported in their most recent annual financial statements, which makes clear the huge
size of these companies and their vast resources. There are 432 U.S. companies in the index and their
revenue ranges for the tiers was as follows:

o Tier 1: 5418.95 billion to $21.6 billion
e Tier 2: 521.3 billion to $10.0 billion

e Tier3: $9.9 billion to $5.4 billion

e Tier 4: $5.4 billion to $3.1 billion

s Tier 5: $3.0 billion to $681 million

Profile Compilation

Si2 tried to discern the broad picture of corporate involvement in campaign spending, including any
form of support for entities active in political campaigns, not just direct contributions to candidates or
parties. This year we added an initial examination of jobbying, which is highly regulated. Lobbying can
be seen as the other side of the electoral money coin: the money that is used to influence politicians
who earlier received cash for their campaigns to get into office in the first place. Last year we started
with the CPA’s database, which at the time held information on 180 large publicly traded U.S. compa-
nies,*® which it shared with us. We then expanded our attention to include the entire S&P 500 index—
research that we compieted again in 2011; this allows us to show how the corporate governance of po-
litical spending has changed.

Instead of sending a detailed survey to companies as our primary research approach this year, we fo-
cused on carefully parsing the information companies make publicly available on their websites about
the policies and spending. We sought answers to the questions noted below, many of which we also
examined in 2010. (indicators used in the analysis are highlighted.}

1. Policy and decision-making

»  Whether the company has a policy and its URL(s). We considered companies to have a policy if
they mentioned anything about spending money in the political arena: either through a political
action committee {PAC) or from corporate treasury funds (“corporate contributions”).

o The location of the policy: if it is a stand-alone document and/or if it is in the compa-
ny’'s employee code of conduct.
o [f the policy mentions lobbying.

* The Center’s database of companies and more than 50 “Political Transparency & Accountability Reports” can be accessed on

its website at http://www.politicalaccountability. net.



260

Corporate Governance of Political Expenditures: 2011 Benchmark Sustainable Investments Institute (5i2) - 60

*  Whether the company discloses which of its officials are responsible for political spending deci-
sions, including the titles of the officials and any details on their position within the corpora-
tion’s chain of command.

*  Which officers are involved in recommending, approving and reviewing political spending, at the
following levels:

Full board or board committee

CEQ

Senior management {and title)

Line management
Internal and/or external counsel

o Public affairs/government relations
e The nature of disclosure about the decision making and review process for political spending;
we captured the actual text from each company’s stated policy for further analysis.

» If a company has a stated policy not to spend money in politics and what the specific prohibi-

o 0 0 ©

tions cover:
o Candidates
o Parties

o 527 political committees
o 501{c}4 social weifare organizations

» What spending justification a company provides, capturing the actual text of what companies
say for additional textual analysis.

2, Oversight
» Whether there is explicit board oversight regarding political spending practices (either as stated
in the spending policy or as indicated in a board committee charter)
* The frequency of review/oversight by the board and management—semi-annual, annual or
other.
* The description of this oversight process.

3. Methods of Giving and Disclosure

We considered methods through which money from companies or their executives may make its way
either directly or indirectly into the campaign coffers of political candidates and groups. We paid partic-
ular attention to any discussion of independent expenditures, since Citizens United removed all limits on
the amounts that may be spent by companies or other groups to advocate for or against the election of
specific candidates to political office at any level of government in the United States. These “indepen-
dent expenditures” used in public communications feading up elections {“electioneering”} may not be
directly coordinated with a candidate but can have a substantial impact on the course of a campaign.
The decision therefore has opened up a potential fiood of new cash in federal elections, where such
spending previously was forbidden. {State election law varies, as the Context section makes clear on p.
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69). The legal interpretation of what constitutes coordination of theoretically independent expenditures
with campaigns is far from settled, further focusing attention on this means of spending. >’

We gathered information on the foliowing methods of giving reported by companies:

¢ If the company has a political action committee {(PAC), its pame and when it was last active.
¢ if the company contributes corporate treasury funds for any political activities.
* If the company spends money in campaigns through the use of independent expenditures:
o What the company’s independent expenditures policy says (capturing the full text}.
* The disclosures a company makes on its website about political spending in the foliowing areas:
o PACs (we considered direct links to federal PAC reports available at the FEC to be web-
site disclosure, but did not give credit for disclosure if the provided link was only to the
FEC’s main website).
o Any treasury spending and specifically:
* Whether independent expenditures are included;
s Support for non-profit groups including trade associations and 501{4}s; and
= Lobbying {as with PACs, we considered direct links to the company’s report on the
website of the Senate Office of Public Records to be website disclosure, but did
not give credit for disclosure if the provided link was only to the Senate website)

4. Indirect Giving

Two types of tax-exempt groups play important roles in campaign finance. Trade associations {with
non-profit status under section 501{c}6 of the tax code} and social welfare organizations {with non-profit
status under section 501{c)4 of the tax code®®) both receive money from companies, although giving to
the latter appears to be far more limited. investor activists want companies to disclose how much of
their contributions to these groups is used for political expenditures, since there are no legal require-
ments for disclosure of this information; they argue the contributions pose risks to companies.* We
therefore examined the following:

%7 Many of the new “super PAC" independent expenditure political committees springing up in the wake of Citizens United are
staffed by people with close ties to campaigns, raising questions about what “non-coordination” reaily means.

* The IRS explains that 501{c}4 groups are “operated exclusively to promote social welfare.” Such an organization “must operate
primarily to further the common good and general weifare of the people of the community {such as by bringing about civic bet-
terment and social improvements}....Seeking legislation germane to the organization's programs is a permissible means of attain-
ing social welfare purposes. Thus, a section 501{c}4 social welfare organization may further its exempt purposes through lobbying
as its primary activity without jeopardizing its exempt status.” But it “may be required to either provide notice to its members
regarding the percentage of dues paid that are applicable to lobbying activities or pay a proxy tax.” In addition, “The promotion of
social welfare does not include direct or indirect participation or intervention in political campaigns on behalf of or in opposition
to any candidate for public office. However, a section 501{c)4 social welfare organization may engage in some political activities,
so long as that is not its primary activity.” See http://www.irs. gov/charities/nonprofits/article/0,,id=96178,00.htm|. Additional
information about IRS tax rufes for political organizations appears on the internat Revenue Service website at

bttp://www.irs gov/charities/political/article/0,.id=155034,00.htmi.

* Bruce F. Freed and Jamie Carroll, Hidden Rivers: How Trade Associations Conceal Corporate Poljtical Spending and its Threat
to Shoreholders, Center for Political Accountability, 2006.
Availabie at http://www.politicalaccountability.net/index.php?ht=a/Get DocumentAction/i/332.
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« {fthe company has articulated a policy about its payments to:
o Trade associations
o Other tax-exempt groups
* If acompany discloses:
o Memberships
o Payments of corporate dues used by these groups for political purposes, sums which
the groups must track and disclose to their donors {uniess they elect to pay tax on these
sums} to comply with Section 162{e}1 of the internal Revenue Code.

5. Spending Data

For each of the companies, Si2 reviewed two public databases that aggregate information on political
spending. The Center for Responsive Politics (www.opensecrets.org} collects and reports on federal PAC
spending reported to the Federal Election Commission {FEC} as well as a wealth of additional informa-
tion, including contributions and disbursements from political committees organized under Section 527
of the Internal Revenue Code.”® The National Institute on Money in State Politics
{www.followthemoney.org) aggregates data reported to state disclosure agencies about campaign
spending. Si2 also looked at the information provided by Congressional Quarterly’s CQ Moneyline web-
site (http://moneyline.cq.com), which reports on a broad range of political spending, as well. CQ Mone-
yline makes available its proprietary database of campaign spending information via subscription, but
we relied only on what is avaiiable to the public free of charge.

In 2010, 5i2 also examined these data sources, but only tallied the different categories of spending. This
year we collected all the spending records for contributions connected to companies in the study. The
Center for Responsive Politics makes available on its website the files about these spending records.

The National Institute on Money in State Politics also participated in our research process and ran gque-
ries on its substantial database of state spending information to provide a fisting of all contributions like-
ly connected to the study universe companies. 5i2 reviewed all these datasets and compiled spending
data as follows:

e Federal Level

o Federal lobbying {as reported to the Senate Office of Public Records and aggregated by
the Center for Responsive Politics) for 2009 through the first quarter of 2011. Just over
4,200 guarterly reporting records out of about 135,500 relate to companies in the study.

o 527 political committees {as reported to the Federal Election Commission and aggre-
gated by the Center for Responsive Politics}, which includes the two most common par-
ty-connected entities that receive corporate money—the Democratic Governors Associ-
ation and the Republican Governors Association, for 2009 and 2010, with a few early
2011 reports. About 4,300 records out of about 168,000 come from companies in the
S&P 500.

“° So-called “527 groups” are created primarily to influence the nomination, election, appointment or defeat of candidates for

public office. See 26 U.S.C. § 527 at hitpy//www.law.corneil.edu/uscade/26/527.htmi.
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» State Level ~ via PACs and corporate contributions (reported by individual campaign organiza-
tions in all the U.S. states, as aggregated by the National Institute on Money in State Politics), in-
cluding 239,000 records since 2005 on contributions from companies and their PACs to:

o Candidates
o Parties
o Baliot measure committees

in conducting a gap analysis between what this information shows and the handful of compre-
hensive voluntary reports issued by companies, we found that the Institute’s data generaily un-
derstate state spending by companies, particularly when it comes to state and local level politi-
cal committees (spending which also is not captured by the Center for Responsive Politics 527
database).

There is another significant blind spot in the spending record, which shareholder activists address in
their disclosure campaigns. The lobbying data we examined only identifies the amounts companies con-
tributed to their federally registered lobbyists and excludes lobbying and other politicai expenditures
that may occur indirectly through contributions to trade associations and other politically active non-
profit organizations. Still, the 527 and state level data include records for each contribution, inctuding
the recipient’s name, party affiliation and election district where relevant—making an analysis of corpo-
rate political preferences possible at the national and state level, in considerable detail. Since this re-
port is focused on the governance of spending, we only dip a toe in the water of the type of additional
analysis that is possible using the data we have compiled. {Noted below are a number of avenues for
further possible research.)

Profile Review

After gathering the data noted above for all 492 U.S. firms in the S&P 500, Si2 compiled governance and
spending profiles and sent them to each of the companies, providing them with the opportunity to cor-
rect anything we got wrong. We also asked three sets of questions:

1. a. Do you support standardized corporate political spending disclosure in securities filings?
Why or why not?
b. Do you support a shareholder advisory vote on political campaign spending?
Why or why not?

2. Does your company now make, or does it plan to make, any independent expenditures with
corporate funds to support or oppose candidates for political office? At the federal or state lev-
el? Why or why not?

3. Inthe lastyear, has your company changed its oversight of indirect political spending - such as
contributions to trade associations or other non-profit groups involved in political
campaigns? Please explain.

Corporate feedback: Companies remain wary of discussing their policies and providing information
beyond what they have aiready chosen to disclose on their websites, as we found last year. in each
year, about three-dozen companies provided information in response to our request for information
and not all respondents replied to all questions. The sample size is small, but comments provided by
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respondents add useful detail to the overall findings we reached from our review of companies’ pub-
lished policies. Many of the companies asked that their responses to our questions not be attributed to
them. S5i2 thanks each of the respondents for their willingness to share their views on the current policy
options being discussed in Washington to address political spending. Nearly all the statements attri-
buted to individual companies in this report therefore come from information that has been posted on

company websites.

Additional information on corporate perspectives comes from comments companies made at a seminar
on the subject held by the Conference Board in mid-October 2011 in New York City. Working with the
Center for Political Accountability, in 2011 the organization set up a political spending committee to de-
fine best practices in oversight and disclosure, Earlier, in fall 2010, the Conference Board released its
Handbook on Political Spending that articulates the best practices standards that have shaped our re-
search approach, as noted above. More information about the committee, whose members include
representatives from Campbel Soup, Exelon, Merck, Microsoft, Pfizer, Prudential Financial and Coca-
Cola—is on the Conference Board's website.*

“ Sea http://www.conference-board.org/politicalspending/
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Appendix I:
Context

Avenues for Political Spending

Federal Campaigns

At the federal level corporate political contributions are governed by the Tillman Act of 1907, the Feder-
al Election Campaign Act {(FECA) of 1971, including its subsequent amendments in 1974 and 1979, and
the Bipartisan Campaign Reform Act {BCRA) of 2002. However, the Citizens United ruling has thrown out
many established limits on campaign spending and allows corporations to fund any type of political ad-
vertisement, including express advocacy advertisements for or against a particular candidate for federal
office. However, as direct corporate contributions to federal candidates or campaigns are stili prohi-
bited, any corporate spending at the federal {evel must be done independently, with no coordination
between the corporation and candidates or their campaign committees, hence the term “independent
expenditures.”

Hard/Soft Money: Direct contributions to federal candidates or their campaigns are known as “hard
money.” Despite the Citizens United ruling, the Tillman Act of 1907 still bars corporations from contri-
buting money directly to federal candidates.

Soft money donations are those that are made to nationai or state political parties for party building or
other activities not directly related to the election of a specific candidate or to non-profit 527 groups.
Corporate soft money donations to national political parties are banned by BCRA, but state parties are
allowed to collect up to $10,000 per donor for federal election activities.

527 committees: 527 groups are tax-exempt political groups. Any 527 group that advocates for or
against a candidate must be registered as a “political committee” with the FEC {this includes all federal
political action committees). Ali 527s that register as political committees are subject to FEC regulations,

Certain 527 groups may choose to not register as political committees because they do not advocate for
or against a specific candidate and are therefore not regulated by the FEC. Despite the ban on advocat-
ing for or against a specific candidate, these groups typicaily design their advertisements to make their
intentions clear to voters. Unregulated 527 groups have the right to raise and spend unifimited money to
influence elections as long as they do not coordinate their actions with either a specific candidate or
party. Corporate contributions to unreguiated 527 groups are unlimited and need not be disciosed by a
company. But the 527s must disclose to the internal Revenue Service the names and addresses of con-
tributors who give them more than $200, unless the 527 decides to pay taxes on the donation.

Political Action Committees: Federal Political Action Committees {PACs) are political groups that are
formed to efect political candidates or to advance a particular political agenda, issue or legislation. Fed-
eral PACs are required to register with the FEC.

Corporations and unions are not allowed to contribute to federal PACs. However, they may provide ad-
ministrative support {in the form of employees and administrative costs} to a PAC sponsored by the
company. Solicitations for contributions to a company’s PAC are limited to a restricted class of donors,
which includes company executives and administrative personne! and their families, as well as stock-
holders and their families

501(c)4s: A 501(c)4 group is defined by the internal Revenue Service as a social welfare organization.

These groups are allowed to engage in political campaigns and elections that promote the election or
defeat of a particular candidate and unlimited lobbying as long as that activity does not constitute their
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primary activity. There are no restrictions on corporate contributions to these groups and the groups are
not required to report a list of their donors on their annual financial reports (Form 990s) filed with the
IRS.

Independent expenditure-only committees: The 2010 elections saw the rise of a new type of organiza-
tion spending money on elections. A July 2010 FEC ruling approved the creation of independent expend-
iture-only groups (“super PACs”) not bound by the limitations placed on federal PACs. Super PACs may
receive unlimited donations from corporations, unions, trade associations, other groups or individuals
and spend those amounts expressly advocating for or against federal candidates.

As independent groups, super PACs are not allowed to coordinate their activity with individual candi-
dates or parties. But the 2010 elections showed how easily those rules can be subverted. During the
2010 elections, national political parties merely had to state publicly where they would be focusing their
spending or what races they considered to be priorities and then independent groups could follow the
party’s {ead with spending on advertising, electioneering or get-out-the-vote activities. Since there was
no official coordination, these tactics were perfectly legal.

Unless registered as a 501{c}{4} group {which some of the largest independent expenditure-only groups
have done}, super PACs must provide a report to the FEC at least quarterly. The reports must provide
the names of all donors as well as donation amounts and expenditures. However, quarteriy-filing super
PACs can raise and spend uniimited amounts of money in the final month before an election and not
disclose these activities until well after the election.

State Campaigns

Hard/soft money: While recent legal developments have invalidated many state laws governing inde-
pendent expenditures by corporations, state faws regarding hard money contributions to candidates
and soft money contributions to parties have not been affected.

Laws on hard and soft money contributions by corporations vary from state to state. Corporations are
prohibited from making hard money contributions to individual candidates in 22 states while another 22
states place limits on these contributions that range from $500 per candidate per election all the way up
to $25,900. Four states do not place any limits on the amounts that corporations may donate to individ-
ual candidates.

As of October 2011, 13 states have no limits on the amount of corporate soft money that may be do-
nated to state political parties, while 22 states prohibit it altogether. The remaining 15 states place some
sort of limit on corporate contributions to state parties. Those limits range from $500 per election up to
$30,200 per year.

PACs: Like contributions to candidates and other groups, PAC donation limitations in the states vary.
State-level PAC contributions from corporations are prohibited in 21 states, while 12 states allow unli-
mited giving by corporations to PACs. All states that aliow unlimited corporate contributions to PACs
also allow unlimited PAC-to-PAC transfers of money. The remaining 17 states impose some limits that
range from $500 per election up to $100,000 over a four-year period.

State judicial contests: Approximately 89 percent of all state judges are subject to elections and those
justices preside over a large percentage of all cases heard in the United States. in 39 states, at least
some of the judges are elected to the bench either through competitive elections or “retention” elec-
tions, which only feature the sitting judge.

Independent expenditures: As well as redefining the laws by which corporations may participate in fed-
eral elections, the Citizens United ruling essentially overturned laws in 24 states that limited or prohi-
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bited corporate spending in state elections. As a result, 17 states have introduced or passed laws refated
to independent corporate spending. Most of these laws require independent groups to disciose
amounts spent after reaching a certain threshoid.

So far, Alaska, Arizona, Colorado, Connecticut, lowa, Minnesota, North Carolina and South Dakota have
passed laws that require disclosure either of amounts, donors or other details relating to independent
expenditures to a state supervisory board. lowa and Massachusetts aiso require that the CEOs of com-
panies that fund political advertisements include an “approval message” in the advertisement. Tennes-
see has passed a law that defines all corporations making independent expenditures as political commit-
tees and therefore subject to existing regulations.

Other Political Activity

Trade associations: Most trade associations are considered non-profit groups by the IRS and are listed
as 501{c}6 groups. Those groups must file an annual Form 990, disciosing their total dues received for
the year and the amount of money spent on lobbying and political activity, Trade associations must also
disclose to anyone paying dues the estimated amounts of those dues that wiil be used for iobbying and
political activities unless the association chooses to pay the required tax on the spending, instead of
passing that tax back to member companies.

Companies are not required to disciose their memberships in such associations and the associations in
turn are not required to disclose their members. The recent judicial and FEC rulings have also opened
the door for trade associations to make unlimited donations to independent expenditure groups or to
expressly advocate for or against individual candidates or issues.

State ballot initiatives: initiatives typically may be placed on the baliot after citizens collect a required
number of signatures, allowing sponsors of the initiative to bypass the legisiature and take fawmaking
directly to the electorate. Corporate contributions to initiatives have no limits since there is very little
regulation on the subject. According to the Baliot Initiative Strategy Center, 24 states and the District of
Columbia allow for some type of bailot initiative.

In its 1978 decision First National Bank of Boston v. Bellotti, the U.S. Supreme Court upheld the right of
corporations to spend money in state ballot initiatives or referendums, when it overturned a Massachu-
setts law that banned such spending uniess the proposal materially affected “any of the property, busi-
ness or assets of the corporation.” In the opinion that overturned the law on First Amendment grounds,
Justice Lewis Powell ruled that such prohibitions infringed on corporations “protected speech in a man-
ner unjustified by a compelling state interest.” A 1996 Montana law, passed by initiative, banning direct
corporate contributions from the corporate treasury to initiative campaigns, also was struck down by
the U.S. Court of Appeals for the Ninth Circuit in 2000. The justices in that case pointed to Bellotti as the
precedent for their ruling. Later, the U.S. Supreme Court denied a subsequent petition by the State of
Montana for review.

Lobbying: Lobbying is simply the act of trying to influence an elected officiai on a particular issue, usual-
ly through meetings or communications with an elected official or legislative staff. Lobbying of elected
officials is protected by the First Amendment and anyone may do it. Professional lobbyists—who are
frequently former elected officials, former members of their staffs or former government employees—
are hired by all major industry associations {and some individual companies) to advance their particular
interests, especially at the federal level. Many major U.S. corporations also have in-house lobbyists as
part of company Government Relations or Government Affairs departments.

While anyone may lobby elected representatives, those who spend more than 50 hours lobbying or re-
ceive more than $6,000 for lobbying services from a single client within a six month period are required
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to register with both the U.S. House of Representatives and the U.S. Senate. Lobbyists are subject to a
number of regulations, the most recent of which is the Honest Leadership and Open Government Act of
2007. According to the Center for Responsive Politics, there are 11,674 unique, registered lobbyists who
have actively lobbied the U.S. government in 2011 so far.

Many professional fobbyists and their firms make contributions to candidates, their campaigns and vari-
ous PACs. Given the existing restrictions on gifts, food and travel, these donations may be seen as a loo-
phole in the system. instead of providing travel to a lobbyist-sponsored event (which would be iliegal),
the lobbyist simply donates the money for travel to a PAC, which may in turn arrange and pay travel ex-
penses for the particular legisiator.

Given the clarification in SEC interpretations discussed below, lobbying issues have become more of fo-
cus for shareholders in 2011, a trend that will grow in 2012,

Shareholder Campaigns and Corporate Responses

Investors who want to pressure companies for change have the option of initiating a shareholder pro-
posal campaign. To propose a resolution, an investor must meet the ownership and subject matter re-
quirements of the Shareholder Proposal Rule, which is administered by the Securities and Exchange
Commission (SEC). If these conditions are met, companies must print proposals in their “proxy state-
ments,” which are made available to all investors in the company who then may vote; tallies are an-
nounced at or shortly following annual meetings. Resolutions focused on social policy issues rarely pass,
but overall support levels have doubled in the iast decade and the resolutions are an important barome-
ter of investor sentiment on contentious public policy issues.

In 2011, investors had a wider array of political spending proposals to consider than in the past, as pro-
ponents marshaled discontent about the January 2010 U.S. Supreme Court Citizens United decision and
filed many new proposals—increasing the total filed by halif, to 97, not including another six proposals
that did not appear in proxy statements that were presented from the floor of annual meetings. {Nearly
alt the 2010 proposals had been filed before the decision was issued.} The resolutions built on the work
that has been coordinated since the 2004 proxy season by the Center for Political Accountability {CPA}, a
non-profit group that advocates for more political spending transparency. In addition to the standard
CPA proposal, the 2011 proposals offered new twists about the various indirect ways corporate money
makes its way into the political system (often via non-profit groups such as trade associations and “so-
cial weifare” organizations that are a growing source of campaign cash), suggesting in a few cases that
shareholders be allowed to vote on company spending.

in a move that may signal an increase in political spending-related proposals, in 2010 and 2011 the SEC
staff clarified its views about the admissibility of resoiutions concerning lobbying. Previous resoiutions
had focused on lobbying on specific issues, such as tobacco advertising or climate change, and the staff
had held that they were excludabie from proxy statements on “ordinary business grounds.” But in re-
sponse to a broad resolution to PepsiCo from the National Legal and Policy Center in 2010, and a 2011
trade union lobbying proposal at international Business Machines, the staff said the companies couid
not exclude the proposals because they focused primarily on general political activities and did “not
seek to micromanage the company to such a degree that exclusion of the proposal would be appropri-
ate.” The staff continued to allow companies to omit proposals that dealt with lobbying on particular
issues.

In addition to proposals in proxy statements, the 2011 proxy season also saw a campaign containing haif
adozen proposals spearheaded by Walden Asset Management that were offered for consideration from
the floor of annual meetings. These proposals highiighted concerns Walden and others have about

companies’ relationships with the U.S. Chamber of Commerce, which spent heavily in the fall 2010 elec-
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tion campaign and does not disclose the sources of its funding. {Two similar resolutions proposed earti-
er by Walden were included in proxy statements and also came to votes.)

Mainstream investors tend to ook kindly on political spending proposals and gave most of the proposals
high levels of support, including one of the five majority votes of the season for social and environmen-
tal issues, at Sprint Nextel {53.3 percent). The resolutions also prompted a wave of agreements be-
tween proponents and companies about more disclosure of spending and oversight mechanisms, which
will come under intensified scrutiny as the 2012 Presidential election nears.

The CPA Campaign

The majority of the proposals on political spending continued to be coordinated by the Center for Politi-
cal Accountability {CPA). The CPA’s investor partners who sponsor the proposals include an array of
public pension funds, socially responsible investing firms, religious groups and foundations. The stan-
dard resolution asked for semi-annual reporting on how companies govern their political spending and
disclosure of what they spend, both directly in campaign contributions to candidates and political
groups and indirectly through trade associations and other non-profit groups. it was reformulated and
streamlined slightly in 2011 so that it asked only for the title, not the name, of company officials in-
volved in political spending decisions. It also removed a former specific legal reference.

The standard CPA proposal reguested that the company publish the following information on the com-
pany website, in semi-annual reports:

1. Policies and procedures for political contributions and expenditures {both direct and indirect) made with cor-
porate funds.

2. Monetary and non-monetary contributions and expenditures {direct and indirect} used to participate or in-
tervene in any political campaign on behalf of {or in opposition to) any candidate for public office, and used in
any attempt to influence the generat public, or segments thereof, with respect to elections or referenda. The
report shali include:

a. An accounting through an itemized report that includes the identity of the recipient as welf as the
amount paid to each recipient of the Company’s funds that are used for political contributions or ex-
penditures as described above; and

b. The title{s} of the person{s} in the Company who participated in making the decisions to make the polit-
ical contribution or expenditure.

Two companies targeted by the CPA because of trade association memberships {ConocoPhillips and Sa-
ra Lee) received a slightly different proposal focused on indirect political spending.

Votes: Thirty-four of the expected 35 votes have been tallied {one more is pending, at Archer Daniels
Midiand on Nov. 3) and average support for these proposals climbed to 33 percent, up from 30.5 per-
cent in 2010. Eight were withdrawn after companies agreed to adopt the CPA’s mode! code for gover-
nance and spending disciosure. Just three were omitted—on technicai grounds at Amazon.com and
Comcast and at Ford Motor because {ongtime shareholder advocate Evelyn Davis preempted the CPA
proposal with a similar one of her own.

Eighteen of the proposals were resubmissions from 2010, as noted on the table. Most got about what
they earned in 2010 or a little more. Substantial drops in votes occurred at Express Scripts {down to
29.6 percent from 42 percent in 2010} and Goldman Sachs where the company had changed its policy
after the proxy statement was printed (13.8 percent, down from 42 percent}, but big jumps occurred at
Valero Energy (35.7 percent, up from 26.5 percent} and Wellcare Health Plans {42.5 percent, up from
23.3 percent).
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Withdrawals and SEC actis‘n; Proponents withdrew eight of the CPA proposals after discussions with
companies about theif disclusure policies,

None of the substantive challenges lodged at the SEC by companies succeeded. Boeing argued the pro-
posal was moot since it had changed its policies; it also said it could not disciose indirect spending by
trade groups it supports since it might not know how such money is spent, IPMorgan Chase and Gold-
man Sachs contended the proposal was too vague about intervening in political campaigns and trying to
influence the public. Finally, Southwestern Energy also said the proposal was moot given its policies.
The SEC staff rejected all these assertions.

Allstate K.C, Fir 700 . R. Donnelley NYSCE

Anadarko Petroleum | NYSCRF 38.1 Regions Financlal NYC pension funds

A, Danjels Midiand Teamsters 11/3 mtg Sara Lee Teamsters

ATRT Domini Soc. Inv, 310 Sears Holdings NYSCRF

BB&T LILNA 3230 o SW Energy K.C. Firefighters

Boeing Newground Sec. inv, 221x 0 <1 Sprint Nextel NYT pension funds

Caterpillar NYSCRF 34.7 1| State Street Triffium Asset Mat

Centurylink CWA 34.8 “ i Valero Energy N. Cummings Frdn

Charles Schwab NYL pension funds 310U | Wal-Mart Stores K.C. Firefighters

Citigroup K.C. Firefighters 30,00 WeliCare Hith Plans Amalgamated Bank

ConocoPhillips N. Cummings Fndn 27.04 - | Windstream

Coventry Hith Care NYC pension funds 4433 .

VS Caremark Green Century 3810 | Eastman Kodak

DTE Energy NYC pension funds 27,54 Limited Brands

EQG Resources Mercy Investment 425 Marriolt o'l NYSCRF

Express Scripts K.C. Firefighters 296U Massey Energy LIUNA withdrawn
FedEx NYC pension funds 277 < Molson Coors NYSCRF

Goldman Sachs Domini Social Inv, 13.8 x 3 [ Wells Fargo K.C. Firefighters

Halliburton Triflium Asset Mgt 46,5 L3 Yum Brands NYSCRF

IPMorgan Chase Domini Social iny, 374 % = Ameriprise Financial LILINA

Lorillard NYSCRF 45.8 t‘ Amazon.com Newground Soc. inv. omitted {b)
Lowe's K.C. Firefighters 361 Comcast Joseph F. Granata omitted {b)
Nat't Gilwell Varco N. Cummings Fndn 35,2 il i {i
Northrop Grumman

b

indirect Spending

in 2011, shareholder proposals increasingly focused on the ways in which companies can spend money
indirectly in political campaigns, an unsurprising emphasis given recent legal developments that aliow
companies to spend more and disclose less. Companies that have adopted pelitical contribution policies
that do not address indirect spending have found themselves targeted by these proposals.

Several proposals made concerns about indirect flows of money Into politics, including specially tallored
CPA proposals at ConocoPhillips and Sara Lee. Socially responsibie investing firms joined by the Tides
and Nathan Cummings Foundations worked on proposals at companies that sit on the board of the U.S.
Chamber of Commerce, in addition to targeting companies that have been involved in the political arena
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in other ways. All these resolutions used the same resolved clause, asking for a “comprehensive review
of all political contributions and spending processes.” The proponents wanted companies to scrutinize
how their campaign spending might conflict with their stated pubiic policy goals, in particular.Votes:
Support was generally high, with all but PepsiCo getting more than 30 percent (it got just 11 percent
there when the proxy advisory firm 1SS recommended against it, in contrast to the others). Two votes
were at companies—Occidental Petroleum and Valero Energy—that gave money to support a California
baHot initiative {Proposition 23) that would have overturned the state’s landmark climate change law.
3M had given money in 2010 to a political committee that supported unsuccessful Minnesota guberna-
torial candidate Tom Emmer {R}, who voiced opposition to gay rights while supporting business friendly
initiatives; unlike three other Minnesota-based companies {see below), 3M did not reach an accord with
the proponents.

Walden used a slightly different formuiation at iBM, asking for a “comprehensive review” of the compa-
ny’s direct and indirect political spending, but also zeroing in on the company'’s relationship with the U.S.
Chamber. The proposal ended up earning 31.4 percent.

Withdrawals: In a striking development for a first-year effort, more than haif of the new indirect spend-
ing proposais were withdrawn after the proponents were satisfied with discussions they had with com-
panies. Best Buy, Pentair and Target ali agreed to change their policies regarding indirect spending; all
are based in Minnesota and each had given money indirectly to the Tom Emmer campaign through Min-
nesota Forward, a political committee. As noted above, in Target’s case the contribution prompted a
nationwide boycott from the Human Rights Campaign, the country’s jargest LGBT organization, which
highlighted the contrast between Emmer’s views and the company’s gay-friendly policies. Proponents
also were satisfied with their discussions at AT&T and JPMorgan Chase, and withdrew at United Parcel
Service after the company clarified it does not make campaign contributions. Tesoro, which had helped
bankroll Proposition 23 in California alongside Occidental and Valero Energy, agreed to change its policy
and include more reporting and oversight in exchange for the withdrawal. Finally, Pfizer said it would
institute a policy not to give via independent expenditures in elections.

Floor resolutions: At haif a dozen companies, despite withdrawai agreements, the proponents also
raised concerns about support for the Chamber of Commerce from the floor of the annual meeting, as
allowed under Rule 14a-4 of the Shareholder Proposal Rule. These proposals were not included in proxy
statements but they were official agenda items at meetings and prompted boards to respond to the is-
sue publicly; all were voted down by large margins and Si2 is not including these special proposals in its
tally of vote resuits given the different way in which they were raised. Walden Asset Management again
took the lead in this effort, at 3M, ConocoPhillips, CVS Caremark, Eastman Kodak and JPMorgan Chase.
Walden withdrew the floor proposal at Pfizer after discussions with the company.

Advisory Votes on Spending

A new set of proposals has been inspired by the successful “say-on-pay” campaign that has cuiminated
in a new requirement that allows shareholders to cast advisory votes on executive pay, a provision of
the Dodd-Frank financial reform law enacted in 2010. Foliowing this model, investors filed nine resolu-
tions that requested shareholder input on political spending in 2011. Only two proposals went to a
vote. The Home Depot and Procter & Gamble proposals only earned 5 percent and 6.7 percent, respec-
tively, but they prompted considerabie press coverage and may be a bellwether for further resolutions
of a similar ilk in 2012. The Home Depot resoiution asked that shareholders be provided with a chance
to prospectively approve policies and expenditures for electioneering and to receive a retrospective re-
port on such spending from the previous year. The proposal submitted at Procter & Gambile was similar,
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but, unlike at Home Depot, did not fimit those expenditures to only electioneering communications and
instead included all political contributions.

Home Depot challenged the resoiution at the SEC, arguing it was moot, dealt with ordinary business,
and was too vague, but the SEC disagreed and said it must be included in the proxy statement. The
proposal was omitted at FedEx, on the grounds that it was too similar to another proposal received first
using the CPA disclosure formulation.

The Connecticut Retirement Plans withdrew a different, detailed resolution that called for retrospective
ratification of all company political spending, including lobbying, in the previous year at United Health
Group and Wellpoint after discussions.

individual proponent James Mackie wanted a ban on political contributions unless they are approved by
75 percent of the outstanding shares, a very high bar. Two of his proposals were omitted on technical
grounds {at Avery Dennison and Becton Dickinson} and he withdrew the other two {at Dominion Re-
sources and ExxonMobil}.

Lobbying

The American Federal of State, County and Municipal Employees (AFSCME} and a union took up the
other side of the electoral coin and asked for reports on lobbying. They hit on a formulation that was
acceptable to the SEC, which had turned back earlier proposals that mentioned “grassroots lobbying”—
also commonly referred to as “astro-turfing” —as too imprecise. The new SEC position sets the stage for
other resolutions on lobbying for 2012. Proponents have indicated to Si2 that they plan to submit about
two dozen such proposals in 2012, but the final numbers for this campaign will not be known untii tate
2011,

Votes: AFSCME’s proposal used language similar to the campaign spending resolution from the Center
for Political Accountability, but substituted “direct lobbying and grassroots lobbying” for “political con-
tributions and expenditures,” and defined grassroots iobbying communication as a focal, state or na-
tional communication “directed to the general public that {a) refers to specific legisiation, (b) reflects a
view on the legislation and {c} encourages the recipient of the communication to take action with re-
spect to the legisiation.” It was voted on at five companies—Bank of America, ConocoPhiilips, IBM,
Prudential Financial and Raytheon and all but one, at Prudential, earned more than 25 percent support.

A hybrid proposal from the Laborers’ international Union {Liuna) to ExxonMobii combined the fanguage
of the CPA proposal with that of the other union lobbying resolutions. [t earned just under 24 percent.

Individuals

Longtime shareholder proponent Evetyn Davis filed three of her standard resolutions to six companies,

noted in the table, earning between 4 percent and 12 percent support. The proposals asked companies
to affirm political non-partisanship, disclose their political contributions in newspapers and disclose the
previous government service of company employees.

For the second year in a row, Marie Bogda filed a political contribution proposal at Archer Daniels Mid-
land; results from the Nov. 3 meeting were not available when this report went to press. in 2010, Bogda
requested that the company ban the use of corporate funds for any election or campaign purposes. in
the 2011 proposal, Bogda narrowed the requested prohibition down to only funds used for federal elec-
tions and campaigns.
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Other Public Policy Resolutions

One proposal also went to a vote in 2011 from a proponent that wanted Pfizer to change its pubiic poli-
cy positions, The National Legal and Policy Center (NLPC}, a non-profit advocacy group based in North-
ern Virginia, asked companies to justify their public policy positions, asking for reports on how they
identify and prioritize “legislative and regulatory public policy advocacy activities.” The group believes
government will be more ethical if it is smaller and said that “character, morality and common sense,”
not more laws or guidelines, are the core problem. it wanted the requested report to:

1. Describe the process by which the Company identifies, evaluates and prioritizes public policy issues of
interest to the Company;

2. identify and describe public policy issues of interest to the Company;

3. Prioritize the issues by importance to creating shareholder value; and

4, Explain the business rationale for prioritization.

The supporting statement made clear the proponents were unhappy with Pfizer’s position and actions
during the debate and passage of the Affordable Care Act during 2010. it received 3.8 percent support,
just above the resubmission threshold. Four similar proposals by either the NLPC, a like-minded organi-
zation named the National Center for Public Policy Research {NCPPR) or David Ridenour {who is affiliated
with the NCPPR} were omitted by the SEC as moot, duplicative of other proposals or dealing with ordi-
nary business.

A proposat filed by individuai investor Shelton Ehrlich, but presented by a representative of the NCPPR’s
Free Enterprise project, questioned the benefits of lobbying activities related to global warming at Duke
Energy. The proposal was clearly targeted to highlight and oppose Duke Energy’s support of proposed
cap-and-trade legislation and received 6.5 percent support.

Other Campaigns to Change Corporate Behavior

In addition to the growing number of shareholder proposals on political contributions and lobbying, the
Citizens United decision, combined with the massive amounts spent during the 2010 elections, has
prompted increased interest across a broad spectrum of stakehoiders and corporate watchdogs. These
groups seek to enhance corporate governance policies and disciosure through direct engagement with
corporations, media campaigns, increased public awareness and regulatory solutions.

The Conference Board: In 2010, the Conference Board, a non-profit business membership and research
group, worked with the Center for Political Accountability to produce its Handbook on Corporate Politi-
cal Activity: Emerging Corporate Governance Issues. In addition to research on corporate political activi-
ty, the Handbook provides companies with advice on managing and overseeing corporate political
spending within a system of comprehensive enterprise risk management. The report argues that estab-
lishing an ethical corporate cuiture is an integral part of any company that wishes to effectively engage
in the political arena since “A company grounded in an ethical culture will do more than comply with
existing laws; it will also take steps that encourage directors senior managers, and other employees to
hold their own and others’ actions to weli-articulated company standards.”

Since the publication of the Handbook, the Conference Board has established a Committee on Corporate
Political Spending to “explore the issue of using corporate treasury funds in election-related activity.”
The committee includes executives from Campbell’s Soup, Exelon, Merck, Microsoft, Pzifer, Prudential
Financial and Coca-Cola and is “dedicated to accountabiiity, transparency, education, and engagement
on issues of political activity.” in addition to engaging various stakehoiders on the issue, the committee
has aiso stated that it intends to “develop a set of prevailing practices around corporate potitical spend-
ing, disclosure and accountability.”
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The CPA Model Code

The CPA has developed its Model Code of Conduct for companies, based on a 2007 survey of compa-
ny codes it conducted. The Model Code of Conduct includes the policies articulated in the shareholder
proposal and adds that:

» Political spending shall reftect the company’s interests and not those of its individual officers or directors;

e The disclosures shall describe the political activities undertaken by 527 groups and trade associations
which receive company funds. In the case of trade association payments, the disciosures wiil involve
some element of pro-rating of the company’s payments that are or will be used for political purposes;

e The board of directors or a committee of the board shali monitor the company’s political spending, re-
ceive regular reports from corporate officers responsibie for the spending, supervise policies and proce-
dures regulating the spending, and review the purpose and benefits of the expenditures;

e All corporate political expenditures must receive prior written approval from the General Counsel or Le-
gal Department;

+ In general, the company will follow a preferred policy of making its political expenditures directly, rather
than through third party groups. In the event that the company is unable to exercise direct control, the
company will monitor the use of its dues or payments to other organizations for political purposes to as-
sure consistency with the company’s stated policies, practices, values and long-term interests;

e No contribution will be given in anticipation of, in recognition of, or in return for an official act;

* Employees will not be reimbursed directly or through compensation increases for personat political con-
tributions or expenses;

e The company will not pressure or coerce employees to make personal political expenditures or take any
retaliatory action against employees who do not; and

e The company shall report annually on its website about its adherence to its code for corporate political
spending.

On October 20, 2011, The Conference Board hosted the 2011 Symposium on Corporate Political Spend-
ing. At the symposium, its political spending committee released its report, Corporate Political Spending:
Policies and Practices, Accountability and Disclosure, which provides a review of issues confronting com-
panies that are developing a comprehensive program for political spending. Additional topics addressed
at the symposium included overviews of the current federal and state regulatory framework for corpo-
rate political spending as well as shareholder concerns and plans for 2012.

Baruch Index of Corporate Political Disclosure: The Robert Zicklin Center for Corporate Integrity, a part
of Baruch College’s Zicklin School of Business, has developed an index that rates S&P 100 companies
using a weighted system of 57 indicators that measure corporate political activity at ail jevels and
branches of government. The Index scores companies on a scale of zero to 100, with zero being the
most opaque and 100 being the most transparent. Scoring for the Baruch Index takes into account
many of the policies and procedures put forth in the Handbook on Corporate Political Activity and is
based on:

1. Ease of access to relevant materials on the corporate website;
2. Existing policies, procedures and corporate governance structures are in place and disclosed; and
3. Disclosure of political contributions (including recipient information).

The Center for Political Accountability and the C-Z Political Disclosure Index: In addition to coordinat-
ing the shareholder proposal campaign, the CPA tries to persuade companies to voluntarily adopt a
model disclosure and accountability policy for political contributions.

The CPA identifies as “Corporate Leaders,” as of October 2011, a total of 90 S&P 500 companies that
disclose and monitor their political spending. it also identifies Aetna, Hewlett-Packard, Merck and Mi-
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crosoft as “Best in Disclosure” because they have “exceeded the common standard” and provided addi-
tional data beyond what the CPA requests. In an effort to highlight the need for increased disclosure of
political contributions, in September 2011 the CPA and its partners sent an open letter to 423 compa-
nies “that have not embraced oversight and transparency.”

In October 2011, the CPA and the Zicklin Center for Business Ethics of the University of Pennsylvania’s
Wharton School introduced their C-Z Index. it classifies companies according to their disciosure and go-
vernance policies and practices. Like the Baruch index, the C-Z index is based on the Handbook on Cor-
porate Political Activity, co-authored by the CPA. C-Z Index rankings will be based on whether companies
engage in independent political expenditures, the existence of well-defined policies governing political
spending, decision-making and oversight and disclosure of political expenditures. The C-Z Index includes
payments to candidates, 527 organizations, political committees, trade associations and 501(c}{4} advo-
cacy groups under its definition of political spending. The CPA expects to add the entire S&P 500 to the
index sometime in 2012.

Coalition for Accountability in Political Spending: Comprised of a group of state-level politicians and
pension fund trustees, members of the Coalition for Accountability in Political Spending {CAPS) apply
pressure on corporations to disclose their potitical spending, to rein it in, or stop it altogether. According
to its website, www.saveourelections.com, CAPS uses a combination of engagement, pension fund activ-
ism, contracting reform and legisiative action to accomplish its goals, which include:

e Work with institutional investors to promote policies supporting shareholder resolutions on
corporate political spending;

e Expand the Coalition to include members from all regions of the country;
e Establish a bi-partisan leadership committee;

e Provide new model policies and resources to facilitate reforms through rule changes, new legis-
lation and executive orders;

e Help introduce policy reforms in a least a dozen political jurisdictions;

e Serve as the national convener and leader for the groups working to curb the negative impacts
of Citizens United.

California pension funds initiative: in June 2011, California Treasurer Bill Lockyear directed the Califor-
nia Public Employees’ Retirement System {CalPERS}) and the California State Teachers’ Retirement Sys-
tem {CalSTRS) to develop policies that support full disclosure of corporate political spending. According
to the letters sent to CalPERS and CalSTRS, the policies are to “require publicly-traded companies to dis-
close all their campaign contributions, including contributions to trade associations and nonprofit organ-
izations, and to require boards of directors to oversee all political contributions made by a company.”
The CalSTRS policy has been sent to the fund’s Corporate Governance Committee for approval, while
CalPERS placed the changes to its Global Principles of Accountable Corporate Governance on the agenda
for its investment Policy Subcommittee’s meeting, which was about to occur at the time this report
went to press.

A group of businesses, headed by the California Chamber of Commerce, has urged CalPERS not to ap-
prove the policy. According to those opposed to the proposed changes, the suggested policy “is an un-
fair and discriminatory mandate on corporate boards of directors, designed to chill the ability of busi-
nesses to defend themselves from political attacks by competitors, overzeaious regulators, labor unions
or no-growth advocates.”
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CalSTRS and CalPERS have more than $365 billion in combined assets. Their considerable holdings may
cause companies without a disclosure policy in line with the fund’s objectives to engage with them or
face sharehoider proposals at 2012 annual meetings.

Executives against political spending: On September 26, 2011, the Committee for Economic Develop-
ment {CED}, a non-profit, non-partisan business-led public policy organization comprised of more than
200 business executives and university presidents, released three reports (Hidden Money: The Need for
Transparency in Political Finance; After Citizens United: Improving Accountability in Public Finance; and
Partial Justice: The Peril of Judicial Elections) that “warn that the roliback of campaign spending and
transparency reforms... presents a serious threat to jobs and the economy, public faith in the corporate
sector, and the vitality of our democratic institutions.”

In After Citizens United: Improving Accountability in Public Finance, the CED states its belief that corpo-
rate political activity is “an important matter of corporate governance” and that corporate political
spending should be subject to board oversight and approval. The CED recommends the adoption of poli-
cies that include the disclosure of any political expenditures—not only by corporations, but also by trade
associations. The report also warns of corporate contributions to third-party groups, since a corporation
does not have control over how contributions may be spent. Such spending could open up a corporation
to reputational risk and criticism - as was the case at Target with the Minnesota Forward controversy
during the 2010 elections.

In August 2011, Starbucks Chairman and CEO Howard Schultz started a campaign that appealed to CEOs
to quit making campaign donations until “a fair, bipartisan deal is reached that sets our nation on strong-
er long-term fiscal footing. “ Subsequent public appeals by Schuitz asked that campaign donations be
withheld until “a transparent, comprehensive, bipartisan debt-and-deficit package is reached that ho-
nestly, and fairly, sets America on a path to long-term financial heaith and security.” in the weeks that
followed, more than 140 CEOs signed the pledge, including those from Intuit, AOL, NASDAQ, Whole
Foods, J.C. Penney, and Frontier Communications. While the pledge did not specifically address the issue
of corporate campaign contributions, the publicity surrounding Shultz’s pledge has helped to move the
issue of campaign contributions, especiaily those from high ranking executives, further into the spotlight.

Corporate Reform Coalition: in 2010 national public interest groups started getting together to articu-
late a response to Citizens United. By fall 2011, this activity had coalesced into what is now known as
the Corporate Reform Coalition {CRC). Comprised of 72 members ranging from constitutional and cor-
porate governance advocates to academics, investors and environmental activists, the coalition believes
that the use of unlimited corporate funds in political races will give corporate iobbyists a new tool to
further their agendas with lawmakers and that the fear of running against such weli-funded opposition
will make it hard for politicians to oppose corporate wishes. Therefore, the CRC is working “to limit the
impact of the Citizens United decision by exposing corporate influence in our elections and bringing new
accountability to corporate behavior via shareholder protection solutions.” To that end, the group is
pushing four corporate governance solutions:

e Corporate disclosure and shareholder approval of election spending in the states, with targeted
advocacy around legislation in certain states.

e Campaigns around shareholder resolutions at S&P 500 corporations with direct consumer mar-
keting to require disclosure of political spending.

» Corporate disclosure and shareholder approval of election spending in Congress, through advo-
cacy for passage of the Shareholder Protection Act.

e Pushing the Securities and Exchange Commission to promulgate rules on corporate political
spending.
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Constitutional Amendment and other approaches: Public Citizen, the national non-profit group that
bills itself as “the people’s voice in the nation’s capital,” is urging the public to call for an amendment to
the U.S. Constitution {the Free Speech for People Amendment) that would reverse the Citizens United
decision completely and establish that First Amendment rights do not apply to for-profit corporations.
MoveToAmend.org and FreeSpeechforPeopie.org also are supporting an amendment. Pubiic Citizen
told Si2 this approach “is the ultimate solution to build off of the corporate governance solutions the
CRC is advocating and other campaign finance initiatives like public financing.”

On September 20, 2011, Representatives John Conyers {D- Mich.) and Donna Edwards {D-Md.} intro-
duced legislation that would amend the Constitution to clarify the authority of Congress and the states
to regulate the use of corporate funds for political activity. The proposed amendment says:

*Section 1. Nothing in this Constitution shall prohibit Congress and the States from imposing con-
tent-neutral regulations and restrictions on the expenditure of funds for political activity by any
corporation, limited liability company, or other corporate entity, including but not limited to con-
tributions in support of, or in opposition to, a candidate for public office.

*Section 2. Nothing contained in this Article shall be construed to abridge the freedom of the
press.”.

As with the Shareholder Protection Act, which is discussed in more detail below, prospects for passage
are dim in the current Congress, especially given the two-thirds majority requirement for approval. But
concerned citizens still may appeai to their state governments to call for a Constitutional Convention
without having to go through the U.S. Congress, although that method has never been used to amend
the Constitution.

Recent Policy Developments

Proposed SEC disclosure mandate: Comprised of a group of ten leading law school professors, the
Committee on Disclosure of Corporate Political Spending submitted a rulemaking petition to the SEC on
August 3, 2011. Citing the evolution of disclosure requirements at the SEC, increased interest by share-
holders in corporate political spending, increased voluntary disclosure, the need for corporate accoun-
tability and similar disclosure rules for other corporate information adopted by the SEC, the petitionre-
quests that the SEC “initiate a rulemaking project” that would increase the transparency of corporate
political spending.

As evidence for increased interest in corporate political spending, the Committee cites a 2006 Mason-
Dixon poll that found that 85 percent of shareholders felt that there was a fack of transparency in corpo-
rate political activity and that 57 percent of shareholders “strongly” believed that there was “too little
transparency with respect to corporate spending on politics.” Additionaily, the Committee points to the
increase in the number of shareholder proposais related to political spending during the 2011 proxy sea-
son. The Committee noted that political spending proposals outnumbered numerous governance pro-
posals that have long received significant support from shareholders, including those relating to board
declassification, majority voting, golden parachutes, and separation of the Chairman and CEQ positions.
According to the Committee’s figures, half of all S&P 100 companies that had not already agreed to vo-
funtary disclosure of corporate political spending had a pofitical spending disclosure proposal appear on
the proxy ballot.

To show the growth of voluntary disclosure among the largest U.S. companies, the Committee uses fig-
ures provided by the Center for Political Accountability to show how voluntary disclosure of corporate
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political expenditures by S&P 100 companies has grown from nearly nothing in 2004 to almost 60 per-
cent by 2011.

The Committee aiso believes that increased disclosure of corporate political contributions is “necessary
for corporate accountability and oversight mechanisms to work.” in particular, it cites the Citizens Unit-
ed v FEC decision and the U.S. Supreme Court’s opinion that shareholders with adeguate information
about corporate political activity could adequately decide if the corporation was acting in the interest of
making profits. Since companies are not required to disclose all corporate political contributions, the
Committee believes that shareholders are not given the essential information required to make an in-
formed decision and serve as the safeguard envisioned by the Supreme Court.

As October 2011, ten comment letters in connection with the petition had been posted on the SEC web-
site, Seven of those letters were in support of the petition, including letters from the Internationat Cor-
porate Governance Network, VoterMedia.org, CorpGov.net, shareholder activist John Chevedden, Dr.
Andrew Weiss, Dr. Neil Wollman, Dr. Michael Hadani, the Maryland State Retirement and Pension Sys-
tem and the Council of Institutional investors. One letter from Keith Bishop, Attorney and Adjunct Pro-
fessor of Law at Chapman University Law School, opposed the proposal. Additional letters in support of
the petition were submitted by the Treasurer of the State of Oregon on October 6, 2011 and by 40
members of the social investment community on November 1, 2011, but neither is yet availabie on the
SEC website.

in addition to the comment letters, 43 members of Congress {at the time of this publication) have also
sent a Dear Colleague fetter to SEC Chairman Shapiro urging the agency to act on the petition for politi-
cal contribution disclosure.

Shareholder advisory vote: increased interest in an advisory vote by shareholders on corporate political
contributions is not {imited to shareholder proposals. The idea is also an integral part of the Shareholder
Protection Act of 2011 {H.R. 2517}, which is sponsored by Rep. Michael Capuano {D-Mass.} and was in-
troduced on july 13, 2011.

If enacted, H.R. 2517 would require companies to disclose their political expenditures and the recipients
of those funds on a guarterly basis. Other requirements would include board oversight of political
spending (including board approval of any expenditures in excess of $50,000} and shareholders’ approv-
al on estimated budgets for political spending in the next fiscal year. Companies that do not provide for
the director vote listed above would be subject to delisting from U.S. exchanges. In addition, companies
would also have to disclose the individual votes by board members authorizing political expenditures.

This bill was first submitted in 2010 as H.R. 4790. Despite strong opposition from the U.S. Chamber of
Commerce, H.R. 4790 was approved by the House Financial Services Committee on July 29, 2010, but
never went on to a vote in the full House of Representatives.

H.R. 2517 was immediately referred to the Subcommittee on Capital Markets and Government Spon-
sored Enterprises. Most observers believe it is uniikely that the Shareholder Protection Act 2011 will
make it out of committee during the 112th Congress. Shareholder votes to approve corporate political
expenditures have some similarities to amendments made to the United Kingdom’s Companies Act in
2000. However, uniike the advisory votes requested in the United States, the Companies Act requires
shareholders approval for political expenditures over £8,000 {approximately $12,440} as well as requir-
ing companies to report all political expenditures over £2,000 {approximately $3,110} in the company
annual report.

According to a study published in the University of San Francisco Law Review, U.K. company investors

almost universally gave shareholder approval to political budgets. However, 49 companies stopped po-
litical spending compietely and the budget requests were typically between £50,000 and £100,000
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{$78,500 and $153,000}. Political spending by most U.S. companies, especially S&P 100 companies, is
typically several times that amount annually. Whether the generally larger amounts spent by U.S. com-
panies would be modified by an advisory vote remains to be seen.

As they did with the advisory vote on executive compensation, companies may initially argue that the
results of votes against the proposed disclosures and budgets could be impossible to decipher. Since it
would be a straight up or down vote, sharehoiders could conceivably decide to vote against such a pro-
posal for several different reasons, some of which could be diametrically opposed. For instance, some
might vote against because they do not believe in any corporate money should be spent in the political
arena, while others might feel that the company is not adequately advocating for its positions and wouid
like to see an increased budget.

Key legal decisions since Citizens United: While Citizens United continues to be the focal point for most
discussions of corporate political activity, subsequent judicial rulings and a Federal Election Committee
opinion have also had a dramatic effect on the flow of corporate money into the poiitical process.

SpeechNow.org v. FEC—In March 2010, a federal appeals court ruled in SpeechNow.org v. Fed-
eral Election Commission that campaign contribution limits for independent organizations that use funds
for independent expenditures are unconstitutional. The court struck down the $5,000 limitation on the
amount individuals could donate to SpeechNow.org, an independent expenditure-only committee (or
“super PAC”) made possible by the Citizens United ruling. In another part of this ruling, the appeals
court said the group also must register as a political committee with the FEC and disclose its donors, do-
nation amounts and expenditures.

July 2010 FEC opinion—In a decision that broadened SpeechNow.org’s impact, the FEC issued
Advisory Opinion 2100-11 on July 22, 2010. The FEC said corporations, unions and other political com-
mittees also could make uniimited contributions to these new independent expenditure-only commit-
tees. The FEC opinion paved the way for the significant role super PACs played in the 2010 elections.

As a result of the recent rulings, super PACs, S01(c)4 social weifare and 501{c)6 trade associations, busi-
ness jeagues or chambers of commerce now may raise unlimited amounts from corporations, unions,
other groups and individuals. They also may run advertisements expressly for or against federal candi-
dates as long as their activities are not coordinated with any candidates, candidate committees or par-
ties. Super PACs must file reports with the FEC at least quarterly that disclose a list of donors. However,
groups that have non-profit tax status as 501{c}4 or 501(c})6 organizations are not required to disclose a
list of members or donors.

Minnesota Citizens Concerned for Life, Inc. v. Swanson: On May 16, 2011, the Eighth Circuit
Court of Appeals upheld a Minnesota law that requires groups that make independent expenditures to
disclose alf donors who have given them more than 5100, explaining how the money is being spent. Al-
so, during election years, businesses and independent groups must submit five separate disclosure re-
ports; they also must report {arge donations within 24 hours in the three weeks leading up to the prima-
ry election and in the last two weeks before the general election. Those disclosure requirements led to
the disclosure of donations to Minnesota Forward by Target, 3M, Best Buy, Polaris industries, Regis and
Securian Insurance during the 2010 election. The same attorney who filed the Citizens United case had
filed the challenge for Minnesota Citizens Concerned for Life {MCCL) on the grounds that it violated the
First Amendment.

But on July 12, 2011, the Eighth Circuit Court granted an en banc review, which vacated the prior ruling.
Oral arguments for the en banc review were made on September 21, 2011. No opinion has been issued,
but the Eighth Circuit may choose to strike down the faw as unconstitutional. Such a decision could have
a chilling effect on disclosure laws across the country.
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Appendix i:

Company Policy Excerpts on Independent Expenditures

Best Buy “Direct corporate contributions to candidates and committees are prohibited at the fed-

{atlows) eral level and in some states. However, corporations may make independent expendi-
tures on behalf of candidates and committees. Thus, Best Buy may provide corporate
funding to candidates and/or issue campaigns that align with the company’s business ob-
jectives and public policy goals.”

Ford Motor “Ford Motor Company does not make contributions to political candidates or political

{bans} organizations nor otherwise employ Company resaurces for the purpose of helping elect

candidates to public office, even when permitted by law. Nor do we take positions for
partisan political purposes—that is, specifically for the purpose of advancing the interest
of a political party or candidate for public office. These policies remain unchanged, not-
withstanding the U.S. Supreme Court's January 2010 decision that loosened restrictions
on corporate independent expenditures.”

Home Depot
{Board approval}

“The Nominating & Corporate Governance Committee of the Company's Board of Direc-
tors must approve in advance any public advertisement directly or indirectly paid for by
the Company that expressly advocates the election or defeat of a candidate in which
Home Depot is identified specifically as an advocate of such election or defeat.”

McDonald's
{bans}

“In 2010, the United States Supreme Court ruled in Citizens United v. Federal Election
Comymission that U.5. corporations may not be prohibited generally from using their funds
1o pay for certain indepandently made partisan political advertisements and other politi-
cal communications referred to as ‘independent expenditures’ and “electioneering tom-
munications, TNotwithstanding the Supreme Court's decision, the Company has deter<
mined that it will not make any independent expenditure or pay for any electioneering
communication, as those terms are defined by applicable law.”

Target
{allows)

Altria
{rnay aliow}

“The Policy Committee reviews and approves any use of general corporate funds for elec-
tioneering activities or for ballot initlatives. This approval process applies whether the
contribution is made directly to a candidate or party, or indirectly through an organization
operating under Section 527 or 501{c}{4) of the 5. internal Revenue Code.”

Itria discloses all PAC and corporate political contributions made to candidates, political
parties, PACs, caucus committeas, and bailot measure committees; it also will disciose if
any of the Altria companies make independent expenditures supporting or opposing polit-
ical candidates.”

Campbell Soup
{bans})

“Notwithstanding the decision that the U.S. Supreme Court issued in 2009 in Citizens
United v. Federal Election Commission, the Company has no intention of engaging in elec-
tioneering communications, i.e., expending corparate funds specifically to advocate the
election or defeat of political candidates.”

Colgate-Palmolive
{bans}

“The company’s policy is not to directly or indirectly support any candidates or parties.”

General Mills
{Board approval)

“Additionally, all direct contributions to independent political expenditure campaigns
miust be approved by the Company’s Public Responsibility Committes.”




Corporate Governanes of Paliticel Expenditures: 2011 Benchmark

282

Sustainable investments institute (52} - 82

Kimberly-Clark.

in res;ﬁﬁnse o the July 2010 CPA letter, the company said, "Given the modest level of po-

ConocoPhillips
{may allow}

{apparent ban} fitical spending (by the company), we do not believe a written policy or regular report an
thise acthvities is warranted. [l It also said, "we do not contribute to trade associations or
Sectian 527 grganizations or the purpose of contributing to candidates, nor have we done
“any political advertising in our own name. "

Kroger “Despite the recent ruling by the Supreme Court, The Kroger Co. does not permit spend-

{bans} tng corporate funds to air advertisements or finance specific activities In favor or opposi-
tion to a particular candidate.”

Proctar & Gamble “PRG has no plans to use corporate funds to support independent potitical expenditures

{bans} to influence federal elections, nor to make contributions to trade associations for that

purpose,”

o

elf. However, if a

“ConocoPhillips’ policy
compelling business purpose exists, an exception to this policy may be granted with the
consent of Governmaent Affairs, business unit personnel and Legal. Approval of the Public
Policy Committee is also required.”

to not make independent expenditures it

Baoon Mobil
{bans}

American Exprass
{bans)

ExxonMobil told Si2 it does not spend corporate money via independent expenditures in
politicat campaigns

= R .
“American Express does not spend corporate funds directly on electioneering commuinicas
thons, and it publicly discloses as detatled below any contributions to ancther organization
that are used in connection with a political campaign.”

American '} Group
{bans}

The company told 512 its current temporary moratorium on political expenditures includes
independent expenditures.

Citigroup “Citigroup does not use corporate funds for independent expenditures.”

{bans)

Comerica In response to the July 2010 Center for Political Accountability fetter, the company said it
{bans} “will not use corporate money to make independent political expenditures."l

Goldman Sachs
{bans}

“Goldman Sachs also does net spend corporate funds directly on independent expendi-
tures, including electioneering communications.”

JPMorgan Chase
{bans}

“in the Cltizens United Case, the United States Supreme Court extended the ability of cor-
parations to make independent campaign expenditures at the federal level. The Firm has
no plans to change our political contributions policies as a result of this decision.”

Marsh & Mclennan
{bans}

“in the wake of the recent Supreme Court ruling in the Citizens United case involving cor-
porate political speech, Marsh & Mclennan Companies wants to take this opportunity ta
affirmatively set forth its plans moving forward. Specifically, Marsh & Mclennan Compa-
nies has no plans to engage in the following kinds of politicat conduct: {1} directly paving
for independant advertising or public communications that expressly support or oppose 3
federal political candidate; {2} communicating its view on specific candidates on its web-
site, company e-mail, or in newsletters or other communications; {3} communicating a
view on whather a candidate’s voting record is in fine with the company's view on issues;
of {4} establishing a new federal political action commities in order to engage in so-cafled
‘independent expenditures.”

Morgan Stanley
{bans}

“However, Morgan Staniey does not use corporate funds directly for independent political
expenditures or electiongering communications as defined under federal law.”
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T. Rowe Price Group
(apparent ban}

in response to the July 2010 CPA {etter, the company said, “our firm has very limited for-
mal involvement in the political process. The company does not have any present inten-
tions to establish a PAC or to make any independent political expenditures, We under-
stand the Center's concerns about the potential for undisclosed independent political
expenditures, but considering our very limited level of corporate political involvement,
the issue is not significant to our firm. We do not believe it would be appropriate at this
time to imptement a formal program to monitor the independent political expenditures of
our trade associations.”

UNUM Group “Unum does not make, directly or indirectly, any independent expenditures or electio-
{bans} neering communications to advocate the election or defeat of federal candidates.”
Wells Fargo “Wells Fargo does not use company funds for any candidate campaign funds including
{bans) candidate campaign committees, political parties, caucuses, or independent expenditure
committees.”
Health Care ; . L o
Aetna “in 2009, Aetna did not make or engage in any independent politicai expenditure activity

{apparent ban}

as defined under federal election faw.”

Gilead Sciences
{apparent ban)

“Recently, the U.S. Supreme Court ruled that independent corporate expenditures on
behalf of federal candidates are permissible. We do not expect to make significant
amounts of such expenditures in the near future.”

Johnson & Jjohnson
{bans)

“Johnson & Johnson does not make direct independent political expenditures.”

Medco Health Solu-
tions

“Notwithstanding the Supreme Court decision in Citizens United v. Federal Election Com-
mission, Medco shall continue its practice of not using corporate funds to endorse or op-

{bans) pose a federal pofitical candidate, and as such, Medco will not pay for any independent
expenditure or electioneering communication as those terms are defined by applicable
federal law.”

Merck “Merck has not used corporate funds to make any direct independent expenditures on

{current ban}

behalf of candidates running for public office and does not currently have plans to use
independent expenditures as part of Merck’s corporate political contributions program.
Should a situation warrant Merck's participation in independent expenditures, we would
be fully transparent as we are with all other political contributions, This includes making
all legally required filings, including with the Federal Election Commission, as well as dis-
closing our contributions on our external website. independent expenditures wouid re-
ceive the same scrutiny as ali of our other corporate contributions, Merck provides an
annual report on its corporate contributions to the Board of Directors and reviews its pro-
gram with the Board Committee on Public Policy and Social Responsibility. Additionally,
independent expenditures would require approval by Merck's Corporate Political Contri-
butions Committee which is comprised of senior leaders representing Merck's major divi~
sions.”

Pfizer
{bans}

“Itis Pfizer's policy that ‘Corporate Funds’ may not be used for Independent Expenditures,
in connection with any federal or state elections, even if Pfizer is otherwise permitted to
make contributions. Independent Expenditures are defined under Federal faw as expendi-
tures for a communication ‘expressly advocating the election or defeat of a clearly identi-
fied candidate that is not made in cooperation, consuitation, or concert with, or at the
request or suggestion of, a candidate, a candidate’s authorized committee, or their
agents, or a political party or its agents.””
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3M “The U.S. Supreme Court ruted in 2010 that companies and labor unions may make ex-
{allows) penditures that are not coordinated with candidates or political parties to express First

Amendment protected views relating to federat or state elections. In September 2010, 3M
contributed $100,000 to MN Forward, a Minnesota-based independent expenditure polit-
ical committee that expressed its views regarding private sector job creation and econom-
ic growth in the 2010 Minnesota state elections. That contribution was properly reported
by 3M and the recipient.”
Cummins “Cummins’ current policies ban political contributions using corporate funds to candi-
(bans} dates, political parties or independent expenditure campaigns.”

General Electric
(bans})

“GE has a longstanding practice against using corporate resources for the direct funding of
independent expenditures expressly advocating for or against candidates in elections for
public office. in 2010, the Public Responsibilities Committee adopted this practice as a
format policy.”

Northrop Grumman
{bans)

in response to the July 2010 CPA letter, the company said, “Northrop Grumman does not
make direct independent expenditures for or against any federal candidate and we have
no plans to do so in the future. Furthermore, any future decision to consider making fed-
eral independent potitical expenditures would require approval by our board of direc-
tors.”B

United Technologies
{current ban}

“The U.S. Supreme Court determined in early 2010 that corporations may make unlimited
expenditures for independent communications to the generat public that expressly advo-
cate the election or defeat of a clearly identified federal candidate. UTC has not made any
such expenditure in the past, and has no present plans to spend corporate funds directly
on such communications. The Federal Election Commission, which regulates such activity,
is considering regulatory changes following this Supreme Court decision, and the U.S.
Congress is considering changes in faw. UTC may review its position depending on the
outcome of these initiatives.”

information Technology o ; ; o L ~

Microsoft “Beginning July 1, 2010, Microsoft will not pay for any independent expenditure or elec-

{bans} tioneering communication as those terms are defined by applicable law, Since July 1,
2010, Microsoft informed trade associations to which it pays dues or makes other pay-
ments that no Microsoft funds may be used to pay for any independent expenditures or
electioneering communications as those terms are defined by applicable law.”

Oracle The company includes in its political spending report "Oracle expenditures for express

{may allow) advocacy or for electioneering communications reportable under applicable campaign
finance or ballot measure laws."

Xerox Xerox told Si2 it "has a longstanding policy that corporate independent political expendi-

{bans} tures are not permissibie."

‘Materials ‘ ‘ .

Dow Chemical
{may altow)

“Other than stated above, federal election law does not prohibit a corporation from mak-
ing independent expenditures on behalf of candidates or from making contributions to
political organizations and other tax-exempt organizations that engage in voter registra-
tion, get-out-the-vote and other non-federal political activities. Such contributions may
not be solicited, however, by any nationat party committee, federal elective officeholder
or federal candidate, or any affiliate or agent thereof.”
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Sustainable Investments Institute {5i2) - 85

Du Pont
{may allow)

The company’s definition of political spending which it discloses “includes all payments
made to {i} individual candidates, {ii} party committees; {iii} Political Action Committees
("PACs"}; (i} Leadership PACs; {iv) ballot issue groups (state or federal); or {v} any 527
organizations, it also refers to independent expenditures that expressly advocate a candi-
date’s election or defeat, or payments that have to be reported as electioneering commu-
nications under federal or state campaign finance law. This term does not apply to money
spent on lobbying or to charitable donations.”

Weyerhaeuser
{may aflow)

“In 2010, Weyerhaeuser did not utilize corporate funds to support any independent ex-
penditures. Under circumstances when corporate funds are used for independent ex-
penditures, all transactions will be disclosed and transparent, on our annual report of a}

political donations,”

Telecommunication Services

In response to the July 2010 CPA letter, the company said, “we do not have any plans to

Sprint Nextel

{bans) make independent political expenditures in the upcoming federal elections. Not only
would these divert corporate resources from other priorities, they could potentially alien-
ate our customers....We also do not intend to make independent political expenditures
through a trade association as we rarely share common priorities with those groups."@

Utiliies = g g g g g

Edison international

“In addition to Edison International PAC's federal campaign contributions and other per-

{may allow) mitted company contributions made to state candidates, the EIX companies may make
expenditures to support or oppose candidates, so long as the expenditures are not made
in cooperation or consuftation with, or at the request of, any candidate.”

Exelon “...the Citizens United decision handed down by the United States Supreme Court in lanu-

{may allow) ary 2010 has eliminated limits on independent expenditures by Exelon and its subsidiaries
for advertisements to support or oppose the election of a candidate for public office in
federal and state elections. During the Reporting Period, Exelon and its subsidiaries did
not make any independent political expenditures in support of or in opposition to a can-
didate or political party.”

Southern “Additionally, Southern Company, but not its subsidiaries, is permitted under this policy to

{allows) use corporate funds to make independent expenditures, and to contribute to organiza-

tions making independent expenditures, at the federal, state or local level as permitted by
law.”
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Statement Concerning S.22198
The Democracy is Strengthened by Casting Light on Spending in Elections
“DISCLOSE” Act of 2012
Submitted to the Senate Committee on Rules and Administration
For a Hearing on March 29, 2012

By Professor Richard Briffauit

| am Vice-Dean and Joseph P. Chamberiain Professor of Legislation at Columbia Law
Schoof, where | am also Executive Director of the Legislative Drafting Research Fund. Much of
my academic work has focused on campaign finance law, particular the question of disclosure.
My recent publications concerning campaign finance disclosure inciude Nonprofits and
Disclosure in the Wake of Citizens United, 10 ELEC. L.J. 337 (2011); Two Challenges for
Campaign Finance Disclosure After Citizens United and Doe v. Reed, 19 WM. & MARY BILL OF
RIGHTS J. 983 (2011); and Campaign Finance Disclosure 2.0, 9 ELEC. L.J. 273 (2010).

The DISCLOSE Act of 2012 is a major step forward in addressing the most important
chalienge for our campaign finance disclosure laws — the surge in independent spending by
501(c) groups, Super PACs and other organizations that are not currently subject to effective
disciosure requirements. The Federal Election Campaign Act (“FECA”) is reasonably effective in
securing the reporting and disclosure of contributions to and spending by federal candidates,
political party committees, and political committees that only contribute to candidates. However,
the law is not well-designed to obtain effective disclosure from organizations that participate in
federal elections by spending to support or oppose candidates but that do not formally
coordinate with candidates in ways that the law treats as coordination. This was not a significant
problem when, as was the case until recently, independent spending played a relatively modest
role in the campaign finance system. However, in the last two election cycles independent
spending has emerged as a substantial force in federal elections.

In the 2010 congressional elections, independent spending amounted to an estimated
$305 million, or roughly four and one-haif times the total of independent spending in the
preceding non-presidential election in 2006. in the current election cycle, independent groups
have already spent nearly $100 million, and the primary season is barely half over. In the
current Republican presidential nomination contest, in many state caucuses and primaries
independent committees created to support a specific candidate have spent as much if not more
than the candidates’ own campaign committees. Such nominally independent groups have also
been active participants in a number of Senate and House primary races, and they have already
spent significant sums on this fall's general elections.

Spending by these independent groups poses significant challenges for our disclosure
system. First, the law as it currently stands fails to obtain proper disclosure of the identities of
the wealthy individuals and firms funding these organizations. 501{(c) organizations are not

1
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considered to be political committees within the meaning of federal election law and so they are
not subject to any general requirement that they publicly disclose their donors. They are
required to report their campaign spending when it crosses the statutory threshold level, but the
Federal Election Commission (“FEC”) requires disclosure of the identity of their contributors only
when a contributor specifically earmarks his or her contribution for a particular campaign
expenditure. Not surprisingly, such earmarking rarely if ever occurs. Super PACs are political
committees and, thus, are subject to FECA’s reporting and disclosure requirement. But if a
Super PAC accepts a large contribution from a 501(c) organization, a shell corporation, or
limited liability corporation (LLC) it need report only the name of the 501(c), the shell
corporation, or LLC which is nominally the donor. It is under no obligation to identify the
individuals or business corporations which are the true sources of those funds.

With donations to Super PACs or 501(c)’s subject to no dollar caps, and with specific
individuals and corporations making muiti-hundred-thousand, million, and even double-digit
million doliar donations to electorally active 501(c)’s and Super PACs, the failure to disclose the
identities of the individuals and firms who are actually paying for this spending is an enormous
loophole in our disclosure laws.

So, too, the independent spending that triggers federal reporting and disclosure
requirements is too narrowly defined. Federal political committees and other organizations
active in federal elections are required to report when they spend above a statutory threshold on
“‘independent expenditures” and on “electioneering communications.” “independent expenditure”
is defined as an expenditure “expressly advocating the election or defeat of a clearly identified
candidate.” An “electioneering communication” is a broadcast, cable or satellite communication
that refers to a clearly identified candidate for federal office and is made within sixty days before
a general election or thirty days before a primary election or caucus and is targeted to the
electorate the candidate seeks to represent.

Both of these definitions fail to cover significant amounts of electoral spending.
Independent expenditures may aid or oppose a candidate without using the language of
express advocacy, and electioneering communications are increasingly aired many months
before the relevant election, not just within thirty or sixty days before.

S. 2219 makes significant strides toward closing these gaps in our disclosure laws. The
requirement that a covered organization — defined to inciude corporations, labor unions, 527
organizations, and 501(c) organizations other than 501(c)(3)'s — promptly report campaign-
related disbursements above $10,000, defined to include transfers to other organizations for
campaign activities, will not only shed more light on the campaign activities of these
organizations, but will make it possible to tell when a 501(c) organization is funding a Super
PAC. The requirement that such disclosure include reporting the names and addresses of
donors of more than $10,000 to the covered organization — other than donors who have
restricted their contributions to non-electoral purposes ~ will enable the public to learn who are
the individuals who are behind the 501(c)’s, including those who use the 501(c) to veil their
donations to a Super PAC. The stand-by-your-ad provisions will aiso make it easier for the
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voting public to know who is behind the organizations and who is paying for the ads of
organizations that are electioneering with respect to federal elections.

Limiting disclosure of the identity of donors to those who give $10,000 or more
appropriately targets the major contributors funding 501(c) and Super PAC activity. It is worth
noting that under current law an individual may donate no more than $2500 to a specific federat
candidate per election, and no more than $5000 to a candidate for use in both a primary and
general election. $10,000 is the ceiling on what a married couple can give a candidate for the
two elections combined. The threshoid for reporting the names and addresses of donors to
covered organizations thus properly takes as a floor the maximum amount a couple can give to
a candidate in one election cycle. A donor who gives more than the maximum federal campaign
law allows a couple to give a candidate for a primary and general election combined may be
treated as the type of major campaign player whose contributions ought to be disclosed.

S. 2219 also admirably provides an exclusion from disclosure for donors that do not wish
to fund the covered organization’s campaign-related work. 501(c) organizations, such as a
501(c)(4) "social welfare” organization, may be engaged in a mix of charitable, pubiic education,
policy-oriented, lobbying, and electoral activities. Although some (c)}(4)'s appear to have been
created with electoral politics as a major focus, others really do devote most of their efforts to
more traditional social welfare activities, with any campaign participation only a minor part of
their work. A donor may give to support an organization’s charitable work, with no intention of
having her funds used to support campaign-related activities. S. 2219 exempts those donors
from disclosure when they restrict their funds to non-election purposes, and the recipient
organization honors that restriction.

S. 2219 also properly expands the scope of the type of campaign activity that triggers
the duty to disclose. The temporal component of the definition of “electioneering
communication” would be for presidential elections, 120 days before the first nominating primary
or caucus, and for other federal elections, the calendar year in which the election occurs (with
special rules for special elections). This wisely recognizes how early spending and campaigning
for federal elections now begins. Finaily, the definition of “independent spending” is expanded
to go beyond the so-called “magic words” of express advocacy to include language which is the
“functional equivalent of express advocacy.’

These and other provisions of S. 2219 advance important public values and are surely
constitutional. Starting with its landmark decision in Buckley v. Valeo, 424 U.S. 1 (1976), nearly
four decades ago, the Supreme Court has consistently upheld disclosure laws. The Court
explained that disclosure promotes three important public interests: informing the voters,
deterring corruption and the appearance of corruption, and promoting compliance with and
enforcement of other campaign laws. The voter information value is particularly important.
Disclosure, the Court explained, “allows voters to place each candidate in the political spectrum
more precisely than is often possible on the basis of party labels and campaign speeches.” By
informing voters about the sources of a candidate’s funds, it “alert[s] the voter to the interests to
which a candidate is most likely to be responsive and thus facilitate[s] predictions of future
performance in office.” 424 U.S. at 67. Requiring independent committees to disciose their
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donors “increases the fund of information concerning those who support the candidates” and
“helps voters to define more of the candidates’ constituencies.” /d. at 81. Disclosure, thus,
“further(s] First Amendment values by opening the basic processes of our federal election
system to public view.” Id. at 82.

The Court reaffimed the First Amendment vaiue of disclosure in Citizens United v. FEC,
130 S.Ct. 876 (2010). Even as it struck down the ban on corporations and unions using treasury
funds to pay for electioneering communications, the Court, by an 8-1 vote, upheld the
application of federal disclosure and disclaimer laws to those very same corporate-funded
electioneering communications. As the Court explained, “[tthe First Amendment protects
political speech; and disclosure permits citizens and shareholders to react to the speech of
corporate entities in a proper way. This transparency enables the electorate to make informed
decisions and give proper weight to differ speakers and messages.” /d. at 916.

Subsequently, the Court renewed its support for disclosure in Doe v. Reed, 130 S.Ct.
2811 (2010), when it rejected the claim that it is unconstitutional to apply Washington State’s
Public Records Act — which makes public records available for public inspection and copying —
to the names and addresses of the individuals who signed a petition to subject a law to a
referendum. Although not a campaign finance case, Doe drew expressly on two central themes
of the Court’'s campaign finance jurisprudence — that the public records law “is not a prohibition
of speech, but instead a disclosure requirement {that] * . . . do[es] not prevent anyone from
speaking,” and that such disclosure laws are subject to a lower standard of review than the strict
scrutiny applied to burdensome restrictions on First Amendment activity. /d. at 2818 (emphasis
in original), 2820 n.2.

The provisions of S. 2219 advance the voter-information, anti-corruption and ant-
appearance of corruption, and law-enforcement goals of disclosure laws, and are surely
constitutional. The voting public has an interest in knowing who are the major funders of
organizations engaged in significant amounts of campaign-related communications As the
Court explained in Buckley knowing who is providing the funds being used to support or oppose
candidates “helps voters to define more of the candidates’ constituencies.” This will also help
the voters appraise what are ostensibly independent messages and decide how much weight to
give those messages when considering how to cast their ballots. Requiring the disclosure of
donations above the level of the iimits on donations to candidates advances the anti-corruption
and appearance of corruption goal by letting the voters know which donors could potentially
have great influence with which candidates. And requiring full disclosure of the campaign-
related activities of 501(c) organizations will enable more effective enforcement of the provisions
of the Internal Revenue Code requiring these organizations to be devoted primarily to charitable
and not political activities.

The expansion of the definitions of “electioneering communication” and “independent
expenditure” plainly fall within the contours of the Supreme Court’s recent decisions. The
plaintiffs in Citizens United claimed that their ads were not electoral at ail but commercial, as
they were intended not to affect votes but to persuade viewers to buy Hillary: The Movie, a film
they had prepared of then-Senator Hillary Clinton in anticipation of her 2008 run for president.
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As a result, the plaintiffs contended that the federal disclosure laws could not be applied. The
Court, however, said it did not matter that the ads for the movie did not use the fanguage of
electoral express advocacy: “Even if the ads pertain to a commercial transaction, the public has
an interest in knowing who is speaking about a candidate shortly before an election.” 130 S.Ct.
at 915. Similarly, the Court upheld the application of federal disclaimer requirements to those
ads, finding that disclaimers advance the substantial public interest in voter information: “At the
very least, disclaimers avoid confusion by making it clear that the ads are not funded by a
candidate or political party.” id.

The specific language in S. 2219's definition of “functional equivalent of express
advocacy” comes straight from Chief Justice Roberts’s opinion in FEC v. Wisconsin Right to
Life, Inc., 551 U.S. 449, 469 (2007), in which he explained that regulation couid go beyond
express advocacy and reach the “functional equivalent of express advocacy” but that an ad
could not be treated as the “functional equivalent of express advocacy” when it failed to
“mention an election, candidacy, political party, or challenger” and did not “take a position on a
candidate's character, qualifications, or fitness for office.” S. 2219 uses precisely the standard
Chief Justice Roberts articulated in determining when a communication is the functional
equivalent of express advocacy. Importantly, the bill relies solely on the content of the
communication, and is, thus, consistent with the Chief Justice’s admonition to focus solely on
the content of the communication and avoid any use of context or effort to determine the intent
of the speaker See id. at 471-74.

To be sure, there are no Supreme Court cases addressing the broader temporal period
for the definition of “electioneering communication.” The prior, narrow 30/60 day rule, however,
was adopted when one of the central purposes of adding the electioneering communication
provision to FECA was to extend the prohibition on spending corporate and union treasury
funds in federal election campaigns. With Citizens United having struck down that spending
restriction, the sole purpose of the regulation of “electioneering communication” now is
disclosure. And disclosure, the Court has repeatedly held, places only a modest burden on
individual rights, advances First Amendment values, and is supported by muitiple public
interests, particularly voter information.

The only real question is whether starting the electoral period earlier serves those public
values. Given the extensive evidence from news reports, observation of television commercials,
and FEC filings that campaign spending now starts long before the election it is intended to
effect, the extension of the period in which broadcast expenditures that refer to candidates are
treated as electioneering for purposes of disclosure is presumptively constitutional.
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Nonprofits and Disclosure in the Wake of Citizens United

Richard Briffault

ABSTRACT

Few campaign finance cases have drawn more public attention than Citizens United v. Federal Election
Commission. Although Citizens United was expected to unleash the electoral activities of business cor-
porations, its immediate consequences more directly involved nonprofit organizations. Like Citizens
United itself, most of the cases challenging and seeking to curtail campaign finance regulation have
been brought by nonprofit corporations, particularly advocacy organizations tax-exempt under section
501(c)(4) of the Internal Revenue Code, and section 501(c)(6) trade associations and chambers of com-
merce. Moreover, most of the corporate spending in the 2010 congressional elections involved nonprof-
its. Given the anecdotal evidence that many business corporations interested in electoral activity are
reluctant to do so directly and publicly and prefer to channel their money through intermediary organi-
zations, nonprofit (c}(4)s and (c)(6)s in the post-Citizens United regime play a key role as vehicles for
collecting, pooling, and spending business corporation funds to influence elections. This article exam-
ines the implications of Citizens Unired for the campaign activities of nonprofits under federal and
state campaign finance laws, with particular attention to disclosure laws. Part II provides the legal
and factual background for Citizens United and summarizes its holding and implications. Part I1I dis-
cusses other significant campaign finance law developments concerning the pooling of corporate and
individual funds in nonprofit intermediaries. Part IV then focuses on current federal and state efforts
to require nonprofits engaged in election spending to provide greater information concerning their
donors. Part V concludes.

1. INTRODUCTION paign finance action since Buckley v. Valeo®

ushered in the era of modern campaign finance

FEW CAMPAIGN FINANCE CASES have drawn
more public attention than Citizens United v.
Federal Election Commission. In holding that cor-
porations have a constitutionally protected right to
engage in unlimited spending in support of or oppo-
sition to candidates for elected office, the Court
invalidated a sixty-year-old federal law—and com-
parable laws in two dozen states—and overturned
two prior Supreme Court decisions.? This was prob-
ably the most controversial Supreme Court cam-

Richard Briffauit is the Joseph P. Chambertain Professor of
Legistation at Columbia Law School.

jurisprudence thirty-four years earlier. The signifi-
cance of Citizens United and its consequences for
campaign finance law and practice have been
debated by lawyers, political scientists, politicians,
and the general public ever since.

Although Citizens United has been seen as
unleashing the electoral activities of business corpo-
rations, its immediate consequences have more
directly involved nonprofit organizations. Indeed,

130 S. Ct. 876 (2010).

“Austin v. Michigan Chamber of Commerce, 494 U.S. 652
(1990); McConnel} v. FEC, 540 U.S. 93 (2003) (in part).
424 US. 1 (1976).
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nonprofits have long been central actors in the
development of the Supreme Court’s jurisprudence
dealing with the campaign finance activity of corpo-
rations. The Citizens United decision grew out of
an action brought by a nonprofit corporation tax-
exempt under section 501(c)(4) of the Internal
Revenue Code.* Most of the Supreme Court’s ear-
lier corporate campaign finance cases involved non-
profit corporations.” In the months after Citizens
United most litigation challenging and seeking to
further limit campaign finance regulation was insti-
tuted by nonprofit organizations, particularly right-
to-life organizations tax-exempt under 501(c)(4),
other (c)(4) advocacy organizations, and 501(c)(6)
trade associations and chambers of commerce.®

Moreover, most of the corporate spending in the
2010 congressional elections involved nonprofits.”
The most publicized development in the last elec-
tion cycle was the formation or rise to new promi-
nence of a number of 501(c)(4) organizations—
such as American Crossroads Grassroots Political
Strategies (GPS), Americans for Job Security, Amer-
ican Future Fund, and Americans for Prosperityg—as
well as the United States Chamber of Commerce.’
These organizations take donations from business
corporations and individuals and use those funds
to pay for campaign ads. Given the anecdotal evi-
dence that many business corporations interested
in electoral activity are reluctant to do so directly
or publicly and prefer to channel their money
through intermediary organizations, a key role of
nonprofit (c)(4)s and (c)(6)s in the post-Citizens
United regime may be to provide the vehicles for
collecting and pooling business corporation funds
to pay for independent expenditures supporting or
opposing candidates.

The principal focus of both legislative and litiga-
tion efforts since Citizens United has been disclosure,
that is, the publicizing of the names and affiliations
of the individuals and firms financing campaign
activity. Much of the current public controversy
over the electoral role of nonprofits has focused on
the lack of disclosure of the identity of the donors
to these nonprofits.'” Current reform efforts have
aimed at (i) requiring the disclosure of donors to
organizations—such as (c)(4)s and (c)(6)s—whose
primary activity is not electoral but that undertake
independent expenditures, and (ii) requiring that the
names of the principal funders of significant indepen-
dent expenditure ads appear in the body of the ads
themselves. The main congressional response to Citi-

BRIFFAULT

zens United in 2010 was the DISCLOSE Act which,
as the name suggests, was concermed mostly, albeit

“See Citizens United v. FEC, 530 F. Supp. 2d 274, 275 (D.D.C.
2008). According to its Web site, “Citizens United is an orga-
nization dedicated to restoring our government to citizens® con-
trol. Through a combination of education, advocacy, and grass
roots organization, Citizens United seeks to reassert the tradi-
tional American values of limited government, freedom of
enterprise, strong families, and national sovereignty and secu-
rity. Citizens United’s goal is to restore the founding fathers’
vision of a free nation, guided by the honesty, common sense,
and good will of its citizens.” See http://www.citizensunited
.org/about.aspx.

SSee, e.g., FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449
(2007); FEC v. Beaumont, 539 U.S. 146 (2003); Austin v.
Michigan Chamber of Commerce, 494 U.S. 652 (1990); Massa-
chusetts Citizens for Life, Inc., 479 U.S. 238 (1986); FEC v.
National Right to Work Committec, 459 U.S. 197 (1982).
SSpeectiNow.Org v. FEC, 599 F.3d 686 (D.C. Cir. 2010); Center
for Individual Freedom v. Madigan, 735 F. Supp. 2d 994 (N.D.
1il. 2010); Long Beach Area Chamber of Commerce v. City of
Long Beach, 603 F.3d 684 (9th Cir. 2010); Michigan Chamber
of Commerce v. Land, 725 F. Supp.2d 665 (W.D. Mich. 2010);
National Organization for Marriage v. McKee, 723 F. Supp. 2d
245 (D. Me. 2010); Cerbo v. Protect Colorade Jobs, Inc., 240
P.3d 495 (Colo. App. 2010); Minnesota Concerned Citizens
for Life, Inc. v. Swanson. 741 F. Supp. 2d 1115 (D. Minn.
20103; and South Carolina Citizens for Life, Inc. v. Krawcheck,
759 F. Supp. 2d 708 (D.S.C. 2010).

"See, e.g., Eliza Newlin Carney, Brave New World of Political
Spending for Nonprofits, NATIONAL JOURNAL, Mar. 15, 2010.
See also Kenneth P. Vogel, Crossroads Hauls in 38.5M in
June, PouLrmico, June 30, 2010; Michael A. Memoli and Tom
Hamburger, Conservative Group Kicks Off $4,1-million Elec-
tion Ad Campaign, LATIMES.COM, Aug. 16, 2010; Ralph Z. Hal-
low, Pro-GOP Nonprofits Kick in Millions, WASHINGTON
TmES, Aug. 19, 2010. To be sure, nonprofits were actively
involved in electioneering well before Citizens United. See,
e.g., Bart Jensen, Nonprofits Wield Some Serious Campaign
Cash, CQ Potrrics, Mar. 8, 2009; Elizabeth Wasserman,
Nonpraofits Walk Fine Line on Political Activity, MSNBC,
July 25, 2008, http://www.msnbc.ansn.com/id/25838144/print/
}displaymode/1098/.

8See, e.g., Tim Rutenberg, Don Van Natta, Jr., and Mike McIn-
tire, Offering Donors Secrecy, and Going on Anack, N.Y.
TiMEs, Oct. 11, 2010; Matt Viser, Donor names stay secret us
nonprofits politick, Boston.com, Oct. 7, 2010; Americans for
Prosperity’s Big-Bucks Attack Ads, WASHINGTON PosT, Sept.
28, 2010; Felicia Sonmez, Who is Americans for Prosperity?
Wasningron Post, Aug. 26, 2010; T.W. Farnam and Dan
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Sfrom 2006; Many Sources Secret, WASHINGTON PosT, Oct. 4,
2010,
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11, 2010.
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‘Issue Ads’ has Decreased, WASHINGTON PosT, Sept. 15, 2010.
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NONPROFITS AND DISCLOSURE AFTER CITIZENS UNITED

not exclusively, with disclosure.!! The DISCLOSE
Act was extremely complex and controversial.
Although it narrowly passed the House of Represen-
tatives,'” it was filibustered to death in the Senate and
never enacted.’* However, in 2010 at least eight states
passed new campaign finance disclosure laws, and
many others debated disclosure law changes."*
Although the Supreme Court has sustained disclo-
sure laws, disclosure raises questions concerning the
First Amendment rights of those subject to disclosure
obligations and of those whose names would be dis-
closed. The opponents of campaign fiuance regulation,
having succeeded in knocking down or paring back
other laws, are now aiming their fire at disclosure
requirements. By one count, in the months after Citi-
zens United campaign finance opponents brought
legal challenges to the disclosure laws of nine states."®
Although these have generally not succeeded, more
expansive disclosure will surely trigger new litigation.
This article examines the implications of Citizens
United for the campaign activities of nonprofits
under federal and state campaign finance laws,
with particular attention to disclosure laws.
Although federal tax law is a crucial part of the reg-
ulatory environment for nonprofit electoral activi-
ties, this article will not address tax law questions,
but will focus solely on campaign finance law.
Part II provides the legal and factual background
for Citizens United and summarizes its holding
and implications. Part III discusses other significant
campaign finance law developments concerning the
pooling of corporatc and individual funds in non-
profit intermediaries for the purpose of supporting
electoral advocacy and the disclosure of the donors
who may be financing the campaign spending of
nonprofits. Part IV then focuses on current federal
and state efforts to require nonprofits engaged in
election spending to provide greater information
concerning their donors. Part V concludes.

1I. CITIZENS UNITED

A. The legal backdrop

The movement to limit corporate participation in
electoral politics began in the 1890s, in tandem with
the rise of corporate spending in elections. Congress
banned corporate contributions to federal candidates
in 1907; by 1928, twenty-seven states had banned
all corporate contributions and an additional nine
barred contributions from certain categories of corpo-
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rations, such as banks, public utilities, and insurance
companies.'® The federal contribution ban was
extended to independent corporate spending—
accompanied by an analogous restriction on contri~
butions and expenditures by labor unions—by the
Taft-Hartley Act of 1947. So, too, before Citizens
United, roughly two dozen states prohibited corporate
spending in support of or opposition to election can-
didates."” Although some of these laws targeted spe-
cific categories of corporations—again, typically,
banks, insurance companies or utilities—most
referred to “corporations” generally and did not spe-
cifically exempt nonprofit corporations.'*

T'HLR. 5175, 11 1th Cong. (2010). The acronym stands for Democ-
racy is Strengthened by Casting Light on Spending in Elections.
12The measure passed the House on June 24, 2010, by a vote of
219-206.

See Dan Eggen, Senate GOP Blocks Measure to Require
Greater Disclosure, WASHINGTON PosT, Sept. 24, 2010, A6.
The vote on the cloture motion to end debate and bring DIS-
CLOSE 1o a vote was 59-39, or one vote shy of the 60 votes
needed the end the filibuster.

*National Conference of State Legislatures, “Life After Ciri-
zens United,” Aug. 10, 2010, http://www.ncsLorg/default
.aspx Ttabid = 19607,

'5Tara Malloy, Lawsuits [from Maine to Hawaii Seek to Block
Public’s Right 10 Know, CaMpaioN Lecal CENTER Broc,
Oct. 5, 2010.

T®EARL R. SIKES, STATE AND FEDERAL CORRUPT-PRACTICES
LegistaTioN 127-28 {Duke Univ. Press 1928).

7See State Laws Affected by Citizens United, National Confer-
ence of State Legislatures, http://www.ncsl.org/defautt.aspz?
tabid = 19607.

" The limits on corporate and union election spending typically
contained several exceptions. Federal campaign law, for example,
frees corporations and unions to spend without limit on so-calied
“internal communications”—that is, campaign messages from
the corporation to its shareholders and executive and administrative
personnel and their families (and unions to their members), and on
nonpartisan voter registration and get-out-the-vote drives. A corpo-
ration or union could also use cosporate or union resources—
usually referred to as “treasury funds”—to establish and pay the
administrative expenses of a “separate segregated fund to be uti-
lized for political purposes,” 2 U.S.C. § 441b{b}(2}C). Such a sep-
arate, segregated fund is usually known as a political action
committee or PAC. A corporation could pay the costs of soliciting
donations-—from shareholders, executive and administrative per-
sonnel and their families, o under certain circumstances from all
corporate employees and their families—to the PAC. The PAC
could then use those donations to make contributions or undertake
independent spending supporting or opposing candidates. Under
federal law, PAC independent spending is not subject to a dollar
limit, but an individual’s contribution to a PAC is capped at
$5000 pet year. However, recent decisions indicate that cap may
not be apptied to donations that fund independent expenditures
only. See infra at pp. 346-48. A PAC is entirely controlled by
the corporation or union that creates it, which can determine
which candidates the PAC supports and how much money it can
spend with respect to each of those candidates.
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The ban on the use of corporate treasury funds in
election campaigns is based on the idea that corpo-
rations pose a special problem for democracy. The
aggregation of wealth symbolized by the corporate
war chest, the fear that huge economic resources
would be translated into political power, and the
concern that shareholders’ funds would be diverted
to the political goals of unaccountable corporate
managers were all driving forces behind the early
twentieth century focus of campaign finance regula-
tion on corporations.

Since the Supreme Court’s 1976 decision in
Buckley v. Valeo," however, our campaign finance
jurisprudence has been framed around the First
Amendment’s protection of speech and association,
and has dismissed the idea that unequal campaign
spending and enormous differences in the wealth
available for election activity are problems that
can be addressed by limits on spending. Buckley
held that campaign finance activity is protected by
the First Amendment; that campaign expenditures—
that is, spending aimed at communicating views
on electoral issues to the voters—are the highest
form of campaign finance activity; that restrictions
on campaign expenditures are subject to strict judi-
cial scrutiny; and that campaign spending cannot be
limited in order to equalize either the spending of
or support for candidates or more generally the
efforts of individuals, interest groups, or organiza-
tions to influence the electorate. Buckley also held
that contributions, although constitutionaily pro-
tected, are a lower order of speech than expenditures
since contributions do not literally communicate the
views of the donor but are more a “symbolic expres-
sion of support.”?® Moreover, the Court found that
contributions present the danger of corruption and
the appearance of corruption. As a result, limits on
contributions could be constitutional. But the Court
held that corruption concerns could not justify limits
on spending by individuals, organizations, or interest
groups in support of or opposition to a candidate if
the spending were undertaken independently of the
candidate benefited. With the anticorruption justifi-
cation unavailable and equality flatly rejected as a
basis for limiting campaign spending, Buckley struck
down the Federal Election Campaign Act’s (FECA’s)
limits on independent spending.”’

Buckiey did not address any of the older restric-
tions on corporations or unions, but its First Amend-
ment framework and its outright rejection of
independent spending limits did not bode well for
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the future of those laws. Indeed, the Supreme
Court’s first post-Buckley case suggested they
would soon be on their way out. In First National
Bank of Boston v. Bellorti,? decided just two
years after Buckley, the Court struck down a Massa-
chusetts law banning corporate spending in support
of or opposition to ballot propositions. Such elec-
tioneering, said the Bellotti Court, “is the type of
speech indispensable to decision-making in a
democracy, and this is no less true because the
speech comes from a corporation than from an indi-
vidual, The inherent worth of the speech in terms of
its capacity for informing the public does not
depend on the identity of the source, whether corpo-
ration, association, union, or individual.”*?

Bellotti might well have sounded the death knell
for the federal and state bans on corporate campaign
spending but for two factors. First, the Massachu-
setts law dealt only with ballot proposition elec-
tions, not candidate elections. The Court left open
the possibility that candidate elections might pres-~
ent different concems, noting “[rleferenda are
held on issues, not candidates for public office” so
that the “risk of comuption perceived in cases
involving candidate elections...simply is not pres-
ent in a popular vote on a public issue.”** Second,
unlike federal law,25 the Massachusetts law did
not authorize a corporation to create a political
action committee (PAC), the device a corporation
may use to solicit, collect and pool individual con-
tributions from its directors, executives, and share-
holders and then spend on campaign activity.
Arguably, by enabling campaign spending by the
people affiliated with a corporation a PAC takes
the sting out of the ban on the use of corporate trea-
sury funds. Still, Buckley and Bellotti together sug-
gested serious constitutional doubts about the
special regulation of corporations.

Those doubts would not become doctrine until
more than three decades later, however. Shortly
after Bellotti the Court shifted gear and gave much

424 US. 1(1976).

ld. at 21.

%The Court also invalidated limits on a candidate’s use of per-
sonal wealth for his or her own campaign and limits on a can-
didate’s total campaign spending. Neither could be justified by
the anti-corruption concern. See id. at 51--57.

22435 U.S. 765 (1978).

21d.at 777.

*4d. at 790. See also id. at 788, n. 26,

*See note 18, supra.
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greater weight to the longstanding congres-
sional and state concerns about corporations—even
in cases involving nonprofit corporations—than
Bellotti suggested was likely. In Federal Election
Commission v. National Right to Work Committee
(NRWC),? the Court upheld a federal law that tightly
restricted the ability of a nonprofit ideological corpo-
ration to solicit donations to its PAC. Under FECA,
“a corporation without capital stock” may solicit
only its “members,” but NRWC also sought to
solicit nonmembers for financial support. The
Court found that the government’s interest in
“ensur[ing] that substantial aggregations of wealth
amassed by the special advantages which go with
the corporate form of organization should not be
converted into political ‘war chests” justified the
restrictions on corporate campaign contributions,
the requirement that corporations act through
PACs, and the accompanying restrictions on PAC
solicitations.?” The Court linked corporate war
chests to Buckley’s concern about the corrupting
effects of large financial contributions, and accepted
Congress’s “Jjudgment that the special characteris-
tics of the corporate structure require particularly
careful regulation.”?® The Court said nothing
about the fact that NRWC was a nonprofit. It
acknowledged that federai law “restricts the solici-
tation of corporations and labor unions without
great financial resources, as well as those more for-
tunately situated.” But it concluded that it would not
“second-guess a legislative determination as to the
need for prophylactic measures where corruption
is the evil feared...and there is no reason why”
the governmental interest in preventing both actual
corruption and the appearance of corruption “may
not be accomplished by treating unions, corpora-
tions, and similar organizations differently from
individuals.”*® The corporate form mattered, even
when the corporation in question was not a business
corporation but a nonprofit. The Court distinguished
Beliotti as a referendum case.>°

Four years later, in Federal Election Commis-
sion v. Massachusetts Citizens for Life, Inc.
(MCFL),*! the Court expanded on NRWC’s finding
that the corporate form provides a special justifica-
tion for regulation—that “concern over the corro-
sive influence of concentrated corporate wealth
reflects the conviction that it is important to protect
the integrity of the marketplace of political
ideas.”* But in MCFL the nonprofit nature of
the corporaiion mattered. MCFL “was formed for
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the express purpose of promoting political ideas,
and cannot engage in business activities.” It had
“no shareholders or other persons affiliated so as
to have a claim on its earnings.” and it did not
accept contributions from business corporations
or labor unions so that it would not be a “conduitf]
for the type of direct spending that creates a threat
to the political marketplace.” Thus, “the concerns
underlying the regulation of corporate political activ-
ity are simply absent with regard to MCFL.”* More-
over, unlike NRWC, MCFL was an independent
spending case, not a contributions case. The Court
distinguished NRWC, noting “{wle have consis-
tently held that restrictions on contributions require
less compelling justification than restrictions on
independent spending.”**

Four years later in Austin v. Michigan Chamber
of Commerce™ the Court upheld a state law prohib-
iting corporate independent spending in support of
or opposition to candidates. Like NRWC and
MCFL, Austin emphasized the special nature of
the corporate form—*“the unique state-conferred
corporate structure that facilitates the amassing of
large treasuries.” As the resources available to a
corporation reflect the economically motivated
decisions of investors and customers, corporate
spending raises the prospect of “the corrosive and
distorting effects of immense aggregations of
wealth that are accumulated with the help of the cor-
porate form and that have little or no correlation to
the public’s support for the corporation’s political
ideas.” As aresult, “[c]orporate wealth can unfairly
influence elections when it is deployed in the form
of independent expenditures, just as it can when it
assumes the guise of political contributions.”*®
Even though it was a nonprofit, the Michigan
Chamber of Commerce could not take advantage
of the MCFL exception as most of its funding
came from business corporations, so there was a
danger that it could serve as a conduit for business

j"459 U.S. 197 (1982).
“Id. at 207.

214, at 209-10.

1d. at 210-11.

30jd. at 210 0.7,

#1479 U.S. 238 (1986).
3214, at 257.

rd. at 263-64.

314 at 259-60.

494 1U.S. 652 (1990).
314, at 660.
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corporation political spending.’” Moreover, Austin
reiterated that when a legislature acts to address
the problems posed by corporate wealth it need
not limit itself to wealthy corporations but could
address all entities that “receive from the State the
special benefits conferred by the corporate structure
and present the potential for distorting the political
process.”*®

In a pair of cases decided in 2003, the Court contin-
ued to find that Congress could treat corporations—
including nonprofit corporations—as posing special
problems requiring more stringent regulation. In
FEC'v. Beaumont,” a case brought by North Carolina
Right to Life, Inc., a 501(c}4) nonprofit advocacy
corporation, the Court held that nonprofits were not
entitled to an MCFL-type exemption from the federal
prohibition of corporate campaign contributions, The
Court reiterated the language from its prior cases con-
cerning the dangers of war chests accumulated due to
the special advantages that go with the corporate
form. Beaumont also added the concern that corporate
donations could be used to evade the limits on indi-
vidual donations to candidates and parties. Beaumont
acknowledged that “advocacy corporations are gen-
erally different from traditional business corpora-
tions” but held that they present many of the same
concemns posed by business corporations, including
the use of signiticant state-created advantages to
amass considerable resources and the possibility
they could be conduits for individual contributions
above the limits on individual contributions.*

Finally, McConnell v. FEC*' upheld the exten-
sion of the federal ban on corporate and union inde-
pendent spending to a new category of campaign
activity known as “electioneering communication.”
This provision turned less on the nature of the cor-
poration (or union) and more on another key cam-
paign finance law issue—how to determine when
political activity is sufficiently election-related
that it can be subject to campaign finance regula-
tion. In addressing FECA's provisions dealing
with limits on and disclosure of expenditures, Buck-
ley considered statutory language that defines an
expenditure as spending undertaken “for the pur-
pose of...influencing” the nomination or election
of federal candidates. The Court found that when
applied to spending by entities other than candi-
dates, political parties, or organizations with the
major purpose of electing candidates, FECA’s
language was vague and overly broad, with the
potential to regulate non-electoral political speech.

BRIFFAULT

To avoid these constitutional concerns, Buckley
interpreted FECA to apply only to “express
advocacy”—that is, “only funds used for communi-
cations that expressly advocate the election or
defeat of a clearly identified candidate”*® The
Court gave as examples of express advocacy lan-
guage words “such as ‘vote for,” ‘elect,” ‘support,
‘cast your ballot for, ‘Smith for Congress,” ‘vote
against,”  ‘defeat,’ ‘rejecl’,”43 These became
known as the “magic words” of express advocacy.
All other activity came to be known as “issue advo-
cacy,” even though it need not invoive the discus-
sion of issues. MCFL subsequently applied the
express advocacy standard to the prohibition on cor-
porate expenditures.** The express advocacy/magic
words standard exempted many campaign messages
from coverage. An advertisement could warmly
praise or sharply criticize a candidate for office,
but so long as it avoided literally calling on voters
to elect or defeat that candidate it would be treated
as issue advocacy, not express advocacy. Even dis-
cussion of a candidate’s character, personality, or
private life was issue advocacy so long as there
was no call to vote for or against that candidate.
As a result, the express advocacy standard proved
extremely easy to evade. With most campaign pro-
fessionals recognizing that many of the most suc-
cessful election ads by candidates relied on more
subtle pitches than literally calling on voters to
vote a certain way, the express advocacy standard
assured that the vast majority of election ads placed
by campaign participants other than candidates
would be exempt from campaign finance regulation.

In the Bipartisan Campaign Reform Act of 2002
(BCRA), Congress responded by defining a new
category of campaign speech-—"electioneering
communications”—for purposes of the ban on cor-
porate and union campaign expenditures as well for
determining the scope of disclosure. “Electioneer-
ing communications” consist of (i) broadcast,
cable or satellite communications (ii) that refer to
a clearly identified candidate, (iii) are targeted on

31d. at 661-65.

®1d. at 661,

3539 U.S, 146 (2003).
“Ord, at 159-60.

1540 U.S. 93 (2003).
2424 U.S. at 80.

“1d. at 44 n. 52.
#4479 U.S. at 248-50.
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that candidate’s constituency, and (iv) are aired
within thirty days before a primary or sixty days
before a general election in which that candidate
is running. McConnell upheld BCRA’s electioneer-
ing communication provisions. The Court found
that “Buckley’s magic-words requirement is func-
tionally meaningless” and that as a result “Buck-
ley’s express advocacy line...has not aided the
legislative effort to combat real or apparent corrup-
tion.”* The Court agreed that the new standard
avoided vagueness and was properly tatlored to reg-
ulate campaign messages. The Court rejected facial
challenges to the extension of both disclosure
requirements and the ban on corporate and union
expenditures to electioneering communications.

McConnell also reiterated the constitutionality
of Congress’s prohibition on corporate and union
campaign spending, finding that “Congress’s
power to prohibit corporations and unions from
using funds in their treasuries to finance advertise-
ments expressly advocating the election or defeat
of candidates in federal elections has been firmly
embedded in our taw.**® Picking up on a theme
previously articulated in Awusrin, the Court noted
that since a corporation could spend through its
PAC, the prohibition on the use of treasury funds
was not an absolute ban on corporate election
spending; the PAC provides a corporation with
“constitutionally  sufficient opportunities to
engage in express advocacy.”*’

The twenty-year period from NRWC to McCon-
nell of Supreme Court affirmation of special restric-
tions on corporations (and unions) began to change
sharply in 2007. That year, the Court decided FEC
v. Wisconsin Right to Life, Inc. (WRTL),"® which
effectively undid much of McConnell’s affirmation
of BCRA’s extension of the ban on the use of corpo-
rate and union treasury funds to electioneering com-
munication. WRTL agreed with McConnell that
Congress could regulate spending beyond the
magic words of express advocacy, but held that
Congress could not apply the corporate spending
ban beyond communications which were the “func-
tional equivalent of express advocacy,” which
would occur “only if the ad is susceptible of no rea-
sonable interpretation other than as an appeal to
vote for or against a specific candidate.”* WRTL
did not quite go back to the “magic words™ test
but the decision meant that Congress could not reg-
ulate much beyond the “magic words™ either. The
Court also broke with the idea that the availability
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of the PAC gives corporations a constitutionally
sufficient outlet to speak: “PACs impose well-
documented and onerous burdens, particularly on
small nonprofits.” >

WRTL indicated that with the departure of
Justice O’Connor—who had been a coauthor of
McConnell-—and her replacement by Justice Alito,
the majority of the Court was far more skeptical
of campaign finance restrictions and far more will-
ing to find campaign finance laws violative of the
First Amendment. McConnell had upheld BCRA’s
restrictions on corporate electioneering communi-
cations by a narrow 5—4 vote. By WRTL, the Court’s
views on campaign finance had switched to 54 in
the opposite direction.

B. The decision: Corporate spending

Citizens United grew out of an action brought by
a conservative advocacy nonprofit organization,
tax-exempt under section 501(c)(4), to obtain an
exemption from the ban on corporate electioneering
communications for a film it had made, Hillary:
The Movie, when Senator Clinton was running
for the Democratic nomination for president. The
film was not itself an electioneering communica-
tion, as it was released in theaters and on DVD
but not broadcast or distributed by cable or satellite,
which is a statutory prerequisite for “electioneering
communication” status. However, Citizens United
also wanted to distribute the film through video-on-
demand (VOD) available to digital cable subscribers.
Distributing the film on cable, and television broad-
casts of ads promoting the film, which mentioned
Senator Clinton by name, is electioneering commu-
nication within the statute if aired in any state within
thirty days before a primary election in which Sena-
tor Clinton was a candidate.

There were a number of arguments that might
have won Citizens United an exemption from the
electioneering communication restriction without
invalidating the ban on corporate electioneering.
The movie could have been treated as not the func-
tional equivalent of express advocacy-—but both the

9540 U.S. at 193-94.
“1d. at 202.
47]d

551 U.S. 449 (2007).
1. at 469-70.
%74, at 477 n.9.
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district court and the Supreme Court found that the
film’s consistent and pervasive criticism of Senator
Clinton’s fitness for president eliminated that
option. Citizens United could have been granted
an MCFL-type nonprofit exemption. Although,
unlike MCFL, Citizens United accepted “a small
portion of its funds from for-profit corporations,””'
the MCFL exception could have been expanded.
Indeed, a number of courts had held that the excep-
tion was available for nonprofits that receive a mod-
est share of their total funding from for-profit
corporations.* Citizens United’s expenses for Hill-
ary: the Movie could have been treated as falling
within the press or media exclusion from the defini-
tion of “electioneering communication” as Citizens
United was in the regular business of making ideo-
logical films. Indeed, six months after the Supreme
Court’s decision the FEC issued an advisory opinion
finding that Citizens United’s production, distribu-
tion, and marketing costs for its films fit within
the media exemption.* Alternatively, an exemption
for VOD spending could have been created as VOD
involves viewer requests to receive a communica-
tion rather than a sponsor’s bombardment of the
viewer with an unsought message, so that VOD
“has a lower risk of distorting the political process
than do television ads.”>*

The five-justice majority on the Supreme Court
was not sidetracked by these Citizens-United-
specific issues and instead addressed the fundamen-
tal constitutional question underlying the corporate
spending prohibition. By a vote of five to four, the
Court determined that both the prohibition on the
use of corporate or union treasury funds to pay for
electioneering communications and the older prohi-
bition on the use of corporate and union treasury
funds to finance independent expenditures for
express advocacy violate the First Amendment. In
so doing, the Court overturned both Austin and the
relevant portion of McConnell.

The Court emphasized that “First Amendment
protection extends to corporations” including the
political speech of corporations. Citing Bellorti, it
noted that the argument that the First Amendment
is not available because corporations are not “natu-
ral persons” had long been rejected.”® The Court
also rejected the argument it had accepted in
McConnell that due to the availability of the PAC
option the prohibition on the use of corporate and
union treasury funds was not really a ban on corpo-
rate speech but only a channeling device: “The law
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before us is an outright ban.” Requiring that politi-
cal spending be directed through a PAC imposed
“burdensome” administrative costs so that the pos-
sibility of creating and using a PAC was not a con-
stitutionally sufficient means for enabling corporate
or union independent spending.’

The Court then considered and rejected a num-
ber of possible justifications for barring corporatc
election spending. First, it dismissed Austin’s
anti-distortion rationale—the idea that corporate
wealth amassed in the marketplace and unrelated
to support for the corporation’s political ideas dis-
torts the electoral process: “It is irrelevant for pur-
poses of the First Amendment that corporate funds
may ‘have little or no correlation to the public’s
support for the corporation’s political ideas.”...All
speakers, including individuals and the media, use
money amassed from the economic marketplace to
fund their speech. The First Amendment protects
the resulting speech.”® The Court treated the
anti-distortion argument as little more than a vari-
ant on the egalitarian argument for limiting indi-
viduals® independent spending that it had rejected
in Buckley.>®

Second, the Court denied that corruption con-
cerns could support a prohibition on corporate inde-
pendent spending. The Court underscored the
distinction, central to campaign finance jurispru-
dence since Buckley, between contributions and
expenditures. NRWC'’s reference to “the influence
of political war chests funneled through the corpo-
rate form” could be dismissed because NRWC “in-
volved contribution limits” and not expenditures.
An independent expenditure—that is, one that has
not been prearranged or coordinated with a candi-~
date—simply and categorically does not present a
corruption danger. Even if an independent

1130 S. Ct. at 887.

stee, e.g., Center for Individual Freedom, Inc. v. Ireland, 613
F Supp. 2d 777, 778 (5§.D.W. Va, 2009) (4.4% of revenues from
business corporations); North Carolina Right to Life, Inc. v.
Bartlett, 168 F3d 703, 714 (4th Cir. 1999} (up to 8%); Minne-
sota Citizens Concerned for Life v. FEC, 113 E3d 129, 130 (8th
Cir. 1997) (exemption available even if nonprofit “engages in
minor business activities or accepts insignificant contributions
from business corporations™).

**FEC Advisory Opinion 2010-08 (June 11, 2010).

3130 S.Ct. at 890-91.

>1d. at 899-900.

1d. at 897.

"1d. at 905.

*1d. at 904.
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expendifure wins the spender “influence over or
access to elected officials,” that is not corruption
so that the anti-corruption concern cannot justify a
spending ban.®

The Court also summarily dismissed an argu-
ment it had accepted in Austin that the corporate
spending ban protects the interests of dissenting
shareholders. Shareholder protection was rejected
as both overinclusive—-the statute did not exempt
nonprofits or single-shareholder corporations—
and underinclusive, given the temporal and
media limits on the definition of “electioneering
communication.”

Citizens United did not address bans on corporate
campaign contributions. The Court distinguished
NRWC as a contributions case; made much of the
contribution/expenditure distinction in its discus-
sion of the anti-corruption rationale for regulation;
and did not mention Beaumont—which had upheid
the application of the ban on corporate contributions
to nonprofit corporations—at all. As a result, the
federal and many state laws banning corporate cam-
paign contributions—including campaign contribu-
tions by nonprofits—remain valid, as least for now.
If the corporate contribution prohibitions continue
to stand, then similar bans on corporate coordinated
expenditures—that is, expenditures undertaken in
cooperation with a candidate or party-—should
hold up as well as the Court has held that coordi-
nated expenditures may be regulated as contribu-
tions. To be sure, Citizens United's rejection of the
idea that corporate campaign spending is more dan-
gerous than spending by individuals does raise
questions about the constitutionality of a complete
ban on corporate and union contributions, as
opposed to the dollar limits on contributions appli-
cable to individuals and non-corporate and non-
union associations. Still, the complete ban might
be sustained under the secondary rationale put for-
ward in Beaumont—that it is necessary to prevent
circumvention of the limits on individual contribu-
tions that might result if an individual who has
given the maximum permitted amount uses a corpo-
ration as a conduit for giving additional money.*' As
Beaumont noted, “nonprofit advocacy corporations
are...no less susceptible than traditional business
companies to misuse as conduits for circumventing
the contribution limits imposed on individuals.”*
As this article was going to press two circuit courts
of appeals have held that even after Citizens United,
Beawmont continues to be good law and provides
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sufficient support for laws banning corporate contri-
butions to candidates.®

C. The decision: Disclaimer and disclosure
requirements

Citizens United had also challenged the applica-
tion to Hillary: the Movie of BCRA’s disclaimer and
disclosure provisions. The disclaimer measure
requires that any electioneering communication
funded by anyone other than a candidate include a
statement that the ad is not authorized by a candi-
date and that the spender is responsible for its con-
tent. The ad must also display the funder’s name and
address or Web site address. The disclosure provi-
sion requires that anyone who spends more than
$10,000 on electioneering communications in a cal-
endar year must file with the FEC a statement iden-
tifying the person making the communication, the
amount spent, the election at which it was directed,
and the names and addresses of certain contribu-
tors. The Court upheld the application of the dis-
claimer and disclosure provisions to the movie
and to the television ads promoting the movie. In
so doing, the Court emphasized the value of dis-
closure. Not only is disclosure “a less restrictive
alternative to more comprehensive regulations of
speech,”5* disclosure provides voters with informa-
tion relevant to their voting decisions, and so is
entirely consistent with, indeed, supportive of, the
First Amendment:

The First Amendment protects political
speech; and disclosure permits citizens and
shareholders to react to the speech of corpo-
rate entities in a proper way. This transparency
enables the electorate to make informed

*°Id. a1 908-11.

1. at 911.

1539 U1.S. at 155.

©1d. at 160.

#35¢e Minnesota Citizens Concerned for Life, Tnc. v. Swanson,
640 F.3d 304, 316-18 (8th Cir. 201 1); Thatheimer v. City of San
Diego, 645 F.3d 1109, 1124-26 (9th Cir. 2011); ¢f. Green Party
of Connecticut v. Garfield, 616 F3d 189, 199 (2d Cir. 2010)
(Beaumont still good law). But see United States v. Danielczyk
__ FESupp2d __, 2011 WL 2161794 (ED. Va. 2011), __
ESupp.2d ___, 2011 WL 2268063 (motion for reconsideration
denied) (finding Beaumont undermined by Citizens United and
striking down application of federal corporate contribution ban
to a business corporation}.

130 S. Ct. at 915.
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decisions and give proper weight to different
speakers and messages.

The Court determined the voter informational pur-
poses of the disclaimer and disclosure laws would
be served by applying them not just to the movie
but to the ads, even though the ads were arguably
commercial—aimed at selling a product—and not
political. “At the very least, the disclaimers avoid
confusion by making clear that the ads were not
funded by a candidate or political party.”®®

The Court also addressed an issue implicitly raised
by WRTL’s limiting definition of “electionecring
communication.” WRTL had dealt with the use of
“electioneering communication” to extend the ban
on the use of corporate and union treasury funds on
campaign expenditures-—now invalidated by Citizens
United. But BCRA also extended federal disciosure
requirements concerning election spending from
express advocacy to electioneering communications.
Did WRTL's gloss limiting electioneering comnmuni-
cation to “the functional equivalent of express advo-
cacy” apply to disclosure, too? If so, at least
the Hillary ads might have been exempted from the
disclosure requirement. But the Court expressly “re-
jectfed] Citizens United’s contention that the disclo-
sure requirements must be limited to speech that is
the functional equivalent of express advocacy.” Dis-
closure doesn’t burden political speech in the same
way that spending limits do, and it also serves to
inform the voters. “Even if the ads only pertain to
a commercial transaction, the public has an interest
in knowing who is speaking about a candidate shortly
before an election.”® As a result, electioneering
communications as broadly defined in the statute
may be subject to disclosure.

Although Citizens United confirmed that corpo-
rations that engage in election spending may be sub-
ject to disclosure, actually obtaining effective
disclosure has proven difficult in practice. There is
considerable evidence that business corporations
prefer not to spend in their own names but, instead,
to act through nonprofit intermediaries, such as
(c)(4) advocacy organizations or (¢)(6) trade associ-
ations and chambers of commerce.®® This can facil-
itate the pooling of funds from many like-minded
corporate donors and the hiring of political strate-
gists to determine where those funds can be used
to the greatest political effect. Under current law,
it may also make it possible for the corporations
actually funding the nonprofit nominally engaged
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in campaign spending to avoid disclosure. So, too,
the federal disclaimer requirement is focused on
the entity formally sponsering a campaign ad. Tt
must disclaim that it is affiliated with a candi-
date or party and identify itself. But with many
current speakers actually nonprofits with anodyne
names—Ainerican Crossroads, Americans for Pros-
perity, the American Future Fund—the disclaimer
provides little information to voters about who is
really paying for the ads. Indeed, as will be dis-
cussed in the next Part, legal developments since
Citizens United have actually made it easier for
electorally active corporations to avoid disclosure.
Even as the Citizens United Court assured the public
that “modern technology makes disclosure rapid
and infommlive,”69 so that disclosure would be an
effective response to any corporate spending that
might be unleashed by the Court’s decision, federal
campaign law as currently interpreted enables many
of the nonprofit corporations that sponsor campaign
ads to avoid disclosure of their donors.”

HI. THE RISE OF INDEPENDENT
SPENDING THROUGH NONPROFIT
INTERMEDIARIES AND THE CHALLENGE
FOR CURRENT DISCLOSURE LAWS

A. Invalidation of limits on donations
for independent expenditures

Under campaign finance law, expenditures enjoy
the highest level of First Amendment protection;

S1d. at 916.

%1, at 915.

“rd.

See, e.g., Michael Luo and Stephanie Strom, Denor Names
Remain Secrer as Rules Shift, N.Y. TiMEs, Sept. 20, 2010
(“most prominent, publicly traded companies are staying on
the sidelines”; for those corporations that participate,
“{a}lmost all of then are doing so through 501(c) organizations,
as opposed to directly sponsoring advertisements themselves™);
Peter H. Stone, Campaign cash: The independent fundraising
gold rush since ““Citizens United” ruling, CENTER FOR PuBLIC
INTEGRITY, Oct. 4, 2010, http://www.iwatchnews.org/2010/
10/04/2470/campaign-cash-independent-fundraising-gold-rush-
citizens-united-ruting (“Many corporations seem inclined to
give to groups that are allowed by tax laws to keep their dona-
tions anonymous.”).

%130 5. ct. at 916.

TSee, o. 2., Jim Ruternberg, et al., Offering Donors Secrecy, and
Going on Atrack, N.Y. TiMes, Oct. 12, 2010; T.W. Farnam,
Disclosure of “‘issue ad”* Funding is on the Wane, WASHING-
ToN PosT, Sept. 16, 2010.
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expenditure restrictions are subject to strict judicial
scrutiny; and, with Citizens United, there is cur-
rently no accepted justification for limiting or pro-
hibiting campaign expenditures. Contributions, on
the other hand, are less protected; restrictions on
contributions are subject to less stringent review;
and contributions may be limited to prevent corrup-
tion or the appearance of corruption. What, then, of
contributions that are used to finance independent
expenditures, e.g., where donor A gives to spender
B who takes out an ad calling for the election of can-
didate C? Can A’s donation to B be subject to con-
tribution limits? Can such a limit be supported by
the anticorruption justification?

Surprisingly, this issue had not been squarely
faced until recently. Since 1974, FECA has imposed
monetary limits on individual donations to political
committees, including noncandidate, nonparty com-
mittees such as PACs, In 1981, in California Medi-
cal Ass'n v. FEC (CalMed),”" the Court upheld
application of the limit to a donation by a trade asso-
ciation to its own PAC, emphasizing that the limit
was necessary to avoid circumvention of the limits
on individual donations to candidates. The key
fifth vote was provided by Justice Blackmun who,
in a concurring opinion, indicated that the result
would be different if the PAC undertook only inde-
pendent expenditures and did not make contribu-
tions to candidates.”? That same year, in Citizens
Against Rent Control (CARC) v. City of Berkeley,”
the Court also held that donations to committees
formed to support or oppose ballot propositions
may not be limited because spending in ballot prop-
osition elections poses no question of corruption.
But it has only been in the last few years that the
lower federal courts and the FEC have determined
that donations to pay for independent expenditures
in candidate elections cannot be limited.

In 2008 in North Carolina Right to Life, Inc. v.
Leake,™ the Fourth Circuit held that a North Caro-
lina law limiting donations to political committees
could not, constitutionally, be applied to committees
that engage only in independent expenditures. In
2009, in Emily’s List v. FEC,” a panel of the United
States Court of Appeals for the District of Columbia
Circuit struck down multiple FEC regulations deal-
ing with political committees that both contribute to
federal candidates and make independent expendi-
tures. The court held that the FEC could require
such a committee to pay for its contributions to can-
didates and parties and the associated administrative
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costs with so-called “hard money,” that is, funds
that are subject to federal dollar limits and source
prohibitions (e.g., no corporate or union money).
But the court determined that the First Amendment
bars the FEC from imposing such restrictions on the
sources or amounts of donations used for “generic
get-out-the-vote efforts and voter registration activ-
ities,” that is activities not promoting a specific can-
didate or party.”® Similarly, political committees
could not be required to use only hard money to
pay the costs of advertisements that merely
“refer” to candidates.””

Then, in March 2010, the D.C. Circuit, sitting
en banc, held in SpeechNow.org v FEC™ that the
federal statutory limit on donatious to political com-
mittees could not, consistent with the First Amend-
ment, be applied to committees that make only
independent expenditures. Relying on Citizens Uni-
ted’s determination that there is no anti-corruption
interest in limiting independent expenditures,”® the
court concluded there is no anti-corruption interest
in limiting contributions to committees that make
only independent expenditures. The following
month a Ninth Circuit panel followed suit, holding
that a city ordinance imposing a monetary cap on
contributions to independent expenditure commit-
tees violates the First Amendment,®

The FEC declined to seek Supreme Court review
of SpeechNow and instead followed it with two
important advisory opinions authorizing political
committees that intend to make only independent
expenditures to accept unlimited donations. In
Club for Growth, Inc.®' the Commission agreed
that the Club for Growth—a 501(c)(4) organiza-
tion which already had a PAC that made campaign
contributions—could set up another committee
that would make only independent expenditures.
That independent expenditure committee could
accept unlimited donations, could solicit and accept

7453 U.S. 182 (1981).

214, at 203.

73454 1.8. 290 (1981).

74525 F.3d 274 (4th Cir. 2008).
7581 R3d 1 (D.C. 2009).

1d, at 16.

14, at 17.

78599 F.3d 686 (D.C. Cir. 2010).
1d. at 693.

®Long Beach Area Chamber of Commerce v. City of Long
Beach, 603 F.3d 684 (9th Cir. 2010).
#A.0. 2010-10 (July 22, 2010),
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donations from the general public, and could solicit
and accept unlimited donations even if earmarked
for independent expenditures concerning specific
candidates. In addition, the Club’s president could
serve as treasurer both of the PAC that makes con-
tributions and of the independent expenditure com-
mittee, provided he pledges the two committees will
not coordinate. In Commonsense Ten,* issued the
same day, the Commission confirmed that an inde-
pendent expenditure committee could accept unlim-
ited donations from corporations and unions as well
as individuals.

Technically, these cases and FEC advisory opin-
ions deal only with “political committees,” that is,
organizations whose major purpose is electoral
and, accordingly, are required to register with the
FEC and abide by the organizational, record-keeping,
and reporting rules applicable to such committees.
But the principle that an organization that engages
only in independent expenditures and does not
make contributions to candidates or parties may
accept contributions in uniimited amounts seems
generally applicable to all politically active organi-
zations. Indeed, the day after the two FEC advisory
opinions were released, a federal district court in
Michigan, in a case brought by the Michigan
Chamber of Commerce, held that after Citizens
United Michigan’s prohibition on corporate cam-
paign contributions cannot constitutionally be
applied to corporate contributions to a committee
that makes only independent expenditures.®*

Thus, aithough many laws on the books, like
FECA itself, may include provisions limiting contri-
butions to organizations that make independent
expenditures or barring corporations from doing
so, the emerging doctrine is that contributions to
organizations that make only independent expendi-
tures may not be limited. Even if an organization
makes both contributions and expenditures, if the
funds for the two activities are carefully separated,
the organization can accept uncapped contributions
for its independent spending, including from busi-
ness corporations. In any event, there appears to
be nothing to prevent such an organization from set-
ting up two affiliated committees—one that makes
contributions and one that makes only independent
expenditures—and soliciting and collecting unlim-
ited contributions for the latter. Or, considered
from the perspective of the donors, multiple individ-
uals, multiple corporations, or multiple corporations
and individuals may, without monetary limit, pool
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their funds in nonprofit organizations that finance
independent expenditures—and, of course, those
independent expenditures may not be subject to a
monetary limit either.**

B. Limited disclosure of donations used
to pay for electioneering

Federal law requires that any person who spends
more than $10,000 on electioneering communica-
tions in a calendar year must, within 24 hours, file
with the FEC a report that inter alia includes the
names and addresses of all persons “who contrib-
uted an aggregate amount of $1000 or more to the
person making the disbursement” since the start of
the preceding calendar year.®” The Supreme Court
upheld the application of this provision to a non-
profit (c)(4) in Citizens United, but the Court did
not address which donors to the organization
would be subject to disclosure.

This provision was adopted concurrently with
BCRA's ban on corporate and union electioneering
communications and so the disclosure measure did
not address disclosure by corporations or unions.
‘When WRTL relaxed the electioneering communi-
cation restriction, the issue arose as to how to
apply the contributor disclosure requirement to cor-
porations and unions, which are not formed for or
primarily engaged in electoral activity, and receive

324,0. 2010-11 (July 22, 2010).

®Michigan Chamber of Commerce v. Land, 725 F. Supp. 2d
665 (W.D. Mich. 2010j.

8*The one decision that arguably cuts the other way is the
Supreme Court’s action in October 2010 in the Family PAC lit-
igation. A Washington state law put a $5,000 timit on an indi-
vidual contribution to a political committee in the final three
weeks before a general election. The law was challenged by a
conservative advocacy group secking to play a role in ballot
measure campaigns in the state. A district court struck the
restriction down in September 2010, but on October 3, the
Ninth Circuit granted a stay for the rest of the 2010 election
period. On October 12, the Supreme Court declined to vacate
the stay. Family PAC v. McKenna, 131 S.Ct. 500 {2010). The
state defended the restriction on late donations as essential to
effective disclosure in ballot proposition campaigns. Noting
that $45 million in contributions had been raised for ballot cam-
paigns in the state as of October 9, the state also contended that
the law did not operate as a limit on ballot proposition spending.
The law does seem to be in tension with CARC's invalidation of
dollar limits on contributions to ballot proposition campaign
committees. However, the Ninth Circuit stay and the Supreme
Court’s denial of the application to vacate may reflect a judicial
refuctance to upset election faws on the cve of an election rather
than a view of the merits of the restriction.

837 US.C. § 434(f).
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funds from sources—shareholders, customers,
members, “or in the case of a non-profit corpora-
tion, donations from persons who support the corpo-
ration’s mission”*®—that do not necessarily intend
to fund electioneering. Accordingly, after WRTL,
the FEC adopted a regulation limiting the disclosure
of donations only to those “made for the purpose of
furthering electioneering communications.”®’

In 2010, a closely divided FEC declined to
require an independent committee to disclose its
donors when the donations were not made expressly
“for the purpose of furthering the electioneering
communication that is the subject of the report.”
The case invoived Freedom’s Watch, Inc., a non-
profit advocacy corporation that spent $126,000
on electioneering communication ads in a Congres-
sional special election in the spring of 2008. Free-
dom’s Watch filed the required electioneering
communication report concerning its spending but
did not disclose any donors. Indeed, Freedom’s
Watch did not disclose any donors for any of its
2008 electioneering communications because it
contended all the donations it received were to sup-
port the organization’s general purposes, and none
were earmarked for specific electioneering commu-
nications.*® Three members of the FEC concluded
that under those circumstances Freedom’s Watch
was under no duty to disclose its donors; only two
commissioners thought that disclosure was
required. As a result, the complaint brought against
Freedom’s Watch because of its failure to disclose
its donors was dismissed. Although not a formal rul-
ing of the commission, Freedom’s Watch indicates
that under the current FEC at least, a nonprofit cor-
poration that accepts donations not specifically ear-
marked for electioneering communications is under
no federal election law requirement to disclose the
identities of its donors or the amounts donated.
Indeed, Freedom's Watch effectively protects even
those donations given for the purpose of election-
eering communications generally so long as the
donor has not indicated that it wants its funds
used in a particular contest.

Freedom’s Watch involved the FEC'’s interpreta-
tion of its own regulations. It is not a constitutional
case; it does not affect state disclosure laws or even
limit the ability of the FEC to adopt new regulations
that would require the disclosure of donations used
to pay for electioneering communication. However,
the decision and the FEC rule it construes point to
what is a central disclosure question resulting
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from Citizens United: whether and how to require
the disclosure of the identities of the corporations
and wealthy individuals who finance electioneering
communications through contributions to nonprofit
intermediary organizations that are not primarily
electoral and take funds for a mix of both electoral
and nonelectoral purposes.

IV. NONPROFITS AND DISCLOSURE
IN THE WAKE OF CITIZENS UNITED

In the post-Citizens United world, disclosure is
the principal® campaign finance law issue for non-
profits that engage in electioneering activity. The
press has beaten a steady drumbeat of stories and
editorials describing the lack of disclosure of the
donors to the nonprofits that spent tens and hun-
dreds of thousands of dollars—-and tens of millions
in the aggregate—in 2010’s House and Senate
races.”® According to one account, just 93 of the
202 organizations that engaged in independent
spending during the 2010 midterm election cycle
disclosed their donors.”’ Citizens United and the
post-Citizens United decisions of the lower federal

3pEC, Electioneering Communications: Final Rule and Trans-
mittal to Congress, 72 Fed. Ref. 72899, 72911 (Dec. 26, 2007).
5711 C.ER. § 104.20(c%9).

- 6002, In the Matter of Freedom’s Watch {(compiaint
dismissed and file closed on Apr. 27, 2010).

89 As contributions may be limited but expenditures cannot be,
the other significant regulatory issue is the determination of
when an organization’s expenditure may be deemed sufficientty
coordinated with a candidate or political party that it may be
regulated like a contribution.

*See Secret Campaign Money, WaSHINGTON PosT, Oct. 12,
2010; Jim Rutenberg, Don Van Natta, Ir., and Mike Mclntire,
Offering Donors Secrecy, and Going on Artack, N.Y. TiMES,
Oct, 11, 2010; Eugene Robinson, Midterm Campaigns, Brought
to Yon by...? WASHINGTON Post, Oct. 5, 2010; Kenneth P.
Vogel, Secret Donors Fuel Crossroads Media Buy, PoLitico,
Oct. 3, 2010; T.W. Farnam and Dan Eggers, Interest-Group
Spending for Midrerm up Fivefold from 2006; Many Sources
Secret, WASHINGTON Post, Oct, 4, 2010; Mike MclIntire, The
Secret Sponsors, N.Y. TiMes, Oct. 2, 2010; Mike Mclntire,
Hidden Under Tax-Exempi Cloak, Political Dollars Flow,
N.Y. TiMEs, Sept. 23, 2010; Michael Luo and Stephanie
Strom, Donor Names Remain Secret as Rules Shift, NY.
Tmes, Sept. 20, 2010; T.W. Farnam, Disclosure of “Issue
Ad” Funding Is on the Wane, WasHINGTON Post, Sept. 16,
2010; TW. Farnam, Despite Supreme Court Support, Disclo-
sure of Funding for “lssue Ads’ Has Decreased, WASHINGTON
PosT, Sept. 15, 2010.

“1See Bill Allison, Daily Disclosures, THE SUNLIGHT Founpa-
TioN {Oct. 18, 2010), http://blog.sunlightfoundation.com/tax-
onomy/term/independent-expenditures/.
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courts such as SpeechNow. Org confirm that reporting
and disclosure requirements-—including disclaimer
rules—can be applied to the election-related expen-
ditures of nonprofits and other independent organiza-
tions, even though those expenditures may not be
limited.

Disclosure raises important constitutional issues.
Even though disclosure does not limit spending, the
Supreme Court has found that “compelled disclo-
sure, in itself, can seriously infringe on privacy of
association and belief guaranteed by the First
Amendment.”®> As a result, disclosure require-
ments are subject to a heightened standard of
review—not the strict scrutiny that applies to spend-
ing limits, but an “exacting scrutiny” which
requires that disclosure have a “substantial rela-
tion” to a “sufficiently importantly” governmental
interest.”® Buckley recognized three “sufficiently
important” governmental interests, one of which
is “provid[ing] the electorate with information.”
The Court concluded that disclosure of those who
pay for independent spending has a “substantial
relation” to that interest “because it increases the
fund of information of those who support candi-
dates.”** Although the Court has determined that
independent spending raises no danger of corrup-
tion, “the informational interest can be as strong
as it is in coordinated spending, for disclosure
helps voters define more of the candidates’ constit-
uencies.”” But disclosure of those who pay for
political communications that are not about candi-
dates cannot be so justified.

Recent legislative efforts to increase disclosure
of spending by, and especially of donors to, non-
profit organizations——and recent and pending litiga-
tion challenging disclosure laws—nhave focused on
three issues. First, when is an advertisement or
other public communication sufficiently election-
related that it can be subject to campaign finance
rules? This continues the express advocacy/issue
advocacy/electioneering communication thread
elaborated by the Supreme Court in Buckley,
McConnell, and WRTL. Second, under what circum-
stances can Congress or the states require the disclo-
sure of the identities of donors to organizations
engaged in election-related speech? For multi-
purpose organizations that engage in a mix of legis-
lative lobbying, voter education, public advocacy,
and electioneering, this involves addressing both
constitutional and practical concerns in deciding
whether a donor can be treated as contributing to
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the organization’s electioneering activity. Third,
when can organizations, particularly nonprofit
firms, that take out campaign ads be required to
identify their principal donors in their ads instead
of or in addition to simply listing those names in a
report filed with the campaign finance regulator?

A, Definition of electioneering message

A central campaign finance law issue is what sort
of communication can be treated as an election-
related message that can be regulated. As already
discussed, (1) Buckley initially embraced a narrow-
ing “express advocacy” requirement; (ii) Congress
expanded that in BCRA to include “electioneering
communication;” (iii) McConnell sustained that
broader definition; and (iv) WRTL held that the
First Amendment required that “electioneering
communication” be sharply pared back to the
“functional equivalent of express advocacy” in a
case involving the prohibition of the use of corpo-
rate and unions treasury funds to pay for express
advocacy. Left unaddressed in WRTL was whether
the First Amendment limited disclosure to the
“functional equivalent of express advocacy.” Sev-
eral lower courts held that WRTL did not narrow
the scope of disclosure requirements,”® and Citizens
United resolved that issue conclusively. Disclosure
and disclaimer requirements can be required beyond
the “functional equivalent of express advocacy”
and at least as far as the “electioneering communi-
cation” defined in BCRA.”

However, there are still limits on what can be
deemed electioneering even just for purposes of dis-
closure. In 2010, a federal district court invalidated
a portion of Maine’s law requiring an organization
to register as a political committee if it spends
more than $5,000 a year “for the purpose of

“*Buckley, 424 U.S. at 64.

PId. at 64-66.

21, a1 81.

1.

%See, e.g., Koerber v. FEC, 583 F. Supp. 2d 740 (ED.N.C.
2008); Ohio Right to Life Society, Inc. v. Ohio Elec.
Comm’n, 2008 WL 4186312 (S.D. Ohio 2008); Human Life
of Washington, Inc. v. Brumsickle, 2009 WL 62144 (W.D.
‘Wash. 2009). But cf. Center for Individual Freedom, Inc. v. Ire-
1and, 613 F. Supp. 2d 777, 799800 (S.D. W. Va 2009} {finding
that West Virginia law defining “clectionecering communica-
tion” was even broader than BCRA and therefore not “narrowly
tailored”).

7'See, e.g., Center for Individual Freedom v. Madigan 735 F.
Supp. 2d 994 (N.D. TiL. 2010).
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promoting, defeating or influencing in any way the
notnination or election of any candidate to political
office.”®® The court found that “influencing in any
way” was unconstitutionally vague and struck it
down; however, the United States Court of Appeals
for the First Circuit subsequently reversed, rein-
stated the “influencing” phrase, and determined
that the entire provision is constitutionally accept-
able.”” A pre-Citizens United decision struck
down West Virginia's definition of “electioneering
communication” because it applied not just to
broadcast media but to mass mailings, telephone
banks, billboard advertisements, newspapers, and
magazines. The court determined that under
WRTL the state bore a heavy burden of proving
that it had an interest in requiring disclosure beyond
the broadcast media covered by BCRA, and it
followed the Fourth Circuit’s Leake decision in
treating BCRA’s definition of “electioneering com-
munication” as the outer limit of regulation, even
just for disclosure. However, the court garbled
WRTL's narrow tailoring requirement for anti-cor-
ruption regulation with the more relaxed standard
of review applicable to disclosure.'® Cirizens
United undermines this decision.'®’ Indeed, a fed-
eral district court in South Carolina Citizens for
Life, Inc. v. Krawcheck relying on Citizens United
found that South Carolina could include telephone
banks, direct mail, and any paid advertisemnents
“conveyed through an unenumerated medium that
cost more than five thousand dollars™ in its statutory
definition of electioneering communications subject
to disclosure. The court agreed that South Carolina
could apply a slightly wider pre-clection period than
does BCRA, when it held that the state could regu-
late messages identifying state candidates dissemi-
nated within 45 days before a primary, even
though BCRA had adopted a 30-day window.'®*
As these cases indicate, the principal new elec-
tioneering definition issues involve (i) the regula-
tion of nonbroadcast media and (ii) the expansion
of the pre-election period. The North Carolina
reform law adopted in 2010 defines “independent
expenditure” to include “mass mailing” and “tele-
phone banks,” ' and West Virginia’s law includes
newspapers, magazines, and other periodicals.'™
In the DISCLOSE Act, the House of Representa-
tives sought to extend the statutory pre-general-
election period from 60 days to 120 days'®—in
other words, to treat as electioneering communica-
tions those ads that mention candidates (including
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incumbent officeholders) as early as July of an elec-
tion year. This would cut fairly deeply into the year,
including periods when Congress will almost surely
be in session. This does, however, reflect the polit-
ical reality that significant electioneering activity,
particularly at the state level, may involve non-
broadcast media, and that general election cam-
paigns, particularly at the federal level, seem to
start earlier and earlier.

It is difficult to predict how these measures
would fare in court. Although they do not bar
speech, reporting and disclosure requirements do
impose a burden on speech. With respect to the
reporting of electioneering communications, the
burden—saving for the moment the question of
the reporting of the identities of donors—is fairly
modest. Typically, an independent expenditure fil-
ing lists the name and address of the spender, the
amount and date of the expenditure (above a thresh-
old level), the recipient of the disbursement, the
election affected, and the candidates supported or
opposed. These are uot particularly onerous obliga-
tions;'® certainly they are much less so than the
PAC organizational and reporting requirements dis-
cussed in Citizens United. And, as in Citizens
United, these expansions of the definition of the
spending subject to disclosure advance the public’s
“interest in knowing who is speaking shortly before
an election”—although the long pre-election period
proposed in DISCLOSE does push out the envelope
of “shortly before.”

“*National Organization for Marriage v. McKee, 723 E. Supp.
2d 245, 254 (D. Me. 2010)emphasis added).

**National Organization for Marriage v. McKee, 649 F3d 34,
64-67 (ist Cir. 2011).

{®Center for Individual Freedom v. Ireland, 613 F. Supp. 2d at
799-808.

®!The court, however, recently reaffirmed its decision. See
Center {or Individual Freedom, Inc. v. Tennant, __ E Supp.
2d __, 2011 WL 2912735 (S.D.W.V. July 8, 2011), at *21-
*25.

19%80uth Carolina Citizens for Lie, Inc. v. Krawcheck, 759 R
SL_l‘pp. 2d 708 (D.S.C. 2010).

'%North Carolina Session Law 2010-170, section 1, amending
G.S. § 163-278.6.

104%W. Va, H.B. 4647. This provision of the West Virginia law
bas been invalidated as overhroad. See Center for Individual
Freedom, 2011 WL, 2912735, at *¥26-*29.

DISCLOSE  Act, Section 202 (amending 2 US.C. §
434(0)(3) AN aa)).

'%See Alaska Right to Life Comm. v. Miles, 441 F.3d 773, 788-
89 (9th Cir. 2006).
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The expansion of the media regulated from
broadcast to print, mailers, and telephone banks
should pass muster, provided the laws target mass
mailings, general circulation newspapers and peri-
odicals, etc., rather than more individualized com-
munications, and there is an appropriate regulatory
threshold, such as dollars spent, or volume of mes-
sages sent, to avoid regulating individual or small
group activity.'”” The expansion of the regulatory
period may be more questionable, since it seems
likely to pick up considerable grass-roots legislative
lobbying as well as electioneering. Much might turn
on the facts of specific cases, such as the length of
the legislative session, or the content of the ads so
regulated.

B. Donor disclosure

Citizens United confirms that nonprofits that
engage in independent electioneering can be required
to disclose the identities of the donors who finance
those electioneering messages. But can such disclo-
sure be obtained from an organization that is primar-
ily non-electoral and engages in both electoral and
non-electoral activities? Can it be required to disclose
all donors who give above a certain dollar threshold?
Or, can it be required to disclose only the names of
those who give expressly for the purpose of financing
electioneering—which, as Freedom’s Watch sug-
gests, may mean no disclosure at all. Is there some
intermediate position for distinguishing electoral
from non-electoral donors to organizations that com-
bine electoral and non-electoral activities?

Recent legislation and legislative proposals sug-
gest four possible strategies for obtaining disclosure
of those who pay for campaign ads: (i) widen the
definition of the “political committee” subject to
reporting and disclosure requirements; (ii) provide
standards for determining whether a particular
donation was given for an electoral purpose; (iii)
encourage or require nonprofits to create electoral
activity accounts that would be the sole source of
electoral activity and require the disclosure only
of donors to those accounts; (iv) presume that unless
a donor, above a dollar threshold, has asked that her
donation not be used for political purposes, her
money is one of the sources for electioneering and
require its disclosure. These alternatives are dis-
cussed more fully below.

(1) Definition of pelitical committee. Many elec-
tion laws provide that if an organization’s activities
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are sufficiently election-related, it will be regulated
as a “political committee.” This typically involves
registering with the FEC for federal political com-
mittees or with the appropriate state agency for a
committee active in state elections, and providing
certain basic information, such as the name and
address of the organization and its principal offi-
cers; maintaining a designated bank account; main-
taining and retaining for a period of time certain
financial records; and filing reports concerning
expenditures made and contributions received
including the names and addresses of donors who
give above a threshold amount. The specific admin-
istrative, organizational, and reporting requirements
vary from jurisdiction to jurisdiction; even within a
state, recordkeeping and reporting requirements
may vary with the level of election-related activity
of the organization.

The central question for determining whether an
organization is to be regulated as a political commit-
tee is what is the threshold level of electoral engage-
ment that triggers regulation? Can the threshold be
purely quantitative (e.g., electoral spending above
a dollar amount)? Or does it have to be qualitative,
that is, does electoral activity have to be “the” or
even “a” “primary” or “major” purpose of the
organization?

In Buckley, the Supreme Court considered
FECA’s reporting and disclosure requirements.
The Court stated that the requirement that “politi-
cal committees” disclose their expenditures could
raise vagueness issues since the law defines a polit-
ical committee only in terms of whether it receives
$1,000 in contributions in a calendar year or makes
$1,000 in expenditures in a year so that the term
“could be interpreted to reach groups engaged
purely in issue discussion.”'®® Noting that two
lower courts had interpreted the statute more
narrowly, the Court stated that “[tJo fulfill the
purposes of the Act” the words “political commit-
tee” “need only encompass organizations that are
under the control of a candidate or the major pur-
pose of which is the nomination or election of a
candidate "

978yt see Center for Individual Freedom, Inc. v. Tennant, supra
(invalidating West Virginia's extension of its electioneering
communication disclosure requirement to newspapers).

8424 ULS. &t 79.

174,
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It is not clear whether the Court meant to limit the
duty to register as a political committee to groups or
organizations whose predominant activity is elec-
toral. That is how Buckley interpreted FECA,
which continues to be so read in determining
whether an organization is a political committee
under federal election law. But it is less clear
whether this is a constitutional mandate binding
the states or potential future federal legislation.
Buckley’s statement is certainly much less clearly
constraining than the Court’s determination that
“expenditure” requires express advocacy.

Some courts have held that the major purpose test
is constitutionally mandatory. The Fourth Circuit
said so most emphatically in 2008 in North Carolina
Right to Life, Inc. v. Leake when, relying heavily on
Buckley, it struck down as unconstitutionally vague
and overbroad a North Carolina law that defined
political committee to include an organization that
“has @ major purpose to support or oppose the nom-
ination or election of one or more clearly identified
candidates.” Leake concluded that “the major
purpose” threshold was necessary to avoid having
“political committee burdens...fall on organizations
primarily engaged in speech on political issues unre-
lated to a particular candidate.” It reasoned that
“[plermitting the regulation of organizations as
political committees when the goal of influencing
elections is merely one of muitiple ‘major purposes’
threatens the regulation of too much ordinary
political speech to be constitutional.”1'®

Other courts, however, have disagreed with
Leake. The Colorado courts have upheld that
state’s law imposing political committee registra-
tion and reporting requirements on groups that
have only “a”—not “the”-major purpose of influ-
encing elections.'"! The Ninth Circuit has similarly
ruled that registration and reporting requirements
can be applied to a group that has as “one of its
primary purposes” supporting or opposing politi-
cal campaigns.'!? For these courts, an organiza-
tion that devotes significant effort, as measured
by its expenditures, to election activity can be
required to register as a political committee even
if election activity is not its predominant or lead-
ing activity. Indeed, some courts have upheld
state laws that simply use a dollar spending thresh-
old to determine whether a spender is a political
committee.

Thus, in 2011 the First Circuit upheld Maine’s
law requiring an organization to register as a polit-
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ical committee if it spends more than $5,000 in a
year “for the purpose of promoting, defeating...the
nomination or election of a candidate to political
office,”''* and a federal district court in Ilinois
rejected a challenge to that state’s law that imposed
registration and reporting requirements on a non-
profit organization that accepts contributions,
makes contributions, or makes expenditures of
more than $5,000 a year or behalf of or in opposi-
tion to candidates for public office and a lower
$3,000 a year threshold for organizations other
than nonprofits that engage in such activities.!'*
The district court in the Maine case had pointed
out that the “major purpose” requirement for polit-
ical committee regulation “would yield perverse
results, totally at odds with the interest in ‘transpar-
ency’ recognized in Citizens United.”’ According
to that court, the major purpose test would have
the effect of covering a small organization
with just a few thousand dollars that spends most
of its money on election ads while excluding a
“megagroup” that could spend over a million dol-
lars if that was not its major purpose.”'’® The
First Circuit subsequently affirmed, finding that
Buckley’s “major purpose” language was merely
an “artifact of the Court’s construction of a federal
statute !¢

Of course, even if “major purpose” is not
required, there are limits on just how far a state
can go in treating a group as a political committee.
The Tenth Circuit has twice rejected as unconstitu-
tional state laws that base political committee status
on a dollar threshold of election spending un-
connected to the organization’s total spending,
although in those cases the dollar thresholds were

110525 F.3d 274, 286-89 (4th Cir. 2008). Cf. FEC v. Machinists
Non-Partisan Political League, 655 F.2d 380, 391-92 (D.C, Cir.
1981).

' ndependence Inst. v. Coffman, 209 P.3d 1130 (Colo. App.
20083, cert. denied, 130 8.Ct. 625 (2009); Cerbo v. Protect
Colorado Jobs, Inc., 240 P.3d 495 (Colo. App. 2010},
"2Human Life of Washington, Inc. v. Brumsickle, 624 F.3d 990
(9th Cir. 2010). See also Alaska Right to Life Committee v.
Miles, 441 F3d 773, 786-94 (9th Cir.), cert. denied, 549 U.S.
886 (2006) (upholding Alaska law requiring “nongroup entity”
to satisfy registration, reporting and disclosure requirements if
it wishes to make independent expenditures),

"3National Organization for Marriage v. McKee, 649 F:3d 34,
58-59 (ist Cir. 2011).

"**Center for Individual Freedom v. Madigan, 735 E Supp. 2d
994, 9971000 (N.D. TiL. 2010).

*National Org. for Marriage v. McKee, 773 F. Supp 2d at 264.
"1®National Org. for Marriage v. McKee, 649 E3d at 59.
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quite low—3$200 and $500—and the court did
not insist that electoral activity be “the” major pur-
pose in order for an organization to be subject to
regulation.’!’

Citizens United does not shed much light on the
question of how much electoral activity is needed
to treat an organization as a political commitiee;
or, rather, it may be said to point in two different
directions. On the one hand, the Court’s endorse-
ment of disclosure, especially the voter “interest
in knowing who is speaking about a candidate,”®
suggests that disclosure requirements may reach
broadly to inform the public about an organization
active in electoral politics even if influencing elec-
tions is ot its one major or primary purpose. In con-
trasting regulations that promote public information
with those that limit or prohibit speech, Citizens
United indicated a greater receptivity to require-
ments that promote disclosure than Leake was will-
ing to acknowledge.

On the other hand, in dismissing the govern-
ment’s argument that the ban on the use of corporate
treasury funds did not really restrict corporate
speech because corporations could speak through
their PACs, Citizens United emphasized the “bur-
densome™ nature of the “extensive regulations™
applicable to PACs.''® Indeed, the Court went to
some effort to list the obligations accompanying
PAC status—including “appoint a treasurer, for-
ward donations to the treasurer promptly, keep
detailed records of the identities of the persons mak-
ing donations, preserve receipts for three years, and
file an organization statement and report change to
this information within 10 days”'*%—as well as
the monthly reports the PAC has to file with the
FEC. To that extent, Leake’s concern with the bur-
dens of regulation is reflected in Citizens Unired.'!
However, Citizens United's discussion of the bur-
densomeness of political committee status was in
the context of a requirement that corporate and
union campaign spending be channeled through a
PAC. To the extent that committee registration is
mandated simply for voter information and general
law enforcement requirements, the Court might be
less troubled.

The standard for determining when an organiza-
tion becomes a political committee thus involves
balancing the public’s interest in knowing which
organizations are paying for electoral ads (and the
donors behind those organizations) against the bur-
dens on speech that even basic organizational, reg-
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istration, and recordkeeping requirements may
impose. Combining the two strands of Citizens
United, it seems likely that the Court’s concern for
effective disclosure might lead it to uphold a rela-
tively broad definition of when an organization is
deemed sufficiently electoral that it must register
as a political committee and file the requisite
reports. But the degree of scrutiny of the political
committee definition might turn on just how much
of a burden the organizational and reporting require-
ments place on speech.

An example is the D.C. Circuit’s holding that
SpeechNow.org was required to comply with the
organizational and reporting requirements applica-
ble to federal political committees even though
donations to SpeechNow.org couid not be subject
to dollar limitations. In upholding the application
of the organizational and reporting requires to an
independent-expenditure-only committee, the court
emphasized that SpeechNow was already subject
to reporting requirements for its independent expen-
ditures so that “the additional reporting require-
ments that the FEC would impose on SpeechNow
if it were a political committee are minimal.” The
court therefore concluded that “the organizational
requirements that SpeechNow protests, such as des-
ignating a treasurer and retaining records, [do not]
impose much of an additional burden upon Speech-
Now.” 122

So, too, the federal district court upheld Maine’s
political committee definition in part because the
state’s “disclosure, registration, and recordkeeping
requircments are mnot unconstitutionally burden-

some »123

"8ee Colorado Right to Life Committee, Inc. v. Coffman, 498
F3d 1137 (10th Cir. 2007); New Mexico Youth Organized v.
Herrera, 611 F.3d 669 (10th Cir. 2010).

18130 8. Ct. at 915.

14, at 897.

IZU[dA

12UA district court in the Fourth Circuit recently correctly noted
that “the issue of the major purpose test as it relates to political
committee designation” was not addressed in Citizens United,
so that “the Fourth Circuit’s analysis on the issue...has not
been altered.” South Carolina Citizens for Life, Inc. v. Kraw-
check, 759 F. Supp. 2d at 720.

12599 F3d at 697. SpeechNow’s petition for certiorari in the
Supreme Court challenging the D.C. Circuit’s disclosure ruling
was denied. Keating v. FEC, 131 8.Ct. 553 (2010},

123723 E Supp. 2d at 263, aff'd, 649 E3d at 58-50 NN. 29, 32.



310

NONPROFITS AND DISCLOSURE AFTER CITIZENS UNITED

Tt is not unusual to require a corporation doing
business in the state to identify its organiza-
tional form, provide a name and address, and
identify a treasurer and principal officers.
Here, in addition, [a political committee]
must identify its primary fundraisers and deci-
sionmakers and state which Maine candidates
or committees it supports or opposes, hardly a
huge burden.'?*

The Ninth Circuit’s treatment of Washington
State’s political committee law is also instruc-
tive. The state imposes two levels of registration
and reporting requirements. Organizations that
raise and spend less than $5,000 per year and do
not accept more than $500 from any single
donor are required only to appoint a treasurer,
establish a bank account in the state, and file a
statement of organization with the state’s Public
Disclosure Commission. Only political commit-
tees that spend or receive above those thresholds
are required to regularly report on their contri-
butions, expenditures and funds on hand. The
court concluded that these burdens are “minor,”
not “unduly onerous,” and “substantially related
to the government’s interest in informing the elec-
torate.” %

Still, even the more expansive political commit-
tee cases have dealt primarily with a committee’s
duty to register, follow certain organizational
forms (like have a treasurer), and keep certain
records. It is less clear whether such an organiza-
tion, which is only partly electoral, can be forced
to disclose all of its donors. The Maine law
required the disclosure of “only contributions
and expenditures for the promotion or defeat of a
candidate (and transfers to other PACS)."126 A
recently enacted West Virginia law requires the
disclosure by independent spenders or donors of
$250 or more “whose contributions were made
for the purpose of furthering the expenditure.”'?’
Colorado similarly now requires disclosure of a
donation above a dollar threshold “that is given
for the purpose of making an independent expendi-
wre.”'* The problem with purposive tests like
these is that—as the Freedom’s Watch non-en-
forcement decision demonstrates—they can be
easily evaded by organizations that solicit, or
donors who give, to support a group’s efforts gen-
erally without earmarking their funds for election-
eering.

355

This is, of course, the same problem that arises
if a jurisdiction does not try to regulate organiza-
tions that engage in electioneering as political
committees but instead simply seeks reporting of
independent expenditures and electioneering com-
munications and disclosure of major donors—in
other words, those that follow the approach of the
federal statute construed in Cirizens United and
Freedom’s Watrch.

{2) Defining “for the purpose”. North Carolina’s
disclosure law requires that organizations that
undertake independent expenditures or electioneer-
ing communications disclose the identities of
donors who gave “to further” those activities. But
instead of limiting the disclosure obligation to
donors who so earmark their funds, North Carolina
provides four criteria for determining whether a
donor gave for an electoral purpose, only one of
which is express earmarking. In addition, a donation
will be deemed in furtherance of electioneering (i) if
it was expressly solicited for an electoral purpose;
(ii) if the donor and the spending organization “en-
gaged in substantial written or oral discussions
regarding the donor’s making, donating, or paying
for” an independent expenditure or electioneering
communication;” or (iii) if the donor knew or had
reason to know of the recipient’s intention to
make an independent expenditure of electioneering
expenditure.'? This test gives some meaning to the
notion of purpose even if the “discussion” factor
seems a little cumbersome and the “reason to
know” factor a little vague. Similar language was
upheld by the Ninth Circuit, which agreed that Cal-
ifornia could require that a “contribution™ be sub-
ject to disclosure when “the donor knows or has
reason to know that the payment will be used to
make a political contribution or expenditure.”’*
Still, it is not clear how a court would handle a solic-
itation that indicated that contributions would be
used for a mix of purposes including, but not limited
to, electoral advocacy. It is uncertain if this law will

)Z-ild‘

*Human Life of Washington, Inc. v, Brumsickle, 624 F.3d at
1013-14.

12McKee, supre, 723 F. Supp. 2d at 263 {emphasis added).
27W. Va. CobE § 3-8-2 (emphasis added).

'Z5CoLo. REV. STAT. ANN, § 1-45-107.5 {(emphasis added).
'N.C. GEN. STAT. ANN, §§ 163-278.12, 163-278.12C.

¥ California Pro-Life Council, Inc. v. Randolph, 508 F3d
1172, 1181 (9th Cir. 2007).
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provide for effective disclosure or will draw a con-
stitutional challenge on vagueness grounds. The
North Carolina approach does seem to get at what
“for the purpose” means, but it could be difficult
to apply in specific cases.

(3) Campaign  activity  accounts. Another
approach, reflected in the DISCLOSE Act, Colora-
do’s newly adopted law concerning independent
expenditures, and in Minnesota’s new law dealing
with corporate spending, ‘> is to have the politically
active nonprofit set up an account dedicated to cam-
paign activity and to require disclosure only of
donors to that account. The DISCLOSE Act
would have encouraged a politically active non-
profit organization to set up a Campaign-Related
Activity Account (CRAA), which, if established
by voluntary action of the covered organization,
would be the sole source of the funds used for cam-
paigo-refated activity. If a nonprofit set up such an
account and made it the sole vehicle for its cam-
paign activities, only donations of $6,000 or more
to that account would have to be disclosed. '™

The DISCLOSE Act's CRAA superficially
resembles a PAC, but it differs in two significant
ways. First, the CRAA is optional. The nonprofit
does not have to use it. Second, there is no limitation
on the size of the donation to such an account. As a
result, unlike a PAC it would not limit the funds
available for campaign spending. The CRAA itself
presents no constitutional difficulty. If a nonprofit
sets up a CRAA, then the problems of separating
those donors who give for electoral purposes and
those who do not and of disclosing the major donors
financing electioneering are solved. Only CRAA
funds would be used for electioneering and all
CRAA donors above the threshold would have to
be disclosed. Of course, as proposed, the CRAA
was voluntary.

Colorado appears to take a stronger approach. Its
law provides that “any person”—defined to include
corporations and labor unions—that “accepts any
donation that is given for the purpose of making
an independent expenditure or expends any money
on an independent expenditure” over $1,000 in a
calendar year “shall establish a separate account”
for that purpose; all donations accepted by that
“person” for independent expenditures shall be
deposited in that account; and—here’s the key
point—"any moneys expended for the making of
the expenditure shall only be withdrawn from the

BRIFFAULT

account.”'** The law then provides disclosure will
be limited to donors to the independent expenditure
account, and “no discovery may be made of infor-
mation relating to the person’s general donors.” '

The Colorado law tightly links up the electoral
use of the funds, donor intent, and public disclosure.
In so doing, it resolves the Freedom Watch problem
of evasion of “for the purpose” since it provides an
incentive to the recipient organization to identify
donations as for an electoral purpose. Of course,
by requiring that only donations to a nonprofit’s
independent spending account can be used by the
nonprofit for electioneering, the Colorado law
may be said to place a limit on the amount of
money the nonprofit can spend on elections, and
so may be subject to constitutional challenge. But
there are good arguments that can be made in its
support. The law protects the interest of donors to
mixed electorai/nonelectoral organizations in not
having their donations used for electoral activity
uniess they affirmatively indicate that intention.
Unlike the former federal ban on the use of corpo-
rate treasury funds for electioneering, the Colorado
law does not bar the nonprofit from using its resour-
ces to engage in electioneering, but it recognizes
that a nonprofit’s resources come from voluntary
donations and so empowess the donors to determine
whether their donations will be used in elections.
There is no cap on the amount of donations to the
account, nor on the nonprofit’s freedom to solicit
funds for the account. The Colorado law resembles
the “shareholder protection™ rationale for the cor-
porate spending ban rejected in Citizens United,
but, unlike the now-unconstitutional law, it permits
willing donors to give their funds in unlimited
amounts to the nonprofit to be used for electoral
purposes. The Colorado law also avoids the admin-~
istrative burdens that concerned the Citizens United
Court; instead of imposing the full organizational
requirements of a PAC on such an account it

BIMiNn, STAT. ANN. 5§ 10A.12 et seq.
"2DISCLOSE Act, 111th Cong., 2nd Sess., HR. 5175,
Sec.213, proposing to amend Title Il of the Federal Election
Campaign Act of 1971, by adding new section 326, “optional
use of separate account by covered organizations for
campaign-related activity.”

**Colorado, 67th General Assembly, 2nd Reg. Sess.. S.B. 10-
203, adding new 1-45-103.7 to the Colorado Revised Statutes.
3%CoLo. REV. STAT, ANN. § 1-45-107.5 (7).
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essentially treats the account as a mere bookkeeping
device.

(4) Presumption of electoral purpose. The DIS-
CLOSE Act would have provided for (i) disclosure
of donations to nonprofits earmarked for electoral
use; (ii) disclosure above the high $6,000 threshold
of donations to the optional CRAA; and (iii) a
mechanism for donors to nonprofits to provide
that their funds will not be used for electoral pur-
poses; but (iv) if a nonprofit did not create a
CRAA and did undertake independent expenditures
or electioneering communications, then all dona-
tions of $600 or more would be subject to disclosure
unless a donor expressly directs that his or her dona-
tion not be used for electoral purposes. In other
words, for organizations that do not take the
CRAA option but do engage in electoral spending,
donors above the $600 threshold would be disclosed
unless they take affirmative steps to exclude their
donation from the organization’s electoral activities.
In effect, the electoral purpose of such donations
would be presumed.

It is not clear if this would be constitutional. On
the one hand, Citizens United articulates a public
“interest in knowing who is speaking about a candi-
date.” On the other hand, it is not clear that a donor
who gives to a multi-purpose but not primarily elec-
toral organization, and who has not indicated one
way or the other her views as to whether the funds
can be used for electoral purposes, is “speaking
about a candidate.” Arguably, this goes beyond
the “constructive knowledge” that donations will
be used for electoral activity that has been upheld
in some other cases. In addition, it seems problem-
atic to apply a much higher disclosure threshold for
donations expressly given for campaign-related
activity than for donations not expressly so given.

The $6,000/$600 differential thresholds for dis-
closure appears to reflect Congress’s belief that it
could not mandate CRAAS, so the higher threshold
for disclosure of donations to the CRAA would
serve as a carrot for organizations to create them.
But it seems hard to justify greater disclosure of
funds arguably given for a mix of electoral and
non-electoral purposes than for those that are ear-
marked for a campaign-related activity account.

Moreover, there are good arguments that a man-
datory CRAA would pass constitutional muster. The
CRAA respects the constitutional concern of limit-
ing disclosure to those who support electoral activ-
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ity. It provides a good mechanism for protecting the
interest of donors in determining whether their
funds are used for electoral purposes. Further, it
assures public disclosure of funds given for that
electoral purposes without falling afoul of Citizens
United’s prohibition of spending limits, Should
Congress return to the nonprofit donor disclosure
question, mandating CRAAs for organizations
such as (c)(4)s and (c)(6)s that rely on donors for
their funding would make sense.

C. Disclaimers/attribution provisions

Citizens United upheld the current BCRA provi-
sion requiring that a televised electioneering com-
munication funded by anyone other than a
candidate include a disclaimer that the independent
organization (and not a candidate) “is responsible
for the content of this advertising.” The required
statement must be made in a “clearly spoken man-
ner” and be displayed on the screen in a “clearly
readable manner” for at least four seconds. It
must also state that the communication is not autho-
rized by a candidate and must display the name and
address (or Web site) of the person or group that
paid for the ad." The problem for many reformers
is that telling viewers that “Citizens United,”
“Americans for Prosperity,” or the “American
Future Fund” is responsible for the content of the
ad doesn’t tell them much. It certainly doesn’t tell
them who Citizens United or Americans for Pros-
perity or the American Future Fund are.

Thus, a recurring theme in the reform legislation
taken up since Citizens United has been to force
greater disclosure of the identities of the donors
contributing to organizations that engage in inde-
pendent expenditure or electioneering communica-
tions in the body of their ads. Rather than
relying on voters—or more plausibly the media,
bloggers, public interest organizations, or compet-
ing interest groups—to ferret out and publicize the
donor information from campaign finance filings
with federal or state regulators, these measures
would make the identities of the principal donors
immediately apparent in the ads. Although still
sometimes referred to under the rubric of disclaimer
measures—because they involve disclaiming that a

35430 S.Ct, at 913-14.
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candidate has paid for the ad—these laws are prob-
ably better referred to as attribution measures.

The most prominent and complex of these provi-
sions was in the DISCLOSE Act, which sought to
require that a radio or television independent expen-
diture or electioneering communication paid for by
a nonprofit organization include a “significant fun-
der disclosure statement” or a “Top Five Funders
list” in the ad.’*® The determination of whether a
donor is a “significant funder” would vary accord-
ing to both the size of the donation and the degree to
which the donor specifies the campaign use of the
money so provided. Thus, if a nonprofit engaged
in independent spending or electioneering commu-
nication, and received one or more donations of
$100,000 or more from an individual or another
organization, and those donations specify that they
are to be used for a “specific” independent expendi-
ture of electioneering communication, then the per-
son (including an organization) that provides the
largest such donation would have to appear in the
radio or TV ad. If the significant funder is an indi-
vidual, the donor would have to give his/her name
and home city and state and say “I helped to pay
for this message and I approve it.” If the significant
funder is an organization, then a representative of
the organization would have to appear in the ad,
give his or her name and title, provide the name
and location of the principal office of that organiza-
tion, and state that the organization helped pay for
the ad and approves of it.

If there were donors who gave more than
$100,000 and no one of them directed that it be
used for a specific ad, but one or more of them spec-
ified that it be “used for campaign-related activity
with respect to the same election or in support of
the same candidate” as addressed in the ad, then
the largest such donor would be the “significant
funder” who would have to make the individual or
organizational “significant funder” statement. If
no donors fell into that category, but there were
donors of 310,000 or more who gave simply for
the purpose of being used for campaign-related
activity or in response to a solicitation to funds
for campaign-related activity—but not earmarked
for a specific ad, election, or to discuss a specific
candidate—then the largest such donor would
have to make the significant funder disclaimer.

If no domnors fell into any of the preceding catego-
ries, then the largest donor of more than $10,000 in
unrestricted funds would have to make the signifi-
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cant funder disclosure statement. If no donor gave
more than $10,000, the “top five funders” provision
would apply. The names and addresses of the five
persons (two in the case of a radio ad) who provided
the largest payments of any type in an aggregate
amount equal to or greater than $10,000 that
would have to be reported as for independent expen-
ditures or electioneering communication would also
have to be included in the ad.

Although this extremely complex measure has
not become law, a number of states have adopted
more streamlined requirements intended to get the
names of the principal funders of independent elec-
tioneering messages into those ads. For example,
Alaska requires that when a campaign ad is taken
out by a “person other than an individual or candi-
date.” the ad must identify the name, and city and
state of residence, or the principal place of business,
of the sponsor’s three largest contributors.!®” If the
ad has a “video component,” then the list of top
three donors must be read aloud. Connecticut’s
new law provides that in the case of a TV or Internet
video ad paid for by a section 501(c) or a section
527 organization,’™® the ad must visibly display
the statement: “The top five contributors to the
organization responsible for this advertisement”
followed by a list of the five people or entities mak-
ing the largest reportable contributions during the
preceding twelve months.'*® A radio ad by a section
501(c) or section 527 organization must include a
similar audio statement, and the narrative by a robo-
call by a 501(c) or 527 must include a message

611 1th Cong.. 2d. Sess., HR. 5175 at §§ 211, 214,

137 AK. STAT. § 15.13.090.

1#Section 527 is the provision of the Internal Revenue Code
expressly designed for electoral organizations, that is, an orga-
nization “organized and operated primarily for the purpose of
directly or indirectly accepting contributions for making expen-
ditures” to “influence the selection, nomination, election, or
appointment of any individual to any Federal, State, or local
public office or office in a political organization.” 26 U.S.C.
§8 527(e)(1). (2). An organization that qualifies for section
527 status does not pay income tax on donations it receives to
be used for electoral purposes provided it complies with disclo-
sure requirements. Donations to 527 organizations are not trea-
ted as gifts taxable to the donors under the federal gift tax law.
Candidate campaign committees, political party committees,
and political action committees typicaily qualify for section
527 status for tax purposes, but the term “527 organization”
is most commonly used to describe only independent commit-
tees. See generally Richard Briffault, The 527 Problem...and
the Buckley Problem, 73 Gro.WasH. L. Rev. 949, 955-56
(2005).

CoNN. GEN. STAT. § 9-621(h)(2).
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indicating “the top five contributors responsible for
this telephone call are....”*® North Carolina now
requires the disclosure of the top five donors within
the preceding six months to the sponsor of a print ad
that is an independent expenditure or electioneering
communication.”' Television or radio ads must
include a disclaimer spoken by the chief executive
or principal decision maker of the sponsor, and
“[i)f the sponsor is a corporation that has the pur-
pose of promoting social, educational, or political
ideas,” the ad must also include a legible list for
TV or an audible statement for radio indicating
that the viewer or listener “may obtain additional
information on the sponsor and the sponsor’s donors
from the appropriate board of elections” including
the statement “for donor contact {name of the

board of elections with whom information
filed].”"**
The current federal disclaimer law'** was adop-

ted as part of BCRA in 2002; it was sustained
with virtnally no discussion in McConnell,’** and
Citizens United summarily rejected Citizens Uni-
ted’s challenge to the application of that law to the
ads for Hillary. It is surprising that the Court has
given so little attention to the constitutional issues
raised by forced disclosure of the sponsors of an
ad in the body of the ad itself. Indeed, the case
against the disclaimer requirement is easy to
make. The information the disclaimer is said to pro-
vide is usually already available or could be made
available when the sponsor of an ad reports its
expenditure to the FEC or the appropriate state reg-
ulator. Moreover, the disclaimer directly intrudes
into the sponsor’s message: as a result it can distract
the audience’s attention from that message. For
radio and TV ads, it consumes precious (and expen-
sive) on-air seconds.'*® Of course, the case for the
disclaimer is also straightforward and strong. The
disclaimer makes disclosure of the identity of
the sponsor more effective by bringing it home to
the voter as she listens to, watches, or reads an ad.
Moreover, as Citizens United points out, a disclaim-
erfattribution requirement can help dissipate the
confusion as to whether an ad that discusses a can-
didate was sponsored by a candidate, party, or inde-
pendent organization.

The post-Citizens United disclaimer laws and
proposals, however, go further than the measure
sustained in Citizens United. Some would require
not simply that a representative of the sponsoring
organization take responsibility for the message,
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but that the funders (or senior officers of corporate
funders) of these organizations appear personally,
or that their names and addresses be listed in the
ad. Again, these requirements just repeat already-
disclosed, or otherwise-disclosable, information;
take up space in, intrude on and potentially distract
from the organization’s message; and focus greater
attention on the top contributors, particularly, in the
case of the DISCLOSE Act, the significant funder
who must actually appear personally in the ad.
The two post-Buckley cases in which the
Supreme Court struck down disclosure require-
ments'**—Mclntyre v. Ohio Elections Commis-
sion'" and Buckley v. American Constitutional
Law Foundation (ACLF)MS——are relevant but not
exactly comparable.'*® Mclntyre involved anony-
mous leaflets an individual composed and printed
on her home computer and placed on cars parked
in the fot of a middle school at the time of a meeting
concerning a proposed school tax levy. The Court
struck down the Ohio law banning the distribution
of anonymous literature which McIntyre had vio-
Tated because “in the case of a private citizen who
is not known to the recipient, the name and address
of the author add little, if anything, to the reader’s
ability to evaluate the document’s message.”’*"
By the same token, “compelled self-identification™
on a “personally crafted statement™ struck the Court
as “particularly intrusive” and likely to chill politi-
cal speech by ordinary citizens.””’ The new dis-
claimer laws and proposals, on the other hand,
focus on sophisticated broadcast and other mass

10CoNN, GEN. STAT. § 0-621(1)(3).(4).

1IN.C. GEn. S1AT. § 163-278.39(2)(7),(8).

Y2N.C. GEN. STAT. § 163-278.39AM(5)(7), (H(5)-(6).

M35 U.S.C. § 441d(d)(2).

%540 US. at 230-31.

15The DISCLOSE Act did provide an exemption from the sig-
nificant funder and top five funder disclosure requirements for
ads that are of such short duration, that those statements “would
constitute a hardship” to the spomsor; the Connecticut and
North Carolina laws also provide for exemptions for short ads.
YSThis is in addition to cases, such as Brown v. Socialist
Workers ‘74 Campaign Comm., 459 U.S. 87 (1982), in which
an organization can win an as-applied exemption from an
otherwise valid disclosure law on a showing that disclosure
would expose donors to threats, harassment, and reprisal.
7514 ULS. 334 (1995).

1525 U.S. 182 (1999).

"3For a general overview of the Court’s campaign finance dis-
closure jurisprudence, see Richard Briffault, Campaign
Finance Disclosure 2.0,9 ELEc. L, J. 273, 279-286 {2010).
10514 U.S. at 348-49.

311, at 355.
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media ads and on “significant funders™ whose
names might mean something to viewers, who are
unlikely to be chilled by the disclaimer, and who
are subject to disclosure anyway.

ACLF is closer. In that case, the Court struck
down a requirement that referendum petition circu-
lators wear identification badges stating their names
and indicating whether they were paid or volun-
teers. The Court concluded that the badges imposed
a significant burden on political activity given the
reluctance of potential circulators “to face the
recrimination and retaliation that bearers of peti-
tions on ‘volatile’ issues sometimes encounter.”
Moreover, they provided the public with no new
information since a circulator was already required
to give her name in an affidavit filed with the state
when she submits the signatures she has collected.
That much less intrusive form of disclosure satisfied
the public’s informational interest.!>* As in ACLF,
there are less intrusive means of obtaining the
names and addresses of the significant funders
and/or top contributors. However, unlike in ACLF
the new disclaimer laws and proposals apply only
to mass media activity and so do not threaten the
contributors whose names are so disclosed with
the personal discomfort of “volatile” encounters
with other individuals.

The Supreme Court has accepted the principle of
disclaimer/attribution requirements, notwithstand-
ing the interference with the ad sponsor’s message.
The issue posed by these laws is whether the impor-
tant public purpose of making disclosure more
effective can justify including the names of top con-
tributors in an ad and, in the most extreme case,
requiring the most significant funder to appear per-
sonally in the ad (or to have a top executive appear if
the funder is an organization). Requiring nonprofits
to include the names of their top funders in their ads
could pass constitutional muster. With many elec-
torally active nonprofits operating under non-
descriptive names, the statement that a particular
nonprofit paid for an ad may not actuaily tell the
voters “who is speaking about a candidate.”'**
Many electorally active nonprofits are operating in
effect as pools of electorally active firms or wealthy
individuals. If an individual firm or person were to
pay for an independent expenditure or electioneer-
ing communication directly, that sponsor would
have to make the necessary disclaimer. But if
those firms or individuals pool their funds and chan-
nel their expenditures or communications through

BRIFFAULT

an intermediary organization with an anodyne
name, the disclaimer does not disclose their role.
Thus, extending the disclaimer to include the most
significant funder or the top three to five donors is
consistent with the principle supporting disclaimer,
subject to the limitation that the required list not be
so long or time-consuming as to unduly eat into the
campaign message.

But it is hard to see what justifies mandating that
“an unobscured, full-screen view” or a “voice-over
accompanied by a clearly identifiable photograph or
similar image” of the individual “significant fun-
der” or the CEO of an organizational significant
funder appear in a television ad, as the DISCLOSE
Act would have required.”* Given that most fun-
ders probably are not celebrities, it is not clear
that showing the funder’s picture gives the voter
more information than the funder’s name. Putting
the significant funder personally in the ad may be
a way of making the funder take responsibility for
the content of the ad, but the significant funder is
not a candidate, not necessarily the head of the non-
profit sponsor, and need not even be the source of a
majority of the funds used to pay for the ad. The
requirement seems more likely to have the
effect—if not the intent—of discouraging large
donations, which would be unconstitutional.

V. CONCLUSION

It is unclear just how much Citizens United may
be said to have unleashed corporate and union cam-
paign spending. Given the narrow definition of
election-related speech subject to limitation that the
Court had embraced previously, considerable corpo-
rate campaign spending was permissible before the
Citizens United decision. Certainly, corporations
and unions that wanted to participate in campaigns
could have found a way to do so. Nevertheless, Citi-
zens United removed certain legal uncertainties that
might have held certain firms back.

Moreover, Citizens United may have contributed
to the appellate court and FEC rulings that have
made it easier for corporations to pool their funds

52625 U.S. at 197-200.

'*Citizens United, 130 S.Ct. at 915.

DISCLOSE Act, supra note 132, at sec. 214 (proposed new
subsection(e}(6) to be added to 2 U.S.C. § 441d).
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with each other and with wealthy individuals in
intermediary organizations, including nonprofit
(c)(@)s and (c)(6)s. This enables them to combine
their financial strengths; hire skilled political pro-
fessionals to help them hone their messages and
direct their funds to the races where they are likely
to be strategically significant; and, overall, magnify
their electoral impact. It also enables them to avoid
disclosure under current campaign finance law.

But Citizens United also confirmed the constitu-
tionality of applying disclaimer and reporting and
disclosure requirements to the electioneering activ-
ities of politically active nonprofits. Indeed, Ciri-
zens United embraced a fairly broad definition of
election-related communications for purposes of
disclosure and so strongly endorsed the idea of dis-
closure that it has been used by lower courts to sus-
tain state laws that define election-related activity
even more broadly than does federal law.

Thus, Citizens United simultaneously created the
situation which has given rise to an intense media
and public outcry for more disclosure concerning
the sources of funds for the nonprofits that have
been so active in the current election cycle, while
also signaling that more expansive laws requiring
the disclosure of those donors may be constitutional.
Although Congress has failed to take up the chal-
lenge of enacting more effective disclosure measures,
a number of states have adopted more forceful dis-
closure laws and it is likely that more states—and,
possibly, a future Congress—will do so.

These laws will surely raise questions about the
definition of election-related spending, whether a

361

donation to a multi-purpose nonprofit that com-
bines electoral and non-electoral activity is subject
to disclosure, and whether to extend disclaimer/
attribution requirements to include the disclosure
of the identities of the significant funders or top
contributors supporting the electoral activities of
nonprofits. None of these questions have clear
answers. Citizens United supports a broader defini-
tion of election-related spending, but there are still
limits and some laws may press against those limits.
There is precious little precedent concerming the
scope of disclaimer or attribution requirements.
And the law governing the disclosure of donors
outside the context of political committees—and
determining what organizations can be treated as
political committees-—is particularly murky. Much
will turn on the specific laws and regulations adop-
ted and on the outcome of the challenges likely to be
brought against them. The one thing that seems cer-
tain is that there will be extensive and ongoing
debate concerning the content and scope of the cam-
paign finance disclosure laws as they apply to the
nonprofit organizations that have emerged post-
Citizens United as a leading vehicle for independent
spending and electioneering communications.

Address correspondence to:
Richard Briffault

Columbia Law School

435 West 116th Street

New York NY 10027

E-mail: brfflt@law.columbia.edu
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LEAGUE OF WOMEN VOTERS”
OF THE UNITED STATES

Statement by
Elisabeth MacNamara, President
League of Women Voters of the United States
on
The DISCLOSE Act 0f 2012, S, 2219
for the
Senate Rules Committee

March 29, 2012

The League of Women Voters strongly supports S. 2219, the DISCLOSE Act of
2012, which would restore transparency to U.S. elections by requiring complete
disclosure of spending on big-money advertising in candidate elections.

The League of Women Voters of the United States is a nonpartisan,
community-based organization that encourages the informed and active
participation of citizens in government and influences public policy through
education and advocacy. Founded in 1920 as an outgrowth of the struggle to win
voting rights for women, the League is organized in more than 700 communities
and in every State, with more than 140,000 members and supporters across the
country.

One of the League’s primary goals is to promote an open governmental system
that is representative, accountable, and responsive and that assures opportunities
for citizen participation in government decision making. To further this goal, the
League has been a leader in seeking campaign finance reform at the state, local
and federal levels for more than three decades.

We are deeply concerned about the current state of political financing in our
nation. Rather than focusing on the concerns of voters, too often campaigns and
candidates focus heavily on raising funds. And too often, they raise those funds
from sources that seek and receive special access, special consideration and special
treatment once the candidate is elected to office.

There is corruption in our political system. It is the corruption of government that
comes from special interest financing of elections, and it is the corruption of
democracy that comes when a few very loud voices, funded by incredible sums of
money, are allowed to overwhelm and drown out other voices during elections.

But there is yet a third form of corruption — the corruption that comes when the
voters are deprived of the information they need to make informed decisions about
the candidates seeking their votes. Secret funding in elections is anathema in a
democracy.

1730 M STREET, NW, SUITE 1000, WASHINGTON, DC 20036-4508
Phone 202-429-1965 - Fax 202-429-0854
Internet http://www.lwv.org. E-mail: Iwv@lwv.org
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In its ruling in Citizens United v. Federal Election Commission, the Supreme Court opened the
floodgates for big-money special interests in our elections. Corporations and unions can now
make unlimited secret expenditures seeking to elect or defeat candidates. And they can make
unlimited secret contributions to other entities that seek to elect or defeat candidates. This is
unacceptable in a representative system, and we hope and trust that the Citizens United decision
will itself be overturned, limited or corrected.

Right now, however, the most important thing we can do to preserve the integrity of our electoral
process is to increase transparency and let the sunlight shine in. Disclosure of corporate, union
and individual spending in our elections is the key to allowing voters to make their decisions. S.
2219 accomplishes that fundamental purpose.

The DISCLOSE Act 2012 is carefully crafted to require disclosure by outside groups of large
campaign contributions and expenditures ~ those over $10,000 - and includes a valuable “stand-
by-your ad” provision for ads run by such groups. It requires outside groups to certify that their
spending is not coordinated with candidates and, very importantly, covers transfers of money
among groups so that the actual sources of funds being spent to influence federal elections will
be known.

S. 2219 focuses only on disclosure and does not contain elements from previous legislation such
as barring campaign spending by government contractors.

The DISCLOSE Act 2012 builds on requirements already approved by the Supreme Court. In
fact, the Court pointed in the direction of enhanced disclosure when it said that disclosure is
important to “providing the electorate with information.” It also supported disclaimer
requirements “so that the people will be able to evaluate the arguments to which they are being
subjected.” We couldn’t agree more.

Voters deserve and need to know the sources of funding for election advertising so they can
make informed decisions. Secret campaign money has no place in America’s democracy simply
because it undermines the role of the voter and corrupts the election process. Voters have a right
to know -- whether it is a corporation, union, trade association, or non-profit advocacy group making
untimited political expenditures and influencing elections.

Candidates, too, have a need for disclosure of the sources of independent expenditures. There is a
danger that the candidates’ own voices will be drowned out by huge outside spending, and that a fast-
minute onslaught of untrue charges from secret spenders will alter the outcome of an election without
the candidate being able to challenge the sources or to hold them accountable in any way. It is in the
interest of candidates to speak in their own voices and control their own messages so that the voters
can make informed decisions, rather than having unknown and unaccountable spenders distort the
candidates’ views and the voters® responses.

It is especially important to candidates, as it is to voters, that outside spenders certify, as is required
by §. 2219, that they are truly independent of candidacies. Otherwise, a candidate risks having his or
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her opponent direct or influence unlimited secret spending against the candidate. And the voter risks
voting for someone who has hidden his or her campaign tactics and funding sources from the public.

The League of Women Voters is also concerned that campaign finance reform legisiation in general
and disclosure legislation in particular seems increasingly to be decided in Congress on party-line
votes. As an organization that takes its nonpartisanship seriously, we hope that the DISCLOSE Act
of 2012 will receive the careful and thoughtful consideration it deserves. The League understands
that not everyone agrees with our vicws on this subject, but open and honest debate wiil better serve
our country than the pursuit of partisan political power on such a fundamental issue as our election
processes.

Fair and clean elections, determined by the votes of American citizens, should be at the center of our
democracy. Congress must act quickly and enact the DISCLOSE Act of 2012,
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DEPARTMENT OF POLITICAL SCIENCE

David M. Primo I’@@ SCHOOL OF ]
Associate Professor of Political Science and x\\'/ ARTS & SCIENCES
Business Administration

UNIVERSITY» ROCHESTER
March 30, 2012

The Honorable Lamar Alexander

Ranking Member

The United States Senate Committee on Rules and Administration
305 Russell Senate Office Building

Washington, DC 20510

Dear Senator Alexander:

In light of your hearing on S.2219, the DISCLOSE Act, I wanted to offer for inclusion in the record the
attached study on campaign finance disclosure laws. This study utilizes a survey of voters to
demonstrate that disclosure laws do not provide the informational benefits that advocates claim. Survey
respondents were uninterested in campaign finance disclosure information, and moreover, the viewing
disclosure information had virtually no impact on voter knowledge, once other types of information
available to voters, such as a “voter guide,” were taken into account. I hope that you will find this
information useful as you consider the merits of the DISCLOSE Act.

Sincerely,

0 NGO

David M. Primo

318 Harkness Hall - Rochester, NY 14627-0146
585.273.4779 - 585.271.1616 fax - david primo@rochester.edu
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Executive Summary

Disclosure, proponents claim, produces a better functioning democracy: By requir-
ing groups that advocate for or against Issues on the batlot to reveal their funding
sources and how they spend their money, voters gain valuable insights into the
issues themselves and make more informed voting decisions, Even better, they
say, it is a polioy that comes with few costs; it Is "merely” disclosurs.

But what if these claims are wrong? In fact, as this report shows, the research
on the effects of mandatory disclosurs for ballot issue campaigns finds exactly that.
Disclosure does little to help voters and imposes substantiai costs on those wishing
{o patticipate in democratic debate.

To assess the Informational benefits of disclosure, this report uses an experi-
ment to test whether disclosure improves voters' knowledge of where interest
groups stand on a ballot issue. Results reveal it does not:

« \oters have little interest in disclosure data. Among 15 information scurces a
subsst of participants could choose to view— 12 newspaper arficles, a voter
guide and two campaign ads—those referencing disclosure data were by far
the least viewed.

* Viewing disclosure information had virtually no impact on participants’
knowiledge, but viewing the voter guide did.

These results show that voters would bs just as capable of voting in baliot is-

sue elections if no disclosure of contributions and expenditures were required. In a

society where information about politics is everywhere, any additional bensfit from

disclosure faws s close to zero.

Moreover, earlier research has established that disclosure burdens would-be
speakers with cumbersome and complicated red taps and puts them at risk for
legal sanctions {or worse; for mistakes. Research also shows that loss of privacy
and fear of retribution for backing a controversial position deter contributions to
ballot issue campaigns.

Surprising as it may seem, the current regime of government-forced disclosure
does virtually nothing to improve public discourse on ballot issues. indsad, disclo-
sure stifies debate by making it harder for people to organize and participate in the
process. If, as even disclosure proponents agres, the goal is a freer, more robust

demaocratic process, fifting burdensome disclosurs laws is the place to start.
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Introduction

Imagine that yon bad to send a government
official a note each time you did something
political, whether it be anending a rally, volun-
teering on 2 campaign, posting o a blog or even
conversing with friends over drinks. Now imag-
ine that this information would be made public
by the government. Would your conversations
with friends change? Would your other political
activities change? For many of us, the answer

would be yes.

OF course, in most cases you can voluntee
on a political campaign withous registering with
the government. You can talk with friends without

registering with the government. But when you

decide to spend money on politics, whether by
contributing to a candidate or a group or even

collaborating with like-minded individuals on

political activities, everything changes. You often

are required to file complicated forms with the

government. Your personal information, includk

ing your home address and employer, is likely to
be posted on the Internet in handy searchable
dambases. The release of this information has led
to lost jobs, vandalism and even violence.!

You might think there would be a good

reason for collecting this informarion, but in the

¢ ation is surpris-

se of ballot issues, the justifi

ingly thin. In the case of conwibutions w the
campaigns of candidates for office, the 1.8,

Supreme Court has determined that the fear
of actual or perceived corruption justifies the
disclosure of conributions to candidate cam-

paigns.? In the cas

se of ballot issue campaigns,

however, the “candidate” is a policy position,

and no such ant-corruption ratonale exists,

Those who want to justify disclosure for

ballot issue campaigns instead rely on other
rationales, claiming that vorers can make bet-
ter decistons if they know who supports these
camnpaigns. Disclosure is thought to be the most
straightforward way to learn this information. I
you know that Pepsi contributed funds o fight
the “Ban Soft Drinks™ ballot issue, the argument
gc
mine where you stand on the measure.

es, you are now betterpositioned to deter

Another, related rationale is that the
government must protect voters from mislead-
ing information in carapaigns. For tnstance,
discloswre proponents woukd argue that Pepsi
should not be able 1w anonymously create a
“shadowy” group with a name like Support Chil-
dren’s Health that advocates against the “Ban
Soft Drinks” initiative. Disclosure laws allegedly
prevent voters from being duped by an ad about
the health benefits of soft drinks paid for by Sup-
port Children’s Health,

The fandamental premise of disclosure laws
is that information about who contributes and
spends money for political purposes can only
benefit society, improving voter knowledge and
holding individuals and groups accountable for
their speech, With rare exception, the benefits of
disclosure Iaws are viewed as so self-evident that

data pointing t those benefits s

But, as is 50 often the case when someone

s in fact

claims something is “self-evident,” ther

no evidence to support the benefits of disclosure.
This pattern should be familiar to obseryv-

ers of campaign Guaoce law: The benefits

of campaign finance reform are taken o be

selfievidently farge, when in reality they often

approximate zero, Meanwhile, the costs are as-
sumed 1o be nonexistent when in reality they are
substantial. This is true of public financing for
campaigns, a reform which does linle 1w improve
competitiventess or faith in government and can,
as in the vase of the recently overturned Arizona
“Clean Elections” law, impinge on speech in

s

an nnconstitational manme nel it is true of
disclosure laws for ballot issue campaigns, the
topic of this stdy.

This report is a lesson in contrasts. While
the costs of disclosure have been established, the
benefus of disclosure have always been assumed
to exist, But when actual research on the ben-
efits of di

cmerges is very different.

tosure is considered, the picture that

This report is organized into wo main

cusses several studies

parts. The first part cli

demonstrating the costs of campaign disclosure.
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The Burdens of Disclosure

Red Tape

Campaign finance disclosure laws place burdens
on individuals who work ogether to speak out
on a ballotissue. I they spend all but a minimal
amount or receive virtually any contributions
{monetary or in-kind) tn support of their efforts,
they enter a byzantine world of complicated

paperwork and onerous regulations. Unless

they are experts in campaign fnance law, or
can afford to hire one, these would-be speakers
run the risk of making errors thas could cost
them thousands of dollars and lead 1o damaging

fawsuits,

University of Missouri economist Dr. Jefirey

Milyo demonstrated just how confusing these
regulations can be. Milyo asked 255 ordinary
citizens o complete the paperwork required
w0 speak as a group on ballot issues in one of
three states—Colorado, California or Missouri?
Participanis inclnded nonstudent adulis aged
25 to 64 in Colmnbia, Mo, as well as graduate
and undergraduate students at least 20 years of
age at the University of Missouri.

Milyo surveyed participants in advance of

the expertment to gauge their knowledge of

osure requirements. Only seven percent
of the respondents were aware that groups of
citizens had to file forms with the government

to speak as a group on a ballot issue. In other

words,

ens wishing to participate i the po-

litical process may wwittingly break the law and

expose themselves to government fines, govern-
ment lawsnits and even lawsuits from political
opponents.

This threat is not hypothetical, Six residents
of Parker
to oppose the annexation of their neighborhood

orth, Colo., banded together in 2006
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into a nearby town. They, like the 93 percent of

thos

supveyed in Milyo

8! Udy. WEre unaware
that their loose collaboration required them 1o
register as an “issue committee.” Supporters of
the annexation, seeing an opening thanks o
Colorado’s campaign finance disclosure laws,

sued th

residents for failing to register and
s like

keep track of their spending on materiz
poster board and markers.”
Mi

with disclosure laws

o's experiment shows that compliance

challenging even for

citizens who are aware of them, Milvo presented

the 2

3 participants with a scenario for a group

called “Neighbors United.” This fictional group
received a few contributions—some large, some
small, some anonymous, some named, some
monetary and some nop-monetary—and made
only one expenditure. This patern realistically
replicates that of a small group of like-minded
citizens as opposed to a large interest group.

The experiment wa

not designed to set the par
defpants up for failure, Itasked them w do no
more than would be expected of a typical citizen
participating in a ballotissue campaign.

Yet fail they did. Overall, the mostly college-

educated respondents completed just 41 percent

of tasks correctly. Respondents had touble
reporting non-monetary contributions, such as

a discount given by a Tishirt maker, as well as
handling anonymous donatons and aggregating
contributions by donor. Only one participam
asked to complete the Missouri forms real-

ized that a campaign event resulting in $15 of
congributions requires the filing of a statement

providing details about the event.

In a subsequent debriefing, nearly all par-

ticipants expressed frostration with the forms—

orse than the TRS!” wrote one responderit—
and a sizable majority believed that knowledge

of the red ape ciated with disclosure would

deter citizens from participating in the political

process.
These results are consistent with a basic te-

net of econonid axed, you

When something is

getless of it. Disclosure laws that burden ¢k

with confusing reporting requirements and the

DBURE: HOW CAMPAIGN FINANGE DISGUOSURE LAWS FAR T2 INFORM ViXTERS ARD STIFLE PUBLIC DEBATE

By Paul Sherman, Institut

Should grassroots groups of ¢ have to comply with campaign finance
laws that the U.S. Supreme Coust has held are unconstitutionally burdensome
{or corpotations fike General Motors and unjons like the AFL-CI0?

For oo many groups, that Is the reallty of politicat participation, as Nathan
Worley, Pat Wayman, John Scolaro and Robin Siublen learned when they joined
together to oppose an amendiment to the Florida Constitution in 2010

The target of their concemn was Amendment 4, which was popularly known 3
the “Hometown Democracy Amendment.” Amendment 4 would have required
that municipalities that adopt or amend their local comprehensive Jand-use plan
submif the changes to a referendum of the voters.

Nathan, Pat, John and Robin thought Amendment 4 was an affront to property

rights that would stifle economic growth in Florida—and they wanted other

voters to hear that view. So the group decided 1o poo! their resour

run ads on their local talk radio station, usging the public o vole against the

amendment. But, thanks to Floride’s campaign finance laws, such sportaneous
o s all but imposs

For Nathan and the ofhers, guing forward with their plans would have triggered
amountain of red tape, because under Florida law, anytime two or more people
gel tagether to advocate the passage or defeat of a ballot issue and ra

spend more than $500 for the effort, they become a fully regutated “political
committee.”

What does this entall? First, Nathan and the others would have fo register with
the state and establish a separate bank acceunt.” Then the group could run ifs
ads, but if would have to keep meticulous financial records and report all activi-
. And unlike most states, Florida does not place any lower limit on contriby-
fions and expenditures that have to be reported—even a one-cent confribution
must be separately emized, including the contributor's name and address, and
reported to the state.

Wading into a complicated area can be dangerous and the penalties can
he severe. if Nathan and the others speak without complying with the law, they

i face civil or criminal fines of up te $1,000 per violation and even up to one
year in jail

As Pat Wayman said, “These laws make politics inaccessible to commen

itizens; you need to hire an attorney to make sure you don't get in trouble with
the government. We shouldn't have to file any paperwork, o hire accountants or
campaign finance lawyers, Just fo exercise our First Amendment rights.”

Rather than remain silent, Pat and the others have chosen to fight back. In
Qctober 2010 they flled a federat lawsuit 1o strike down Florida’s burdensome
campaign finance laws, relying on a 2010 Supreme Court decision that held
that similar laws were unconstitutionally burdensome for corporations and
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REPORTING ERRORS BRING CRUSHING FINES
By Paul Sherman, Institule for Justice staff attorney
1 2002, €2

ofyn Knee volunteered her time and energy to camp: g for a

focal ballot issue that would alfow San Francisco to break its ties with power
company Pacific §
bt

. Knee had been a legal assistant for 26
ith campalgning or with campaign fina
50 she hiredt an accountant to help her with the bookkeepin

Five years fater—with the election over and the ballot issue she championed
ed—ife records from Knee's now-defunct ballot issue commitiee were

with over $26, ()OU n fmes

Knee Is not the first {o be hit with exorbitant fines by the Fair Pol
ion (FPPCY, the agency charged with enforcing C
s. Nor is she fikely 1o be the last. California's campaign finance laws
are so complex that erors—and fines—are practically inevitable.

itself reached this
and Unduly Burdensom: it
of 1974 in California.” As pan of that repori the FPPC (ondm ted an axpex
ment that asked individuals with different levels of campaign experience 1o
fill out campaign finance disclosure forms. As in Milyo's iment {s
4), participants performed miserably. The FPPC found that “[ejven participants
i mpaigns” could not fitt out the forms “without making

concltision in a 2(‘00 slurw titted iy Cnmp lex

a$267 fin Noi e’ven/one gﬂts off so 3 (.dhk\m n% Agamst (,m
ruption was slapped with an $808,000 fme for reporting errors——at that paint

fine in the agency's history—despite having spent only $103,091 In
support of a recall campaign.®

Although Knee escaped financial ruin, her experience was anough o conving
fer not to get involved in political campaigns in the future. As she said, " would
never do this again. it totally discourages grassroots” campaigns.*

AR TO INEGRM VOTERS AND STIELE PUBLIC

specter of fines and lawsuits are a de facto tax on
speech, Cambersome reporting requirements
represent a very real threat to political participa-

tion,

Fear Factor

Disclosure laws place a second set of burdens

on citizens, Individuals who conuibute w ballot
issue campaigns will have their nanie, address
and often their emplover reported publicly for

donations above a certain {typically very fow)

old ¢ For

thr omebody who is publicly active
in politics, this requirement may be a minor oui
sance. But for somebody who wants to support
a cause privately, governmentforced disclosure
may present a significant barrier.

Such privacy concerns are heightened by
easy access w0 information on the Internet. Be-
yond the information directly available from the

govermuent, several websites aggregate donors’

identities and conuributions in ways that harness

the latest

chnology. The Huflington Post's
Fundr:

ite uses Google Maps so viewers can
sec who in their neighborhood has made politi-
cal contributions.” There is now even a program
that scans e-mail inboxes and then “allows you 10
see the political contributions of the people and
organizatons that are mentioned in the e-mails
you receive.™

Concern about privacy comes not just from

potitical views being revealed, but also from per-
sonal contact information heing posied online.
Gi

when a simple campaign donation landed her

¢l Brienza learned that lesson the hard way
on the target list of a domestic terrorist group
(see sidebar p. 7).

Disclosure laws, in other words, make it
much more difficult for people t sapport policy

posttions anonymously. Even if they do not fear

retaliation, they may simply desire the same

privacy for contributions that their vote receives

at the ballot box.
Thi

pardcipadon and may lead ¢

acts as another tax on

ar factor”

izens to forgo

giving to ballot issue campaigns. When De. Dick

Carpenter of the University of Colorado and the
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Institute for Justice asked survey respondents
whether disclosure of their name and address

wondd lead them 1o think twice about contribut

ing, about B0 percent sald that it would.® When
asked why, respondents cited retaliation fears
more than any other reason except a general

desire for privac

Support for disclosure laws generally varies
depending on whether the question is framed

as the disclosure of other people’s informaion.

or ene’s own, what Carpenter dubs the “disclo-
sure for thee, but not for me” phenomenon.’
Eighty percent of voters favored the disclosure
of contributors” identities,” but only 40 percent

favored disclosure of their contributions if their

name and address is resealed, and even fewer—
Jjust 24 percent—favored disclosure if their
employed

s revealed.” Respondents expressed
concern that their job could be in jeopardy or

that they counld face retatiation from a union for

voting on “anather side” of the issue.™

In the ab:

. then, citizens may fa

or
disclosure, but when the consequences of dis-

closure are personalized, their opinions change

dramatically, If we are concerned about disclo-

re’s impact on political participation, what
matters is not whether people like the idea of
disclosure in the abstract, but whether it causes
them to partcipate less. Carpenter’s survey and
the experiences of people like Gigi Brienza

sug-
gest that it does.

Purported Benefits of
Disclosure

Turning to potendal benefits, campaign finance

cisclosure Taws for ballot issues, unlike for candi-
date campaigns, cannot be justified on corrup-
tion or appearance of corruption grounds, since
by definition ballot issue campaigns are about
issues, not candidates. The justification for these
laws, if provided, relies almost exclusively on the
purported informational benefits of disclosure,
This section reviews these claims and shows why

there

s good reason 10 doubt them. The next

section presents new results from an experiment

DBURE: HOW CAMPAIGN FINANGE DISGUOSURE LAWS FAR T2 INFORM ViXTERS ARD STIFLE PUBLIC DEBATE

SINGLE CONTRIBUTION EXPOSES
DONOR TO THREATS

By Paui Sherman, Instifute for Just

it is well known that campaign finance disclosure can lead fo retaliation for
making contributions to unpopular candidates or causes. What is fess widely
recognized is that campaign finance disciosure can &

harassment fhat are unrelated to a donor's political views—and even more
dangerous.

Consicter Gigi Brienza. in 2004 she attended a speech given by th
ndlidate Johin Edwards. She was inspired by his messag
make a $500 polifical contribution to his campaign.

Two years fater, she found herself the larget of an animal-rights terrori
And, according fo the FB!, campaign finance disclosure made it possible.

Brienza was targeted by a group called Stop Huntinglon Animat Cruelty {SHAG),
HAC’S mission is to put an animal-testing laboratory called Huntington Life

Sciences out of business by any means necessary—legal of illegal. SHAC

does not just target Huntington, it also targets employees at companies that do

husiness with Huntington, companies fike pharmaceuttical manufacturer Bristol-

M quibb, where Brienza worked at the time.

Because Brienza's contribution to Edwards' campaign was greater than $200,
federal faw required that her name, address, occupalion and employer be
disclosed on the website of the Federal Efection Commit EC), whe:
information was accessible to anyone with an Internet connection. Thi

enough to put Brienza and about 100 of her colleagues in SHAC's erosst

Using the FEC’s database, SHAC was able fo search campaign finance records
for the home addresses of peaple whe worked for companies affiiated with
Huntington. SHAC usert ihis disclesure data o generate a fist of “targets,” which
it posted under the ominous heading “Now you know where to find them.”

Luckily, Brienza was never attacked, and many of SHAC's leaders wers subse
quently arrested. But her experience demonstrates that, particalarly in the Intel
net era, fhere are social costs to disciosure that go far beyond partisan political
retaliation. The abuse of disclosure data by groups like SHAC is a threat that
cannot be predicted or protected against, except by citizens restricting them-
selves fo making contributions smatler than the legal hreshold for disclosure.

Sadly, this is what Brlenza now feels compelied to do. After recounting her sto)
fas concluded, ™ § am moved to write a check in the

future}, { will fimit my contribution to $199.99: the price of privacy inan

voyeuris and the cost of security in an age of domestic terrorism.”"
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that further challenges the conventional wisdom
on disclosure,
FOR THEIR OWN CONTRIBUTIONS,
PEOPLE PREFER PRI Do Voters Want Disclosure
Astrvey of more g bafiot is ¢ information?
Ja
Voters can obtain disclosurerelated information

in one of two ways. They can ac

a govern-
ment or private dasabase, typically now web-
based, and review contributions and expendi-
res, Or they can obtain disclosure information

indirectly from the media, campaigns and other

“opimion leaders” or “eli newspapet, for

instance, may report on which interest groups
have spent funds in support of or opposition to
a battot issue.

There is good reason to question whether

voters would ever access this information direcdy

Trom state disclosure websites. Voters

incentive to be “rationally ignorant,” gathering

very litde information in making voting deci-

sions. Anthony Downs,® who first developed this

idea, noted that political information gathering

s time-consuming, so people will do it only if the

benefits outweigh the costs. As Downs found, for
most voters gathering information s typically

not worth the cost in time

pent.!®
The idea of “rational ignorance” isnot a
commenton the inrelligence or open-mind-

edness of vaters. Tt simp

acknowledges that

people have many demands on their tme, and

for many, spending time researching political

st. So they make a voting

ues may not top the
decision based on what they already know
Thus, the notion that a voter will sit down
at a computer and search databases for informas
tion on interest groups strains credulity, Ivis no

surprise, then, that the Garpenter swrvey found

that less than half of re: aimed 1o

pondent

have awareness of disclosure laws and only a

third claimed o know where 1o access disclosure

information.’”

Since direct acquisition of disclosure
information is unlikely, the second means of

information acquisition—"information entre-

ical focus for reformers.!®

prenewrs’—is the ty

Information enwepreneirs include the news
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media, think tanks and other groups that dis-

minate information. Certainly the news media
reports on campaign finance disclosure, and of
cowse candidates and interest groups reference

campaign finance information in adve

But how prevalent, really, is this kind of activ-

ity for ballot issues? The answer, according 1o a

review of campaign information in Colorado’s
2006 ballot issue election, is not muuch,

Only 4.8 percent of newspaper articles, edi-
torials and letters 1o the editor; think ok and

nonprofit material

te-produced documenia-

tion; and campaig rated docs ion
referenced disclosure information. That figured
dropped to 3.4 percent in the two weeks leading
1w

up 1o the election.

This finding is not an anomaly. Professor

Raymond La Raja examined articles for stae-ley-

ampaign finance from 194 newspapers cover-
intg all 50 states from 2002 to 2004. He found
that each newspaper averaged only about three

£

stories pe

car regarding campaign finance.

And less than 20 percent of those stories fell

into the category of “analysis™the category that
wauld provide information about contributors

o campaigns.

tudies establish that information

about who contributes o ballot issues and other

statewide races is not, in facy, used extensively

By information entreprencurs in communi

ing with voters

The experiment reported below

complemonts this research by directly assessing

voters” interest in and use of disclosure-related
information o the form it s most likely to be

acquired—irom elites. The results of the e

ment buttress the above findings by showing that

voters do mot demand disclosure information.

Does Disclosure Help Voters Vote?

In asecond chaim, disclosure advocates assert

that “improving voter competence is the most
persuasive rationale” for disclosure laws regard-
ing ballot issues.” One legal scholar writes

that “the real role of disclosure is voter infor-

mation, not corruption-deterrence,” arguing,

“[Information about the contributions w and

DBURE: HOW CAMPAIGN FINANGE DISGUOSURE LAWS FAR T2 INFORM ViXTERS ARD STIFLE PUBLIC DEBATE

DISCLOSURE ABETS POLITICAL INTIMIDATION

By Paul Sherman, Institute for Justice staff atiorney

Like many people, professor of law and former congres
L. Huffman had always assumed that public di re of political contributions
was a good thing. But Huffman's opinion changed when he ran for office as the

ction by discouraging support for chalfengers.™

How does it work? By giving incumbents the power to infimidate even small-

Achalfenger seeks a contribution from a person known 1o sup-
port candidates of the challenger’s party. The patential supporter
responds: “Pm glad you're running, | agree with you on almost
everything. But | can't support you because | cannot risk getiing
my business crosswise with the incumbent who is likely to be re-
elected.”

Huffman is not the first political challenger to experience firsthand how dis-
closure can chilt pofitical parficipation to the benefit of incumbent candidates.

1n 2008, West Virginia Attorney General candidate Dan Greear volced similar
concerns during his campaign fo unseat incumbent Attorney General Darell
McGraw, noting, “f go to so many people and hear the same thing; 1 sure hope
you can heat him, but { can't afford to have my name on your records. He might
come after me next.""

Ineumbent candidates are ot the only ones who use disclosure information
{o retatiate againist their politicat opponents. The 2008 federal elections saw
the creafion of “Accountable America,” a group that pledged fo “confront
donors fo canservative groups, hoping to create a chiing effect that will dry up
contributions.”

Unfortunalely, legal standards adopted by the U.S, Supreme Courtdofitte to
jon, The Court has held that individuals and

able probability” that disclosure “wift subject them to thrs
als from either Government officials or private parties.”

Supreme Court Justice Clarence Thomas has observed, this supposed
ice, it is almost impossible o meet
reasonahle probabi tandard unless a group of individual has already
suffered retaltation. The result, as Justice Thomas notes, is “a view of the
First Amendment that subjects citizens of this Nation to death threals, ruined
careers, damaged or defaced property, o pre-emptive and threatening warning
as the price for engagh
First Amendment protection.”
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expenditures by groups supportng or oppos-
ing a measure can be quite helpful in under-
MEDIA MAKE LITTLE USE OF standing the likely consequences of what may
DISCLOSURE INFORMATION be a difficultto-parse messure.”™

T B More simply, the argument is that baliot
issues can be confusing and voters may have
timited knowledge about the issues being con-
sidered, So knowing the identities of supporters,

thanks to disclosure, can provide voters “cues”
or “shorteuts” as to how to vote, especially if the
“right” information is disclosed **

For example, if voters know that the Sierra
Club or the NRA backs a measure, this provides

information about its impact, even if voters do

not know much else. For cues ke these to be
useful, proponents argne, three things must be
true. Fivst, voters must correcty associate the
group with a viewpoint—the Sierra Club with a
pro-envirominent view and the NRA with a pro-
Second Amendment view. Second, the group
must be siewed as credible. Finally, voters must
Kknow the groups backing or opposing a measure
in time to affect their decisions.®

So far, this is a plausible story. However,
in the leap from cues to governmentforced
disclosure, the story runs into wouble, For
disclosure advocates, the state is justified in
casting a wide disclosure net because we canpot

know in advanc

which groups that conwribute
o campaigns will provide useful cues.™ All must
be disclosed, because some of the informadon
could be uselnl to voters.

There ave several problems with this claim,
First, notice that cues will be most helpful from
organized interest groups with well-known or

casily discovered viewpoints. Such groups typi-
cally work to promote their views i the media
and directly to voters, so they provide cues tor
voters without disclosure. Second, and relased,

there iy a wealth of information avaitable to

voters other than campaign finance records, It

is not clear that mandatory disclosure adds
that, Third, a lot of disclosiwre information will

provide no useful cues at all, most especially the
fatory disclasi :

identities of individual donors unknown to most

a
La Raja. K. J. {200

e
nal,
people.
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So the real question is not whether cues are

helpful—some may be—but whether mandator

diselosure adds usefid information beyond what
would be available in a world without these laws.

fn the language of econornics, what are the

ma

nad henefits of disclosure? That is the ques-
don my experiment is designed 1o answer. But

earlier re:

carch and three examples give reason
to doubt disclosure’s marginal benefits.

Insurance Reform in California:
Cues Do Not Require Disclosure
Polit

the seminal statistical work in the area of voter

cal scientist Arthur Lupia has conducted

cues on ballot issues.® Lupia surveyed voters
on five ballot measures dealing with insurance
reform in California. He found that knowing
the positions of the inswrance indusury or wiad

Jawyers on the measures enabled voters o vote

as if they knew more about the measures than
they actually did.®

This suggests that cues are sometimes
uselul, but it does not speak o the marginal
benefits of disclosure. Although Lupia’s research
is often used to justify campaign Gnance dis-
closure laws, the positions of wial lawyers and
the insurance industry on these propositions

would presumably be easy for media and other

elites to discern withow disclosure of campaign
contributions or spending. And it is from these
sources that less informed voters are likely 1o be
getting their information.

In fact, the California Ballot Pamphlet for

1988, which contained pro and con statements

for the five ballot issues discussed in Lupia’s
study and a description of the Taw's impact,
provided a wealth of information for voters,
whether they read it themselves or received the
information indirecty from opinion leaders.
Since California, like all ballot issue states,
provides disclosure data, many of the pro and

con argumer

in the pamphlet referenced this

er; the disclosure in-

data. Importantly, howe
formation provided litde additional information

for voters beyond the other information in the

pamphlec. For example, in the “Argument for

Proposition 100,” advocates claim that compet-
ing propositions on the ballot were written by
insurance companies. In a rebuttal, opponents
noted that Proposition 100 was written by wial
lawyers. Opponents also mentioned that trial
lawyers were funding Propuosition 100 efforts,
but this information is superfluous once we
know that opponents of Proposition 100 align
it with wrial lawyers. Overall, then, the marginal
benefits of disclosure information are probably

closc to zero in Lupia's study.

Land Development in Florida:

Flood of {Non-disctfosure} Information

Turning to a more recent example, consider
Amendment 4 from Florida’s 2010 ballot. This
ballot issue dealt with land development issues,
Disclosure advocates argue thar disclosure is
necessary because, otherwise, voters would be ig-

novant about where interest groups stand on the

ue and would be unable to wse this informa-
ton to make informed voting choices.

But consider the results of a search for
{*fAmendment 4” Floridal using Google’s search
engine. Clicking links based on this search, 1
tearned that a group created by the Chamber
of Commerce, Vote No on 4, built a coaliion
of 820 members, 4,000 voluseers and 15,000

Facebook fans in oppos

tion 1w the ballot issee.™

Talso learned that the Florida Chapier of the

American Planning Association opposed the

ballor measure,™ A follow-up search of {"vote no
on 4" and coalition members} led me o discover
that Realtors apposed the ballot measure. Real-

tors were ot shy about their opposition, engag-

ing in several grassroots effors, such as passing
out stickers and posting yard signs.™

From looking at the website of one inte
group involved in the Amendment 4 debate,
Florida Hometown Democracy, I learned that the
Audubon Society of the Everglades endorsed the

amendrent, as did Clean Water Action, Friends

of the Everglades, the Sierra Club of Florida, FL
Public Interest Research Group (Florida PIRG)
and the Save the Mapatee Club.™ To be listed as

an endorser on this website, 2 group or individual
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INSTEAD OF RESPONDING TO OPPONENTS,
FILE A CAMPAIGN FINANGE COMPLAINT

By Steve Simpson, institute for Justice senior attorney

Whether disc aws provide any useful information o voters is question-
able. But the faws are clearly effective al one thing: arming pofitical rivats with a
weapon they can use against their opponents

Most states aflow citizens to file complaints against those they think have
Viokated camipalgn fhance laws. In some states, private citizens can actually
prosecule afleged violators i court, This may sound like an effective enforce
ment mechanism, but as Colorado political strategist Floyd Cirulli once testif
“[Alnyone can use [campaign finance complaints] strategically to create an
issue” In a political campaign.'

indeed, David Flagg, the investigations manager for the Florida Elections Com-
mission, estimates that 08 percent of the complaints the Commission receives
are “polf ted.™ According to Flagg, campaign finance complains
are often fled by individuals seeking “to purish their poRlical opponent™ or to
“harass that person or otherwise divert thelr attention from thelr campaign.™

That happened in Colorado in 2006 when a group of neighbors opposed the
annexation of their neighborhood into the town of Parker (see page
becoming annoyed at the group's comments in the local paper, proponents
of the annexation filed a complaint against the group alleging violatiens of
disciosure laws, As one of the proponents later explained, “We did that acti
because those fannexation apponents] refused to debate us.

California has one of the most onerous private complaint provisions in the
country. The law not only allows private parties to file and prosecute complaints
agalnst others, it provides a financiaf incentive to do so by atlowing complain-
ants to keep a portion of the fines assessed for violations.

According to efection law expert Robert Stern, who worked for the California
Secretary of State and the Fair Pofitical Practices Commission, private com-
plaints were often baseless or brought to give one compefitor In an election an
i cominission appointed by the
tale's private enforcement

Disclosure faws are complicated, making mistakes more likely, especially for
peaple who tack the experience of palitical professionals. With private complaint
provisions on the books, 1 of making a mistake often become prohibi-
five. The result, ironically, is that disclosure laws whose avowed purpose is to
inform voters may actually end up silencing speech.

AR TO INEGRM VOTERS AND STIELE PUBLIC

sinply filed out a form giving consent. A finan-

cial contibution was

not required.

All of this information came from press
releases or staternents on the websites of groups
involved in the inftiative and was nofrelated to
governmentforced disclosure. Yet, from these

simple searches that wok minutes w perform,

Tlearned that environmentalists and interests
opposed to development were on one side of
the issue, and development supporters were on

the other,

This flood of information available to voters
and elites about the supporters and opponents
of Amendment 4 without recotrse to disclosure
raises a fundamental question: To the extent
that voters use the support and opposition of
interest groups as cues to determine how to vote
on a ballot issue, what additional benefit does
knowing who contributed financial resources

o the debate provide, above and beyond what is

already available withowt disclovwré The answer is

not much.

Balot Issues in Colorado: “Information
Entrepreneurs” May Not Transiate Disclosure
Information into Usefui—or Any—Cues

As part of a study of batlot issues in Colorado,

discussed carlier in this report, Carpenter used

wo darabases, Lexis)

exis and ProQuest, o

gather all news media sources mentioning issues
on the 2006 Colorado general election ballou
He also searched for mentions of hallot issues

ions

from think tanks and nonprofit organi

and did a general Interner search w discover

other Soure information, inchuding the

state’s voter guide. Al told, from January 1
through November 7, 2006, voters had access o

more than 1,000 pieces of information that dealt

with ballot issaes. Recall that only a tiny fraction
of this information—less than 5 percent—is
disclosure-related.

Te is difficult to understand how this vesult

can be squared with claims that disclosure is

tal” for voters in the batlot issue process. Is that

tiny fraction of information se important that

without it, the other 95 percent of information
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is not helpful? Do the 320 editorial references to
ballot issues not help voters enough? Do the 577
news article mentions leave out key pieces of in+
formation? Do the state’s voter guide, think tank

publications and campaigt

generated material
fail 1o inform?

Moreover, research shows that even when
media outlets make use of disclosure, they do

not.do so in ways that are likely to provide vot-

ers with useful information. La Raj’s study of
candidate campaigns showed thay, while “better”

disclosure laws produce fewer stories focused

an the “horse race” for money, “better” disclo-

sure faws have livle effect on the prevalence of

. including those that provide

analysis storie:
nformation about canpaign contributions >
Some rescarch even shows that people who are
beuer educated—and therefore are more likely
1o read newspapers—do worse than lesswelledie
cated respondents in estimating various aspects
of campaign finance, including the amovnt of
money raised in campaigns.®

If the news media rarely reports disclosire
information, it *better” disclosure laws do not
muke for better reporting, and if those who read
newspapers more actally know less about cam-
paign finance, it is hard to see how disclosuwre s
making voters more informed.

On top of that, cues may not be all that
valuable for the average voter. Research on
information processing in campaigns has found
that heuristics (or shortcuts to decision mak-
ing) belp experts make “better” decisions, but
do tide for political novices.™ Others express
skepticism about cues, noting that people often
lack sufficient baseline knowledge to use them
effective

Even supporters of disclosure stop short of a
full-throated defense of the cue-based argument.
One writes, “{Mlore study is required before we
can reach conclusions about whether cues actu-
all
dmes unexpectedly o undermine it

or work some-

MProve Voter competen

Another
expresses skepticism that more information is al-
g

and stringent disclosure laws could, paradoxical-

ssure: “[M]ore encompas

ways better in di

voter-education value. Voters

Iy, undermine. i
are unlikely to be able ( process everdncreasing
amounts of campaign finance information,™
Contrast this with the wealth of ruly useful
ron-disclosure information available from my sim-
ple Google searches on Florida’s Amendment

4. They nrrned up not only information about

who was on which side of the issue, but also why.

These interest groups were eager to explain the

issue (o voters as they saw it

Would Voters Be Misled Without
Disclosure?

Disclosure advocats

third claim is that disclo-

2

sure keeps voters from being misled by “shad-
owy” interests. The essence of this claim is that
so-called “veiled political actors” somelimes try
to hide their financial support for or againsta
balot issue. Disclosure advocates oudine four

concerns with such “veiled” interests:

‘They ty to hide hehind “pawriotic or
populist sounding names. .50 that voters
will incorrectly assume that these groups
support isues Hkely to be aligned with

their interests.”

2

They may be created to disguise “notori-

ous” endties that lear voter backlash,

3) Organizations with broad name recogni-

tion and established credentials may be
used as vehicles for other interests not

normally associated with the organizatons.

“Veiled” groups may want to hide
[onding that is coming primarily from
out-olstate sources, since knowledge of
significant ourof-starefimding could
serve as a “cue that the issue is not neces-

sarily in the best interests of the state or

26118,

it

What links together these four points is the
notion that voters are being deceived i ways

that affect the voting decision when they receive
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nformation from groups hiding their financial
support. The Tack ol information, or erroneous

mformatio

, about who is backing a particular
message may improperly alter how campaign

information is pro

ed. But, again, it is im-
portant to consider the role of such groupsina
world withous disclosure.

Hons

First, it need not be the case that dec
always improve due to the disclosure of fund-
ing sourees behind ballot issues. A focus on the
messenger may distract from the message.®
Just because an intervest is from out-ofstate, for
instance, docs not necessarily hmply that the
s will not benefit voters. After
<t by

a well-organized interest that seeks significant

position it espous

all, 2 ballot issue may have been propos

benefits at a very high cost to unorgantzed tax-
pavers, If an opposing interest is ourofstate or
“notorious” but has worthwhile information to
share, it might have greater impact without the

baggage associated with the inter

group name
or location.

In other words, when voters have biases
[or or against a particnlar group, anonymously
provided information may be the better bet for
effective information transmission about a ballot

issue

A rule against anonymity disadvantages

such groups, and the perspective they wish wo
share, in public debate.

Second, the media and opposing inter-
ests have an incentive to call into gqueston
staterments by “veiled political actors,” so such
groups hardly get a free pass, In a world without
governmentforced disclosure, those groups that

choose not to share the identities of financial

supporters run the visk that opponents and vot-

ers will question their motives, The give-and-take

of the political process and the watchdog role of

the press exist even in a world with anonymous

L

speech, Thy similar to those supposedly
provided by disclosure would still be available

For instance, suppose that a group catled

Cadifornians for the Environment (CFE),
secretly funded by a business that poltutes
significantly, advocates against a ballot issue that
would limit pollution. The Sicrra Club or similar
group would be very likely to call the CFE’s mo-
tivations into question. The actons of the Sierra
Club wontd provide a cue to voters here, and it

Is diffienlt to see what marginal benefits would
exist for most voters from knowing that the CFE
is funded by the polluting business, given the
statement by the Sierra Club.

M

under pres

&

donors may reveal their identities

sure from others. For instance, nearly
immediately after the onset of media scrutiny,
Ed Conard identified himself as the funder of

a corporation named W, Spann LLG that in

wirn contributed $1 million dollars to a “super

supportive of presidential candidate Mitt
Romnep®
A world without governmentforced disclo-

sure does not mean a world without informa-

ton—or even a world without volunary disclo-
sure on the part of many groups. Thus, we come
back to the central question: Does mandatory
dhisclosure yiekl awy marginal benefits, given all the
other information available about ballot issues?

That is the focus of my experiment,

Assessing Disclosure’s Marginal Benefits

To examine the marginal benefits of disclosure,
1de
had the chance 1o vote on a ballot issue, but

igned an experiment where participanis

different groups were given access w different

@

information about the issue. This design allowed
nte to assess (hree aspects of voter behavior in

ballot i i, are voters interest-

1e campaigus. F

ed ininformation about ballot issues? Second,

and related, are voters interested in disclosure

information? Third, does viewing disclosure

nformation improve the ability of voters 1o iden-

tify the positions of interest groups on a ballot
issue, once the other information they access is
taken into account?

Recall that a central claim of disclosure

advocates is that disclosure information provides
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voters with valuable “cues” that will help them immediately provided with the opportunity to

vote. But, if this information does not help vote yes, 110 or unsure on the batlot

sue, Groups
voters better ideniify the positions of interest B and Cwere prompted as follows:
groups, it can hardly help them decide bow to
cast their ballot.

Before being asked how you would vote on

this issue if itwere on the ballot in Florida,

Research Method

you will be given the opportunity w review in-

Har

firm, administered an online survey of 1,066 reg-

s Interactive, a leading survey research

istered voters in Florida bewveen October 14 and
25, 2010.% The surve:
ballot issue that responden

fewured a hypothetical

were told could ap-

pear on the ballot in Florida™ This ballot issue
was based on an actual measure that appeared
on Colorado’s ballot in 2006, All respondents
were presented with explanatory introductory
text, followed by the text of the initiative, which
addressed tax issues and illegal immigration,®
Then, respondents were tandomly assigned

1o one of three groups, A, B or CF Group A was

headlines that inked to a se

formation regarding the ballot issue. You can
review as much or as Hule of it as you wonld
Iike. Once yow have finished reviewing this
information, please click the forward arrow
button below. You will then be asked how you
would vote on this measure if it were on the

ballot in Florida.

Groups B and Cwere then presented with

s of newspaper

artdcles, as well as Hinks to a voter guide and o ad-
vertisements.”” When a respondent clicked on any

link, the entire document appeared on the sereen.

Figure 1: information Avaitable o Groups A, B and G

b })ev‘asgaﬁer Artioles o Eaitarials {na distinsure Int
Fibriians to Deternine

irsnden &Tafééis el Enployers
Fridorsemignts: Stdewide infialives
Focys on D8 usst s :
Yo on 301 iotels Can Sid A Message o nimigration
Akl Sood Butits Pl

: er Gilide :
Campaion Ads:

Figure 1 illustrates the information available

those in the Colorado ballotissue study)™, a

to groups B and C. Group B was given access to voter guide based Colorade’s and Getitious ads

10 newspaper articles (randomly selected from from o interest groups. Group G could access
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the same kdormation as Group B, plus two addi-
tional newspaper articles containing information
that was alimost surely obtained by the reporter
through campaign finance disclosure (e.g., the
amount of a particular contribution). ™

Note that one-sixth of the articles avail-

able to Group Care disclosure-related, This far

€ closure-related

ee

the prevalence of dis
articles in a typical campaign® and therefore
biases the study in favor of finding positive infor-
mational effects of campaign finance disclosure.

Thirteen interest groups and their positions
on the batlotissue were mentioned in these

documents,

The names of the groups »

vere uste
ally fictitious but typically based on veal groups
in other states. As shown in Figure 1, Group Bs
documents mentioned eight of these groups,
while those in Group C could view documents
mentioning an additional five.

Once individuals in groups B and Cwere

done reviewing this information, they were

prompted to vote on the ballotissue, Alter vot-

ing, respondents were prompted as follow

Below is a list of groups that have @ken or
could take a position on this baflot issue,
Based on your existing knowledge of the
issue, as well as any infonnation obtained
the likely
position of each group on this ballat issue.

dhuring this survey, please as

For each group, the respondents were
asked to indicate whether the group supported
the initiative or opposed the initiative. Respon-
dents could also indicate that they were unsure

about the group’s position.

Little Interest in Information,
Particuiarly Disclosure Information
The first resudt of the experiment is that respon-

dents with access 1o information about the ballot

issue viewed very fittde of it. About 40 percent
of respondents in groups B and C chose notto
view any informatdon at all. About 85 percent
of those in groups B and Cviewed one w© three

Rems, Of those who did view information, about

half viewed at least one news article, and about

30 percent v

ewed the voter guide—the most
popular single item. Respondents in groups
Band C behaved virtually identically on all of
these dimensions. Table 1 provides further de-

tails on the mumber of items viewed.

Since for most ballot issues voters have

rmaton

to make a greater effort to access info

about the issue than in & survey setting, these re
sults most likely overestimate the exwent w which
voters gather information about a ballotissue.
When we break down these actions fur-
ther, we Jearn that campaign finance informa-
tion, in particular, i not of much interest to

res

spondents. Table 2 displays the percentage of
respondents who viewed each item, by group.

Of all items accessible by members of Group

C, the two

icles that contained campaign
finance disclosure information were the least

viewed. Since the:

e articles were randomly in-
serted into the article st for each respondent,

this effect is almost sure

v not due to place-

ment of the articl

One of these articles was headlined, “Elite
Donors Fuel Ballot Inidatives,” which clearly
suggests that the story will discuss well-known

donors. This is one of the most striking Gndings

of the suidy, Respondents preferred w read any
other material—another news article, a voter
guide or an ad-—rather than an article featur-
ng campaign finance information. It is also
telling that virtually no respondents, only about

One percent, Rece:

sed only disclosure-related
information.

Putanother way, voters’ “revealed prefer-
ences™—preferences shown through actions,
not words—are for information that is not hased
on mandatory disclosure, As with the Carpenter

surve

, people may say they like information
produced from disclosure, but their actions tell
a different story, Moreover, respondents who
read the “Elite Donors”™ article read three tmes

more stories than those who did not (5.9

)

1.9), sugge

sting that voters who acce:

capaign
finance information are the least likely 10 need

it to make informed choices.
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Table 1: Survey Respandents View Very Littie Information about Batiot issues

Tabie 2: Survey are Not in Articles g Discl Related

Gt Go SuilﬂsFul!‘ofLoophoies :

Imnigrationissie |
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Figure 2 sums up the frst two findings for
Group G: Overall, nearly 40 pexcent of those
with the opportunity to view information viewed
none, while only 10 percent viewed disclosure
information,

These results may explain why research by
Carpenter and La Raja found that the media
does not often supply voters with campaign
finance information.™ Perhaps voters simply do

not demand it

Figure 2: Viewing Choices of Group C:
Littie Intetest in Disclosure Information

Virtually No Marginai Benefit from
Disclosure

Now let's soe how participants did in iden-

tifying the positions of interest groups. The
simplest way to compare the success rates of
groups A, B and C s ©0 compare the average
number of interest groups correctly ident-
fred by each group. Examining all 13 interest
groups, respondents in A and B were virtually
identical, correctly identifing an average of
4.8 interest groups. Respondents in Group G,
who had access to disclosure-relued informa-
don, correctly identified 3.7 out of 13 interest
groups.

Seven groups are mentoned in disclosure-
related articles, and of these seven groups,
five are mentioned only in disclosure-refated

artcles. Examining the seven interest groups

mentoned in disclosurerelated ar

vespondents in Group A correctly
interest groups, with B respondents identify-
ing 2.6 interest groups, and Group C members

identifving 3.2 interest groups correctly.

men-

Examining the five interest groups

toned ondy in disclosurerelated articles, the as-

sociated figures are 2.0, 1.8 and 2.3 for groups

tivel

A, Band C, respe The general pattern,
then, is that groups A and B look similar, with
Gronp G having slightdy more success.

These results are hardly an advertisement
for disclosure laws. Stitl, disclosure proponents
could say that Group G respondents were the
best in identilying interest groups, and since

sroup G members were the only ones with ac-
cess to disclosure-related information, it must

be disclosure that is prochucing the results. This

wrns ou 1o be incorrect.
The reason is simple. While only members
of Group C had access wo disclosure informa-

tion, not all of them actually viewed it—in fact,

maost did not. To isolate the effect of viewing

disclosure information, you have o account for

differences in viewing behavior.
To do this, we can separate members of
each group by the kind of information they

viewed. In so doing, a ves

'y clear pattern emerg-

€s

Respondents who ect the voter guide,
regardless of what other information they
viewed, did the best in identifying the positions
of interest groups. Viewing disclosure informa-
tion, by conwast, had virwally no impact.

In Figure 3, the first set of bars represents

e

pondents who dewed no information. On

average, they correctly identified 4.5 out of

13 groups. The second set of bars represents
respondents who viewed only news or ads, and
not the voter guide. They correctly identified
5.4 outof 13 groups. The third set of bars

represents respondents who viewed the voter

guide and possibly other information. They
¢ diffe

ences are ahmost surely not due to chance. In

correctly identified 6.7 groups. Thes

tics, they are statistically

the language of stath
significant.
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Moreover, note how imperceptible an ef-

fect disclosure information has on the success
of Group Cmembers, once the other informa-
ton they view is taken into account. The wwo

darker bars in Figure 3 ref

o Group C mem-
bers who viewed some disclosurerelated infor
mation. They sometimes do slightdy better, and

sometimes stightly worse, than respondents

who viewed comparable non-disclosurerelated
information, but these differences are wivial.
In addition, the same pattern emerges if we

fook only at how well respondents identified

interest groups only mentioned in disclosure-
related articles,
In short, once you look at news, ads or,

most hnportantdy, the voter guide, there are vir

wally no informationat benefits from looking
at disclosurerelated dasa. If there are no infor-
mational benefus from disclosurerelated data,
then logically this data cannot have an effect
on voter competence. And since improvements
in voter competence are the primary justifica
don for disclosure laws, the case for disclosure

is considerably weakened by these findin

Figure 3: interest Group Position tdentification by Information Viewed:

What is the explanaton for the minimal
effect of articles referencing campaign finance
disctosure information on the ability of respon-
dents to correctly identify interest groups? First,
it may be thatnews articles simply do not con-
vey information in a manner conducive o re-

calling the positions of interest groups, Second,

and related, the voter guide, which focus

Juston the issues and not on other aspects of a

Voter Guide, Not Disclosure, Makes the Difference

campaign, such as the “horse race™ {i.e., who is
witining and who is losing), may provide voters
with sufficient information to infer the location
of many interest groups.

Regardiess of the explanation, the results
of the experiment should be no surprise, given

everything we already know: Disclosure-related

information is of little benefit for voters in bal

fot issue campaigns.®
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Conclusion

The effects of campaign finance disclosure
in batlot issue campaigns have not been exten-
sively studied, in part because it is often taken
as self-evident that disclosure must have postiive

informational consequences

. This report, how-
ever, has established that voters would be just as
capable of voting in ballot isue elections if no
disclosure of contributions and spending were
required. The evidence discussed here includes
research conducted by other social scientisis, my
own original research, and even asimple Iuter-

net search. The key findings include:

* Voters' actions reveal that they are not
nterested in information about who
contributes to ballot issue campaigns
ar the spending patterns of those

campaigns.

* Disclosure information does litte to
help voters once all the other informa-
tion available 1o them in a ballotissue
campaign is taken into account.

« This lack of informational benefits is

in contrast to the very real costs—in

money, in time and in some cases per-

sonal safety—dlisclosure laws impose on.
citizens who wish to speak out regarding

ballot issues.

These findings provide strong justification

for jettisoning mandatory disclosure laws for

ballot issue campaigns. So, what would a world

without mandatory disclosure for ballot issues

look fike? Disclosure advocates fear a world of
underground groups secretly controlling batlot
issue campaigns and vorers hamstrung by a lack
of information about where interest groups
stand on these issues. This report suggests oth-
erwise.

There is wealth of information about ballot
issues, and interest group positions on these is-
sues, readily available to voters without recourse
to disclosure information. This coudd be why vot-

ed in disclosure information

ers are winter
and why the media covers it rarely compared
with other stories on ballot issues. Moreover, -
terests have an incentive to reveal their positions
voluntarily, in part because if they do not, oppos-
ing interests will call their motives and identities

o question.

Most importanty, Americans would benefit

from the elimination of mandatory disclosure

Tules. Grassroots

ampaigns would be freed from
burdensome red tape and the threat of legal
sanctions for politeal activity. That means more
participation and more debate, People would
feel freer 1o give wo their favorite cavses withont
fear of unwanted exposure {(or worse).
Surprising as it may seem, the current

regime of goverument-forced disclosure does

ally nothing to improve public discourse on
ballot issues. Indeed, disclosure stifles debate

by making it harder for people to organize and
participate in the process. If, as even disclosure
proponents agree, the goal is a freer, more
robust democratic process, lifing burdensome

chisclosure lav

the place to start.
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words “paid for by" in front of the interest group name
instead of a iRk 1o an interest group’s website, which
Group B's ads displayed. This is & distinction without a
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diference, and it was imposed siply to elivinate any
reference to campaign financs for Group B.

50 Carpenter, 2009,
51 Carpenter, 2008: La Raja. 2007,

42 Technicaily, since this was an experiment in which
participants were randomly assighed nto groups. we
might only ba concerned about the differences between
groups based on assignment. However, participants’
exposure to information was not determined simply by
group assignment but atso by their behavior once in
the group {.2.. whether they read information provided).
Thersfore, it is important to control for differences in
“dosages” in addition to group assignment, An easy
analogy Is medical drug experiments. in clinieal trisis
for a new drug, researchers ideally try to randormly
assign participants imto at least two groups. One group
racaives the drug and another receives a sugar oif, but
participants do not know which group they are in. By
randomly assigning participants into groups, any differ-
ences between them can be traced to the drug. The in-
wition ks that any differences among the groups should
e “washed away” by random assignment. However,
sorme may forget 1o take the dnig. Others may take

il

too much. S0, researchers often adjust therr estimates
to account for the behavior of participants. The same
principle applies to this survey. Whike individuals wers
randornty assigned into groups, which had varying
access to information. # was Up to individuals to decide
what information they would view.

A critic might argue that my study doss not satisfy the
requiremant of "external validity,” meaning that voters

in an actual baliot issue campaign would not behave as
respondents in my survey did. Externat valicity is aiways
& concern in any experiment. but in this instance. my
study probably overstates the efiect of disclostire-
related information. Disclosure-refated articles are
disproportionately represented in the information given
1o Group C members, compared to a mal-world setting,
Moreover, the information about the batot issue is at
the fingertips of respondents—no searehing required
Finally, respondents are belng asked to focus In
particuiar on this bafiot issue and are not distracted by
the ather carmpaigns that somebody In the “real workd”
would be. If respondents in this experimental setting are
not reading disclosure-slated ballot issue informatien.
why shouid we expect that voters In an actual cam-
paign environmant would de so?
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Chairman Schumer, Ranking Member Alexander, and members of the Committee, I want
to thank you for inviting me to provide written testimony on the DISCLOSE Act of 2012.
In the interest of time and space, my testimony will be brief. My bottom line views are
that the bill would be in the best interests of both the country and of the corporations,
unjons, and other organizations to which it would apply.

The basic importance of transparency and accountability in a democracy need no defense
or justification. Disclosure may generate a response, including criticism, but running that
risk is part of what it means to be a courageous citizen, and it is a risk that US law has
long insisted individuals bear. It is past time for those who control corporations and other
organizations 1o show the same courage.

The best available data, moreover, is inconsistent with claims that disclosure of political
activity harms corporations. For evidence, please see my report, Fulfilling Kennedy's
Promise, available here: http://ssrn.com/abstract=1923804. In that report, my co-author
(Taylor Lincoln) and 1 find that industry-adjusted price-to-book ratios of the 80
companies in the S&P 500 that had adopted policies calling for disclosure of election
activities were higher than for other companies in 2010. Those data are inconsistent with
strong claims that disclosure is harmful for companics, and are consistent with the idea
that well-managed companies responsive to shareholder concerns — such as political
activity — are more highly valued than other companies.

As all are aware, the importance of disclosure of corporate political activity was
dramatically increased by the Supreme Court’s decision in Citizens United. In an article
that has been accepted for publication and is forthcoming in the peer-reviewed Journal of
Empirical Legal Studies, 1 find that corporate political activity by large companics
increased significantly after that decision, and that the increased activity intensified the
negative relationship between that politics and corporate value. The working version of
that article can be found here: http://sstn.com/abstract=1973771.

If any members or their staffs have questions, | would be happy to explain my results or
answer questions regarding disclosure of corporate political activity more generally at
their convenience.
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Fulfilling Kennedy’s Promise: Why the SEC Should Mandate Disclosure of Corporate
Political Activity

First Draft: July 27, 2011

John C. Coates IV
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Abstract

The Supreme Court’s Citizens United decision to let corporations spend unlimited sums in
federal elections was premised on a pair of promises: Corporations would disclose
expenditures, and shareholders would police such spending. Those promises remain
unfulfilled: of $266 million spent by outside groups in 2010, half was spent by groups that
revealed nothing about their funders, double the total spending by outside groups in 2006.
The best chance to fulfill those promises may now rest with the SEC. Contrary to consensus
views, SEC action may benefit owners of affected firms. We estimate industry-adjusted
price-to-book ratios of 80 companies in the S&P 500 that have policies calling foi
disclosure of electioneering. After controlling for size, leverage, research and development,
growth and political activity, we find disclosing companies had 7.5 percent higher ratios
than other S&P 500 companies in 2010. Our data are inconsistent with claims that
disclosure is harmful, and are consistent with the idea that well-managed companies
responsive to shareholder concerns tend to be valued more highly than other companies.

JEL Classifications: D72, G32, G34, G38, K22, K23

Electronic copy available at: hitp://ssm.com/abstract=1923804
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he Supreme Court’s decision in Citizens United v. FEC to permit corporations to spend

unlimited sums to influence federal elections was based in large part on the rationale
that corporations would disclose their political expenditures and that shareholders would
police the wisdom of such spending.

But no effective disclosure requirement was in place at the time of the decision, and
subsequent efforts to close the gap through legislation have been rebuffed. Meanwhile, to
the extent that shareholders might even learn of their corporation’s political spending, the
law currently gives them only limited ability to compel changes.

Now, the best chance to fulfill the Supreme Court’s promises of disclosure and shareholder
participation might rest with the Securities and Exchange Commission (SEC). The SEC
could require full disclosure of corporate political spending by publicly traded companies,
and could facilitate action by shareholders to sign off on such spending.

The twist, we suggest, is that such an action by the SEC might prove to be a favor to the
owners of the affected corporations. Despite reflexive opposition to compulsory disclosure
of political spending from many self-appointed advocates of the business community,
preliminary data suggest that such a requirement might benefit corporate valuations or, at
the least, pose no threat of a detrimental effect.

A. Background: The Rise and Fall of Political Disclosure from 2000 to 2010

For decades, conservatives who opposed most forms of campaign-finance regulation
argued for a system of unlimited spending with full disclosure. For example, as controversy
swirled over the national political parties’ use of unregulated “soft money” during the
1990s, conservative columnist George Will proposed boiling down campaign finance
regulation to just “seven words: no cash, full disclosure, no foreign money.”1

Similarly, the Wall Street Journal opined in 2000: “Our view is that the Constitution allows
consenting adults to give as much as they want to whomever they want, subject to
disclosure on the Internet.”?

1 George Will, “Let’s Play 20 Questions,” Newsweek, March 15, 1999,
2 "McCain’s Future,” Wall Street fournal editorial, March 10, 2000. As quoted in Norman Ornstein, “Full
Disclosure: The Dramatic Turn Away from Campaign Transparency,” The New Republic, May 7, 2011.
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Congress in 2002 passed the Bipartisan Campaign Reform Act (BCRA), commonly known as
McCain-Feingold. The law prohibited “soft money” contributions to the national political
parties (e.g., contributions from corporations and unions, and those exceeding contribution
limits), and it prohibited outside groups (groups that aren’t candidate or party committees)
from using corporate or union money to pay for broadcast ads that mentioned a candidate
in the run-up to a federal election.? This “electioneering communications” provision was
meant to stop evasions of the soft money ban. To ensure compliance, the law required
independent organizations to disclose, within 24 hours, not only the costs of these
“electioneering communications,” but also their funding sources. In 2003, in McConnell v.
FEC, the Supreme Court by a 5-4 vote upheld nearly all parts of BCRA, including the
electioneering communications provision.*

In a challenge to the restrictions on electioneering communications, a nonprofit group
called Wisconsin Right To Life Inc. in 2004 sought to broadcast corporate-financed
advertisements during the 60-day window that would ask viewers to call Sen. Russ
Feingold (D-Wis.) and urge him not to filibuster judicial nominations. In 2007, in a major
reversal of McConnell, the Supreme Court handed Wisconsin Right to Life a 5-4 victory.5
The Court ruled that any ad that could “reasonably be interpreted as something other than
an appeal to vote for or against a specific candidate” must be viewed as an “issue” ad rather
than an election-related ad, and therefore could not constitutionally be prohibited in the
run-up to an election even if funded with corporate money.6

In the wake of Wisconsin Right to Life, ads depicting candidates in the 30- and 60-day
windows were still subject to disclosure requirements. But the FEC soon watered those
requirements down. The FEC issued rules that required groups making electioneering
communications to continue disclosing the amount of an expenditure, but that only
required them to reveal the sources of money financing the communications in instances in

3 The law banned corporate- or union-funded “electioneering communications,” which it defined as ads
broadcast in the 30 days before a primary or the 60 days before a general election that mentioned or
otherwise depicted a candidate and were targeted at the candidate’s voters but stopped short of urging the
audience to vote for or vote against a candidate. Ads that did urge the audience to vote a certain way were
plainly deemed as “express advocacy,” for which contribution limits, a ban on the use of money from
corporate or union treasuries, and other requirements pertaining to federally regulated electioneering
expenditures applied.

* McConnell v. Federal Election Commission, 540 U.S. (2003).

5 Federal Election Commission v. Wisconsin Right to Life Inc., 551 U.S. 449 (2007).

8 Ibid.

September 2011 5




355

& c ITIZ E N Celebrating 40 Years of Progress

Fulfilling Kennedy's Promise

Harvard Law School

which a donor earmarked a contribution to be used for an ad. Such earmarking is rare in
practice.”

In January 2010, in Citizens United v. FEC, the Supreme Court went even further, holding
that corporations® could spend unlimited funds from their treasuries to pay for campaign
ads. The decision overturned at least 60 years of established law prohibiting corporations
from making independent expenditures to influence federal elections.? Justice Anthony
Kennedy, the decision’s author, justified permitting corporate electioneering in large part
on the expectation that the funders of the ads would be disclosed.

“A campaign finance system that pairs corporate independent expenditures with effective
disclosure has not existed before today,” Kennedy wrote in Citizens United.’? “With the
advent of the Internet, prompt disclosure of expenditures can provide shareholders and
citizens with the information needed to hold corporations and elected officials accountabile
for their positions.” Furthermore, Kennedy asserted, “Shareholders can determine whether
their corporation’s political speech advances the corporation’s interest in making profits,

7See 11 C.F.R. § 104.20(c)(9). The Federal Election Commission (FEC) ruled that groups were only required
to disclose the funders of electioneering communications in cases in which they received contributions
specifically earmarked for electioneering purposes. Because very few donors to political groups earmark
their contributions for a specific campaign ad, this rule opened the door for trade associations and other
outside groups to run ads without disclosing their funders.

8 Citizens United v. Federal Election Commission, 558 U.S. (2010). The Court also purported to free up unions to
spend unlimited funds from their treasuries to pay for campaign ads, but unions are subject to restrictions
beyond those at issue in Citizens United, which effectively give workers represented by unions an individual
“opt out” from such expenditures. Those restrictions remain in force, although they may come under attack in
the wake of Citizens United. See Benjamin Sachs, From Employees to Shareholders: Political Opt-Out Rights
after Citizens United, Working Paper, August 2011.

9 Direct corporate contributions in federal elections had been banned since the Tillman Act (1907). The
Tillman Act was eventually subsumed under the Federal Corrupt Practices Act of 1925. In 1943, Congress
temporarily extended the ban on corporate contributions to labor unions as well under the War Labor
Disputes Act. Large labor unions had evolved through the New Deal as another vehicle capable of amassing
large sums of money that could be used for political purposes. In the 1944 elections, labor unions responded
to the War Labor Disputes Act by diverting that money to independent expenditures (rather than
contributions) on behalf of their favored candidates. To close this loophole, Congress enacted the Taft-Hartley
Act of 1947 to clarify that both campaign contributions and expenditures by corporations and unions were
prohibited by law. The legislative history indicates that some members of Congress believed both
contributions and expenditures had already been prohibited by the Tillman and Federal Corrupt Practices
Acts, The Federal Election Campaign Act of 1971 (FECA), as subsequently amended, incorporated the Taft-
Hartley Act's long-standing provision against corporate and union campaign contributions and expenditures,
which was reconfirmed once again by Congress in BCRA.

¢ Citizens United v. Federal Election Commission, 558 U.S, {2010).
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and citizens can see whether elected officials are in the pocket of so-called moneyed
interests.”11

But, as noted above, by the time Citizens United was issued, comprehensive disclosure rules
had already been nixed by the FEC in the wake of the Wisconsin Right to Life decision.
Kennedy may have assumed that corporations would broadcast ads in their own name, e.g.,
“Coca-Cola endorses Smith.” But in reality the vast majority of third-party electioneering
advertisements have historically been broadcast by third party entities - such as trade
associations and ad hoc front groups - that collect money from other sources and generally
keep their funders secret. In short, Citizens United presumed the existence of disclosure
rules that do not exist.

B. The Aftermath of Citizens United: Undisclosed Electioneering Spending and
Unsuccessful Attempts to Close the Gap

The sources of about half the money spent in the first post-Citizens United election cycle
were kept secret. Of $266.4 miilion spent by outside groups to influence the 2010 elections,
$135.6 million was spent by groups that did not reveal any details about their funders.!2 In
2010, the undisclosed portion of independent spending alone was almost double the $68.9
grand total of spending by outside groups in 2006, the previous mid-term election cycle.13
Non-disclosing groups included the U.S. Chamber of Commerce, which was the top spender,
at over $31 million. Other top spenders identified themselves only as “Americans for Job
Security,” the “American Action Network” or the “American Future Fund.”14

Efforts before and after the 2010 elections have sought to close the disclosure gap, but each
met with vigorous opposition, mostly along party lines. The DISCLOSE Act would require
organizations to reveal the identity of any donor behind a campaign ad giving $1,000 or
more. The measure passed the then-Democratic House of Representatives but in September
2010 fell one short of the 60 votes needed to overcome a Republican filibuster in the Senate.

1 Ibid. Note: Although elements of Kennedy's phraseology (eg., “effective disclosure has not existed before
today” .. “disclosure of expenditures can provide shareholders with the information needed” [emphasis
added] ... “shareholders can determine whether their corporation’s political speech advances the
corporation’s interest” [emphasis added]) did not technically assert that mechanisms to compel disclosure
actually existed at the time of the decision, the implication of his words was that such systems were in place.
12 *Disclosure Eclipse: Nearly Half of Outside Groups Kept Donors Secret in 2010; Top 10 Groups Revealed
Sources of Only One in Four Dollars Spent,” Public Citizen, Nov. 18, 2010.

13 Ibid.

4 Ihid,
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The Shareholder Protection Act would require companies to obtain shareholder approval
of their political budgets and to disclose the details of their political spending. The bill was
approved by the House Financial Services Committee in 2010, but the congressional
session ended before the full House had considered it. It was reintroduced in July 2011,

Meanwhile, President Obama has contemplated issuing an executive order that would
require government contractors to disclose the money they spend to influence elections.
But the draft executive order has been attacked by the U.S. Chamber of Commerce and
other business groups and to date has not been issued.15

Conservatives and GOP leaders, having received in Citizens United what they long sought
(unlimited corporate spending on elections), appear to have lost their appetite for
disclosure. They have roundly attacked each of the proposals to fill the disclosure gap -
effectively repudiating Justice Kennedy's promise of disclosure in Citizens United.

Some of the criticism of reform proposals has been substantive. Many congressional
Republicans argued that the DISCLOSE Act would have imposed more onerous
requirements on corporations than unions and that it would have gone beyond the core
mission of ensuring disclosure.1¢ The corporations versus unions claims were specious.
Corporations and corporate-backed trade groups would have needed to disclose more than
unions only because they typically receive a larger portion of their funding from donors
giving more than $1,000. Both corporations and unions would have been able to keep the
identities of contributors giving less than $1,000 confidential. The second complaint was
more accurate: in addition to requiring disclosure, the bill would have prohibited
government contractors and foreign entities from making expenditures to influence federal
elections. But DISCLOSE Act opponents did not offer alternative bills that would have
closed the transparency gap while addressing their concerns.

In an editorial published on Election Day 2010 the Wall Street Journal celebrated the post-
Citizens United era with an editorial titled “Campaign-Finance Reform, RIP: This Year's
Gusher of Spending Has Made Far More Races Competitive.” Then the Journal began to back

15 See, e.g., “Coalition Letter to President Obama on the Draft Executive Order,” May 16, 2011, Availab]e at

http://www.uschamber.com/issues/letters /2011 /coalition-letter-president- 3
16 See, e.g., George F. Will, “Let Us Disclose That Free-Speech Limits Are Harmful,” Washmgton Post, July 11,
2010.
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away from its prior pro-transparency stance. “These columns have long supported
disclosing political contributions as part of a larger deregulation that allowed any American
to give as much as he wants to any candidate,” the paper wrote.” “Lately, however, as
we've watched Democrats and liberals attack Target Corp. and other businesses for
donating to independent groups, we wonder if even disclosure is wise.”

But in exchange for “a wholesale repeal of all campaign-finance limits and putting the Federal
Election Commission out of business,” the fournal allowed, “we’re willing to compromise.”18

C. Research Shows That Greater Political Activity By Corporations
Is Strongly Associated with Lower Shareholder Value

During ail of these legal and political developments, a common assumption by many
participants in the debates over corporate political activity ~ including participants on both
sides of the issues - has been that regardless of whether such activity is good for the
country, it is certainly good for the shareholders of the active corporations. Why else would
corporations want to get involved in politics? Counter to those widespread perceptions,
however, research in several past and ongoing studies suggests that companies seeking an
advantage through lobbying and campaign activities may not be doing their shareholders
any favors. Rather, corporate political activity overall may reflect the interests of the
managers of the companies, or on a risk-adjusted basis may be less beneficial than other
purposes to which shareholder funds could be put.

One of the authors of this paper (Coates) has found that, both before and after Citizens
United, corporate political activity was associated with lower corporate value. Specifically,
among the S&P 500 - which accounts for 75 percent of the market capitalization of publicly
traded companies in the U.S. - firms active in politics, whether through company-controlled
political action committees, registered lobbying, or both, had lower price/book ratios than
industry peers that were not politically active. This was true in every election cycle from
1998 to 2004.1° It became even more pronounced after the Citizens United decision, in the
2010 elections, when politically active firms had, on average, a 24 percent lower

7 "Campaign-Finance Reform, RIP: This Year's Gusher of Spending Has Made Far More Races Competitive,”
Wall Street Journal, Nov. 2,2011.

18 [bid,

2 John C. Coates 1V, “Corporate Governance and Corporate Political Activity: What Effect Will Citizens United
Have on Shareholder Wealth?” Harvard Law and Economics Discussion Paper No. 684, 2010. Available at
hitp://ssin.com/abstract=1680861.
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price/book ratio than their industry peers.2 This difference can be found before and after
controlling for other factors that have previously been found to affect firm value, including
recent profits, sales growth, leverage, and size. In addition, while political activity generally
correlates negatively with general measures of shareholder rights and power, it continues
to be associated with lower shareholder value even after controlling for shareholder rights
of a general nature. That is, even among companies with poor shareholder rights, firms that
are more politically active tend to have lower valuations than less active firms.

In an unrelated study, Rajesh Aggarwal and co-authors?! found that companies that made
soft money donations to parties or donations to Section 527 committees from 1991 to 2004
(accounting for roughly 11 percent of the universe of U.S. publicly traded firms) tended to
be large, slowly growing firms that had more free cash than other firms but spent less on
research and development or business investments. Their donations were negatively
correlated with long-term firm-specific stock market performance. Aggarwal et al. also
found that better corporate governance - including better board structure, lower CEO
compensation, and the presence of large shareholders to monitor corporate behavior -
tended to be associated with less political activity. But, as with Coates’s research, the
negative relationship between political activity and shareholder returns persisted even
after controlling for more general corporate governance factors, suggesting that policies
limiting or disclosing political activity could further improve shareholder value.

Many academic studies have found that political activity (particularly lobbying) can
produce tangible policy benefits for corporations, ranging from tax subsidies to changes in
trade policy. One recent study (Cooper and others),?2 for example, found that companies
sponsoring PACs making donations to more candidates in the period of 1979 to 2004 had
on average higher stock returns than industry peers in the following year, although
companies with PACs that simply made larger donations did not generate such excess
returns.

The methods for measuring companies’ valuations and levels political activity are
sufficiently varied that it is not surprising that different researchers would arrive at

20 John C. Coates 1V, “Corporate Political Activity, Corporate Governance and Corporate Value Before and After
Citizens United.” Working paper.

21 Rajesh K. Aggarwal, Felix Meshke, and Tracy Wang, “Corporate Political Donations: Investment or Agency?”
Working Paper, January 2011. Available at http://ssrn.com/abstract=972670.

22 Cooper, Michael }., Huseyin Gulen, and Alexei V. Ovtchinnikov, "Corporate Political Contributions and Stock
Returns,” Journal of Finance, 2010 (65: 687-724).
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different conclusions on the benefits or harms of companies choosing to enter the political
arena. Cooper et al, for instance, chose to focus on stock returns. We believe that
price/book ratios provide a better insight into the market’s view of a company’s value.

But even if, on balance, one determined that the body of research shows that political
activities do slightly benefit companies, we would argue that such activities nonetheless fail
to benefit most investors most of the time. Institutional investors hold more than 75
percent of the equity in the 1,000 largest publicly traded companies in the United States.
The individuals holding shares in institutional funds have diversified holdings. To the
extent that corporate political activity is at best a zero-sum game, even investors who may
realize small advantages from their holdings in one company would be as likely as not see
their gain cancelled out elsewhere.

D. Politically Active Companies That Voluntarily Disclose Their Activities Experience
Higher Valuations Than Similarly Active Companies That Do Not

What about disclosure? Is it true that companies that disclose their political activities are
worse off for doing so? To answer this question, we analyzed the market valuations and
other financial aspects of 80 S&P 500 companies that have adopted policies calling for
disclosure of their electioneering activities.?* In particular, we compared the price/book
ratios of those companies with similarly sized S&P 500 companies in the same industries.
{Price/book ratios are commonly used valuation metrics that are more stable than year-to-
year earnings. Price/book ratios reflect the market’s evaluation of whether a company as
currently managed is using shareholder resources well, compared to similar firms.)
Because many factors influence price/book ratios, we controlled for company size,
leverage, research-and-development activities, and three-year sales growth, as well as
whether the companies had PACs that made donations in 2010. The final variable, whether
companies had active PACs, is necessary because companies without active PACs do not
tend to have political disclosure policies. As discussed in Section C, above, companies that
are politically inactive tend to have higher price/book valuations than companies that are
politically active. Therefore a non-disclosing politically inactive firm could be expected to
have a higher valuation than a disclosing politically active firm. Our inquiry seeks to
compare the performance of politically active firms that disclose their activity with that of
politically active firms that do not disclose.

23 About 85 companies have adopted some variation of a policy provided by the Center for Political
Accountability in which they have pledged to disclose electioneering activities. Available at
http://www,politicalaccountability.net/index.php?ht=d /sp/1/869 /pid /869.
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We found that companies with policies calling for political disclosure had a 7.5 percent
higher industry-adjusted price/book ratio than other firms as of year-end 2010. This
difference is statistically significant at conventional (95 percent) levels - meaning that it is
only 5 percent likely that our results are due to random fluctuations in our data, assuming
we have included appropriate control variables.2* Figure 1 depicts our findings:

Firms Disclosing Folitical Activity Firms Not Disclosing Folitical
Activity

Mean Industry-Adjusted Price/ Book Ratio
o
[22]

Given data limitations, we cannot claim that disclosure policies cause the higher price/book
ratios. We only claim that they these policies are correlated in the S&P 500, and the
companies that have adopted pro-disclosure policies are, on the whole, more valuable.
Moreover, since we cannot observe some political activities (e.g., undisclosed donations to
trade groups), we cannot be sure we have controlled for all politically active in the S&P 500
in our regressions. Nevertheless, the data from 2010 are inconsistent with the idea that
disclosure policies harm politically active companies as a general matter, and they are
consistent with the idea that well-managed companies responsive to shareholder concerns
tend to be more highly valued than other companies.

24 In this analysis, we used the existence of active PACs as the barometer for whether a firm was politically
active because this report concerns the proposai for disclosure of political activity in an electioneering
context. The Coates studies cited above used the existence of PACs or federal lobbying activity as the
barometer. The core finding of this section, that disclosing firms experience higher valuations than non-
disclosing firms, holds if PACs and/or lobbying activity are used to control for political activity, but the
correlations are weaker than those for active PACs alone.
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E. The Securities and Exchange Commission Should Give Shareholders the Right to
Sign off on Political Budgets; Require Publicly Traded Companies to Disclosure Their
Political Expenditures

The voluntary disclosures that provided the basis for our analysis are encouraging. They
show that forward-thinking directors and managers of large and successful businesses
share the view that shareholders, no less than the public, deserve to know how their funds
are being spent in the political arena. These voluntary disclosures, however, are not a
complete policy solution. Voluntarily adopted disclosure policies are often inconsistent,
making comparisons difficult or impossible; are sometimes incomplete, making it hard to
track the full range of a company’s complementary political activities; and generally lack
reliable enforcement mechanisms to ensure compliance. For the typical diversified
shareholder, moreover, the important question is whether corporate political activity
overall is valuable, so voluntary disclosure by a small fraction of public companies will
never provide meaningful information.

Congress should adopt laws giving shareholders the right to sign off on corporate political
spending budgets and mandating board approval of such budgets and activities, similar to
laws that have been adopted in the United Kingdom. But in the current U.S. political
climate, congressional action may not be forthcoming. The Securities and Exchange
Commission can and should fill this void by adopting mandatory disclosure requirements
for corporate political activity.

In Citizens United, the Court assumed that shareholders would oversee corporate political
spending. The Court’s assumptions were off base in at least two key ways:

= First, because no comprehensive requirement for disclosure exists {and Congress
has not implemented one), ordinary shareholders have no more prospect than
members of the general public of learning about their corporation’s political
activities. This is especially significant because most corporate-funded political
activities are carried out by trade associations or front groups that keep their
donors secret. Such third party groups were the largest sponsors of political ads in
2010.25

25 Michael M. Franz, “The Citizens United Election? Or Same as it Ever Was?” The Forum, Vol. 8, Issue 4, 2010,
Table 1.
September 2011 13
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= Second, even if shareholders are fully apprised of their corporation’s political
spending, they lack the power to do anything about it besides passing non-binding
resolutions. The Shareholder Protection Act introduced last year and again this year
by Rep. Michael E. Capuano (D-Mass.) and Sens. Robert Menendez (D-N.J.) and
Richard Blumenthal {D-Conn} would give shareholders the power to approve
corporations’ political budgets and mandate detailed disclosure of corporate
political expenditures, but the bills face an uphill battle in Congress.

The Securities and Exchange Commission should issue rules that ensure comprehensive
disclosure of political activities by publicly traded companies and facilitate shareholder
efforts to adopt bylaws requiring that managers get their sign-off on political budgets.

= On disclosure. The SEC should require publicly traded companies to disclose to
shareholders and the public their expenditures used for political purposes,
including donations to trade associations that help finance electioneering and/or
lobbying activities. The SEC rule sbould require companies to obtain from their
trade associations an enumeration of the amount of their contributions used for
non-deductible political activities (defined broadly as lobbying and electioneering)
as well as details on the amount of money used specifically for electioneering.
Electioneering expenditures could be calculated relatively simply by taking the
amount the third party group spent on activities recognized by federal election law,
such as on “independent expenditures” and “electioneering communications.”

Distinguishing between electioneering and lobbying spending is important because
electioneering activities are most likely to alter the national political landscape.
Electioneering spending is also most apt to breed corruption, which can run in both
directions - politicians can corrupt corporate officials as much as the reverse. The
Supreme Court carved out a special place for the regulation of electioneering spending
in the wake of the Watergate scandal, and the single aspect of Citizens United that
buoyed traditional campaign finance law was the Court’s endorsement of disclosure.

® On shareholder sign-off. The rules should stipulate that shareholders have the right

to use the company’s proxy statement to propose and (if approved by a majority of
shareholders) to adopt by-laws requiring that any publicly traded company’s
political spending budget ~ including electioneering and lobbying expenditures - be
approved by a majority vote of all shareholders in advance of any political spending.
September 2011 14
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Such a requirement would be similar to that adopted in the United Kingdom in a
series of amendments to its Companies Act in 2000 and 2006. Research suggests
that the UK’s laws have not prevented corporate political activity, but have modified
corporate behavior, reducing political expenditures at a number of companies, and
limiting such expenditures by publicly held companies relative to privately held
firms, 26 which are not funded with “other people’s money.”2?

F. Conclusion

Isolating the effects of better disclosure on companies’ valuations is challenging for many
reasons, including the enormous array of other factors that influence valuations and -
somewhat paradoxically - the lack of full disclosure by the vast majority of large publicly
traded companies. But the arguments for requiring comprehensive disclosure are sound.
First, the limited available data show that better disclosure does not reduce shareholder
value, and instead appears to run together with better valuations among comparable large
public companies. Second, shareholders of publicly traded companies have a right, at a
minimum, to know how the companies in which they are invested are attempting to
influence public policy.

Efforts to encourage voluntary disclosure by large companies are admirable and deserve
credit for publicizing the issue. But long-term benefits of voluntary disclosure regimes are
limited. A compulsory system is needed. There are many arguments for why both the
public and shareholders have grounds to demand disclosure, but perhaps none is so
compelling as the language in the Supreme Court decision that unleashed the torrent of
undisclosed spending in the 2010 elections that will no doubt accelerate in 2012.

Justice Kennedy's opinion in Citizens United attempted to point the way towards a grand
compromise, albeit on the terms laid out by opponents of campaign-finance regulation.
Corporations would be allowed to spend unlimited sums to influence federal elections. In
exchange, the public {and shareholders) would be able to monitor the corporate
electioneering activity that the decision allowed. Only half of this promise has been fulfilled.
It's up to the Securities and Exchange Commission to make good on the other half.

26 See Ciara Torres-Spelliscy and Kathy Fogel, “Shareholder-Authorized Corporate Political Spending in the
U.K.” Working Paper, May 24, 2011. Available at http://ssrn.com/abstract=1853706.

27 Louis Brandeis, “Other People’s Money - And How the Bankers Use It,” 1914,
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Abstract

This paper explores corporate politics, governance and value in the S&P 500 before and
after Citizens United. In regulated and government-dependent industries (e.g., banking,
telecommunications), political activity is nearly universal, and uncorrelated with
measures of shareholder power, managerial agency costs, or value. But 11% of CEOs in
2000 who retired by 2011 obtained political positions after retiring, and in a majority of
industries (e.g., apparel, retail), political activity is common but varied, and correlates
negatively with measures of shareholder power (concentration, rights), positively with
signs of managerial agency costs (corporate jet use by CEOs), and negatively with
shareholder value (industry-relative Tobin’s q). The negative politics-value relationship
is stronger in firms making large capital expenditures, suggesting that politics may lead
firms to pursue value-destroying projects, and the relationship is also stronger in
regressions with firm and time fixed effects, which rule out many potential omitted
variables. After the exogenous shock of Cifizens United, corporate lobbying and PAC
activity jumped, in both frequency and amount, and firms that were politically active in
2008 had lower value in 2010 than other firms, consistent with politics at least partly
causing and not merely correlating with lower value. Overall, the results are inconsistent
with politics generally serving shareholder interests, and support proposals to require
disclosure of political activity to sharcholders.

Electronic copy available at: http:/ssrn.com/abstract=1973771
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Corporate Politics, Governance, and Yalue
Before and After Citizens United

In Citizens United, the Supreme Court relaxed constraints on the ability of corporations to
spend money on elections. In so doing, it rejected a shareholder-protection rationale for
restrictions on spending, in part on the ground that shareholders are generally capable of
defending their own interests through “corporate democracy.” Another possible if unstated
reason for the Court’s rejection of shareholder protection as a basis for restrictions on corporate
political activity (CPA) is that there has been surprisingly little research focused on the
relationships among CPA, corporate governance, and corporate value. This paper explores
those relationships in the S&P 500 before and after Citizens United.

The paper finds that before and after Citizens United the data are consistent with companies
engaging in a mix of shareholder-oriented and non-shareholder-oriented political activity. In
regulated industries (e.g., banking, telecommunications) and in government-dependent
industries (e.g., defense), political activity is nearly universal, and does not strongly correlate
with measures of shareholder power, managcrial agency costs, or value. In thesc industries, at
least, where business strategy or revenues are directly linked to political decisions, it sccms
hard to imagine that sharcholders of any given firm would benefit from unilateral political
disarmament.

But the same intuition does not extend to most large public companies. A review of the career
paths of a sample of CEOs in 2000 points to another possible motivation for CPA: more than
one in ten ex-CEOQs later obtain political positions, including Cabinet-level appointments. This
finding suggests that the extent or nature of the political activity of firms managed by those
CEOs — as well as by other CEOs who have not yet left their CEO positions, or who dicd while
CEQ, or left under a cloud of scandal — could have at least partly been influenced by personal
ambitions. In the majority of industries (e.g., apparel, retail, equipment), political activity is
common but varied, and it correlates negatively with measures of sharcholder power
(sharcholder concentration and shareholder rights), positively with signs of managerial agency
costs (corporate jet usc by CEOs), and negatively with sharcholder value (industry-relative
Tobin’s q). The negative value-politics relationship is particularly strong for firms making
large capital expenditures, and is stronger in firm fixed-effects regressions than in cross-
sectional regressions.

" I extend thanks for comments and discussions on this and related papers to Dick Fallon, Frank Michelman, Rick
Pildes, Noah Feldman, Jesse Fried, Heather Gerken, Jeffrey Drope, Andrew Metrick, Josh Fischman, Lucian
Bebchuk, Ciara Torres-Spelliscy, Richard Briffauit, Darius Palia, Semi Kedia, Mihir Desai, Nell Minow, Barak
Orbach, Taylor Lincoln, and participants in workshops at Harvard, Boston College, Columbia, Georgetown,
University of Virginia, New York University, Wake Forest, Boston University, the Brennan Center, and the
Conference on Empirical Legal Studies. Jin-Hyuk Kim graciously provided data on corporate political activity,
David Yermaek and GMI graciously provided data on corporate jet use by CEOs, and Gail Tan, Ashton
Kingsman, Katherine Petti, Alex Trepp, Amanda Vaughn, and Jason George provided cxcellent research
assistance. All errors are mine; all rights are reserved,

1130 S. Ct. 876, 558 U.S. [ ] (2010) at 46 (quoting Bellotti, 435 U, 8. 765, 794 & n. 34). The Court also asserted
that the laws at issue in the case were poorly tailored to the goal of sharcholder protection. For a critique of the
Court’s {egal and institutional analysis on that and other poiuts, sce Coates 2010a.

Electronic copy avaitable at: hitp://ssrn.com/abstract=1973771
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The causal rclationships betwecn political activity and value likely run in both directions:
politics may be one route for a troubled or stumbling firm to pursue to regain profitability, even
as politics may distract senior managers and result in business investments that lack focus or
are poorly fitted to a firm’s corc business strategy. Consistent with this possibility, large
capital expenditurcs have different effects depending on whether the firm making the
investments are politically active — politically active firms making expenditurcs have lower
value than other firms; politically inactive firms making expenditures have higher value. Asa
further test of whether the causal arrow runs at least in part from politics to value, Ciftizens
United is examined as an exogenous shock to aggregate CPA. Although Citizens United
changed thc law only for “independent expenditures,” registered lobbying and PAC activity by
corporations jumped in 2010, in both frequency and amount, particularly at firms that were
alrcady politically active in 2008, consistent with the well-established prior finding that
different modcs of CPA act as complements. Firms that were politically active in 2008
(“treatment™ firms) had sharply lower industry-relative value in 2010 than other firms
(“control” firms). Because pre-2010 declines in corporate value could not plausibly causc the
Supreme Court to rule as it did, the relative decline in value at politically active firms after the
decision is most simply explained by politics at least partly causing, and not mercly correlating
with, lower value.

These results are inconsistent with a simple theory in which CPA can be presumed to serve the
interests of shareholders. The results in the politics-value regressions with firm and time fixed
effects rule out many potential omitted variables by focusing on the relationship between same-
firm changes in politics and changes in value. While unobserved characteristics of firms or
managers change over time in tandem with changes in both political activity and value, the
combination of the findings — relating to CEQ careers, the relationships between firms and
shareholder power, firms and signs of managerial agency costs, and value and politics, the
industry-based diffcrences in those cross-sectional relationships, and the results before and
after Citizens United — are collectively difficult to explain with a model in which managers
deploy firm resources solely to pursue firm or shareholder interests, at least in the largest US
public companies.

The results have limits. No study of corporate politics can reflect an idealized controlled
random double-blind study, in which randomly selected sample of companies were prohibited
from engaging in politics, while otherwise identical companies were not. Even if lawmakers
were inclined to try to conduct such a study, and even if corporate political resistance did not
defeat efforts to do so, the holding of Citizens United makes it legally impossible by labeling
CPA as shareholder “speech” protected by the First Amendment. The strength of the polities-
value relationship is such that the correlations cannot be interpreted in a naive way, with (for
example) political expenditures being treated as the sole direct cause of lower corporate value.
The near-universality of political activity in heavily regulated and government-dependent
industries makes it difficult to study politics-value relationships in the very industries where
the interests of managers, sharcholders, and the polity are strongest.

With those eaveats, the findings make it more plausible that CPA commonly reflects broader
agency problems at large public companies. Together with the likelihood that unobservable



368

political activity is also harmful to sharcholder interests (perhaps even more so), the findings
provide support for those engaged in efforts to respond to the legal shock to the shareholder-
manager relationship at large public companies represented by Citizens United. The
cumulative effect of the findings adds support for proposals to require disclosure of such
activity to shareholders.” If Congress, states, or the SEC adopt rules attempting to give
shareholders more information or more authority in the political sphere, the evidence presented
here should help demonstrate that such legislation serves as a legitimate and compelling
purpose separate from the anti-corruption and other purposes that have traditionally justified
campaign finance laws. Contrary to the Supreme Court’s stated assumption,” shareholders
were not able to protect themselves from misuse of corporate funds for political purposes prior
to Citizens United, and the risk of such misuse has increased as a rcsult of the decision.

PartI briefly (a) describes the US Supreme Court’s decision in Citizens Uhnited, and
(b) reviews relevant literatures on (1) corporate governance and its relationship to shareholder
value, as measured in the corporate governance literature, and (2) CPA. Part II develops
hypotheses to be tested, and describes the data used to test the hypotheses. Part III summarizes
data on ex-CEQ involvement in politics, corporate governance, CPA, and shareholder wealth.
Part IV relates the data on CPA to the data on corporate governance and value. Part V
summaries the empirical results and discusses possible interpretations and implications for law
and policy. The paper then briefly concludes.

1. Legal Context and Prior Literatures
1.1. Citizens United

In Citizens United, the US Supreme Court decided that laws barring corporations (and unions)
from making “indcpendent” political expenditures (such as buying television ads supporting a
candidate) were unconstitutional under the First Amendment.' Those laws banned
corporations from actively campaigning in elections on behalf of politicians in the period from
World War II through 2010. As a result, they curtailed the amount of money that corporations
could spend on election activity, and constrained (though they did not eliminate) the ability of
corporations to influence campaigns through contributions.

Given that the studies summarized below have established that different kinds of political
activity are complements, the logical implication of Citizens United would be to increase all
kinds of political activity by corporations. Citizens United generated a great deal of
commentary and controversy. To date, however, few studies have examined the extent to

? See hip://sec govirules petitions/ 201 I'petn4-637 pdl’ (August 3, 2011 petition for rulemaking on disclosure of
corporate political spending).

* See text accompanying note 1 supra.

* Throughout, the word “independent” is in quotes to reflect the fact that the “independence” of such expenditures
is difficult to observe and is likely absent in many instances. For example, “Restore our Future” is a nominally
“independent” political action committee (PAC) created by three former aides to Mitt Romney, is dedicated to
“getting Romney elected president,” and received a $1 miltion donation from a privately held company (W Spann
LLC) formed in March 2011 that promptly dissolved after making its donation. President Barack Obama’s former
Deputy Press Secretary formed a PAC, Priorities USA, to back President Obama’s re-election bid. Isikoff 2011,
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which CPA changed in the 2010 clections, relative to prior periods, nor whether the cross-
sectional correlates of that activity changed after the decision.” In particular, no study has yet
to cxamine the relationship between corporate value and political activity in 2010, in absolute
terms, or relative to prior years.

1.2. Corporate political activity: channels and regulations

Before Citizens United, corporations were barred from donating corporate funds directly to
candidates, and they continue to be barred from doing so.® Before Cirizens United,
corporations were permitted to establish political action committees (PACs), and they may still
do so. Corporations could not (and still cannot) simply channel corporate funds through the
PACs they establish (“connected” PACs) to candidates.” Instead, corporate officials must
solicit donations to their connected PACs from corporate managers, employces and
sharcholders. However, corporations could and can continue to pay the fund-raising costs of
their PACs, which can amount to a significant sharc of the nominal budget of the PACs ~
effectively, they shoulder the substantial fund-raising burden for the political candidates to
which the PACs contribute.

Before Citizens United, corporations were also largely unconstrained from lobbying ~ that is,
engaging in efforts to present information and otherwise persuade lawmakers, once elected, to
pursue particular policies — and they may still do so. Nevertheless, pre-Citizens United laws
limited the ability of corporations to influence the choice of lawmakers by voters, and (since
lawmaker time and attention is a limited resource) limited the effectiveness of past lobbying
efforts. As discussed below, the complementary relationship between lobbying and eleetion
activity is established in the literaturc on CPA.

All studies of CPA are challenged by the fact that only certain kinds of CPA are required to be
disclosed, even by public companies. If Exxon hires a registered lobbyist or lobbying firm to
act as such, the lobbyist and/or firm must disclose that fact, but nothing requires Exxon to
disclose the fact that it may hire a law or public relations firm (not registered as a lobbyist) that
cngages in activities that are essentially political in nature, and would be identified as
“lobbying” in ordinary specch.® Books, television ads or appearances, op eds, pamphlets,
Congressional testimony, efforts to stimulate “grassroots™ letter writing campaigns, and public
comments on proposed regulations, and all lobbying activities by those whose lobbying
activities constitute less than 20 percent of the time engaged in services are all arguably exempt

® One recent study [inds (among other things) that in 2010 and 2011 utilities spent the most on politics, that 5% of
the firms in the S&P 500 disclosed a relationship with 501(c)(4) firms, 14% disclosed how much of their dues to
trade associations are used for political purposes, and 20% disclosed direct political spending. IRRC 2011.

® A recent court decision that the First Amendment permits corporations to make the same direct contributions as
individuals in federal elections, U.S. v. Danielezyk, 788 F. Supp. 2d 472 (E.D. Va. May 26, 2011), has been
appealed to the same appeals court that recently rejected a similar attempt to strike down a state law banning
corporate contributions, see Preston v. Leake, 2011 U.5. App. LEXIS 22520 (4"' Cir. Nov. 7, 2011),

7 Sec Federal Election Commission Campaign Guide for Corporations and Labor Organizations (Jan. 2007),
available at hutp: s www fec.gov/pdffeolagui.pdf (last visited Nov. 26, 2011).

§2 USC § 1602 (definitions of lobbying activities and related terms).
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from the legal definition of “lobbying contacts,” depending on the facts. Lobbying disclosure
laws are also largely unenforced (Fried 2011).

Even contributions and election expenditures are exempt from disclosure if carefully funneled
through “conduits,” i.c., “independent” organizations. While those organizations might be
subject to a disclosure requirement if they in turn make contributions to candidates,” nothing in
the disclosure regime requires a public company that donates moncy to, for cxample, a
commonly controfled but formally independent non-profit to disclose those donations to the
public, or to force the non-profit to disclose to the public the identity of its donors if the non-
profit or political committee limits its activities to “independent” election expenditures.
Neither FEC nor SEC rules, nor state laws, permit shareholders of public companies to demand
such information in any direct way.]0 Top spenders in 2010 included Crossroads GPS, a non-
profit organized by Karl Rove that prominently notes on its website:

Any person or entity that contributes more than $5,000 to a 501(c)(4) organization must
be disclosed to the Internal Revenue Service on Form 990. However, the IRS does not
make these donor disclosures available to the public. Crossroads GPS’s policy is not to
provide the names of its donors to the general public,“

As a result, the sources of half the money spent in the first post-Citizens United clection cycle
were kept secret. Of $266.4 million spent by outside groups to influence the 2010 elections,
$135.6 million was spent by groups that did not reveal any details about their funders.”* In

° A “political commitiee™ — including any corporation or other organization that raises or spends more than $1,000
on, and has a “major purpose” of, influencing federal elections — must register with the Federal Election
Commission (FEC), and disclose specified information, including direct contributions to candidates, and
committees making direct contributions must disclose the identity of their donors and are subject to limits on both
the size of their contributions and the size of donations they receive from others. Federal Election Campaign Act,
2 USC §§ 431-55; SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. Mar. 26, 2010); Buckley v. Valco, 424 U.S.
612 (1976) (adding “major purpose” qualification to definition of “political committee™). The subset of non-profit
organizations permitted under the Internal Revenue Code to engage in political activities (prominently,
organizations under IRC §§ 501(c)(4) and 527) are required to disciose large donors to the Internal Revenue
Service, but not to the public or the FEC, unless the donations are made specifically “for the purpose of furthering
clectioneering communications.” 11 CFR § 104.20. Broadcasters must keep records and make available for
public inspection the identity of purchasers of election ads, but these records do not include the sources of the
purchasers’ funds. 47 USC § 315; 47 CFR § 73.1943.

! 1t is possible for a shareholder fo propose a bylaw that would require disclosure by a public company of
corporate political expenditures, but such a bylaw would face challenges as to its legality under state law, and if
the shareholder wanted to try to get other shareholders to vote for the bylaw, the shareholder would have to cither
incur substantial expenses to solicit proxies, or face legal challenges under the SEC’s Rule 14a-8, which permits
shareholders under certain circumstances to include such bylaws in a proxy statement paid for by the company,
but only if the bylaw does not concern “ordinary business™ of the corporation and is not otherwise in conflict with
state corporate law, and the sharcholder could expect to face challenges to its ability to include a shareholder
resolution relating to disclosure of political activity under Rule 14a-8 unless (as is now typical for active
institutional sharcholders) the resolution were non-binding.

U hitps:Awww, rcontribute.us ‘crossroadsgps (visited October 29, 2011). On Rove’s involvement in Crossroads

GPS, and its role in the 2010 elections, see Franz 2010,

'2 Publi¢ Citizen, Disclosure Eclipse, Nov, 18, 2010. A large amount of expenditures have been made by “super
PACs,” new political committees set up in the wake of Citizens United and specifically designed to solicit
unlimited sums from unlimited sourees (including corporations) and spend the funds on “independent” election
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2010, such “dark money” was almost double the $68.9 grand total of spending by outside
groups in 2006, thc previous mid-term election cycle. Six of the top seven spending
“independent”™ groups in the 2010 election cycle kept their donors secret. These included the
U.S. Chamber of Commerce, the top spender, at over $31 million. Other top spenders
identified themselves only as “Americans for Job Sccurity,” the “American Action Network”
or the “Ameriean Future Fund.”

As a result, the control and funding of many organizations active in politics was and remains
uncertain, Any research claiming to have assesscd the aggregate amount of political activity
by businesses or corporations should be viewed skeptically. Nevertheless, for purposes of this
paper, the effect of there being potentially very large unobservable political activity by
corporations is to make it harder for any relationships that might exist among CPA, corporate
governance, and value to be detected.

In addition, the fact that political activities act as complements allows us to infer the effects of
Cirizens United on unobscrvable political activity by reference to observable political activity.
While we cannot know with precision which firms exploited the new “independent” election
expenditure channel opencd by the Supreme Court, we can cstimate the average relationship
between the newly permitted activities (mostly carried out through conduits) and sharcholder
value, by reference to which firms were active prior to the decision and could thus be cxpected
to be most likely to exploit the new channel. Empirically, this mode of inference is taken up in
Part 4 below.

1.3. Corporate political activity: what counts as evidence that it “works”'?

Extensive research in management, political science, and economics explore the causes and the
narrow consequences of corporate political activity. Many studies have established that
different types of CPA are complements. For cxample, Ansolabehere et al. 2002 and Schuler
et al. 2002 find a strong complementarity between lobbying and PAC activity, with over 86%
of all contributions coming from firms with both a lobbyist and PAC. Contributions buy
access, and lobbying exploits access to affect policy.”> These findings are confirmed with the
data analyzed below.

What docs this research say about whether CPA “works” — that is, whether it produces benefits
for corporations and their shareholders? Many studies find evidence that intercst groups
exchange money and/or information for political benefits of various kinds, such as trade
barricrs,'* reduced or easier regulatory inspections,'® and lower tax rates, although these results
are sometimes sensitive to particular specifications and samples.'®  Firms withhold

expenditures, including television and other media. See Center for Responsive Politics, Ouiside Spending,
available at www.opensecrets.org/outsidespending (last visited Nov. 26, 2011).

" E.g., Wright 1990, Austen-Smith 1995, Tripathi et al. 2002.
" E.g., Goldberg and Maggi 1999,

* E.g., Gordon and Hafer 2005.

16 E.g., Richter et al. 2009; but cf. Drope and Hansen 2008.
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contributions from officials who vote against their interests.!” Researchers focusing on specific
issues or industries have found evidence of influence via lobbying or other political activity}8
Event studics have revealed that US equity markets are affected by the control of Congress
(Jayachandran 2006) and policy platforms (Knight 2006).

In that sense, it seems clear that CPA “works” — indeed, this is the common intuition behind
most efforts to regulate CPA: CPA nceds regulation because it affects laws and regulations.
However, separate lines of rescarch suggest that CPA does not nccessarily “work” for
shareholders. A number of studies present evidence that CPA represents a form of managerial
“consumption” good — consistent with the possibility that it is pursued at the expense of
shareholders (sec, for example, Ansolabehere ct al. 2003, surveying numerous prior studies).
Brasher and Lowery 2006 find publicly held companies are more likely to engage in lobbying
than otherwise similar non-public companies, although they do not develop the potential role
of agency costs in explaining their finding, and Kim 2008" includes one governance variable
in modeling the determinants of CPA, and finds that weak sharcholder rights correlate
positively with the propensity to lobby and to sponsor a PAC, and with lobbying expenditures.
These findings are consistent with the findings reported below.

Which of the two effects is more important, on average, for most public companies? Is the
effect of CPA on political outcomes in line with corporate interests, or does CPA align more
with the interests of corporate managers than corporate shareholders? Two recent studics have
produced contrasting results on this broader question. Cooper ct al. 2010 found that companies
sponsoring PACs making donations to more candidates in the period 1979 to 2004 had on
average higher stock returns than industry peers in the following year, although companies
with PACs that simply made larger donations did not generate such excess returns. Although
Cooper et al. control for industry effects in the first-stage of a model (as a predictor of PAC
contributions), they do not do so in their second-stage model (as a predictor of returns), nor do
they interact their dependent variables or partition their sample by industry, so that one cannot
tell if their overall results are driven by the minority of firms in heavily regulated or
government-dependent industrics.

In contrast, Aggarwal et al. 2011 found that that companies that made soft money donations to
parties or donations to Section 527 committees from 1991 to 2004 (accounting for roughly 11
percent of the universe of U.S. publicly traded firms) tended to be large, slowly growing firms
that had more free cash than other firms but spent less on research and development or
business investments. They also found that corporate donations were negatively correlated with
long-term firm-specific stock market performance.*® This paper reaches findings that are more

' E.g., Jackson and Engel 2003 (China policy) and Franca 2001 (NAFTA policy).

" E.g., Schuler 1996 (steel), Kroszner and Stratmann 1998 (financial services), and de Figueiredo and Tiller 2001
{communications). See also Fisch 2005 (case study of FedEx).

' The author of that study graciously shared his data from 1998-2004, included in the sample tested below.

* Aggarwal et al. 2011 also found that better corporate governance - including better board structure, lower CEQ
compensation, and the presence of large shareholders to monitor corporate behavior — tended to be associated with
less political activity. See also Hadani & Schuler 2011, Hadani 2011, which produce findings more eompatible
with Aggarwal et al. 2011 and this paper than with Cooper et al.
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compatible with Aggarwal et al. — corporations engage in a mix of shareholder-oriented and
non-shareholder-oriented, but the predominant, or average, effect is negatively related to
shareholder value.

Finally, a number of studies have reached findings on the firm- and industry-level correlates of
CPA (see Hillman et al. 2004 for a survey).”! Consistent with intuition, ongoing CPA in the
US is more common for firms that are larger,? older,”® more regulated, and more dependent on
government purchases 2* These correlations are reflected in the research design below.

1.4. Corporate governance

Corporate governance research is vast, multidisciplinary and largely siloed. For surveys, see,
for example, Shleifer and Vishny 1997 and Bischoff 2009. Yet few strands of this literature —
whether in accounting, law, business, management, or economics — have focused on CPA>
Instead, the focus in corporate governance has been agency theory (Jensen and Meckling
1976).

Specifically, research has attempted to analyze and test the extent and how corporate managers
(or dominant shareholders) act in ways that harm or fail to benefit sharcholders (or minority
shareholders). For example, Berle and Means 1932 posited that shareholder dispersion would
increase managerial slack, cnabling managers to obtain greater private benefits. Gompers ct al.
2003 show that firm-specific sharcholder-friendly corporate governance provisions — corporate
charters, bylaws, and executive contracts — correlated positively in the 1990s with firm value
(as measured by industry-adjusted price/book ratios, often referred to as Tobin’s 0%
Bebchuk et al. 2010 show the correlation between governance provisions and corporate value
(measured by industry-adjusted book/price ratios) persisted and even grew through 2008.%
This paper also uses Tobin’s Q as its primary proxy for shareholder value.

2! See also Potters and Sloof 1996, which surveys empirical studies in the public choice, economics, and political
economy literatures on political activities of interest groups, including corporations.

* E.g., Hansen and Mitehell 2000,
» E.g., Baron 1995, where firm age is interpreted as a proxy for “experience” or “reputation.”
* E.g., Hart 2001. Finms also match industry-competitors’ political activity. Grier et al. 1994,

 Bischoff 2009 reviews 141 corporate govemance articles published 1997 to 2009 and finds none focused on
CPA. A few studies argue that ownership and control structures emerge in response to political pressures, or vice
versa, but they rely on country- and not firm-level data. E.g., Roe 1994; Roe 2003; and Morck et al. 2005,

* This ratio is calculated following Kaplan and Zingales 1997, calculated as [BVA+MVCE-BVCE-DT] / BVA,
where BVA is book value of assets, MVCE is current common stock market capitalization — that is, stock prices —
BVCE is book vatue of common equity, and DT is the book value of deferred taxes.

7 Tobin’s idea was to relate an assct’s market value to its replacement value, Tobin and Brainard 1977, but the
market value of a firm’s assets is not readily observable, and may diverge from book value (as when a firm’s
assets include significant intellectual property). Nevertheless, when comparing fitms in the same industry in the
same period, these divergences are unlikely to bias the results, and it has become customary to refer to the ratio
described in note 24 as Tobin’s Q and to use it as an indicator of firm value, e.g., Demsetz and Lehn 1985; Morck
et al. 1988; McConneil and Servaes 1990; Lang and Stulz 1994; La Porta et al. 2002; Cremers and Ferrell 2011;
Bebchuk et al. 2009; Core et al. 2006; Bebchuk et al. 2010,

® Accord Cremers and Ferrell 2011 and Giroud and Mueller 2011.
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Related strands of corporatc governance research have focused on particular aspects of
corporate behavior. Yermack 2006 shows that firms that pay for corporate jets for their CEOs
underperform market benchmarks and experience stock price drops upon announcement when
jet use is disclosed, and that jet use correlates with personal CEO characteristics, such as long-
distance golf club memberships. This paper examines whether jet use correlates with CPA.

The empirical study of the causes and effects of corporate governance practices all face design
problems (for cxample, Listokin 2008). It is plausible that corporate governance is set in
anticipation of corporate performance, making the direction of causality difficult to establish
with certainty.” Still, prior studies establish that governance provisions are reliable corrclates
of performance and value, and shift the burden of proof to those who belicve such provisions
are epiphenomenal. The goal of this paper is to do the same with respect to corporate political
activity, where currently even basic disclosure rules do not exist.

Among the few corporate legal scholars to address CPA, Brudney 1981 defended restrictions
on CPA from a shareholder perspective, noting that early US corporations were limited in their
activities by charter restrictions that would effectively have forbidden CPA, and defending a
rule requiring a supermajority of {or even unanimity among) shareholders under the First
Amendment. Citizens United and potential legislative responses have stimulated a few papers
focusing on CPA. Bebchuk et al. 2010 argue that public company shareholders are more
vulncrable to managerial agency problems in the CPA context than in other contexts, and argue
for new legislative default rules (which sharcholders could opt out of) requiring disclosure and
prior sharcholder approval of CPA. Gilson and Klausner 2010 worry that CPA risks involving
public companies in polarizing debates and sharcholder votcs and argue for shareholder
approval requirements so as to minimize the potential costs of such debates.*®

* Cremers and Ferrell 2011 arguc the direction of causality runs from governance to value because (1) the
relationship only appeared afier a Delaware Supreme Court allowed boards to resist takeovers, Moran v.
Household 500 A.2d 1346 (Del. 1985), and (2) because cross-sectional variation in that relationship is consistent
with theory on how firms impede takeovers.

% See also Fisch (2005) (case study of political activity by Fedex); Coates and Lincoln 2011 (study of disclosure
policies voluntarily adopted by S&P 500 firms and the correlation between those firms and corporate value);
IRRC 2011 (same); Regan 1998 (essay on corporate speech and civic virtue), Winkler 2007 (legal analysis of
corporations under the First Amendment) and 2004 (history of ban on corporate donations to federal elections).

10
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2. Hypotheses and Samples
2.1. Hypotheses

As noted above, research on CPA has previously found that firms that are heavily regulated or
dependent on government expenditures are more likely to engage in CPA. Even firms that
themselves not heavily regulated or government-dependent, but which operate in industries
comprised primarily of firms that have these characteristics, are likely to have business
strategies that are interwoven with government affairs. These prior findings lead to the
following hypothesis, which can be confirmed in the S&P 500 in the period leading up to and
following Citizens United.

Hypothesis 1 (HI): CPA is most common in heavily regulated or government-
dependent industries.

If corporate managers could be trusted to spend corporate money on political activity that
would benefit shareholders, then Citizen United’s relaxation in the constraints on corporate
political activity might still be of concern to voters generally, because rent seeking beneficial to
shareholders might harm iaxpayers or consumers, for example. But at least one would not
worry about any additional burden of such activity on capital formation or the economic
benefits that flow from well-governed public companies. Unfortunately, managers cannot
always be wholly trusted with other people’s money, and as reviewed above, corporate
governance provisions consistently correlate negatively with shareholder wealth. The literature
on corporate governance suggests that agency problems are more acutc when shareholders are
weak, because in those companies managers can pursue their own interests more freely than in
other companies. If CPA is harmful to shareholders, then:

Hypothesis 2 (H2): Managers of companics with weak shareholders — those who are
more dispersed or have fewer rights — will be more likely to engage in CPA.

Prior rescarch suggests that CPA may represent a form of managerial perquisite — a
“consumption good” for those who control the CPA — that is, managers. CPA could represent,
in this view, pursuit of a pet project that is at best unrelated to sharcholder interests, and at
worst could actively harm them. Managers might have personal political goals — ideological in
nature — that could diverge from the net political interests of shareholders, particularly given
that politics can affect a range of issues on which widely dispersed shareholders are unlikely to
agree. CEOs inclined to consume perquisites of one kind are more likely to consume
perquisites of another kind; alternatively, boards that are morc willing to let CEOs consume
perquisites of one kind will be more tolerant of consumption of other perquisites. One type of
perquisite previously studied — use of a corporate jet for personal travel — is likely to correlate
with a CEO’s use of corporate funds to pursue personal goals more generally, including CPA.
1f CPA is harmful to shareholders, then:

Hypothesis 3 (H3): CEOs who use corporate jets for personal travel — which correlates
with harm to shareholders - are more likely to engage in CPA.
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Most tangibly, corporate managers may have their own personal political ambitions — to run for
office or obtain appointed offices such as cabinet posts or ambassadorships. Jon Corzine, ex-
CEO of Goldman Sachs, became Senator and then Governor of New Jersey; Dick Cheney, ex-
CEO of Halliburton, became Vice President; George H. W. Bush, ex-president and chairman of
Zapata Petroleum, became President; and Herman Cain, ex-CEO of Godfather’s Pizza, became
chair of the board of the Federal Reserve Bank of Kansas City, then president of the lobbying
organization for the restaurant industry, then a Republican political candidate. Managers’
personal political goals could be furthered if the companies they control engage in political
activities, using shareholder funds. This suggests the following hypothesis:

Hypothesis 4 (H4): CEOs who anticipate seeking post-CEO political positions will be
more likely to engage in CPA while in office as CEO.

The foregoing analysis also suggests that the influence of agency costs on CPA will be most
easily observable outside of heavily regulated and government-dependent industries. That is
because sharcholder-oriented CPA would be common in those industries, reducing the
variation across firms in CPA that would allow for differences in the correlation between CPA
and shareholder power to be detectable. If CPA serves shareholder interests, as is intuitive in
heavily regulated or government-dependent industries, but requires effort or risk-taking by
managers, it might even correlate positively with shareholder power and negatively with
managerial excess in those industries.

Hypothesis 5 (H5): CPA’s relationships with shareholder power and managerial excess
are weakest (or even reversed) in heavily regulated or government-dependent
industries, and strongest in other industries.

If the foregoing analysis were correct, one would also expect that CPA would be most likely at
firms where CEOs lack strong incentives to maximize shareholder wealth more generally. As
a result, CPA should be more common at firms with lower sharcholder wealth, when compared
to other firms in the same industry, but that relationship should attenuate or even reverse in
heavily regulated or government-dependent industries.

Hypothesis 6 (H6): CPA correlates negatively with industry-rclative measures of
sharcholder value.

Hypothesis 7 (H7): CPA’s relationship with corporate value is weakest (or even
positive) in heavily regulated or government-dependent industries, and most strongly
negative in other industries.

Even if H6 were true, it would not necessarily mean that CPA itself causes lower shareholder
value — it might simply correlate with lower value, because of unobserved firm or manager
characteristics, or CPA might be caused by lower value, as managers attempt to lobby their
way back to profitability, such as by erecting barriers to competition. How might CPA actually
cause harm to sharcholder interests? The aggregate amounts that companies spend on CPA are
large in absolute tcrms (see Part 4.3.2 below and IRRC 2011), but disclosed CPA expenditures
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are small relative to their assets, revenues and even earnings, on average. If CPA were simply
a waste of money, but had no effects beyond out-of-pocket costs, it should not significantly
affect shareholder interests.

However, CPA shaped by managers’ personal interests may produce larger negative effects on
firm value through indirect channels. One is strategy. Business schools have long taught that a
corporate strategy is best if focused — composed of a small number of elements (e.g., Porter
1980, 1985, 1996), ecasily communicated, understood and implemented by middle managers
and employees. Outside of heavily regulated and government-dependent sectors, CPA may
dilute a firm’s strategic focus, and distract and degrade managerial performance, particularly if
managers’ personal goals affect CPA. A second indirect channel is large new investments. If
manager-influcnced CPA affects a firm’s choice of large projects, those projects may be less
aligned with shareholder interests than would otherwise be the case.

While strategy dilution is difficult to observe across heterogeneous firms, project sclection can
be partly observed in the form of capital expenditures. Again, one would not expect CPA to
reduce the value of capital expenditures to shareholders by as much (or at all) in heavily
regulated or government-dependent industries, where CPA can generally be expected to affect
project choice. The implication of the foregoing analysis is that firms that are both engaged in
CPA and making large capital expenditures arc more likely to be making poor project choices,
and reducing sharcholder value, than firms not so distracted or influenced by CPA.

Hypothesis 8 (H8): Outsidc of heavily regulated and government-dependent industries,
capital expenditures correlate positively with industry-relative shareholder value at
firms not engaged in CPA, and less positively (or even negatively) with value at firms
engaged in CPA.

Finally, what about Citizens United? 1f prior findings that various forms of CPA are
complements arc corrcet, the decision should have increased CPA overall, and also increased
the extent of the activity. These increases should be particularly evident in industries in which
CPA is least likely to be of benefit to sharcholders.

Hypothesis 9 (H9): CPA overall increased after Cifizens United, particularly in
industries that are not heavily regulated or government-dependent, and the levels of
expenditures on CPA increascd morc at firms that were already politically active in
2008.

In addition to increasing CPA, Citizens United was a largely unexpected and exogenous shock
to the restraints on CPA*! As a result, it created a natural experiment in which can better test

*! The parties to Citizens United (including the Deputy US Solicitor General) initially argued the case before the
Supreme Court as a narrow decision applicable to the plaintiff in the case — a small advocacy non-profit
specifically formed to engage in political activity. While the case was expected to have implications for campaign
finance faw more generally, it was not expected to have the sweeping legal effects it did. The Supreme Court
chose to ask the parties to retum to the Court and reargue the case on the broader grounds that it was ultimately
based — that is, that a 50-year-old ban on independent election expenditures by all corporations, for-profit and
non-profit alike, was unconstitutional. See http://www.supremecourt.gov/Search.aspx 7FileName=/docketfiles/08-
205.htm (last visited Nov. 30, 2011).
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the effects of CPA on sharcholder value. Because CPA of various kinds are complements, the
relaxation of constraints on CPA in Citizens United made it more likely that firms already
engaged in CPA would continue to do so, at higher levels, in both observable ways (as in H9)
and in unobservable ways (through conduits and “independent” expenditures). Those firms, in
effect, can be viewed as “treatment” firms for purposes of the quasi-experiment. The change in
the politics-value relationship from before to after the decision (2008 to 2010) can be
compared to the change in that relationship for other firms (which are the “control” firms for
purposes of the quasi-experiment), and the difference in differences (before and after Citizens
United, treatment vs. control) will represent the estimated impact of politics on value. If
managerial agency costs arc a principal driver of CPA, on average, that impact is expected to
be negative.

Hypothesis 10 (H10): Relative to other firms, firms engaged in observable CPA prior to
Citizens United will experience declines in value after Citizens United, relative to firms not
so engaged.

2.2. Sample

The foregoing hypotheses are tested on a sample of data on companies in the S&P 500 in the
years 1998 to 2004, as well as in 2008 and 2010, the clections immediately before and after
Citizens United. For lobbying, the unit of observation is a firm-year; for PAC donations, the
unit of observation is a firm in a two-year election cycle (for example, 1997 and 1998, 1999
and 2000, etc.), using firm-year data for the sccond-year in the cycle. For a subsample
consisting of all sample firms in 2000, the post-2000 careers of all CEOs were reviewed to
determine whether the CEOs obtained political positions after their tenure as CEQ.

By construction, both samples consist of large publicly held firms and, as shown below (and in
prior research), CPA correlates with firm size. The strength of the relationships reported below
is likely to fall as one beyond this sample.”* However, the S&P 500 represents a large fraction
of US public company market capitalization, corporate revenues and assets, and economic
activity, and is of independent interest, whether the results here can generalize beyond the
firms studied.

* Kerr et al. 2011 study a broader sample of companies and find that lobbying is much less common in smaller
public firms than in larger public firms. Cf. Drope and Hansen 2006 (finding that the tendency of researchers to
study large firms does not bias the picture of CPA overall).

14
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2.3. Variables measuring shareholder power

Sharcholder power is measured in two ways. First, ownership dispersion is measured by the
logged number (LNCSHR) of record stockholders for a given company, as reported by
Compusta\i]3 The more shareholders, the harder it is for them to overcome collective action
problems, and the weaker sharcholders are, and the less able they are to protect their own
interests against diversion of value by managers (directors and officers). Second, several
measures of shareholder rights commonly used in the corporate governance literature are used.
Data on the most widespread measure — the “G-index” from Gompers et al. 2003, based on
corporate provisions tracked by IRRC (now RiskMetrics) are taken from IRRC via the WRDS
website.”* IRRC ceased reporting all components of the “G-index™ in 2007, so a subset is
used, consisting of 13 data items available for all sample years. These items arc coded as 0 or
{ and summed (@ GINDEX — “Q” for quasi). Another measure, the E_INDEX, based on six
provisions, is constructed as deseribed in Bebehuk et al. 2009, following Coates 2000. Each
measure is constructed such that higher scores indicatc fewer sharcholder rights.

2.4. Firm and industry variables

As in the corporate governance literature, firm value is measured with the log of median-
industry-adjusted “Tobin’s Q" sce note 26 above, or LOGRELQ. For industry adjustments,
Fama’s 48-industry groups arc used. LOGRELQ equals the log of the ratio of the firm’s Q and
the industry’s median Q. As in prior research, Q is defined as market value of assets over book
value of assets, where market value of asscts is approximated as the book valuc of assets plus
the market value of common stock less the book value of common stock less the balance sheet
value for deferred taxes. The regression analyses below also include proxies customarily
included in empirical models of CPA and Tobin’s Q, set out in Appendix A.

2.3, Variables measuring corporate political activity

Data on PAC and lobbying activity from the “Open Seerets” website,> which has a scarch
engine and summaries of data from the Federal Election Commission (PAC contributions) and
U.S. Senate (lobbying) websites. For 1998-2004, these data are derived from Kim 2008 and
spot-verified by reference to the Federal Election Commission (FEC) website; for 2008 and
2010, they are derived directly from Open Secrets and spot-verified by reference to the FEC
website.

» The true item of interest is beneficial ownership, but data on the number of beneficial owners for most
companies is not available, because the SEC does not require it to be disclosed, even though companies bave the
data. Nevertheless, interviews with proxy solicitors confirm that thc number of record owners is a noisy but
correlated proxy for beneficial ownership, and in a separate paper (Coates 2010b), I find that the number of record
owners is correlated with a number of merger and acquisition practices (such as contract terms) with which theory
suggests ownership dispersion should be correlated.

* hitpzriwrds.w harton.upenn.edu.

35 ;
hitpwww opensecrels.org.
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Two variables measure the propensity of firms to engage in CPA: LOBBY_YN is a dummy
set to one if the firm participated in lobbying in a given year; CONTRIBUTE_YN is a dummy
set to one if the firm’s PAC contributed in the prior two-year election cycle. Two variables
measure the extent of participation:. LOBBYAMOUNT is the amount in $000s (and
LOGLOB is logged amount) of annual lobbying expenditures by the firm (inflation-adjusted),
CONTRIBUTEAMOUNT is the amount in $000s (and LOGCONTRIBUTE is the logged
amount) of total PAC contributions sponsored by the firm to federal candidates over the prior
two-year cycle (inflation-adjusted). Each participation variable is the log of the observed value
plus 0.001, to preserve zero observations in the sample.

2.6. Variables evidencing managerial excess

Data reflecting the possibility of managerial excess consist of two variables:
(1) CEOJETPOS, a dummy set to one if the firm reports that the CEO used a corporate jet,
and (2) CEOJETVAL, the reported value of that such jet use, both derived for years prior to
2004 from Yermack 2006 and for 2009 from GMI.

3. Summary statistics

Table 1 sets forth summary data. Most of the S&P 500 is politically active, with 71% engaged
in annual lobbying on average, and 70% sponsoring PACs making donations. For the S&P
500, consistent with prior research, the two types of CPA are complements: the correlation
coefficient of lobbying activity and PAC contributions is 0.5, and the correlation among
lobbying and contribution amounts is 0.6. S&P 500 firms spent roughly six times more on
lobbying than their PACs give in contributions. The distribution of both kinds of CPA is right-
skewed (4.2 and 2.9) and kurtotic (29.6 and 23.6), and logged amounts are much closer to a
normal distribution (skew of -0.3 and -0.6, kurtosis of 1.7 and 1.6).

[Table 1 about here]

A third of firms are in heavily regulated industries. The average share of revenues derived
from government expenditures was 6%, with 4% of sample firms were in industrics deriving
more than 25% of total revenues from government expenditures. Summary statistics for the
EINDEX are comparable to those reported in prior research, as is the shape of the distribution
of the Q_GINDEX compared to the full GINDEX in prior research. In this large company
sample, the median firm had 16,800 record sharcholders, and only a few (between one and 15,
depending on the year) had few enough record owners (<300) to be able to “go dark” — that is,
deregister with the SEC.

In the period through 2003, 23% of companies reported that their CEOs used corporate jets in
the period, representing an average of $71,700 worth of value to the CEO for those CEOs who
used jets. Reported jet use for personal travel by CEOs was significantly higher in 2009, with
35% of firms reporting their use, at an average cost to the firm of $121,145 for those CEOs
who used corporate jets. It should be noted that the GMI data for 2009, which are derived
from proxy statements, are not strictly comparable to the Yermack jet data from the pre-2004
period, as the SEC modified its disclosure rules for perquisites in 2006 (SEC 2006).
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4. Data analysis
4.1. Univariate and bivariate analyses

The hypotheses developed in Part 2 are first tested with two sets of simple univariate and
bivariate analyses. First, evidence regarding industry effects is presented, to demonstrate that —
consistent with past research — CPA in the current sample is strongly correlated, in intuitive
ways, with industry groupings that reflect the intuition that CPA may be most shareholder-
oriented where government is already crucial to business success — in heavily regulated and
government-dependent sectors. Second, relationships among four sets of variables of interest
are depicted: CPA, shareholder power, CEO perquisite consumption (in the form of corporate
jet use) and CEO career concerns (in the form of post-CEO political appointments).

4.1.1. Industry effects and CPA

Figure 1 shows that firms in industries that are heavily regulated or dependent on government
expenditures are, as predicted, more likely to engage in political activity (with tick-bars
showing 95% confidence intervals). “Government dependent” are firms in those industries
with a GOVSHARE of at least 25%. *“Heavily regulated” firms are those in industrics
identified in Appendix A.

[Figure 1 about here]

Consistent with H1, few firms in those industries do not engage in observable political activity,
and this was true before and remains truc since Citizens United. By contrast, in other
industries, political activity is common, but more varied, and less common than in heavily
regulated or govemment-dependent industries.

4.1.2. Shareholder power and CPA

Overall, the pairwisc Spearman rank correlation cocfficient between LOGCSHR and
LOBBY_YN is 0.38, and between LOGCSHR and LOGCONTRIBUTE it is 0.43. More
shareholders makes shareholder coordination harder, weakens sharcholders, strengthens
managers, and at firms with more shareholders, political activity is more common, consistent
with H2. One might worry that these correlations are driven solely by firm size, which past
rescarch has shown is correlated with both CPA and sharcholder dispersion. To show the
relationship between CPA and shareholder dispersion is not simply an artifact of firm size,
Figure 2 graphs the percentage of firms engaged in lobbying, broken down by both a firm’s
asset size and its number of record shareholders. Both factors increase CPA: across asset size
quartiles, CPA increascs, but it also increase within each size quartilc as shareholder dispersion
increases. Qualitatively similar results hold for PAC contributions,

[Figure 2 about here]
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Sharcholders are weak if dispersed, but they can also be weak if they have few legal rights.
Shareholder power on each dimension is distinct — in fact, they are negatively (if weakly)
correlated, with a correlation coefficient between LOGCSHR and each of EINDEX and
Q_GINDEX of -0.07 (p<.000). This makes examining the relationship between shareholder
rights and CPA of interest for two reasons: first, it is of independent interest, given prior
research on the relationship between shareholders rights and shareholder value; and second, if
the same relationship exists between CPA and sharcholder power on both dimensions, it is
more likely to be real, and not a spurious relationship driven by some other factor that happens
to correlate with either measure of shareholder power on its own.

Figure 3a graphs CPA incidence for firms with different E-INDEXes (with tick-bars showing
95% confidence intervals). Figure 3b is the same graph for only firms in heavily regulated
industries. Graphs of CPA against the Q_INDEX (not shown) arc similar. For the full sample,
firms with high E-INDEX scores (weaker shareholder rights) are more likely to engage in CPA
than firms with lower scores, and the relationship is nearly monotonic across the E-INDEX,
with sharper changes at the ends of the index. Consistent with H2, the negative relationship
between shareholder rights and CPA is apparent. The differences are highly statistically
significant, with p-values below 0.0001 for both an analysis of variance and ranksum test,
which easily reject the null hypothesis that CPA docs not vary by EINDEX, but consistent with
H2.

[Figures 3a and 3b about here]

However, for firms in heavily regulated industries, where CPA has an intuitive link to
shareholder value, no relationship between CPA and shareholder rights is apparent, consistent
with H5. Where CPA is most intuitive for sharcholders, the degree of alignment between
manager and sharcholder interests caused by strong shareholder rights is unrelated to CPA.

4.1.3. CPA and CEO use of corporate jets

In both the pre-2004 period, using data from Yermack 2006, and in 2010, using data from
GMLI, firms whose CEOs use corporate jets are significantly more likely than other firms to
engage in political activity, consistent with H3. Figure 4a shows the relationship between CPA
and one marker of potential CEO excess — the use of a corporate jet by the CEQ, at the expense
of the firm (with tick-bars showing 95% confidence intervals) — for the period covered by the
Yermack 2006 data. Figure 4b is the same graph for only firms in heavily regulated industries,
for the same period.

Outside the heavily regulated industries, the difference in lobbying propensity in 2010 is
striking: 88% for firms the CEOs of which used corporate jets for personal use in 2009, vs.
66% for other CEOs, a difference is that statistically significant (p<.00001, with a 95%
confidence interval for the difference of -32% to -12%). If'jet use is a proxy for CEOs who are
more apt to take actions that are not in sharcholder interests, or for boards willing to allow
CEOs to take such actions, the positive correlation between jet use and CPA suggests that CPA
may also not be in sharcholder interests, just as the negative correlations between shareholder
power and CPA does.
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[Figures 4a and 4b about here]

As with shareholder rights, the relationship between CPA and signs of managerial excess is not
present in heavily regulated industries. Consistent with HS, lobbying is very common in those
industries, whether or not the CEO uses a corporate jet. Even if jets are signs of managerial
excess generally, CPA is not intuitively contrary to shareholder interests where regulation is
heavy, so one would not expect jet use to correlate with CPA, and it does not.

4.1.4. CEOs’ subsequent personal political careers

In Part 2, it was hypothesized that CEOs and other managers of public companies might have
personal interests in directing their companies to engage in political activity, separate and apart
from shareholder interests in such activity, and famous examples of ex-CEOs who had gone
into politics were noted. Here, more systematic evidence of this potential source of managerial
agency problems with respect to CPA is developed. Table 2 presents data on all CEOs (n=438)
in the overall sample described in Part 3, who were all in office as CEOs in 2000.

[Table 2 about here]

As shown in Table 2, most (n=298) of those CEOs had retired by 2011. Of those retired
CEOs, over 11% were appointed or nominated to political office between the time of their
service as CEOs and 2011. “Office” for this purpose only included positions with authority,
and not advisory positions, or such politically influenced recognitions as medals or
knighthoods — if that broader mix of political rewards were counted, the number of CEOs
receiving post-retirement political rewards roughly doubles in the sample. In the subsample
were John W. Snow, ex-CEO of CSX, who became Treasury Secrctary; and John E. Bryson,
ex-CEO of Edison International, and Carlos Gutierrez, ex-CEO of Kellogg, both of whom
became Commerce Secretaries. Also among the group were Carly Fiorina, ex-CEO of
Hewlett-Packard, who was nominated as a Republican candidate for US Senate; Charles Price,
ex-president and chairman of American Bancorporation, who became U.S. Ambassador to the
United Kingdom; and William Donaldson, ex-CEO of Aetna, who became Chair of the SEC.
The possibility of CPA being motivated by CEO political ambitions is illustrated by the fact
that among the firms in the subsample of CEO careers reviewed, the odds that a CEO obtained
post-CEQ political employment were significantly higher for CEOs of firms that engaged in
lobbying prior the CEO leaving the company (15% vs. 3%, p<0.05), consistent with H4.

Thesc results likely understate the degree to which the prospect of future political careers ignite
or shape CPA, for at least three reasons. First, the subsample only includes CEOs, while other,
lowcer-level managers may also cxpect to obtain private political career bencfits if their firms
are involved in politics. Government-affairs specialists as well as general counsels and public
relations officers can develop personally valuable relationships by directing firm resources in
particular political directions.® Corporate lobbying is often outsourced to lobbying firms that

%% Ten percent of a sample (n=50) of departing general counsels at Fortune 500 companies not promoted within
their firm moved into a government job within a year of their departures. Coates 2011.
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provide employment and support for former corporate managers entering the political arena.
Second, political activity can pay off in other ways for corporate managers. Private equity
firms cmploy former politicians and former corporate managers that developed relationships
with government officials while serving as managers (e.g., George H.W. Bush, Arthur Levitt).
Third, many CEOs and managers may have political interests but never act on them, because
they leave office amid scandal, or because they become ill or die before they have the
opportunity. In the subsample reviewed was Bruce Karatz, ex-CEO of Kaufman & Broad
Home, who was convicted of mail fraud, and both Maurice “Hank” Greenberg (AIG’s ex-
CEO) and his son Jeffrey Greenberg (ex-CEO of Marsh & McLennan), each of whom lost their
jobs because of probes by then-New York Attorney General Eliot Spitzer.

A full exploration of the relationship between CPA and CEO political careers would require a
separate paper. Nevertheless, the evidence presented here is consistent with H4, and in
combination with the evidence reviewed above, on the relationship between CPA and
shareholder power and managerial agency costs, it scems clear that CPA represents a mix of
shareholder-oriented and non-shareholder-oriented activity. In the next part, regression
analysis is used to examine how robust the politics-governance relationships is, the extent of
the non-shareholder-oriented political activity in the S&P 500, and whether the non-
shareholder-oriented political activity has an observable relationship with value.

4.2. Regression analyses

In this section, two sets of relationships are modeled with multiple regression analysis: (1) the
relationship between measures of CPA and shareholder power, and (2) the relationship
between CPA and corporate value, as measured by industry-relative Tobin’s Q, including its
direct relationship in cross-sectional regressions, its relationship over time in firm fixed-effects
regressions, and its relationship before and after Citizens United.

4.2.1. Shareholder power and CPA

Tables 3 and 4 set forth regression results for CPA in the S&P 500. Each table reports results
for logistic models of participation in CPA ~ that is, whether a firm engages in any lobbying, or
sponsors a PAC that made any contributions.>’ Table 3 presents models of lobbying. Table 4
presents models of PAC contributions.  In each, sharcholder power is proxied by both
shareholder dispersion (LNCSHR) and shareholder rights (E_INDEX). Qualitatively similar
untabulated results are found using other measures of shareholder rights (Q_GINDEX).

[Tables 3 and 4 about here]

" Models of the extent of participation -~ that is, of the ameunt of lobbying expenditures or PAC contributions —
were also estimated, and qualitatively similar results were found, in both OLS and Tobit models. These results
are available from the author, but are not tabulated because they are subject to classic selection effects, because no
natural subsets of variables can be omitted to achieve identification for use in a Heckman selection model, and
because the inverse Mills ratio from first-stage selection models for each type of participation that include all
regressors are, not surprisingly, highly correlated (-0.95) with regressors in second-stage spending models.
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In the simple regressions without other explanatory variables (column (1) of Tables 3 and 4),
each of the shareholder power variables correlates strongly with the propensity to lobby or
have a PAC donate. More shareholder rights are less likely to engage in CPA, and when
shareholders are more dispersed, firms are more likely to engage in CPA. When other
explanatory variables are added (column (2) of Tables 3 and 4), the shareholder power
variables retain or increase their significance — in both economic and statistical terms. Both
LOGCSHR and the E-INDEX are strongly related to lobbying propensity, even after
controlling for other factors (such as industry and size) that also correlate with CPA, consistent
with H2.

Ideally, the robustness of the foregoing results would be tested with firm fixed effects
regressions, which would measure the relationship between changes in CPA at one firm as it
changes shareholder rights. However, while S&P 500 firms change shareholder rights not
infrequently,”® the changes are minor: the median change in the EINDEX in the sample period
is one; and only 5% of the changes are greater than one, amounting to only one percent of the
observation years in which the index could change. Ownership dispersion is also stable for a
given firm from year to year, with 64% of firms changing by less than 1% on average per ycar.
In a prior paper (Coates 2010c), extreme changes in the G_INDEX were found to correlate in a
fixed effects model with some measures of CPA for the period 1998 to 2004, but the
correlations were of modest statistical significance, and they do not extend into the 2008 and
2010 period.

4.2.2. CPA and corporate value

Prior research has established that stronger sharcholder rights correlate with higher Tobin’s Q.
The prior section presented evidence that CPA correlates negatively with shareholder power.
It is then natural to ask if these two relationships are connected? That is, does CPA itself
correlate negatively with Tobin’s Q, before or after controlling for sharcholder power? Table
5, and Figure 5, which is based on Table 5, present evidence that CPA does correlate
negatively with corporate value, consistent with H6.

[Table 5 and Figure 5 about here]

Panel A of Table 5 shows that LOGRELQ is higher for firms that do not engage in lobbying
and for firms that do not sponsor PACs making contributions, consistent with H6. These
findings hold after including the standard set of explanatory variables used in prior research on
Tobin’s Q, as listed in the table. Consistent with the univariate and bivariate analyses above,
the relationship between CPA and corporate value is markedly different for firms in heavily
regulated industries, consistent with H7. For those firms, the sign on the CPA variables is
reversed, and in the models with controls the positive coefficient on the interaction term is
larger than that on CPA, suggesting that CPA improves corporate value for such firms.

*¥ The observed values for the G- and E-INDICES change only every two years, beccause IRRC publications from
which the data on which the indices were released only every other year. In those years, 36.5% of the firms
experienced changes in their G-INDEX, consistent with a range of annual change of between 18.3% and 36.5%,
and 20.7% experienced changes in the E-INDEX, consistent with a range of annual change of between 10.3% and
20.7%.
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Panel B of Table 5 presents the results of firm fixed effects regressions, which model the
relationship between changes in CPA and changes in Tobin’s Q. These models rule out the
possibility that unobserved but fixed firm characteristics can account for any obscrved
correlation between CPA and corporate value. The results for lobbying are nearly identical to
those in Panel A, including both the direction and magnitude of the coefficients for firms in
and out of heavily regulated industries. The results on PAC donations, by contrast, differ from
those in Panel A. With respect to PAC donations, there may be unobserved firm characteristics
that are important to the relationship to value. Therc are fewer observations for PAC
donations, however, since they are only obscrved in clection years, and as a result the fixed
effects regressions in Panel B for PAC donations are less preciscly spccified than those
Panel A.

4.2.3. Corporate value and the interaction of CPA and capital expenditures

Part 2 of this paper hypothesized that one channcl for value destruction through CPA was
capital expenditures. Panel C of Tablc 5 presents the results of an OLS regression, similar to
that presented in Panel A, that substitutes an interaction term between the CPA variables and
CAPEX_ASSETS for the CPA variables on their own. In effect, the models split capital
expenditures (scaled by firm assets) into those conducted by politically active firms and other
firms. In each regression, heavily regulated firms are excluded, to minimize the need for
further interaction terms, which are collinear with the variables of interest. In each case, the
results are striking: capital expenditures by politically inactive firms are — consistent with prior
research — a positive contributor to shareholder value, but capital expenditures by politically
active firms not only produce less value, but substantially erode the generally positive effect of
such investments on average industry-relative value, consistent with HE.

4.3. CPA and corporate value after Citizens United

A final question is whether the relationship between CPA and corporate value changed after
Citizens United. One cannot model the effects of the decision precisely, since many things
changed between 2008 and 2010 in addition to the Citizens United decision. Nevertheless, one
can see if there were gross changes betwcen thosc two elections, whether the value-politics
relationships found above persisted, diminished or incrcased after the case, and, most
importantly, whether the value-politics relationship changed in different ways for firms that
were politically active prior to the decision than for firms that were not.
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4.3.1. Increases in the propensity to engage in political activity after Citizens United

Figure 6 shows that the frequency of lobbying increased from 69% to 74% between 2008 and
2010 among firms in the S&P 500 outside of heavily regulated industries. There was a more
modest increase in heavily regulated industries, from 85% to 87%. The frequency of PAC
donations also modestly increased, from 82% to 83% in heavily regulated industrics, and from
54% to 58% in other industries. These trends are confirmed in an unreported regression of
lobbying propensity, similar to those presented in Table 3, in which the odds ratio on 2010 is
1.60, with a 95% confidence interval of 1.01 to 2.52. Citizens United ushered in more CPA,
consistent with H9.

4.3.2. Increases in cash spent on political activity after Citizens United

In rcal terms, the amount of lobbying expenditures and PAC donations also increased: nominal
lobbying expenditures per firm increased by about 10%, and PAC donations by about 15%,
both well above the inflation rate, and nearly double the trend from 1998 to 2008. In heavily
regulated industries, lobbying cxpenditures also increased about 10%, while PAC donations
declined by about 10%. Lobbying expenditures remained many times larger than PAC
donations, and more firms were engaged in both kinds of CPA. As a result, the net change in
CPA among S&P 500 firms after Citizens United was strongly positive. The total disclosed
cash flows represented by the two types of CPA increased ~15%, by $107 million in nominal
dollars, from $689 million in 2008 to $796 million in 2010. Citizens United spurred increases
in CPA that were well above inflation and about 60% higher than the 1998 to 2008 trend,
consistent with H9.

In addition, data from 2010 confirm the degrec to which various political channcls are
complements. Even though Citizens United only relaxed rules on unobservable “independent™
expenditures, firms that were already politically active in 2008 — either through a PAC or by
lobbying — increased their observable lobbying expenditures by more than 10% (by $252,000
to $2.4 million in 2010, on average), while firms that were inactive in 2008 only engaged in a
modest $30,000 of lobbying expenditures, on average. Since they were inactive in 2008, such
firms could not have reduced their expenditurcs below zero, so the inereasc in lobbying by
such firms is less telling than the fact that it is more than an order of magnitude lower than the
increase in previously politically active firms.

4.3.3. Difference-in-differences: Citizens United as a quasi-experiment

How did the value-politics relationship change in the 2010 elections, relative to the pre-
Citizens United period? A final mcasure of the relationship between corporate politics and
corporatc value is the change following Citizens United in shareholder value at firms that were
politically active before Citizens United, relative to the same change at firms that were not
politically active, in each case measuring shareholder value (as above) relative to other firms in
the same industry. Table 6 presents the results of a conventional difference-in-difference
estimator with the following specification:
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(1) LOGRELQ; = By +B:iX; +Bo(POSTCITIZENS x CPA; 3005) +B5CPAy,

where LOGRELQ;, is the firm #’s industry-relative Tobin’s Q, a, in year #; i indexes firms; ¢
indexes ycars; X denotes the same vector of conventional firm and industry characteristics used
in Table 5 to control for apolitical factors influencing firm value; POSTCITIZENS is a dummy
equal to 1 for observations in year 2010, after Citizens United; CPA; 205 1s a dummy equal to
one if firm / cngaged in lobbying or made PAC contributions in 2008; and CPA4; is a dummy
set to one if firm i engaged in lobbying or made PAC contributions in year £. The coefficient
of interest is 8, on the interaction term between firms politically active in 2008 and the
observation of firm value in 2010, after Citizens United.

[Insert Table 6 about here]

Because Citizens United was unexpected (see note 31 above), firms were unlikely to have
changed their pre-Citizens United political activities in anticipation of the decision. A firm’s
post-Citizens United industry-relative value cannot plausibly have caused its pre-Citizens
United political activity, which eliminates thc possibility of reverse causation that may be
present in the models presented in Table 5. The specification in Table 6 also docs not have the
serial autocorrelation problem identified in Bertrand Duflo and Mullainathan 2004, as there is
only one period of post-Citizens United CPA data currently available. In addition, the model
includes robust standard errors clustered by firm, and the results are qualitatively similar if one
drops all observations prior to 2008, leaving only one pre- and one post-Citizens United
observation for each firm (see id., at 252).

The model rules out potential confounding factors by including (for example) industry
controls, which absorb any industry-driven changes in shareholder value between 2008 and
2010, such as may have been induced by debates over health care or financial reform. Industry
cffects are also absorbed because the dependent variable is a firm’s industry-relative Q ratio,
which compares the firm’s value to other peer firms in the same industry. The model
eliminates the possibility that the results are caused by some unobservable feature of firms that
affects politically active and inactive firms in similar ways, or which changed at similar rates
across firms over the sample period, or which is industry-specific, or is otherwise absorbed by
other controls in the model, such as firm size, leverage, and accounting profitability.

The results of the differcncc-in-difference model in Table 6 are consistent with the results
presented above. Firms that were politically active in 2008 cxperienced a significant decline in
shareholder value in 2010, relative to firms that were politically inactive in 2008. The 95%
confidence interval indicates a decline of up to 15% in industry-relative shareholder value,
centered at 8%, and for the modecl with controls, all values in the interval are below zero.
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The difference-in-difference in value for politically active firms of -0.08 is both economically
meaningful and plausible, dramatically reducing the average increase in firm value in 2010
(from the post-crash lows of 2008) of +0.12. In 2010, LOGRELQ of sample firms ranged
from —0.7 to 1.7, with a mean of 0.14. In sum, firms that were politically active in 2008
experienced a 75% lower increase [(0.12 — 0.08 ) / 0.12] in industry-relative market valuation
during the market recovery in 2009 and 2010, as compared to politically inactive firms,
consistent with H10, and (as suggested by evidence presented above) such firms being less
focused, more apt to waste resources, and more distracted by political activities.

5. Summary and Interpretations
In sum, the data are consistent with the hypotheses outlined in Part 2. Among S&P 500 firms:

* Corporate political activity is most common in heavily regulated or government-
dependent industries.

* CPA correlates negatively with two different measures of shareholder power, which are
themselves uncorrelated — ownership concentration and greater shareholder rights — and
CPA correlates positively with measures of managerial agency costs — greater use by
CEOs of corporate jets.

* CPA correlates positively with the significant fraction (11%) of large firm CEOs who
gain post-CEO political office.

* CPA’s relationships with shareholder power and managerial agency costs are weakest
(or even reversed) in heavily regulated or government-dependent industries, and
strongest in other industries.

* CPA corrclates negatively with measures of corporate valuec — industry-adjusted
Tobin’s Q — and that relationship, too, is weakest (or even positive) in heavily regulated
or government-dependent industries, and is stronger in other industries, even after
controlling for other factors in various ways, including with firm fixed effects.

* CPA overall increased after Citizens United, particularly in industries that are not
heavily regulated or government-dependent, and particularly at firms that were
previously politically active, consistent with differcnt political channels serving as
complcments.

* CPA interacts negatively with capital expenditures, such that capital expenditurcs
correlate with higher shareholder value, on average, at politically inactive firms, but do
not do so at politically active firms.

¢ Firms that were politically active in 2008 experienced an average 8% lower increase in
their industry-relative shareholder valuc from their crisis-cra lows when compared to
firms that were politically inactive in 2008, consistent with Citizens United inducing an
increase in unobservable political activity by previously politically active firms, with a
significant attendant drag on shareholder value.

In combination, these results are inconsistent with a simple theory in which corporate political
activity generally serves the interests of sharcholders. It seems likely that politics and
shareholder value influence each other, with lower value inducing politically inflected strategic
gambles, and political engagements diluting strategic focus and inducing wasteful, politically
inflected investments. On the onc hand, if the sole explanation for the value-politics
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relationship was that firms facing difficulties were turning to politics as a sharcholder-oriented
business strategy, one would not also find the correlations between CPA and shareholder
power and managerial agency costs. On the other hand, the strength of the politics-value
relationship is such that the correlations cannot be interpreted in a naive way, with (for
example) lobbying or PAC expenditures being treated as the sole cause of lower corporate
value.

Firms run by poor or self-serving managers might have lower value than other firms even if all
corporate political activity were banned. But there are plausible ways in which the availability
of corporate political activity could further reduce corporate value, and do so in ways that do
not simply reflect the out-of-pocket costs of lobbying or the costs of running a PAC. Corporate
politics could fit into a good corporate strategy — and this likely explains why nearly all firms
in heavily regulated or government-dependent industries engage in politics, and why those that
do have no lower (and possibly higher) value than those that do not.

But politics like war is hard to predict, even for experts (Tetlock 2005). Significant corporate
commitments ~ such as large capital expenditures — the value of which turn on accurately
predicting or influencing political outcomes — will entail significant risks, even in the best of
circumstances. For firms without a clear strategy, particularly those with managers that lack a
strong shareholder orientation, the costs of politics could extend far beyond direct costs to
include opportunity costs of manager time, distraction and confusion for middle managers and
employees, the risks of consumer backlash, and the risks that politically contingent operational
investments turn sour. Future research could attempt to test these ideas by examining whether
the value-politics correlation found here is related to other indicators of poor corporate strategy
(such as acquisitions the value of which depend on politics), or to operational behavior that
could be the channel through which political activity produces poor results.

Even without that research, however, the possibility that political activity often runs counter to
shareholder interests — whether as symptom or cause or both — is made more plausible by the
finding here that the negative value-politics relationship is strongest among firms in industries
where politics has the least obvious potential advantage for shareholders, by the finding that
political activity also correlates strongly with other proxies for managerial agency costs, and
the finding that politically active firms making large capital expenditures have significantly
lower value than inactive firms making similarly sized capital expenditures, Most tellingly, the
value of politically active firms diverged downward relative to inactive firms after the
unexpected decision in Citizens United, even as political expenditures in already active firms
increased. These findings make it plausible that corporate political activity commonly reflects
broader agency problems at large public companies, and that the negative value-politics
relationship is at least partly caused by politics.

The cumulative effect of the findings adds support for proposals to require disclosure of such
activity to shareholders. If Congress, states, or the SEC adopt rules attempting to give
shareholders more information or more authority in the political sphere, the evidence presented
here should help demonstrate that such legislation serves as a legitimate and compelling
purpose separate from the anti-corruption and other purposes that have traditionally justified
campaign finance laws. Contrary to the Supreme Court’s stated assumption, shareholders were
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not able to protect themselves from misuse of corporate funds for political purposes prior to
Citizens United, and the risk of such misuse has increased as a result of the decision.

6. Conclusion

This paper has explored the relationships among corporate political activity, corporate
governance, and corporate value in large public companics before and after Citizens United. 1t
has found that observable corporate political activity (lobbying and PAC donations) increased
sharply after Citizens United, particularly at firms that were already active in politics, despite
the fact that the only direct effect of the legal decision was to permit “independent
expenditures,” and did not directly change the law goveming lobbying or corporate PACs.
This finding is consistent with prior research showing that all forms of corporate politics are
complements, and is a reminder that legal decisions can have many unintended and unexpected
consequences.

This paper has also found that both before and after Citizens United, corporate politics
correlates strongly with both corporate governance and corporate value. Specifically, in
industries that are not heavily rcgulated or government dependent, political activity is
associated with weaker shareholder power, greater signs of managerial agency costs, and lower
corporate value. The value-politics relationship is strongest for firms making large capital
expenditures, suggesting one channel through which politics make lead to value-destroying
investments. The precise extent and means by which politics may induce poor performance
remains a topic for future research, but at a minimum the findings here reinforce the case that
shareholders have a legitimate interest in obtaining better information about corporate politics.

Even if political activity were a mere “symptom” of a more serious underlying disease for a
given company, and not, as the difference-in-difference results suggest at least a partial cause,
shareholders could use that symptom as a guide for where they should invest time and
Tesources in improving corporate governance more generally — but only if disclosure laws are
revised to reveal the symptom. Without disclosure reforms, the fact and extent of political
activity will remain only partly revealed, with past and prospective investors having to infer the
condition of the corporate patient from superficial and often misleading features, such as short-
term recent stock-price performance, of the kind that lulled investors into thinking that all was
well with Enron and Lehman Brothers until it was too late for them to do anything other than
sell into an already plunging market.’® If, as seems likely, corporate politics outside of heavily
regulated or government dependent industries often reflects the personal interests of corporate
managers, rather than a shareholder-oriented strategy, then shareholders may do well to try to
curb corporate politics lest it disrupt or distract their companies from pursuing legitimate
shareholder ends.

* Compare Chief Justice Roberts, during reargument in Citizens United, “to your [the U.S. Government’s]
shareholder protection rationale, isn’t it extraordinarily paternalistic for the government to take the position that
shareholders are too stupid to keep track of what their corporations are doing and can’t sell their shares or object
in the corporate context if they don’t like it?” Transcript of Oral Argument (Sep. 9, 2009) at 58.
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Table 1.

Summary Statistics

Firms in S&P 500 (data from 1998-2004, 2008, and 2010 unless otherwise noted)

Max

Mean or % positive ~ Median St. dev. Min N
LOBBY_YN 72.5 - 44.6 0 1 4316
CONTRIBUTE_YN 68.6 - 46.4 0 1 2899
LOBBYAMOUNT 1147.5 217.2 2505.3 0 45460.0 4316
CONTRIBUTEAMOUNT 240.9 56.6 485.2 0 4941.0 2899
Q_GINDEX 6.2 6.0 1.9 1 11 4359
EINDEX 24 2.0 1.3 0 6 4359
C BOARD 53.9 - 45.8 0 1 4359
CSHR 74.9 16.8 2226 .001 4675.2 3812
INSIDER_OWN 13.1 6.0 15.2 0 1 1863
BLOCK_OWN 16.4 14.4 13.1 0 58.6 1782
CEOJETPOS (1998 to 2003 only) 229 0 420 0 1 1275
CEOJETVAL (1998 to 2003 only) 16.4 0.0 41.1 0 360.0 1275
CEOAIRCRAFT (2009 only) 347 0.0 47.6 0 1 478
CEOCAICRAFTEXPENSE (2009 only) 42.1 0.0 101.2 0 1198.1 478
ASSETS 34629.8 8874.5 1226572  396.0  2264909.0 3924
EMPLOYEES 449 19.0 92.8 0.1 2100.0 4272
COMPANYAGE 527 36.0 4.6 1 220 3314
REG FAMA 42.0 - 49.4 0 1 4363
REG_HEAVY 32.8 - 46.9 0 1 4363
Cc4 396 356 19.5 1.5 98.9 3423
GOVSHARE 6.4 32 9.6 0 915 3407
RELQ 12 1.0 0.9 0.2 340 3978
ROA 3.6 2.6 11.8 -458.3 55.9 4329
ROE 02 0.1 32 -113.5 141.7 3953
CAPEX_ASSETS 0.05 0.04 0.05 0 0.5 3716
R_AND D _SALES -0.003 0 0.04 -14 0.0003 4344
DEBT 6556.2 1648.3 23802.7 0 448431 3788
LEVERAGE 0.5 0.5 0.3 0 6.2 3905

Notes, Amounts in $000s or 000s.
1998 as the base year.

LOBBYAMOUNT and CONTRIBUTEAMOUNT are inflation adjusted, using
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Table 2. Share of CEOs Obtaining or Being Nominated for Office

(1) Total # of CEOs in 2000 reviewed 438

(2) % CEOs of same company in 2011 20%

(3) % CEOs of another public company in 2011 7%

(4) % died as CEOs 3%

(5) # of CEOs in 2000 who retired before 2011 298

(6) % of (5) appointed or nominated for political office 11%

(7) % of CEOs appointed or nominated for office Mean 95% Confidence Interval
(a) If the firm lobbied in 1999, the % obtaining office was... 15% 12% 18%
(b) If the firm did not lobby in 1999, the % was... 3% 0% 6%
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Table 3. Lobbying Participation and Sharehoider Power (Logistic)

&) 2
Both explanatory variables,

Explanatory Each variable on its own plus other variables identified in note
variable Odds  95% confidence N QOdds 95% N %

ratio interval ratio confidence correctly

interval classified

E-INDEX 1.15 1.04 1.28 3977 126 1.13 1.48 3407 78%
LNCSHR 1.58 143 1.73 3784 130 107 149

The dependent variable is whether a firm engaged in lobbying in a given year. The E_INDEX measures
shareholder rights; LNCSHR is the logged number of record shareholders of the firm, and is a proxy for
shareholder dispersion. All models reflect robust standard errors, clustered at the firm level. Results
reported in column (2) reflect the following additional variables (LOGASS, LOGEMPLOY, ROA,
ROE, LEVERAGE, REG_HEAVY, and GOVSHARE2S, as well as Fama 12-industry and yearly
dummies). See Appendix A for descriptions.

Table 4. PAC Donation Participation and Shareholder Power (Logistic)

()] @
Both explanatory variables,

Explanatory Each variable on its own plus other variables identified in note
variable Odds  95% confidence N Odds 95% N %

ratio interval ratio confidence correctly

interval classified

E-INDEX 1.04 0.95 1.14 3977 1.27 1.09 148 2189 80%
LNCSHR 1.59 1.43 1.77 3784 1.17 101 137

The dependent variable is whether a firm sponsored a PAC that made a donation in a given year. The
E_INDEX measures sharcholder rights; LNCSHR is the logged number of record shareholders of the
firm, and is a proxy for shareholder dispersion. All models reflect robust standard errors, clustered at
the firm level. Results reported in column (2) reflect the following additional variables (LOGASS,
LOGEMPLOY, ROA, ROE, LEVERAGE, REG_HEAVY, and GOVSHARE2S, as well as Fama 12-
industry and yearly dummies). See Appendix A for descriptions.
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Table 5. Political Activity and Corporate Value

Panel A. Logged Industry-Adjusted Tobin’s Q (OLS)

) @
Each explanatory variable on its own With other variables noted below
and interacted with REG_HEAVY

Cocf. 95% Confidence N Coef. 95% Confidence N

Explanatory variables Interval Interval
LOBBY_YN -0.18 024 -0.11 3698 -0.07 -0.13 -0.01 3305
LOBBY_YN

x REG_HEAVY 0.03 -0.02 0.09 0.11 0.03 0.19
CONTRIBUTE_YN -0.17 -0.23 -0.11 2483 -0.06 0.00 -0.11 2267
CONTRIBUTE_YN

x REG_HEAVY 0.02 -0.04 0.07 0.08 0.01 0.16

Ordinary least squares (OLS) models with logged median-industry-adjusted Tobin’s Q as the dependent variable,
as described in the text, with robust standard errors, clustered by firm. Results in column (1) reflect explanatory
variables set to one for lobbying, PAC donations and their interactions with a dummy set to one if the firm is in a
heavily regulated industry. Column (2) adds standard controls (LOGASS, LOG_CO_AGE_MONTHS, DEINC,
ROE, ROA, CAPEX_ASSETS, R&D SALES, LEVERAGE, a dummy for missing R&D data, LOGCSHR,
vearly dummies, and Fama 12-industry dummies). See Appendix A for descriptions.

Panel B. Logged Industry-Adjusted Tobin’s Q (Firm Fixed Effects)

o - @
Each explanatory variable on its own With other variables noted above, plus firm
and interacted with REG_HEAVY, fixed effects
plus firm fixed cffects

Explanatory variables  Coefl. 95% Confidence N obs Coel. 95% Confidence N obs
Interval N firms Interval N firms

LOBBY_YN -0.11 -0.17 -0.06 3698 -0.07 -0.13 -0.02 3305
LOBBY_YN

x REG_HEAVY 0.02 -0.09 0.13 588 0.04 -0.10 0.18 556
CONTRIBUTE_YN  -0.01 -0.10 0.08 2483 0.02 -0.06 0.11 2267
CONTRIBUTE_YN

x REG_HEAVY -0.01 -0.16 0.14 587 0.02 -0.14 0.19 554

All models are as described for Panel A, with the addition of firm fixed effects in licu of industry dummies.

Panel C. Logged Industry-Adjusted Tobin’s Q (OLS), only firms in non-heavily regulated industries

&) %)
Each interaction on its own Each interaction with variables noted above
Coef. 95% Confidence N Coef. 95% Confidence N
Interval Interval

Explanatory variables
CAPEX_ASSETS 2,27 1.34 321 3675 1.58 0.78 2,39 3461
LOBBY_YN -2.17 -3.09 -1.24 -0.89 -1.68 -0.11

x CAPEX_ASSETS
CAPEX_ASSETS 2.16 1.28 3.03 2469 133 0.50 2.166 2346
CONTRIBUTE_YN -2.11 -2.99 -1,23 -0.63 0.00 0.07

x CAPEX_ASSETS

All models are as described for Panel A, but the sample is limited to firms outside of heavily regulated industries,
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Table 6. Difference-in-Differences in Corporate Value Before and Afler Citizens United

O @
Explanatory variable on its own With other variables noted below
Coef. 95% Confidence N Coef. 95% Confidence N
Explanatory variables Interval Interval
POSTCITIZENS x -0.06 -0.13 0.02 3620 -0.08 -0.15 -0.01 3258
CP A0z

POSTCITIZENS 0.11 0.04 0.18 0.11 0.04 0.19
CPA -0.16 -0.23 -0.10 -0.05 -0.11 0.01

Ordinary least squares (OLS) models with logged median-industry-adjusted Tobin’s Q as the dependent variable,
as described in the text, with robust standard errors, clustered by firm. The key variable of interest is
POSTCITIZENS x CPAjg, a dumimy set to one for a firm engaged in lobbying or PAC donation in 2008, prior
to Citizens United, as it was valued in the post-Citizens United period of 2010. Column (2) adds standard
controls (LOGASS, LOG_CO_AGE MONTHS, DEINC, ROE, ROA, CAPEX ASSETS, R&D SALES,
LEVERAGE, a dummy for missing R&D data, LOGCSHR, yearly dummies, and Fama 12-industry dummies).
See Appendix A for descriptions.
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Figure 1. Industry and CPA
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Figure 3a. CPA and EINDEX, Industries That Are Not Heavily Regulated
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Figure 4a. CPA by Jet Use in Industries That Are Not Heavily Regulated
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Figure 5. CPA and Corporate Value
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Appendix A. Control variables for regression models.

The variables included as controls for the regression models of CPA and Tobin’s Q are:

LOGASS (logged asscts) and LOGEMP (logged number of employees) serve as
proxies for firm size and/or for the size of the pool from which a company may
solicit donations to a corporate PAC, from Compustat.

CAPEX_ASSETS, the ratio of capital expenditures to assets, both from
Compustat.

LOG_CO_AGE_MONTHS, the log of the number of months since the
company’s founding, from the Corporate Library (available primarily for years
after 2003), with missing years interpolated, as a proxy for firm reputation or
credibility.

Return on assets (ROA) and common equity (ROE) are used as controls in the
models of LOGRELQ, all derived from Compustat.

DEINC, a dummy set to one if the firm is incorporated in Delaware.

R_AND_D_SALES, the ratio of research and development expenditures to sales
(and a dummy set to one if R&D expenditures are missing from Compustat).

LEVERAGE, the ratio of debt to assets, where debt is long-term debt (DD1 and
DLTT in Compustat).

FAMA, industry dummies using the Fama-French 1997 mapping of standard
industrial classification eodes to 48 categories (and another mapping into 12
categories).*’

REG_FAMA, a regulated-industry dummy for firms in regulated industries
derived from Fama’s website,*! and REG_HEAVY, a subset of those industries
in which regulation is particularly eomprehensive (alcohol, tobacco, aircraft,
drugs, utilities, telecom, transportation, banks, and insurance);

GOVSHARE, the share of a firm’s industry’s revenues derived from government
expenditures, as reported periodically by the Census Bureau, as a proxy for
potential benefits from lobbying, and GOVSHARE2S, a dummy set to 1 for firms
in industries deriving more than 25% of revenues from government expenditures;
and

4% hitp://mba.tuck.dartmouth.edu/pages/faculty/ken. french/data_library html.

“ Regulated Fama 48-industries are 4 (alcohol), 5 (tobacco), 13 (drugs), 24 (aircraft), 26 (guns), 27 (gold),
30 (oil), 31 (utilities), 32 (telecom), 40 (transportation), 44 (banks), 45 (insurance) and 47 (finance). Id.
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*»  YEAR, annual dummies, to control for time trends.
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215 Pennsylvania Avenue, SE » Washingtan, D.C. 20003 » 202/546-4996 » www.citizen.org

March 28, 2012
The Hon. Charles Schumer, Chairman
The Hon. Lamar Alexander, Ranking Member
Committee on Rules and Administration
U.S. Senate
Washington, D.C. 20510

Testimony Submitted on Behalf of Public Citizen

Before the Senate Committee on Rules and Administration

Hearing on the DISCLOSE Act of 2012 (S. 2219)

Public Citizen is pleased that the Senate Committee on Rules and Administration has
decided to hold a hearing without hesitation or delay on the “Democracy Is Strengthened by
Casting Light on Spending in Elections” (DISCLOSE) Act of 2012, which was introduced last
week by Sen. Sheldon Whitehouse (D-R.1.). As of this writing, the legislation has already been
endorsed by 38 cosponsors in the Senate and more than 160 cosponsors of companion legislation
in the House (H.R. 4010).

Public Citizen respectfully submits testimony to the Committee on behalf of our more
than 250,000 members and activists in strong support of this newest version of the DISCLOSE
Act and applauds this effort to lift the veil of secrecy cloaking who is funding our elections.

The DISCLOSE Act is an important legislative response to the gravely unfortunate
Supreme Court decision in Citizens United v. Federal Election Commission. The Court’s
decision to rolf back a century of American political tradition banning corporate treasury money
in elections poses severe dangers to our democracy. In the electoral arena, this decision is
bringing a flood of new money into elections, crowding out the television airwaves near
elections, ratcheting up the cost of campaigns and increasing the time and resources needed for
candidate fundraising. In the legislative arena, the mere threat of corporate political spending
gives corporate lobbyists a large new club to wield when negotiating with lawmakers.

The DISCLOSE Act is a desperately-needed step to repair some of the damage caused by
Citizens United. It can provide voters with the means to decipher campaign messages by casting
light on the true funding sources behind those messages. The legislative proposal also closes
major loopholes in the current disclosure laws — loopholes that wiil become all the more
problematic as corporations and wealthy individuals seek ways to influence elections and
pressure lawmakers by funneling money into innocuous-sounding outside groups to handle their
advertising campaigns secretly on their behalf.
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This legislation is a transparency-only measure. It avoids all the regulatory controversies
of earlier versions of the bill, such as restricting campaign expenditures by foreign subsidiaries
of corporations, and provides only that the sources of money used to pay for elections are fully
disclosed to the American public. The DISCLOSE Act of 2012 would require all entities that
make campaign expenditures, including super PACs and third party front groups, to disclose the
true sources of those funds. At the same time, the legislation carefully protects legitimate non-
electioneering donations from disclosure by allowing groups to establish segregated campaign
accounts and only disclose contributions into those accounts. The segregated campaign accounts
permit such groups as the League of Conservation Voters, who conduct both electioneering
campaigns and educational drives, to disclose only those donors who contribute to the
electioneering activities.

The Influx of New Money

On January 21, 2010, the U.S. Supreme Court startled the American public when it ruled
in Citizens United v. Federal Election Commission, contrary to long-standing precedent, that
corporations have a constitutional right to spend unlimited amounts of money to elect or defeat
candidates for public office.

The impact on our elections was felt almost immediately. In just the first year following
the decision, campaign spending by outside groups in the 2010 election soared 427 percent over
spending levels in the previous midterm election. Spending by outside groups jumped to $294.2
million in the 2010 election cycle from just $68.9 million in 2006, the last mid-term election
cycle. The 2010 figures nearly matched the $301.7 million spent by outside groups in the 2008
presidential cycle. Of the $294.2 million spent in the 2010 cycle, $228.2 million (or 77.6 percent)
was spent by groups that accepted contributions larger than $5,000 (the previous maximum a
federal political action committee, or PAC, could accept in a single election cycle) or that did not
reveal any information about the sources of their money. Nearly half of the money spent ($138.5
million, or 47.1 percent) came from only 10 groups.'

The rapid rise of new spending in the 2010 election presages what is likely to be
biockbuster spending in the upcoming 2012 election, when the grand trophy of the White House
is at stake. Outside groups had just sprung into action to tap into the new source of unlimited
electioneering funds in 2010, not quite sure how to do it, or whether corporate CEOs would be
willing to dip into the corporate till for campaign money. The learning curve is now over.

As we enter the 2012 election, estimates of the growth of campaign spending, especially
by outside groups and super PACs, suggest that it will shatter all previous records. Though the
actual amount of new campaign spending will not be known until after the 2012 election,
estimates range as high as nearly $10 billion in state and federal elections, a 30 percent increase
over the 2008 and 2010 election cycles.

! Public Citizen, 12 Months After: The Effects of Citizens United on Elections and the Integrity of the Legislative
Process (January 2011) at 9.
% Borrell Associates, Political Advertising: The Flood of 2012 (March 2012).
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Fading Disclosure

Perhaps even more alarming than the flood of new money into elections is the dramatic
decline in transparency as to where all this money is coming from.

Before the Robetts Court reversed the precedents of two earlier landmark campaign
finance decisions of previous Supreme Courts, the public was able to learn the identities of the
sponsors of major campaign advertisements broadcast near federal elections. In the years
following passage of the Bipartisan Campaign Reform Act (BCRA) of 2002, the public received
nearly complete disclosure of funding sources behind electioneering communications and
independent expenditures in the 2004 and 2006 elections. In the 2010 elections, with the sudden
rise of corporate campaign money, donor disclosure fell to 34 percent for electioneering
communications (ads that depict candidates very near an election but do not use the magic words
of express advocacy, such as “vote for” or “vote against™) and fell to 70 percent for express
advocacy independent expenditures — marking a collapse of overall donor disclosure from nearly
100 percent in 2004 and 2006 to about 50 percent in 2010.°

This fading disclosure cannot be entirely blamed on the Citizens United decision. In fact,
the Court voted 8-1 upholding the disclosure requirements in the same ruling. The Court stated:

The First Amendment protects political speech; and disclosure permits
citizens and shareholders to react to the speech of corporate entities in a
proper way. This transparency enables the electorate to make informed
decisions and give proper weight to different speakers and messages.

The greatest damage to the disclosure regime lies in rulemaking by the Federal Election
Commission (FEC). Following the 2007 Wisconsin Right to Life v. FEC decision, in which the
Roberts Court ruled that corporations and unions may make electioneering communications so
long as the ads could be interpreted as something other than an appeal to support or oppose
candidates, the FEC modified its regulation implementing the disclosure requirement of BCRA.

The FEC reasoned that since corporations and labor unions could make electioneering
communications, they should not be required to disclose the names of everyone who provides
them with $1,000 or more for purposes unrelated to electioneering. The agency added a separate
section to that effect, requiring a corporation or labor organization that makes electioneering
communications to disclose “the name and address of each person who made a donation
aggregating $1,000 or more to the corporation or labor organization, aggregating since the first
day of the preceding calendar year, which was made for the purpose of furthering electioneering
communications.” BCRA makes no such qualification; all donors must be disclosed under the
plain language of the law.’

* Public Citizen, Disclosure Eclipse (Nov. 18, 2010) at 4-5.
* Citizens United v. Federal Election Commission, 130 S.Ct. 876, 916 (Jan. 21, 2010).
® 11 C.FR. § 104.20(c)(9) (emphasis added)
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The new FEC rule, however, has been interpreted by a growing number of outside groups
to mean that only those donors who specifically “earmark™ funds for a campaign ad need be
disclosed.

FEC staff has periodically requested full donor disclosure from outside groups financing
independent ads, but the Commission itself has deadlocked on taking any action against those
declining compliance. More and more of these groups are now refusing to disclose the major
donors funding their campaign ads, claiming that none of their funders earmarked the money for
electioneering activity. This refusal to disclose donors is also expanding among groups funding
other independent expenditures, not just electioneering communications. Even some federally-
registered super PACs have begun disclosing only their direct funders, such as a generic
nonprofit group, without disclosing the actual donors behind those funds.

On August 18, 2010, the Republican bloc of FEC commissioners further emasculated the
disclosure requirements when it blocked a case alleging that an organization called Freedom’s
Watch failed to comply with the disclosure rule.®

Freedom’s Watch, a conservative nonprofit corporation, sponsored television ads in the
2008 elections that reportedly were funded by roughly $30 million from a single donor. A New
York Times article quoted an unnamed Republican operative saying that the group’s $30 million
for ad spending “came almost entirely from casino mogul Sheldon G. Adelson,” who has
“insisted on parceling out his money project by project, as opposed to setting an overall budget,
limiting the group’s ability to plan and be nimble.. 7

Substantial evidence showed that Adelson earmarked contributions for Freedom’s
Watch’s electioneering communications budget. But in a written “‘statement of reasons,” the
three Republican commissioners announced a new, even higher bar for requiring disclosure: Not
only must funds be earmarked for electioneering communications; they must be earmarked for a
specific campaign ad.

Through dereguiation and lack of enforcement, very little is left of what by all rights
should be a very robust transparency law. Couple this lack of transparency with a flood of new
money flowing into our elections from the Citizens United decision, and it becomes evident that
financing campaigns in our country today is returning to the days of old when “Robber Barons”
dominated government through secret corporate slush funds.

Conclusion: The DISCLOSE Act Reinstates Full Transparency,
All the While Protecting Non-Electioneering Political Speech

It is a well-established norm of American politics that voters have a right to know who is
paying how much for campaign ads. The Supreme Court has upheld the principle of disclosure in

¢ Statement of Reasons for Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter and Donald F.
McGahn, Freedom’s Watch, Inc., MUR 6002 (Aug. 13, 2010), available at:
http://egs.sdrde.com/eqsdocsMUR/10044274536.pdf]

” Michael Luo, “Great Expectations for a Conservative Group Seem All But Dashed,” The New York Times (Apri}
12, 2008).
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election spending over and over again — including most recently in the Citizen United ruling —
recognizing that who is paying for campaign advertising is valuable information that helps voters
judge the merits of the barrage of ads that overwhelm the airwaves every election. The
DISCLOSE Act of 2012 will provide voters with exactly that information.

At the same time, the DISCLOSE Act is not overly burdensome for groups that conduct
both electioneering activity and activity unrelated to elections, such as genuine issue advocacy.
The measure allows any group that wants to get involved in elections to set up a separate
electioneering fund and only disclose the sources of money going into that electioneering fund. If
a group decides to spend general treasury revenues, then it must disclose all its donors as
required under BCRA.

To ensure that groups take some responsibility for the tone and content of their ads, the
legislation also would require electioneering groups to list their top five funders. The head of
such an organization must also appear in the ad itself and declare that he or she approves of the
message.

One disclosure requirement missing in the Senate version of the bill is a provision to
require corporations to inform sharehoiders of any significant corporate political expenditure.
Since unlimited corporate political spending has suddenly been thrust upon the American
political arena by the Court, there are no rules or procedures established in the United States to
ensure that shareholders — those who actually own the wealth of corporations — are informed of
decisions to spend their money on politics.

The DISCLOSE Act of 2012 is commonsense, straightforward legislation that would
reinstate full transparency of electioneering spending and go a long way toward reining in some
of the damage caused by the Citizens United decision. Public Citizen supports this measure and
would like to see it pass the Senate with the addition of the shareholder disclosure provision
contained in the House version.

Respectfully Submitted,

David Arkush, Director Lisa Gilbert, Deputy Director
Public Citizen’s Congress Watch Public Citizen’s Congress Watch

Craig Holman, Government affairs lobbyist
Public Citizen
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Statement of Investors
Senate Committee on Rules and Administration

Hearing on the DISCLOSE Act of 2012

March 23, 2012
Dear Sens. Schumer and Alexander
Senate Committee on Rules and Administration:

We are writing to you as both shareholders in American corporations and as voters jn support of the
Disclose Act of 2012.

The Supreme Court decision in Citizens United v. FEC (January 2010) allows corporations to spend an
unlimited amount of money on elections through independent expenditures and other
communications. Previously, such expenditures could only be made through registered Political
Action Committees (PACs) using separately raised funds.

While the Supreme Court has ruled that corporations are citizens for the purposes of free speech,
what does that mean for the free speech rights of their shareholders? Shareholders are the ones who
own the corporations, and they should accordingly have a say in how their money is spent on
elections.

In fact, Supreme Court Justice Kennedy stated, in writing the majority opinion, “With the advent of the
Internet, prompt disclosure of expenditures can provide shareholders and citizens with the information
needed to hold corporations and elected officials accountable for their positions.” He suggested that any
abuse could be corrected by shareholders “ through the procedures of corporate democracy.”

Eight justices supported full disclosure. Business leaders from the insurance, real estate, venture
capital and asset management sectors have endorsed disclosure, including John Bogle, the founder
and former chairman and chief executive of the Vanguard Group, the largest mutual fund firm in the
country with over §1.5 trillion in assets.

Despite the fact that Citizens United upheld the disclosure requirements of the campaign financing
law corporations are able to exploit provisions in the law governing nonprofit groups to make large
political contributions without disclosure, making it easier than ever for cash to subvert our political
system. Action to limit contributions at the corporate level is therefore urgent.

Political disclosure is necessary for the smooth functioning of markets, and fits comfortably within
the securities laws and the SEC’s framework. It is an important tool that helps shareholders,
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management and directors deal with significant risks that can threaten companies and shareholder
value,

The Disclose Act addresses this problem by requiring transparency so that shareholders (owners) of a
corporation know how their company is spending money from its general treasury on political
activities. This way, at the very least, if corporations are allowed to spend unlimited funds on
elections, they are doing so with the knowledge of shareholders and can held accountable.

As voters and shareholders, we ask that you support this important tool of democracy.

Sincerely,
Ron Freund-Coordinator
6 Captain Drive, Suite 446

Emeryville, CA. 94608

Fr. Charles W. Dahm, O.P.
St. Pius V Parish

1919 S. Ashland
Chicago, IL 60608

Tamara Schiller, Chicago, IL and Charles Hoffinan, Attorney at Law, Chicago, IL
1469 Farragut

Chicago, IL 60640

Norman Bannor, Chicago, IL
Jane Bannor, Statistician, Integriguard LLC

2701 West Fitch, Chicago IL 60645

Linda Williams, Senior editor, educational publishing (ret.), Deerfield, IL
Dr. Clifford E. Williams, Professor of Philosophy, Trinity College

1044 Linden
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Deerfield, IL 60015

Margot Worfolk
1015 Landing Rd.
Naperville, Il 60540

Member of the Board of Directors, Chicago Religious Leadership Network on Latin America

Joe Houston
1015 Landing Rd.
Naperville, Il 60540

Laura Tye

Case Manager

The Hope Institute for Children and Families
4900 N Karlov Av

Chicago, IL 60630

James Tye
4900 N Karlov Av
Chicago, IL 60630
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Statement of Ciara Torres-Spelliscy!
Assistant Professor of Law
- Stetson University College of Law
Senate Committee on Rules and Administration
Hearing on the DISCLOSE Act of 2012

Dear Chairman Schumer and Ranking Member Alexander,

Two years after the Supreme Court’s landmark decision in Citizens
United v. FEC, I encourage you to at long last take up the invitation by eight of
nine Justices to bring transparency to American elections.

-Attached is a law review article I wrote in the wake of Citizens United
which highlights how the use of intermediaries mask the true identities of
political spenders. It is entitled, “Hiding Behind the Tax Code, the Dark
Election of 2010 and Why Tax-Exempt Entities Should Be Subject to Robust
Federal Campaign Finance Disclosure Laws.”?

Reform in this area of the law is long overdue.

Sincerely,

Prof. Ciara Torres-Spelliscy

1 Professor Torres-Spelliscy writes on her own behalf and not on the behalf of her University.

If you are interested in how lower courts have embraced disclosure post-Citizens United, see
“Has the Tide Turned in Favor of Disclosure? Revealing Money in Politics after Citizens United
and Doe v. Reed,” 27{4} Georgia State University Law Review 1057 (Summer 2011},

http:/ /papers. sstn.com/s0l3/papers.cfm?abstract id=1878727.

LAW | 1401 61st Street South | Guifport, Florida 33707 | 727.562.7800 | wwwi.law.stetson.edu
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Hiding Behind the Tax Code,
the Dark Election of 2010 and
Why Tax-Exempt Entities
Should Be Subject to Robust
Federal Campaign Finance
Disclosure Laws

Ciara Torres-Spelliscy*

Introduction in the federal midterms was masked
through the use of non-profit organiza-

The 2010 midterm federal election tions.! The 2010 federal election was the
may go down in history as the “Dark most expensive federal election on record,

Election.” Why? The source of a large but independent spending by outside
percentage of outside political spending

* The Author was Counsel at the Brennan Center for Justice at NYU School of Law and is an incoming
Asgistant Professor of Constitutional Law at Stetson University in the Fall of 2011. The author would like to
thank Professor Frances Hill, Professor Jill Manny, Ezra W. Reese, Paul 5. Ryan and Tara Malloy for
reviewing an earlier draft of this piece, as well as Brennan Center lawyers Susan Liss, Monica Youn, Angela
Migally, Mimi Marziani, Kelly Williams and Jegal intern Justin Krane for their helpful input.

1. See T.W. Farnam & Dan Eggen, Interest-group Spending for Midterm Up Fivefold from 2006; Many
Spurces Secret, WasH. Posr, Oct. 4, 2010, http://www.washingtonpost.com/wp-dyn/content/article/2010/10/03/
AR2010100303664_pf htm); Mike Mclntire, Hidden Under a Tax-Exempt Cloak, Private Dollars Fiow, N. Y.
Toues, Sept. 23, 2010, htip://www.nytimes.com/2010/09/24/us/politics/24donate html?pagewanted=1; Michael
Crowley, The New GOP Mpney Stampede, Trdg, Sept. 16, 2010, http/www.time.com/time/printout/
0,8816,2019509,00.htmi#; Kristin Jensen & Jonathan D. Salant, Republican Groups Use Hidden Money to
Quercome Democrats’ Cash, Broomperc Busmess Werk, Sept. 21, 2010, hitp:#www businesswesk.com/
bwdaily/dnflash/content/sep2010/db20100921_184373 htm; Chisun Lee, Higher Corparate Spending on Elec-
tion Ads Could Be All but Inuvisible, ProPunLica, Mar 10, 2010; Al Hunt, More Cash Blots Out ‘Sunlight’ in
U.8. Elections, BLoomssrs, Oct. 17, 2010, http:/fwww.bloomberg.com/news/2010-10-17/more-cash-blots-out-
sunlight-in-u-s-elections-albert-hunt html.
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groups in particular jumped markedly.? lar candidate after Citizens United is by
As Professor Michael M. Franz noted in a donating money to a non-profit, which
recent study, “[a]ll told, interest groups then, in turn, purchases a political ad.
in 2010 increased their advertising totals Under current tax law, for-profit political
over 2008 by 168 percent in House races spending through non-profits such as so-
and by 44 percent in Senate races.”™ By cial welfare organizations organized
one measure, over one third of the under Internal Revenue Code (IRC) Sec-
outside spending was undisclosed,* and tion 501(c)4) or trade associations organ-
by another measure, 46% of outside ized under IRC Section 501(c)6) is
spending was undisclosed.® undetectable by the public. Meanwhile,

‘What types of disclosure are required for-profit corporations typically disclose
of non-profits may have an enormous ef- their spending through political 527s

fect on how and when for-profit corpora- long after an election is over.

tions spend money on politics after The President has highlighted the is-
Citizens United v. Federal Election Com- sue of campaign finance disclosure re-
mission, the Supreme Court case which peatedly in the past year after Citizens

permits unlimited political expenditures United. Not only did he take time during
directly from corporate treasuries on po- his first State of the Union to talk abhout
litical advertisements.® One way that the case,” he repeatedly raised the issue
for-profit corporations can throw their of disclosure, in particular in his Satur-
support behind, or undermine, a particu- day addresses to the American people,® as

2. Press Release, Election 2010 to Shatter Spending Records as Republicans Benefit from Late Cash
Surge, Center for Respansive Politics (Oct. 27, 2010), http://www.opensecrets.org/news/2010/10/election-2010-
to-shatter-spending-r.htm# (predicting spending would top $4 billion in the 2010 election); see also Center for
Responsive Politics, 2010 Querview, http://www.opensecrets.orgloverview/index.php (showing over $3.6 billion
raised during the 2010 election), last visited Feb. 2, 2011.

3. Michael M. Franz, The Citizens United Election? Or Same as it Ever Was?, Tue Forum Vol 8: ss. 4,
Article 7 at 6 (2010).

4. Bill De Blasio, Citizens United and the 2010 Midterm Elections, 3 (Public Advocate for the City of New
York Dec. 2010), http:/advocate.nyc.gov/files/12-06-10CitizensUnitedReport.pdf (finding 36% of outside spend-
ing in the 2010 federal election was funded by secret sources).

5. Congress Watch, 12 Months After: The Effects of Citizens United on Elections and the Integrity of the
Legislative Process, 12 (Public Citizen Jan. 2011), httpfwww.citizen.org/docurents/Citizens-United-
20110113.pdf (finding *[glroups that did not provide any information about their sources of money collectively
spent $135.6 million, 46.1 percent of the total spent by outside groups during the election cycle.”).

6. Peter Stone, Campaign Cash: The Independent Fundraising Gold Rush Since ‘Citizens United® Ruling,
(Ctr. for Public Integrity Oct. 4, 2010), http:/www.publicintegrity.org/articles/entry/2462/ (arguing “[m]any
corporations seam inclined to give to groups that are allawed by tax laws to keep their donations anonymous.”).

7. President Barack Obama, State of the Union Address (Jan. 27, 2010} (“With all due deferance to sepa-
ration of powers, last week the Supreme Court reversed a century of law that 1 believe will open the floodgates
for special interests —including foreign corporations — to spend without limit in our elections. I den’t think
American elections should be bankrolled by America’s most powerful interests, or worse, by foreign entities.
They should be decided by the American people. And I'd urge Democrats and Republicans to pass a bill that
helps to correct some of these problems.”).

8. Press Release, Weekly Address: President Obama Custigates GOP Leadership for Blocking Fixes for the
Citizens United Decision, Wit House (Sept. 18, 2010), http//www.whitehouse.gov/the-press-office/2010/09/
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well as from the Rose Garden.® As Presi- whether for-profits give money to ideolog-
dent Obama summed up his argument, ical and politically active non-profits.12

“the American people [] have the right to Citizens United changed many as-
know when some group like ‘Citizens for pects of American campaign finance law.
a Better Future’ is actually funded en- The Supreme Court’s decision ended de-

tirely by ‘Corporations for Weaker Over- cades-old restrictions on the use of union
sight.’"° and corporate treasury funds to pay for

If the past is prologue, we should an- independent expenditures and election-
ticipate a marked increase in the use of eering communications.”® But the one
non-profits to mask for-profit money in area where the Citizens United Court in-
politics. History shows that for-profit creased the ability of Congress to regu-
corporations spend through non-profits to late was the disclosure of the sources of

enjoy their anonymity while spending money in politics.¥ Indeed, the Supreme
without accountability from shareholders Court found that the Bipartisan Cam-
or customers.)! And Citizens United may paign Reform Act of 2002's (BCRA’s) dis-
only expand this corporate habit of claimer and disclosure provisions could
spending through intermediaries. If for- be constitutionally applied to the plaintiff
profit corporations are purposefully using in Citizens United, a 501(c)(4) organiza-

non-profits to hide the true source of tion, as well as to its ads and its film enti-
their funds, then it is possible that the tled “Hillary: The Movie.™s

degree of disclosure required of non-prof- As Citizens United reaffirms, in order
its in the future may have an impact on for voters to make informed choices at the

18/weekly-address-president-obama-castigates-gop-leadership-blocking-fixes-; Press Release, Weekly Address:
President Obama Challenges Politicians Benefiting from Citizens United Ruling to Defend Corporate Influence
in Our Elections, Warre House (Aug. 21, 2010), http/www.whitehouse.gov/the-press-office/2010/08/21/
weekly-address-president-obama-challenges-politicians-benefiting-citizen.

9. Jesse Lee, President Obama on Citizens United: Imagine the Power this Will Give Special Interests
over Politicians, Wurte House Brog, July 26, 2010, http:/www.whitehouse.gov/blog/2010/07/26/president-
obama-citizens-united-imagine-power-will-give-special-interests-aver-polit.

10. President Barack Obama, Weekly Address to the Nation (May 1, 2010), http/www.whitehouse.gov/
the-pressoffice/weekly-address-president-ohama-calls-congress-enact-reforms-stop-a-potential-corpor.

11, See Bruck F. FReep & Jamie CarroLr, Hionen Rivers: How Trapne AssociaTions Conceal Corpo-
raTE Pourmcal Spennme 1-2 {2006), http//www.politicalaccountability. net/index. php?ht=a/GetDocumentAc-
tion/i/932.

12. See Paur DENicovra, Bruck F, FreeD, STEPHAN C. PAssanTINO, & KARL J. SaNDSTROM, HANDBOOK ON
CoRPORATE PoLiTicaL AcTrviTy, EMERGING CORPORATE GOVERNANCE IssUES 6 (Conference Board 2010} (noting
that disclosure by for-profit corporations is still not the norm finding “as of October 2010, seventy-six major
American corporations, including half of the S&P 100, had adopted codes of political disclosure. However, a
similar shift toward political disclosure has not yet taken place outside of the S&P 100.™).

13. See Citizens United v. Fed. Election Comm'n, 130 5.Ct. 876 (2010).

14. Id.

15, Citizens United went on to avoid federal disclosure requirements by claiming that it is a press entity.
In an advisory opinion, the FEC agreed, thereby granting Citizens United a media exemption from disclosure.
See Federal Election Comm., A.Q. 2010-08, CiTizens Untrep (2010) (The remainder of this article assumes
that this media exemption is not available for most 501(c)(4)s or 501(c}6)s).
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ballot box, they must know who is paying
for each side of a political fight. Cam-
paign finance disclosure and disclaimer
laws should be adopted at the federal
level to achieve this end, regardless of the
tax status of the spender. Yet the ques-
tion remains, how expansive is this gov-
ernmental right to mandate disclosure?
And in particular, what types of disclo-
sure can non-profit social welfare organi-
zations or trade associations be subject to
in the future once they purchase political
advertisements? These are the questions
that I will endeavor to answer.

While the Treasury Department’s In-
ternal Revenue Service (IRS) grants
501(c)(4)s and 501(c)(6)s a large degree of
anonymity for tax reporting purposes, the
Federal Election Commission (FEC) al-
ready requires certain reporting from any
entity that funds an independent expen-
diture or an electioneering communica-
tion in a federal election. Because of gaps
in the law, non-profit structures can be
used as conduits for unregulated cam-
paign spending. To fill these holes in the
law, federal regulators should go further
than they have in the past to require
more detailed and meaningful disclosure
of the original sources of the money in
politics.

As the Supreme Court has noted,
“[slunlight is said to be the best of disin-
fectants; electric light the most efficient
policeman.”™¢ This article explores the
disclosure that is and that can be re-
quired of 501(c)(4)s and 501(c)(6)s when
they engage in political advertising. To
fully explore this topic, this article, by ne-
cessity, also examines the tax treatment
of 501(c)(3)s and 527s.7 Although the
IRS’s treatment of these four types of tax-
exempt organizations will be explained,
my focus is on the disclosure that federal
elections administrators can require of
501(c)(4)s and 501(c)(6)s once they fund
political advertisements for or against
federal candidates.® To capture the way
that money is often moved around a se-
ries of entities, disclosure at the federal
level needs to be bolstered to move be-
yond FECA and BCRA.

Of course, not every voter will pour
through campaign disclosure filings to
find out who is funding each and every
race on the November ballot. Instead,
voters, like other busy adults, rely on
mental shortcuts, to place the candidates
into a sensible framework. Or put an-
other way, “[elmpirical psychological re-
search demonstrates that voters rely
upon heuristics, or cognitive shortcuts, in

16. Louis Branpers, OrseEr PEoPLE's MoNEY 62 (National Home Library Foundation ed. 1933), quoted in

Buckley v. Valeo, 424 U.S. 1, 67 (1976).

17. While this article will discuss 501(c)(3)s, 501(c)(4)s, and 501(c)(6)s, these are just three of twenty-
eight types of non-profits listed in Section 501 of the IRC. See generally Ellen Aprill, Background on Nonprofit,
Tox-Exempt Section 501(c)(4) Organizations, ErecTion Law Broc (undated), htip:/electionlawblog.org/

archives/aprill. pdf.

18, For a detailed discussion of the tax implications of Citizens United, see Ellen P. Aprill, Regulating the
Political Speech of Noncharitable Exempt Organizations After Citizens United, Loyola Law School Los Angeles
Legal Studies Paper No. 2010-57 (Dec. 17, 2010), http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1727565.
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determining vote choice.™® One of these
shortcuts is seeing who is supporting or
opposing a given candidate. If a candi-
date is getting praise from an industry
that the voter distrusts, the voter may
distrust the candidate too. But when it is
unclear who is praising the candidate,
the voter is deprived of a useful demo-
cratic heuristic.?®

First, the “Dark Election of 2010” was
not inevitable. Instead, it is the result of
key policy choices. As this article will
demonstrate, the case law and federal
elections statutes both support disclosure
of who is spending money in federal elec-
tions. Rather, the Dark Election was
caused by a regulatory gap between the
FEC and the IRS. Yet, at the regulatory
level, the FEC has long failed to require
disclosure of underlying donors to the en-
tities that purchase federal election ads,
and while the IRS gathers donor informa-
tion from 501(c)(4)s and 501(c)}(6)s, it does
not make this donor information publicly
available. Then this article will discuss
the past and the present abuses of this
disclosure gap. Finally, I argue that the
FEC should require detailed disclosure
by all political spenders, tax status not-
withstanding.

This is an area where definitions of
very similar words have different mean-

ings in the tax and the election contexts.
Here, the focus is primarily political cam-
paign activity in the form of purchasing
an advertisement that supports or op-
poses a candidate by certain tax-exempt
entities. This article will be limited to
the purchasing of what are defined by
federal election law as independent ex-
penditures and electioneering communi-
cations. Independent expenditures are
advertisements which support or oppose
a candidate for office by using Buckley v.
Valeo’s “magic words” of express advo-
cacy.”? Meanwhile, electioneering com-
munications are defined by BCRA as
advertisements which mention a federal
candidate, are broadcast 30 days before a
federal primary or 60 days before a fed-
eral general election, to at least 50,000
persons, costing at least $10,000 and
targeted at that federal candidate’s elec-
torate.**

At times to be complete, I will refer-
ence the ability of certain tax-exempt en-
tities to lobby. However, lobbying is not a
primary focus of this article and should
not be considered synonymous with polit-
ical campaign activity. Furthermore, the
501(c)3) non-profits that are referenced
throughout are public charities, not pri-
vate foundations.?® And finally, as used
herein, the term “political campaign ac-

19. Molly J. Walker Wilson, Behavioral Decision Theory and Implications of the Supreme Court’s Cam-
paign Finance Jurisprudence, 31 Caroozo L. Rev, 679, 681 (Jan. 2010).

20. Lloyd Hitoshi Mayer, Disclosures About Disclosure, 44 IND. L. Rev. 255, 265 (2010) {“Heuristic cues
that are not misleading, however, are at least an improvement for the relatively uninformed.”).

21. Buckley, 424 U.S. at 44, n.52.
22, 2 U.S.C. § 434(fX3)(A)({) (BCRA § 201).

23. B. Howry ScuapLer, THE CoONNECTION: STRATEGIES FOR CREATING AND OPERaTING 50M(CN3)S,
501(c)(4)s anD PoLrmicaL OrcantzaTions, 1(2006) (“In 1969, Congress divided 501(c}3) organizations into two
classes: ‘private foundations’ and ‘public charities.' Private foundations are subject to several restrictions on
their advecacy activities that do not apply to public charities. . .”).
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tivity” does not include non-partisan ac- the truthfulness and accuracy of the
tivities like voter registration, get out the claims of the spenders and the candi-
vote efforts, voter education guides or dates. It invites a healthy skepticism and

hosting candidate debates.** The term is allows voters to investigate the motives of
Iimited to activities such as supporting or the sponsor.”®
opposing candidates or what a layperson This belief that transparency is an in-
might refer to as “partisan politicking.” tegral part to a functioning democracy is
also shared by President Obama. As he
Part I. Emerging Agreement on warned, disclosure loopholes can be ex-
the Need for Transparency in ploited at the voter’s expense:
Elections [Mn my State of the Union Address, I

warned of the danger posed by a Supreme
Court ruling called Citizens United. ... It

In a rare instance of convergence, the gave the special interests the power to
controlling majorities in all three spend without limit — and without public
branches of government in 2010, agreed disclosure ~ to run ads in order to influ-

. ence elections. Now, as an election ap-
that transparency is a necessary prereg- proaches, it’s not just a theory. We can
uisite for a strong democracy.® As part of see for ourselves how destructive to our
the Congressional responses to Citizens democracy this can become. We see it in

R N . . the flood of deceptive attack ads spon-
United, committee hearings were held in sored by special interests vsing front
both the House and Senate. The Com- EUPS V;iﬂl ng}}fﬁﬁﬁ nameds' We d]':n’t

. N . - ow who’s behi ese ads or who's
mittee for Hou.se f&d.xm'mstratlon, which peying for them. Even foreign-controlled
has primary jurisdiction over federal corporations seeking to influence our de-
elections, concluded after these hearings ;’;OCTE_CY are a‘])letfx’ Sl:nd f(;'eely in d‘i’;dir

. . > Swin| 0! a cani
that transparency in elections is key to they Pregf;flne eetion Towar ake

safegnarding the health of our democ-
racy. As the Committee wrote, “[tlo pros-
per, our democracy requires transparency
and accountability in our political cam-
paigns. [Klnowing the source of political
spending allows voters to better assess

And as will be detailed further below,
the Supreme Court has repeatedly en-
dorsed the democratic-reinforcing power

24. Id. at 11-12 (The IRS does not consider the following to be political activities: nonpartisan voter
registration, candidate questionnaires, hosting debates, or get-out the vote programs).

95, Of course there is not total unanimity on this topic. Every Republican Senator in the 111th Congress
voted against stronger disclosure of campaign spending. See Ciara Torres-Spelliscy, Why Can 41 Senators
Crush Popular Will to Temper Money in Politics?, Tue Hiry, July 28, 2010, http:/thehill.com/blogs/congress-
blog/politics/111381-why-can-41-senaters-crush-popular-will-to-temper-money-in-politics.

96. See Comm. on House Apmin., DEMOCRACY 1s STRENGTHENED BY CASTING LicHT ON SPENDING 1IN ELEC-
rions AcT or TtHE “DISCLOSE Acr,” H.R. 5157, HR. Rer. No. 111492 (May 26, 2010), http/
www.rules.house.gov/111/CommdJurRpt/111_hr5175_rpt.pdf.

27. See Press Release, Weekly Address: President Obama Castigates GOP Leadership for Blocking Fixes
for the Citizens United Decision, Wrrre Housk (Sept. 18, 2010), http://www.whitehouse.gov/the-press-office/
2010/09/18/weekly-address-president-obama-castigates-gop-leadership-blocking-fixes-.
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of transparency around elections in case
after case for the past thirty-five years,>
This belief in the power of trans-
parency within the democratic frame-
work is shared not omnly by the
government, but also by legal scholars.
Professor Cass Sunstein has noted that
disclosure laws have proliferated in the
past few decades across all sorts of legal
topics including campaign finance:
[Rlegulation through disclosure, has be-
come one of the most striking develop-
ments in the last generation of American
law. .. .[C)omsider . . .the Freedom of In-
formation Act (“FOIA”), and the Federal
Election Campaign Act (“FECA"). Here
the goal is to allow more in the way of
public monitoring of governmental deci-
sions, with particular issues (. . . [like] un-
lawful behavior during campaigns [and]
official corruption) receiving special atten-
tion,2?

Or in other words, disclosure of how
politics is funded boosts the government'’s
anti-corruption interest in campaign fi-
nance. And as Professor Burt Neuborne
has written, campaign-finance disclosure
helps voters place candidates on a politi-
cal spectrum: “compelled public disclo-
sure of campaign contributions,
campaign expenditures, and individual

expenditures on behalf of a candidate
was sustained in Buckley, in part, be-
cause the Court believed that knowledge
of a candidate’s financial supporters was
of great value to voters in assessing the
candidate’s political positions.”™® Or as
Professor Franz put it succinctly,
“greater disclosure seems a no-brainer,
Even the strongest of reform opponents,
like Senator Mitch McConnell, have ar-
gued for many years that disclosure regu-
lations are not only fair but normatively
good.” Thus, there is a growing consen-
sus both inside and outside of govern-
ment that increasing voter knowledge
justifies robust disclosure in the cam-
paign finance context.

Part II. Case Law: the Supreme
Court from Buckley through
Citizens United and Doe v. Reed
Finds Disclosure Constitutional

While the Roberts Supreme Court is
generally hostile to campaign finance
laws such as contribution and expendi-
ture limits, like many previous Supreme
Courts, it has endorsed the need for ro-
bust disclosure of campaign funding.s?
The case law is clearly on the side of re-

28. Or as the Sixth Circuit stated in a different context, “{djemocracies die behind closed doors.” Detroit
Free Press v. Asheroft, 303 F.3d 681, 683 (6th Cir. 2002) (explaining that the First Amendment prohibits the
government from closing immigration hearings to the public and press).

29. Cass R. Sunstein, Informationsl Regulation and Informational Stonding: Akins and Beyond, 147 U.
Pa. L. Rev. 613, 613-14 (Jan. 1999).

80. Burt Neuborne, One Dollar-One Vote: A Preface to Debating Campaign Finance Reform, 37 Wasn-
BURN L. J. 1, 9 (Fall 1987).

31. Franz, supra note 3, at 19 (citing hitp//www.mcclatchydc.com/2010/08/02/9849%/commentary-meccon-
nells-about-face. html).

82. Democracy is Strengthened by Casting Light on Spending in Elections: Hearing on H.R. 5175 Before
the H. Comm. on House Admin., 111th Cong. 2-3 (2010) (Statement Donald Simon, General Counsel, Democ-
racy 21), available at htip//www.democracy21.orgfvertical/Sites/%7B3D66FAFE-2697-446F-BB39-
85FBBBAS7812%17D/uploads/%7BE0088B11-5E6C-4C59-A277-FDBFSFOC557D%7D.PDF  (“the Supreme
Court has consistently endorsed the principle that the public has the right to know about expenditures being

65



426

NEXUS

formers who seek transparency; not the
obfuscators.

In 1976, in Buckley v. Valeo the Su-
preme Court recognized that disclosure of
campaign spending is “the least restric-
tive means of curbing the evils of cam-
paign ignorance and corruption that
Congress found to exist.”™@ Since Buck-
ley, the Court has consistently recognized
that disclosure of political spending: (1)
“deter{s] actual corruption and avoidls]
the appaarance of corruption by exposing
large contributions and expenditures to
the light of publicity;” (2) "provides the
electorate with information as to where
political campaign money comes from and
how it is spent by the candidate in order
to aid the voters in evaluating those who

seek federal office;” and (3) “[is] an essen-

tial means of gathering the data neces-
sary to detect violations of the
contribution limitations.”s

In Buckley, the Supreme Court up-
held FECA’s disclosure requirements for
independent expenditures, but limited
this disclosure to “express advocacy” — an
advertisement for or against a candidate
that used specific “magic words,” such as
“vote for” or “vote against.” This magic
words test made it impossible to distin-
guish “sham issue ads” (ads that avoided
these magic words, but were nonetheless

intended to influence an election) from
genuine issue ads (ads that express an
opinion on a public issue). Consequently,
from 1976-2002, there were no limits on
who could buy the sham issue ads or on
how they were financed, and no disclo-
sure was required. Hundreds of millions
of dollars of corporate and union treasury
funds —~ money that could not legally be
used directly to influence elections pre-
Citizens United — poured into federal
campaign ads through the “sham issue
ad” loophole.®

In the decades following Buckley,
Congress observed that independent
spenders found ways to mask express ad-
vocacy ads as sham issue ads to escape
disclosure. To plug this loophole, Con-
gress enacted BCRA. It banned the use
of corporate and union general treasury
funds for “electioneering communica-
tions”~ broadcast ads aired just prior to a
primary or general election that refer to a
candidate and target the candidate’s con-
stituents — but allowed such communica-
tions to be paid for through separate
segregated funds (SSFs), which are often
also called corporate or union political ac-
tion committees (PACs).?8 SSFs are sub-
ject to contribution limits, disclosure of
contributors, and solicitation restrictions.
BCRA also mandated disclosure and dis-

made to influence election campaigns, and about the sources that are providing the funds used for such ex-

penditures.”).

33. Buckley, 424 U.S. at 68 (footnotes omitted).

34, Id. at 67.

35, Craic B, Horman & Luke P. McLoueHLN, Buymve TiME 2000; TELEVISION ADVERTISING IN THE 2000
Feperat Erecrions 10-11 (Brennan Center 2001), http//brennan.3cdn.net/efd37f417f16ee6341_4dm6iid9e.
pdf; see elso McConnell v. Fed. Election Comm'n, 540 U.S. 93, 197 (20083) (finding political advertising sponsors
often hid behind misleading names, such as “Citizens for Better Medicare” (the pharmaceutical industry) or
“Americans Working for Real Change” (business groups opposed to organized labor)).

36. 2 U.5.C. §§ 441b(b)2), 441b(c) (BCRA § 203).



427

Ciara Torres-Spelliscy

claimer requirements for electioneering
communications.

Reasoning that “they do not prevent
anyone from speaking,” the Supreme
Court in McConnell v. FEC expressly up-
held BCRA’s electioneering communica-
tions reporting provisions by a vote of
eight to one.®” (For more details about
BCRA’s disclosure requirements, see Part
III of this article.) Like the Court in
Buckley, the McConnell Court concluded
that government interests were suffi-
ciently strong to support disclosure of
who funded broadcast electioneering
communications. Specifically, interests
in “providing the electorate with informa-
tion, deterring actual corruption, avoid-
ing the appearance thereof, and
gathering the data necessary to enforce

more substantive electioneering restric-
tions” justified any incidental burden im-
posed by BCRA’s disclosure require-
ments.?®

While Citizens Uniied invalidated the
corporate SSF/PAC requirement, it did
nothing to disturb the disclosure required
for federal campaign ads. On the con-
trary, as in McConnell, eight Supreme
Court Justices in Citizens United voted to
uphold disclosure of who funds political
advertisements and where those funders
get their money.®® Moreover, Citizens
United clarified a legal issue that had
previously split the lower courts by re-
jecting the contention that disclosure can
only be required of communications that
are the functional equivalent of express
advocacy.*®

37. 540 U.S. at 201 (gquoting McConnell v. Fed. Election Comm™, 251 F. Supp. 2d 176, 241 (D.D.C.
2003)).

38. Id. at 196.

39. Id. at 194-95, 199 (upholding 47 U.S.C. § 315(eX1)XA)). In both Citizens United and McConnell, Jus-
tice Thomas was the lone dissenter.

40. The 2007 Supreme Court case Wisconsin Right to Life (WRTL II) did great mischief to state disclo-
sure laws in the lower courts in a case that clearly did not apply to disclosure. Courts reached varying conclu-
sions in WRTL II's wake. See, e.g., California Pro-Life Council, Inec, v. Randolph, 507 F.3d 1172, 1177 (8th Cir.
2007) (WRTL II did not reach disclosure); Citizens United v. Fed. Election Comm’n, 530 F.Supp.2d 274, 281
(D.D.C. 2008) (same), rev'd in part 130 S.Ct. 876 (2010); and Koerber v. Fed. Election Comm'n, 583 F.Supp.2d
740, 746 (E.D.N.C. 2008) (“The WRTL II decision makes no mention of the disclosure requirements upheld in
McConnell”), but see N.C. Right to Life, Inc. v. Leake, 525 F.3d 274, 304 (4th Cir. 2008) {finding disclosure by
political committees is both “costly” and “burdensome.™; Ctr. for Individual Freedom, Inc. v. Ireland, 613
F.Supp.2d 777 (5.D.W.Va. 2009) (granting the plaintiff's request for a preliminary injunction of West Virginia's
definition of electioneering communications); Broward Coalition of Condominiums, Homeowners Associations
& Community Organizations, Inc. v. Browning, No. 4:08cv445-SPM/WCS (N.D. Fla, May 22, 2009) (perma-
nently enjoining the electioneering portions of the Florida law); Natl Right to Work Legal Def. & Educ. Found.,
Inc. v. Herbert, 581 F.Supp.2d 1132, 1150 (D. Utah 2008) (holding “advertisements [at issue] are not unam-
biguously campaign related and thus cannot be constitutionally regulated.”). This trend has reversed itself
again after Citizens United. Now lower courts are overwhelming upholding disclosure laws. Human Life of
Wash,, Inc. v. Brumsickle, 624 F.3d 990, 1012 (9th Cir. 2010) (upholding Washington's political committee
financial disclosure requirements); SpeechNow.org v. Fed. Election Comm’™n, 599 F.3d 686, 697 (D.C. Cir. 2010)
(upholding ongoing disclosure requirements for organization making federal independent expenditures); Na-
tional Organization for Marriage v. Roberts, 2010 WL 4678610, *5 (N.D, Fla. Nov. 8, 2010) (finding that Flor-
ida disclosure requirements connected to “electioneering communications organizations” “would not prohibit
[plaintiff] from engaging in its proposed speech™); Yamada v, Kuramoto, 2010 WL 4603936, *1 (D. Haw. Oct.
29, 2010) (finding that “Citizens United also endorsed disclosure™); Jowa Right to Life (IRTL) v. Smithson, 2010
WL 4277715, *3 (S.D. Iowa Oct. 20, 2010) (finding “under Citizens United, ‘[tthe Government may regulate
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Citizens United expressly affirmed
the importance of disclosure as a means
of “‘provid[ing] the electorate with infor-
mation’ about the sources of election-
related spending.”* As the Court ex-
plained, “[t]here was evidence in the [Me-
Connell] record that independent groups
were running election-related advertise-
ments while hiding behind dubious and
misleading names. The Court therefore
upheld BCRA §§201 and 311 on the
ground that they would help citizens
make informed choices in the political
marketplace.”? The Court also concluded

cation of the source of advertising may be
required as a means of disclosure, so that
the people will be able to evaluate the ar-
guments to which they are being sub-
jected”). At the very least, the
disclaimers avoid confusion by making
clear that the ads are not funded by a
candidate or political party.+

Finally, Citizens United rejected the
so-called “functional equivalence” test ar-
ticulated in Wisconsin Right to Life II in
the disclosure context. The “functional
equivalence” test stated that an ad could
only be subject to corporate money source

restrictions by the FEC if it were func-
tionally equivalent to express advocacy.+
As Justice Kennedy noted,

Citizens United claims that, in any event,
the disclosure requirements in § 201 must
be confined to speech that is the func-
tional equivalent of express advocacy.
The principal opinion in WRTL limited 2
U. S. C. § 441b’s restrictions on indepen-
dent expenditures to express advocacy
and jts functional equivalent. Citizens
United seeks to import a similar distinc-

that FEC disclaimer requirements could
be constitutionally applied to Citizens
United’s ads.

The disclaimers required by § 311
“provid[e] the electorate with informa-
tion,” McConnell, supra, at 196, and “in-
sure that the voters are fully informed”
about the person or group who is speak-
ing, Buckley, supra, at 76; see also
Bellotii, 435 U. S., at 792, n. 32 (“Identifi-

corporate political speech through disclaimer and disclosure requirements. . .”); Wisconsin Club for Growth v.
Myse, 2010 WL 4024932 (W.D, Wis. Oct. 13, 2010) {“plaintiffs’ reliance on FEC v. WRTL ignores the Supreme
Court’s later treatment of disclosure and disclaimer regulations in Citizens United®); Minnesota Citizens Con-
cerned for Life, Inc. v. Swanson, 2010 WL 3768041, *9 {D. Minn. Sept. 20, 2010) {“The law to which Plaintiffs
object is, in fact, a disclosure law-a method of requiring corporations desiring to make independent expendi-
tures to disclose their activities, Such laws are permissible under Citizens United.”) affd. No, 10-3126 (8th Cir.
May 16, 2011); Center for Individual Freedom v. Madigan, 2010 WL 3404973, *4 (N.D. Ill. Aug. 26, 2010) (“in
Citizens United, the Supreme Court expressly rejected the contention that election-law disclosure require-
ments are limited to express advocacy or its functional equivalent.”); Nat'l Org. for Marriage v. McKee, No. 09-
538, 2010 WL 3270092, at 10 (D. Me. Aug. 19, 2010) (upholding Maine’s political committee financial disclo-
sure requirements and finding “NOM's desire to limit campaign finance disclosures to ‘major purpose’ groups
would yield perverse results, totally at odds with the interest in ‘transparency’ recognized in Citizens United.”).

41. Citizens United, 130 5.Ct.at 914 (quoting Buckley, 424 U.S. at 68).

42. Id. at 885 (quoting McConrell) (internal citations and quotations omitted).

43. Id. at 915.

44. Trevor Potter, Trevor Potter Testifies on DISCLOSE Act, CampateN LeGaL CeEnTER Broc (May 11,
2010), http:/www.clchblog.org/blog._item-327. html (“As to the argument that disclosure requirements should be
limited to “express advocacy,” Justice Kennedy's [Citizens United] Opinion flatly declared: ‘We reject this con-
tention.’ He noted that the Supreme Court had, in a variety of contexts, upheld disclosure requirements that
covered constitutionally protected acts, such as lobbying."”).
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tion into BCRA’s disclosure requirements.

We reject this contention 4%

In short, Citizens United breathed
new life into the longstanding constitu-
tionality of disclosure of campaign spend-
ing, even as applied to a 501(cX4) non-
profit organization.*

Furthermore, in June of 2010, the Su-
preme Court also reaffirmed its endorse-
ment of the values of disclosure in Doe v.
Reed. In Reed, the question was the con-
stitutionality of requiring disclosure of
certain information about petition sign-
ers. The plaintiffs in the case argued
that the Washington State statute re-
quiring such disclosure was facially inva-
lid as well as unconstitutional as applied
to the plaintiffs, signers of a petition to
get an anti-gay question on the ballot.
The Supreme Court reviewed the facial
challenge. Chief Justice Roberts wrote
for the majority that disclosure helped
ensure the integrity of the ballot:

Public disclosure {] helps ensure . . . the
only referenda placed on the ballot are
those that garner emough valid signa-
tures. Public disclosure also promotes
transparency and accountability in the
electoral process [We] conclude that pub-
lic disclosure of referendum petitions in
general is substantially related to the im-
portant interest of preserving the integ-
rity of the electoral process.*’

Justice Scalia wrote a particularly
forceful concurrence in Reed arguing that
the mechanisms of democracy require the

willingness to be subject to certain mini-
mal disclosures. As Justice Scalia im-
plored,
harsh criticism, short of unlawful action,
is a price our people have traditionally
been willing to pay for self-governance,
Requiring people to stand up in publie for
their political acts fosters civic courage,
without which democracy is doomed. For
my part, I do not look forward to a soci-
ety . . .[where] even exercises fof] the di-
rect democracy of injtiative and
referendum [are] hidden from public scru-
tiny and protected from the accountability
of criticism, This does not resemble the
Home of the Brave.*®

However, several Justices in Reed did
state that if the plaintiffs should succeed
in showing that disclosure of their per-
sonal information related to a particular
petition about gay marriage would result
in harassment or intimidation, then they
may be excused from disclosure.#® This
“as-applied” part of the case is still being
litigated. Nonetheless, Reed, like Citi-
zens United, stands firmly for the pro-
position that disclosure during the
political process is a benefit to the voter.

The Supreme Court’s last chance to
opine on the regulation of a 501(c)}(6)s
(trade association’s) political activities
was in 1990, in Austin v. Michigan
Chamber of Cormmerce. In that case, the
issue was the corporate independent ex-
penditure ban and not disclosure. This
case has been overruled by Citizens

45, Citizens United, 130 5.Ct. at 915 (emphasis added) (citations omitted).

48. Citizens United was cited in SpeechNow.org which held that federal PAC contribution limits could
not apply to individuals giving to an independent expenditure committee organized under Section 527 of the
Internal Revenue Code, but that such contributions must be disclosed and that the group must register as
federal PAC. SpeechNow.org v. Fed. Election Comm'n, 599 F.3d 686, 696 (D.C. Cir. 2010).

47. Doe v. Reed, 130 S.Ct. 2811, 2820 (2010).
48. Id. at 2837 (Scalia, J., concurring).
49, Id. at 2823 (Alito, J., concurring).
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United. However, it is worth noting that
in his dissent in Austin, Justice Kennedy
was supportive of disclosure as a more
tailored regulation. He wrote, “[tlhe
more narrow alternative of recordkeeping
and funding disclosure is available.”s®
Neither 501(c)(4)s nor 501{c)(6)s are
entitled to blanket anonymity. A recent
case from 2009 in the DC Circuit makes
this crystal clear. The case concerned the
constitutionality of a 2007 federal lobby-
ing law®! which was challenged both
facially and as applied to the National
Association of Manufacturers (NAM).52
Under that law, members of NAM who
actively participated in planning, super-
vision or control of Congressional lobby-
ing activities would be disclosed.’® NAM,
which generally keeps its membership
confidential, claimed that disclosure of
the names of the corporations who ac-
tively participated in lobbying Congress
would have a chilling effect.>* The DC
Circuit, however, rejected the idea that
Supreme Court cases concerning limited

exceptions from disclosure rules provided
reason to exempt NAM from disclosure.
The Court also stated that the lobbying
law was narrowly tailored to better in-
form Congress about who was behind lob-
bying campaigns.5¢

In conclusion, case law from Buckley
to today, clearly stands for the legality
and constitutionality of disclosure and
disclaimer requirements for political ads,
ballot petitions and direct lobbying. And
these holdings do not hinge on the tax
status of the spender.

Part III. Statutory Law Also
Requires Disclosure

The case law could not be more clear
in its endorsement of disclosure of politi-
cal spending around elections. So was
the Dark Election brought to us by poorly
drafted statutory laws? As it turns out,
the federal elections laws themselves also
require robust disclosure not only of the
entity making federal political ads
(whether independent expenditures or

50. Austin v, Michigan Chamber of Commerce, 494 U.8. 652, 707 {1990} (Kennedy, J. dissenting).

51. The federal lobhying law challenged was the Honest Leadership and Open Government Act
(FILOGA), which applies to all lobbying coalitions and associations and does not hinge on 501(c)(6) status.
National Ass'n of Mfrs, v, Tayler, 582 F.3d 1, 7-8 (D.C. Cir. 2009).

52, Id. at 8.
53. Id. at 12.
54. Id.at?9.

55. Id. at 20-22 (“This, then, is a case like Buckley, not NAACP. As in Buckley, the plaintiff has tendered
no record evidence of the sort proffered in NAACP v. Alabama.™) (internal citation amitted). NAACP (and its
progeny) holds that if a group will be subject to harassment, then it can be excused from disclosure that would
otherwise apply. See also Brown v. Socialist Workers *74 Campaign Comm., 459 U.S. 87, 98-99 (1982) (protect~
ing individual contributors to widely ostracized minority political parties from harassment by invalidating
certain disclosure requirements).

56, Id. at 20. (“[T)here is more than a substantial relation between the governmental interest in greater
transparency and the information that amended § 1603(b)(3) requires to be disclosed; in fact, the section’s
disclosure requirements are narrowly tailored and effectively advance that interest. Moreover. . . the govern-
mental interest in providing information about who is being hired, who is putting up the money, and how much
they are spending to influence federal decisionmakers is not just some legitimate governmental interest. Itisa
vital national interest.”) (internal citations omitted).
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electioneering communications), but also
the underlying money sources behind the
expenditures. For example, Citizens
United and McConnell affirmed the con-
stitutionality of the campaign finance
disclosure required by BCRA § 201. Here
are the relevant portions of the federal
elections law:

{BCRA] SEC. 201. DISCLOSURE OF

ELECTIONEERING COMMUNICA-

TIONS.

(a} “(H DISCLOSURE OF ELECTION-
EERING COMMUNICATIONS.—

*C) The amount of each disbursement of
more than $200 during the period covered
by the statement and the identification of
the person to whom the disbursement was
made.

“(D) The elections to which the election-
eering communications pertain and the
names (if known) of the candidates identi-
fied or to be identified.

“F) . . the names and addresses of all
contributors who contributed an aggre-
gate amount of $1,000 or more to the per-
son making the disbursement during the
period beginning on the first day of the
preceding calendar year and ending on
the disclosure date.5”

*(1) STATEMENT REQUIRED.-Every
person who makes a disbursement for the
direct costs of producing and airing elec-
tioneering communications in an aggre-
gate amount in excess of $10,000 during
any calendar year shall, within 24 hours
of each disclosure date, file with the Com-
mission a statement containing the infor-
mation described in paragraph (2).

“(2) CONTENTS OF STATEMENT.—
Each statement required to be filed under
this subsection shall be made under pen-
alty of perjury and shall contain the fol-
lowing information:

“(A) The identification of the person mak-
ing the disbursement, of any person shar-
ing or exercising direction or control over
the activities of such person, and of the
custodian of the books and accounts of the
person making the disbursement.

“{B) The principal place of business of the . .
person ml;kingl:;he?iisbursement, if not an So if the Supreme Court’s case law is

individual, on the side of disclosure and the federal

In short, a plain reading of the mean-
ing of the statute indicates that those
spending $10,000 or more on election-
eering communications must disclose
that fact to the FEC before the election
and must name every donor who pro-
vided $1,000 or more to fund the ad.ss
FECA’s older treatment of independent
expenditures is also clearly intended to
capture underlying donors and not just
the reporting entity.®®

Part IV. FEC’s Lax Disclosure
Requirements

57. Bipartisan Campaign Reform Act of 2002, § 202 (2002), ousilable at http:/news.findlaw.com/ny-
tirnes/docs ! fec / bpempnrfrmact2002.pdf.

58. See 2 U.S.C. § 434(N(2XE)-(F) (2007) (requiring any “person” who makes electioneering communica-
tions that aggregate more than $10,000 during the year to report, among other things, the identity of donors
who have contributed at least $1,000 during the period between the first day of the preceding calendar year
and the date of the communication; however, if the disbursement was paid out from a separate bank aceount
that contains only contributions by U.S. citizens or green cardholders made directly to the account for election-
eering communications, then only the donors who have contributed at least $1,000 to that account are dis-
closed).

59, See 2 U.S.C. § 434(c) (requiring any “person” who makes independent expenditures that aggregate
more than $250 during the year to report, among other things, the identity of donors who have contributed at
least $200 for the purpose of furthering the independent expenditure, a certification that the expenditure was
truly independent, and an indication of which candidate is supported or opposed by the expenditure.).
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election statutes are also clear on their
face that disclosure of donors is required
by anyone who pays for independent ex-
penditures and electioneering communi-
cations in federal elections, then how
could we have a federal election like the
2010 midterm election where the sources
of political ads are hidden from the public
view? The system falls apart where the
rubber meets the road, in the regulations.
To be more specific, there can be federal
elections with veiled political actors be-
cause the FEC’s poor regulatory choices
enable obfuscation. In addition, as will
be discussed in more detail below, the
IRS does not require public disclosures of
underlying funders to 501(c)(4)s or
501(c)6)s. Thus any political spending
through such groups can be missed by
both the FEC’s and the IRS’s regulations.

A. Federal PAC Disclosure
Requirementss

The remainder of this article assumes
that after Citizens United, corporations
and non-profit organizations will spend
money on political ads directly from their
general treasury funds. However,
501(c)(4)s and 501(c)6) do retain the
right to spend through a PAC. Spending
through federal PACs is fully transpar-
ent.

Under federal law, a PAC or party
committee must itemize its payments for

independent expenditures once the calen-
dar-year total paid to a vendor or other
person exceeds $200 with respect to a
particular election.®? Once a committee’s
aggregate independent expenditures
reach or exceed $10,000 with respect to a
given election at any time up to and in-
cluding the 20th day before an election,
the PAC must file a 48-hour independent
expenditure report after the independent
expenditure communication is publicly
distributed. Once a political committee’s
aggregate independent expenditures
reach or exceed $1,000 with respect to a
given election, and are made fewer than
20 days, but more than 24 hours, before
an election, the independent expenditure
must be reported to, and received by, the
FEC within 24 hours of the time the com-
munication is publicly distributed. These
reports must include all independent ex-
penditures with respect to that election
that have not been previously disclosed.s2
Al reports of independent expenditures
must contain the following information:
the name and mailing address of the per-
son to whom the expenditure was made,*
the amount, date and purpose of the ex-
penditure and a statement that indicates
whether such expenditure was in support
of, or in opposition to, a candidate, to-

60. Fed. Election Comr'n, Federa! PAC Disclosure Requirements (2010), http://www.fec.gov/pages/

brochures/indexp.shtml#Reporting IE.

61. 11 C.F.E. §104.3(b)3)(vii)(A); §104.4(a)-(c).

62. 11 C.FR. 104.4(b)2), (eX2)(ii) and (f); 109.10(c); 109.10(d).
63. Such identification is only made for persons who have received disbursements for independent ex-
penditures from the political committee aggregating over $200 during the calendar year with respect to a given

election, 11 C.F.R. § 104.3(b)(3Xvii)(A) (2009).
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gether with the candidate’s name and of-
fice sought.5

In other words, federal PACs must
account for every dollar in and every dol-
lar out, and this information is reported
to the FEC where the public can find it in
the FEC’s online database.® But because
of Citizens United, political spending by
corporations is no longer required to go
through PACs. Instead, corporations can
either spend funds on politics directly
from their treasury in their own names or
they can use less transparent non-profits
as a vehicle to spend money in politics.

B. Federal Electioneering
Communication Disclosure

FEC regulations require disclosure
by any entity that purchases an election-
eering communication in a federal elec-
tion. However, the FEC has taken a
narrow approach to interpreting BCRA’s
clear language requiring disclosure of un-
derlying funders. Instead of requiring
advertisers to name each $1,000 donor as
the statute directs, the FEC has only re-
quired the name of donors who specifi-
cally earmarked their $1,000 donations.
Since many donors give unrestricted

funds, there are often no “earmarked” do-
nors to report.

FEC electioneering communication
disclosures are required of all entities, in-
cluding 501(c)}4)s and 501(c)6)s. But to
fully understand the current state of reg-
ulatory affairs, a little history is neces-
sary to gain perspective. Before Citizens
United, the FEC applied BCRA § 201 dis-
closure requirements to certain 501(c)(4)s
that were allowed to make electioneering
communications under the “MCFL ex-
emption.”® MCFL 501(c)(4) corporations
— called “Qualified Nonprofit Corpora-
tions” (QNCs) by the FEC — could already
use general treasury funds to pay for
campaign ads in federal elections pre-Cit-
izens United. But to enjoy the MCFL ex-
emption, the non-profit could not take in
money from for-profit corporations, which
were themselves banned at the time from
spending in federal elections.

MCFL 501(c)(4)s that funded elec-
tioneering communications have always
been subject to the same reporting re-
quirements as any other funder.®” In
other words, these 501(c)(4)s had to dis-
close on FEC Form 9% not only that they
had funded an electioneering communica-
tion costing $10,000 or more, but also the

64. 11 C.F.R. § 104.3(b)X3Xvii) (2009); 11 C.F.R. § 109.10(e).

65. Fed. Election Comm’n, FEC Electronic Filing Report Retrieval (2010), htp://www fec.gov/finance/dis-
closure/efile_search.shtml.

66, The name of this exemption comes from the 1986 Supreme Court case, Massachusetts Citizens for
Life, Inc. (MCFL) which held the prohibition on corporate and union treasury spending on independent ex-
penditures found in 2 U.8.C. § 441b could not apply to ideological non-profits that do not take corporate or
union money. Fed, Election Comm'n v. Massachusetts Citizens for Life, Inc., 479 U.S. 238, 263 {1986).

67. Fed. Election Comm'n, Electioneering Communications Brochure (Jan. 2010), http:/iwww.fec.gov/
pages/brochures/electioneering.shtml#Application.

68. FEC Form 9 requires disclosure of donations made for the purpose of electioneering. 11 C.F.R.
§ 114.14(d)(2) {2010); 11 C.F.R. § 104.20(cX7) (2010). The corresponding statute, 2 U.S.C. § 434(f{2), was un-
successfully challenged as unconstitutional. Citizens United, 130 S. Ct. at 914; Koerber v, Fed. Election
Comm’n, 583 F. Supp. 2d 740, 746 (E.D.N.C. 2008). Koerber rejected a preliminary injunction because the

73



434

NEXUS

names of any donor who provided $1,000
or more for the communication.s® As al-
luded to above, there is a reporting loop-
hole.”™ According to the instructions for
Form 9, “[i]f you are a corporation, labor
organization or Qualified Nonprofit Cor-
poration making communications permis-
sible under [11 C.F.R.] 114.15 and you
received no donations made specifically
for the purpose of funding electioneering
communications, enter ‘0’ (zero).”™
Therefore, if a 501(c)(4) does not have any
earmarked contributions which were
given specifically for the electioneering
contribution, then the organization does
not have to report the source of its funds
to the FEC even if that 501(c)(4) ends up
funding millions of dollars of political
ads.™

After Citizens United and WRTL 11,7
a 501(c)(4) need not be a QNC in order to
fund an electioneering communication;
now, all 501(c)(4)s, whether funded by
for-profit corporations or individuals, can

purchase electioneering communications
in federal elections. Moreover, FECA’s
definition of “person” includes corpora-
tions.™ Therefore after Citizens United,
all non-MCFL entities (such as 501(e}4)s
and (c)(6)s) are subject to the same disclo-
sure requirements that have been ap-
plied to MCFLs for years and can take
advantage of the same reporting loop-
holes that MCFLs have used to evade full
disclosure of underlying donors.

C. Federal Independent
Expenditure Disclosure
Requirements

Citizens United also left intaect
FECA'’s disclosure requirements for inde-
pendent expenditures which were af-
firmed by Buckley. An independent
expenditure is an expenditure for a com-
munication “expressly advocating the
election or defeat of a clearly identified
candidate that is not made in coopera-

court found that the plaintiffs would not ultimately succeed on a constitutional challenge to the disclosure
requirements. Koerber, 583 F. Supp at 746 {citing McConnell, 540 U.S. at 198).

69. Fed. Election Comm’n, FEC Form 9 24 Hour Notice of Disbursements/Obligations for Electioneering
Communications (Dec. 2007), http://www.fec.gov/pdf/forms/fecfrm9.pdf.

s, Federal Election Commission Final Rule and

70. See Notice 2007-26, Electi

ing Communi

Transmittal of Rule to Congress, 72 Fed. Reg. 72811 (Dec. 26, 2007), http//www.fec.gov/law/cfr/ej_compilation/
2007/notice_2007-26.pdf (“Donations made for the purpose of furthering an EC [electioneering communication]
include funds received in response to solicitations specifically requesting funds to pay for ECs as well as funds
specifically designated for ECs by the donor.”); however, the solicitation prong was invalidated by the DC
Circuit in 2009. Emily’s List v. Fed. Election Comm’n, 581 F.3d 1, 18 (D.C. Cir. 2009).

71. Fed. Election Comm'n, Instructions for Preparing FEC FORM 9 (24 Hour Notice of Disbursements for
Electioneering Communications) 4 (undated), http//www fec.gov/pdfforms/fecfrmdi.pdf.

72. A new FEC rulemaking is in order to broaden disclosure not only for money that was earmarked, but
also money that was used to pay for electioneering communications.

73. WRTL II allowed non-QNCs to fund electioneering communications as long as the ads were not the
functional equivalent of express advocacy. See WRTL II, 551 U.S. 449, 481 (2007). Citizens United allows all
corporations, whether for-profit or not-for-profit, to fund all electioneering communications. See Citizens
United, 130 5.Ct. at 917.

74. 2 U.S.C.A. § 431(11) (2002) (a “person” includes “an individual, partnership, committee, association,
corporation, labor organization, or any other organization or group of persons, but such term does not include
the Federal Government. . .").
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tion, consultation, or concert with, or at
the request or suggestion of, a candidate,
a candidate’s authorized committee, or
their agents, or a political party or its
agents.”” As Citizens United explains,
“liln Buckley, the Court upheld a disclo-
sure requirement for independent ex-
penditures even though it invalidated a
provision that imposed a ceiling on those
expenditures.”®

The FEC requires disclosure of any
person or entity funding independent ex-
penditures of $250 or more as well as con-
tributors who provided $200 or more for
the advertisement.” As the FEC man-
dates, “[iln the case of a person other
than a political committee, [disclosure
must include] the identification of each
person who made a contribution in excess
of $200 to the person filing such report
for the purpose of furthering the reported
independent expenditure.”’®

Funders, including MCFLs, making

independent expenditures have consist-

ently been required to adhere to these
disclosure provisions by filing a FEC
Form 5.7 Like the flaws in FEC Form 9,
there is a significant reporting loophole

on FEC Form 5. The instructions for the
form note that “[the reporting entity
must] [plrovide the requested informa-
tion for each contribution over $200 that
was made for the purpose of furthering
the independent expenditures.” In other
words, only donations over $200 that
were designated or earmarked for the in-
dependent expenditures are reported to
the FEC. Thus, going forward, the FEC
may apply the same disclosure require-
ments for all independent expenditures,
but they are also hampered by the Form
5 loopholes which thwart meaningful dis-
closure of underlying donors.® The cur-
rent FEC rules facilitate Alice 1in
Wonderland Cheshire Cat reports, where
$1 million could be spent on a federal po-
litical ad and yet no one is listed as an
underlying donor.

One way to strengthen the federal
disclosure on both FEC Form 5 and FEC
Form 9 is to require disclosure of all cor-
porate funders of the reporting spender
regardless of whether the corporate funds
were earmarked or not. Such blanket
disclosure may sweep in donors who have
not given to support the ad in question.

75. Fed. Election Comm'n, Coordinated Communications and Independent Expenditures Brochure 7
(2009), http:/fwww.fec.gov/pages/brochures/ie_brochure.pdf; 11 C.F.R. §100.16{a) (2010).

76. Citizens United, 130 8.Ct. at 914.

77. Fed. Election Comm'n, Coordinated Communications Brochure, supra note 75, at 8 (“Any other per-
son (individual, partnership, qualified non-profit corporation or group of individuals) must file a report with
the FEC on FEC Form 5 at the end of the first reporting period in which independent expenditures with
respect to a given election aggregate more than $250 in a calendar year. . .").

78. Id. at 10 {citing 11 CFR 104.3(bX3)(vii) and 109.10(e)).

79. Fed. Election Comm’n, FEC Form 5 Report of Independent Expenditures Made and Contributions
Received to be Used by Persons (Other than Pelitical Committees) including Qualified Nonprofit Corporations

(2008) hitp:/www.fec.gov/pdf/forms/fecfrm5.pdf.

80. Fed. Election Comm’n , Instructions for FEC Form 05 and Related Schedules, 3 (Sept. 2005) (empha-

sis added).

81. Anew FEC rulemaking is in order to broaden disclosure not only for money that was earmarked, but
also money that was used to pay for independent expenditures.
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The Congressional Research Service has

argued:
[Djonors who make non-earmarked con-
tributions are supporting the entirety of
the organization’s activities, and it might
be questioned whether the government
can require the public disclosure of thair
identities simply because the organization
happens to engage in limited amounts of
campaign activity. Such an argument
might be extended to the disclaimer re-
quirements as well. On the other hand, it
is arguably unclear whether this argu-
ment has constitutional merit (because]
[t]he Court has generally looked favorably
on disclosure and disclaimer require-
ments. . .52

So while it is an open question of law
how a court would rule on such a require-
ment to reveal non-earmarked corporate
donations, as detailed above in the case
law section, the Court has been consist-
ently supportive of robust disclosure in
the campaign finance and election con-
texts from Buckley v. Valeo to Doe wv.
Reed.

D. FEC Disclaimer
Requirements

In addition to the disclosure require-
ments that the FEC applies to the
funders of electioneering communications
and independent expenditures, the FEC
also requires specific disclaimers on polit-
ical broadcast advertisements. These dis-
claimer requirements are sometimes

known as “stand by your ad” require-
ments. These disclaimer requirements
for electioneering communications were
just upheld by the Supreme Court eight
to one in Citizens United as being fully
constitutional.

Federal independent expenditures
must include the following types of dis-
claimers:

For messages that are not authorized, and
are not financed by a candidate or a candi-
date committee, the disclaimer statement
must:
» State that the communication is not
authorized by any candidate or the candi-
date’s committee; and
e Identify the name and street address,
telephone number or World Wide Web ad-
dress of the person who financed the com-
munication.®®
For electioneering communications,
the required disclaimers are guite simi-
lar:
Radio
The disclaimer notice must include the
name of the political committee or person
responsible for the communication and
any connected organization. Example,
“ABC is responsible for the content of this
advertising.” 11 CFR 110.11{c)(4).
Television
The disclaimer . . .xoust be conveyed by a
“full-screen view of a representative of the
political committee or other person mak-
ing the statement,” or a “voice-over” by
the representative.?
The disclaimer statement must also ap-
pear in writing at the end of the communi-
cation in a “clearly readable manner” with
a “reasonable degree of color contrast” be-

82. L. Paice Warraker, Eraka K. Lunper, KaTe M, MaNuEL, JAck MASKELL, & MicHAEL V. SEITZINGER,
Cong. REsEsrcH SErv., R41096, LEGISLATIVE Oprions AFTER Crryzens UniTep v. FEC: CONSTITUTIONAL AND
Lecaw Issues 6 (2010), http//www.fas.org/sgp/crs/misc/R41096.pdf.

83. Fed. Election Comm’n, Coordinated Communications Brochure, supra note 75, at 10; 11 C.F.R.

§109.11, 110.11{a}2) and (b)3) (2010).

84. Fed. Election Comm', Special Notices on Political Ads and Solicitations {Oct. 2006), hitp/

www.fec.gov/pages/brochures/notices.shtml#disclaimers;

§ 441d(d)(2)).

11 C.F.R. §110.11(c)4)ii)}2010) (2 U.S.C.
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tween the background and the printed Part V. Does Tax Status of a
statement “for a peried of at least four Political Funder Matter for an
seconds."®®

Election Regulator?
These federal stand-by-your-ad dis-

claimer requirements assist the voter in From the democratic perspective, the
discerning who is funding & given politi- determinative question when it comes to
cal advertisement. the disclosure of campaign finance should

After Citizens United, bills were in- be: what types of disclosure will facilitate
troduced in the 111th Congress to in- an educated and informed electorate? In

crease the disclaimer requirements for accordance with the Supreme Court pre-
political ads that are funded by corpora- cedent described above, the correct an-
tions and labor unions. One such bill, swer for Congress is to require disclosure
H.R. 4527, would have required the cor- of the funders of partisan political adver-
porate or union logo to appear in the ad tisements no matter what the tax status
along with a picture of the CEQ or labor of the spender.

leader.®® Also, the DISCLOSE Act (H.R. The FEC has regulated the disclosure
5175) introduced by Senator Schumer of all “persons”, including non-profit cor-
and Congressman Van Hollen included a porations making independent expendi-
new requirement that the top five tures for decades, nonetheless there is

funders also be listed in campaign ads so confusion generated by the fact that the
that for-profit corporations could not hide FEC and IRS have overlapping yet non-
behind the name of another person or en- identical jurisdiction over the same enti-
tity when funding political advertise- ties. Moreover, the IRS and the FEC are
ments.®?” Thus far, these federal bills not in perfect harmony. Whether contrib-

have not become law. However, Connect- utors are disclosed by the IRS to the pub-
icut, a national leader in this area, lic and whether expenditures will be
changed its law to provide for top five taxed depends on which type of tax ex-
funder disclaimers.®® A sample of the empt status is adopted (for example,
Connecticut law can be found at Appen- 501(c)s face different tax consequences
dix A. than 527s).2* Meanwhile, the FEC’s dis-

85. Id.; 11 C.F.R. § 110.11(c)4).

86. FHL.R. 4527 (111th Cong. 2d Sess. 2010).

87. H.R. 5175 (111th Cong.) (requiring the top five contributors to an organization that purchases politi-
cal advertising will be listed on the screen of the advertisement.); see also Justin Levitt, Confronting the Im-
pact of Citizens United, Loyola Law School Los Angeles Legal Studies Paper No. 2010-39, 10 (2010), http/
ssrn.com/abstract=1676108 (“Consider a few simple elements designed to appear, in standardized form, within
a communication itself: a sort of ‘Nutrition Facts' Jabel for democracy. Such a label would signal the impor-
tance of the information it contains, as well as providing the information itself. This, in turn, would improve
the chance that voters pay attention, increasing the cognitive processing.”.

B8. Connecticut Public Act No. 10-187, “An Act Concerning Independent Expenditures” (2010).

B9. See Ezra W. Reese, The Other Agency: The Impact of Recent Federal Law Enforcement on Nonprofit
Political Activity, 58 Tax ANnaLysTs 131 (2007), available at http//www.moresoftmoneyhardlaw.com/clientfiles/
Reese%20EOTR%20Article.pdf (“Section 501(c)4) social welfare organizations may engage in some political

Vi
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closure regulations are triggered by the
type of speech (e.g., independent expendi-
tures and electioneering communica-
tions) and not by the type of speaker
(501(c)}(4)s or 501(c)6)s).

The IRS has a revenue-generating in-
terest in regulating tax-ezempt entities
to ensure they are not abusing their tax-
exempt status (or in the case of 501(c)(3)s
their ability to receive tax deductible con-
tributions). Unlike the FEC, the IRS is
not interested in the integrity of elec-
tions. Each tax status is subject to par-
ticular regulations about how much @f
any) political activity that entity can do
without either jeopardizing its tax status
or triggering an excise tax liability. From
the point of view of the IRS, tax-exempt
organizations fall on a spectrum with re-
spect to political engagement. On one
end of the spectrum, 501(c)(3)s are barred
from political campaign activities. Mean-
while 501(c)X4)s and (6)s may engage in
political campaign activities so long it is
not the organization’s primary purpose.
Once a tax-exempt organization has po-
litical campaign activity as its primary
purpose, it is a 527. One source of the dif-
ferent treatment among the federal agen-
cies is the IRS wuses a facts and
circumstances test for non-profit political
intervention while the FEC regulates
sources of independent expenditures that
contain express advocacy and election-

eering communications as defined under
federal law regardless of tax status. Al-
though the differences in tax treatment
have no bearing on the scope of disclosure
an election regulator can require, much
ink has been spilled over what disclosure
requirements have been and can be ap-
plied to various types of tax-exempt enti-
ties. Below is a short overview of those
facts.

Part VI. The IRS’s Perspective
on Political Activity by Tax
Exempt Organizations

A. Four Types of Tax Exempt
Organizations (501(c)(3)s,
501(c)(4)s, 501(c)(6)s and 527s)

L. 501(c){(3)s (Public Charities)

According to the IRS, a charitable
501(c)(3) organization may not engage in
political campaign activity but may con-
duct limited lobbying.®® As the IRS ex-
plaing, 501(c)(3)s “may not attempt to
influence legislation as a substantial part
of its activities[,] . . . may not participate
in any campaign activity for or against
political candidates|,] [and they] are eligi-
ble to receive tax-deductible contribu-
tions. 501(c)(3) organizations are
restricted in how much political and leg-
islative (lobbying) activities they may
conduct.”™ Thus, 501(c)(3)s stand on one

activity, but their primary purpose cannot include ‘direct or indirect participation or intervention in paolitical
campaigns on behalf of or in opposition to any candidate for public office.” Labor unions and business leagues
are subject to similar limitations. The interpretation and enforcement of this phrase is also dependent on ‘all
the facts and circumstances.’”) {citing Rev. Rul. 2004-6, 2004-1 C.B. 328.).

90. 26 U.8.C. § 501(c)(3).

91, IRS, Exemp Requir ts - Section 501{c)(3) Organizations (Dec. 7, 2009), http://www.irs.gov/
charities/charitable/article/0,,id=96099,00.html.
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end of the partisan political campaign ac-
tivity spectrum where such activity is
barred by the IRS.

2. 501(c)(4)s (Social Welfare
Organizations)

A 501(c)(4) is a social welfare organi-
zation that may engage in a certain
amount of political campaign activity so
long as it is not its primary activity.?> Ac-
cording to the IRS:

[A 501(c)(4)] must not be arganized for
profit and must be operated exclusively to
promote social welfare. . . .To be aperated
exclusively to promote social welfare, an
organization must operate primarily to
further the common goed and general wel-
fare of the people of the commn-
nity. . . .Seeking legislation germane to
the organization's programs is a permissi-
ble means of attaining social welfare pur-
poses. Thus, a section 501(cX4) social
welfare organization may further its ex-
empt. purposes through lobbying as its pri-
mary activity without jeopardizing its
exempt status. . . . The promotien of social
welfare does not include direct or indirect
participation or intervention in political
campaigns on behalf of or in opposition to
any candidate for public office. However,
a section 501{c){4) social welfare organiza-
tion may engage in some political activi-
ties, s0 long as that is not its primary
activity. However, any expenditure it
makes for political activities may be sub-
ject to tax under section 527(f).58

Social welfare organizations organ-
ized under IRC Section 501{c)}(4) are in

the middle of the political campaign ac-
tivity spectrum. They can do some politi-

cal activity, but if it becomes the
organization’s primary activity, then the
organization will become a 527 and be
subject to the rules and taxes that apply
to a 527.

3. 501(c)(6)s (Trade
Associations)

501(c)(6)s, including trade associa-
tions, can also participate in a certain
amount of political campaign activity so
long as it is not its primary activity.®* Ac-
cording to the IRS:

Section 501{c}(6) of the Internal Revenue
Code provides for the exemption of busi-
ness leagnes, chambers of commerce, real
estate boards, boards of trade, and profes-
sional football leagues, which are not or-
ganized for profit and no part of the net
earnings of which inures to the benefit of
any private shareholder or individual. ...
Trade associations and professional as-
sociations are business leagues. To be ex-
empt, a business league’s activities must
be devoted to improving business condi~
tions of one or more lines of business as
distinguished from performing particular
services for individual persons. No part of
a business league'’s net earnings may in-
ure to the benefit of any private share-
holder or individual and it may not be
organized for profit to enmgage in an
activity ordinarily carried on for
profit . . .Chambers of commerce and
boards of trade are organizations of the
same general type ms business leagues.
They direct their efforts at promoting the
common economic interests of all commmer-
cial enterprises in a trade or com-

92. Treas. Reg. § 1.501{c)(4}-1(aX2)(i).

93. IRS, Social Welfare Organizations (Sept. 15, 2009), http://www.irs.gov/charities/nonprofits/article/
0,,id=96178,00.html; the IRS regulations provide that “the promotion of social welfare does not include direct
or indirect participation or intervention in political campaigns on behalf of or in oppesition to any candidate for
public office.” See Treas. Reg. § 1.501(c)(4)-1{a)(2)(i) and (ii).

94. Treas. Reg. § 1.501(cX8)-1 (1995).
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munity.?® Participating directly or indi-
rectly, or intervening, in political cam-
paigns on behalf of or in opposition to any
candidate for public office does not further
exempt purposes under Internal Revenue
Code section 501(c)(6). However, a sec-
tion 501(c){6) business league may engage
in some political activities, so long as that
is not its primary activity. However, any
expenditures it makes for political activi-
ties may be subject to tax under sec-
tion 527(f).%¢

501(c)(6)s stand in the same place as
501(c)(4)s on the political campaign activ-
ity spectrum for the IRS. Trade associa-
tions and business leagues can do some
political campaign activity, but it cannot
become their primary activity.

4. 527s (Political Organizations)

Finally, 527s are organizations whose
primary purpose is political.*” According
to guidance from the IRS: “Political orga-
nizations are organized and operated pri-
marily to accept contributions and make
expenditures for the purpose of influenc-
ing the ‘selection, nomination, election, or
appointment of any individual to Federal,
State, or local public office or office in a
political organization, or the election of

Presidential electors.”” Political organi-
zations include . . .PACs[].™® 527s stand
at the opposite extreme of political cam-
paign activity spectrum from the
501(c)(3)s. A 527 can do as much political
activity as it desires, but as will be de-
tailed more below remains subject to pub-
lic disclosure of its contributors by the
IRS.** Many 527s qualify as political ac-
tion committees (PACs) under federal or
state law.

B. IRS Disclosure of Political
Activity by Tax Exempt
Organizations

The IRS requires different types of
disclosures from each of the four types of

“tax exempt organizations mentioned

above.
1. 501(c)(3)s IRS Disclosure

Public charities organized under Sec-
tion 501(c)(3) of the IRC must disclose
their lobbying activities. 501(c)(3)s must
file Form 930 annually, which after the
redesign in 2007, requires a total lobby-
ing expenditures on new Schedule C.:%°

95. IRS, Businass Leagues (Aug. 31, 2009), http//www.irs.gov/charities/nonprofits/article/0,,id=96107,00.

html

96. IRS, Political Campaign Activities - Business Leagues (Nov. 6, 2009), http:/Awww.irs.gov/charities/

nonprofits/article/0,,id=163922,00.html.
97. 26 U.S.C. § 527; Treas. Reg. § 1.527-6(1).

98. IRS, Definition of Political Qrganization (October 31, 2007), http://www.irs.gov/newsroom/article/
0,,id=1038480,00.html.

99. DeNicola et al., supra nate 12, at 12 (“Heightened political activity on the part of some independent
527s has led to an increase in regulation. This greater regulation has thus made 501(c)(4) and 501{c)(6) organi-
zations more attractive vehieles for some donors.”).

100. IRS, Instructions for Form 990 Return of Organization Exempt From Income Tax (2009), http//
www.irs.gov/pub/irs-pd#i990.pdf; IRS, Form 990 Schedule C, Political Campaign and Lobbying Activities For
Organizations Exempt From Income Tax Under section 501(c} and section 527, http/fwww.irs.gov/pub/irs-tege/
f990rsche.pdf; IRS, Instructions for Schedule C (Form 990 or 990-EZ) Political Campaign and Lobbying Activi-
ties, http/fwww irs.gov/pubfirs-pdfi990sc.pdf.

80



441
Ciara Torres-Spelliscy

Because 501(c)3)s are barred from parti- (PAC).*** They have to disclose their con-
san political activity, they do not report tributors who gave over $5,000 on Form
political activity on Form 990.2* They 990 to IRS, but this information is not
have to disclose their contributors who publicly disclosed.

gave over $5,000 on Form 990 to IRS, but

this information is not publicly dis- 3. 501(c){6)s (Trade

closed. 2 Associations) IRS Disclosure
2. 501{c)(4)s (Social Welfare 501(c)(6) trade associations and busi-
Organizations) IRS Disclosure ness leagues must disclose their lobbying
! and political campaign activities on Form
501(c)4) social welfare organizations 990 including a narrative description of

must disclose their lobbying and political such activity on Part IV of the form.1®
campaign activities on Form 990 includ- They must also detail in particular,
ing a narrative description of such activ- under Part I-C of the Form 990, the
ity on Part IV of the form.®® They must names, addresses and employer identifi-
also detail in particular, under Part I-C of cation numbers of all 527 political organi-

the Form 990, the names, addresses and zations to which payments were made
employer identification numbers of all and whether any funds were delivered to
527 political organizations to which pay- a SSF or PAC.1%% They have to disclose
ments were made and whether any funds their contributors who gave over $5,000

were delivered to a Separate Segregated on Form 990 to IRS, but this information
Fund (SSF) or Political Action Comumittee is not publicly disclosed.

101. IRS, Form 990 Schedule C, Political Campaign and Lobbying Activities for Organizations Exempt
from Income Tax Under Section 501(c) and Section 527, httpd/fwww irs.gov/publirs-tege/f990rsche.pdf (in-
structing 501(c)(3)s to not to fill in Part I-C regarding political expenditures).

102. Whitaker, et al., supra note 82, 6 n.41 (‘Under the Internal Revenue Code, § 501{c) organizations
that file an annual information return (Form 990) are generally required to disclose significant donors (typi-
cally those who give at least $5000 during the year) to the Internal Revenue Service (IRS). 26 C.F.R. § 1.6033-
2(a)(2)(5i)(). No identifying information of donors to § 501(c) organizations is subject to public disclosure under
the tax laws except in the case of private foundaticns (which are a type of § 501(c)(3) organization). IRC
§ 6104(h), (d).").

103. There are no specifics about what must be included in the narrative description according to the
Form 990’s instructions. See IRS, Instructions for Schedule C (Form 990 or 930-EZ) Political Campaign and
Lobbying Activities, http://erww irs.gov/publirs-pdf/i990se.pdf.

104. IRS, Form 990 Schedule C, Political Campaign and Lobbying Activities For Organizations Exempt
From Income Tax Under section 501(c) and section 527, http//www.irs.gov/publirs-tege/f990rsche.pdf (See in-
structions under Part I-C, line 5.)

105, There are no specifics ahout what must be included in the narrative description according to the
Form 990’s instructions. See IRS, Instructions for Schedule C (Form 990 or 990-EZ) Political Campaign and
Lobbying Activities, http:/’www irs.gov/pubfirs-pdf/i990sc.pdf.

106. IRS, Form 990 Schedule C, Political Campaign and Lobbying Activities For Organizations Exempt
From Income Tax Under section 501(c) and section 527, httpJ/fwrww.irs.gov/publirs-tege/f990rsche.pdf (See in-
structions under Part I-C, line 5.).
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4. 527s (Political Organizations)
IRS Disclosure

After a change in the law in 2000,
527s are required to make very detailed
public disclosure of their contributions
and political expenditures on Form
8872.197 As one treatise explains, “A po-
litical organization which accepts a con-
tribution, or makes an expenditure, for
an exempt function [] during any calen-
dar year must submit reports to IRS, on
Form 8872, providing information on the
organization’s contributions, contribu-
tors, expenditures and expenditure recip-
ients. . . ." Forms 8872 from 527s are
searchable on the IRS’s webpage.1o®
While the IRS’s disclosure of contribu-
tions to and expenditures from 527s is ex-
tensive, the reports often are not
disclosed in time to inform a voter:
“lu]nfortunately, voters are not privy to
most of the financial transactions of 527s
involved in [elections], as the IRS’s
database is neither easily searchable, nor
timely (the pre-election Form 8872 is not
disclosed until the January after the elec-

tion)."*® Thus, even though the IRS has
robust contributor disclosure to the pub-
lic for 527s, it does not serve the role of
educating voters because it is not availa-
ble before most federal elections.

5. 501(c)(3)s with 501(c)(4) and
527 Arms

As noted above, 501(c}3)s cannot en-
gage in political campaign activity. In-
stead, if they want to engage in political
campaign activity they need to establish
an affiliated 501(c)(4) to conduct the po-
litical spending.®* This requirement of
public charities’ establishing an affiliated
501(c)(4) to engage in partisan politicking
was upheld by the Supreme Court in Re-
gan v. Taxation with Representation of
Washington, 461 U.S. 540, 548 (1983).212

In some cases, 501(c)(3)s have estab-
lished an affiliated 501(c)(4), which in
turn creates a 527 to allow them to en-
gage in a greater amount of political ac-
tivity.12 “Often 501(c)(4) organizations
are affiliated with 501(c)(3) corporations,
an arrangement that allows the charita-

107. IRS, Instructions for Form 8872 Political Organization Report of Contributions and Expenditures
(Jan. 2007), http://ewww.irs.gov/pub/irs-pdf/iB872.pdf; Aprill, Regulating the Political Speech of Noncharitable
Exempt Organizations After Citizens United, supra note 18, at 66 {complaining “fw}ithin three months of their
introduction, amendments to section 527 adding notification and disclosure requirements became law, without
formal legislative history.”).

108. Political Organizations, 34 Am. Jur. 2d Federal Taxation § 20658 (Jan. 2010) (internal citations
omitted). : .

109. IRS, Political Organization Filing and Disclosure (2010), http/fwww.irs.gov/charities/political/arti-
cle/0,,id=109644,00.html (follow the link entitled Search Political Organization Disclosures).

110. Elizabeth Garrett & Daniel A. Smith, Veiled Political Actors and Campaign Disclosure Laws in
Direct Democracy, 4 ELecTion L.J. 295, 319-20 (2005).

111. Treas. Reg. § 1.501(c)(4)-1(a)(2)Gi) (1981).

112. Aprill, Regulating the Political Speech of Noncharitable Exempt Organizations After Citizens
United, supra note 18, at 97 (noting *[c]lose examination of Citizens United reassures that it did not under-
mine the holding or reasoning of [Reagan v. Taxation with Representation].”).

113. Schadler, supra note 23, at 28 (“In Reagan v. Taxation with Representation, the Supreme Court
ruled that a 501(c)(3) organization may establish a separate 501(c)(4) to expand its capacity to lobby. . ..
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ble organizations an outlet for their polit-
ical activities, and the 501(c)(4) can
create a . . .527. .. .[[lngenious tax law-
yers [can] construct complicated arrange-
ments to accomplish political
objectives while erecting a virtually im-
penetrable curtain over the identity of
those funding the organizations.”
These 3-part structures are manageable
only by the most sophisticated of non-
profits, however, the 501(c)(3)s tax de-
ductible money cannot be used by the af-
filiated 501(c)4) or 527 for political
campaign activity.”’® The three types of
affiliated entities can share space and
common solicitations.?®

paign activities or could be subject to pen-
alties.’” As this article explains:
“Violation of this prohibition can result in
a penalty against tbe organization and
against the organization managers who
agree to the political activity; the IRS
also has the authority, in the case of ‘fla-
grant’ political campaign activity, to seek
an injunction in federal court to prevent
future political expenditures. Violation
can also result in the revocation of ex-
emption.”® The threat of loss of status is
not a theoretical one. Churches that
have engaged in political spending have
had their tax-exempt status revoked.®
Thus far, the Supreme Court has sup-

ported the strict limits on 501(c)(3)s’ po-
litical engagement.’® Whether this
restriction on political engagement by
501(c)@)s will survive the reasoning of
Citizens United is an open guestion.

C. IRS Taxation and Political
Activity by Tax Exempt
Organizations

1. Tax Implications for
501(c)(3)s Political Activity

501(c}(3)s can lose their tax exempt
status if they engage in political cam-

114. Garrett & Smith, supra note 110, at 310 (internal citations omitted).

115. Schadler, supra note 23, at 7 (For example, “a 501(cX3) may not do anything indirectly through
participating in a coalition that it may not do individually.”); id. at 28 (“the 501(c)(3) must be able to demon-
strate that it is not subsidizing, directly or indirectly, the political work of its affiliated 501(cX4) or the
501{cX4)'s affiliated political organization.”).

116. Id. at 30 (A 501{c)3) and 501(c)(4) may share employees, equipment and office space.”).

117. Donald B. Tobin, Political Advocacy and Taxable Entities: Are they the Next ‘Loophole?’, 6§ FmsT
AMENDMENT L. Rev,, 41, 51 (Fall 2007) (“In order to ensure that tax-exempt status is not used as a means of
subsidizing political campaign activity, the tax code prohibits 501(cX3) organizations from participating or
intervening in ‘any political campaign on behalf of (or in opposition to) any candidate for public office.” There is
no de minimus exception to this rule, and even a small amount of campaign activity is prohibited.”).

118. Reese, supra note 89, at 131 (internal citations omitted).

119. See Branch Ministries v. Rossotti, 211 F.3d 137 (D.C. Cir, 2000} (upholding revocation of church’s
tax exempt status for its purchase of two full page political ads in a news paper.).

120. Reagan v. Taxation with Representation of Washington, 461 U.5. 540, 548 (1983) (holding “Con-
gress has not violated [an organization’s] First Amendrent rights by declining to subsidize its First Amend-
ment activities.”); see also Donald B. Tobin, Political Campaigning by Churches and Charities: Hazardous for
501(C)(3)s, Dangerous for Democracy, 95 Ggo. L.J. 1313, 1315 (Apr. 2007) (“In order to deal with the increase
in alleged violations of the political campaign ban during the 2004 elections, the IRS instituted a compliance
initiative. As part of the compliance initiative, the IRS examined 110 501(c)(3) organizations that were alleged
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2. Tax Implications for
501(c)(4)s Political Activity

In contrast to 501(c)(3)s, which are
barred from political interventions,
501(c)(4)s can engage in a measure of po-
litical activities.’>* However, a 501(c)(4)
that uses a substantial part of its re-
sources on political campaign activities
may lose its tax-exempt status.’® A
“501(c)(4)[’s]. . .primary purpose cannot
include ‘direct or indirect participation or
intervention in political cam-
paigns[] . . .If engaging in political inter-
vention were to constitute a primary
activity of a section 501(c}4) organiza-
tion, the IRS could revoke its tax-exempt
status (either prospectively or retroac-
tively), which could result in significant
monetary consequences.”?

According to the Alliance for Justice
(which counsels non-profits on complying
with IRS regulations), “[n]o clear test ex-
ists for determining when political activ-
ity becomes an organization’s primary
purpose. If political activity expenditures

exceed 50 percent of total program ex-
penditures, the primary purpose most
likely is not social welfare.”?* However,
501(c)(4)s’ political activity may trigger
tax consequences. As one article ex-
plains, “political intervention expendi-
tures are subject to a tax at the highest
corporate rate (currently 35 percent) on
the lesser of (i) the net investment in-
come of the organization for the tazable
year in which those expenditures are
made, or (ii) the aggregate amount of ex-
penditures made by the organization for
political intervention during the taxable
year.”? Furthermore, individual (not
corporate) donors to 501(cX4)s who give
large donations may trigger gift taxes.%

Non-profits organized as 501(c)(4)s
that engage in too much political activity
will likely be deemed 527s by the IRS. As
another article states, “an organization
that fails to be a 501(c)(4) because it pri-
marily engages in political activity will be
treated as a 527, and that 527 is not an
elective provision. .. .The organization
that guesses wrong stands not only to

to have violated the campaign ban. Of the B2 cases closed by the IRS at the time the report was issued, 59
(72%) were found to be in violation of the campaign prohibition.”).

121. Revenue Ruling 81-95 states affirmatively, “an organization may carry on lawful political activities
and remain exempt under § 501(c)4) as long as it is primarily engaged in activities that promote social wel-

fare.”

122. Treas. Reg. § 1.501(c)(4)-1(aX2)(), (ii) (1959).

123. Reese, supra note 89, at 131 (internal citations omlt‘ted)

124. Schadler, supra note 23, at 11.

125. Reese, supra note B9, at 132 (internal citations umltted)
126. William P. Barrett, “Hey, Secret Big Political Donor, Don’t Forget The 35% Gift Tax,” ForrEs, Oct.
14 2010, http://blogs.forbes.com/williampbarrett/2010/10/14/hey-secret-big-political-donor-dont-forget-the-85-

gift-tax/; LR.C. § 2501 gift tax is imposed on the gratuitous transfer of cash and property by individuals; it does
not apply to transfers made by corporations. See Alliance for Justice, “Gontributions to Nonprofits and the Gift
Tax", (Jun. 2009), http://www.afj.org/assets/resources/nap/gift-tax-fact-sheet.pdf, but see Ellen P. Aprill, “Sec-
tion 501(c){4) Organizations, the Gift Tax, and Election Law Disclosure,” Loyola Law School Los Angeles Legal
Studies Paper No. 2010-50 (Nov. 2010) (addressing the ambiguity of whether the gift tax applies to donations
to 501(c}(4)s); Ben Smith IRS Gift Tax Move Could Hit New Anonymous Groups, PoLrrico, May 11, 2011
(noting that the IRS has begun to enforce the gift tax on 501(c)(4) donors).
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lose its 501(c)4) status but also to face
severe penalties for failure to comply
with the registration and disclosure re-
quirements of § 527."**” Therefore, any
501(c)4) that inadvertently turns into a
527 by engaging in political campaign ac-
tivity as its primary activity is subject to
the more rigorous public IRS disclosure
applicable to a 527.

Taxpayers do not have a private right
of action to sue 501(c)s that may be abus-
ing their status, but taxpayers who sus-
pect that a non-profit may be abusing its
exempt status can raise their concerns
with the IRS. As Professor Aprill ex-
plains, “[tjaxpayers do not have the op-
tion of supplementing IRS enforcement
efforts by suing organizations to chal-
lenge their exempt status. They lack
standing to do so. See In re United States
Catholic Conference, 885 F.2d 1020
(1989), cert. denied 495 U.S. 918 (1990).
Taxpayers can, however, file a complaint
with the IRS if they believe that the ac-
tivities or operations of a tax-exempt or-
ganization are inconsistent with its tax-
exempt status.”2® Such taxpayer com-
plaints have already been filed against a
501(c)(4) operating in the 2010 election.?*

3. Tax Implications for
501(c)(6)s Political Activity

Federal law pre-Citizens United re-
quired 501(c)6) trade associations to pay
for express advocacy through a PAC. As
a PLI practice guide from 2007 indicates,
“Generally, political involvement of trade
associations is limited to the solicitation
of voluntary contributions to a separate
segregated fund or PAC that is estab-
lished and administered by a trade asso-
ciation. As a consequence, transfers of
[trade association] dues receipts to a PAC
are severely restricted.”™®* This funding
restriction on independent expenditures
by trade associations is likely unconstitu-
tional after Citizens United. 501(cX6)s
cannot, however, have political campaign
activities as their primary activity. Once
they do, they risk losing their tax status
and just like a political 501(c)}4), a politi-
cal 501(c)(6) may be deemed to a 527.1:

4. Tax Implications for 527s
Political Activity

Under the tax code, 527s must either
disclose their contributors and expendi-
tures or be subject to a 35% tax.232

127. Elizabeth Kingsley & John Pomeranz, A Crash at the Crossroads: Tax and Campaign Finance Laws
Collide in Regulation of Political Activities of Tax-Exempt Organizations, 31 Wm. MitcueLL L. Rev. 55, 107-08
(2004) (internal citations omitted) (referencing IRS Field Service Advice 2000-37-040).

128. Aprill, “Background on Nonprofit, Tax-Exempt Section 501(c)(4) Organizations,” supra note 17, at 4.

129. Dan Eggen, Campaign Watchdogs Accuse Top Conservative Group of Violating Tax Laws, WasH.
Posr, Oct. 5, 2010, http://www.washingtonpost.com/wp-dyn/content/article/2010/10/05/AR2010100501790 htm]l
(noting Campaign Legal Center and Democracy 21 have filed a complaint with the IRS against American

Crossroads and Crossroads GPS).

130. Kenneth A. Gross, Ki P, Hong & Lawrence M. Noble, Political Activity by Trade Associations, 1624
PLI Corporate Law and Practice Course Handhook Series 325, 333 (Oct. 2007) (internal citations omitted).

131. Rev. Rul. 67-368; 1967-2 C.B. 194 (ruling that an organization whose primary activity was rating
candidates using non-partisan criteria did not qualify for § 501(cX4) status); Gen. Couns. Mem. 34233 (Dec. 30,
1969) (applying similar reasoning to § 501(c)(6) organizations).

132. 26 U.S.C. § 527(1)(1); 26 U.S.C.§ 527G)(3); § 527G)(1).
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Under section 527(i), an organization
must give formal notice to the Secretary of
the Treasury in order to receive tax-ex-
empt treatment for campaign-related in-
come. 26 W.S.C. §527(i}1). Under
section 527(j), such an organization must
disclose the name, address and occupation
of each contributor who gives more than
$200 in the aggregate, as well as the name
and address of each recipient of more than
$500 in aggregate expenditures., 26
U.S8.C. § 527(X3). If an organization that
gives notice under section 527(i) fails to
make the required disclosures, it must
pay the highest corporate tax rate on “the
amount to which the failure relates.” 26
U.S8.C. § 527()(1).233

A few groups have chosen to pay the
tax rather than disclose.®® Those 527s
who do disclose do so using Form 8872.13%
527s are not subject to the gift tax.2® .,

The IRS treatment of tax exempt or-
ganizations as a whole creates a struc-
ture where public charities, which are
entitled raise funds through tax-deducti-
ble contributions, may not engage in any
political campaign activities. Trade as-
sociations can engage in some politics
provided it is not their primary purpose,
but there is strong tax incentive to avoid

this activity (since this activity may be
taxed and the portion of dues attributable
to this activity is not deductible as a busi-
ness expense by members).®” Instead,
they, like 501(c)(4) social welfare organi-
zations, are incentivized to create SSFs
or PACs for their political spending
which are completely transparent.*s®

Part VII. Evidence of the Non-
Profit Disclosure Loophole
Problem

Even before Citizens United, political
spending by tax exempt entities was siza-
ble in the 2008 and 2004 federal election
cycles. According to the Campaign Fi-
nance Institute, 501(c)s and 527s spent
more than $400 million in the 2008 fed-
eral elections, slightly down from $426
million in 2004.2* Of those, $60 million
was from 501(c)s in 2004 and $196 mil-
lion was from 501(c)s in 2008. While the
totals are not in yet for the 2010
midterm, press reports on spending in

133. Mobile Republican Assembly v, U.S., 353 F.3d 1357, 1360 (11th Cir. 2003) (upholding disclosure to

IRS under IRC Sec. 527).

134. Garrett & Smith, supra note 110, at 319 (“The Center for Responsive Politics has determined that a
few dozen 527s have used this provision to avoid disclosure. . .”).

135. 1RS, Instructions for Form 8872 (Jan. 2007), http:/www.irs.gov/pub/irs-pdf/i8872.pdf.

136. IRC § 2501(a)(5) exempts contributions to 527s from the gift tax.

137. See IRC § 162(e) (disallowing deductions for political spending as an exception to the IRC 162(a)
which allows deductions for certain ordinary and necessary business expenses). IRC § 162(e) applies to
501(c)(6) dues. See also American Soc'y of Ass'n Executives v. U.S,, 195 F.3d 47 (D.C. Cir. 1999), cert. denied
529 U.S. 1108 (2000).

138. Aprill, Section 501(c)(4) Organizations, the Gift Tax, and Election Law Disclosure, supra note 126,
at 50 (“to the extent an organization exempt under section 501(c) does engage in politicking using monies from
its general funds, the organization is subject to tax under section 527(f) on the lesser of their net investment
income or the amount spent on politicking. They can avoid this section 527(f) tax, however, if they maintain a
separate segregated fund for all funds to be used for paliticking.”); 26 U.S.C. § 572(D); Treas. Reg. § 1.527-6().

139. Press Release, Campaign Finance Institute, Soft Money Political Spending by 501(c) Nonprofits
Tripled in 2008 Election (Feb 25, 2009), hitp://www.cfinst.org/pr/prRelease.aspx?ReleaselD=221.
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midterm already indicate that these
records are likely to be shattered.2

Recent history warns that when regu-
lators fail to eraft tightly-worded disclo-
sure requirements that capture all
political funders, some 501(c)(4)s and
501(c)(6)s exploit these loopholes to fund
political speech anonymously. This oc-
curred with federal sham issue ads before
BCRA;* it has also occurred in state af-
ter state where loose disclosure rules
have failed to capture political funding by
non-PACs such as 501(c)(4)s and
501(c)6)s. By contrast, see Appendix A
for sample language from Connecticut
which requires detailed reporting from
entities funding independent expendi-
tures.

A. Daisy Chains and Russian
Dolls

Modern, post-Watergate campaign fi-
nance law was premised on political
spending through transparent political
action committees since federal political
spending through corporations was
largely illegal in the 1970s under the Taft
Hartley, the Tillman Act and FECA.+*
Not surprisingly, modern campaign fi-
nance disclosure rules have not kept up
with the shell game of moving money

around before it is spent on a political ad
to avoid public accountability.

The practice of giving through many
entities to hide the true funder of a politi-
cal spending is a long standing campaign
fAnance problem which has been made
worse by Citizens United. Before Citizens
United, both corporations and trade asso-
ciation had to give through transparent
PACs in federal elections or go through
the ruse of sham issue ads. Now they can
fund express advocacy without the disci-
pline or disclosure of a PAC.2+

Professors Elizabeth Garrett and
Daniel A. Smith detail this problem of
veiled political actors, noting that
“[clomplicated arrangements consisting
of nonprofit corporations, unregulated
entities, and unincorporated groups can
lead to structures resembling Russian
matryoshka dolls, where each layer is re-
moved only to find another layer obscur-
ing the real source of money.”* One way
to address this “daisy chain” or “Russian
doll” problem where the reporting organi-
zation is not the original funder is to
adopt a disclaimer that requires not only
the name of the reporting organization
but also the names of the top funders
within the ad itself. This approach has
been advocated by Congressional leaders

140. Jim Kuhnhenn, GOP Groups Plan $50 Million Advertising Drive, MSNBC, Oct. 13, 2010 (reporting
501(c)4)s American Crossroads and Crossroads Grassroots Policy Strategies have raised $56 million and the

501(c)(6) Chamber of Commerce has spent $20 million).

141. HormaN & McLougHLin, supra note 35, at 10-11,

142. See United States v. U.S, Brewers Ass'n, 239 F. 163 (W.D. Pa. 1916) (upholding the Tillman Act and
finding “[t}hese artificial creatures [e.g., corporations] are nat citizens of the United States, and, so far as the
franchise is concerned, must at all times be held subservient and subordinate to the government and the
citizenship of which it is composed.”); Pub. L. No. 80-101, 61 Stat. 159 (1947); 2 U.S.C. § 441h.

143. See Ciara Torres-Spelliscy, Corporate Campaign Spending: Giving Shareholders a Voice, T (Bren-
nan Center 2010), http://papers.ssrn.com/sold/papers.cfm?ahstract_id=1550990.

144. Garrett & Smith, supra note 110, at 296.
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Senator Schumer and Congressman Van
Hollen as a desirable change in federal
law in the wake Citizens United.*** When
it comes to disclaimers, the states beat
the federal government to the punch. For
example, in the wake of Citizens United,
Connecticut adopted this “top-funders”
disclaimer approach to capture those
funders that try to hide behind a benign
sounding organization.+®

Another problem is the use of mis-
leading names which may make a voter
think that the funder is someone else en-
tirely. Courts—— including the Supreme
Court— generally agree that voters need
to know who is funding matters on the
ballot. Professors Garrett and Smith ex-
plain the courts’ hostility to stealth politi-
cal spending through misleading fronts:
“In McConnell, the [Supreme] Court was
particularly concerned that " interest
groups had run advertisements to influ-
ence candidate elections and yet had hid-
den their sponsorship behind ‘dubious
and misleading names.’”%? As noted ear-
lier, the Supreme Court’s hostility to se-
cretive political spending has been

echoed again in more recent cases such as
Citizens United and Doe v. Reed.

The abuse of front groups could bhe
curbed if simple disclaimer rules required
disclosure of big funders. As the Brennan
Center noted in Congressional testimony,
front groups can be incredibly misleading
to the voting public: “In a recent Colorado
ballot measure election. . . a group called
‘Littleton Neighbors Voting No' spent
$170,000 to defeat a zoning restriction
that would have prevented a new Wal-
Mart. When the disclosure reports for
these groups were filed, it was revealed
that ‘Littleton Neighbors’ was exclusively
funded by Wal-Mart, and not a grass
roots organization.”® But without dis-
claimers which include the names of top-
funders, the public is easily misled by ads
produced by a benign sounding name.
And this problem of hidden donors may
be masking donations from for-profit
companies in general and publicly traded
corporations in particular. Remember
pre-Citizens United and pre-Wisconsin
Right to Life II, in order for a 501(c)(4) to
take advantage of the MCFL exemption,
they had to assert to the FEC that they

145. H.R. 5175, supra note 87; see also President Barack Obama, “Weekly Address: No Corporate Take-
over of Our Demoeracy” (Aug. 21, 2010), http://www.whitehouse.gov/blog/2010/08/21/weekly-address-no-corpo-
rate-takeover-our-democracy {supporting passage of bill requiring more disclosure of political funders).

146. See An Act Concerning Independent Expenditures, Conn. Public Act No. 10-187, § 10 (2010) (“In the
case of an entity making or incurring such an independent expenditure {in Connecticut], which entity is a tax-
exempt organization under Section 501(c) of the Internal Revenue Code of 1986, or any subsequent correspond-
ing internal revenue code of the United States, as amended from time to time, or an incorporated tax-exempt
political organization organized under Section 527 of said code, such communication shall also bear upon its
face the words *Top Five Contributors’ followed by a list of the five persons or entities making the largest
contributions to such organization during the twelve-month period before the date of such communication.”).

147. Gurrett & Smith, supra note 110, at 300 (internal citations omitted).

148. “Testimony of the Brennan Center at NYU School of Law before the Committee on House Adminis-
tration, U.S. House of Representatives” 9 (May 11, 2010), available at http//www.brennancenter.org/page/-/
Democracy/CFR/BCtestimonyDISCLOSEact.pdf?nocdn=1; Def.’s Response Br. to Pls.” Mot. for Summary Judg-
ment, Sampson v. Coffman, (06-cv-01858 at 43-44 (D. Co. 2007) (Dkt. #34).
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were not acting as a conduit for for-profit
corporations.*® That MCFL requirement
is gone for issue ads under WRTL II and
gone for all express advocacy ads under
Citizens United.

B. Evidence of the Social
Welfare Organization
Obfuscation Problem

As alluded to earlier, Section 527 of
the TRC was amended in 2000 to require
more disclosure of contributions and ex-
penditures from 527s, but this robust
public disclosure was not extended to
501(c)s by Congress. As Professor Donald
B. Tobin explains, “Congress chose not to
require other 501(c) organizations . . . to
disclose their contributors. . . .It appears
that there was not support in Congress
for extending the disclosure provisions to
other 501(c) organizations, so the disclo-
sure provisions only apply to section 527
political organizations.”s® Citizens
United makes clear that strong public
disclosure can be applied to tax-exempt
entities organized under Section 501(c).
But the law needs to be adjusted to cap-
ture the underlying funding streams as
well,

501(c)4)s can be used to hide other
political spenders. In 2008, the NRA and
the Defenders of Wildlife, both 501(c)(4)s,

spent $17 million and $3 million respec-
tively on independent expenditures advo-
cating for the election or defeat of federal
candidates.”® Also as the Bremnnan
Center noted in Congressional testimony,
Similarly, the Committee for Truth in
Politics, a 501(c)4) ironically dedicated to
“honesty in government,” aired deceptive
television advertisements attacking finan-
cial reform and Senators Max Baucus and
Jon Tester just this year. The Committee
for Truth in Politics has refused to make
the minimal disclosures required by cur-
rent law. But even if it had complied with
existing law, it still would not have to
identify the source of its funds. 5?

501(c)(4)s played a significant role in
the 2010 general election as well.15s

C. Evidence of the Secretive
Trade Association Problem

Trade associations, especially post-
Citizens United, hold the potential for a
total end-run around disclosure of corpo-
rate campaign financing at the federal
level. As one law review article put it,
“The most problematic part of trade orga-
nizations participating in elections is that
their contributors, actions, and spending
are secretive. [Loopholes] allow[] con-
tributors to hide their influence on elec-
tions. . . This covert nature of trade
organizations makes it hard for voters to
determine who is behind an ad, while si-

149, MCFL, 473 U.5.at 249.

150. Donald B. Tobin, Anonymous Speech and Section 527 of the Internal Revenue Code, 37 Ga. L. Rev.

611, n. 71 (Winter 2003) (internal citations omitted).

151. Center for Responsive Politics, Independent Expenditures: 2008 Committees (undated), hitp/
www.opensecrets.org/indexp/summ,php?cycle=2008&type=M.

152. Brennan Center Testimony, supra note 148.

153. Barrett, supre note 126 (referencing 501{cX4) Crossroads Grassroots Policy Strategies); see also

Congress Watch, supra note 5.
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multaneously increasing the fundraising problems troubling America’s corporate
governance system: first, managers di-

power of the trade organization.™* verge from shareholders’ interests, and

Trade associations organized under then the chieftains of the advocacy groups
diverge even further, all without any in-

section 501(c)(6) of Internal Revenue formation being provided to shareholders,
Code are currently not required to di- on whose behalf all of this activity is sup-
vulge the identity of those funding their posedly undertaken.’®?

political activities; similarly, most corpo- As the nonpartisan Center for Politi-
rations do not reveal how much they have cal Accountability has documented, the
given to trade associations.’® The use of damage to shareholder value by secretive
trade associations and other non-profits political spending through trade associa-
may be particularly problematic when we tions presents a real danger: “[It] allows
consider that much of that money is companies to give political money and

traceable to shareholder investments.s¢ then claim they didn’t know that it ended
As Professor John Coates noted in Con- up supporting organizations and candi-
gressional testimony, publicly traded cor- dates with which they may not want to be
porations’ use of trade association raises publicly associated. It also prevents in-
corporate governance issues: vestors and directors from . . .being able

to evaluate the risks . . .for shareholder

Here, the role of nominally general pur-
value.”® Consequently, the lack of

pose donations to advocacy groups is even

more troubling, since for-profit corpora- transparency that is applied to non-prof-
tions have sought to avoid being linked to : .
direct election activity by turning over its can compound the already da}mtmg
large sums with no formal strings at- corporate governance problems which are
tached ;‘:’ these groups. 1315 a result, these presented by Citizens United.** Further-
groups have been free to diverge even far- .

ther from shareholder goals than corpo- more the lack of ?ranspa.rency rmses.the
rate managers have been able to do specter that foreign-owned corporations
directly. In effect, the Tole of general pur- may secretly funnel their dollars, or yen

pose donations to such advocacy groups
has been to double down on the agency

154. Shayla Kasel, Show Us Your Money: Halting the Use of Trade Organizations as Covert Conduits for
Corporate Campaign Contributions, 33 J. Corp. L. 297, 314-15 (Fall 2007) (internal citations omitted).

155. Freed & Carroll, supra note 11, at 1.

156. See also Jeffrey Birnbaum, The End of Legal Bribery, WasBINGToN MonTaLY, June 2006 (noting
risks of criminal prosecution for certain torporate political bribery) (“Ken Gross, head of the political law prac-
tice at Skadden, Arps, Slate, Meagher & Flom, has been swamped this year with requests for information and
analysis from big corporations and trade associations eager to know how to stay out of trouble in post-Abramoff
‘Washington. Gross is warning his big business clients to be extra careful about how they handle their millions
of dollars in contributions to candidates for federal office. Tying those gifts even subtly to a request to take a
specific action, he warns, could put both the giver and the receiver into legal jeopardy.”).

157. John Coates, “Statement before the U.S, House of Representatives’ Committee on House Adminis-
tration,” 5 (May 11, 2010), http:/cha. house.gov/UserFiles/306_testimony.pdf.

158. Freed & Carroll, supra note 11, at 7.

159. For a more in depth discussion of the corporate governance issues raised by Citizens United, see
Torres-Spelliscy, Corporate Campaign Spending, supra note 143,
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or francs into the American political sys-
tem‘lﬁﬂ

One article notes that the most fa-
mous 501(c)6), the U.S. Chamber of
Commerce,'** has been allowed to keep
its contributing corporations secret:
“[TThe public will never know who is
funding the Chamber’s attack ads . . . be-
cause the Chamber is a registered
501(c)(6) trade organization, and there-
fore is not required to itemize its political
activities.”s> Even as the Chamber con-
ceals the identity of its donor corpora-
tions, the Chamber itself has also hidden
behind other organizations to conceal its
role in politics. A recent example of the
Chamber getting caught hiding behind a
benign-sounding name was revealed in
the case, Voters Education Committee v.
Washington State Public Disclosure Com-
mission.*® The Chamber had given
$1.5 million dollars to a group called the
“Voters Education Committee” (VEC),
which in turn spent the money on politi-
cal television advertisements without

registering as a political committee or
disclosing information about its contribu-
tions and expenditures.’® Concluding
that VEC should have been registered as
a PAC under Washington law, the Wash-
ington Supreme Court explained that
“these disclosure requirements do not re-
strict political speech — they merely en-
sure that the public receives accurate
information about who is doing the
speaking.™6s

Other examples of the trade associa-
tion problem have also come to light. For
instance, in a 2000 Michigan senate race,
Microsoft used the U.3. Chamber of Com-
merce to fund $250,000 in attack ads
against a candidate. Microsoft’s involve-
ment in the election would have re-
mained secret but for the efforts of the
press.’*® More recently, Americans for
Job Security, a 501(c)(6), has reportedly
spent over $1 million on advertisements
attacking a candidate in the 2010 Arkan-
sas Democratic Congressional primary.!s?

160. Kim Geiger, Liberal Groups Say Foreign Funds Aid Republicans, L.A. Tives, Oct, 7, 2010 ( noting
accosations that the U.S. Chamber of Commerce of using foreign money to help fund GOP candidates in the
2010 election).

161. One of the reasons why policy maker should be mindful of how much political money is flowing
through a group like the U.S. Chamber of Commerce is that the Chamber’s spending may dwarf that of politi-
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2010/02/the-corporations-already-outspend-the-parties/35113/.
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WawL St. Journal, Oct. 16, 2000.
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spending html; Robb Mandelbaum, With a Provocative Ad, Another Business Group Backs Lincoln in Arkan-
sas, N. Y. Tives Brog, May 7, 2010, http://boss blegs.nytimes.com/2010/05/07/with-a-provocative-ad-another-
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NEXUS
D. Ev.idence of Secretive i the tax benefits of nonprofits are being
Spending from the 2010 Midterm used to advance private interests.”™ But
General Elections the Dark Election in 2010 was not inevi-

table. It could have been prevented by
changing federal law.’™ American law
makers need to come together to amend
our laws before 2012’s presidential elec-
tion.

In the lead up to the 2010 Congres-
sional general election, articles in the
press were replete with stories of how
much of the independent spending in the
federal election was not disclosed to the
public.® Much of this undisclosed
spending was done through 501(c)(4)s Part VIII. Policy Solutions:
and 501(c)(6)s. And an initial study by ~ Make all 501(c)s Funding
government watchdog, Public Citizen, Political Ads Report to the FEC
found an increase in undisclosed donors
in the 2010 midterm election compared The sensible thing for Congress to do
with previocus elections.’® These findings is craft campaign finance rules that re-
of hidden political spending were also quire disclosure of campaign activity no
noted by the nonpartisan pgroup, the matter what tax status is adopted by the

Center for Political Integrity, as well.?™ spender. No matter what the tax conse-

This led Senator Max Baucus of Mon-  quence, there is a compelling governmen-
tana, Chairman of the Senate Finance tal interest in providing real
Committee, to request an investigation transparency for the sources of money in
by the Internal Revenue Service into politics. If 501(c)s are going to refuse to
whether certain tax exempt non-profits spend through separate and transparent
are misusing their tax status. As Senator PACs, then they may open themselves to
Baucus wrote, “Is the tax code being used a more probing inquiry of where the
to eliminate transparency in the funding money came from. Right now we do not
of our elections — elections that are the know whether multi-million dollar

constitutional bedrock of our democracy? 501(c)s who are buying political ads in
They also raise concerns about whether the 2010 election are funded by a single

168. See for example, Farnam & Eggen, supra note 2; Melntire, supra note 1; Crowley, supra note 1;
Jensen & Salant, supre note 1.

169. Taylor Lincoln & Craig Holman, Fading Disclosure Increasing Number of Electioneering Groups
Keep Donors’ Identities Secret (Public Citizen Sept. 15, 2010), http://www.citizen.org/documents/Disclosure-
report-final pdf {reporting only one third of the independent spending in the 2010 election named underlying
donors).

170. Stone, supra note 8.

171. Letter from Sen. Max Baucus to Internal Revenue Service (Sept. 28, 2010), available at htip//
www.politico.com/static/PPM176_100929_jirs.html.

172. Interestingly, corporate managers at for-profit corporations may be less hostile to certain non-profit
disclosure than predicted. See Zogby International, Committee for Economic Development: October Business
Leader Study {Oct. 2010), hitp./files.e2ma.net/1351457/assets/docs/zogbypol12010.pdf (finding in a poll of 301
business opinion leaders B8% supported the following statement “politically active organizations to which a
company contributes should disclose to the company their direct and indirect politieal expenditures.”).
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billionaire, a clutch of publicly traded
companies or thousands of small donors.
As the Harvard Law Review argued a
decade ago in 2001, disclosure should be
the norm in politics no matter what the
tax structure of the spenders:
Contribution and expenditure disclosure
requirements should be imposed on all po-
litical organizations for two reasons.
First, disclosure requirements reduce the
appearance of corruption by informing
voters of the possibility that candidates
have made deals with generous support-
ers. The disclosure reports expose con-
tributors to whom candidates are
beholden for campaign funding and
thereby make quid pro quo arrangements
less likaly. A second and related rationale
is that disclosure aids voters in predicting
candidates’ behavior when in office. Infor-
mation regarding which individuals and
organizations support a particular candi-
date, and from whom the candidate has
accepted support, provides valuable data
points concerning the candidate’s issue
positions, including positions that the
candidate may not have made public.1?

So in sum, we need either new FEC
regulations or revisions to FECA. I sug-
gest that the FEC require the same fypes
of disclosure for independent expendi-
tures from all entities that they have re-
quired from MCFL 501(c)(4)s for decades.
But that even these requirements can be
strengthened by requiring disclosure of
underlying donors, even if they do not
earmark their funds for specific indepen-
dent expenditures and electioneering

communications, and by adding top five
donor disclaimers to the face of political
ads.

Conclusion

Following the plain language of
FECA and BCRA, the FEC has long re-
quired minimal disclosure of any entity
that funds political ads in federal elec-
tions. Citizens United makes clear that
this disclosure, as well as BCRA’s dis-
claimers, applies to any entity spending
$10,000 on a federal electioneering com-
munication, including 501(c)(4)s. Despite
the internal complexity of U.S. tax laws
and the varied tax treatment of different
non-profits, Congress should use Citizens
United as clear permission to apply
strong disclosure requirements to any
player on the political stage that spends a
high amount of money to reveal its un-
derlying donors. The tax consequence of
political spending is a matter for the
Treasury Department to resolve. But for
Congress, the integrity of their elections
and empowering voters through the
availability of basic information are of
primary importance. The voter's right to
make an informed vote must take prece-
dence over a non-profit’s claims to secrecy
in political spending.*™

178. Recent Legislation, Campaign Finance Reform-Issue Advocacy Organizations-Congress Mandates
Contribution and Expenditure Requirements for Section 527 Organizations, 114 Harv. L. Rev, 2209, 2213-15
(2001) (arguing that disclosure provisions should apply to all 501(c) organizations) (internal citations omitted).

174. For a discussion of how states should deal with paralle! issues of disclosure in states elections, see
Ciara Torres-Spelliscy, Transparent Elections After Citizens United (Brennan Center 2011).
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NEXUS

Appendix A

Selections from Connecticut Public
Act No. 10-187

“An Act Concerning Independent
Expenditures” (2010).

Section 6

(e) (1) Any individual, entity or com-
mittee acting alone may make unlimited
independent expenditures. Except as pro-
vided in subdivision (2) of this subsection,
any such individual, entity or committee
that makes or obligates to make an inde-
pendent expenditure or expenditures in
excess of one thousand dollars, in the ag-
gregate, shall file statements according to
the same schedule and in the same man-
ner as is required of a campaign trea-
surer of a candidate committee under
section 9-608.

(2) Any individual, entity or commit-
tee that makes or obligates to make an
independent expenditure or expenditures
to promote the success or defeat of a can-
didate for the office of Governor, Lieuten-
ant Governor, Secretary of the State,
State Treasurer, State Comptroller, At-
torney General, state senator or state
representative, which exceeds one thou-
sand dollars, in the aggregate, during a
primary campaign or a general election
campaign, as defined in section 9-700, on
or after January 1, 2008, shall file a re-
port of such independent expenditure to
the State Elections Enforcement Com-
mission. The report shall be in the same
form as statements filed under section 9-
608, except that such report shall be filed
electronically. If the individual, entity or
committee makes or obligates to make

94

such independent expenditure or expend-
itures more than ninety days before the
day of a primary or election, the individ-
ual, entity or committee shall file such re-
port not later than forty-eight hours after
such payment or obligation. If the indi-
vidual, entity or committee makes or obli-
gates to make such independent
expenditure or expenditures ninety days
or less before the day of a primary or elec-
tion, the person shall file such report not
later than twenty-four hours after such
payment or obligation. The report shall
be filed under penalty of false statement.

(8) The independent expenditure re-
port shall (A) identify the candidate for
whom the independent expenditure or ex-
penditures is intended to promote the
success or defeat, (B) affirm under pen-
alty of false statement that the expendi-
ture is an independent expenditure, and
(C) provide any information that the
State Elections Enforcement Commission
requires to facilitate compliance with the
provisions of this chapter or chapter 157.

(4) Any person may file a complaint
with the commission upon the belief that
(A) any such independent expenditure re-
port or statement is false, or (B) any indi-
vidual, entity or committee that is
required to file an independent expendi-
ture report under this subsection has
failed to do so. The commission shall
make a prompt determination on such a
complaint.

(5) (A) If an individual, entity or com-
mittee fails to file a report required under
subdivision (2) of this subsection for an
independent expenditure or expenditures
made or obligated to be made more than
ninety days before the day of a primary or
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election, the person shall be subject to a
civil penalty, imposed by the State Elec-
tions Enforcement Commission, of not
more than five thousand dollars. If an in-
dividual, entity or committee fails to file
a report required under subdivision (2) of
this subsection for an independent expen-
diture or expenditures made or obligated
to be made ninety days or less before the
day of a primary or election, such individ-
ual, entity or committee shall be subject
to a civil penalty, imposed by the State
Elections Enforcement Commission, of
not more than ten thousand dollars. (B) If
any such failure is knowing and wilful,
the person responsible for the failure
shall also be fined not more than five
thousand dollars or imprisoned not more
than five years, or both.

Section 10

(h) (1) No entity shall make or incur
an independent expenditure for any writ-
ten, typed or other printed communica-
tion,  or any web-based, written
communication, that promotes the suec-
cess or defeat of any candidate for nomi-
nation or election or promotes or opposes
any political party or solicits funds to
benefit any pelitical party or commitiee,
unless such communication bears upon
its face the words “Paid for by” and the
name of the entity, the name of its chief
executive officer or equivalent, and its
principal business address and the words
“This message was made independent of
any candidate or political party.”. In the
case of an entity making or incurring
such an independent expenditure, which
entity is a tax-exempt organization under
Section 501(c) of the Internal Revenue
Code of 1986, or any subsequent corre-
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sponding internal revenue code of the
United States, as amended from time to
time, or an incorporated tax-exempt po-
litical organization organized under
Section 527 of said code, such comnmuni-
cation shall also bear upon its face the
words “Top Five Contributors” followed
by a list of the five persons or entities
making the largest contributions to such
organization during the twelve-month pe-
riod before the date of such communica-
tion.

(2) In addition to the requirements of
subdivision (1) of this subsection, no en-
tity shall make or incur an independent
expenditure for television advertising or
Internet video advertising, that promotes
the success or de-feat of any candidate for
nomination or election or promotes or op-
poses any political party or solicits funds
to benefit any political party or commit-
tee, unless at the end of such advertising
there appears simultaneously, for a pe-

‘riod of not less than four seconds, (A) a

clearly identifiable video, photographic or
similar image of the entity’s chief execu-
tive officer or equivalent, and (B) a per-
sonal audio message, in the following
form: “I am ‘w. (name of entity’s chief ex-
ecutive officer or equivalent), ‘w. (title) of
‘w. (entity). This message was made inde-
pendent of any candidate or political
party, and I approved its content.”. In the
case of an entity making or incurring
such an independent expenditure, which
entity is a tax-exempt organization under
Section 501(c) of the Internal Revenue
Code of 1986, or any subsequent corre-
sponding internal revenue code of the
United States, as amended from time to
time, or an incorporated tax-exempt po-
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litical organization organized under Sec-
tion 527 of said code, such advertising
shall also include a written message in
the following form: “The top five contribu-
tors to the organization responsible for
this advertisement are” followed by a list
of the five per-sons or entities making the
largest contributions during the twelve-
month period before the date of such ad-
vertisement.

(3) In addition to the requirements of
subdivision (1) of this subsection, no en-
tity shall make or incur an independent
expenditure for radio advertising or In-
ternet audio advertising, that promotes
the election or defeat of any candidate for
nomination or election or promotes or op-
poses any political party or solicits funds
to benefit any political party or commit-
tee, unless the advertising ends with a
personal audio statement by the entity’s
chief executive officer or equivalent (A)
identifying the entity paying for the ex-
penditure, and (B) indicating that the
message was made independent of any
candidate or political party, using the fol-
lowing form: “I am ‘w. (name of entity’s
chief executive officer or equivalent), ‘w.
(title), of ‘w. (entity). This message was
made independent of any candidate or po-
litical party, and I approved its content.”.
In the case of an entity making or incur-
ring such an independent expenditure,
which entity is a tax-exempt organization
under Section 501(c) of the Internal Reve-
nue Code of 1986, or any subsequent cor-
responding internal revenue code of the
United States, as amended from time to
time, or an incorporated tax-exempt po-
litical organization organized under Sec-
tion 527 of said code, such advertising
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shall also include (i) an audio message in
the following form: “The top five contribu-
tors to the organization responsible for
this advertisement are” followed by a List
of the five persons or entities making the
largest contributions during the twelve-
month period before the date of such ad-
vertisement, or (ii) in the case of such an
advertisement that is thirty seconds in
duration or shorter, an audioc message
providing a web site address that lists
such five persons or entities. In such
case, the organization shall establish and
maintain such a web site with such list-
ing for the entire period during which
such organization makes such advertise-
ment.

(4) In addition to the requirements of
subdivision (1) of this subsection, no en-
tity shall make or incur an independent
expenditure for automated telephone
calls that promote the election or defeat
of any candidate for nomination or elec-
tion or promotes or opposes any political
party or solicits funds to benefit any po-
litical party or committee, unless the nar-
rative of the telephone call identifies the
entity making the expenditure and its
chief executive officer or equivalent. In
the case of an entity making or incurring
such an independent expenditure, which
entity is a tax-exempt organization under
Section 501(c) of the Internal Revenue
Code of 1986, or any subsequent corre-
sponding internal revenue code of the
United States, as amended from time to
time, or an incorporated tax-exempt po-
litical organization organized under Sec-
tion 527 of said code, such narrative shall
also include an audio message in the fol-
lowing form: “The top five contributors to
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the organization responsible for this tele-
phone call are” followed by a list of the
five persons or entities making the larg-
est contributions during the twelve-
month period before the date of such tele-
phone call.
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March 28, 2012

The Hon. Charles Schumer
Chair, Senate Rules Committee
Russell 305

Washington, DC 20510

Dear Chairman Schumer:

The Campaign Legal Center strongly supports S. 2219, the DISCLOSE Act of 2012, and urges
the Committee to report it out expeditiously without any weakening changes. S. 2219 is
appropriately targeted, narrowly tailored, clearly constitutional and desperately needed.

In the 2010 elections, corporations, unions and other outside groups spent some $300 million or
more to influence the midterm elections. Those expenditures included more than $135 million in
secret contributions by donors whose identities were hidden from the American people.
Campaign finance expert Professor Anthony Corrado, of Colby College, estimates that 90% of
the sources of funding of the ten largest independent players in the 2010 midterm election was
undisclosed.

In the 2012 elections, there is now even greater secret, undisclosed spending with both the
Presidency and control of Congress in play. Left unchecked, secret money spent in political
campaigns will result in sharply increased power for those givers, and greater sway in the halls
of Congress, skewing the political process even further.

It is well established that laws requiring disclosure of the sources of election-related expenditures
are constitutional. In a series of cases, the Supreme Court has repeatedly upheld robust
disclosure requirements when it comes to campaign-related spending, and has explicitly and
repeatedly recognized the value of ensuring that voters have the information they need to assess
a speaker and that speaker's message. Even as the Court overthrew decades of practice and
jurisprudence in the Citizens United v. Federal Election Commission decision, it overwhelmingly
endorsed disclosure of funds spent on election activity as the antidote to corruption.

In that case, the Supreme Court had only a narrow 5-4 majority to strike down the restrictions on
independent political expenditures by corporations, but it had an 8-1 majority, spanning the
philosophical wings of the Court, in favor of disclosure over the Internet and by other means to
the public and shareholders of the details of corporate funding of such political expenditures.

With the Supreme Court having struck down corporate speech restrictions, it is now up to
Congress to supply the full disclosure the Court hailed. The Campaign Legal Center is urging
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Congress to muster the same broad philosophical support for such disclosure, since both political
parties have long favored at least that much regulation.

S. 2219, a modified version of the legislation that was introduced last year, approaches this task
by ensuring that the disclosure required is specifically targeted at campaign-related activities. It
does not require groups to disclose their membership lists, but does address the “Russian nesting
doll” problem that current laws are not reaching — cither due to lax enforcement or to partisan
disagreement about what transactions are covered by current statutes. S. 2219 appropriately
addresses this and other problems that have arisen in the current disclosure regime in a targeted
way.

The Gap in Current Law

The Supreme Court’s decision in Citizens United and the subsequent decision by the U.S. Court
of Appeals for the District of Columbia in SpeechNow.org v. FEC highlighted gaps in current
disclosure laws. Thcse gaps have been exacerbated by the actions of the Federal Election
Commission (FEC).

Under current federal law, political action committees (PACs) are entities with the major purpose
of influencing elections that raise or spend more than $1,000 in connection with a federal
election. The same diselosure laws that cover other PACs -- disclosure to the FEC of donors
who contribute more than $200 — currently cover the independent expenditure-only political
action committees, now known as Super PACs. PACs are also required to disclose
disbursements exceeding $200 to any individual or vendor.

This disclosure regime for PACs has worked fairly well over the past thirty years, providing the
public the opportunity to obtain accurate information about the funding and spending of PACs in
federal elections.

Now, however, the disclosure requirements for campaign-related contributions are being evadcd
because the current laws and regulations did not anticipate these new rulings. As a result, Super
PAC:s are receiving contributions from corporate entities whose funders remain anonymous,
thereby undermining the purpose and effectiveness of the disclosure. For example, a disclosure
report for a Super PAC may indicate it received funding from the corporation “Americans Who
Love America, Inc.,” but not reveal the funding behind that organization.

Also, entitics are being established that are undertaking significant election-related activities, but
that do not qualify as Super PACs under current law and practices. These “shadow PACs” are
usually organized as 501(c)(4) “social welfare” organizations that claim their primary purpose is
lobbying or 501(c)(6) trade associations. Contributions to these tax-exempt organizations do not
have to be disclosed under current tax law. However, there are a number of these “shadow
PACSs” that are undertaking significant eleetion-related activities and playing a large part in the
2012 campaigns. In essence, this new scheme is allowing corporations and individuals to evade
disclosure of their electoral spending by laundering money through third-party organizations not
covered by current disclosure laws.
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Moreover, the FEC has played a critical and damaging role in undermining a disclosure regime
that accurately reflects the activities that are being undertaken to influence the outcome of
federal elections. The FEC weakened a disclosure requirement of the Bipartisan Campaign
Reform Act of 2002 (BCRA) by requiring groups spending money on “electioneering
communication” to disclose only those donors that specifically designate their contributions to
the organization for the funding of such ads. The FEC rules thus create a roadmap for evasion of
the law.

The DISCLOSE Act of 2012 would require any “covered organization” — a corporation, labor
union, 501(c) organization (other than a (e)(3)), Super PAC and section 527 organization — that
spends $10,000 or more on a “campaign-related disbursement” to file a disclosure report with the
FEC within 24 hours of the spending, and to file a new report cach time an additional $10,000 or
more is spent. The FEC must post the report on its website within 24 hours after receiving it.

Under 8. 2219, if a covered organization does not wish to fall under the disclosure requirements,
it may set up a segregated bank account dedicated to campaign-related disbursements that only
contains funds donated directly to the account and then disclose only those donors. If, however,
the campaign-related disbursement is paid for out of its general treasury fund, it has to disclose
the source of all donations of $10,000 or more. A donor can request for his donation to not be
used for campaign-related disbursements and thus, not be included in the segregated fund. The
bill does not cover eertain internal transfers between affiliatcd organizations, unless made for the
purpose of funding a campaign-related disbursement,

S. 2219 also includes improved “Stand By Your Ad” requirements for Super PACs and other
outside spending groups and ensures a more timely disclosure schedule for outside spending
groups.

Completing the Process Begun by the Court

In Justice Kennedy’s majority opinion in Citizens United v. Federal Election Commission, he
made two things very clear: First, it is generally constitutional to require disclosure of the
sources of funding for spending in federal elections, whether or not that spending “expressly
advocates” the election or defeat of a federal candidate. Second, he and seven other Justices
were clear that they thought such disclosure was entirely appropriate and useful in a democracy.

Justice Kennedy stated that disclosure of the sources of funding of political advertising
“provide[s] the electorate with information™ and “insure[s] that the voters are fully informed
about the person or group who is speaking. He also cited the holding in First National Bank of
Boston v. Bellotti that, “Identification of the source of the advertising may be required as a means
of disclosure, so that the people will be able to cvaluate the arguments to which they are being
subjected.”

Justice Kennedy also rejected the argument that disclosure requirements should be limited to
“express advocacy.” Justice Kennedy’s Opinion flatly declared: “We reject this contention.” He
noted that the Supreme Court had, in a variety of contexts, upheld disclosure requirements that
covered constitutionally protected acts, such as lobbying. “For these reasons,” Justice Kennedy
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stated, “we rcjcct Citizens United’s contention that the disclosure requirements must be limited
to speech that is the functional equivalent of express advocacy.”

As to the value of disclosure of political spending, Justice Kennedy was equally clear. He wrote:

With the advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold corporations and
elected officials accountable for their positions and supporters. Shareholders can
determine whether their corporations political speech advances the corporation’s
interest in making profits, and citizens can see whether elected officials are ‘in the
pocket’ of so-called moneyed interests.

Justice Kennedy concluded:

The First Amendment protects political specch; and disclosure permits citizens
and shareholders to react to the speech of corporate entities in a proper way. This
transparency enables the electorate to make informed decisions and give proper
weight to different speakers and messages.

Thus, Justice Kennedy binds together the two elements of his opinion—independent corporate
speech in clections is a First Amendment right, and the funding sources of such speech must be
fully disclosed in order to make this constitutional right function in our political system. This
section of Justice Kennedy’s Opinion was the only one joined by the four Citizens United
dissenters, meaning that the fundamental importance of disclosure was recognized by eight of the
nine Justices. Full disclosure is one of the few concepts in this contentious area of law to receive
such a broad endorsement from the Supreme Court.

This background is important to your consideration of S. 2219, the DISCLOSE Act 2012, not
only because it makes it clear that the disclosure provisions of the bill are constitutional, but also
because they complete the process begun by the Court.

Unrestricted corporate speech in elections without disclosure of the sources of such speech is
indecd contrary to the Court’s theory in Citizens United, which paired corporate First
Amendment speech rights with the virtues of disclosure of the sources of such speech—
disclosure to shareholders and to the general public. (The Citizens United case referred only to
corporate speech and disclosure, because only a corporation was challenging the restrictions in
the law. However, the DISCLOSE Act rccognizcs that First Amendment rights found in Citizens
United are considered by the FEC to apply to unions as well, and therefore includes unions in the
Act’s provisions.)

It is notable that just months after the Citizens United decision, Justice Antonin Scalia oncc again
took the opportunity to stress the importance of disclosure in the political arena. In the case Doe
v. Reed, conceming the disclosure of petitions signers for a ballot measure, Justice Scalia
rejected arguments about potential threats of harassment of signers by opponents of the petition.
In that case, he wrote:
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Requiring people to stand up in public for their political acts fosters civic courage,
without which democracy is doomed. For my part, I do not look forward to a
society which, thanks to the Supreme Court, campaign anonymously and even
exercises the direct democracy of initiative and referendum hidden from public
scrutiny and protected from the accountability of criticism. This does not
resemble the Home of the Brave.

Summary

For more than three decades following the Watergate scandal, both Republicans and Democrats
agreed that disclosure of money spent in politics was essential to protecting the integrity of U.S.
elections and government decision-making. That disclosure consensus has now broken down in
spite of strong statements and clear holdings by the U.S. Supreme Court. The partisan schism
over disclosure is most revealed at the FEC where regulations have eviscerated existing
contribution disclosure requirements, leaving gaping loopholes in federal disclosure laws.

It is unfortunate that there are those who attempt to cast this debate as a partisan one between
Republicans and Democrats. It should not be. Many Republicans have long argued for the exact
conclusion that Justice Kennedy arrived at: less restriction on political speech in return for “full
disclosure.”

S. 2219 fulfills an important need by requiring disclosure of individuals and entities spending
money in U.S. elections. A strong majority of the U.S. Supreme Court has stated that such
disclosure is not only constitutional, but is the expected and indeed necessary counter-balance to
the new corporate right to expend unlimited funds in U.S. elections.

The Campaign Legal Center urges Congress to require such complete disclosure as quickly as
possible. As Justice Kennedy’s majority opinion said on this point:

The First Amendment protects political speech; and disclosure permits citizens
and shareholders to react to the speech of corporate entities in a proper way. This
transparency enables the electorate to make informed decisions and give proper
weight to different speakers and messages.

Sincerely,

Trevor Potter
President, Campaign Legal Center
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THE “SENATE CAMPAIGN DISCLOSURE
PARITY ACT”

WEDNESDAY, APRIL 25, 2012

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to notice, at 9:39 a.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
chairman of the Committee, presiding.

Present: Senators Schumer, Udall, and Alexander.

Also Present: Senator Tester.

Staff Present: Jean Bordewich, Staff Director; Josh Brekenfeld,
Deputy Staff Director; Adam Ambrogi, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Kelly Fado, Operations Oversight; Julia
Richardson, Counsel; Nicole Tatz, Professional Staff; Lynden Arm-
strong, Chief Clerk; Matthew McGowan, Professional Staff; Jeff
Johnson, Staff Assistant; Mary Suit Jones, Republican Staff Direc-
tor; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Elections Counsel; Lindsey Ward, Republican Professional Staff;
Trish Kent Republican Professional Staff; and Rachel Creviston,
Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Rules Committee shall come to order,
and good morning, everybody. I would like to thank my friend,
Ranking Member Alexander, for joining me at this hearing to dis-
cuss the Senate Campaign Disclosure Parity Act, S. 219, introduced
by Senator Tester last year.

The legislation we are going to discuss today is, in my opinion,
a no brainer. It is non-controversial, will save taxpayers about half
a million dollars a year, and has wide bipartisan support. It has
24 co-sponsors from both parties, including our Committee col-
league, Senator Cochran, and six other Republicans.

Senator Tester is here today, and without objection, I would like
to welcome him on the dais for the hearing. I strongly applaud my
colleague from Montana for pushing this bill because it will cut
government spending, strengthen campaign disclosure and make
senators comply with the same filing requirements as every other
federal candidate.

The current paper-based filing procedure for Senate candidates is
a relic from an earlier time. Senate candidates are required to sub-
mit their campaign reports on paper to the Secretary of the Senate,
who then has to scan that information and e-mail it to the Federal
Election Commission, which prints it out and mails it to a private
contractor. Finally, on receiving thousands of pages in the mail, a
private contractor manually types the information into a search-
able format and e-mails it back to the FEC, which posts it on their
online database.
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Needless to say, the process is cumbersome, wasteful and time
consuming. I strongly believe that timely disclosure of campaign fi-
nance reports is crucial to safeguard the integrity of our elections.
This bill helps do that. When the legislation passes, Senate can-
didates will finally join candidates from the House and for the
president, being required to file their campaign reports electroni-
cally and directly with the FEC rather than indirectly and on
paper with the Secretary of the Senate.

Not only is e-filing more reliable and makes campaign data avail-
able sooner, it also creates significant savings at a time when both
parties are searching for ways to reduce our national debt. We will
save about $100,000 a year, and probably even greater savings, al-
though not in the CBO way. We will free up staffers to perform
other functions.

The FEC estimates it would save them approximately $430,000
a year from eliminating the need for outside contractors who con-
vert the scanned files into the FEC’s electronic database. It would
free up two full-time agency positions and would help them with
their supply situation.

The FEC has included this policy change in its legislative rec-
ommendations for Congress for years. Now currently a handful of
senators from both parties already voluntarily e-file their campaign
reports with the FEC, so we know it works. And as a sign of my
own commitment to this legislation, I have recently begun e-filing
my reports. Is there any good reason to oppose the legislation? I
cannot think of one. But in the past when the bill was brought up,
it was sunk by controversial, completely unrelated amendments, or
simply blocked. Senator Alexander and I have worked to try and
avoid that on bills like this, and by fortunate coincidence, we are
the two ranking members of the Rules Committee, so I hope we can
get this bill done quickly.

Senator Tester’s legislation is common sense, bipartisan, and I
hope we can all agree on it and do it. Before we turn to Senator
Tester to make a statement and the panel of experts, I would like
to call on my friend and colleague Senator Alexander. We are so
close. This is the third time we are meeting this morning already.

Senator ALEXANDER. And I am sure not the last.

Chairman SCHUMER. And not the last.

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thanks, Mr. Chairman. Thank you for hav-
ing the hearing. Senator Tester, welcome, and welcome to the wit-
nesse;. I will ask consent that my entire statement be put in the
record——

Chairman SCHUMER. Without objection.

Senator ALEXANDER [continuing]. And make just these com-
ments. I support this legislation. I hope we can bring it out, report
it quickly, bring it to the floor. I have previously co-sponsored legis-
lation like this. This bill is better. It has less extraneous matter on
it, and I think therefore, it will be better received by the Senate.

It is possible that as it makes its way through the Senate, there
will be other common sense bipartisan suggestions for how to im-
prove our electoral process, and at that point I hope we can con-
sider those. But I compliment the chairman, Senator Tester, for
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their work on this. I look forward to joining them and trying to
turn it into a law.

Senator SCHUMER. Senator Tester, we welcome you to the Com-
mittee, and thank you for your leadership here. Your entire state-
meI}llt will be read in the record, but feel free to proceed as you
wish.

OPENING STATEMENT OF SENATOR TESTER

Senator TESTER. Thank you, Chairman Schumer, and Ranking
Member Alexander. It is a pleasure to be here today with two of
my favorite senators. Thank you very much for holding this hear-
ing I think on an important issue.

I will apologize first. I have a very important Veterans hearing
that I have to go to, so when I get done with my statement, I am
going to have to scoot. But as far as S. 219 goes, I think Congress
has an obligation to be as transparent and as open as possible. And
at a time when we are looking to save some money, we all share
the responsibility for identifying places to save taxpayer dollars.

This is a rare opportunity that we have in both cutting spending
and improving transparency here in Washington, and that’s exactly
what S. 219, the Senate Campaign Disclosure Parity Act, will do.
My bill requires Senate campaign committees to file their cam-
paign finance reports directly and electronically with the Federal
Elections Commission, rather than first filing on paper with the
Secretary of the Senate.

This bill would bring Senate campaign reporting and trans-
parency into the 21st Century by requiring Senate candidates to do
what presidential and House candidates have been doing since
2001. In the Senate, we have long exempted ourselves from manda-
tory electronic filing of campaign reports, holding fast to an out-
dated system of filing our reports with the Secretary of the Senate.

The Secretary of the Senate then prints out reports and delivers
reports to the FEC. The FEC then reenters the reports into their
computer databases. The system is redundant and it is wasteful.
The FEC estimates it would save over $430,000 a year if they re-
ceived the reports directly in electronic form from the candidates.

I also have serious concerns about the time delays that are a di-
rect result of the current system of disclosure. Citizens are unable
to view Senate candidate campaign finance information until weeks
or even months after the data is initially filed. For example, cam-
paign finance data filed in the fourth quarter prior to a general
election is typically not accessible to the public until the following
February, long after the election has taken place.

In Montana, accountability and transparency are expected from
our elected officials and candidates for public office. We expect to
know what our elected officials are up to and who they are raising
money from. That is why I have led the charge here to bring more
sunlight to Senate campaigns, because I feel so strongly about add-
ing more accountability to Senate campaigns. I already filed my
campaign finance disclosure electronically with the FEC, and as
the chairman pointed out, so do many other—so do many of the co-
sponsors of this bill.

If I am going to put this in one sentence, I would say this. We
look for common sense measures in the Senate to be done. I think
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the public expects us to do things that make sense. This makes
sense. Thank you for allowing me to be a part of your Committee
Chairman Schumer. Thank you for your leadership, Senator Test-
er. Would you like to make a brief statement, Senator Udall?

Senator UDALL. No, but I was fortunate to be here and to hear
Senator Tester’s statement, and he has moved me, and I am going
to join as a co-sponsor on his legislation because of his excellent
statement here, even before hearing these distinguished witnesses.

So Senator Tester, you have one more. I believe you have 24. 1
guess I am number 25 here, to try to move it along.

Chairman SCHUMER. But a very important 25. I think this seals
the deal. Thank you. And we know you have to leave, Senator Test-
er, but thank you for being here.

Senator TESTER. Thank you.

Chairman SCHUMER. Okay, let me introduce our two witnesses.
Ms. Nancy Erickson, who we all know, and I think I can speak for
all of us, know and love, has served as Secretary of the Senate
since 2007. She is only the sixth woman to hold the position. She
worked for 16 years in the office of former Senator Tom Daschle
in various legislative scheduling constituent outreach services. As
Secretary of the Senate, she oversees the filing of Senate can-
didates’ campaign finance reports.

Paul Ryan is the senior counsel at the Campaign Legal Center,
where he has worked since 2004. He is the former political reform
director at the Center for Government Studies and an expert on
campaign finance and election law, and he has litigated many key
cases, published numerous articles, and testified before Congress
on these issues.

Both witnesses’ statements will be read into the record in their
entirety, and Ms. Erickson, you may proceed.

STATEMENT OF THE HONORABLE NANCY ERICKSON,
SECRETARY OF THE SENATE

Ms. ERICKSON. Good morning. I appreciate this invitation to dis-
cuss the impact that the implementation of S. 219, the Senate
Campaign Disclosure Parity Act, would have on the Office of Public
Records, one of 26 departments under the Office of the Secretary.

Current law requires the secretary to receive Senate campaign
reports as a custodian for the Federal Election Commission (FEC).
The Secretary is required to forward Senate campaign reports to
the FEC within two working days upon receipt.

Since the enactment of the Federal Election Campaign Act of
1972 FECA, the Secretary’s Office of Public Records has been a fil-
ing location for Senate FECA documents which have been sub-
mitted by Senate candidates in paper form. In response to the
Committee’s inquiry, I can confirm for you that House candidates
file their reports directly with the FEC.

From our observations, many Senate campaign filers already use
the FEC’s electronic system to prepare their reports, only to then
print the pages for delivery to the Office of Public Records. In addi-
tion to filing with the Office of Public Records, Senate candidates
also have the option of voluntarily filing electronically with the
FEC, which makes those electronic reports available as unofficial
Senate electronic filings.
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A few filers take this additional step of voluntarily submitting
their campaign reports electronically.

My office takes seriously its responsibility to implement Senate
policy in an effective and cost efficient manner. To date, Public
Records has developed a processing system that involves accepting
and date stamping reports, copying the date stamp on the report’s
mailing envelope as requested by the FEC, scanning and indexing
those reports, then making them available to the public as soon as
possible, usually the following day through an internal database
that can be viewed on public terminals in 232 Hart Senate Office
Building.

Despite the fact that the statute allows the Office of Public
Records two days to transmit reports to the FEC, reports are typi-
cally transmitted to the FEC the same day they are received. Our
office also stores and archives the reports.

Over the years the Office of Public Records has streamlined this
process utilizing a high volume scanner and transmitting reports
to the FEC over an internet connection instead of relying on a T-—
1 telecom line, saving our office $5,000 a year. Despite using the
most modern tools available, the processing of paper documents re-
mains labor intensive.

As you know, the size of FEC reports varies during the election
and non-election years. In 2010, Public Records processed 6,410
total reports consisting of 522,210 pages. One report alone exceeded
9,000 pages. In 2011, a non-election year, the numbers decreased
to 3,486 filings and 223,734 pages. Since the first of this year, Pub-
lic Records has processed 1,955 reports and 157,032 pages.

S. 219 requires all Senate candidates to file election campaign re-
ports directly with the FEC. I understand that this would have the
effect that candidates with more than $50,000 in contributions or
expenditures would be required to file electronically with the FEC.
As an officer of the Senate, the Secretary defers policy decisions to
the Senate, and my office stands ready to implement this proposed
change without delay should the Senate approve the measure.

S. 219-related cost savings for the Office of Public Records would
include staff hours of 1.5 Public Record staffers to process FEC re-
ports. Such savings in labor hours would be beneficial to our oper-
ations, especially since we have been given new implementation re-
sponsibility under the STOCK Act, and our budget, like other legis-
lative branch agencies, has been significantly cut.

As you know, the STOCK Act will expand paper financial disclo-
sure filings in the short term to include periodic transaction reports
which will initially require scanning and indexing paper reports in
a system similar to the current one used for FEC reports.

The Sergeant at Arms, which provides technical support for the
Office of Public Records’ highly customized FEC and Lobbying Dis-
closure Act filing systems and databases, must periodically upgrade
the FEC processing application for maintenance purposes. The last
major upgrade of the system took four months of staff time from
Sergeant at Arms technical staff. Elimination of the current FEC
processing system and database would result in Sergeant at Arms
manpower savings and would allow that organization to redirect
resources and manpower to our joint effort to build an electronic
financial disclosure system.
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Again, I appreciate the opportunity to share information on the
important work of our Office of Public Records. Our office has ap-
preciated the support of the Committee over the years on a variety
of issues. And in particular, I want to express my appreciation for
your support as we implemented new electronic lobbying filing re-
quirements under the Honest Leadership Open Government Act.

We stand ready to implement S. 219 if enacted. Thank you.

[The prepared statement of Ms. Erickson is included in the
record]

Chairman SCHUMER. Thank you, Madam Secretary. And now we
will hear from Mr. Ryan.

STATEMENT OF PAUL RYAN, THE CAMPAIGN LEGAL CENTER

Mr. RYAN. Good morning, Mr. Chair, distinguished Committee
members. Thank you for this opportunity to provide my views this
morning on S. 219, the Senate Campaign Disclosure Parity Act. I
have submitted more detailed written testimony for the record.

The improvement in Senate-related campaign finance disclosure
that would result from the passage of S. 219 is long overdue and
the Campaign Legal Center strongly supports this bill.

All or nearly all federal candidates and political committees com-
pile their campaign finance data using computers and sophisticated
software. Computerization of this data collection process has been
the norm for more than a decade. Nearly all candidates for the
House of Representatives and the Office of President, and nearly
all federal political committees, also file their campaign finance dis-
closure reports electronically directly with the FEC.

This data is then made available to the public quickly in a
searchable format via the FEC’s website typically within 24 hours.
Senate candidates, however, willfully remain stuck in the Dark
Ages, filing their disclosure reports on paper and denying the pub-
lic timely access to the information that the Supreme Court has re-
peatedly recognized as being vital to democracy.

In Citizens United v. FEC, for example, eight of the Supreme
Court’s nine justices upheld a challenge disclosure law and stressed
the importance of timely disclosure, noting that “modern tech-
nology makes disclosure rapid and informative.” The Court contin-
ued, “with the advent of the internet, prompt disclosure of expendi-
tures can provide shareholders and citizens with the information
needed to hold corporations and elected officials accountable for
their positions and supporters. This transparency enables the elec-
torate to make informed decisions and give proper weight to dif-
ferent speakers and messages.”

Though modern technology and internet undoubtedly make rapid
and prompt disclosure possible, the Senate has, for more than a
decade, refused to utilize such technology. Under current law, sen-
ators compile their campaign finance data electronically, but then
nonsensically hit the print button and file their disclosure reports
with the Secretary of the Senate in paper format.

The reports are then scanned into an electronic format and deliv-
ered to the FEC, which then prints the reports once again and re-
portedly spends more than $400,000 per year paying people to con-
vert this data back into a searchable digital format that’s eventu-
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ally uploaded to the FEC’s website and finally made accessible to
the public.

This process can take weeks and may deny voters the important
campaign finance data critical to their decision making on election
day until after election day. What reason can the Senate possibly
have for clinging to the archaic paper-based disclosure system? Un-
less the Senate’s goal is to deny voters important information and
waste millions of taxpayer dollars in the process in this time of fis-
cal crisis, the Campaign Legal Center can fathom no excuse for the
Senate’s continued refusal to mandate electronic filing of campaign
finance disclosure reports.

S. 219 presents a simple tax dollar saving fix to the Senate’s bro-
ken disclosure system. Under S. 219, Senate candidates and com-
mittees would file campaign finance disclosure reports electroni-
cally with the FEC by the same rules applicable to all other federal
political committees and candidates. Enactment of S. 219 would
save candidates and committees the printing costs of this present
paper-based system and would save taxpayers the needless expense
of turning those paper reports back into digital searchable format.

More importantly, enactment of S. 219 would bring Senate-re-
lated campaign finance disclosure in step with the rapid, prompt
and effective disclosure promised to voters by the Supreme Court
in Citizens United, “enabling the electorate to make informed deci-
sions and give proper weight to different speakers and messages.”

We call on the Senate to schedule an up or down vote on S. 219
immediately and to pass this long overdue legislation. Thank you
again for this opportunity to testify before you today.

[The prepared statement of Mr. Ryan is included in the record]

Chairman SCHUMER. Well, thank you. And I want to thank both
of you. As a testament to the completeness of your testimony and
the need for this bill, and I think its lack of controversy, I do not
have any questions. Senator Alexander?

Senator ALEXANDER. I thank both witnesses for their testimony,
and neither do I have questions.

Chairman SCHUMER. Senator Udall?

Senator UDALL. I am on the same wave length as both of you and
very much appreciate the witnesses being here. And I appreciate
our Secretary of the Senate, who does a very, very good job for us.

Chairman SCHUMER. I agree with those kudos. Okay, so I believe
this legislation is something we can get behind. I am going to work
with my friend, Senator Alexander, to move it quickly out of com-
mittee and through the Senate. Obviously, if there are similar pro-
visions that have the same kind of bipartisan support, I would
have no objection to hearing—doing them all together, and my
guess, without having talked to him, neither would Senator Reid.

So, without objection, the hearing record will remain open for 10
business days for additional statements and documents submitted
for the record. We also request that our witnesses respond in writ-
ing to additional written questions from Committee members.

I want to thank my colleagues, Senator Udall, Senator Alex-
ander, as well as Senator Tester, for being here. The hearing is
now adjourned.

[Whereupon, at 10:00 a.m., the Committee was adjourned.]
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Testimony of Nancy Erickson, Secretary of the Senate
Before the Senate Committee on Rules & Administration
April 25,2012

Good Morning. I appreciate the invitation to discuss the impact that the implementation
of S. 219, the Senate Campaign Disclosure Parity Act, would have on the Office of Public
Records, one of twenty-six departments under the Secretary of the Senate.

Current law requires the Secretary of the Senate to receive Senate campaign reports as
custodian for the Federal Election Commission (FEC). The Secretary is required to forward
Senate campaign reports to the FEC within two working days after receipt.

Since the enactment of the Federal Election Campaign Act of 1972 (FECA), the
Secretary’s Office of Public Records has been the filing location for Senate FECA documents,
which have been submitted by Senate candidates in paper form. In response to the Committee’s
inquiry, I can confirm for you that House candidates file their reports directly with the FEC.
From our observations, many Senate campaign filers already use the FEC’s electronic system to
prepare their reports, only to then print the pages for delivery to the Office of Public Records. In
addition to filing with the Office of Public Records, Senate candidates also have the option of
voluntarily filing electronically with the FEC, which makes those electronic reports available as
“Unofficial Senate Electronic Filings.” A few filers take this additional step of voluntarily
submitting their campaign reports electronically.

My office takes seriously its responsibility to implement Senate policy in an effective anc
cost-efficient manner. To date, Public Records has developed a processing system that involves
accepting and date-stamping reports; copying the date stamp on the report’s mailing envelope as
requested by the FEC; scanning and indexing those reports; then making them available to the
public as soon as possible, usually the following day, through an internal database that can be
viewed on public terminals in 232 Hart Senate Office Building. Despite the fact that the statute
allows the Office of Public Records two days to transmit reports to the FEC, reports are typically
transmitted to the FEC the same day they are received. Our office also stores and archives the
reports.

Over the years, the Office of Public Records has streamlined this process, utilizing a
high-volume scanner and transmitting reports to the FEC over an Internet connection, instead of
relying on a T-1 telecom line, saving our office $5,000 a year. Despite using the most modern
tools available, the processing of paper documents remains labor intensive. As you know, the
size of FEC reports varies during election and non-election years:

In 2010, Public Records processed 6,410 total reports consisting of 522,210
pages. One report alone exceeded 9,000 pages.
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In 2011, a non-election year, the numbers decreased to 3,486 filings and 223,734
pages.

Since the first of this year, OPR has processed 1,955 reports and 157,032 pages.

S. 219 requires all Senate candidates to file election campaign reports directly with the
FEC. I understand that this would have the effect that candidates with more than $50,000 in
contributions or expenditures would be required to file electronically with the FEC. As an officel
of the Senate, the Secretary defers policy decisions to the Senate, and my office stands ready to
implement this proposed change without delay should the Senate approve the measure.

S. 219-related cost savings for the Office of Public Records would include staff hours of
1.5 Public Records’ staffers, who process FEC reports. Such savings in labor hours would be
beneficial to our operations, especially since we have been given new implementation
responsibility under the STOCK Act, and our budget, like other legislative agencies, has been
significantly cut. As you know, the STOCK Act will expand paper financial disclosure filings in
the short term to include periodic Transaction Reports, which will initially require scanning and
indexing paper reports in a system similar to the current one used for FEC reports.

The Sergeant at Arms, which provides technical support for the Office of Public Record’s
highly customized FEC and Lobbying Disclosure Act filing systems and databases, must
periodically upgrade the FEC processing application for maintenance purposes. The last major
upgrade of the system took four months of staff time from SAA technical staff. Elimination of
the current FEC processing system and database would result in SAA manpower savings and
would allow that organization to redirect resources and manpower to our joint effort to build an
electronic financial disclosure filing system.

Again, [ appreciate the opportunity to share information on the important work of the
Office of Public Records. Our office has appreciated the support and guidance of this committee
over the years on a variety of issues, and in particular, I want to express my appreciation for you
support as we implemented new electronic lobbying filing requirements under the Honest
Leadership Open Government Act. We stand ready to implement S. 219 if enacted.
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Nancy Erickson

Nancy Erickson was elected Secretary of the Senate when the Senate convened on January 4, 2007. She
is the thirty-second person, and the sixth woman, to serve as Secretary of the Senate.

Erickson began her career in Washington, D.C. in 1987 with the General Accounting Office’s audit sites
at the Federal Communications Commission (FCC) and the Environmental Protection Agency (EPA).
Following her selection as a Presidential Management Intern (PM1} in 1988, Nancy gained insight into
management activities at the Department of Health and Human Service’s Health Care Financing
Administration, which oversaw Medicare and Medicaid operations. Nancy concluded her rotations in
the PMI program as a fellow in the Office of Senator Tom Daschle, where she ultimately accepted a
legislative staff position.

A sixteen year veteran of Senator Daschle’s staff, Nancy held a variety of positions in the legislative,
scheduling, and constituent outreach functions of the office. She was named Deputy Chief of Staff
following Senator Daschle’s election as Democratic Leader, Most recently, Nancy has served as the
Democratic Representative in the Senate Sergeant at Arms (SAA) office, a position appointed by Senator
Harry Reid.

Erickson, a native of South Dakota, received bachelor of arts degrees in Government and History from
Augustana College in Sioux Falls, South Dakota, in 1984, She also earned a M.A. in public policy from the
American University in Washington, D.C. in 1987.
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Executive Summary of Testimony of Paul S. Ryan
Before the Senate Committee on Rules and Administration
Re: The Senate Campaign Disclosure Parity Act (S.219)
April 25, 2012
Distinguished committee members, thank you for this opportunity to provide my views on S.
219, the Senate Campaign Disclosure Parity Act. The improvement in Senate-related campaign
finance disclosure that would result from passage of S. 219 is long overdue. The CLC strongly
supports the Senate Campaign Disclosure Parity Act.

All or nearly all federal candidates and political committees compile their campaign finance data
using computers and sophisticated software—including software provided free of charge by the
FEC. Computerization of this data collection process has been the norm for more than a decade.
Nearly all candidates for the U.S. House of Representatives and the office of President, and
nearly all federal political committees, also file their campaign finance disclosure reports
electronically with the FEC. This data is then made available to the public via the FEC’s
website, typically within 24 hours. See 2 U.S.C. § 434(a)(11).

In Citizens United v. FEC, eight of the Supreme Court’s nine justices upheld a challenged
disclosure law and stressed the importance of timely disclosure, noting that “modern technology
makes disclosures rapid and informative.” Citizens United v. FEC, 130 S. Ct. 876, 916 (2010).
Though modern technology and the Internet undoubtedly make “rapid” disclosure possible, the
Senate has for more than a decade refused to utilize such technology, exempting itself from
mandatory electronic filing requirements applicable since 2001 to candidates for the offices of
the House and President. In doing so, the Senate has kept voters in the dark regarding campaign
financing and wasted millions of taxpayer dollars along the way.

Under current law, candidates for the office of Senator compile their campaign finance data
electronically, but then nonsensically hit “print” and file their disclosure reports with the
Secretary of the Senate in paper format. The reports are then delivered to the FEC, which
reportedly spends more than $250,000 per year paying people to retype the data back into a
searchable digital format that is eventually uploaded to the FEC’s website and made assessable
to the public. This process can take weeks and may deny voters access to important campaign
finance data until after Election Day.

S. 219 presents a simple, tax-dollar-saving fix to the Senate’s broken disclosure system and
would bring Senate-related campaign finance disclosure in step with the “rapid,” “prompt™ and
“effective” disclosure promised to voters by the Supreme Court in Citizens United—"enabl[ing]
the electorate to make informed decisions and give proper weight to different speakers and
messages.” We call on the Senate to schedule an up-or-down vote on S. 219 immediately and
pass this overdue legislation. Thank you for the opportunity to testify before you today.
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Distinguished committee members, thank you for this opportunity to provide my views on S.
219, the Senate Campaign Disclosure Parity Act.

The Campaign Legal Center (CLC) is a nonpartisan, nonprofit organization founded in 2002 that
works in the areas of campaign finance, elections and government ethics. The CLC offers
nonpartisan analyses of issues and represents the public interest in administrative, legislative and
legal proceedings. The CLC also participates in generating and shaping our nation’s policy
debate about money in politics, disclosure, political advertising, and enforcement issues before
the Congress, the Federal Election Commission (FEC), the Federal Communications
Commission (FCC) and the Internal Revenue Service (IRS). The CLC’s President is Trevor
Potter, former Chair of the FEC, and our Executive Director is Gerry Hebert, former acting head
of the Voting Section of the Civil Rights Division at the Department of Justice. I serve as Senio
Counsel at the Campaign Legal Center and have more than a decade of experience practicing
election law,

The improvement in Senate-related campaign finance disclosure that would result from passage
of S. 219 is long overdue. The CLC strongly supports the Senate Campaign Disclosure Parity
Act.

All or nearly all federal candidates and political committees compile their campaign finance data
using computers and sophisticated software-—including software provided free of charge by the
FEC. Computerization of this data collection process has been the norm for more than a decade.
Nearly all candidates for the U.S. House of Representatives and the office of President, and
nearly all federal political committees, also file their campaign finance disclosure reports
electronically with the FEC. This data is then made available to the public via the FEC’s
website, typically within 24 hours. See 2 U.S.C. § 434(a)(11).

Senate candidates and their committees, however, willfully remain stuck in the Dark Ages—
filing their disclosure reports on paper and denying the public timely access to information the
Supreme Court has repeatedly recognized as vitally important to effective democracy.

In Citizens United v. FEC, for example, eight of the Supreme Court’s nine justices upheld a
challenged disclosure law and stressed the importance of timely disclosure, noting that “modern
technology makes disclosures rapid and informative.” Citizens United v. FEC, 130 S. Ct. 876,
916 (2010). The Court continued:

With the advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold corporations and
elected officials accountable for their positions and supporters. ... The First
Amendment protects political speech; and disclosure permits citizens and
shareholders to react to the speech of corporate entities in a proper way. This
transparency enables the electorate to make informed decisions and give proper
weight to different speakers and messages.

Id. (internal citations omitted).
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Though modern technology and the Internet undoubtedly make “rapid” and “prompt” disclosure
possible, the Senate has for more than a decade refused to utilize such technology, exempting
itself from mandatory electronic filing requirements applicable since 2001 to candidates for the
offices of the House and President. In doing so, the Senate has kept voters in the dark regarding
campaign financing and wasted millions of taxpayer dollars along the way.

Under current law, candidates for the office of Senator, their principal campaign committees, and
the Republican and Democratic Senatorial Campaign Committees compile their campaign
finance data electronically, but then nonsensically hit “print” and file their disclosure reports
with the Secretary of the Senate in paper format. See 2 U.S.C. § 432(g). The reports are then
delivered to the FEC, which reportedly spends more than $250,000 per year paying people to
retype the data back into a searchable digital format that is eventually uploaded to the FEC’s
website and made assessable to the public. This process can take weeks and may deny voters
access to important campaign finance data until after Election Day.

What reason can the Senate possibly have for clinging to its archaic paper-based disclosure
system? Unless the Senate’s goal is to deny voters important information and waste millions of
taxpayer dollars in this time of fiscal crisis, the Campaign Legal Center can fathom no excuse for
Senate’s continued refusal to mandate electronic filing of campaign finance disclosure reports.

S. 219 presents a simple, tax-dollar-saving fix to the Senate’s broken disclosure system. S.219
would amend section 432(g) of the Federal Election Campaign Act to repeal the electronic filing
exemption for candidates for the office of Senator, their principal campaign committees, and the
Republican and Democratic Senatorial Campaign Committees. Under the Senate Campaign
Disclosure Parity Act, these candidates and committees would file campaign finance disclosure
reports electronically with the FEC, by the same rules applicable to other federal candidates and
committees.’

Enactment of S. 219 would save candidates and committees the printing costs of the present
paper-based system and would save tax payers the needless expense of turning those paper
reports back into digital, searchable data.

More importantly, enactment of S. 219 would bring Senate-related campaign finance disclosure

in step with the “rapid,” “prompt” and “effective” disclosure promised to voters by the Supreme

Court in Citizens United—"enabl[ing] the electorate to make informed decisions and give proper
weight to different speakers and messages.”

Past efforts to provide for electronic disclosure have been repeatedly derailed in this body by
threats to offer poison pill amendments—such as banning outside groups from filing ethics

! FEC rules provide that any committee required to file reports with the Commission (i.e., committees other than
Senate candidate committees and the Republican and Democratic Senatorial Campaign Committees, which file
reports with the Secretary of the Senate) must file reports in an electronic format if the committee receives or
spends, or has reason to expect to receive or spend, in excess of $50,000 in a calendar year. See 11 C.FR. §
104.18(a). This $50,000 threshold would likewise apply to committees brought into the mandatory electronic filing
system by S. 219.
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complaints against Senators. What on earth is the Senate waiting for? We call on the Senate to
schedule an up-or-down vote on S. 219 immediately and pass this overdue legislation.

Thank you for the opportunity to testify before you today.
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