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STAY-AT-WORK AND BACK-TO-WORK
STRATEGIES: LESSONS FROM
THE PRIVATE SECTOR

THURSDAY, MARCH 22, 2012

U.S. SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC.

The committee met, pursuant to notice, at 10:15 a.m. in Room
SD—-430, Dirksen Senate Office Building, Hon. Tom Harkin, chair-
man of the committee, presiding.

Present: Senators Harkin, Alexander, and Hagan.

OPENING STATEMENT OF SENATOR HARKIN

The CHAIRMAN. The Senate Committee on Health, Education,
Labor, and Pensions will please come to order.

Our topic today is, “Stay-at-Work and Return-to-Work Strategies:
Lessons from the Private Sector.” This is the latest in a series of
hearings that we have convened since last March—that is a year
ago—to explore issues that impact the employment of people with
disabilities in America.

Of course, our goal is to boost the labor force participation for
people with disabilities. To achieve this goal, we must both create
pathways for people with disabilities to join the labor force, but we
must also have policies in place to help Americans who have dis-
abilities after they enter the workforce to get the support they need
to stay employed.

Over the past 4 years, we have seen the devastating impact of
the economic recession on people with disabilities. Thankfully we
see, perhaps hopefully, a turnaround, new jobs being created each
month, the unemployment rate overall has decreased. But that has
not been the case for people with disabilities.

While the unemployment rate for the general public has de-
creased by a full percentage point from last year February to this
year, during the same time period, the unemployment rate for peo-
ple with disabilities actually went up. It went up by almost half a
percentage point from 15.4 to 15.8 percent, according to the Bureau
of Labor Statistics. Moreover, the number of Americans with dis-
abilities participating in the labor force has gone down by more
than 500,000 workers since the recession began in 2008.

One of the ways to address this stubborn problem of unemploy-
ment and underemployment of people with disabilities is to make
sure they do not leave the labor force if they already have a job,
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and to make sure that those who acquire disabilities can remain
in their job, and that is what this hearing is about today.

We have asked a number of representatives from the private sec-
tor to share with us strategies to keep people at work or to help
them return to work. We know that a complex array of factors—
social, medical, psychological, and workplace practicalities—come
into play when an adult acquires a disability.

We will hear about the supports that employers can provide in
terms of accommodations and adaptations to the work environ-
ment. We will also hear about how employees, employers, family
members, as well as health and medical professionals can work to-
gether to keep people in their jobs or return as quickly as possible
to their jobs.

I want to point to one concern I hear about very often when a
person with a disability is returning to work, and that is the cost
of making accommodations for that individual. Contrary to popular
belief, the data does not show that. It shows that the cost of mak-
ing workplace accommodations for people who have acquired a dis-
ability is very low.

In 2006, the Job Accommodation Network, JAN, conducted a sur-
vey of almost 1,200 employers and found over 50 percent of the
workplace accommodations that were needed to have people with
disabilities hold a job, actually, cost nothing; the rest was in the
range of $500.

We look forward to learning more about how these types of ac-
commodations and other strategies in the workplace can keep peo-
ple at work who acquire disabilities or help them return to work.

We have a very distinguished panel here today, and I want to
thank all of them, right now, for being here and testifying, and giv-
ing good written testimony. I read them all last night and they are
very good.

Before I begin, I want to make sure that I leave the record open
for any opening comments by our Ranking Member, Senator Enzi,
who I know is on the floor now, so hopefully, he will be here after
he finishes his duties on the floor.

The CHAIRMAN. Let me introduce our witnesses, and we will get
right to it. I will go from left to right.

Mr. Thomas Watjen, the CEO and president of Unum Group,
serving that since 2007. Under Mr. Watjen’s leadership, Unum has
achieved strong, sustainable, financial results while expanding its
market leadership position in building a culture of responsibility,
which has earned the company a spot on numerous, “Best Places
to Work” lists.

Mr. Watjen joined Provident, a Unum predecessor, in 1994 as ex-
ecutive vice president and chief financial officer, was later named
vice chairman and director. Previously, he was a managing director
at the investment banking firm of Morgan Stanley and Company,
a partner with Conning and Company, and worked in corporate fi-
nance and investments for Aetna Life and Casualty.

Next, we have Miss Karen Amato, director of Corporate Respon-
sibility Programs for SRA International, and is responsible for pro-
viding leadership, strategic direction, and implementation of SRA’s
integrated in-house disability management and transitional work
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programs. She is a registered nurse of 36 years, a certified case
manager, and a certified professional in disability management.

Next is Miss Christine Walters, an independent consultant at the
Five L. Company, an author also, specializing in coaching employers
how to maintain quality employees within their company, including
employees with disabilities. She is the author of “From Hello to
Goodbye: Proactive Tips for Maintaining Positive Employee Rela-
tions.”

She has 25 years combined experience in human resources ad-
ministration, management, employment law practice, and teaching,
and is an expert on developing return-to-work programs for em-
ployees with disabilities.

Next, we have Eric Buehlmann, who had a stroke during his last
semester of law school, while working part-time for U.S. Senator
Jim Jeffords. Eric’s stroke led to paralysis on his left side, loss of
vision, and some memory and attention issues. Following a period
of recovery and rehabilitation, Mr. Buehlmann was able to return
to law school, finish, and return to work for Senator Jeffords with
the help of necessary accommodations.

Mr. Buehlmann worked for Senator Jeffords for 12 years, includ-
ing a time as acting legislative director, and has since gone on to
be the deputy executive director for Public Policy at the National
Disability Rights Network.

I might also note for the record that Mr. Buehlmann is the son
of Beth Buehlmann, a very valuable member of our staff here on
the HELP Committee.

Finally, we have Dr. Ken Mitchell, the moderator for the Burton
Blatt Institute at Syracuse University’s Employer Research Consor-
tium. Over 30 years of experience consulting employers on effective
strategies to keep people with disabilities at work. He is also the
managing partner at the Work Rx Group, which assists employers
of all sizes and industries to reduce the impact of injury, illness,
and chronic disease in their workplace.

Prior, Dr. Mitchell was the president of the National Rehabilita-
tion Planners, and the executive director of the International Cen-
ter for Industry, Labor, and Rehabilitation. He was also the vice
president of Health and Productivity Development at Unum. I did
not know that until I just read that. I look forward to hearing his
testimony also. I look forward to all of them.

I will say at the outset that all of your statements will be made
a part of the record in their entirety. If you could sum up in several
minutes or so, I would be most appreciative, and then we can get
into a discussion.

Thank you all for being here. Thank you for all your leadership
in this area for so many years. And as I said, we have been having
these hearings for about a year now, and we continue to try to de-
velop the record, and find out what it is that we need to do espe-
cially in this area of keeping people with disabilities, when they get
an onset of disabilities, how we keep them in the workforce. People
have expertise. They have professionalism. It is a shame to lose
them out of that workforce, and all of you have been involved in
that, and I thank you for that.

We will start with you, Mr. Watjen. It is good to see you again.
Welcome to the committee.
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STATEMENT OF THOMAS R. WATJEN, M.B.A., PRESIDENT AND
CHIEF EXECUTIVE OFFICER, UNUM GROUP, CHATTANOOGA,
TN

Mr. WATJEN. Good to see you, Chairman, and thank you very
much to you—and the other members who, I know, will be joining
us here this morning—for the opportunity to testify today.

As you pointed out, you have a written testimony, so I will keep
my comments fairly brief, but maybe start with an introduction to
our company.

Unum is actually the leading provider of employee-sponsored
benefits, both in the United States and the United Kingdom. What
that means is we work with employers to provide benefits to their
employees in the workplace that includes disability income protec-
tion coverage, life insurance, and accident coverage. But since the
focus of this hearing is obviously on disability, I will contain my re-
marks primarily to our disability business.

To frame that out for you, if I can. In 2011, our U.S. operation
actually worked with about 60,000 employers to cover 8.5 million
of their employees for disability protection, and we paid out about
almost $4 billion in benefits to our disability customers in the
United States in the course of 2011.

Just briefly, a couple of points to put our industry in perspective.
We insure individuals for a broad range of disabilities, from tem-
porary to more permanent conditions. The benefits typically begin
within 1 week to 3 months after a disabling event occurs, and 96
percent of our customers are on-claim for fewer than 2 years.

The coverage not only replaces income lost due to the disability,
but also provides support throughout that time they are on dis-
ability, including return-to-work services, which I will come back to
in a moment and share with you some of those return-to-work serv-
ices that the individual receives over that particular point in time.

Our goal is a simple one, which is to help the disabled stay at
work or return to work, if possible, and allow them to maintain a
lifestyle similar to what they had before actually having the dis-
abling condition.

Let me speak to how that affects both consumers, a little bit
about what it means for the employers and, frankly, what I think
has some very positive public policy implications as well.

Starting with consumers, quite frankly, we are always surprised
at how few people fully understand what their exposure to dis-
ability can be. In fact, over the course of a working lifetime, there
is a 33 percent chance that someone will become disabled for 6
months or more; a fairly significant probability that something like
that can happen.

As you look at the state of America today, as we know, most
households live paycheck to paycheck, so most American families
are ill-prepared to deal with the consequences of lost income, even
for a very, very short period of time. The result is that disability
can cause a real financial hardship for many individuals and their
families. Often, the only recourse is to draw from our scarce public
programs, or maybe in more extreme cases, file for bankruptcy
which, obviously, is not a good outcome.

Income protection coverage can provide the financial support to
allow individuals and their families to retain an adequate standard
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of living, along with the assistance needed to help them return to
work, which as I mentioned earlier, I will spend a few more min-
utes talking about what that assistance looks like.

Employer-sponsored benefits, which is the business that we are
in, are particularly attractive for the lower and middle income
workers who are unlikely to have affordable access to these sorts
of protections outside of the workplace.

From the employer’s point of view, we find that most of our em-
ployer customers and companies do value the ability to provide
benefits to their workers in the workplace. It helps with recruiting
and retaining the right kind of people, and therefore is valued. And
frankly, it only costs about $20 to $30 per person per month to pro-
vide that coverage. It is a very modest cost. This is something that
all employers can provide, both large and small employers.

Just one note on the public sector implications, I do think the
more we connect with providing this coverage on a private basis to
Americans, it does have a positive impact on some of the resources
that are here in Washington.

According to a study that we commissioned with the Charles
River Associates, private income protection insurance prevents
about almost 600,000 families from having to seek public assist-
ance, which actually saves the Government about $4.5 to $5 billion
per year. And I would point out that roughly 30 percent of the
workers in the workplace actually had disability insurance, so the
other 70 percent do not, which is obviously the opportunity for us.

Let me speak briefly to the assistance we provide, because it is
more than just a financial assistance. For starters, obviously, the
financial assistance is important. We provide financial protection.
We actually insure roughly 60 to 70 percent of the individual’s in-
come so they have something that they can live on over the course
of their disability condition. However, as I said, it is much more
than that.

We find that by connecting very early, and developing a very
early and open conversation with our customers and the physicians
that may be involved in the particular case, and the employer, that
there is a lot more we can bring to helping people get back to work
by having that three-point set of discussions, again, between the in-
dividuals, the employer, and the attending physician.

Our primary communication, however, is with the claimant who
often is looking for help as they do not know where to turn through
these early contacts, which start as soon as a claim is filed, and
in some cases, actually before a claim is filed. We work to build an
open dialog with our customer.

Through these contacts, we begin to develop a realistic plan in-
cluding the needed support for returning to work. We find that
most people want to return to work and want help doing so. As you
might expect, the longer a person is out of work due to disability,
the less likely they are eventually to return to work. Each claim
is different and through our early contact, we quickly decide what
resources and level of support is needed to assure that we have the
right expertise involved and that everyone is working toward a
common goal.

The level of support a claimant requires can vary significantly,
often it is enough simply to have the claimant set up with a very
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simple return-to-work plan where our ongoing involvement is more
touching base from time to time to be sure that that plan is going
as expected.

For those with greater needs, we partner with the employer, the
attending physician, and others to support the employee’s return-
to-work goals. This often is a very specific plan which might in-
clude many different things that we can provide. For example, a
flexible work schedule in order to facilitate a gradual return-to-
work program, workplace modification, retraining, vocational reha-
bilitation, use of adaptive equipment tailored to address the specific
impairment the individual is facing. There is a whole host of dif-
ferent things that we can bring to bear but, again, it is very spe-
cific to the specific claim that we are dealing with.

As you might imagine, this process requires significant, special-
ized resources and our company has, for example, almost 1,000 pro-
fessionals supporting this part of our business alone.

Again, the key to all of this is establishing a very early dialog
with the individual and providing the support that they need. The
result is that the vast majority of our claimants successfully return
to work. And as I said earlier, 96 percent of our claimants are on-
claim for less than 2 years looking at the indication of how quickly
they can get back to work.

I continue to believe there is more that we can do together, be-
tween the public and private sector. Obviously, we play a very,
very important role in helping people to get back to work and pro-
viding services beyond just the financial support.

There is more that we as an industry can do to help with that.
Education is a big part of that, but it is also being sure that we
simplify our products, and continue to make them more affordable
and more accessible to all Americans.

I look forward to working with the committee further, Mr. Chair-
man, on that and address your questions in the question and an-
swer session.

[The prepared statement of Mr. Watjen follows:]

PREPARED STATEMENT OF THOMAS R. WATJEN, M.B.A.
INTRODUCTION

Mr. Chairman, members of the committee, thank you for the opportunity to testify
before you today. Unum employs approximately 10,000 people with major operations
in Tennessee, Maine, Massachusetts and South Carolina. We are a market leader
in employer-sponsored disability, life, critical illness, and accident protection with
more than 160 years experience.

Although as noted Unum provides an array of workplace benefits, given the sub-
ject of this hearing, my comments today will address disability income protection
only. In the United States, we provide our disability products to approximately
60,000 companies—from Fortune 500 companies to small businesses—protecting
more than 8.5 million people and their families. In 2011, we paid our U.S. cus-
tomers approximately $3.8 billion in disability benefits alone.

The committee’s focus today on the private income protection industry is very im-
portant because it helps highlight how surprisingly common a work limiting illness
or injury is and how to minimize the impact when this occurs.

Income protection insurance policies generally replace about 60 percent of a per-
son’s income should he or she become unable to work due to injury or illness. Typi-
cally payment begins within a week or two after someone leaves his or her job for
short-term disability claims and within 3—6 months for long-term disability claims.
A key component of income protection insurance is the immediate assistance pro-
vided by experienced specialists, which reduces the impact of disability and maxi-
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mizes the chances of someone returning to work. Approximately 96 percent of our
customers are on claim for fewer than 2 years.

I will focus on three main points in my testimony today. First, the value of income
protection insurance to individuals, employers and the Government. Second, the ap-
proach the private sector takes in assisting someone when they become disabled.
Third, the opportunities the private and public sector have to work together to ex-
pand these important protections.

VALUE OF PRIVATE INCOME PROTECTION COVERAGE

Consumers

Sixty-one percent of Americans live paycheck to paycheck. At the same time, few
understand that the average worker has a one in three chance of becoming disabled
for 6 months or more during his or her working life. Despite this statistic, most
Americans are unprepared for the consequences of losing an income even for a short
period of time. The result is that a disability can cause real financial hardship for
many individuals and their families, and often their only recourse is to draw upon
scarce public safety net programs that may only replace a modest portion of their
earnings.

Income protection insurance can provide the financial resources to allow individ-
uals and their families to retain an adequate standard of living. This coverage also
offers important benefits beyond income replacement. People covered by this protec-
tion enjoy the benefit of many support services, including experts whose goal it is
to help claimants understand and deal with the onset of disability. This support in
turn maximizes the potential for someone to return to work.

Employers

There is considerable value for employers who make income protection coverage
available to their employees, particularly with regard to workforce recruitment and
retention. Studies consistently demonstrate that employees care about these types
of benefits and are more loyal to companies that offer them.

The workplace is an effective way to ensure consumers can access, afford and un-
derstand the need for income protection. Ninety percent of income protection insur-
ance is sold through the workplace, providing access to a broad range of employees
at differing income levels. Income protection insurance is affordable with premiums
often as low as just $20 to $30 per month. Most of the time, income protection pre-
miums are paid by the employer or the cost is shared with the employee. The work-
place also serves as an important place for employers to educate consumers about
the need for this type of financial protection, particularly given the trusting relation-
ship that most employees share with their employers.

Private income protection insurers also help employers better manage their busi-
ness by maximizing productivity and minimizing absence. Studies show that disabil-
ities can cost employers upwards of 15 percent of payroll. By increasing the poten-
tial for returning to work after illness or injury, employers can save on the expense
of recruiting and training replacements, and can reduce health care costs as well.

Unum often collaborates with employers to help them understand and manage the
impacts to their business of lost time due to disability. Small employers especially
can benefit from the expertise offered by companies like Unum because they are less
likely than larger employers to have experience in dealing with employees who be-
come disabled.

The Government

Individuals with private income protection coverage that become disabled are
much less likely to require support through government assistance programs, great-
ly benefiting taxpayers.

Last year, Unum commissioned a study by Charles River Associates to assess the
value of employee benefits with a specific focus on disability protection provided in
the workplace. The study found that the industry saves taxpayers up to $4.5 billion
per year by eliminating the need to rely on public assistance programs such as Tem-
porary Assistance for Needy Families, the Supplemental Nutrition Assistance Pro-
gram, and other related welfare programs. The industry prevents 575,000 families
from becoming impoverished. The study shows that poverty among working adults
who become disabled during their working careers could be virtually eliminated if
all workers had some form of standard employer-sponsored income protection insur-
ance.

Private income protection insurance offers access to resources that help get people
back into the labor force. This in turn has a positive impact on public sector dis-
ability-related programs.
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PRIVATE SECTOR ASSISTANCE TO DISABLED EMPLOYEES

Private income protection provides a disabled worker with about 60 percent of his
or her regular income. With this assistance, the employee can maintain a basic
standard of living while focusing on recovering, and then returning to work. In most
cases, covered employees who become disabled are able to return to work within 2
years, in part because of our efforts.

As soon as a disabled employee files a claim, Unum begins discussions with that
employee and his or her medical provider, as well as the employer. By far the most
important communication, however, is with the employee directly. Unum claims pro-
fessionals are trained to have collaborative dialogs with claimants that include un-
derstanding the motivational aspects related to returning to work and the antici-
pated length of a person’s recovery. The world of disability is unchartered territory
for most employees, and Unum guides them through this difficult landscape by
building a trusting and supportive relationship with the common goal of helping the
employee recover and return to work.

Through this approach we can proactively triage claims and effectively direct ap-
propriate professional resources on an individual basis. At Unum we have almost
1,000 physicians, nurses, and vocational rehabilitation consultants and claims spe-
cialists in place to provide this assistance. When hiring and training our profes-
sionals, we pay special attention to ensure they reflect our high standards of cus-
tomer service.

For example, we have developed a detailed hiring profile which allows us to target
the most appropriately skilled and suitable candidates for claims handling positions.
Once we hire a suitable candidate, we build expertise through 10 weeks of com-
prehensive classroom learning. Upon completion of this training, each claims spe-
cialist is assigned an experienced mentor for another 18 months during which time
they undergo advanced skill training. We also provide ongoing career development
and training focused on all important elements of the claim review process, includ-
ing medical, vocational, regulatory, and customer relationships. In sum, our employ-
ees receive intensive initial and ongoing training to ensure they are as prepared as
possible to support the customer in their time of need.

Early intervention and timely communications are critical to successful return-to-
work outcomes. The frequency and the nature of these conversations are examples
of the industry’s evolution as well as our own focus on customer service. In recent
years, changes have been driven in part due to advances in adaptive technology, as
well as a focus on accommodation required by legislation such as the Americans
with Disabilities Act.

The level of support a claimant requires can vary significantly based on need.
Often, the only professional resource that is needed to assist a claimant in their de-
sire to return to work is communication between the claimant and the claims rep-
resentative. In many cases, it is enough to help him or her establish a return-to-
work plan, then periodically followup with the claimant as they recover. When ap-
propriate, our physicians speak with the claimant’s medical provider and discuss
their potential work capacity. In other instances, we help, with the involvement of
the employer, to create job modifications such as a change in working conditions and
ergonomic improvements as well as rehabilitation and career assistance.

The consistent rise in healthcare costs has also contributed to the development
of comprehensive health and productivity strategies. Health plans, prevention pro-
grams and disability insurers can no longer afford to exist in silos. High incidents
of disability often result in higher health care costs and reduced productivity. As
a result, if an employer can decrease the frequency and length of disability claims,
it will also have an opportunity to reduce medical costs.

Reducing disability claim incidence and length can include strategies that may
begin before an employee leaves the workforce as well as return-to-work efforts for
those who are absent from work. Effective strategies include condition management,
absence management, and disability management.

Condition management keeps employees with disabilities on the job. Typically,
these services are provided to employees who have not yet filed a claim and con-
tinue to work, but whose future attendance and/or job performance may be at risk.
In some cases, services are designed not only to help the employee remain in their
occupation, but to help the employee consider a job change with the same employer
if appropriate. Examples of these types of services involve working with the employ-
er’s human resources department or front line managers by providing training and
reasonable accommodations.

Absence management includes developing transitional return to work and stay-
at-work plans. These programs are designed to gradually transition a worker from
a less than full capacity work status to a full duty work status by modifying tasks
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and/or hours so that he is able to incrementally heal and increase productivity dur-
ing the recovery process from an illness or injury.

With regard to disability management, for those employees who do experience an
absence from work, Unum specializes in assisting an individual’s rehabilitation,
when appropriate, by helping them develop a return-to-work plan. Factors consid-
ered in developing the plan include age, type of disability, work history, education,
job preferences, and return-to-work opportunities.
~ We use many tools to develop individually tailored return-to-work plans, includ-
ing:

e Regular telephone contact with the individual needing the services by one of
Urllum’s claim representatives and/or by one of Unum’s certified rehabilitation coun-
selors;

e A detailed job analysis of the tasks the individual is or was performing;

e A functional capacity evaluation designed to determine the level of recovery/
medical improvement, in order to better understand which work tasks the employee
is capable of performing;

e Medical records and focused return-to-work planning discussions with the em-
ployee’s treating medical provider; and

e Partnering with State-based job placement and vocational assistance programs.

A customized support plan may include the following services:

e Coordination with the employer to help the employee return to work;

o Identification of adaptive equipment or job accommodations that could enable
the employee to resume job duties;

e A vocational evaluation to determine how the employee’s disability may affect
his or her employment options;

o Job placement services;

e Resume preparation; and

o Job-seeking skills training.

As part of the return-to-work plan, Unum provides a designated vocational profes-
sional to help coordinate all of its aspects. Often modifications that have been
agreed to by the employer, employee and Unum before implementation need to be
;nonitored and adjusted to help ensure a successful re-integration into the work-
orce.

It is also important to note that our insurance contracts generally contain addi-
tional benefit provisions which can directly assist a successful return to the work-
force. Examples of these provisions include providing enhanced financial support to
employees returning to work on a gradual basis, dependent care benefits, immediate
resumption of benefits if there is a recurrence of disability within a specified time-
frame, and educational/training benefits. All of these contractual features are de-
signed specifically to give insured employees support beyond direct vocational assist-
ance.

OPPORTUNITIES FOR PUBLIC/PRIVATE PARTNERSHIP IN DEALING WITH DISABILITY
IN THE WORKFORCE

The private income protection insurance industry and the Government have op-
portunities to work together on the shared objective of making financial protection
more accessible and affordable for American workers.

Government can play an important role by helping to raise awareness with con-
sumers, employers, and others about the risks and consequences of disability. The
evolution of the private sector tracks advances in public policy as well. Most notably,
the Americans with Disabilities Act and the 2008 amendments have prompted em-
ployers to move beyond providing reasonable accommodations to programs and poli-
cies that involve a more interactive process. More employers are offering workplace
flexibility through transitional return to work and are refraining from inflexible ter-
mination policies in order to ensure that they do not create the unfortunate situa-
tion in which loss of employment occurs without proper consideration of the in-
sured’s condition.

In addition, the industry must continue to do its part by helping to educate con-
sumers about the need for coverage but also continuing to seek ways to simplify our
products and make these more affordable to all Americans.

CONCLUSION

Mr. Chairman, let me conclude by reemphasizing the crucial role that private in-
come protection insurers serve in protecting American families and maximizing the
potential for someone in the workforce who experiences a work limiting illness or
injury to return to their job.
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Although each case is unique, and while there is no one solution that works for
everyone, we have found that the best recipe for successful return to work is a com-
mitted insurer with superior claims handling and support, an employer committed
to its workforce, and an individual motivated to return to productivity.

Too few Americans are covered by private income protection. A worker is three
times more likely to become disabled than to die before retirement, yet is much
more likely to have life insurance than income protection insurance. Our experience
is that the lack of awareness of the risk of disability and the affordable ways to in-
sure against the risk are the biggest impediments to more Americans being pro-
tected. That is why this hearing is so important.

I would be happy to answer any questions the committee may have.

The CHAIRMAN. Thank you very much, Mr. Watjen. I am going
to have some questions along why it is 70 percent.

Mr. WATJEN. Yes.

The CHAIRMAN. But anyway, we will get to that.

Miss Amato, welcome. And again, as I said, I will not repeat this
any longer, your statements will be made a part of the record. And
again, just in your own words, sum it up. Appreciate it.

Ms. AMATO. Good morning.

The CHAIRMAN. Thank you.

STATEMENT OF KAREN A. AMATO, R.N.,, C.C.M., C.P.D.M., DIREC-
TOR, WELLWITHIN AND CORPORATE RESPONSIBILITY PRO-
GRAMS, SRA INTERNATIONAL, INC., ARLINGTON, VA

Ms. AMATO. Good morning Mr. Chairman and Ranking Member
Enzi. My name is Karen Amato, and I am the director of Inte-
grated Disability Management, Safety and Wellness Programs for
SRA International based in Fairfax, VA. SRA International em-
ploys about 6,500 employees located in more than 50 locations
around the world. I have over 21 years of experience managing dis-
ability and return-to-work programs, as well as 36 years as a reg-
istered nurse.

I thank you for the opportunity to testify on employer approaches
to disability management and return-to-work strategies. I appear
before you today on behalf of the Society of Human Resource Man-
agement or SHRM, which I have been a member since 2008, and
we are pleased to have Senator Enzi, a SHRM member, as well.

My comments will address my experience with large employers
that have faced challenges and successes, keeping and bringing em-
ployees with disabilities back into the workplace. At the outset, let
me note that SHRM and its members have a long tradition of
working to increase employment opportunities with people with
disabilities.

Since 2006, SHRM has enjoyed a partnership with the Depart-
ment of Labor’s Office of Disability Employment Policy. SHRM was
also pleased to include among employer and disability associations
that collaborated with you, Senator Harkin, on crafting the Ameri-
cans with Disabilities Amendments Act, which was signed into law
by President Bush in 2008. Chairman Harkin, we thank you for in-
cluding SHRM in the legislative process that produced the ADA
Amendments Act.

In my experience, and particularly in light of the expanded defi-
nition we now have for disability under the ADA Amendments Act,
there are several successful strategies that some large employers
have incorporated into effective disability management programs
that I would like to describe.
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First, when employers engage an employee early in the return-
to-work process, it can allow the organization to simultaneously
meet their business needs and also reduce the financial impact on
the employee and his or her family, which is significant.

Establishing an onsite case management or return-to-work coor-
dinator allows companies to provide individual assessments and
intervention based on an employee’s specific impairment. Employ-
ers can provide creative accommodations, such as workplace rede-
signs, adaptive equipment, or can sometimes find simple solutions
(siuch as a keyboard tray or a specific mouse for carpal tunnel syn-

rome.

Accommodations can include flexible work schedules such as de-
fined flexible work schedules and telecommuting. Certainly, some
accommodations can be very complex, and may require a third
party expert assistance and expensive changes, but many of these
enhancements help employees to perform their jobs.

Second, there is a tremendous value for both employers and em-
ployees in preventative strategies. Wellness programs, onsite fit-
ness facilities, weight management, and smoking cessation pro-
grams, and onsite health screenings, just to name a few, are initia-
tives that enhance team building and overall health of the employ-
ees. These programs can ultimately reduce the incidence of injuries
and illnesses through education and action, as well as help employ-
ees with impairments to remain active at work.

The third recommendation is for large employers to clearly define
policies and jobs. Employers must ensure that their transition back
to work programs have written guidelines, light duty and regular
duty job description, and formalized training to new tasks and
processes that will be involved to ensure consistency.

Finally, incentivizing work while transitioning employees from
disability into the workplace, and engaging employees is also im-
portant. Large employers can minimize employee issues through
such programs as employee assistance and back-up support care.
To keep employees engaged, employers can give employees that are
on medical leave, voluntary continued access to employer resources
such as the Internet or communication systems, if that is approved
by their healthcare provider.

In closing, Mr. Chairman, I want to be clear that while some of
these suggestions for disability management tactics may work for
different employers and their employees, all the suggestions are
circumstantial. There is obviously not one simple one-size-fits-all—
and we know that—solution for every employer of every size and
in every industry. But in the end, proactive employer interventions
and prevention efforts can help employees return to work or stay
at work, and that improves the bottom line for both employers and
families.

I thank you again, and I thank the committee for listening to my
perspective, and I am happy to answer your questions.

[The prepared statement of Ms. Amato follows:]

PREPARED STATEMENT OF KAREN A. AMATO, R.N., C.C.M., C.P.D.M.

INTRODUCTION

Good morning Chairman Harkin, Ranking Member Enzi, and distinguished Sen-
ators. My name is Karen Amato, and I am director of the integrated disability man-
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agement, wellness and safety programs for SRA International, Inc. in Fairfax, VA.
I appear before you today on behalf of the Society for Human Resource Management
(SHRM), of which I have been a member since 2008. I am also a member of the
Northern Virginia SHRM chapter (NOVA SHRM). I thank you for this opportunity
to testify before the committee on employer approaches to disability management
and the general opportunities and challenges around return-to-work strategies for
employers. My comments will address my experience with large employers that have
faced the challenges and successes of bringing employees with disabilities back into
the workplace.

I commend you both for holding this hearing on this meaningful topic. By way
of introduction, I have over 21 years of experience managing disability and return-
to-work programs, worksite wellness, safety programs and HR administration, as
well as 36 years as a registered nurse.

SHRM is the world’s largest association devoted to human resource (HR) manage-
ment. Representing more than 260,000 members in over 140 countries, the Society
serves the needs of HR professionals and advances the interests of the HR profes-
sion. Founded in 1948, SHRM has more than 575 affiliated chapters within the
United States and subsidiary offices in China and India.

SRA International, Inc. is dedicated to solving complex problems of global signifi-
cance for government clients in defense, intelligence/homeland security/special oper-
ations, health and civil agencies. SRA International, Inc. employs more than 6,500
people located in more than 50 locations around the world.

In today’s economy, organizations must compete in the global market for skilled,
dedicated employees, while managing their labor costs and expenses to remain com-
petitive. HR professionals and employers must also address how to manage their
business when faced with challenges such as employee absences, added workload for
colleagues, and the impact on productivity and morale due to disability or illness.
Proactively keeping employees at work who are experiencing impairments and
transitioning employees who have experienced a disability back into the workforce
has value to the employer in mitigating some of this impact while meeting the indi-
vidual employee’s needs. However, even employers with very comprehensive pro-
grams can experience challenges with these programs.

SHRM AND THE AMERICANS WITH DISABILITIES ACT

SHRM and its members have a long tradition of promoting effective practices for
advancing equal employment opportunity for all people, including individuals with
disabilities. SHRM strongly supports the goal of increasing the employment of peo-
ple with disabilities, and believes that the Americans with Disabilities Act (ADA)
strikes the appropriate balance between the needs of individuals and employers.
SHRM places a priority on developing educational materials and initiatives for HR
professionals on hiring individuals with disabilities. SHRM has been a partner with
the Department of Labor’s Office of Disability Employment Policy for this purpose
since 2006. SHRM created a Disability Employment Resource Web page that offers
its members a wealth of resources, articles and links to help source, recruit, retain
and develop people with disabilities. SHRM also provides training through con-
ference programming and webcasts to its members on disability law and effective
employment practices. SHRM’s member organizations regularly engage in outreach
efforts to civil rights and disability organizations, both as part of their current af-
firmative action obligations and as a sound business practice.

The ADA was enacted in 1990 to protect individuals with disabilities from dis-
crimination in employment, public services and public facilities. The ADA prohibits
discrimination against current employees and job applicants by employers that em-
ploy 15 or more individuals, and requires such employers to provide reasonable ac-
commodations to employees who have known disabilities. The ADA defines “dis-
ability” as “a physical or mental impairment that substantially limits one or more
of the major life activities of such individual.” Individuals must meet this disability
standard to be eligible for the ADA’s nondiscrimination and accommodation cov-
erage.

In 2008, SHRM and other employer associations reached an agreement with dis-
ability advocacy organizations to address a handful of Supreme Court holdings in
the preceding decade (including Sutton v. United Airlines [1999] and Toyota Motor
Manufacturing Kentucky Inc. v. Williams [2002]) that had narrowed the definition
of disability under the ADA. The resulting deal led to the ADA Amendments Act
(ADAAA), which was authored by you, Chairman Harkin, and passed both houses
of Congress unanimously before being signed into law by President Bush in 2008.

SHRM continues to believe that law strikes an appropriate balance between the

needs of individuals with disabilities and the obligations of HR professionals under



13

the ADA. On one hand, the ADAAA affirms that Congress intended the ADA’s cov-
erage to be broad, to cover individuals who face unfair discrimination because of a
disability. On the other hand, the ADAAA also retained the ADA’s individualized
assessment of employees to prevent employers from being exposed to excessive li-
ability.

Chairman Harkin, we commend you for sponsoring the ADAAA and for including
SHRM in the legislative process that produced the 2008 law.

SHRM RESEARCH ON DISABILITY EMPLOYMENT

SHRM has collaborated with the Cornell University ILR School Employment and
Disability Institute on a research study about organizational policies and practices
related to employing people with disabilities. This series of research findings also
analyzes what metrics organizations track for all employees and employees with dis-
abilities and any barriers organizations experience with employment or advance-
ment for people with disabilities. The survey of more than 600 HR professional re-
spondents will be released in three parts: (1) Recruitment and Hiring, (2) Training,
and (3) Retention and Advancement.

The purpose of the first, soon-to-be-released survey results is to provide new in-
sights into the differences in HR practices in hiring and retaining individuals with
disabilities and the relationship between these practices and positive employment
outcomes.

The survey’s key findings are:

e Most employers have policies and practices related to the recruitment
and hiring of people with disabilities—Nearly two-thirds (61 percent) of organi-
zations indicate including people with disabilities explicitly in their diversity and in-
clusion plan, 59 percent require sub-contractors/suppliers to adhere to disability
nondiscrimination requirements and 57 percent of organizations stated having rela-
tionships with community organizations that promote the employment of people
with disabilities.

o Effectiveness of policies and practices—Organizations believe that requir-
ing sub-contractors/suppliers to adhere to disability nondiscrimination requirements
(38 percent), including people with disabilities explicitly in diversity and inclusion
plans (29 percent), and having explicit organizational goals related to the recruit-
ment or hiring of people with disabilities (34 percent) were very effective practices.

e Larger organizations are more likely to have policies and practices re-
lated to recruitment and hiring in place compared with smaller organiza-
tions. Publicly owned for-profit organizations also are more likely to have some poli-
cies and practices related to recruitment and hiring in place compared with pri-
vately owned for-profit organizations and nonprofit organizations.!

KEY AREAS FOR MANAGING THE IMPACT OF DISABILITY IN THE WORKPLACE

Although there are fundamental elements of a successful strategy in managing
disability in the workplace, there is not a simple “one-size-fits-all” solution for every
employer. Employers and human resource professionals must balance pressing busi-
ness objectives against common challenges associated with return-to-work strate-
gies.

The success of the strategy will depend on the extent to which employers are able
to mitigate the negative impact, while simultaneously meeting the employee’s needs.
The business imperatives of the employer and the abilities of the affected employee
will inform determinations regarding appropriate return-to-work (RTW) solutions
which are considered in conjunction with the employer’s statutory obligations and
protection of the individual’s rights under the Family and Medical Leave Act
(FMLA), the Americans with Disabilities Act and the Americans with Disabilities
Act Amendments Act, among other regulations. However, there are a few key areas
for managing disabilities in the workplace:

o Disability Impacts the Entire Family: Work is important to people and is a large
part of what defines them. Prolonged absence from work impacts the family not only
financially, particularly in single parent homes; but it also affects employees’ emo-
tional well-being. Experienced professionals recognize that the longer employees are
out of work due to disability, the more likely they are to become disconnected from
the employer and the benefits they receive from working. Intervening to help em-
ployees stay at work or transition back into the workplace quickly following a dis-

1Society for Human Resource Management and Cornell University ILR School Employment
and Disability Institute (2012). SHRM Survey Findings: Employing People with Disabilities—
Practices and Policies Related to Recruiting and Hiring Employees with Disabilities.
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ability not only improves their recovery, it also enhances their self-image and re-
duces stress on their families. It also enhances their commitment to their employer
as an employer of choice. It has become apparent that there are opportunities for
large employers to take proactive steps that will better position them to retain dis-
abled employees on the job. According to a report by the Government Accountability
Office, an injured or disabled worker who remains out of work for more than 6
months has only a 50 percent chance of returning to work at all.2

e Proactive Interventions and Prevention Reduce Disability Claims and the Bot-
tom-Line Impact: Early intervention to recognize and respond to an employee’s
needs for workplace modifications from the first day of hire through the entirety of
the employee’s tenure helps mitigate the impact of current and future impairments
on their ability to be a productive worker. Anticipating, identifying and providing
accommodations to new hires such as equipment, assistive technology, interpreters,
and flexible scheduling makes onboarding smooth and the employee 1s more-quickly
engaged and productive. Proactively responding to employee’s requests for work-
place modifications based on their health concerns, and working together to identify
reasonable solutions and confirming the effectiveness of the accommodation can in-
crease productivity and often avoids absence and disability through reduction of
their symptoms or impact of their impairment. Modifications may include equip-
ment, technology, assistive devices or services, flexible scheduling, and teleworking.

As evidenced in a Mercer study and Towers Watson/National Business Group on
Health study, employers can determine the value of this cost avoidance by meas-
uring their cost of total disability as a percentage of payroll against readily available
benchmark data.3

e Early Return-to-Work Programs Work: Providing supportive services (some large
employers may have return-to-work coordinators or case managers) to the employee
throughout their absence keeps them engaged and connected with the organization
and provides earlier opportunities to transition back into the workplace. Large em-
ployers and human resource professionals who engage the qualified, but impaired
employee and the manager in a flexible, interactive process are most successful with
providing effective workplace accommodations. Of course, this process is fluid and
may require additional evaluation and adjustments, and it means that employers
must have the dedicated staff capable of managing the process. Bringing employees
back to work in a productive capacity where it’s medically possible, through provi-
sions such as light duty work, workplace modifications, flexible work arrangements,
teleworking and procurement of equipment make it less likely they will transition
to long-term disability. For the employer, the ability to return trained, skilled em-
ployees back to the workplace can avoid recruitment and replacement costs and re-
duce direct and indirect costs of absence and disability. Organizations who offer
these programs have to be vigilant to comply with the relevant Federal and State
employment laws.

o Success of the Integrated Disability Model (IDM): Going beyond stay-at-work
and return-to-work programs, the integrated disability model broadens this reach by
engaging the best of an employer’s benefits, along with its departments and dis-
ciplines to support and meet an employee’s need to remain productive, as well as
to meet the demands of their job. SHRM outlines this integrated model in a number
of its publications and programming it provides to HR professionals. The model indi-
cates that participating departments may include HR partners, benefits, health and
wellness, safety, risk management, diversity and philanthropy. Providing a com-
prehensive approach to fostering a healthy, inclusive and caring environment that
is responsive to employees’ needs can positively affect the employee’s productivity
and well-being. Large employers can offer a variety of support including counseling
through work-life balance programs such as employee assistance programs, wellness
programs, ergonomic evaluations, parental and adoption leave and resources, safety
evaluations, job accommodations, and opportunities to participate in charity work
and diversity groups to enhance the workplace environment.

Employers also need to evaluate trends from health care, disability and workers’
compensation claims to design wellness and workplace safety programs that provide
employees with tools for engagement to mitigate risk.

e Training: Supervisors’ and employees’ actions toward others with impairments
can have a bearing on whether an organization is successful in supporting people
with disabilities. Employees and supervisors should be trained in how to respond

2U.S. Government Accountability Office, Health, Education and Human Services Division
(1996). Return-to-Work Strategies From Other Systems May Improve Federal Programs. http://
www.gao.gov [ assets | 160/ 155504.pdf.

3Towers Watson National Business Group on Health (2012). Staying at Work Report, 2011—
12; and Mercer (2010). Survey on the Total Financial Impact of Employee Illnesses, 2010.
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to employees who raise concerns about their health and workplace difficulties. They
must be aware of internal resources and how to connect the employee to them.
Workforce diversity training for employees enhances how employees with impair-
ments are treated in the workplace. Training on proper body mechanics and proper
use of equipment and technology associated with workplace accommodations will
hasten an employee’s productivity and avoid frustrations. Offering sensitivity train-
ing to employees for such things as behavior around service animals, buddy systems
and support for colleagues with disabilities is helpful.

SUCCESSFUL STRATEGIES FOR AN EFFECTIVE DISABILITY MANAGEMENT PROGRAM

Since the U.S. Equal Employment Opportunity Commission promulgated the final
regulations of the ADAAA in March 2011, the expansion of the definition of dis-
ability provides a broad scope of protection to persons with many types of impair-
ments. In my experience, successful strategies for an effective disability manage-
ment program include:

e On-site case management|RTW coordinator: This type of support provides indi-
vidual assessment and intervention based on specific impairments through collabo-
ration with the employee, supervisor, healthcare provider and insurance carriers as
appropriate.

e Ensure continual followup to support RTW success.

o Explore creative alternate jobs or current job modifications.

e Research and deliver appropriate accommodations.

e Remain connected to the employee by providing support throughout their ab-
sence and into the RTW process.

e Contract with external resources when needed (i.e., a life skills coach).

e Teams that include nurse case manager, return-to-work coordinator and/or
wellness coordinator are better positioned to manage an integrated disability
management program.

o Define policies and jobs: Employers must ensure that their programs have spe-
cific written guidelines for transition-back-to-work programs, light duty and regular
duty job descriptions, and formalized training to new tasks and processes to ensure
consistency. Formal policies such as flexible workplace, teleworking and compressed
work-week provide documentation and oversight for large employers.

o Incentivizing work and employee engagement: Large employers, who continue as
reasonable health and welfare benefits, as well as other programs, such as employee
assistance programs and back-up care, minimize an employee’s concerns. Employees
may be provided voluntary continued access to employer resources (such as the
intranet and communications) while on medical leave, if approved by the healthcare
provider. Providing a transitional RTW pecuniary incentive allowing work to supple-
ment disability benefits for a defined period of time protects the employee’s pre-
disability income while transitioning to work part-time. If the disability policy does
not allow supplemental benefits during a transition back to work this will nega-
tively impact the willingness of the employee and the physician to engage in an
early return-to-work program.

e Provide creative accommodations: Often it can be a simple solution such as a
keyboard tray to reduce carpal tunnel symptoms that enhances the employee’s abil-
ity to perform their job. Some solutions are complex, may require expert assistance
and substantial and expensive changes to the worksite in order to accommodate the
employee. Accommodations can include defined flexible work schedules, ergonomic
workstations, voice-activated computer systems, lighting adjustments, specialty
equipment, technology, mobility devices or relocating the work within reach.

Accommodation challenges can occur based on the nature of the work. Organiza-
tions employing white collar workers have more opportunity to offer light duty and
workplace accommodations to employees with disabilities, as they typically have less
physically demanding job functions that need to be addressed. Organizations with
a workforce consisting of mostly blue collar workers tend to have limited availability
for light duty positions and a greater challenge when providing accommodations
that address the employee’s ability to perform physically challenging job require-
ments.

o Establish workplace flexibility strategy: By providing workplace flexibility poli-
cies and programs, employers can help all employees better meet their work-life
needs. Workplace flexibility policies, such as flexible scheduling and telecommuting,
can help employees with disabilities perform their job functions.

SHRM has engaged in a significant effort to educate HR professionals and their
organizations about the importance of effective and flexible workplaces. On Feb-
ruary 1, 2011, SHRM formed a multi-year partnership with the Families and Work
Institute (FWI). This partnership combines the research and expertise of a widely
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respected think tank specializing in workplace effectiveness with the influence and
reach of the world’s largest association devoted to human resource management. By
highlighting strategies that enable people to do their best work, the partnership pro-
motes practical, research-based knowledge that helps employers voluntarily create
effective and flexible workplaces that fit the 21st century workforce and ensure a
new competitive advantage for businesses. Although FWI is an independent non-
advocacy organization that does not take positions on these matters, and the posi-
tion of SHRM should not be considered reflective of any position or opinion of FWI,
I'd like to briefly mention one of the key elements of the SHRM/FWI partnership,
the When Work Works program, because it seeks to educate and showcase employers
who are meeting the needs of our 21st century workforce. The centerpiece of the ini-
tiative has been the Alfred P. Sloan Award for Excellence in Workplace Effective-
ness and Flexibility, a nationally recognized award for organizations that are using
workplace flexibility as part of their business practice.

When Work Works is a nationwide initiative to bring research on workplace effec-
tiveness and flexibility into community and business practice. Since its inception in
2005, When Work Works has partnered with an ever-expanding cohort of commu-
nities from around the country to:

1. Share rigorous research and employer best practices on workplace effectiveness
and flexibility.

2. Recognize exemplary employers through the Sloan Award for Excellence in
Workplace Effectiveness and Flexibility.

3. Inspire positive change so that increasing numbers of employers understand
how flexibility can benefit both business and employees, and use it as a tool to cre-
ate more effective workplaces.

o Comprehensive Wellness Programs: Employers can provide comprehensive
wellness programs to support employees in maintaining or improving their health.
On-site fitness and pedometer programs, weight management programs, smoking
cessation programs, health screenings, health coaching and CPR training are just
a few initiatives that enhance team building and overall health.

Consider an employee who is diagnosed with a neurologically degenerating dis-
ease such as Parkinson’s disease. A marketing and sales company was able to bring
this employee, who was a data analyst, back to work following a few weeks of total
disability by providing a scooter and a larger monitor for visual deficits. As the em-
ployee’s disease progressed and he experienced hand tremors and slurred speech, he
requested that he continue to work and additional accommodations were provided
to include a special keyboard and writing tools. The employee was able to success-
fully continue to work for 6% years, before he was no longer able to perform the
essential functions of the job. Had this employee worked as a back hoe operator for
a construction company, the only light duty work the employer may have been able
to provide was a traffic flagger, which would have required standing on the street.
The employee’s impairment would have precluded him from this and he would have
remained on total disability.

LARGE EMPLOYER CHALLENGES

As I noted earlier in my testimony, there are several legal and regulatory chal-
lenges that an employer must navigate in offering a disability management pro-
gram. These primary challenges include the following:

o Impact of Individual State Benefits: There is an administrative burden on em-
ployers who have employees that work in multiple States with paid disability and
family leave benefits in terms of increased communications, tracking and the poten-
tial overlap in benefits and conflicts between Federal and State law. Human re-
source professionals must have a general understanding of the various State dis-
ability benefits and ensure their employees are informed of the process for applying
for these benefits. If the employer has private disability insurance, the employees
should be informed of the process if State benefits will offset the employer’s dis-
ability benefits. Employers have the added responsibility of completing paperwork
for both the State and private disability carrier, and coordination of a partial re-
turn-to-work requires collaboration between all stakeholders. Navigating the bu-
reaucratic requirements can be confusing to an employee; they will look to the em-
ployer for guidance and understanding.

In addition, for State-paid family leave benefits, employers must inform employees
of their rights as well as the process for applying for benefits. For example, if an
employer employs both a husband and wife, both may be entitled to paid benefits
for the same event. In this case, the employee with the disability would be eligible
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for State disability and the spouse may be eligible for paid family leave. In some
cases, ongoing reports of need for paid family leave will be required from the spouse.

o FMLA and ADA: Intermittent FMLA continues to pose administrative chal-
lenges for large employers in terms of being able to ensure appropriate staffing to
meet the needs of the business on a day-to-day basis and ensure they have the cur-
rent information and updates to provide the appropriate approvals. Other employees
may request similar workplace equipment and modifications, unaware that an ac-
commodation for a disability was made. For those on light duty, concerns arise sur-
rounding the impact the employee’s future FMLA leave may have on staffing needs
and how the organization can manage its work requirements in the long term. Ex-
tension of leave beyond FMLA requirements, protected by the ADA, may involve a
prolonged absence.

As employers navigate the many laws that govern the employment of people with
disabilities, there is much to understand and many resources to explore. Employers
who have been successful in providing early RTW programs and workplace accom-
modations have been able to improve their bottom line while helping their employ-
ees. Employers would benefit from increased education on successful models for
RTW strategies and information-sharing with regard to resources for managing
workplace accommodations.

CONCLUSION

Again, I thank the committee for listening to my perspective on employer opportu-
nities and challenges in return-to-work strategies for employees with disabilities.

I am happy to answer any questions you may have.

The CHAIRMAN. Thank you very much, Miss Amato.

And now we turn to Christine Walters. Welcome, and please pro-
ceed.

STATEMENT OF CHRISTINE V. WALTERS, M.A.S,, J.D., S.P.H.R.,
SOLE PROPRIETOR, FIVEL COMPANY, WESTMINSTER, MD

Ms. WALTERS. Thank you, Chairman Harkin.

And thank you, in their absence, to the other members of the
committee, and Ranking Member Enzi.

I am Christine Walters. Like Karen Amato, I am before you
today as a member of SHRM, Society for Human Resource Manage-
ment. Thank you, also, for your introduction. I do have about 25
years combined experience in employment law practice, HR admin-
istration, management, and teaching, and practice today as an
independent HR and employment law consultant, predominantly
with small business. And it is from that perspective that I will
share with you this morning my experience in the private sector
predominantly small businesses, their experiences and challenges
regarding stay-at-work and return-to-work, or RTW, strategies.

Life for a small business owner is very hectic and navigating the
maze of laws with limited resources and sometimes limited per-
sonnel can be overwhelming. What is more, smaller employers
often have no in-house HR professional. If they do have a person
who is in charge of HR administration, that person also often has
two or three other jobs, perhaps payroll administrator or office
manager. In my experience, the myriad of Federal and State laws
comprise the primary challenge that small employers face when
trying to hire and retain individuals with disabilities.

To give you a quick sense of the complexity, the ADA, the FMLA,
and State worker’s comp laws are sometimes affectionately known
as “the Bermuda Triangle” of HR. Despite their merits, these stat-
utes are complex, they are overlapping, and they are sometimes
frustrating for small employers to administer particularly those
trying to proactively administer an RTW strategy.
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First with regard to the ADA, in light of the enactments of the
ADA Amendments Act, the key focus, as we know now, is on
whether discrimination has occurred, not on whether the individual
has a disability. I hear sometimes that shift in focus may make
RTW programs difficult to sell to small business. They may feel
that under this new analysis, maybe it is safer to do less for all,
than more for some.

Under the FMLA, there are several challenges. One example is
that the time an employee spends performing light duty does not
count toward FMLA leave, leaving that employee’s full 12-week en-
titlement fully intact. Also, that same employee must be paid his
or her regular wages while working light duty. That can create
some employee relations challenges when that person works along-
side other employees who are paid less, while performing the same
work.

State workers’ compensation laws are also complex, but there are
some nice opportunities to partner with worker’s comp carriers to
assess methods for balancing RTW strategies with gainful employ-
ment, and also overseeing overall fiscal responsibility.

Then finally, there is the Fair Labor Standards Act, of course,
FLSA and State wage and hour law considerations when imple-
menting flexible work arrangements; three very quick examples.

Under the FLSA, of course, employers are permitted to allow a
nonexempt employee, for example, to work four 10-hour days in a
compressed workweek without the employer—as long as they do
not go over 40—to incur any overtime obligations. However, under
California law, for example, if an employee works more than 8
hours in a day, that employer would have to pay overtime.

Or another example, take a healthcare technician who wants a
flexible work schedule to accommodate his or her own disability, or
to care for a person with whom he associates who has a disability,
working maybe 45 hours the first week and 35 hours the second
week in the same payroll period. The FLSA, again, would require
that employer to pay overtime for the hours over 40 in that first
workweek. And then if the employer could find a job sharing ar-
rangement whereby a coworker might work those first 5 hours or
the 5 hours over 40 in that first workweek, that might violate State
law. We currently have at least 14 States that prohibit mandatory
overtime for certain professionals in certain industries, including
the healthcare industry.

As Congress, Federal, and State regulatory agencies consider
proposals to support the employment, the retention, and the ad-
vancement of persons with disabilities, we respectfully suggest that
we focus our distinction or focus our concentration on carrots rath-
er than sticks. And that is to say: let us focus on employer incen-
tives rather than mandates. Let us entice employers to engage in
proactive measures to recruit, hire, retain, train, and advance indi-
viduals in their workplaces and persons with disabilities. Small
employers can secure rewards, be they tax incentives or safe har-
bors to enhance and encourage those activities.

I thank you so much for calling today’s hearing, listening to my
comments, and I, as well, remain open for questions.

Thank you.

[The prepared statement of Ms. Walters follows:]
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PREPARED STATEMENT OF CHRISTINE V. WALTERS, M.A.S, J.D., S.P.H.R.
INTRODUCTION

Chairman Harkin, Ranking Member Enzi, and distinguished members of the com-
mittee, my name is Christine Walters. Thank you for the invitation to appear before
the committee to share private sector lessons, experiences and challenges regarding
disability management practices.

By way of introduction, I have 25 years of combined experience in human re-
sources administration, management, employment law practice and teaching. Today
I am an independent human resources and employment law consultant with the
FiveLL Company in Westminster, MD. I have served as an adjunct faculty member
of the Johns Hopkins University, teaching a variety of courses in graduate-,
undergraduate- and certification-level programs from 1999 to 2006 in human re-
source management topics. I am pleased to say that my first book, From Hello to
Goodbye: Proactive Tips for Maintaining Positive Employee Relations, was published
in March 2011 and was the publisher’s #4 best seller last year.

I appear today on behalf of the Society for Human Resource Management
(SHRM). SHRM is the world’s largest association devoted to human resource man-
agement. Representing more than 260,000 members in over 140 countries, the Soci-
ety serves the needs of HR professionals and advances the interests of the HR pro-
fession. Founded in 1948, SHRM has more than 575 affiliated chapters within the
United States and subsidiary offices in China and India. On behalf of SHRM and
its members, I thank you for this opportunity to appear before the committee to
share return-to-work strategies and other disability management practices in the
21st century workplace. My testimony will rely heavily on my experience working
with small businesses.

HOW EMPLOYERS CAN LEVERAGE RETURN-TO-WORK STRATEGIES

What is a return-to-work (RTW) strategy? Also referred to as disability manage-
ment, the U.S. Government Accountability Office (GAO) defines an RTW strategy
as a “proactive approach to controlling disability costs while helping disabled em-
ployees return to work.”! RTW programs and strategies have been the subject of
national and international research and literature for decades. As examples:

e In 1998, the International Labour Organisation’s International Research Project
on Job Retention and Return to Work Strategies for Disabled Workers (IRP) exam-
ined the inter-relationships of public and enterprise policies and practices as they
affect the retention and return to work of disabled workers in eight countries: Can-
ada, France, Germany, the Netherlands, New Zealand, Sweden, the United King-
dom and the United States.2

e A 2001 IRP report addressed a major six-country study on work incapacity and
reintegration (the WIR project) undertaken in the mid-1990s under the auspices of
the International Social Security Association. The Project drew on data compiled in
six longitudinal studies in Denmark, Germany, Israel, the Netherlands, Sweden and
the United States.3

e A 2002 IRP report on a qualitative study of return to work in small workplaces,
particularly its sociological dimensions. The study examined the strategy of Early
and Safe Return to Work (ESRTW) used in Ontario—an approach that emphasized
Wi))rliplace self-reliance and early return to work before full recovery in modified
jobs.

e Also in 2002, IRP published a literature review that considered the matters of
work preparation and vocational rehabilitation. The review focused mainly on the
development of vocational rehabilitation in the United Kingdom, but also considered
approaches to vocational rehabilitation drawing on international literature.5

In 1996, the GAO Health, Education, and Human Services Division published a
report for the Chairman of the U.S. Senate Special Committee on Aging to respond

1U.S. Government Accountability Office, Health, Education and Human Services Division
(1996). Return-to-Work Strategies From Other Systems May Improve Federal Programs. http://
www.gao.gov [assets [ 160/ 155504.pdf.

2Thornton P (1998) International Research Project on Job Retention and Return to Work
Strategies for Disabled Workers—Key Issues, International Labour Organisation.

3Bloch, F., and Prins, R. (2001). Who Returns to Work and Why? International Social Security
Series, Volume 5, Transaction Publishers. USA, UK.

4Eak1n J.M., Clarke J., and MacEachen, E. (2002). Return to Work in Small Workplaces:
Socmloglcal Perspectlve on Workplace Experlence with Ontario’s “Early and Safe” Strategy, Uni-
versity of Toronto/Institute for Work and Health Study, Canada.

5Riddell, S. (2002). Work Preparation and Vocational Rehabilitation: A Literature Review,
Strathclyde Centre for Disability Research, University of Glasgow.
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to an inquiry regarding key private-sector practices used to return disabled workers
to the workplace. The report also included examples of how foreign employers imple-
ment RTW strategies for persons with disabilities. The report found that other coun-
tries had implemented RTW strategies that were similar to those in the U.S. private
sector. Although the study was published in 1996, its findings are still remarkably
applicable today.

The GAO study found three common elements to successful RTW strategies in-
cluding in the private sector in the United States, Germany and Sweden:

1. Early intervention—The GAO reported that 50 percent of employees who go out
on disability leave for 5 or more months will never return to work.

e Know your RTW metrics. A successful program is dependent upon buy-in and
support from all levels of the organization. Define your company’s goals. Know your
baseline measures. What are your average days-lost-from-work, average absence
rate, on-the-job injury/illness incident report? What are the trends, e.g., are they in-
creasing/decreasing? How do they compare to your market by industry, geography
and size? How will you measure success of your RTW program? I applaud SHRM’s
efforts to standardize employment metrics and its active engagement with ANSI to-
ward new ISO initiatives.6

e Stay in contact with employees out on leave; help them feel still connected to
the job.

2. Case management—Provide RTW assistance and manage cases to achieve
goals. RTW requires an individualized approach, and may not always mean that an
employee returns to the same job.

3. Providing RTW incentives——

e Retain employer-sponsored medical benefits, which serve as an incentive to re-
turn to work.

e The GAO report states that if disability benefits are too generous they can serve
as a disincentive to return to work.

e But incentives alone are not enough; they must be incorporated into RTW prac-
tices such as including a contractual requirement for cooperation with a RTW plan
as a condition of eligibility.

One-size-does-not-fit-all. How any given employer provides creative alternatives to
work schedules and duties is very much driven by the industry and size of the em-
ployer. But even small business employers are becoming more learned and creative
in finding ways to keep employees with disabilities gainfully employed. Just some
of these flexible staffing models include:

e Flex time—permitting employees to work flexible schedules around a “core” set
of hours.

e Alternative work schedules (AWS)—alternate work schedules such as 4/10
workweeks.

e Job sharing—where two employees may share the duties and work schedule of
one FTE.

o Teleworking—permitting employees to work from home or an alternate location.

KEY ISSUES FOR SMALL BUSINESS

Life for a small business owner is hectic, and navigating the maze of laws with
limited resources and personnel can be overwhelming. Smaller employers often have
no in-house HR professional. If they have someone who is responsible for HR, that
individual also probably handles two or three other job functions (for example, the
HR manager may also be the payroll administrator and office manager).

In my experience, here are some of the primary disability management issues
faced by smaller sized employers:

Myriad Federal and State laws—Despite their merits, the ADA, FMLA and
workers’ compensation laws are referred to as “the Bermuda Triangle of HR.” They
are particularly complex, overlapping and frustrating for small employers to admin-
ister—particularly for employers administering an RTW strategy. Those three and
other statutes are discussed here:

o ADA—In light of the enactment of the ADA Amendments Act of 2008, the key
point to focus on now is whether discrimination occurred, not whether an individual
has a disability. This shift in focus may make RTW programs more difficult to “sell”

6Society for Human Resource Management (2011). Press release. ISO Approves U.S. Proposal
for International Standards on Human Resource Management, March 3, 2011. htip://
www.shrm.org [ about | pressroom [ PressReleases [ Pages | ISOApprovesUSProposal.aspx.
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to small business. Some employers may feel under the new analysis that it may be
safer to do less for all than more for some.

o FMLA—Under the FMLA, providing same pay during light duty creates tension
among co-workers. Time spent working light duty does not count toward FMLA
leave. Reduced schedule leave = infinite FMLA leave (never exhaust 480 hours).
Employee retains protected right to decline offer of light duty work, while employee
out on non-FMLA medical leave has no such protected right.

o Workers’ compensation (WC)—There are opportunities to partner with WC car-
riers to assess methods for balancing RTW, gainful employment and fiscal responsi-
bility. As mentioned above with regard to FMLA rights, an employee has a right
under FMLA to decline an offer of light duty work. Declining the opportunity to
work light duty may, however disrupt or stop the employee’s receipt of continued
benefits. This strategy is similar to that described in the GAO reported referenced
earlier in my remarks, e.g., a purpose of the study was to assess ways to reduce
increasing DI costs paid by government agencies.

e FLSA and State wage and hour laws—Flexible staffing models such as AWS
that include a 10-hour-a-day, 4-day workweek known as a 4-10 workweek must be
implemented with consideration to Federal and State wage and hour laws. Employ-
ers may find they inadvertently create increased labor costs when such models re-
sult in overtime that was not budgeted for nor anticipated or that violates State
wage and hour laws that mandate overtime for hours worked in a day (such as in
California) or in one of at least 14 States that limit or restrict mandatory overtime
for certain professionals.

e Covered Federal (sub)contractors and Executive Order 11246—For many small
employers, it is good news and bad news when they are awarded a government con-
tract or subcontract and exceed the 50-employee threshold for the first time. On one
hand, they are very excited about their success. On the other hand, they are also
sometimes overwhelmed at the task ahead of them. Such contractors will quickly
recruit qualified candidates in numbers greater than ever before to support the new
contract. Then, I find more often than not they are stunned to learn about their obli-
gations to now not only draft written affirmative action plans (Plans) but to admin-
ister those Plans and maintain all the corresponding documentation. With regard
to the recruitment, selection, hiring, training and other employment activities re-
lated to persons with disabilities covered contractors currently must:

e Annotate the application or personnel form of each covered individual to iden-
tify each vacancy for which the applicant was considered. Such annotation
shall include: (i) the identification of each promotion for which the covered
employee was considered, and (ii) the identification of each training program
for which the covered individual was considered.

e Where an employee or applicant is rejected for employment, promotion, or
training, a statement of the reason as well as a description of the accommoda-
tions considered, where applicable.

e Where a covered applicant or employee is selected for hire, promotion, or

training and the employer undertakes any accommodation that makes it pos-

sible to place the covered individual on the job, the application form or per-
sonnel record will contain a description of that accommodation.

Review physical and mental job qualifications upon the development of any

new position, update existing positions or position descriptions and rec-

ommend and implement any necessary changes. Such review shall take place
on an on-going and as-needed basis and no less than once each year upon up-
date of the Plan.

e When a qualified candidate is referred or selected from Federal, State or local
agencies or other resources identified in the employer’s Plan, formal arrange-
ments must be made with the respective agency for the referral of the appli-
cant, followup and feedback on the disposition of applicant.

e Track and monitor all personnel activity, including referrals, placements,

transfers, promotions, terminations and compensation at all levels.

Provide training to all personnel involved in the recruitment, screening, selec-

tion, promotion, corrective action and other processes related to the employ-

ment of persons with disabilities and the commitments of the Plan.

Early intervention—Small business owners often do not have the same internal
resources that larger employers have. Put another way, many small businesses
know enough to know what they don’t know about their legal liability. Without an
in-house HR advisor and in an attempt to defer the expense of consulting external
legal counsel, they may feel that silence and inaction are safer than saying or doing
the wrong thing.
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Case management—Small business owners have limited fiscal and staffing re-
sources. Thus, where larger employers may seek second and third opinions on legal
issues, a small business may be more likely to bypass these options for cost reasons.
With regard to the strategies described above, small business’ most frequent concern
as I hear it expressed is lack of funding and/or expertise to implement the rec-
ommended case management strategies. Small business owners do not have case
managers and often have little idea where to look or whom to ask to find one.

Providing RTW incentives—Most small businesses offer some form of paid
leave program whether it is in the form of traditional vacation and sick leave or
a combined “bank” of paid leave referred to by various names such as paid time off
(PTO), paid leave days (PLD) or some other term. More and more laws are being
passed, predominantly at the State level, that prohibit employers from requiring
employees to use the benefit of paid leave for such activities as jury duty, leave to
care for a family member, leave due to one’s own serious health condition, leave as
the result of being the victim of a crime, leave for service in the Uniformed Services,
leave that runs concurrent with a State disability program, and/or that bar employ-
ers from maintaining use-it-or-lose-it paid leave policies. While I understand the in-
tent of such legislation, the practical impact to small business is that their accounts
payable liability is reduced at a rate lower or slower than anticipated. That fiscal
impact, since most employers pay out at least some portion of accrued, unused paid
leave at termination, may result in small business reducing the amount of annual
leave it provides to employees.

Setting precedent—The concern I hear most frequently from employers who
may be less familiar with RTW strategies is about setting precedent. Employers aim
to be fair and consistent with employees, but they may ask “If I do ‘X’ in this case,
won’t I have to do the same for everyone?”

Self-fulfilling defeat of essential functions—one court held that when an em-
ployer accommodated an employee by permitting the employee to not perform an es-
sential function of the job for some period of time and subsequently determined it
could not continue to provide that accommodation, the employer had created its own
defeating, self-fulfilling prophecy. The court held that if the employer was able to
permit the employee to not perform that function for some period of time, it must
be non-essential.

SHRM’S WORK TO PROMOTE DISABILITY EMPLOYMENT

All of us share a sense of duty to give back to those who serve our country. I find
so much enthusiasm and passion from employers to recruit and retain veterans and
those who are currently engaged in the armed forces and reserves. As employers be-
come engaged in those processes, they may receive their first exposure to providing
reasonable accommodation for an employee or appli