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OVERSIGHT HEARING ON “THE 2008 LACEY
ACT AMENDMENTS.” PART 1

Thursday, May 16, 2013
U.S. House of Representatives
Subcommittee on Fisheries, Wildlife, Oceans, and Insular Affairs
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to notice, at 10:03 a.m., in
Room 1324, Longworth House Office Building, Hon. John Fleming
[Chairman of the Subcommittee] presiding.

Present: Representatives Fleming, Wittman, Thompson, Duncan,
Sablan, Shea-Porter, Lowenthal, and Garcia.

Also Present: Representative Harris.

Dr. FLEMING. The Subcommittee will come to order. The Chair-
man notes the presence of a quorum.

STATEMENT OF THE HON. JOHN FLEMING, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF LOUISIANA

Dr. FLEMING. Good morning. Today I am holding what I hope
will be the first in a series of hearings on various provisions of the
Lacey Act. It is appropriate to start this oversight by closely exam-
ining the most significant—and some would say contentious—
changes to this Act in almost 40 years.

The expansion of the Lacey Act, to include all plant and plant
products, was signed into law on May 22, 2008. The full House was
never given the opportunity to debate or amend the 2008 Lacey Act
amendments. The language was added in the Senate as a fore-
amendment to the 700-page 2008 farm bill. These provisions are
costing millions of dollars in compliance costs and subjecting Amer-
icans to literally thousands of foreign laws, regulations, and de-
crees.

It is now 5 years later, and it is time to examine whether this
law has had its intended effect of reducing, if not stopping, the im-
portation of illegally harvested timber and products made from
such wood. It is also time to ask what is the benefit of having U.S.
importers and small businesses fill out tens of thousands of plant
and plant product declaration forms at a cost of hundreds of mil-
lions of dollars, when these forms are not shared, have not been
used to initiate a single investigation, and not even being re-
viewed? There must be a better way to collect this information in
a more effective manner.

On panel one we have representatives from the Animal and
Plant Health Inspection Service and the Fish and Wildlife Service.
I am interested in finding out the status of the Section 8204 report
on the cost of legal plant imports and the extent of illegal logging
and trafficking, which was to be submitted to the Congress no later
than November 22, 2010; whether the agencies plan to issue regu-
lations affecting products manufactured prior to May 22, 2008, or
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containing a de minimis amount of Lacey Act products; and wheth-
er there are any ongoing efforts to establish and maintain a data
base of foreign laws.

On panel two I am looking forward for specific evidence—not an-
ecdotal examples, hearsay comments, or rumors—but proof that
these amendments have stopped or at least reduced the amount of
illegal wood entering the international market. In addition, I would
like to find out about alternative information collection methods be-
sides the declaration form which may be more cost-effective; wheth-
er the Federal Government should be required to establish and
maintain a comprehensive list of foreign laws; what problems are
created by an innocent owner defense; and what changes this Con-
gress should consider to the 2008 amendments.

At this time I am happy to welcome back to the Subcommittee
the Ranking Minority Member from the Commonwealth of North-
ern Mariana Islands, Congressman Sablan, for any opening re-
marks or statements that he would like to make.

[The prepared statement of Dr. Fleming follows:]

Statement of The Honorable John Fleming, Chairman, Subcommittee on
Fisheries, Wildlife, Oceans and Insular Affairs

Good morning, Today, I am holding what I hope will be the first in a series of
hearings on various provisions of the Lacey Act. It is appropriate to start this over-
sight by closely examining the most significant and some would say contentious
changes to this Act in almost forty years.

The expansion of the Lacey Act to include all plant and plant products was signed
into law on May 22, 2008. The full House was never given the opportunity to debate
or amend the 2008 Lacey Act Amendments. The language was added in the Senate
as a floor amendment to the 700-page 2008 Farm Bill. These provisions are costing
millions of dollars in compliance costs and subjecting Americans to literally thou-
sands of foreign laws, regulations and decrees.

It is now five years later and it is time to examine whether this law has had its
intended effect of reducing, if not stopping, the importation of illegally harvested
timber and products made from such wood.

It is also time to ask what is the benefit of having U. S. importers and small busi-
nesses fill-out tens of thousands of Plant and Plant Product Declaration Forms at
a cost of hundreds of millions of dollars, when these forms are not shared, have not
been used to initiate a single investigation and not even being reviewed. There must
a better way to collect this information in a more effective manner.

On Panel 1, we have representatives from the Animal and Plant Health Inspec-
tion Service and the Fish and Wildlife Service. I am interested in finding out the
status of the Section 8204 Report on the cost of legal plant imports and the extent
of illegal logging and trafficking, which was to be submitted to the Congress no later
than November 22, 2010; whether the agencies plan to issue regulations affecting
products; manufactured prior to May 22, 2008 or containing a “de minimis” amount
of Lacey Act products and whether there are any ongoing efforts to establish and
maintain a database of foreign laws.

On Panel 2, T am looking for specific evidence—not anecdotal examples, hearsay
comments or rumors—but proof that these amendments have stopped or at least re-
duced the amount of illegal wood entering the international market. In addition, I
would like to find out about alternative information collection methods besides the
declaration form which may be more cost effective; whether the federal government
should be required to establish and maintain a comprehensive list of foreign laws;
what problems are created by an innocent owner defense; and what changes this
Congress consider to the 2008 Amendments.

At this time, I am happy to welcome back to the Subcommittee, the Ranking Mi-
nority Member from the Commonwealth of the Northern Marina Island, Congress-
man Sablan for any opening statement he would like to make.
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STATEMENT OF THE HON. GREGORIO KILILI CAMACHO
SABLAN, A DELEGATE IN CONGRESS FROM THE TERRITORY
OF THE NORTHERN MARIANA ISLANDS

Mr. SABLAN. Well, thank you very much, Mr. Chairman. And I
would like to welcome all of our witnesses and our guests this
morning. Today we will discuss the Lacey Act, our most com-
prehensive Federal law to combat natural resources crime.

The 112-year-old law is one of the most powerful protections we
have for natural resources in the United States, and the most effec-
tive tool that we have for conserving important wildlife and habitat
abroad. Majestic species like tigers, rhinos, elephants, and apes
captivate the human imagination. Yet they face multiple threats
around the world. Although these animals are not native to the
United States, Americans have consistently supported measures
protecting these iconic animals in their natural habitat.

For example, grants from the multi-national Species Conserva-
tion Funds supplements the efforts of developing countries to con-
trol illegal poaching, reduce human-wildlife conflict, and protect es-
sential habitat. While these grants play an integral part in species
protection, the global trade in illegal wildlife is still estimated to
be worth between $20 and $25 billion, annually.

Last Congress the Natural Resource Committee Majority pushed
ill-conceived legislation that would have lowered Lacey Act pen-
alties and taken firearms out of the hands of conservation police
officers, clearing a path for organized crime syndicates to increase
wildlife poaching and trafficking on the black market. The Commit-
tee’s Majority also promoted a bill last Congress to roll back the
important 2008 Lacey Act amendments that deal with plants and
plant products. Fortunately, that legislation failed.

I hope that today’s hearing does not mark the beginning of an-
other such effort to weaken this important law. Rather, this Sub-
committee should be taking an honest look at the successes of the
law and areas that need to be improved, including whether or not
the Federal agencies with responsibility for the Lacey Act are get-
ting the resources they need.

It is clear that vulnerable wildlife species will not recover as long
as their habitats continue to be destroyed. The 2008 amendments
to the Lacey Act address this deficiency by cracking down on the
importation of illegally logged wood, where many of these species
ive.

These provisions also protect people and their livelihoods. The
loss of foreign resources have been found to directly affect the live-
lihood of 90 percent of the 1.2 billion people living in extreme pov-
erty, worldwide.

It is estimated that between 50 to 90 percent of all logging in
key-producing tropical countries is illegal. Importantly, the Lacey
Act helped reduce illegal logging by at least 22 percent globally,
with reductions as high as 50 to 70 percent in some key countries.

Illegal logging also affects domestic jobs. Prior to passage of the
2008 amendments, timber industries in the United States were
forced to compete with countries that illegally log in national
parks, avoided duties and taxes, and paid little or nothing for raw
materials. These unfair practices caused a domestic timber indus-
try $1 billion a year, which directly translates to a decrease in
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American jobs. For that reason, a broad coalition of U.S. timber
harvesters, manufacturers, retailers, musicians, and conservation
groups combined their efforts to defend the Lacey Act last year.

It is telling that the Lacey Act has been examined and unani-
mously agreed-upon by Congress on a bipartisan basis multiple
times over the last 112 years. The Lacey Act is working to invig-
orate U.S. businesses and protect human rights and the environ-
ment around the world. The 2008 amendments level the playing
field for U.S. timber, protect the private property rights of crime
victims, and respect the laws of countries that have an interest in
ensuring responsible and beneficial use of their natural resources,
and they should remain part of the Lacey Act.

Thank you very much, and I look forward to hearing from our
witnesses.

[The prepared statement of Mr. Sablan follows:]

Statement of The Honorable Gregorio Kilili Camacho Sablan, Ranking
Member, Subcommittee on Fisheries, Wildlife, Oceans and Insular Affairs

Thank you, Mr. Chairman and welcome to all our guests.

Today we will discuss the Lacey Act, our most comprehensive federal law to com-
bat natural resources crime. This 112-year-old law is one of the most powerful pro-
tections we have for natural resources in the United States, and the most effective
tool we have for conserving important wildlife and habitat abroad.

Majestic species like tigers, rhinos, elephants and apes captivate the human
imagination, yet they face multiple threats around the world. Although these ani-
mals are not native to the United States, Americans have consistently supported
measures to invest in protecting these iconic animals in their natural habitat. For
example, grants from the Multinational Species Conservation Funds supplements
the efforts of developing countries to control illegal poaching, reduce human-wildlife
conflict, and protect essential habitat. While these grants play an integral part in
species protection, the global trade in illegal wildlife is still estimated to be worth
between $5 and $20 billion annually.

Last Congress, the Natural Resources Committee Majority pushed ill-conceived
legislation that would have lowered Lacey Act penalties and taken firearms out of
the hands of conservation police officers, clearing a path for organized crime syn-
dicates to increase wildlife poaching and trafficking on the black market. This Com-
mittee’s Majority also promoted a bill last Congress to roll back the important 2008
Lacey Act amendments that deal with plants and plant products. Fortunately that
legislation failed. I hope that today’s hearing does not mark the beginning of an-
other such effort to weaken this important law. Rather, this subcommittee should
be taking an honest look at the successes of the law and areas that need to be im-
proved, including whether or not the federal agencies with responsibility for the
Lacey Act are getting the resources they need.

It 1s clear that vulnerable wildlife species will not recover as long as their habitats
continue to be destroyed. The 2008 amendments to the Lacey Act addressed this de-
ficiency by cracking down on the importation of illegally logged wood, thus pro-
tecting the forest ecosystems where many of these species live. These provisions also
protect people and their livelihoods. The loss of forest resources has been found to
directly affect the livelihood of 90 percent of the 1.2 billion people living in extreme
poverty worldwide. It is estimated that between 50 and 90 percent of all logging in
key producing tropical countries is illegal. Importantly, the Lacey Act has helped
reduce illegal logging by at least 22 percent globally, with reductions as high as 50
to 70 percent in some key countries.

Illegal logging also affects domestic jobs. Prior to passage of the 2008 amend-
ments, timber interests in the United States were forced to compete with countries
that illegally logged in national parks, avoided duties and taxes, and paid little or
nothing for raw materials. These unfair practices cost the domestic timber industry
a billion dollars a year, which directly translates into a decrease in American jobs.
For that reason, a broad coalition of U.S. timber harvesters, manufacturers, retail-
ers, musicians, and conservation groups combined their efforts to defend the Lacey
Act last year.

It is telling that the Lacey Act has been examined and unanimously agreed upon
by Congress on a bipartisan basis multiple times over the last 112 years. The Lacey
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Act is working to invigorate U.S. businesses and protect human rights and the envi-
ronment around the world. The 2008 amendments level the playing field for U.S.
timber, protect the private property rights of crime victims, and respect the laws
of countries that have an interest in ensuring responsible and beneficial use of their
natural resources, and they should remain part of the Lacey Act.

Thank you and I look forward to hearing from our witnesses.

Dr. FLEMING. The gentleman yields his time. Thank you. Before
we go to the panel, the Chairman asks unanimous consent that the
gentleman from Maryland, Dr. Harris, be allowed to sit with the
Subcommittee and participate in the hearing.

[No response.]

Dr. FLEMING. Hearing no objection, so ordered.

We will now hear from our first panel of witnesses, which in-
cludes Ms. Rebecca Bech, Deputy Administrator, Plant Protection
Quarantine, Animal and Plant Health Inspection Service; and Mr.
Stephen Guertin, Deputy Director of the U.S. Fish and Wildlife
Service.

Your testimony will appear in full in the hearing record, so I ask
that you keep your oral statements to 5 minutes, as outlined in our
invitation letter to you, and under Committee Rule 4(a).

Our microphones are not automatic, so please press the button
when you are ready to begin, and make sure that the tip is close
to you so we can hear.

Timing lights are very simple. You have 5 minutes. You are on
the green light for 4 minutes. You will be under yellow light, cau-
tion light, for the last minute. And when it turns red, we ask that
you please conclude your remarks.

Ms. Bech, you are now recognized for 5 minutes to present your
testimony of the Animal and Plant Health Inspection Service.

STATEMENT OF REBECCA BECH, DEPUTY ADMINISTRATOR,
PLANT PROTECTION AND QUARANTINE, ANIMAL AND PLANT
HEALTH INSPECTION SERVICE, U.S. DEPARTMENT OF
AGRICULTURE

Ms. BEcH. Yes, thank you. Dear Mr. Chairman and members of
the Subcommittee, thank you for the opportunity to testify at to-
day’s hearing on implementation of the 2008 farm bill amendments
of the Lacey Act. I am Rebecca Bech, Deputy Administrator of
Plant Protection and Quarantine, a program within USDA’s Ani-
mal and Plant Health Inspection Services.

APHIS has a broad mission that includes protecting U.S. animal
and plant health, administering the Animal Welfare Act, and car-
rying out wildlife damage management activities. APHIS’s respon-
sibilities were further broadened with the passage of the 2008 farm
bill, which amended the Lacey Act by expanding its protections to
a broader range of plant and plant products.

Over the past 5 years, our agency has focused on implementing
our piece of the Lacey Act amendments, the Declaration Require-
ment, while continuously working with our stakeholders to carry
out Congress’s direction in a common-sense way.

Since we last testified before this Subcommittee 1 year ago, we
have made progress on several regulatory and administrative
fronts to further refine the requirements of the Act and ease the
burden on industry, while enhancing our ability to collect and ana-



6

lyze declaration data. Our goal remains to implement the declara-
tion requirement in a way which is consistent with the statutory
requirements protective of the environment and natural resources,
and manageable for the regulated community.

Now, since 2009, APHIS has received approximately 1.8 million
import declarations, or about 40,000 per month. Estimates indicate
the full enforcement of the Act would result in over 1 million im-
port declarations per month. Given the scope, the inter-agency
group has decided to phase in the enforcement of the declaration
requirements, gradually adding categories of products to give af-
fected industries and agencies time to comply and help ensure the
legal trade would not be unintentionally or unnecessarily dis-
rupted.

To date we have implemented four phases for plant declarations,
and will provide a minimum of 6 months’ notice to the public before
any other phases are implemented. APHIS has implemented the
Lacey Act amendments and we have been faced with a number of
challenges, particularly in regard to the scope of the provisions. We
found that we can use existing regulatory and administrative flexi-
bilities to deal with a number of these challenges.

For example, APHIS has drafted a final rule defining common
food crop and common cultivar, and intends to publish it in the
near future. This will clarify the existing statutory exclusion and
eliminate approximately 500,000 imports per month. Additionally,
APHIS has initiated a rulemaking process to develop de minimis
exclusions which would provide industry cost and time savings by
eliminating the need for declarations of products comprised of mini-
mal plant material. We published an advance notice of proposed
rulemaking in June 2011, and we are using this feedback received
through this process to move forward with rulemaking.

To address the concerns raised regarding goods manufactured to
the effective date of 2008, APHIS published guidance on declaring
pre-amendment wood. And under this guidance, if importers of
items manufactured entirely before the effective date are unable,
through the exercise of due care, to determine the genus of the spe-
cies of the plant materials contained in the item, the importer can
then use a special designation pre-amendment. We have also im-
plemented other special use designations, and will continue to pro-
vide a way for the public to propose other special use designations.

A new development I would like to mention is a web-based solu-
tion we call our LAWGS. It is the Lacey Act Web Government Sys-
tem. We are developing LAWGS to help eliminate the need for the
paper-based declaration, and provide an electronic alternative for
collecting and maintaining declarations. Having this IT structure
will help the Agency analyze and monitor the declarations for com-
pliance. To fund our Agency’s implementation of the Act, we re-
ceived $775,000 in 2012, the first time the Agency received appro-
priated funds. And in 2013 $716,000. We are requesting $1.445
million for 2014.

Mr. Chairman, thank you for the opportunity to testify today. I
assure you that APHIS will continue to implement the 2008
amendments, balancing the legitimate needs of industry with the
requirements of the Act. For this to be a successful effort, APHIS
will continue its commitment to listening to the public, business,
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and industry, seeking their input, and implementing the Act in a
way that addresses their concern in the best possible way, while
still following the direction of Congress.

I would be happy to answer any questions. Thank you.

[The prepared statement of Ms. Bech follows:]

Statement of Rebecca Bech, Deputy Administrator, Animal and Plant
Health Inspection Service, U.S. Department of Agriculture

Dear Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify at today’s hearing on implementation of
the 2008 Farm Bill amendments to the Lacey Act. I am Rebecca Bech, Deputy Ad-
ministrator of the Plant Protection and Quarantine Program within USDA’s Animal
and Plant Health Inspection Service (APHIS).

APHIS has a broad mission that includes protecting U.S. animal and plant
health, administering the Animal Welfare Act, and carrying out wildlife damage
management activities. These efforts support the overall mission of USDA: to pro-
tect and promote food, agriculture, and natural resources. The Food, Conservation,
and Energy Act of 2008, more commonly known as the 2008 Farm Bill, amended
the Lacey Act (16 U.S.C. 3371 et seq.) by expanding its protections to a broader
range of plants and plant products (Section 8204, Prevention of Illegal Logging Prac-
tices) and requiring APHIS to implement the import declaration requirement for
those products.

The Administration is fully supportive of the 2008 amendments. Over the past
five years, our Agency has focused on implementing our piece of the Lacey Act
amendments—the declaration requirement—while continuously working with our
stakeholders to carry out Congress’ direction in a common sense way. Since we last
testified before this Subcommittee one year ago, we have made progress on several
regulatory and administrative fronts to further refine the requirements of the Act
and to ease the potential burden on industry, while enhancing our ability to collect
and analyze declaration data, all of which I will discuss in more detail. While our
focus is on the declaration requirement, we are part of the broader Lacey Act inter-
agency group tasked with implementing the provisions of the Act, which includes
representatives from the U.S. Forest Service, U.S. Department of Homeland Secu-
rity’s Customs and Border Protection (CBP), U.S. Trade Representative, U.S. De-
partment of Justice (DOJ), U.S. Department of State, U.S. Fish and Wildlife Service
(FWS), the Council on Environmental Quality, and the U.S. Department of Com-
merce.

APHIS’ Implementation of the Declaration Requirement—A Phased-In
Approach

In implementing the amendments, it was important that we take into account the
large and diverse quantity and value of imported products that require a declaration
under the Lacey Act; goods containing plant material are included in at least 59 of
the 99 chapters of the Harmonized Tariff Schedule of the United States (HTS), en-
compassing an estimated 5,000 types of goods. Additionally, estimates indicate that
full enforcement of the Act would result in over 1 million import declarations per
month. Given this scope, the interagency group decided to phase in enforcement of
the declaration requirement, gradually adding categories of products that require a
declaration, to give affected industries and agencies time to comply and to help en-
sure that legal trade would not be unintentionally or unnecessarily disrupted.

To date, APHIS has implemented four phases for plant declarations, encom-
passing 447 HTS codes. The interagency group identified categories of goods to be
included in each of these phases that were relatively less complex goods for which
the required declaration information should be more readily available.

APHIS introduced the latest phase of the implementation schedule in April 2010.
Since that time, the Agency has focused on soliciting input from the public on ways
to improve the administration of the 2008 amendments, development of the common
food crop and common cultivar rule, the analysis and working towards the comple-
tion of the required report to Congress, as well as discussions on how to deal with
the administrative challenges of implementing the Act. While APHIS has not yet
announced additional phases as part of the implementation process, the Agency has
had interdepartmental discussions about what types of additional products and cor-
responding HTS codes could be included in the next phase of enforcement that meet
the goals of the Act while presenting the least potential burden on legitimate trade
and the Agency. Consistent with a Notice APHIS published on February 3, 2009 in
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the Federal Register, the Agency still commits to provide a minimum of six months’
notice before further phases are implemented.

Using Regulatory and Administrative Flexibilities to Refine the
Requirements

As APHIS has implemented the Lacey Act amendments, we have been faced with
a number of challenges, particularly in regard to the scope of the provisions. While
the Act directs us to provide legislative recommendations to Congress to assist in
the identification of plants imported in violation of the amendments, we have found
that we can use existing regulatory and administrative flexibilities to deal with a
number of the challenges we have encountered.

On the regulatory front, APHIS is moving forward with two regulations to further
refine the requirements of the Lacey Act amendments. First, the Agency plans to
complete the rule defining “common food crop” and “common cultivar,” which will
greatly benefit industry, by clarifying the existing statutory exclusions and exclud-
ing large numbers of products from the declaration requirement. Common food crops
would include plant material, such as fruits, vegetables, and grains. Common
cultivars would include plant material, such as cotton. Any plant material imported
into the United States that falls under either definition would not be considered a
“plant” under the Lacey Act, and would not be subject to the requirements of the
Act. On August 4, 2010, APHIS published a proposed rule in the Federal Register
to establish definitions for these terms, and later extended the comment period at
the request of stakeholders. Under the proposed rule, these exclusions would cover
approximately 500,000 imports per month. APHIS has drafted a final rule and in-
tends to publish it in the near future to provide greater clarity to regulated entities.

Second, APHIS has initiated the rulemaking process to develop de minimis exclu-
sions, which would provide industry cost and time savings by eliminating the need
for declarations of products comprising of minimal plant material. In June 2011, the
Agency published an Advance Notice of Proposed Rulemaking soliciting input on
such an exception, particularly in regard to developing a de minimis standard for
the amount of plant material that must be present in a product for the declaration
requirement to apply. We are using the feedback received through this process as
we move forward with rulemaking.

Administratively, APHIS has been able to streamline data requirements for the
declaration form and address concerns about the resulting costs to industry to pro-
vide that information. The Agency has implemented Special Use Designations
(SUD) to help importers expedite their reporting of various wood products. For ex-
ample, APHIS has made a SUD available for one type of common trade grouping,
Spruce Pine Fir (SPF), an acceptable industry short-hand that signifies a larger
group of species that may otherwise be difficult to differentiate from one another.
Additionally, we have developed SUDs for importers of other plant products, such
as products containing composite, recycled, or reused plant materials. Given the
positive feedback we have received on this initiative, APHIS has now implemented
a formal process for stakeholders to propose special use designations for other spe-
cies groupings, and is currently reviewing recommended suggestions for possible in-
clusion.

Another area of interest has been goods manufactured prior to the effective date
of the 2008 amendments. APHIS has published guidance on these goods, consistent
with comments received through the June 30, 2011, Advance Notice of Proposed
Rulemaking that included a section on declaring pre-Amendment wood. Under this
guidance, if importers of items manufactured entirely prior to May 22, 2008, are un-
able through the exercise of due care to determine the genus or species of the plant
materials contained in that item, the importer can use the SUD “PreAmendment.”
In addition, we are working with other interagency group members to explore other
possible policies to address such plant products manufactured prior to 2008.

Improving Data Collection and Use

Since 2009, APHIS has received approximately 1.8 million import declarations. Of
this total, approximately 40,000 declarations are filed per month, and approximately
15 percent of these declarations are submitted on paper forms that require signifi-
cant resources to analyze and store securely. Prior to fiscal year 2012, APHIS had
not received funding specific to the implementation of the Lacey Act; however, we
are now able to dedicate resources to address the administrative challenge of paper
declarations. The Agency is developing a web-based solution to help eliminate the
need for paper-based declarations and provide an easier electronic alternative for
collecting and maintaining declarations. The system, Lacey Act Web Governance
System, or LAWGS, will provide another alternative to importers for filing declara-
tions (as importers currently go through a licensed customs broker or fill out a
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paper declaration) and allow APHIS to be more responsive to importers’ needs. In
addition, an information technology infrastructure will help the agency to analyze
and monitor these declarations for compliance with the Act. We have completed
Phase 1 development of LAWGS and conducted our first webinar for industry on
its use in March 2013. We anticipate piloting the system this summer before full
implementation this fall.

Additionally, APHIS continues to work with U.S. Customs and Border Protection
(CBP) on improvements to data transmission by importers into CBP systems.
APHIS and CBP are collaborating to strengthen the guidance and streamline the
process importers need to file Lacey Act declaration information in CBP’s electronic
system for Participating Government Agencies (PGA’s). The PGA Message Set is a
single, harmonized set of importer information collected by CBP as part of Customs
and Trade Automated Interface Requirements.

APHIS has also acquired new software to improve the Agency’s ability to monitor
and analyze Lacey Act data from the import declarations. When the system is fully
operational, the Agency will be able to create sets of reports to aid in accountability
and to perform regular compliance checks of the data. It will allow the Agency to
easily target problem shipments and repeat offenders, helping to ensure compliance
with the 2008 amendments. It is important to clarify that APHIS’ enforcement role
only pertains to the declaration requirement. When we notice errors or discrepancies
on the declaration forms, we work with importers to educate them about how to
comply with the Act. However, APHIS makes declaration forms available to the en-
forcement agencies should they be needed for investigations. DOJ requested and
APHIS provided full electronic declaration data available during 2009—2011. More
recently, DOJ, FWS, and CBP enforcement officials requested and APHIS coordi-
nated the delivery of information related to almost 3,000 electronic Lacey Act dec-
larations in support of their investigations.

Outreach and Collaboration

Since the enactment of the 2008 amendments, the U.S. Government has under-
taken substantial public outreach efforts, both domestically and internationally, to
inform and educate importers, producers, suppliers, and foreign governments on the
requirements of the Lacey Act. APHIS leads Lacey Act outreach efforts in the
gjgﬁel}g States. Serving as the public’s primary point of contact on the Lacey Act,

e Maintains a dedicated Web site (http://www.aphis.usda.gov/plant health/
lacey act/), which contains extensive Lacey Act materials and updated guidance
on how to comply.

e Answers dozens of telephone and email inquiries monthly from members of the
public seeking guidance on the Lacey Act.

e Along with its federal partners, meets with and educates industry trade groups,
professional forestry organizations, non-governmental organizations, legal pro-
fessionals, companies, other U.S. Government agencies, and foreign government
officials and industry officials.

e Developed a Lacey Act primer to educate importers on APHIS role in imple-
mentation of the Act, and provided it to industry and on our Web site.

We also recognize the critical role that the public and industry have in informing
the process as we continue implementation of the Lacey Act amendments. Through-
out implementation, APHIS has actively solicited comments from the public on how
best to administer the program to balance the needs of businesses and industry with
the need to meet the goals of the Act and implement the statutory requirements.
For example, several times, APHIS adjusted the phased enforcement schedule to ad-
dress concerns raised by businesses and industry associations. Beyond that, APHIS,
in its Federal Register notices, has solicited comments on other issues related to
Lacey Act implementation. For example, the special use designations discussed
above resulted in part from a recommendation that APHIS develop a list of short-
hand designations that would satisfy the genus and species requirement. Many
stakeholders also raised the need for a de minimis exemption to the declaration re-
quirement, which, as was previously mentioned, we are addressing. APHIS has also
heard regularly from luthiers who manufacture artisan stringed instruments using
stores of tropical hardwoods that were imported before the 2008 amendments, and
we have provided guidance to clarify requirements and address their concerns.

APHIS again sought public comment through a notice in the Federal Register on
February 28, 2011, consistent with the requirement in the 2008 amendments that
the Secretary provide public notice and an opportunity for comment before con-
ducting a review of implementation of the amendments. The comments received in
response to that notice, as well as comments received in response to earlier Federal
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Register notices relating to the implementation of the 2008 amendments, have been
taken into account in the preparation of the Act’s required report to Congress. I
apologize for the delays in completing this report and providing it to your Com-
mittee. As we have developed the report, we felt it was important that it reflect
input received from stakeholders and the other Federal agencies interested in the
2008 amendments, and that process has taken some time.

Cost of Implementation

As part of the rulemaking process for the common food crop and common cultivar
rule, the Agency developed an economic analysis that included the estimated cost
of compliance of the declaration requirement. Our economic analysis estimates that
these exemptions could save industry and the government between $900,000 and
$2.8 million per year just for the five percent of products that is excluded.

To fund our Agency’s implementation of the Lacey Act, APHIS received $775,000
in FY 2012—the first time the Agency received appropriated money for the program.
In FY 2013, the Agency received $716,000 and we are requesting $1.445 million for
FY 2014. This funding has been and will be used for full-time staff, recordkeeping
and secure storage for paper declarations, education and outreach, and continued
development of the LAWGS database and other tools.

Mr. Chairman, thank you for the opportunity to testify today. I assure you that
APHIS will continue to implement the 2008 amendments balancing the legitimate
needs of industry with the requirements of the Act. For this to be a successful effort,
APHIS will continue its commitment to listening to the public, business and indus-
try, seeking their input and implementing the Act in a way that addresses their
concerns in the best possible way, while still following the direction of Congress.

Dr. FLEMING. Thank you, Ms. Bech.
And now, Mr. Guertin, you have 5 minutes.

STATEMENT OF STEPHEN D. GUERTIN, DEPUTY DIRECTOR,
U.S. FISH AND WILDLIFE SERVICE

Mr. GUERTIN. Good morning, Chairman Fleming, Ranking Mem-
ber Sablan, and members of the Subcommittee. I am Steve
Guertin, Deputy Director of the U.S. Fish and Wildlife Service.
T}(liank you for the opportunity to testify before the Subcommittee
today.

The Lacey Act prohibits trafficking in illegally taken fish, wild-
life, and plants. Its premise is simple, but effective. People who
take wildlife in violation of a State, Federal, tribal, or foreign law,
and then engage in interstate commerce with the wildlife, are vio-
lating Federal law.

The Lacey Act provides a deterrent to wildlife trafficking through
criminal penalties. It gives law enforcement officers the tools to
conduct investigations, make arrests, and protect themselves from
criminals. The service is one of the lead Federal agencies for en-
forcing the Lacey Act. Our law enforcement agents’ efforts to stop
wildlife smuggling put them against organized criminal networks
conducting high-profile, black-market——

Dr. FLEMING. Mr. Guertin, would you suspend for a moment?
Would you pull that microphone closer? We have some bagpipes in
the background, which I really enjoy, but unfortunately, I can’t
fully hear what you are saying.

Thank you. Go ahead.

Mr. GUERTIN. Thank you, Chairman. I never testified with theme
music before, either.

However, the Service’s 216 special agents work on over 13,000
investigations each year involving complex crimes that target high-
ly endangered species such as elephants, rhinos, tigers, and sea
turtles, as well as domestic species managed by States, such as
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bears, turtles, and paddlefish. We also have 136 wildlife inspectors
who are our front-line defenders in combating illegal trade in wild-
life and wildlife products.

Congress has amended the Lacey Act many times since 1900. In
2008, stronger protections were added for plants, notably timber.
Simply put, the plant amendments will bring plants under the
same standards as all wildlife species that have been protected by
the Lacey Act for over the last 100 years. The 2008 plant amend-
ments were supported by a broad coalition of trade associations,
environmental organizations, and unions. The Service is working
with our Federal partners to implement the 2008 plant amend-
ments. These amendments provide relatively new statutory author-
ity, and agencies are working on their implementation.

The declaration requirement is being implemented in phases, in
order to minimize any undue effects on trade in illegal wood prod-
ucts. The Service is currently working with APHIS to finalize a
rule to define the terms “common cultivar” and “common food
crop,” which are exempt from Lacey Act plant requirements.

Providing clear definitions for these terms will facilitate contin-
ued legal trade in these plant species. The Administration is ex-
ploring other possible policies to address plant products manufac-
tured prior to 2008. APHIS has provided almost 3,000 declarations
to the Service, Customs, and Border Protection, and the Depart-
ment of Justice, in support of enforcement Agency investigations.

Service special agencies are currently pursuing three investiga-
tions of potential violations of the 2008 plant amendments. A re-
cent case involving a domestic guitar manufacturer ended last Au-
gust with a criminal enforcement agreement in which the firm ac-
cepted responsibility for illegal actions.

Congress can improve the 2008 plant amendments by making
sure that the agencies tasked to enforce them have the resources
to do so. The Service cannot fully allocate the resources needed to
pursue the international organized crime we know to exist in this
arena without pulling resources from other enforcement respon-
sibilities. The number of Service law enforcement officers has re-
mained essentially the same since 1978. Due to sequestration, we
are not able to hire a new class of 24 law enforcement officers in
Fiscal Year 2013.

In contrast, illegal trade has grown in sophistication. The global
economy for wildlife products has expanded. And new law enforce-
ment mandates have been enacted. Congress can also strengthen
the Service’s position to address trans-national wildlife and timber
trafficking by supporting our plans to station senior special agent
international attachés in key regions overseas, including Asia, Afri-
ca, and South America.

Wildlife trafficking is increasing, becoming a transnational crime
involving illicit activities in two or more countries and often two or
more global regions. Cooperation between nations is essential to
combat this crime. The 2008 Lacey Act amendments were a signifi-
cant environmental accomplishment.

We appreciate your Subcommittee holding this hearing to learn
about the progress being made to implement the plant amend-
ments and to evaluate their effectiveness. We look forward to con-
tinuing to work with the Subcommittee on this issue, and we would
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be pleased to answer any further questions you or the Members
may have. Thank you.
[The prepared statement of Mr. Guertin follows:]

Statement of Stephen D. Guertin, Deputy Director, U.S. Fish and Wildlife
Service, Department of the Interior

Good morning Chairman Fleming, Ranking Member Sablan, and Members of the
Subcommittee. I am Stephen Guertin, Deputy Director for the U.S. Fish and Wild-
life Service (Service), in the Department of the Interior (Department). I appreciate
the opportunity to testify before you today to provide an update on implementation
of the 2008 plant amendments to the Lacey Act. Simply put, the plant amendments
bring plants under the same standards as all wildlife species that have been pro-
tected by the Lacey Act for the last hundred years.

The Service is one of the lead federal agencies for enforcing the Lacey Act (16
U.S.C. §§3371-3378), a long-standing law that prohibits trafficking in illegally
taken fish, wildlife, and plants. The Service also enforces many other U.S. laws that
protect wildlife, including the Endangered Species Act, the Marine Mammal Protec-
tion Act, and the Migratory Bird Treaty Act. The Lacey Act complements and
strengthens our ability to enforce these and other statutes. The Lacey Act also
strengthens our ability to enforce the provisions of the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES), an international
treaty signed by 178 countries, including the United States, to prevent species from
becoming endangered or extinct because of unregulated international trade.

The Service’s 216 special agents work on some 13,000 investigations each year in-
volving complex, high-impact wildlife crimes. These wildlife crimes include highly
endangered species such as elephants, rhinos, tigers, and sea turtles; rainforests in
the tropics; wildlife habitat in the United States; and native species like bears, gin-
seng, turtles, and paddlefish that are poached in violation of state laws. Our agents’
efforts to stop wildlife smuggling pit them against transnational organized networks
and criminals conducting high-profit, black market trade valued in the billions of
dollars. Our agents are responsible for covering the nearly four million square miles
of land that make up this country. They are an extraordinary group of public serv-
ants focused on combating illegal taking and trafficking of wildlife, plants and wild-
life and plant products in the United States.

We have 136 wildlife inspectors stationed at 38 of the more than 400 U.S. Cus-
toms ports of entry throughout the country. Last year they processed approximately
187,000 declared shipments of wildlife and wildlife products worth more than $4.4
billion, supporting jobs and economic development for businesses large and small.
Wildlife inspectors are also our front line defenders in combating illegal trade in
wildlife and wildlife products. They utilize the Lacey Act to help stop the import
of injurious species that could devastate our native ecosystems and industries if ille-
gally imported or smuggled into the country.

The Service also employs 393 Federal Wildlife Officers who serve as the uni-
formed police force and conservation officers for the 561 National Wildlife Refuges
and 38 Wetland Management Districts in the United States and territories, com-
prising approximately 150 million acres of the National Wildlife Refuge System
(NWRS). They also regularly conduct enforcement operations off of NWRS lands en-
forcing the provisions of the Migratory Bird Treaty Act. These officers perform the
full range of law enforcement duties, including patrols, surveillance, investigations,
apprehensions, participation in raids, detentions, seizures and arrests, and inter-
action with the judicial system. In addition to the Service, each of the land man-
aging agencies within the Department including the National Park Service, Bureau
of Land Management, Bureau of Reclamation and the Bureau of Indian Affairs en-
force the Lacey Act across hundreds of millions of acres of public and tribal lands.

These agents and officers depend on the Lacey Act to do their work. The Lacey
Act is the single most effective law to protect wildlife and plants available in the
United States. Its prohibitions protect animal and plant resources from rapacious
exploitation here and around the world. Its penalties make prison sentences and sig-
nificant fines a real possibility for hard-core profiteers; reduce financial incentives
for wildlife and plant trafficking; and provide real deterrents for wildlife crime. No-
tably, the Lacey Act also supports those businesses that engage in legitimate wild-
life and plant trade here and abroad by ensuring a level playing field and helping
to secure the continued commercial availability of natural resources needed by U.S.
businesses by supporting domestic and foreign conservation laws. The Lacey Act
shows that our Nation’s commitment to wildlife and plant conservation goes beyond
words to encompass action. This law equips law enforcement officers with the tools
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they need to conduct investigations and bring criminals to justice, while leveling the
playing field for businesses that follow the rules.

Historical Background

The Lacey Act was the Nation’s first federal wildlife protection law. Its passage
in 1900 was prompted by growing concern about interstate profiteering in illegally
taken game species and the impact of that trafficking on states and their wildlife
resources.

The original law made it illegal to transport from one state or territory to another
wild animals or birds killed in violation of state or territorial law. According to the
House Committee Report from the 56th Congress, its “most important purpose” was
“to supplement the state laws for the protection of game and birds.” It also banned
the importation of injurious wildlife that threatened crop production and horti-
culture in this country. In its original version, the Lacey Act focused on helping
states protect their resident wildlife.

Congress expanded the Lacey Act through amendments several times during the
law’s first century. One of the most significant of these amendments occurred in
1935, when Congress extended the Lacey Act’s prohibitions on interstate commerce
to include wildlife and birds taken in violation of federal or foreign law.

Amendments enacted in 1981 expanded the scope of the statute to: include certain
unlawfully harvested fish; increase penalties for trafficking; strengthen tools for en-
forcement; apply prohibitions on interstate and international trafficking to any type
of wild animal; and extend protection to certain wild plants. The 1981 amendments
also added tribal laws and U.S. treaties to the list of underlying laws upheld; incor-
porated strict liability forfeiture provisions consistent with other resource laws; and
established criminal felony liability for those buying or selling protected specimens
of fish or wildlife that they knew had been taken and transported in violation of
an underlying law.

2008 Plant Amendments

The most recent amendments to the Lacey Act were passed by Congress and
signed into law on June 18, 2008, as part of the Food, Conservation, and Energy
Act of 2008 (Pub. L. 110-246). They expanded the definition of plants covered by
the Act, and similarly expanded and clarified the predicate violations that could
trigger the Lacey Act.

Under the 2008 amendments, it is unlawful to import, export, sell, receive, ac-
quire or purchase in interstate or foreign commerce any plant that was taken in vio-
lation of a federal, state, tribal or foreign conservation law. The statute specifies
that the underlying laws that trigger a plant trafficking violation include laws and
regulations that:

e Protect the plant;

e Regulate the (i) theft of plants, (ii) taking of plants from a park, forest reserve,
or other officially protected area, (iii) taking of plants from an officially des-
ignated area, or (iv) the taking of plants without, or contrary to, required au-
thorization;

e Require the payment of royalties, taxes or stumpage fees for the taking, posses-
sion, transportation or sale of any plant; and

e Govern the export or transshipment of plants.

The amendments were supported by the Bush Administration as part of its Presi-
dential Initiative against Illegal Logging. The initiative responded to widespread
concerns about the environmental and economic impacts of illegal logging. Both Re-
publicans and Democrats supported the amendments as a way to protect jobs from
unfair and illegal logging practices.

The Lacey Act plant amendments were supported by more than 50 trade associa-
tions, non-profits, and unions, representing the entire range of stakeholders, as well
as members of both parties in Congress. This broad support was driven by concerns
that illegal logging has a negative impact on biodiversity, indigenous peoples, the
global climate, and on U.S. businesses that operate by the rules.

In particular, the law received strong support from the U.S. forest products indus-
try. The 2008 amendments help ensure that all businesses, including foreign compa-
nies that send their goods into this country, are operating on a level playing field.

The amendments equipped the United States with tools for addressing timber
trafficking and discouraging illegal logging. They provided a new definition of the
term “plant” making it clear that (with some limited exceptions) the prohibitions
apply to plant products as well as whole plants. Specifically, the term “plant” was
defined as “any wild member of a plant kingdom, including roots, seeds, parts, or
products thereof, and including trees from either natural or planted forest stands.”
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The inclusion of “products” parallels wildlife provisions in the Lacey Act, which
cover not only live fish and wildlife, but also products made from them.

The amendments also added a declaration requirement for plant products. This
mandate is similar to the requirement for the declaration of wildlife imports and
exports established by the Endangered Species Act, which also applies to all wildlife
and wildlife products, whether protected under a specific conservation law or not.

The U.S. Department of Agriculture’s Animal and Plant Health Inspection Service
(APHIS), operating within available funding, has implemented and enforced the
amendments with respect to the declaration process. As in the past, the Fish and
Wildlife Service remains responsible for conducting criminal investigations of Lacey
Act violations, including those authorized by the plant amendments. While APHIS
has long had a role in implementing CITES requirements for plant trade, the agen-
cy was assigned new responsibilities with respect to developing and implementing
a declaration system and collecting and maintaining the resulting plant import
data.

Importance of the Lacey Act

Today the Lacey Act makes it unlawful to traffic in fish, wildlife, or plants taken,
possessed, transported, or sold in violation of federal, state, foreign, or tribal con-
servation law, treaty, or regulation. It allows the United States to help states,
Tribes, and countries worldwide protect their natural resources by discouraging a
U.S. market and U.S. demand for illegally obtained plants and wildlife. The law is
a critical cornerstone for resource protection and conservation law enforcement.

Under the Lacey Act, Service law enforcement agents expose illegal guiding oper-
ations (i.e., guided hunting trips) profiteering in state, tribal, and federally protected
species and pursue cases involving the illegal large-scale commercial exploitation of
wildlife and plant resources in violation of state, tribal, or federal law. The Lacey
Act provides a unique mechanism for states and Tribes to address crimes within
their borders by out-of-state or non-tribal guides and hunters as well as the inter-
state sale or international export of unlawfully acquired U.S. wildlife or plants.
Such sales fuel the market for certain species, putting domestic wildlife and plant
populations increasingly at risk. Illegal commercialization of wildlife is a real and
present threat to conservation.

On the international front, the Lacey Act provides an essential tool for combating
large-scale exploitation of natural resources in developing nations and the subse-
quent smuggling and interstate commerce in foreign and shared species protected
and regulated under federal laws, international treaties such as CITES, and the
conservation laws of other countries. Its provisions give the Justice Department ac-
cess to powerful enforcement tools which enable the Department to bring charges
against international organized crime rings and criminals who knowingly and delib-
erately traffic in the world’s most imperiled species and in its most important nat-
ural resources, such as fisheries and timber. Trafficking in illegally harvested wood,
for example, is estimated to generate proceeds of approximately $10 billion to $15
billion annually worldwide, according to a 2012 report by the World Bank.

The existence and enforcement of the Lacey Act’s foreign law provisions have
made the United States a leader and role model for countries around the world—
particularly those that, like the United States, have long been major markets for
wildlife and plant resources illegally taken in developing countries that struggle to
feed their people, let alone protect their wildlife, plants, and forests. Through these
provisions, our Nation holds itself accountable for stopping illegal trade in natural
resources involving interests in our country, and recognizes and supports the efforts
of other countries to level the playing field for legitimate businesses who manage
their natural resources responsibly.

Implementation of the 2008 Plant Amendments

In terms of implementing the 2008 plant amendments, the declaration require-
ment is being enforced in phases so as to minimize any potential undue effects on
trade in legal wood products. The Service is currently working with APHIS to final-
ize a rule to define the terms “common cultivar” and “common food crop”, which are
excluded from Lacey Act plant requirements. Providing clear definitions of these
terms will facilitate continued legal trade in these plant species. The Service is also
working with other interagency group members to explore other possible policies to
address plant products manufactured prior to 2008.

APHIS makes Lacey Act plant import declarations available to the Service, Cus-
toms and Border Protection, and the Department of Justice, upon written request,
should they be needed for investigations. APHIS has provided almost 3,000 declara-
tions pursuant to the 2008 plant amendments to the Service, Customs and Border
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Protection, and the Department of Justice in support of the enforcement agencies’
investigations.

Service special agents are currently pursuing three investigations of potential vio-
lations of the 2008 plant amendments. A recent case involving the Gibson Guitar
Company ended last July with a criminal enforcement agreement. In the agreement,
the firm accepted responsibility for continuing to purchase rare wood from
Madgascar after Madagascar had banned the sale and export of such wood. Gibson
agreed to over $600,000 in penalties including the forfeiture of wood imported after
implementation of the ban.

The Service has not conducted a comprehensive review of the effect of the 2008
plant amendments; however, we strongly support this law, which, in 2011, has been
cited by United Nations Agencies and the World Future Council as one of the
world’s top three forest conservation laws in 2011. Congress can improve the 2008
plant amendments by making sure that the agencies tasked to enforce them have
the resources to do so. The Service cannot fully allocate the resources needed to pur-
sue the transnational organized crime we know to exist in this arena without pull-
ing resources from other enforcement responsibilities. The number of Service law
enforcement officers has remained essentially the same since 1978. Due to seques-
tration, the Service was not able to hire a new class of 24 law enforcement officers
in fiscal year 2013. In contrast, illegal trade has grown in sophistication, the global
economy for wildlife products has expanded, and new law enforcement mandates
have been enacted.

Congress can also strengthen the Service’s position to address transnational wild-
life and timber trafficking by supporting our plans, as identified in the President’s
fiscal year 2014 Budget, to station senior special agent international attachés in key
regions overseas (including Africa, Asia, and South America) and by working with
the Service to make needed adjustments in laws so that it can be fully utilized in
the investigation and prosecution of international criminal syndicates. The Service
budget request for fiscal year 2014 provides $68.3 million for the law enforcement
program to investigate wildlife crimes and enforce the laws that govern the Nation’s
wildlife trade. Wildlife trafficking is increasingly a transnational crime involving il-
licit activities in two or more countries and often two or more global regions. Co-
operation between nations is essential to combat this crime. Investigations of
transnational crime are inherently difficult, and they become even more so without
organizational structures to facilitate this cooperation. This request of $6.1 million
above the 2012 appropriation also includes funding to foster these needed partner-
ships to address technical challenges in the science of wildlife forensics.

The 2008 Lacey Act plant amendments were a significant environmental accom-
plishment. We urge Congress to support continued implementation of this law and
to ensure that the United States remains a leader in the global effort to save forests
and protect the planet and its people.

Conclusion

I would like to thank the Subcommittee for your continued support for the con-
servation and protection of fish, wildlife, and plants throughout the world. Thank
you for the opportunity to present testimony on the 2008 plant amendments to the
Lacey Act. I would be pleased to answer any questions that you may have.

Dr. FLEMING. OK. Thank you, Mr. Guertin. At this point we will
begin Member questioning of the witnesses. To allow all Members
to participate, and to ensure we can hear from all our witnesses
today, Members are limited to 5 minutes for their questions. How-
ever, if Members have additional questions, we can have more than
one round of questioning. I now recognize myself for 5 minutes.

My first question—and this is for both panel members—is what
is your definition of legal logging? Yes, go ahead, Mr. Guertin.

Mr. GUERTIN. Mr. Chairman, your question is what is my defini-
tion of legal and

Dr. FLEMING. Yes.

Mr. GUERTIN. And I assume you relate this to legal and lawful
take of wildlife, plant, or animal species, as we are talking about
here today?

Dr. FLEMING. Yes.
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Mr. GUERTIN. Yes. It would be in accordance with the rules and
regulations and the laws enforced here in the U.S., and also those
of the international community.

Dr. FLEMING. OK. Ms. Bech?

Ms. BEcH. I would defer to the definition that he just gave. We
concur with that.

Dr. FLEMING. OK. Again, for the panel, can a wood product be
sustainable and illegal?

Mr. GUERTIN. Mr. Chairman, your question was can a wood prod-
uct be sustainable and legal?

Dr. FLEMING. Yes.

Mr. GUERTIN. Yes, sir. It can.

Dr. FLEMING. OK. You agree with that, Ms. Bech?

Ms. BECH. Yes, sir.

Dr. FLEMING. OK. All right. It is now 2V2 years since the Animal
and Plant Health Inspection Service was required to submit a re-
port to the Congress characterizing the cost of legal plant imports
and the extent of illegal logging practices and trafficking. Can you
tell me what is the status of this?

Ms. BECH. Yes, sir. I apologize for the delay in completing this
report and providing it to your Committee. We felt like, in devel-
oping the report, it was important to reflect input received from the
stakeholders and the other Federal agencies, and this has taken
some time. We were hoping to have the report ready today, but I
am happy to say that we will be providing the report to you within
the next week.

Dr. FLEMING. OK, thank you. Since APHIS has finished its anal-
ysis, what can you share with us in terms of illegal logging prac-
tices and trafficking?

Ms. BEcH. Well, our piece of the responsibility in implementing
the Lacey Act is focused on just the declarations. And we have
done some monitoring of the declarations and looked at the errors
in that. The report, however, focuses on the work that we have
done to complete the declarations. And I would defer, then, to my
colleague to see if he has any comment on the illegal practice of
logging.

Dr. FLEMING. When you review the declarations, are you just re-
viewing them to ensure accuracy, or to see if it complies with the
law?

Ms. BECH. Yes, sir. We are looking at them for any errors, and
to ensure that they are complying with the declaration. We have
referred some declarations that we found to be problematic to DOJ
and the Fish and Wildlife Service. To date, though, we have done
very minimal monitoring. We have had limited resources. And so
we focused initially on helping to educate and provide outreach, so
}:‘hat people can comply with the declaration, and that has been our
ocus.

Dr. FLEMING. OK. So the focus—and I am not saying this is inap-
propriate—is on accuracy. If you come across issues that may sug-
gest problems, you refer that.

Ms. BECH. Yes, sir. That is correct.

Dr. FLEMING. OK. What is the status of regulations exempting
plant products manufactured prior to May 22, 2008, and those
products containing a de minimis amount of Lacey Act material?
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Ms. BECH. We have implemented what we call a special use des-
ignation pre-amendment. So, for importers who, through due dili-
gence, have tried to determine the genus and the species, but they
are unable to do that for products that pre-date 2008, then we
allow them to use the special use designation on the declaration,
and then they are in compliance with the declaration.

As far as de minimis, we are moving forward. We published an
advance notice of proposed rulemaking in 2011 to determine what
the standard would be for de minimis, and we are moving forward
on rulemaking for that now.

Dr. FLEMING. Wouldn’t it be simpler just to exempt, prior to May
22nd, things that—it seems problematic to try to make that dif-
ference and deal with that. It is such a gray area. Why not just
exempt those prior to May 22nd?

Ms. BEcH. Well, currently, the way the Lacey Act states the re-
quirement is that there must be a declaration. And so, for us to ex-
empt something or to say that you don’t have to require the dec-
laration, we don’t have the authority, currently, to do that.

Dr. FLEMING. So you would require action from this Committee,
perhaps—Congress itself, then—to fix that problem?

Ms. BECH. Yes, sir. We don’t have the authority, currently.

Dr. FLEMING. OK, thank you. All right. My time is up. I yield to
Mr. Sablan for 5 minutes for questions.

Mr. SABLAN. Well, thank you very much, Mr. Chairman. Let me
start.

Ms. Bech, I share Chairman Fleming’s concern on the long-over-
due report the 2008 Lacey Act amendments require. So we look for-
ward to next week’s submission. And we are going to sort of hold
you to your word.

But many wood product importers have applauded your agency’s
phasing implementations of goods to be declared. And your agency
took smart steps toward facilitating the declaration process by
phasing in products based on their degree of processing and com-
plexity of their composition. What other actions have you taken to
facilitate compliance with the 2008 amendments?

Ms. BEcH. Well, I mentioned these in my testimony. We, again,
have some special use designations. So this is where people can
look at things that are common, such as fir and hemlock and West-
ern Cedar, and they can group those together underneath the spe-
cial use designation. It is also used for the pre-amendment, those
things that they can’t tell genus and species of products that were
done before 2008.

We have done a lot of outreach and education. As we have re-
viewed the declaration and we have looked at the errors, we have
gone back to the importers, working with them to correct these er-
rors. And we are also developing our LAWGS data base, which is
a web-based system. We are hoping that will really streamline, in
particular, the paper declaration process. Looking at the errors
that we have seen, we are developing drop-down menus to make
it easier for people to classify the plant units and the common
names and scientific names.

So, we are providing a lot of these kind of efforts and, again, a
lot of outreach and education.
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Mr. SABLAN. Thank you. Mr. Guertin from Fish and Wildlife.
From where I am from, it has been sometimes reported that the
United States authority has been, a lot of the time, charging people
with poaching of the Marianas fruit bat. And there is some truth
to that also, because we were concerned that all she was doing was
bringing fruit bat cases to the court. But I must compliment Fish
and Wildlife for doing that, because it is an endangered species in
the Northern Marianas. But we are talking about logging here
now.

So, let me say that the World Bank estimates that illegal logging
accounts for 50 to 90 percent of the volume of forestry activities in
key producer tropical countries, and 10 to 30 percent of all wood
traded globally. This tragedy is occurring even in formerly pro-
tected forests.

So, how are the 2008 Lacey Act amendments essential in reduc-
ing global trade in illegal timber? And have they set an example
for other countries? I flew into the island of Hispanola, and I see
that half of the island is large with forest and the other half is bar-
ren because of logging, over-logging.

Mr. GUERTIN. Thank you, Congressman. We think that the
amendments are very important, because they tell the world that
the United States will not allow importation of illegally harvested
timber. U.S. businesses dealing in commercial timber scale imports
are responsible for knowing where their timber comes from, as are
other businesses operating in other environments. The United Na-
tions has cited this law as one of its foremost forest conservation
laws enacted in recent years, and both the EU and Australia have
recently enacted laws that are very similar to the 2008 amend-
ments to the Lacey Act.

Mr. SABLAN. All right. And again, after pushing for legislation in
Congress last year to change the Lacey Act, while still under inves-
tigation by the U.S. Department of Justice, the Gibson Guitar Cor-
poration signed a criminal enforcement agreement to avoid further
prosecution.

In addition to admitting to knowingly and intentionally import-
ing wood taken illegally from Madagascar, and agreeing to fines
and forfeitures in excess of $600,000, Gibson was required to de-
velop a Lacey Act compliance program. Can this program serve as
a model for other wood imports?

Mr. GUERTIN. Congressman, we think this is a great case that il-
lustrates why education and outreach to both the timber and music
industries is critical for the Service and all the Federal partners.
Certainly the case and the precedent set by the Gibson case sent
everyone a strong message that the U.S. is serious about enforcing
this law. But we want to focus our efforts rather on outreach, edu-
cation, and a proactive engagement with industry to, rather, tell
the good story and get allies to enlist to work on a common cause
toward achieving the larger policy objective.

Mr. SABLAN. Yes, because we need to work together. Otherwise,
from where I come from, we don’t have bagpipes that we just heard
earlier, but we have guitars and ukeleles strumming.

So, Mr. Chairman, my time is up, I yield back.

Dr. FLEMING. Thank you. The Chair now recognizes Mr. Wittman
for 5 minutes.
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Dr. WiTTMAN. Thank you, Mr. Chairman. Ms. Bech, Mr. Guertin,
thank you so much for joining us today. I want to begin by getting
both of your perspectives on the Lacey Act. Specifically, can you
give me what you believe are the pros and cons of having the Lacey
Act focus on just laws involving conservation?

Mr. GUERTIN. Congressman, we are a conservation organization,
so my testimony will be largely focused on that. But the Lacey Act,
in many ways, is where it all began. This goes back to the 1850s
and the whole development of the common law doctrine that wild-
life, fisheries resources, and plants are there for all American citi-
zens and future citizens to enjoy. And over the last 150 years, our
country has formulated the North American model of conservation,
which puts that premise at the forefront, that these natural re-
sources are for all citizens to enjoy now and in the future for future
generations, as well.

And so, these plant amendments have now brought up the take
of plants and timber products and other things like that under that
purview, as well. But it is our guiding principle, as a conservation
organization, to manage for now and future generations for all citi-
zens to benefit from these natural resources.

Dr. WirTMAN. OK. Ms. Bech?

Ms. BEcH. USDA supports the aim of the Lacey Act in protecting
natural resources from illegal logging and harvesting, as well as
the role in eliminating unfair competition. And so we support the
amendments and our role in that in implementing the declaration.
Thank you.

Dr. WiTTMAN. OK. Let me ask this. I know that there has been
a number of stories and real-life instances where people are dealing
with the 2008 amendments to the Lacey Act, and really has a lot
of people scratching their heads to say, “How in the world are those
folks in the regulated community going to deal with this?”

Can you tell me? What are both of your agencies doing to help
the regulated community deal with these changes to the Lacey Act
in 2008? As you know, for many of them, they have scratched their
heads, they have monumental amounts of paperwork that they
have to go through. And, even then, they are frustrated to say, “I
have no idea what I need to do to comply.”

Can you give me your perspective on what you are doing, or what
you need to do, to assist the regulated community?

Ms. BEcH. Well, I think first we tried to take an approach of a
phased-in approach, so that we dealt with things that were very
clear that could fall underneath the declaration requirements, and
those that were more complex and more difficult have come in fur-
ther phases. And so we are still continuing with that process.

And we have looked at a lot of the issues initially, and maybe
some of the head-scratching that was going on with how to comply.
That is how we geared our outreach and education. We have done
several things, again, to help with that, and address these prob-
lems. And we have actually found that initially it took, we esti-
mated, about an hour-and-a-half to fill out the declaration because
it was so new and difficult. And what we are finding today is we
are estimating it is down to about 30 minutes to file the declara-
tion, due to the outreach efforts that we have done.
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And also, I think that the creation of our new data base, the
LAWGS, that is going to be very, very helpful for those that are
still struggling with paper declarations. And so it is numerous
steps like this included in my testimony.

Dr. WiTTMAN. Thank you. Mr. Guertin?

Mr. GUERTIN. Thank you, Congressman. We are trying to focus
our efforts largely on education and outreach and partnering with
the commercial sector, sending our personnel to trade organizations
and conferences and meetings, outreach seminars, talking about
what the requirements are and how we are trying to streamline
compliance. We are focusing less of our effort on going after pros-
ecution of individual violations, but rather, focusing our limited law
enforcement, if we need to, on criminal-level commercial exploi-
tation of these wood products overseas.

Dr. WITTMAN. Let me ask you all a couple of questions I want
to try to get in before my time is up. Just simple yes-or-no answers.

Do you believe that the 2008 amendments to the Lacey Act are
reasonable? Ms. Bech?

Ms. BECH. Yes.

Dr. WITTMAN. Mr. Guertin?

Mr. GUERTIN. Yes, Congressman, from our perspective.

Dr. WITTMAN. Do you believe that there are any changes that are
needed to those amendments in any future reauthorizations? Ms.
Bech?

Ms. BECH. Well, we believe we have the regulatory authority and
flexibility now, with our current administrative processes, to deal
with the challenges.

Dr. WiTTMAN. OK. Mr. Guertin?

Mr. GUERTIN. We would concur, Congressman. The legislation
could stand, and we could work with the Federal family to stream-
line some of the procedural requirements.

Dr. WITTMAN. So you believe, then, the statutory authority could
be refined in order to make sure that the process is streamlined?

Mr. GUERTIN. I don’t think we would need to amend the legisla-
tion, Congressman. We could work within the existing legislation
to streamline the processes.

Dr. WiTTMAN. Do you believe that you have achieved that now,
currently, Ms. Bech?

Ms. BECH. I believe that we still have some work to do, and that
as we continue to develop the data base and continue focusing on
some of the issues and challenges we face, we have other means
and flexibility in working with our inter-agency partners to address
those in administrative ways.

Dr. WITTMAN. Mr. Guertin, quickly, yes or no?

Mr. GUERTIN. Yes.

Dr. WitTMAN. OK. Thank you. Mr. Chairman, I yield back.

Dr. FLEMING. The gentleman yields back. The Chair now recog-
nizes Mr. Lowenthal for 5 minutes.

Dr. LOWENTHAL. Thank you, Mr. Chairman, for holding this
hearing. And thank you to the witnesses for attending today. I
admit, as a new Member, and like many Americans, I was not fa-
miliar with the Lacey Act before coming to Congress. But after
learning about this landmark wildlife protection law, it quickly be-
came apparent that the Act has broad public support, from indus-
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try to environmental NGO’s, because of the effective job that it has
done in protecting American jobs threatened by the illegal wildlife
trade, and in reducing the harvesting of threatened fauna and flora
throughout the world.

For example, I have a letter here that was signed by 55 U.S.
forest products companies supporting the Lacey Act. In the letter
from the forest companies it says, “Our organizations stand in
strong support of the Lacey Act and all that it has accomplished
in addressing the issue of illegal logging worldwide since its pas-
sage in 2008.” I am talking about the recent amendments. “Illegal
logging and the threat posed to the United States in terms of jobs
and forest resources by illegally sourced products throughout the
world is being addressed by the Lacey Act, allowing our industry
to compete fairly in the international market.”

I ask, then, for unanimous consent to place this letter into the
record, Mr. Chair.

Also, the U.S. forest products industry supports the Act because
it helps to create a level playing field for U.S. forest product compa-
nies, preventing them from being undermined by illegal loggers.
This has contributed to a 70 percent increase in U.S. forest prod-
ucts over the past few years, while most other global exporters
have remained flat, or have declined, according to the Hardwood
Federation. This translates into more jobs and a stronger U.S.
economy.

So, therefore, the Lacey Act has also had a significant role in re-
ducing illegal global deforestation, which has contributed to a 22
percent decline in illegal logging, according to the non-partisan
think tank, The Chatham House. This reduction in illegal logging
has helped to combat climate change by eliminating an estimated
one billion tons of greenhouses gases, an amount nearly equivalent
to the annual emissions from Japan.

I also then ask for unanimous consent to place into the record
a letter supporting the Lacey Act from over 30 environmental
groups to the record. These numerous and substantial benefits ex-
plained why the law has such broad-based support from environ-
mental groups, unions, and industry.

[The letters submitted for the record by Mr. Lowenthal follows:]

LETTER SUBMITTED BY THE U.S. FOREST PRODUCTS INDUSTRY

JUNE 4, 2012

Dear U.S. House of Representatives:

Our organizations stand in strong support of the Lacey Act and all that it has
accomplished in addressing the issue of illegal logging worldwide since its passage
in 2008. We strongly oppose legislation such as H.R. 3210, The Retailers and Enter-
tainers Lacey Implementation and Enforcement Fairness Act, H.R. 4171, the Free-
dom from Over-Criminalization and Unjust Seizures Act (FOCUS) Act of 2012 which
weaken this important law, and/or the amendments being offered by Subcommittee
Chairman Fleming.

The U.S. forest products industry produces about $175 billion in products annu-
ally and employs nearly 900,000 men and women in good paying jobs. The industry
meets a payroll of approximately $50 billion annually and is among the top 10 man-
ufacturing sector employers in 47 states. An industry study prior to passage of the
2008 Lacey Act amendments estimated that illegal logging cost the U.S. forest prod-
ucts industry some $1 billion annually in lost export opportunities and depressed
U.S. wood prices.

Because of the seriousness of this issue, our industry has worked within a unique
coalition that also includes environmental groups, labor organizations, retailers and
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others to amend the Lacey Act, and to encourage full and timely implementation.
The coalition has continued consensus talks in the U.S. Senate.

The U.S. forest products industry has a proud tradition of providing sustainable
and legal resources to our customers both domestically and around the world. Illegal
logging and the threat posed to U.S. jobs and forest resources by illegally sourced
products throughout the world is being addressed by the Lacey Act, allowing our
industry to compete fairly in the international market. Please oppose H.R. 3210
(The RELIEF Act), HR. 4171 (The FOCUS Act), the Fleming amendment to
H.R. 3210, and other amendments that weaken and undermine the Lacey Act. We
stand ready to work with you and your colleagues on finding alternative approaches.

Sincerely,
Please See Attached for Full List of Signatures

Action Floor Systems Alabama Missouri Forest Products Assoc.
Forestry Assoc. American Forest & Paper Assoc. National Alliance of Forest Owners
American Forest Resource Council National Hardwood Lumber Assoc.
American Forest Foundation National Wood Flooring Association
American Hardwood Export Council NewPage Corp.

Anderson Hardwood Floors Northeastern Loggers Assoc.
Appalachian Hardwood Manufacturers Inc. Northern Hardwoods

Associated Oregon Loggers, Inc. Northland Forest Products

Atlanta Hardwood Corp. Oregon Forest Industries Council
California Redwood Assoc. Oregon Women in Timber
Columbia Forest Products Pennsylvania Lumbermens Mutual Insurance Co.
Domtar Penn-York Lumbermen’s Club
Empire State Forest Products Assoc. Plum Creek Timber Co.

Emporium Hardwoods Resolute Forest Products

Graphic Packaging International Rock-Tenn Co.

Hardwood Federation The Rossi Group

Hardwood Manufacturers Assoc. Scotland Hardwoods

Hardwood Plywood & Veneer Assoc. The Shannon Lumber Group
Highland Hardwood Sales Shannon Plank Flooring
International Paper Co. Shaw Industries Group

Kentucky Forest Industries Assoc. Tennessee Forestry Assoc.

Lake States Lumber Assoc. Texas Forestry Assoc.

Mallery Lumber Co. Timber Products Co.

Maple Flooring Manufacturers Assoc. Treated Wood Council

Maxwell Hardwood Flooring Virginia Forestry Assoc.

Minnesota Forest Industries Western Hardwood Assoc.

Minnesota Timber Products Assoc. Wood Component Manufacturers Assoc.

LETTER SUBMITTED FOR THE RECORD BY: 350.0RG; BLUE GREEN ALLIANCE; CENTER
FOR BIOLOGICAL DIVERSITY; CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW;
CLEAN AIR TASK FORCE; DOGWOOD ALLIANCE; EARTH DAY NETWORK; ENVIRON-
MENTAL INVESTIGATION AGENCY; FOREST STEWARDSHIP COUNCIL-UNITED STATES;
FOREST TRENDS; FRIENDS OF THE EARTH; GLOBAL WITNESS; GREENPEACE; INTER-
NATIONAL FUND FOR ANIMAL WELFARE; LEAGUE OF CONSERVATION VOTERS; NA-
TIONAL WILDLIFE FEDERATION; NATURAL RESOURCES DEFENSE COUNCIL; OLYMPIC
FOREST COALITION; RAINFOREST ACTION NETWORK; RAINFOREST ALLIANCE
REVERB; SAINT LOUIS Z0O; SIERRA CLUB; SOUND & FAIR; SUSTAINABLE FUR-
NISHINGS COUNCIL; THE FIELD MUSEUM; THE LANDS COUNCIL; THE MADAGASCAR
FAUNA GROUP; THE NATURE CONSERVANCY; UNION OF CONCERNED SCIENTISTS;
UNITED STATES GREEN BUILDING COUNCIL; UNITED STEEL, PAPER AND FORESTRY,
RUBBER, MANUFACTURING, ENERGY, ALLIED INDUSTRIAL AND SERVICE WORKERS
INTERNATIONAL UNION (USW); WILDLIFE CONSERVATION SOCIETY; WORLD WILD-
LIFE FUND

JUNE 6, 2012

Dear Representative:

On behalf of our millions of members and supporters, we urge you to oppose
H.R. 4171: The Freedom from Over-Criminalization and Unjust Seizures Act of
2012 (FOCUS Act), and H.R. 3210: The Retailers and Entertainers Lacey Imple-
mentation and Enforcement Fairness Act (RELIEF Act), as well as any other
amendments under consideration that would undermine the Lacey Act. The RE-
LIEF and FOCUS Acts will hurt American businesses and severely
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undermine longstanding U.S. leadership in global conservation and curbing
illegal logging. The Fleming Amendment to H.R. 3210 would be equally
damaging and would do nothing to address the concerns outlined below.

Responding to the economic and environmental costs of illegally traded timber,
the Lacey Act was amended in 2008 with overwhelming bipartisan support from
Congress, industry, labor and environmental organizations to make it unlawful to
trade timber and wood products or other plants taken in violation of the laws of
either a U.S. state or a foreign country.

With illegal logging costs to the U.S. timber and wood products industry esti-
mated at approximately $1 billion per year, the consequences of undercutting this
law are significant. In an October 11, 2011 letter to Congress more than 15 U.S.
trade associations underscored that “Illegal logging threatens U.S. jobs by allowing
unfair competition in wood commodities throughout the world and destroys the
world’s forests.” When the U.S. government combats illegal logging, this promotes
the use of sustainably and legally sourced U.S. forest products. This ensures that
the U.S. forest products industry can compete on a level playing field, thereby boost-
ing its strength and supporting U.S. jobs.1

After four years, the 2008 amendments are already showing impressive results.
Illegal logging is on the decline, as much as 25% worldwide, with reductions as high
as 50-70% in some key countries. Companies around the globe are changing the
way they make sourcing decisions and monitor their supply chains. Consistent en-
forcement over time is essential to solidify these new behaviors so they become com-
mon practice. Signatories to the October 11th letter urged, “that no legislative ac-
tion be taken to diminish the contributions of the Lacey Act to these important ob-
jectives.”

H.R. 3210, the Retailers and Entertainers Lacey Implementation and En-
forcement Fairness Act (RELIEF) Act, would destroy the effectiveness
of three key provisions of the Lacey Act responsible for driving positive
change:

o Import Declaration. H.R. 3210 would remove the requirement for manufactur-
ers and retailers of all non-solid wood products to know what kind of wood they
are trading. Knowing the type and source of wood is essential to ensuring legal-
ity, one of the centerpieces of the Lacey Act. Among the multitude of products
this would exempt, this measure would explicitly exclude pulp and paper from
any future requirement to document its wood source. Pulp, paper, paperboard,
and the products made from them are by far the largest segment of imports cov-
ered by the Lacey Act amendments. Excluding pulp and paper alone risks kill-
ing good paying manufacturing jobs in an industry that employs almost 400,000
people in forty-two states with a combined $30 billion in annual compensation.2

The agencies of jurisdiction have already decided to implement the declaration
requirement in a phased manner to allow industry time to prepare. In addition,
leading retailers, importers, producers, labor and environmental groups have
developed a careful consensus on recommendations to improve implementation
of the declaration. This measure would ignore that consensus.3

e Significant penalties to deter illegal-sourcing. The law has been effective
in part through the deterrent effect it has on bad operators, who perceive their
risk of being prosecuted or having goods seized as a reason to change behavior.
H.R. 3210 would remove this impetus for change by limiting penalties for all
“first infractions” to a minor fine of $250, regardless of size of the company, vol-
ume or value of the illegal product. This provision would likely impact a case
currently under investigation involving significant quantities of precious wood
allegedly logged illegally in the biodiversity-rich forests of Madagascar.

e Forfeiture of illegally-obtained product. Under the Lacey Act, ill-gotten
gains are subject to confiscation, as is U.S. standard practice for dealing with
illegal goods. H.R. 3210 would instead allow for all major manufacturers to
keep wood that has been proven to be stolen, regardless of the severity of evidence

1The U.S. forest products industry produces about $175 billion in products annually and em-
ploys nearly 900,000 men and women in good paying jobs. The industry meets a payroll of ap-
proximately $50 billion annually and is among the top 10 manufacturing sector employers in
47 states.

2United States Department of Labor, Occupational Safety and Health Administration: http:/
/www.osha.gov/SLTC/pulppaper/index.html & American Forests and Paper Association: http://
www.afandpa.org/PulpAndPaper.aspx.

3The more than 50 organizations supporting the consensus process are also now discussing
the proper treatment of composites in detail. For reference, the 2009, 2010 & 2011 consensus
statements are available at http:/www.eia-global.org/LaceyActConsensusStatements.
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of illegal logging. Without the threat of losing merchandise that has been ac-
quired in contravention of the law, what is the incentive to ensure legal
sourcing?

Contrary to arguments that this bill will benefit musicians, a number of promi-
nent musicians have signed a pledge stating that they support the Lacey Act and
oppose current efforts underway to weaken the law, such as the RELIEF Act.* This
pledge also urges lawmakers to help ensure that the music industry has a positive
impact on the environment rather than contributing to forest destruction and
human rights abuses.

H.R. 4171, the Freedom from Over-Criminalization and Unjust Seizures Act
(FOCUS) Act, removes all criminal penalties as well as the need to com-
ply with foreign laws from the entire Lacey Act.

e Foreign Laws. The scope of foreign laws covered is explicitly identified and de-
scribed for the purposes of capturing those laws most relevant to stopping ille-
gal trade in wildlife and plant products. The FOCUS Act proposes to remove
these protections, leaving legitimate business operators once again vulnerable
to being undercut by illegal competitors. It also seriously hampers enforcement
of the Endangered Species and Marine Mammal Protection Acts as well as the
Convention on the International Trade of Endangered Species (CITES) because
violations of these measures are often enforced under the Lacey Act.

e Criminal Penalties. Criminal penalties are an essential part of the Lacey Act,
as civil penalties alone will not be strong enough to deter the organized crime
and criminal mafias that are often at the heart of illegal logging and wildlife
trafficking operations. As a World Bank report from March 2012 makes clear,
an effective fight against this scourge has to look beyond the poor loggers in
the forest or the petty criminals, and focus on those who are truly enriched by
this illicit activity.

Further, if the Lacey Act is decriminalized, violators will not be subject to federal
search warrants and may very well be in a “safe harbor” simply by crossing state
lines. Illegal commercialization of fish, wildlife and plants is often sophisticated,
well financed and often engaged in other illegal activities. When these ventures
cross state lines, as they almost always do, the resources of the U.S. Fish and Wild-
life Service and the enforcement powers allowed under the current Lacey Act are
essential to a successful prosecution. The proposed changes will likely take the U.S.
Fish and Wildlife Service out of the picture and make effective enforcement of inter-
state violations virtually impossible.

We are committed to working with Members of Congress, companies, NGOs,
Agencies, and other interested stakeholders in developing rules that ensure effective
implementation of the Lacey Act and maintain its environmental integrity. Now is
the time for sensible dialogue to ensure the Lacey Act amendments of 2008 remain
strong while addressing reasonable concerns. Dismantling the principal tenets of the
law is misguided and would be a travesty for American businesses and global con-
servation efforts.

We urge you to oppose H.R. 3210, H.R. 4171 and any related amendments, in-
cluding the Fleming Amendment, which would bring sweeping changes to under-
mine 1mplementation and enforcement of this incredibly effective century-old law.

Dr. LOWENTHAL. So, this is my question in the time. To help me
understand, from the Administration’s point of view, how the Ad-
ministration views the Act as being effective, do they believe that
it has been as effective as I have stated by these groups? And what
have been the major complaints about the Act that you are hear-
ing? I would ask both witnesses.

Mr. GUERTIN. Thank you, Congressman. Yes, we think it has
been a very effective addition to the Act to help in the larger con-

4This pledge has been signed by: Mick Jagger, Sting, Bonnie Raitt, Willie Nelson, David Cros-
by, Dave Matthews Band, Bryan Adams, Bob Weir, Sarah McLachlan, Lenny Kravitz, Jack
Johnson, Jason Mraz, Maroon 5, Lily Allen, Lana Del Rey, Simon Le Bon (Duran Duran),
Debbie Harry, Jools Holland, Barenaked Ladies, Brad Corrigan (Dispatch), Pat Simmons
(Doobie Brothers), Brett Dennen, My Morning Jacket, Guster, The Cab, Ryan Dobrowski and
Israel Nebeker (Blind Pilot), Ray Benson (Asleep at the Wheel), Of A Revolution (0.A.R.), Jack
Antonoff, Razia Said, Richard Bona, and over 40,000 other musicians and individuals from
around the world. Full text of the pledge can be viewed: http:/www.reverb.org/project/lacey/
index.htm.




25

servation goals our agency pursues with all of the other Federal
agencies. We are trying to work through some of the very legiti-
mate concerns our partners in private industry have expressed to
us about some of the procedural requirements that——

Dr. LOWENTHAL. So it is the procedural requirements.

Mr. GUERTIN. Yes, Congressman. Much as many of these envi-
ronmental statutes and requirements—what our partners and in-
dustry are seeking is certainty and decisions from the Federal Gov-
ernment whether they can move forward or not. And what we are
working on with APHIS and the other Federal partners is to give
industry that certainty and that ability to move forward with legiti-
mate business purposes.

Dr. LOWENTHAL. Thank you.

Ms. BeEcH. APHIS’s piece of implementing the Act is on the dec-
laration process. And so, the things that we have heard the import-
ers say that are difficult with that initially have been researching
the product and the sources for the products, and then the more
administrative piece of just complying with filing the declarations.

We have, of course, as I have stated earlier, done many things
to help with outreach and education, looking at the common errors,
going back and providing information to the importers, so that it
makes it easier for them to comply.

Dr. LOWENTHAL. So you think that the complaints that you have
heard can be corrected internally, without any other legislative
changes?

Ms. BECH. Yes, sir. We believe that we have enough flexibility
within our regulatory framework and our administrative processes
right now to address the concerns that have been raised to date.

Dr. LOWENTHAL. Thank you. I yield back my time.

Dr. FLEMING. The gentleman yields back. Next Mr. Thompson is
recognized for 5 minutes.

Mr. THOMPSON. Thank you, Chairman.
lkDr. FLEMING. You can defer your time to someone else, if you
ike.

Mr. THOMPSON. No, I am ready to go.

Dr. FLEMING. Oh, OK.

Mr. THOMPSON. Yes, yes, I am good to go on the Lacey Act.
Thank you, Mr. Chairman. Thanks for having this hearing. And to
both deputy administrators—thanks, Deputy Administrator, Dep-
uty Director, thanks for being here. As Chair of the Subcommittee
on Agriculture that has jurisdiction over forestry, obviously the
Lacey Act, I think, it is an important piece of legislation, and the
purpose behind it is to deter and hopefully prevent illegal logging.

I think the frustrations that come with is come with every regu-
lation, it comes at the implementation phase. And that is not easy.
You don’t have easy jobs. But we are all charged with trying to do
our best for the citizens to make sure what regulations are nec-
essary, that there is a pathway to compliance. And so, that is why
I appreciate this hearing. It allows us to really talk about some of
those issues.

Deputy Administrator Bech, you mentioned in your testimony
that the amendment directs you to provide legislative recommenda-
tions to Congress to assist with the identification of plants in viola-
tion. I am actually more curious to see what you have found that
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can help you deal with this administratively? And can you give ex-
amples of what you have already done in this regard?

Ms. BECH. Yes, sir. Well, several things. One of the ones we have
mentioned is the de minimis, and looking at that. That further will
clarify products that would fall outside of the requirements.

Certainly we have talked about the definition of the common food
crop and common cultivar. Again, that takes out a major part of
those kinds of products, over 500,000, that would be exempt, then,
from the declaration. So these are just a few of the things, adminis-
tratively. And we are very excited about the Web site, the web data
base that we are providing, which will make——

Mr. THOMPSON. What is the progress of that? What is your
timeline, in terms of implementation? That obviously makes a lot
of sense, in terms of assisting folks to navigate this.

Ms. BEcH. Well, we provided our first webinar to industry groups
on this, and we are beginning to pilot that this summer. We hope
for full implementation in the late fall.

Mr. THOMPSON. OK. Thank you. Deputy Director Guertin, cur-
rently the Lacey Act requires people to exercise due care to learn
whether it is against the law anywhere in the world to transport,
possess, or sell a specific fish, wildlife, or plant product. And yet
the Federal Government has taken the position that it is not their
job to identify what international law might trigger a Lacey Act
violation.

It seems like the law is set up in a way that folks will violate
it no matter what they do. It is difficult enough for probably large,
multi-national companies to keep track of all the international laws
covered by the Lacey Act, but how do we expect an individual mu-
sician, a mom-and-pop business to exercise due care, especially
when there is no data base of international laws to consult? That
lack of a data base is something I saw as striking, actually.

Mr. GUERTIN. Yes, Congressman. And we recognize that is a
great frustration, both for industry and private citizens. Like
APHIS, we are focusing a lot of effort on education, outreach, inter-
pretive materials for folks coming in across the borders through
various mechanisms to relieve some of the uncertainty, particularly
for those who are musicians in the population.

The U.S. just sponsored, at the Congress of Parties conference in
Thailand, CITES, this past spring a new musical passport that will
be implemented mid-next month that would allow American citi-
zens to have one document, instead of having to require them to
obtain a document for every country they travel to. So we are real-
ly trying to pursue some creative solutions to give both private citi-
zens and industry a little more certainty. Because we recognize the
overwhelming majority of commerce is very legitimate—law-abid-
ing citizen, as well as industry.

Mr. THOMPSON. Thank you for sharing what you are doing, in
terms of specific musicians. That is obviously the kind of back-
ground that really got this teed up most recently. But it obviously
expands beyond a guitar or a musical instrument. The folks are
traveling overseas, and they pick up some type of trinket, some
type of souvenir, like we have all done. How do we assure that the
citizens who, quite frankly, find themselves in a situation where
they are being arrested, prosecuted, made an example of, when,
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quite frankly, these are folks who were just acting the way most
innocent tourists do?

Mr. GUERTIN. Sure, Congressman. The Fish and Wildlife Service
or any Federal agency will not try to make a case against anyone
who has unknowingly violated any type of wildlife law. We, again,
try to focus on education, outreach, a lot of just information for peo-
ple. We focus all of our law enforcement at the commercial scale,
where we think we can really make a significant difference with
those bad actors out there who are doing the wholesale take of
plant, fish, wildlife, and other species like that.

If a citizen is caught, unfortunately, it is just, for us, more of a
unfortunate situation. We may or may not confiscate the item, let
them off with a warning. But it is more about education and out-
reach for the individual citizen.

Mr. THOMPSON. Very good. Thank you. Thank you, Mr. Chair-
man.

Dr. FLEMING. The gentleman yields back. Next, Ms. Shea-Porter.

Ms. SHEA-PORTER. Thank you, Mr. Chairman. And I am always
impressed when I look back in history and see how much our fore-
fathers and mothers had the insight and the foresight to see some
of the challenges ahead and to put laws into place to protect our
very precious environment.

And about a week ago I read in the New Hampshire newspaper
that we were having problems—illegal harvesting of eel elvers. And
for those who don’t know, those are baby eels. And I have to admit
I didn’t know that word, either. But the issue existed, and con-
tinues to exist, and so we are grateful for organizations and gov-
ernment agencies such as yours to monitor and to help protect
these resources for this generation and the next generation, as
well.

I, too, am concerned, and I hope we will see that report next
week. There are certain responsibilities that come with that and,
you know, that is given, and I appreciate the fact that you have
addressed that.

So I have questions for both of you. First, how has the difficult
budget climate hindered APHIS’s ability to implement the 2008
Lacey Act amendments? And can you also tell me, please, what im-
pact you expect the sequester to have on your agency, going for-
ward?

Ms. BECH. Yes. Thank you. Well, certainly it wasn’t until just a
few years ago that we actually received any appropriated funds for
helping us implement. We have had very, very limited resources to
provide work for this effort.

We are requesting the $1.445 million for next year, and we are
hopeful that will be supported. Certainly these resources are much
needed. We would continue to add some staff to this effort. We
would look at other innovative ways—enhancing the data base that
we have to help us analyze the information, and looking at other
efforts in providing outreach and education.

So, with the support of the budget, we believe, then, that we will
be able to continue the efforts that we have already begun. Thank
you.
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Ms. SHEA-PORTER. So your workload has increased without the
extra funding to enable you to accomplish all that you hope to ac-
complish, and that we have asked you to.

Ms. BEcH. The workload has increased. And, of course, there is
certainly more that we would like to do, as well. And so, again, we
are hopeful that the budget request will be supported. Thank you.

Ms. SHEA-PORTER. Thank you.

Mr. GUERTIN. Thank you, Congresswoman. Specifically with the
impacts of the sequestration on our law enforcement program, be-
cause of the way this was applied at the sub-activity level, it pre-
cluded us from being able to move forward to hire a new class of
law enforcement agents to add additional capacity. Our solution,
like all the Federal agencies, is we are focusing our efforts with the
folks we do have on board, where we can make the most significant
impacts. But not bringing in that next cadre of folks will have a
long-term effect on our ability to implement the program.

As to moving forward, the President’s budget request for 2014,
which the U.S. Congress is currently evaluating for your consider-
ation through the appropriations process, there are some incre-
mental funding increases in their for our law enforcement program,
which would allow the Service, if Congress appropriates this fund-
ing, to hire an additional five positions overseas in range coun-
tries—specifically in Asia and Africa, for example—as attachés to
work with the international business community, international
countries, education, enforcement, as well as proactive solutions to
keep a better eye and put solutions on the ground for the trade in
wildlife, plants, and fish species as well.

Ms. SHEA-PORTER. OK, thank you. And you can keep your mic
on, because I had one more question for you. After China, the
United States imports more wood products than any other country
in the world. Do the 2008 Lacey Act amendments make it more dif-
ficult to bring illegal wood into the U.S.? And what do you base
your statement?

Mr. GUERTIN. We don’t think it makes it any more difficult for
legitimate businesses to import any type of product in with the new
requirements of the 2008 Lacey Act. What this Act has given the
Federal agencies the ability to do is get a better handle on the ille-
gal importation of some of these products, and for us then to focus
our efforts on those bad actors who are out there.

Ms. SHEA-PORTER. Have you been able to reduce any of the ille-
gal wood coming in by using that?

Mr. GUERTIN. It is only anecdotal information coming in so far,
Congresswoman, but we believe the trend is starting to show up
that there has been an impact on making a difference in some of
this illegal commercial utilization overseas.

Ms. SHEA-PORTER. Which would be good for domestic producers.

Mr. GUERTIN. It would be very good for domestic producers, yes.

Ms. SHEA-PORTER. Thank you, and I yield back.

Dr. FLEMING. The gentlelady yields back. Mr. Harris?

Dr. HARRIS. Thank you very much. And thank you, Mr. Chair-
man and the Committee, for allowing me to sit in in my old Sub-
committee.

Let me just ask a question, just so I get it straight. Now, Ms.
Bech, you are charged with kind of collecting these forms, but you
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don’t investigate them or all. How do they get from you over to
Fish and Wildlife?

Ms. BECH. Yes, sir. That is correct, we don’t do the enforcement
piece. So we are collecting the declarations. We send these over
once a month, and also at request. Like recently, the Department
of Justice has asked for all the paper declarations, and they will
be scanning those and then using those in their enforcement ac-
tions.

Dr. HARRIS. OK. So you are just a passive conduit. I mean you
don’t do anything with those forms. You don’t look at them in any
way, you are a conduit. You collect them and pass them on.

Ms. BECH. Well, we do monitor them.

Dr. HARRIS. But what is monitor? If you are not doing investiga-
tions, what does monitor mean? I mean this sounds just like the
background check for guns. The FBI gets the NICS call, but it
doesn’t do anything. It just hands everything over to ATF. So is
this the same situation? I mean you are not responsible for enforce-
ment at all?

Ms. BEcH. No, sir. We are not——

Dr. Harris. OK. And you collect—was your testimony that if you
had—all these reports were made, you are getting about 40,000 a
month—did you say it would be a whole lot more if everybody had
to report everything? It would be, like, a million a month? Is that
what you said?

Ms. BECH. Yes, sir. That is correct.

Dr. HARRIS. A million a month. And you would just be passing
them—OK. Well, let me get to Mr. Guertin.

So, what peaks your interest in these reports? Because my ques-
tion to you is I have information here, I want to know if it is true,
there are only three ongoing investigations, none of them triggered
by a declaration form. Is that right?

Mr. GUERTIN. There are actually six cases that we have worked
on in the last fiscal year, Congressman. Three have been satisfied,
three are ongoing. In some part, our information was derived from
these declaration forms. I can’t get into the details of those cases,
but they do include commercial exploitation overseas.

Dr. HARRIS. Commercial what?

Mr. GUERTIN. Exploitation of paper product or timber overseas.

Dr. Harris. OK. All six of those?

Mr. GUERTIN. All six of these cases we have looked into have
been wood-related.

Dr. HARRIS. OK. And how many of them were triggered by the
fact that somebody at Fish and Wildlife saw something on one of
these 1.9 million forms?

Mr. GUERTIN. The three cases that are currently under investiga-
tion right now were partly informed by the information derived

Dr. HARRIS. I don’t understand what “partly informed” means,
because it means—somebody’s ears have to go up on something.
Partly informed could mean that it is just part of the investigation.
I mean how many originated because one of these forms trig-
gered—because I am going to an on-demand system, where, obvi-
ously, you wouldn’t see a form. So
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Mr. GUERTIN. I can’t share any further information because this
is an ongoing investigation. We would be glad to sit with you off-
line and go through some of the specifics of this.

Dr. HARRIS. Why? I am just curious; I am relatively new to Con-
gress. Why would offline and online be any different? Are we hid-
ing something from the American people?

Mr. GUERTIN. Not at all.

Dr. HARRIS. Then go ahead and answer my question.

Mr. GUERTIN. These are cases that are under active investigation
right now with us and the Department of Justice.

Dr. HARRIS. Are these national security issues? Look, this is a
congressional inquiry. You are collecting 1.9 million pieces of pa-
perwork causing tens of millions of dollars to American businesses.
I want to know if any of those pieces of paperwork was the origina-
tion of investigation.

Mr. GUERTIN. In part it was, Congressman. But, Congressman,
I will also be honest with you

Dr. HARRIS. Let me tell you how other systems work, like NICS.
You know, ATF doesn’t investigate someone trying to illegally ob-
tain a firearm unless the FBI says, “Someone tried to illegally ob-
tain a firearm, here is the information, go ahead and investigate.”

I want to know if that is how those investigations started. It is
a simple question. It is not a complicated question. I mean did
somebody sitting in an office, wasn’t going to do anything, got a
piece of paper or an electronic form from Ms. Bech’s 1.9 million
submissions and said, “Oh, my gosh, I think there is a crime here,”
or did somebody have a suspicion, got a piece of paper, and contin-
ued to investigate, which would lead to the belief that an on-de-
mand system would work just fine?

This is not a complicated question. There are only six of these.
If you have to go back and take some time to review back at home
at the office, all six, just tell me you need time to review.

Mr. GUERTIN. Congressman, you won’t be satisfied with my oral
stalteénent here, so yes, we will provide for the record a more de-
tailed——

]?)r. HARRIS. And when will you have that answer available to
me?

Mr. GUERTIN. Within the next week, if that would be satisfac-
tory.

Dr. HARRIS. A week would be fine. Now, let’'s get to an on-de-
mand system. Can you do it under the current confines of the stat-
ute, or would you need a statutory change?

Ms. BECH. APHIS does not have the authority under the current
statute to implement an on-demand system at this time, since the
Lacey Act does require importers to file a declaration upon impor-
tation.

Dr. HARRIS. So you would need a statutory change. And——

Ms. BECH. Yes, we

Dr. HARRIS. And was your testimony exactly the same before?
What were you talking about before when you said, yes, you may
have some ability to change some of the declaration process? Was
that just with electronic declaration, or

Ms. BECH. No, sir. What we believe is through electronic submis-
sions and our web-based system, that we can do some further
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streamlining of the declaration process to address some of the con-
cerns that people have identified that they feel like an on-demand
system would correct. And so, we feel like some of those issues that
have been brought forward can be addressed through another
mechanism.

Dr. Harris. OK. Thank you very much. Thank you, Mr. Chair-
man.

Dr. FLEMING. The gentleman yields back. Mr. Duncan is recog-
nized.

Mr. DUNCAN. Thank you, Mr. Chairman. And just the nature of
Congress, things pull you away sometimes. This is a very inter-
esting topic, something that we have been following for a number
of years.

And I really don’t have any questions for the panelists, but this
may have been brought up earlier, but when this Lacey Act issue,
especially with Gibson Guitars and maybe a couple of others came
out, we raised concerns about whether certain groups were being
targeted by the U.S. Fish and Wildlife Service over the Lacey Act
because they were contributors to certain campaigns or had certain
leanings. And in light of what we see going on right now with the
IRS targeting certain groups that just have words like “patriot” or
“freedom” in their names, or that study the Constitution, in light
of that scandal that is going on right now, I think it is important
that we keep in mind and be cognizant of what happened with Gib-
son Guitar, and the concerns we raised about the Lacey Act being
used to target certain groups. I think it is time to revisit that.

I don’t know if there is any substance to it, but it is something
that I am cognizant about, as we have this hearing, in light of
what is going on in Washington. And after that comment, I will
just yield back. Thank you so much.

Dr. FLEMING. The gentleman yields back. I believe that is all for
the first round. I think there is perhaps some follow-up ques-
tions

Ms. SHEA-PORTER. Mr. Chairman? Could I make one more state-
ment, please?

Dr. FLEMING. Yes.

Ms. SHEA-PORTER. Thank you. I am concerned that when we
have these hearings, we are not germane and we are just not stay-
ing on topic a lot of times. And I have some concerns. I realize that
there are issues that divide us. But honestly, I mean, to keep politi-
cizing this, we are not having an IRS hearing right now. And I just
don’t think it is helpful to the tone. We are sitting here trying to
bridge this gap. It is not just the feet between us, but it is also
some viewpoints. And I just think that I hope the next panel

(]i)r.?FLEMING. Does the gentlelady want to bring up a point of
order?

Ms. SHEA-PORTER. Yes, I

Dr. FLEMING. Because I will be happy to give you time in just
a moment——

Ms. SHEA-PORTER. Thank you.

Dr. FLEMING [continuing]. If you have

Ms. SHEA-PORTER. Thank you. I just wanted to say—actually, I
will just leave it as it is, and say our next panel—

Dr. FLEMING. The Chairman duly notes that.
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Ms. SHEA-PORTER [continuing]. I hope we can concentrate on the
issue at hand. Thank you.

Dr. FLEMING. So we will begin another round here of questioning.
And I will recognize myself for 5 minutes.

I just want to be sure, Mr. Guertin. You said something and I
am not sure—we may have miscommunicated in question-and-an-
swer. Just to be sure—because I asked if—that it is both sustain-
able and legal. In other words, if it is illegal, can it also be sustain-
able. And your answer, I wasn’t sure whether you agreed with that
or not.

Mr. GUERTIN. Congressman, I think the bagpipes were playing
then. I thought you said can it be both sustainable and legal. But
you are clarifying now “illegal”? No

Dr. FLEMING. My question is “illegal.”

Mr. GUERTIN. And I apologize, because I——

Dr. FLEMING. Yes.

Mr. GUERTIN [continuing]. Misunderstood what your question
was.

Dr. FLEMING. Yes.

Mr. GUERTIN. But it cannot be both sustainable and illegal. And
thank you for that opportunity to clarify that.

Dr. FLEMING. OK, thank you. Now, Ms. Bech, it is interesting.
You said, as I understand your testimony and your response to
questions, you do not feel any further amendments are necessary
for the Lacey Act, that everything can be done without any further
amendments?

Ms. BEcH. That is correct.

Dr. FLEMING. And do you agree with that, Mr. Guertin?

Mr. GUERTIN. Yes, Chairman.

Dr. FLEMING. But yet, when I said, “Well, it seems like to me we
could solve a lot of problems here by exempting prior May 22nd,”
you said that would require further acts. So it seems like, to me,
that you are already suggesting that—and there have been other
questions raised, as well—that there are problems already that we
can’t fix without further legislation.

Ms. BEcH. Well, we believe that by providing the special use des-
ignation, where a importer can come in and through due care has
tried to determine genus and species, is unable to do so, then they
can evoke the special use designation and say pre-amendment
2008, and therefore they meet the requirement of the declaration.

Dr. FLEMING. Yes, but that is very problematic. So why not just
exempt? Prior to May 22nd that is old history. Why in the world
are we still struggling with this problem? You say that under cur-
rent law you don’t have the ability to create regulations to solve
that problem.

Ms. BECH. That is correct.

Dr. FLEMING. That is correct?

Ms. BECH. Yes.

Dr. FLEMING. OK. All right. Now, here is the other question I
have. Do I also understand, Ms. Bech, that you said that industry
widely accepts this, that the current Lacey laws in effect, and the
amendments of 2008 are widely accepted by industry? Is that part
of your testimony? I thought I heard you say that. I just wanted
to confirm. Did you say that or not? We can always go back to the
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transcript. So you seem to be a little hesitant to agree with yourself
on this. I just want to get clarification.

Ms. BECH. Well, I don’t recall specifically stating it is widely ac-
cepted. I said that we have been working with importers on the use
of it, and we have streamlined efforts to help them. And so they
are able to comply with the declaration.

Dr. FLEMING. But my question is, is industry widely accepting
this? What, in your view, is industry acceptance on this? I mean
we are hearing about 1,000-page applications that have to be com-
pleted, very expensive, lots of impact. You heard Mr. Duncan refer
to what we are seeing in government today, where industry is
being intimidated by the Federal Government in many different
areas, not just the IRS. We are hearing reports about the Endan-
gered Species Act and other areas.

So, my question is, do you have a sense that industry widely ac-
cepts the current Lacey Act and the 2008 amendments?

Ms. BECcH. Well, I think that we have heard from many indus-
tries that feel like there are a lot of challenges in complying with
it. And we have also heard from industries that feel very strongly
in support of it. So we have tried to address the concerns and the
challenges that some of the industries have brought

Dr. FLEMING. What about you, Mr. Guertin? What is your per-
ception of industry? Is it widely accepted by the industry?

Mr. GUERTIN. I think we have some acceptance from certain seg-
ments and certain individual companies and individuals in indus-
try. We have heard concerns from other members of industry, as
well. We are trying to, within that framework, move forward to be
proactive and put solutions on the ground for implementation, so
that we can make this law

Dr. FLEMING. I am not hearing that you are confident at all that
industry is comfortable with what is going forward, and it isn’t
fully implemented.

Well, let me ask one other question. Do you have the authority
to establish a data base of foreign laws? Either one of you.

Mr. GUERTIN. I would have to check with our authorization law-
yers on that, Mr. Chairman——

Dr. FLEMING. Ms. Bech?

Mr. GUERTIN [continuing]. Personally aware

Dr. FLEMING. Do you know?

Ms. BECH. Yes. We currently have no plans to establish that data
base. And again, [——

Dr. FLEMING. I am sorry. I didn’t ask you if you had plans. Do
you have the authority? Because, again, you said, “We don’t need
any more laws, we don’t need any more amendments.” Do you have
the authority to do that?

%VIS. BecH. I would have to check with my office of general coun-
sel.

Dr. FLEMING. I would ask that you both find out and report in
writing on that.

Thank you. I would now recognize Mr. Sablan for 5 minutes.

Mr. SABLAN. Thank you very much, Mr. Chairman. And let me
say, Mr. Guertin, can you please explain why the declarations re-
quired under the 2008 Lacey Act amendments are an important
tool for law enforcement? Doesn’t having these records increase
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your chances of finding patterns of illegal activities? And would an
on-demand system limit your ability to identify patterns of illegal
activity in real-time?

Mr. GUERTIN. Thank you, Congressman. As is the case with
many wildlife cases that we are involved with, most of the declara-
tions filed are never used, because they are filed by businesses that
are following the law. That said, we use these declarations as part
of all of the tools at our disposal for law enforcement to prioritize
which cases we want to pursue. And this type of on-demand system
that you and the other Members and the Chairman have been talk-
ing about may be a way forward to help further strengthen this
program, overall.

Mr. SABLAN. All right. That is why I am thinking, because I
heard over a million declarations were filed. And out of that,
maybe six, maybe less than six have led to investigations.

Because Dr. Harris raised questions earlier about filing all the
declarations. And I am sure in the medical professions, checklists
serve as an important tool to avoid medical mistakes. I am not a
d}(l)ctor, but I am assuming that, because I have seen my doctor do
that.

So, in your view—I am thinking, but I am asking you—in your
view, is the declaration a kind of checklist to help those in the tim-
ber industry ensure that they are not contributing to illegal log-
ging? Maybe those one million declarations have led to maybe six
or less investigations—maybe those checklists helped. I am asking
both of you. We will start with Mr. Guertin, please.

Mr. GUERTIN. Thank you, Congressman. The forms that are filed,
we don’t view them necessarily as a checklist, as just a report of
what the product is that is being shipped into the U.S. We use this
and a whole lot of other information to prioritize our caseload for
our law enforcement program. Our agents work each year on about
13,000 high-priority cases, where we evaluate and then prioritize
which cases warrant further workload and investigation, if there
has been a significant violation.

Of those, it is probably in the hundreds that we actually turn
into a formal case to investigate and then try to prosecute. And of
those, over the last two cycles, six have been plant-related. So it
is part of an information process that we use to focus up

Mr. SABLAN. Ms. Bech, I have several questions. Can you give me
a short one on my question?

Ms. BECH. Yes, sir. Again, we are primarily responsible for col-
lecting the declaration. We do refer those. And I am aware, from
Fish and Wildlife Services and DOJ, that there are some open in-
vestigations.

Mr. SABLAN. All right. And so now, Ms. Bech, let me ask. How
has public feedback affected how you have implemented the 2008
Lacey Act amendments? Have you been open to industry’s sugges-
tions for making compliance easier?

Ms. BECH. Yes, sir. We have worked very hard with the industry
groups to hear what their concerns are. And we have tried to ad-
dress those in many different ways. We have provided, again, a lot
of guidance to them in how to fill out the declaration forms. Pri-
marily we heard that their ability to research the sourcing of the
product has been a real challenge.
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Mr. SABLAN. So if a company makes an honest mistake, for ex-
ample, what happens? Wouldn’t the United States Department of
Agriculture, your, what, Animal and Plant Health inspection serv-
ice be most interested in helping those companies comply with the
law?

Ms. BECH. Yes, sir. When we find that there has been an error
or a problem with filling out the declaration, we go directly back
to the importer and try to work with them to help them in com-
pleting the declaration accurately. And so we provide a lot of direct
comments back to them and work with

Mr. SABLAN. And maybe that is why we have maybe six of them,
maybe—charges filed. I think it is working. I am not sure—some-
thing that works—but anyway, Mr. Chairman, I yield back my
time.

Dr. FLEMING. The gentleman yields back. The Chair now recog-
nizes Mr. Thompson for 5 minutes.

Mr. THOMPSON. Thank you, Chairman. I wanted to try to get to
some numbers, actually, in terms of violations, Deputy Director
Guertin, can you provide an accounting for how many Lacey Act
violations have been investigated And prosecuted since the 2008
amendments, a description of the violation, and the international
law and the country of origin at issue, and how the matter was re-
solved? Is there a data base like that available that—I don’t expect,
obviously, all that information today. But whether it is—is that
something you could provide within 2 weeks, or

Mr. GUERTIN. Yes, Congressman. We will provide the informa-
tion that we have available in the Fish and Wildlife Service as a
follow-up for the questions and records—and an insert for the
record for the hearing, if that would be acceptable.

Mr. THOMPSON. I think that would be very helpful, in terms of
good transparency, gives us some idea of a kind of a way to check
the pulse of what we are seeing, where the violations are.

Do we—and I am in the camp that—I think we should be, as we
get information in terms of international laws that impact this, in
terms of avoiding the bureaucracy that sometimes gets folks into
trouble when they are not aware of—I really do believe we should
be creating that type of a Web site for folks to peruse. Do we put
that information out, that you are going to be able to provide me,
in a public way so that is at least a tool that people can look to
and say, “Hey, well, you know what? Obviously, this has been rec-
ognized as a violation, so it is not a place I want to go. It is not
a plant product that I want to go after”?

Mr. GUERTIN. Yes, Congressman. We do annual reports from our
law enforcement program that—some of it is included in the budget
justification, some of it we have on pamphlets and web pages. And
we would be glad to include those reference materials as part of the
hearing record, as well.

Mr. THOMPSON. That would be great. Is that a part of the—what
you talked about, the education, more collaborative approach that
you—where possible, that you are able to take on this issue?

Mr. GUERTIN. Yes, Congressman, we would be glad to provide
those details as part of the hearing record.
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Mr. THOMPSON. OK. I wanted to kind of really focus and see if—
how many misdemeanor convictions have you had during the past
5 years in regards to plant and plant products? Is it

Mr. GUERTIN. We have had none, Congressman.

Mr. THOMPSON. No convictions.

Mr. GUERTIN. No. With your permission, Congressman, I clarify
no convictions for a misdemeanor.

Mr. THOMPSON. OK. Any idea of how many violations, investiga-
tions of violations?

Mr. GUERTIN. Just the six we have talked about, Congressman.

Mr. THOMPSON. OK. Very good. Mr. Chairman, I yield back.
Thank you.

Dr. FLEMING. The gentleman yields back. Ms. Shea-Porter?

Ms. SHEA-PORTER. Thank you, Mr. Chairman. Of course, a part
of the job here is to provide those guidelines so people don’t make
those mistakes. And so it isn’t simply an enforcement tool, it is also
a tool to educate and to make sure—so I think the fact that we
have everybody register their cars and get licenses, we don’t as-
sume—and actually, it is a very small number that actually do
something terrible in their cars, but there is still a process where
they learn, have a permit, they study the rules.

And so, is it so that this actually helps people to protect? It is
not simply a punitive tool that you are seeking, but also to help
protect our environment and our resources and help protect our
businesses? Do you see that as your role, also?

Mr. GUERTIN. Yes, Congresswoman. This is part of a larger port-
folio of conservation statutes that the Fish and Wildlife Service and
the other agencies work on in partnership with the States, the
Tribes, and the international community to safeguard under the
rubric of the North American Model of Conservation that goes back
150-some years here in our country that guides this larger found-
ing principle that these wildlife, plant, and fish species belong to
all of us and for future generations to come.

Ms. SHEA-PORTER. Right. And I think that we would rather pro-
tect than prosecute. So I think it speaks well that there are few
prosecutions.

Now, I heard the Chairman say that this—all of this seems to
somehow or another intimidate businesses. But I am holding a let-
ter to the House of Representatives from businesses. And I would
like to read into the record. It says, “The U.S. forest products in-
dustry has a proud tradition of providing sustainable and legal re-
sources to our customers, both domestically and around the world.
Illegal logging and the threat posed to U.S. jobs and forest re-
sources by illegally sourced products throughout the world is being
addressed by the Lacey Act, allowing our industry to compete fairly
in the international market.” So they oppose these amendments,
and they go on to list their names here.

And this is industry speaking now, and I will just name a few
of them, because they are big ones. American Forest and Paper As-
sociation, they do not seem to be intimidated. Anderson Hardwood
Floors, Associated Oregon Loggers, Appalachian Hardwood Manu-
facturers, Columbia Forest Products. I am trying to pick from
around the country. Hardwood Federation, International Paper,
Kentucky Forest Industries Association, Minnesota Timber Prod-
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ucts Association, Virginia Forestry Association, Treated Wood
Council, Timber Products, Texas Forestry Association, Wood Com-
ponents Manufacturers Association. I would argue, Mr. Chairman,
that rather than be intimidated, they seem to be supporting and
appreciating our role here, and the Lacey Act, in trying to protect
them from illegal actions.

Dr. FLEMING. Would the gentlelady yield——

Ms. SHEA-PORTER. Yes, I will.

Dr. FLEMING [continuing]. Just for a moment? None of those are
importers of wood products.

Ms. SHEA-PORTER. Say that again.

Dr. FLEMING. None of those that you listed are importers of wood
products.

Ms. SHEA-PORTER. The point that we are making here, again, is
that what we are trying to do is, first of all, make sure that we
don’t have that. So they support this. The other part is—we are
talking about American industry. And American industries, that is
what we are about. That is our goal here.

Let me read a little bit more, reclaiming my time——

Dr. FLEMING. Well, could I just

Ms. SHEA-PORTER. Reclaiming my time, thank you. “Because of
the seriousness of this issue, our industry has worked within a
unique coalition that also includes environmental groups, labor or-
ganizations, retailers, and others, to amend the Lacey Act and to
encourage full and timely implementation.” And they go on to talk
about the importance of the industry meeting a payroll of approxi-
mately $50 billion annually.

This is important to our industry. It is important to our country.
And it is also important to not only the people who occupy this
land now, but those who will be here in times to come. And so,
while we certainly always want to make sure that these agencies
do the work properly, that they don’t go after any certain sector,
and we want to make sure that it is fair, there is also reason that
we do this. These laws don’t just come about because certain people
have decided to harass other people here. This is critical work they
are doing.

And again, the law dates back to, what, 1900? So all of the issues
and the sub-issues that we are arguing here, 1900 they recognized
that there was a problem and they wanted to address it to conserve
and protect. And I think that while we talk about this, we need to
make sure that we are careful about how we talk about this, as
well. Thank you, and I yield back.

Dr. FLEMING. The gentlelady yields back. Again, before I recog-
nize a point of personal privilege, what we are discussing today is
filling out these voluminous, very expensive forms. And again, I
can understand that a domestic wood company would not have a
problem with that because, again, they don’t deal with that.

So, with that, I will yield to the gentleman, Mr. Duncan.

Mr. DuNCAN. Thank you, Mr. Chairman. And thanks for making
those comments. And I believe in the Lacey Act. I believe it serves
a very valid purpose, from its original intent. And so I don’t want
any comments to be construed that I don’t appreciate the efforts of
Fish and Wildlife Service and other agencies that actually have to
enforce this.
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But I am concerned, and I appreciate the comments that a con-
sumer wouldn’t really have any criminal liability if they did due
diligence to investigate where the particular material that made
whatever consumer product they were purchasing, and I will use
a guitar here, since Gibson is on my mind. But when a customer
goes in a store and they purchase a guitar or any other item from
the shelf, they play it, they like it, like the sound of it, like the look
of it, how much more due diligence do they really have to do about
where that wood came from, or where other products that were
used in that item came from?

And so, I appreciate there is no criminal liability, but I still ques-
tion them out of due diligence.

And then the second thing I just—and I don’t expect an answer
on that. The second thing I am concerned about is a story that I
read last year when we were having these Lacey Act hearings
about—I believe it was lobster tail that was packaged by a com-
pany in the United States that were to be shipped, I believe, to
Honduras. And they were seized by our government, not because
that company had violated U.S. law at all, other than a provision
in the Lacey Act of 2008 that says you can’t violate a law in an-
other country. So that company has to know the laws of another
country, and hope that they are not violating that, when their own
government swoops in with SWAT-like tactics, often times, to seize
products and face tremendous fines that actually puts that com-
pany out of business. That seems a little un-American to me, that
we would require and enforce the laws of another country. I think
that is a caveat within the 2008 amendment when we start enforc-
isng laws of other nations. We should enforce the laws of the United

tates.

So, I think that is just something the courts are probably going
to end up having to decide, or we in Congress are going to have
to change within the 2008 law, to take that ambiguity out, because
I think we have an ultimate goal and role to support U.S. industry,
U.S. small businesses. And so that is just a concern I have. Maybe
you all have touched on that.

But the last question I would like to ask is the accounting of how
the Lacey Act violations have been investigated and prosecuted
since the 2008 amendments. And so I am asking can you provide
to this Committee, preferably within 7 days, a description of the
violations, international laws, and country of origin at issue, and
how the matter was resolved, where there has been Lacey Act vio-
lations? If you can just provide us an accounting. Maybe you have
that today. If you do, that is great. If not, I look forward to that
being submitted.

Mr. GUERTIN. Thank you for that question, Congressman. To put
everything in context, we work on almost 13,000 law enforcement
cases each year for all of the wildlife laws that we enforce. And of
that total, almost 2,500 are for violations of the Lacey Act, inter-
state

Mr. DUNCAN. 2,500.

Mr. GUERTIN. But when you throw in all of the other statutes,
Endangered Species, African Elephant Conservation Act, the Rhino
and Tiger Act, smuggling laws, and things like that, the Lacey Act
is a small subset of that. And of those 2,500, we have pursued
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about 6 for plant-related things. But we are largely focusing our ef-
forts on some of these larger smuggling rings for rhinos and tigers
and some of these charismatic megafauna.

The caseload is building slowly for some of these plant species
and timber species as well, but as we told your colleague, Congress-
man Thompson, we would be glad to provide a detailed rack-up of
these statistics, as well, for the record.

Mr. DUNCAN. Yes. Well, Mr. Chairman, I don’t have any further
questions. I just hope the panelists and government agencies that
are overseeing the Lacey Act understand the frustration of Mem-
bers of Congress as we hear from companies that have been af-
fected in other ways about what is the role of Federal Government,
what should we be enforcing and what are we enforcing and why,
and how we can just pull back a little bit to make sure that busi-
nesses understand the law.

Businesses don’t want to violate the law. There are violators out
there. There are people that are going to break the laws anyway.
I am not talking about that. I am talking about the companies that
are just trying to provide for their workers and their family, pro-
vide products for this country, and they are trying to do it within
this myriad of regulations and rules that they have to operate in.
They need to be able to have some certainty that the game isn’t
going to change tomorrow. They need to have some certainty that
they can legibly read and understand the laws that are on the
books, so that they can comply.

Whether that is State or local or Federal laws, I think we owe
it to those businesses to provide that ability for them to understand
how they need to operate, what does that spectrum look like, so
that they can provide those services and provide for their family,
ultimately, and be successful chasing the American dream. And so
that is why I think this is so important, Mr. Chairman. And I ap-
preciate you guys understanding our frustration as we hear from
the others, and as we work together to make sure that we support
those businesses. And I will yield back.

Dr. FLEMING. The gentleman yields back. And we thank you
today for your testimony and answering questions. We need to
move along to our next panel, so we will excuse you and ask the
next panel, the second panel, to step forward.

Your written testimony will appear in full in the hearing record.
So I ask that—oh, I am sorry, I jumped ahead here. Yes, right
here, here we are.

OK, all right. We are now ready for our second panel of wit-
nesses, which includes Mr. Steve McCreary, General Manager,
Collings Guitars; Mr. Travis R. Snapp, Chief Operating Officer of
Benchmark Holdings; Ms. Birgit Matthiesen, Special Advisor to the
President and CEO, Canadian Manufacturers and Exporters; Mr.
Jameson S. French, President and CEO, Northland Forest Prod-
ucts; Mr. Marcus A. Asner, Partner, Arnold and Porter; and Mr.
Erik O. Autor, the President and CEO of Autor Global Strategies
and Total Spectrum.

Your written testimony will appear in full in the record today,
so I ask that you keep your oral statements to 5 minutes, as out-
lined in our invitation letter to you, and under Committee Rule
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4(a). Our microphones are not automatic, so be sure and push the
button to turn it on, and keep the mouthpiece close.

The timing lights are very simple. You have 5 minutes in your
testimony.

You will be under green light for the first four, yellow light for
the last minute, and when it turns red we ask that you quickly
conclude your comments.

I now recognize Mr. McCreary for 5 minutes on your testimony
on behalf of the National Association of Music Merchants.

STATEMENT OF STEVE MCCREARY, GENERAL MANAGER,
COLLINGS GUITARS, INCORPORATED

Mr. McCREARY. Mr. Chairman, Congressman Sablan, and mem-
bers of the Subcommittee, my name is Steve McCreary. I am the
general manager of Collings Guitars, which is a medium-sized
manufacturing company located in Austin, Texas. I am here today
on behalf of NAMM, the National Association of Music Merchants.
They are headquartered in Carlsbad, California. They have more
than 9,000 member companies who make and sell a variety of mu-
sical instruments and accessories. I appreciate the opportunity to
be here today and share our industry’s views on the 2008 amend-
ments, one of our country’s most important conservation laws, of
course, the Lacey Act.

We operate in a 27,000 square-foot facility in Austin with 90 em-
ployees. Last year we produced more than 2,700 high-end acoustic
and electric guitars, mandolins, and ukeleles. We sell through re-
tailers in 34 States and 19 countries, and our exports have grown
to be approximately 20 percent of our business. To maintain our
quality and reputation, hand-crafting still plays a major part of our
instruments process, and we must pay close attention to the spe-
cies and sourcing of wood and other materials used in our instru-
ments.

With regard to the 2008 amendments, our company, NAMM, and
the music products industry are supportive of the goals of this law.
While we know of no direct evidence which would indicate that
passage of the amendments have resulted in a reduction of illegal
logging, we are keenly aware that it is important to promote the
legal and sustainable production and harvesting of the wood spe-
cies which lend so much to the beauty and tonal quality of our in-
struments.

Collings has always made an effort to exercise caution in our pro-
curement practices, but I believe we are currently better stewards
due to the 2008 amendments. Lacey led us to review our vendor
compliance program, thereby eliminating some suppliers while con-
tinuing to deal with those we believe share our integrity and com-
mitment to legal and responsible practices.

Nevertheless, we do have some concerns about how the 2008
amendments have impacted our business, and our customers, both
retailers and musicians. In short, the way it is applied has been
increasing our cost.

First is the import declaration process. About 40 percent of our
woods come from outside the States. And for every shipment, in-
bound shipment, a document must be filed with the Animal, Plant
and Health Inspection Service. Regardless of who the importer of
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record is, a customs broker must assist with the details involved
with the imports, and it costs us money each time an import dec-
laration is filed. As with filing our export declarations for instru-
ments that leave our borders that have inlays made of seashell,
these filing costs add up. The whole process seems a bit like mak-
ing taxpayers file a return with every paycheck, instead of annu-
ally.

We understand that APHIS is currently receiving almost 40,000
declarations each month, and processing these imposes a substan-
tial cost and burden on the Agency. Even the reported effort to-
ward the electronic filing I don’t think will substantially reduce the
costs to us or those of the government. There must be a more effi-
cient way to accomplish this, and we believe that the importer of
covered products should be required to maintain records pertaining
to what materials they import and where they come from, and that
such information should be available to enforcement agencies on
request. But the document should not have to be filed with every
shipment. We think this would be cost effective, and would allow
the government to focus on finding the needle of high-risk imports,
without having to look through the entire haystack of all imports.

As indicated, we have a due-care process that should assure us
of receiving only raw materials which comply with Lacey’s require-
ments. However, because of the broad reach of Lacey to cover a
myriad and still undefined array of foreign laws, it could still be
possible for our company or others to come into possession of mate-
rial with questionable providence. We are experts at making gui-
tars, not foreign laws. We and our industry colleagues have a great
concern that we could do everything right, have no actual or in-
ferred knowledge of illegality, exercise required due care, and yet
end up with materials or finished goods confiscated.

For many in our industry, that could be a death blow, especially
true for the smaller companies, the way we started out, as well as
our wholesale and retail customers and working musicians. We are
certainly not arguing for a get-out-of-jail-free card for our industry;
we simply think that the Lacey Act should provide for a process by
which a manufacturer can seek the return of raw materials or fin-
ished products in front of an independent party, such as an admin-
istrative or court judge, before customs can impound them.

Finally, the 2008 amendments should be modified to exempt
from all enforcement raw materials or instruments which were im-
ported or manufactured prior to the effective date of the law. I
know that most of our early instruments are still in use, and the
same holds true for instruments made by other companies in our
industry who have been in business far longer. There are plenty of
100-plus year-old instruments being played and performed with
every day. We understand that the government’s position that if
pre-2008 products are resold after 2008, they are also subject to en-
forcement actions.

Saying that such actions are not a enforcement priority does lit-
tle to ease the concern of the music products industry or our cus-
tomers. We would urge that the law be amended to exempt mate-
rial harvested and products finished prior to May 22, 2008 from all
aspects of the Lacey Act.
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In conclusion, Mr. Chairman, we are supportive of the goals and
objectives of the 2008 amendments of the Lacey Act. As with any
law, we think there have been unintended consequences. And we
hope that with what we regard as common-sense proposals, the law
could be modified favorably by the Congress. We thank you very
much.

[The prepared statement of Mr. McCreary follows:]

Statement of Steve McCreary, National Association of Music Merchants

Mr. Chairman, members of the Subcommittee, I am Steve McCreary, General
Manager of Collings Guitars, a medium-sized company located in Austin, TX. I am
here today on behalf of NAMM, the National Association of Music Merchants.
Headquartered in Carlsbad, CA, NAMM has more than 9,000 member companies
around the world who make and sell a variety of musical instruments and acces-
sories.

I appreciate the opportunity to be here today to share our industry’s views on the
2008 amendments to the Lacey Act, one of our country’s most important conserva-
tion laws.

Before I do, however, let me tell you a little bit about Collings Guitars, which
started in the mid-1970’s when Bill Collings began building guitars on his kitchen
table with just a few hand tools. Descended from a family of engineers, Bill dropped
out of college to pursue building guitars. A decade later, Bill was in Austin, building
flattop and archtop guitars in his own small shop. As his reputation for outstanding
quality and meticulous attention to detail quickly spread, Bill rented a 1,000-square
foot space in 1989 and hired two helpers.

Today, Collings Guitars operates from a 27,000 square foot facility featuring tech-
nology that makes parts production more consistent, accurate and safe. Our approxi-
mately 90 employees produced more than 2,700 acoustic and electric guitars, man-
dolins and ukuleles last year. We sell through retailers in over 30 states and about
20% of our business is done outside of the U.S. We are proud that artists such as
Lyle Lovett and Pete Townshend own many and perform with our instruments as
do musicians in many other well-known bands

Despite our growth, handcrafting still plays a major part in our instrument pro-
duction and we pay close attention to the type and sourcing of wood and other mate-
rial used in our instruments. The spruce and maple used on the tops of many of
our instruments come primarily from U.S. forests while other woods, used elsewhere
in the instruments, come from many countries around the world.

With regard to the 2008 amendments to the Lacey Act, our company, NAMM and
the music products industry are supportive of the goals of this law. While we know
of no direct evidence which would indicate that passage of the amendments has re-
sulted in a reduction in illegal logging, we are keenly aware that it is important
to promote the legal and sustainable production and harvesting of the wood species
which lend so much to the beauty and tonal quality of our instruments.

At Collings Guitars, we think we are in a better corporate position because of the
2008 amendments. We always thought we exercised due care in our procurement,
but Lacey has led us to review our vendor compliance program, drop some suppliers
and continue to deal with those who we believe share our integrity and commitment
to legal and responsible procurement.

Nevertheless, we do have some concerns about how the 2008 amendments impact
our business and our customers, both retailers and musicians.

First is the import declaration process. About forty percent of our woods come
from outside the United States and for every shipment a document must be filed
with the Animal and Plant Health Inspection Service (APHIS) of the U.S. Depart-
ment of Agriculture. We are importer of record for slightly less than half of our for-
eign wood and procure the rest from sources we believe are reputable suppliers.

Regardless of who brings in the shipment, however, customs brokers assist with
the details involved in importing and while these brokers perform a valuable role
in the supply chain, it does cost us money each time a Lacey import declaration is
filed. As with filing export declarations for shell inlays, which are non-endangered
species, these costs are generally passed on to our customers. We understand that
APHIS is currently receiving some 40,000 declarations each month and processing
these imposes a substantial cost and burden on the agency as well. Even a reported
effort toward electronic filing will not substantially reduce our costs or those of the
government.
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There must be a more efficient way to accomplish this. We think that importers
of covered products should be required to maintain records pertaining to what mate-
rials they import and where they get them from, and that such information should
be available to enforcement agencies on request, but that documents should not
have to be filed with every shipment. We think that is more cost-effective and would
allow the government to focus on finding the “needle” of high-risk imports, without
having to look at the entire “haystack” of all imports.

As T indicated, we think we have implemented and follow a due care process that
will assure us of receiving only raw materials which comply with the Lacey Act’s
requirements. However, because of the broad reach of Lacey to cover a myriad—and
still undefined—array of foreign laws, it could still be possible for our company to
come into possession of material with questionable provenance.

We and our industry colleagues have great concern that we could do everything
right, have no actual or inferred knowledge of illegality, exercise required due care
and yet end up having materials confiscated. For many in the industry, that could
be a death blow. That’s especially true for artisan luthiers—the way Bill Collings
started out—as well as our wholesale and retail customers and working musicians.

We are certainly not arguing for a “get out of jail free card.” We simply think that
the Lacey Act should provide for a process by which an alleged law violator can seek
return of his raw materials or finished products in front of an independent party
like an administrative or court judge.

Finally, the 2008 amendments should be modified to exempt, from all enforce-
ment, raw materials or instruments which were imported or manufactured prior to
the effective date of the law. I know that many of our company’s early instruments
are still in use, and the same holds true for instruments made by other companies
in our industry who have been in business far longer. Even instruments which are
more than 100 years old are still being played today.

We understand that it is the government’s position that if these pre-2008 products
are resold after 2008 they are subject to enforcement actions. Saying that such ac-
tions are not an enforcement priority does little to ease the concern of the music
products industry and our customers. We would urge that the law be amended to
exempt material harvested and products finished prior to May 22, 2008 from all as-
pects of the Lacey Act.

In conclusion, Mr. Chairman, we are supportive of the goals and objectives of the
2008 amendments to the Lacey Act. As with any law, we think there have been un-
intended consequences and we hope that what we regard as common sense pro-
posals to modify the law will be favorably considered by the Congress.

Dr. FLEMING. Thank you, Mr. McCreary.
Next up is Mr. Snapp—you are Travis R. Snapp—for 5 minutes
on behalf of the International Wood Products Association.

STATEMENT OF TRAVIS R. SNAPP, MANAGING DIRECTOR,
BENCHMARK INTERNATIONAL, CHIEF OPERATING OFFICER,
BENCHMARK HOLDINGS, INTERNATIONAL WOOD PRODUCTS
ASSOCIATION

Mr. SNAPP. Good morning, Mr. Chairman, and members of the
Committee. My name is Travis Snapp, And I am the Chief Oper-
ating Officer at Benchmark Holdings. I am pleased to be testifying
on the Lacey Act before the House Subcommittee on Fisheries,
Wildlife, Oceans, and Insular Affairs today. I am here as a member
of the International Wood Products Association. IWPA is the lead-
ing international trade association for the North American im-
ported wood products industry, representing 200 companies and
trade organizations. IWPA has also been active in the Lacey Act
Coalition, a broad group of domestic manufacturers, retailers, and
distributors, from small family businesses to multi-national cor-
porations, that are greatly impacted by this law.

My company, Benchmark International, has certainly been im-
pacted by the Lacey Act. Originally founded over 60 years ago as
Pittsburgh Testing Labs, Benchmark International is one of the
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oldest wood product certification and testing agencies in operation
today. We provide independent, third-party certification of wood
products, materials testing, research and development, inter-
national regulatory compliance program management, and engi-
neering services.

I would like to speak to you about my professional experiences
with the Lacey Act as a product and process certifier. I first be-
came involved with the Lacey Act in 2008, when Congress amended
the statute to include plant and plant products. Benchmark Inter-
national immediately began working on a proprietary Lacey com-
pliance verification program. This LCV program is designed to pro-
vide independent, third-party audits to assist manufacturers and
importers in demonstrating due care, which the Lacey Act defines
as the degree of care that a reasonably prudent person would exer-
cise under the same or similar circumstances.

Under this program, Benchmark International offers the nec-
essary training, detailed recordkeeping, onsite investigation, and
verification to ensure that a company has exercised due care when
sourcing raw materials for products or importing finished goods
from abroad. Our program gives downstream customers a high de-
gree of confidence in the products they purchase. Since Benchmark
began offering the LCV program in 2009, we have had 33 manufac-
turing facilities from around the world request to enroll in our pro-
gram.

However, due to the complexity of supply chain, and the broad
scope of the Lacey Act, I have been forced to turn 29 of these 33
facilities away from our program. To be very clear on this point,
this is not to imply that there is illegal material running rampant
in supply chains. Rather, it demonstrates that supply chains are
complex, making it difficult to identify every chip of wood used to
produce a finished good, to the extent the Lacey Act requires.

Several manufacturing facilities, if enrolled in our program,
would have required two to three full-time staff working 40 hours
per week, just to keep track of the raw material stream. This com-
plexity is not confined to the manufacturing facilities that have ap-
proached me. Companies in the United States and around the
world utilize raw materials from a variety of sources, both domestic
and foreign.

It isn’t just the raw materials that make it difficult to certify to
Lacey. The vast number of foreign laws included under Lacey are
unmanageable in scope. Benchmark International contracts six
legal firms overseas who track only the laws related to wood ex-
porting, processing, concessions, and cutting in a mere six coun-
tries. That limited scope alone accounts for over 1,000-plus laws
that U.S. companies have to comply with when importing wood to
the United States. It has cost my clients upwards of $300,000 since
2009, when we began our program.

These 1,000 laws and regulations do not scratch the surface of
what the Lacey Act’s true scope includes. When a speeding ticket
for a truck transporting logs, an overweight vehicle, or a customs
issue between two governments are all considered Lacey Act viola-
tions, from my perspective as a certifier, that is unreasonable and
unachievable.
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My recommendation to this Subcommittee is to clarify the scope
of the Lacey Act as it relates to plant and plant products. This can
be done by amending the 2008 Amendment to narrow its scope by
compiling a list of all foreign laws that fall into the Lacey Act, or
by a combination of both. It is imperative that the scope of laws
be narrowed to those that actually deal with plant and plant prod-
ucts, that the concept of contraband be clarified so that businesses
may have their day in court, and that pre-2008 material be ex-
empted from the Lacey Act declaration requirement.

Thank you, Mr. Chairman and Committee members for the op-
portunity to appear before you today. I stand ready to answer any
questions you may have.

[The prepared statement of Mr. Snapp follows:]

Statement of Travis Reed Snapp, Chief Operating Officer,
Benchmark International

Good Morning Mr. Chairman and members of the Committee. My name is Travis
Snapp, and I am the Chief Operating Officer of Benchmark International.

I am pleased to be testifying on the Lacey Act before the House Subcommittee
on Fisheries, Wildlife, Oceans, and Insular Affairs today.

I am here as a member of the International Wood Products Association. Estab-
lished in 1956, IWPA is the leading international trade association for the North
American imported wood products industry, representing 200 companies and trade
organizations engaged in the import of hardwoods and softwoods from sustainably
managed forests in more than 30 nations across the globe. Association members con-
sist of three key groups involved in the import process: U.S. importers and con-
suming industries, offshore and domestic manufacturers and the service providers
that facilitate trade. IWPA advances international trade in wood products through
education and leadership in business, environmental and public affairs.

IWPA has also been active in the Lacey Act Coalition, a broad group of domestic
manufacturers, retailers, and distributors. This Coalition has been reaching out to
Congress since 2011 with four specific Lacey Act issues they would like addressed.
They represent a wide cross section of industries, from small family businesses to
multi-national corporations that are greatly impacted by this law.

My company, Benchmark International, has certainly been impacted by the Lacey
Act. Originally founded over 60 years ago as Pittsburgh Testing Labs, Benchmark
International is one of the oldest wood products certification and testing agencies
in operation today. We are a global leader in providing independent third party cer-
tification of wood products, materials testing, research and development assistance,
international regulatory compliance program management and engineering services.

I would like to speak to you about my professional experiences with the Lacey Act
as a product and process certifier.

Practical Issues with Lacey Act Implementation: The Complexity of Supply
Chains and the Scope of Foreign Laws

I first became involved with the Lacey Act in 2008 when Congress passed an
amendment that added plant and plant products to the pre-existing Lacey Act
framework. It was immediately clear that this would affect the wood manufacturing
sector within the United States and abroad.

As soon as the 2008 Amendments were passed, Benchmark International began
working on a proprietary Lacey Compliance Verification Program (LCV). This LCV
program is designed to provide independent, third-party audits to assist manufac-
turers and importers in demonstrating “due care”, which the Lacey Act defines as
the “degree of care that a reasonably prudent person would exercise under the same
or similar circumstances.”!

Under this program, Benchmark International offers the necessary training, de-
tailed record keeping, on-site investigation and verification to ensure that a com-
pany has exercised due care when sourcing raw materials for products or importing
finished goods from abroad. Our program gives downstream customers a higher de-
gree of confidence in the products they purchase.

1 Animal Plant Health Inspection Service, United States Department of Agriculture. Lacey Act
Primer. http://www.aphis.usda.gov/plant health/lacey act/downloads/LaceyActPrimer.pdf. Page
17.
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Since Benchmark began offering the LCV program in 2009 we have had 33 manu-
facturing facilities from around the world request to enroll in our program.

However, due to the complexity of the supply chain and the broad scope of the
Lacey Act, I have been forced to turn 29 of them away.

To be clear, this is not to imply that there is illegal material running rampant
in supply chains. Rather it demonstrates that supply chains are complex and rang-
ing across continents for individual manufacturers, making it difficult to identify
every chip of wood used to produce a finished good from plant or plant products to
the extent the Lacey Act in its current form requires.

Several manufacturing facilities, if enrolled in our program, would have required
2 to 3 full time staff working 40 hours per week just to keep track of the raw mate-
rial stream used to produce finished products. This complexity is not confined to the
manufacturing facilities that have approached me; companies around the world and
in the United States utilize raw materials from a variety of sources, both domestic
and foreign.

It isn’t just the raw materials that make it difficult to certify to Lacey. The vast
scope of foreign laws included under Lacey are unmanageable in scope—Benchmark
International contracts 6 legal firms who track only the laws related to wood export,
processing, concessions, and cutting in a mere 6 countries. That limited scope alone
accounts for over 1000+ laws (and growing), and has cost my clients upwards of
300,000 USD since 2009 when we began our program.

These 1000+ laws and regulation laws do not scratch the surface of what the
Lacey Act’s true scope includes. When a speeding ticket for a truck transporting
logs, an overweight vehicle, or a customs issue between two governments are all
considered Lacey Act violations (a felony that is punishable by potential jail time
and hundreds of thousands of dollars in fines) from my perspective as a certifier,
that is unreasonable and unachievable. It causes uncertainty for American busi-
nesses that attempt to operate legally and in compliance with the Lacey Act’s in-
tent.

Scope of Foreign Laws: A Workable Solution to Aid in Compliance

My recommendation to this subcommittee is to clarify the scope of the Lacey Act
as it relates to plant and plant products so as to provide assurances for businesses
making every effort at due care. This can be done by amending the 2008 Amend-
ment to narrow its scope, by compiling a list of all foreign laws that fall under the
Lacey Act, or by a combination of both.

Businesses have been told not to worry, that the government would never pros-
ecute over an infraction as minor as an overweight transport—but a customs
misclassification was in fact the subject of a raid and seizure of goods. American
businesses, the jobs they support, and the consumers they supply deserve clarity on
the scope of foreign laws that fall under the Lacey Act. I would ask Congress to leg-
islate these changes, so that the businesses I certify can have a chance at compli-
ance with the Lacey Act’s mandates.

Contraband Should Be Clarified

Further clarity should be provided for items seized in an alleged Lacey Act viola-
tion. Under the Department of Justice’s current interpretation of the Lacey Act, ma-
terial seized is considered “contraband”—as illegal as cocaine. While cocaine is in-
stantly recognizable as illegal per se, wood—or finished products produced of or in-
corporating wood—are not.

This fundamental difference is integral. Because of this designation, items seized
under the Lacey Act are deemed contraband. And much as an individual would be
unable to petition a court for the return of cocaine, a company is not granted stand-
ing in court to petition for the return of their seized goods (assuming they can dem-
onstrate due care).

It is imperative that the companies I certify can know they have some protection
under the law should a Lacey Act case be brought against them, or someone in their
supply chain.

Clarifying Contraband: A Reasonable Solution

Not one association or reputable company would ask for those who engage in ille-
gal activity to be given a legal pass—if a Lacey Act violation does occur, if a com-
pany or individual has clearly and knowingly traded in illegal material, then I and
IWPA would support the appropriated penalties under the law. Illegality need not
be rewarded. Just as I sit before you today giving testimony on the implications of
the Act as currently written, I would testify against any entity domestic or foreign
who knowingly violated the Act.

Ethical companies that have demonstrated their attempt to comply as best they
can with the Lacey Act should be accorded a day in court to contest the seizure,



47

demonstrate the due care they took, and have an avenue of recompense. Desig-
nating wood as contraband effectively severs this route, and does not allow the right
to a fair trial.

This is a wrong that needs to be righted. Wood should not be classified as contra-
band; a legislative fix is required to ensure that American businesses have the right
to a day in court to demonstrate the measures of due care they performed.

Pre-2008 Material: How to Perform Due Care?

Improved clarity should be extended to other areas of the Lacey Act as well. There
is still uncertainty with products harvested, imported, and/or manufactured prior to
the 2008 passage of the Lacey Act Amendments. To expect any point in the supply
chain—importer, distributor, or consumer—to comply with a law in regards to a
product produced prior to the law’s enactment is unreasonable. Determining the
country of origin and/or species in a product pre-2008 can often be difficult, if not
impossible. Legislation is necessary to clarify this point, and ensure that antiques
and other pre-2008 material can be bought and sold.

Congressional Action Needed

Congress should take up Lacey Act reform. I understand firsthand the practical
difficulties businesses face that rely upon imported and domestically sourced wood
and wood products under the Lacey Act. An unknowable and unmanageable scope
of laws, retroactive liability, and the denial of a trial if allegations are made—this
law, while well intentioned, has some practical flaws that desperately need legisla-
tive attention.

I want to emphasize that I support the goals of the Lacey Act—I don’t want illegal
logging; I am by nature and profession a conservationist. But in order for this law
to function as Congress intended it to—protecting the forests, weeding out the bad
actors, and allowing legal trade to continue—fixes are urgently needed. We need a
common sense approach to this issue.

It is imperative that the scope of laws be narrowed to those that actually deal
with plant and plant products, that the concept of contraband be clarified so that
business may have their day in court, and that pre-2008 material be exempted from
Lacey Act declaration requirements. Businesses, the jobs they support, and they
consumers they serve deserve that.

Thank you, Mr. Chairman and committee members, for the opportunity to appear
before you today. I stand ready to answer any questions you might have.

Dr. FLEMING. Thank you, Mr. Snapp.
I now recognize Ms. Birgit Matthiesen for 5 minutes to present
testimony on behalf of the Canadian Manufacturers and Exporters.

STATEMENT OF BIRGIT MATTHIESEN, SPECIAL ADVISOR TO
THE PRESIDENT AND CEO, CANADIAN MANUFACTURERS
AND EXPORTERS

Ms. MATTHIESEN. Mr. Chairman, Committee, thank you very
]I;ul}lc}if My name is Birgit Matthiesen And I appear here today on

ehalf——

Dr. FLEMING. Yes. Let me interrupt you for a second. Be sure
and pull that microphone close. You all are going to have to really
just share that. Slide it back and forth, and hopefully we can hear
you a little better. Thank you.

Ms. MATTHIESEN. Is it better now?

Dr. FLEMING. Yes, much.

Ms. MATTHIESEN. OK. My name is Birgit Matthiesen. I appear
today before you on behalf of Jayson Myers, the President and CEO
of Canadian Manufacturers and Exporters. As the foreigner in the
room, I am doubly honored to be invited to appear before you
today, and I thank you very much, sir.

I would also like to think that I am the voice of the hundreds,
if not thousands, of American companies engaged in our vibrant
cross-border business relationship. These are the companies across
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America that are our customers, our suppliers, and our best busi-
ness partners.

In just three words, I can describe the Canada-U.S. economic re-
lationship: nature, volume, and immediacy. By nature, I mean al-
most 40 percent of our two-way trade is either intra-industry or
intra-company. By volume, a truck crosses our border every 2 sec-
onds. By immediacy, long gone are the days, sir, that these trucks
are filled with finished goods destined directly to retail shelves.
Today they are more apt to be component parts destined to just-
in-time assembly line production facilities all across America.

Let me focus my remarks on the import declaration, since we
are, by vast majority, the significant filers of import declarations,
either because we are importers of record in Canada, or our busi-
ness partners are the importers.

Canada, as you know, has one-third of the global boreal forest.
More such forest that is federally protected than any other country
in the world. Over 90 percent is under public stewardship. Our
members, like my colleagues at the table today, strongly support
the goals of the Lacey Act. What are our companies doing? Not only
do they comply with both U.S. and Canadian regulations, they en-
force their own supply chains with very stringent, good-steward-
ship programs. They do so as good, corporate citizens. But also they
do so because their brand names demand them to. As one lumber
company in Canada once put it—this CEO once put it, “Sustain-
ability is in our fiber.”

In addition, and across all industry sectors, Canadian companies
and their carriers partner with U.S. Customs and Border Protec-
tion, voluntarily spending millions of dollars to secure their supply
chain against illicit or illegal intrusion.

What are our two governments doing? Canadian environmental
and border agencies join with their American counterparts in
strong enforcement of the CITES provisions. Just next month, on
June 20th, Canadian regulators will once again be in Washington
to meet with their American counterparts and American business
associations to further the work of important bilateral initiatives
such as the Beyond the Border Action Plan and the Regulatory Co-
operation Council.

The idea is to focus government resources and to join the re-
sources on the high and unknown elements of our cross-border
trade against third-country risks. In both cases, we need to recog-
nize the need to join our forces. The import declaration flies in the
face of these efforts. The cost of compliance, including additional IT
and reporting and staffing costs before the import declaration is
even sent, is a tax on North American manufacturing. The data
elements required are near impossible to obtain, and will only be
exacerbated when the product coverage expands up the manufac-
turing supply chain as is currently envisioned in legislation.

There must be a better way, and there is. Currently, and for
years now, our NAFTA certificates of origin already attest to the
Canadian origin of our shipments. Customs transactions today are
electronically sent to CBP and other border agencies well ahead of
the arrival of the actual shipment at the physical border. CBP and
their APHIS staff have the opportunity to look at what is coming
down the road before the shipment is allowed into the United
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States. Highly sophisticated risk analysis tools are applied at this
point to this data, again, in an effort to seek out any anomalies in
global trade patterns to focus more attention.

Gentlemen, Madam, a transactional approach and import dec-
laration for each transaction—and you heard the numbers today—
is neither risk-based or good regulatory practice. CME is working
closely in both Ottawa and Washington to find new ways to man-
age our cross-border relationship. Canadian agencies and our busi-
ness partners are part of the solution, we are not part of the prob-
lem. We have to be. The competition from third-country imports in
our own backyard here in North America is now stiffer than ever
before. Canadian and American companies can and we will compete
in the global marketplace. But the import declaration is simply yes-
terday’s thinking and yesterday’s enforcement tool.

I was pleased to hear about the North American cooperation that
was cited by the panel beforehand. That is exactly the approach we
need to take for tomorrow. And I thank you very much, again.

[The prepared statement of Ms. Matthiesen follows:]

Statement of Birgit Matthiesen, Special Advisor to the President and CEO,
Canadian Manufactures and Exporters (CME)

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to testify
at today’s hearing on the Lacey Act. I appear today on behalf of Jayson Myers,
President and CEO, Canadian Manufacturers & Exporters.

Introduction

CME is the largest business association in Canada representing thousands of Ca-
nadian companies across many sectors. More importantly, a significant portion of
our members are either Canadian operations of U.S. multinationals, suppliers of
component products to U.S. assembly operations, or buyers of U.S. manufactured
goods. Our offices are in every provincial capital in Canada as well as our nation’s
capitol, Ottawa.

I would like to ask that the Committee accept my formal written testimony as
part of today’s record.

The business community we have built—together.

I appear before this panel today as the voice of the Canada-U.S. business partner-
ship—one that is unique in the world. Long gone are the days when a truck travel-
ling across our shared border is filled with finished products destined to retail
shelves. Today, almost half of cross-border shipments are either intra-company sup-
plies or component part destined for intra-industry manufacturing plants.

The volume, the immediacy and the nature of our cross-border business partner-
ship has been a key contributor to our shared economic health and will continue
to play a vital role as our communities on both sides of the border return to eco-
nomic health.

So while I am representing CME at this hearing, I like to think that I am also
representing our U.S. business partners and the thousands of workers in the United
States who depend on our vibrant business relationship.

Canada is not part of the problem, rather we are part of the solution.

An American or Canadian truck crosses our land border approximately every two
seconds. Hundreds of these trucking companies and their customers have volun-
tarily partnered with U.S. and Canadian border agencies to bolster and secure their
cargo supply chains. Programs such as Customs-Trade Partnership Against Ter-
rorism (C-TPAT), and Partners in Protection (PIP) in Canada.

In addition, their truck drivers and rail crews have been fully vetted by CBP and
other agencies under the bilateral Free and Secure Trade (FAST) program. In both
directions, our trucking and rail shipments arrive at ports of entry where Canadian
and U.S. customs officials work in partnership every day to mitigate commercial or
security risk to our communities. There is no other trading partnership that comes
close to what U.S. and Canadian companies together have pledged with our border
agencies.



50

Our forests

Canada has one-third of the global boreal forest in a band that stretches from
coast to coast. Canada also has more boreal forest that is federally protected than
any other country in the world. This is in addition to the fact that 93% of Canada’s
forests are under public stewardship. The area of certified forest in Canada is great-
er than the combined area of all other country certifications; representing almost
40% of the world’s certified forests. This certification system complements Canada’s
comprehensive and rigorous forest management laws and regulations.

What our companies are doing

Our member companies have implemented stringent due diligence standards on
their entire supply chain. They must, because they know that any misstep would
damage their corporate standing and their commercial access to U.S. and Canadian
markets. Further, Canadian companies involved in cross-border shipments of wood
and plant products are well known to U.S. agencies. They send thousands of the
same and repetitive shipments to the same U.S. customer and supply chain each
and every day. These are hardly fly-by-night or unknown entities, but brand name
prominent companies in both countries.

To them, their sustainability efforts are their competitive advantage. Or as one
CEO put it, “sustainability is in our fiber”.

This responsibility extends to our members’ supply chain by their conducting re-
views and verification of purchased inputs and requiring a compliance standard
throughout their supply chain to guard against illegally logged or improperly har-
vested forests.

If any compliance concern is detected, companies immediately cease their pur-
chasing from suppliers, period.

In short, Canadian companies and our US business partners know the value of
good stewardship.

For our businesses to survive we must keep unnecessary clogs out of our cross-
border supply chains and to recognize by regulation and policy the safeguards either
or both countries together have put in place to protect our communities from ille-
gally harvested wood, plants, or related products from third countries.

What our two countries are doing—together

Next month Canadian regulators will be in Washington to meet with their Amer-
ican counterparts and American business leaders on the next steps towards regu-
latory equivalence between our two countries.

Launched in 2011, the U.S. and Canada Regulatory Cooperation Council aims to
eliminate redundant or obsolete regulations that burden our integrated cross-border
supply to partner our resources at the North American perimeter.

The statement at its launch tells that story—“The President and the Prime Min-
ister have taken this initiative because they believe that their citizens deserve
smarter, more effective approaches to regulation that enhance the economic com-
petitiveness and well-being of the United States and Canada, while maintaining
high standards of public health and safety and environmental protection.”* Coopera-
tion on regulatory inspections not only raises the comfort level for U.S. and Cana-
gian1 enforcement agencies, it raises the comfort level for our consumers and our
amilies.

Also in 2011, our two countries launched the ambitious “Beyond the Border” Ac-
tion Plan that also aims to partner border enforcement resources against external
risks, harmonize cargo data requirements and reduce transactional compliance costs
on our intra-North American supply chain.

One of the key initiatives under the Border Action Plan is an import management
approach that contemplates stepping away from the now obsolete transaction—by-
transaction import process to an account-based system that reports import ship-
ments on a periodic even annual basis. Participating companies will share more in-
formation on their global supply chains with Customs authorities in exchange for
periodic import reporting. To be clear, this does not mean a reduction of scrutiny,
or a risk to security—it means better security. Customs authorities can better allo-
cate precious resources to target the high-risk elements of international trade, while
simultaneously reducing costs for our best corporate citizens.

On the multilateral front, Canada and the United States are joined in their com-
mitments made in 2011 at the Asia-Pacific Economic Cooperation (APEC) work to
implement appropriate measures to prohibit trade in illegally harvested forest prod-
ucts.

Thttp://www.whitehouse.gov/sites/default/files/us-canada rcc joint action plan3.pdf.
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In Canada, our Wild Animal and Plant Protection and Regulation of International
and Interprovincial Trade Act (WAPPRIITA) is the legislation through which Can-
ada enforces and administers its responsibilities under the Convention on the Inter-
national Trade in Endangered Species of Wild Flora and Fauna (CITES), an inter-
national agreement to protect endangered species. Canada is one of more than 150
countries which have signed the Convention. The Canadian law stipulates the fed-
eral permit requirements for the international trade of wildlife, their parts, and
products made from them.

How does this work? CITES operates through an import/export permit system
which require that our companies

e Obtain CITES Permits before an import or export occurs.

o Verify that Customs or the federal department of authority validated the CITES
permits at the time of export and/or import. Without validation, permits will not
be accepted. Also, a copy of the permit will be retained by Canada Customs and
will be forwarded to Environment Canada for compliance purposes.

e Ensure all valid cities documents accompany the shipment. Note: CITES-listed
wildlife may be subject to regulations by other Acts of Parliament or provincial
and territorial legislation. Other government agencies should be contacted, par-
ticularly the Canadian Food Inspection Agency (CFIA) when importing or ex-
porting live animals or plants.

e Advise Environment Canada of wildlife imports in advance, to speed the inspec-
tion process.

e Comply with the International Air Transport Association (IATA) Regulations
and the CITES Guidelines for Transport and Preparation for Shipment of Live
Wild Animals and Plants when shipping live specimens.

The Lacey Import Declaration

A transactional Lacey Import Declaration is unnecessary and a tax on North
American competiveness. A better approach might be Blanket Plant declaration
similar to the existing U.S. regulations covering importing chemical substance.2

In our public comments submitted to the U.S. Department of Agriculture, CME
expressed unwavering support for the goals of the Lacey Act—that of combating ille-
gal harvesting and trafficking of wood and plant products. But given that the vast
majority of Lacey regulated shipments originate in Canada, the border compliance
requirement, specifically the transactional import declaration, must be revisited.

In our view, not only because of the commercial costs but because we believe that
only through combined government efforts based on sound and proven risk manage-
ment principles can we protect our industries and our communities from the scourge
of illegally harvested plant products.

In a time when governments on both sides of our border are reducing their oper-
ational budgets, it is important that agencies be able to target high-risk shipments
and to act quickly. If those same agencies are buried in paper import declarations—
mostly from Canada—they have fewer resources to go after the much higher or un-
known risk elements.

Beyond the horizon

The current implementation of the Lacey Act declaration is limited to a few tariff
chapters but the underlying statute clearly indicates the intent of Congress at the
time was that all products containing plant materials would be subject to the a dec-
laration requirement.

When the import declaration requirement is pushed farther upstream in the man-
ufacturing chain, it will become impossible to comply with. As an example, a manu-
facturer of plastic auto parts which contain inputs from a myriad other components,
such as resin, will not be able to determine the origin of the plant that the resin
was made from, let alone the cultivar and species, or weight and value.

In addition, the nanotechnology industry today—in both our countries—is devel-
oping exciting new products from plant fibers. These industries, among others, are
the job-creators of tomorrow. It is this innovation that will spur North American
manufacturing competitiveness in the years ahead. Applying the Lacey import dec-
laration to these products of the future will be impossibility.

In terms of costs, under the current product coverage for the Lacey Import Dec-
laration, the broker cost borne by US importers is raised by 5-7 times—imagine
what any future application of the declaration might mean for the U.S. business
community. This cost is without a doubt a tax on our NA manufacturing sector at
a time when our communities can least afford additional burdens.

219 CFR 12.12.
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A better way

CBP and USDA at the border already have at their disposal highly sophisticated
risk targeting tools, armed with data carriers and shippers must provide hours if
not days before the truck or rail shipment even physically arrives at the land bor-
der. It is the success of these tools and the risk management approach to cross-bor-
der trade that allows these agencies to know what will be arriving, from where, and
at which ports of entry. It allows them to target the unknown or less-known ele-
ments of what is coming into the United States—be it a carrier, a shipper, a com-
modity, or even an anomaly of shipping patterns. CBP officers at ports of entry are
highly trained in the use of the information and determine which shipments should
be given more scrutiny at ports of entry.

CME member companies enjoy an exceptionally high import compliance perform-
ance rate. They fully support efforts to stem illegal logging of endangered forests
around the globe. They have and will continue to work with U.S. and Canadian
agencies—in short, these companies are not part of the problem but welcome the
opportunity to be part of the solution.

Our business community is not asking for any country carve- out o the Lacey Act
regulations but only reasonable changes to the import declaration.

1. First and foremost, we ask that a transactional import declaration be reconsid-
ered and that a blanket declaration tied to the Customs transaction be adopted.
2. Second, that the data required to meet Lacey import requirements reflect an
understanding of business practices and business confidentiality concerns. We
ask that data regulations be reasonable and implemented in such a way that the
regulated community can be able to comply.

3. Third, that the certification that the Lacey-regulated shipment does not con-
travene any logging regulations in third country be shelved. It is an impossible
taskdf(zlr the industry, now and certainly when the regulated HTS coverage is ex-
panded.

On the Canada-U.S. front at least, the cumbersome Lacey import declaration is
not the solution.

It is yesterday’s thinking and yesterday’s enforcement tool.

Thank you and I look forward to any questions you may have.

Dr. FLEMING. Thank you, Ms. Matthiesen. I got it right this time.
Thank you.

The Chair now recognizes Mr. Jameson S. French for 5 minutes
to provide testimony on the 2008 Lacey Act amendments.

STATEMENT OF JAMESON S. FRENCH, PRESIDENT AND CEO,
NORTHLAND FOREST PRODUCTS

Mr. FRENCH. Great. Thank you very much, Mr. Chairman. My
name is Jameson French. I am from New Hampshire. My family
has been in the hardwood industry since the 1880s, so we are on
the fourth generation. The fifth is coming along. Just for the
record, I have operations in Virginia, as well as in New Hampshire.
Back in the good days of 2007, we had 75 employees. We dropped
down to 55 during the devastating recession, And I am happy to
tell you that we have gotten back up to 63 now.

I am representing both my company, but also as a member of the
Hardwood Federation that is the largest hardwood trade associa-
tion in the U.S. We represent about 10,000 businesses in every
State in the country. A lot of those businesses, most of those busi-
nesses, are small, family owned businesses in rural areas that pro-
vide very important jobs and economic development opportunities
in those districts.

Before I get into the—some of the other key points I wanted to
make, I just wanted to make a clarification, Congresswoman Carol
Shea-Porter mentioned all those companies, and you talked about
them not being importers. Many of those companies on that list
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and many of those trade associations include importing companies,
and I could go into that later on.

It is very important to note that a healthy, sustainable forest
means a healthy, sustainable forest industry. It is not just about
the forest products, it is also about the environment, recreation,
and wildlife. We are a very long-term industry. As my dad says,
he is growing trees for his great-grandchildren. The U.S. is a fabu-
lous wood basket for the world, and will continue to be so.

I take great pride, as an exporter of wood products, that the U.S.
leapt ahead of the rest of the world back in 2008 and took a very
big step by amending the Lacey Act to address illegal logging. It
sent a message out to the world that we—where we were less effec-
tive in some other areas of environmental protection, but we were
a leader. And since then, the European Commission, that estimates
about 20 percent of the wood coming into Europe has been illegally
secured, has passed very strict regulations that came into effect
this year. Australia has also passed similar regulations.

I would just like to remind everybody that this was a very bipar-
tisan amendment when it came through. I am very proud to say
that both my Senators, Senator Gregg and Senator Sununu at the
time, Republicans from New Hampshire, were cosponsors, along
with Senator Alexander, Senator Collins, and several other Repub-
licans. It was a bipartisan effort, and we had substantial hearings.
There was a hearing before this Committee, I believe. There were
consensus with multiple industry groups. It was a very deliberate
and very thorough process.

As you probably know, the economic down turn hit the industry
very hard. We have been very, very dependent on the recovery of
the industry because of exports. And just a few very important sta-
tistics that are in my testimony, but I should just say that the ex-
ports were at the highest level in 2012 at $1.6 billion. And in 2008
the U.S. share of the global hardwood trade was 13 percent. Since
that time, coinciding with the enactment of Lacey, the share has
grown and it reached 20 percent for the first time. And over the
last 4 years, the U.S. hardwood exports have risen by more than
70 percent. During that same period, exports from all other leading
hardwood-producing countries, with the sole exception of Thailand,
have been flat or declining.

In 2012, China’s trade statistics recorded a 5 percent increase in
the imports of U.S. hardwood, while the imports of hardwood from
all other sources declined by 6 percent. I really believe that China,
because of our Lacey Act, is starting to deal with the problems that
they have with illegally traded wood.

In 2012, the U.S. hardwood export value was more than double
that of Malaysia, the world’s second-largest hardwood producer. So
the U.S. industry has been helped. I have some very specific quotes
in my testimony from Tom Talbot in Wisconsin and from Orn
Gudmundsson in Kentucky. I won’t read them again, but Orn is a
wood importer himself, and he believes that the Act does not im-
pose undue burden on himself, and it helps the import—the lev-
eling the playing field, and it makes his customers overseas more
interested in buying legal American wood products, low-risk prod-
ucts.
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So, we strongly urge—the Hardwood Federation and most of the
members of my industry strongly urge that the Lacey Act be fully
implemented, and that we do what we can to fully fund APHIS and
Fish and Wildlife to make sure it is enforced. And I think it would
be a really bad mistake to reopen the statute.

Thank you very much for your attention. I look forward to your
questions.

[The prepared statement of Mr. French follows:]

Statement of Jameson S. “Jamey” French, President and CEO of
Northland Forest Products

Mr. Chairman, Members of the Subcommittee, I am Jameson French, President
and CEO of Northland Forest Products, a hardwood lumber processor, exporter and
distributor based in New Hampshire with operations in Virginia. My family has
been in the hardwood lumber business since the late 1800s. I am here before you
today to represent the views of both my company and as a member of the Hardwood
Federation, the largest hardwood industry trade association, representing thousands
of hardwood businesses in every state in the country. Companies in the hardwood
industry are predominantly small family-owned businesses dependent upon a sus-
tainable supply of healthy timber resources, both imported and domestically
sourced. They serve not only the domestic market, but a strong and growing export
market. The Federation and its members believe it is critical to keep American com-
panies operating and our citizens employed by protecting forest resources and in-
creasing consumer demand for hardwood products, and assuring fair competition
worldwide.

The Hardwood industry includes many multi-generational families that care deep-
ly about long term healthy and sustainable forests, whether in North America or
around the world. Without forests there will be no forest industry, let alone forests
that pull and sequester carbon from the atmosphere, provide recreational activities
and give shelter and habitat to wildlife.

A strong forest products industry supports healthy and valuable forests. In 2012,
the U.S. Department of Agriculture Forest Service released a study showing the cor-
relation between an active forest products industry and expanding forests in areas
of the world with the most active forest products industries, including North Amer-
ica, Northern Europe and Scandinavia. The Lacey Act is a valuable tool for the
Hardwood industry in terms of both creating healthy and sustainable forests and
supporting the U.S. forest products industry.

I think it is also important to note that the U.S. is held in high esteem around
the world for taking the first step in addressing this global problem. Now, there is
a growing movement around the world as others follow our work to reduce illegal
logging: The European Commission estimates that 19% of lumber imports to the Eu-
ropean Union are illegally sourced. The European Union, as well as other countries,
are viewing this as a serious problem and also enacting Lacey-type laws to address
sourcing. Some key examples include:

e The European Union passed their Timber Regulation in 2010 and fully imple-
mented it in March of 2013;

e The Australia passed the Illegal Logging Prohibition Act and the government
has committed $1 million to work with regional governments and industry on
a number of measures to combat illegal logging;

e The Philippines is also ramping up their enforcement against illegal logging.

The Hardwood Federation was the first industry group to recognize illegal logging
as a serious threat. We were one of the first associations along with 49 other trade
associations, non-profits and unions that supported passage of the Lacey Act
Amendments as part of the 2008 Farm Bill. We did so for reasons that were both
environmental and economic. Purveyors of illegally harvested timber have the po-
tential to inundate our markets with products priced at levels that are simply out
of reach for U.S. producers. In fact, illegal logging costs our industry billions of dol-
lars each year by suppressing global prices by as much as 16 percent. By putting
law-abiding U.S. producers at a competitive disadvantage, illegal logging costs us
real jobs here in America.

Simply stated, the case for bolstering the century-old Lacey Act to address illegal
logging was so compelling that the 2008 amendments were enacted under the Bush
administration with strong bipartisan congressional support. The U.S. Forest prod-
ucts industry is a considerable economic force. The amendments were passed after
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public hearings and extensive negotiations among affected parties. The U.S. import-
ing companies we represent are willingly bearing the costs of complying with the
Lacey Act and applaud the U.S. government agencies such as the USDA Animal and
Plant Health Inspection Service for implementing an effective program of compli-
ance given minimal resources.

The industry produces approximately $200 billion in products annually and em-
ploys nearly 900,000 men and women in good paying jobs. The industry meets a
payroll of approximately $50 billion annually and is among the top 10 manufac-
turing sector employers in 47 states. Our industry, like others, has been challenged
over the last few years by economic and regulatory uncertainties. However, there
are key benefits we are realizing since the passage of Lacey.

First, it is important to note that the U.S. has the largest supply of sustainable,
legally sourced hardwoods in the world. With a growing emphasis on worldwide en-
forcement against illegal practices worldwide, American hardwoods have benefited
as the preferred choice.

Market forecasts show that the legality movement, which was prompted by enact-
ment of Lacey, will reduce wood supplies from countries where there is a significant
risk of illegal logging. Recent statistics show that this heightened awareness around
the world is providing a real opportunity for legal operators in the United States.

e U.S. hardwood lumber exports in 2012 were at their highest ever level last year,
at $1.6 billion;

e In 2008, the U.S. share of global hardwood lumber trade was 13 percent. Since
that time—coinciding with enactment of Lacey—that share has steadily grown
and in 2012, reached 20% for the first time;

e Over the last four years, U.S. hardwood lumber exports have risen by more
than 70%;

e During the same period exports from all other leading hardwood lumber pro-
ducing countries, with the sole exception of Thailand, have been flat or declin-
ing;

e In 2012, China’s trade statistics record a 5% increase in imports of U.S. hard-
:)vo%((ly lumber while imports of hardwood lumber from all other sources declined

y 6%;

e In 2012, U.S. hardwood lumber export value was more than double that of Ma-

laysia ($790 million), the world’s second largest exporter of hardwood lumber.

In addition to these macroeconomic figures, I would like to share a few examples
of how the Lacey Act has helped some small businesses in my industry:

e Tom Talbot, the CEO of Glen Oak Lumber and Milling in Montello, Wisconsin
notes that in the last 2% years, his business in American basswood window
products has soared. The increase is directly attributable to national distribu-
tors’ demand for legally sourced wood and accurate documentation.

e Orn Gudmundsson, President of Northland Corporation hardwoods based in
Kentucky states “As a wood importer myself, I do not believe the Act imposes
undue burdens on us, nor does it seek to stop the use of imported wood or wood
products. Furthermore the inclusion of wood in the Lacey Act has had an enor-
mously positive impact on U.S. hardwood lumber exports. Manufacturers over-
seas are increasingly relying on U.S. hardwood lumber, due in part to our rep-
utation for legally sourced and sustainable timber. Many Southeast Asian man-
ufacturers who wish to avoid wood from questionable sources have increasingly
turned to U.S. hardwoods. About 50% of my company’s exports to Southeast
Asia are probably returned to the U.S. as finished or semi-finished product. If
we abolished the Lacey Act these manufacturing jobs would not magically re-
appear in the U.S. rather the U.S. lumber they are made from would be likely
replaced by illegal local wood.”

As a member of the Hardwood Federation and a representative of the ten thou-
sand (10,000) businesses we represent, I urge Congress to allow the Lacey Act to
be fully implemented. We currently await the interagency report to Congress on as-
pects of Lacey Act implementation, enforcement and its effectiveness. In the mean-
time, we recommend that Congress provide full funding for Lacey Act implementa-
tion so that computer systems and other critical infrastructure needed to make this
law fully effective are in place. We strongly oppose Congressional actions aimed at
re-opening the statute and diminishing enforcement.

It is important to note that delivering on Lacey Act objectives is not a process
without growing pains as the private sector and the government learns from each
other about implementation realities. That is why 57 industry trade associations
and environmental groups, including the Hardwood Federation, the International
Wood Products Association, the American Forest and Paper Association, the Na-
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tional Association of Manufacturers and the National Retail Federation signed onto
a consensus statement recommending areas to streamline and enhance implementa-
tion that can be made administratively to the Lacey Act. We look forward to con-
tinuing to work with our co-signers and the Administration on these technical fixes.

The increased awareness of the need for transparency, risk management and legal
sourcing is precisely the intent of the Lacey Act. This law is important for protection
of the environment and the competitiveness of the U.S. forest products industry.
This Act promotes our ability to maintain a growing consumer demand for a U.S.
sustainable supply of healthy timber resources which in turn supports local econo-
mies situated in predominantly in rural areas across this great nation.

Thank you for your consideration of our industry’s perspective on this issue. The
Lacey Act is critical to U.S. hardwood jobs and we urge the Committee to assure
that the statute is allowed to continue to be fully implemented as originally envi-
sioned.

Dr. FLEMING. Thank you, Mr. French.
The Chair now recognizes Mr. Marcus Asner for 5 minutes to
provide his perspective on the 2008 Lacey Act amendments.

STATEMENT OF MARCUS A. ASNER, PARTNER, ARNOLD AND
PORTER, LLP

Mr. ASNER. Thank you, Mr. Chairman. I have been involved with
the Lacey Act for over a decade, both as a Federal prosecutor, when
I handled one of the largest Lacey Act cases in history, and now,
in private practice, when companies come to me for advice on how
to comply with the Lacey Act.

I think that everybody in this room agrees that illegal logging
and illegal trade is bad for America and it is bad for the world. It
hurts legitimate U.S. companies and it hurts consumers. It harms
the environment and let’s don’t forget it hurts victims. Illegal log-
ging and trade impinges on the rights of property owners, the very
people and States whose trees were stolen.

The Lacey Act is a key weapon in the fight against illegal logging
and illegal trade. It protects victims of crime. It helps fight corrup-
tion, it promotes the rule of law, and it enhances our national secu-
rity. And it helps level the playing field for American companies.
And that ends up protecting American jobs.

Now, some of the witnesses, in their testimony today and in their
written testimony, talked about due care. The Lacey Act due care
standard is crucial. Companies are in the best position to police
their own supply chains, and they need the freedom to do that. As
Mr. McCreary points out, Lacey has led companies like Collings
Guitar to review their compliance programs. They drop risky sup-
pliers, and they deal with legitimate vendors. But let’s be clear,
there is nothing new about due care, even in the wood industry.
And as a consumer, I frankly expect that legitimate companies will
sell me legal wood and legal paper. I don’t, frankly, think that is
too much to ask. In fact, in my view, Lacey helps legitimate compa-
nies—like yours, sir—because it makes sure that corrupt or indif-
ferent companies play by the same rules.

Now, some of the witnesses have suggested that an innocent
owner defense to forfeiture should be enacted, and I have a prob-
lem with that. I think it is inconsistent with widely used Federal
forfeiture procedures. I think it also has a tendency to undercut the
current effect of the Act and, more importantly, it undercuts the
fundamental property rights of the victims of illegal logging.
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One of the witnesses suggested that wood can get forfeited with-
out any due process, apparently using Gibson as an example. But
that is just flat wrong. It is not the law, and that is not what hap-
pened in Gibson. That is something that we explained at length in
a BNA article that I had submitted for the record. But let me be
blunt about this. Everybody gets their day in court. And sugges-
tions to the contrary, relying on Gibson, are just flat wrong.

Now, don’t get me wrong. I am very sensitive to the fact that for-
feiture laws, at least in theory, can lead to harsh results. But I
think that the Lacey Act deals with that already. There is an ex-
plicit procedure in the Act called the remission procedure, that is
specifically designed to handle those cases.

Now, I also disagree with some of the statements made about for-
eign law. We all deal with foreign law all the time. And Lacey is
clear. It talks about six specific types of plant-related offenses. So
any statement that a speeding violation somehow qualifies as a
Lacey Act offense is just flat wrong. That is not the law.

Now, there was a mention earlier about the Honduras lobster
case. And there is a suggestion that it was somehow improper. But
any suggestion that people like David McNab, who was at the cen-
ter of that, went to jail for some technicality is, again, flat wrong.
McNab was a criminal. He was guilty of violating Lacey, he was
guilty of smuggling, he was guilty of money laundering. He en-
gaged in a massive scheme to smuggle over 1.6 million pounds of
illegal lobster into the United States. And that has a devastating
effect, including a devastating effect on the population in Florida.

Legitimate companies in every industry, not just wood, already
make sure they buy and sell legal goods. And companies have been
navigating foreign laws forever. Businesses are in the best position
to ask the relevant questions and to make sure that goods are
legal, and they are also in the best position to protect themselves
by demanding their suppliers warranty and guarantee the wood
they are supplying.

A final point. Some say the declaration requirement is burden-
some. But I think it actually forces importers to examine the sup-
ply chains and to ask the right questions. And I was very cheered
by some of the comments that people from—the woman from
APHIS said today, that they are working through some of the hic-
cups. But as a former law enforcement person, I think it also helps
law enforcement fight illegal logging.

So, let me be clear. The Lacey Act is clear to me. It helps fight
crime, it helps protect American companies and jobs. It protects
victims. And it promotes the rule of law and helps protect national
security.

Thank you for your time, and I would be happy to address any
questions you have.

[The prepared statement of Mr. Asner follows:]

Statement of Marcus A. Asner, Arnold and Porter LLP

Introduction

Mr. Chairman, Ranking Member, and members of the Subcommittee on Fisheries,
Wildlife, Oceans and Insular Affairs, thank you for inviting me to appear before the
Subcommittee today to address the topic of the 2008 Amendments to the Lacey Act.

I am a partner in the New York office of Arnold & Porter LLP where I routinely
advise companies on Lacey Act and other environmental and criminal matters. Al-
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though I am advising several clients on legal matters relating to the Lacey Act, I
am appearing today in my personal capacity and not on behalf of Arnold & Porter
or any client.

For nine years (2000-2009), I served as an Assistant United States Attorney
(AUSA) in the Southern District of New York where I was Chief of the Major
Crimes Unit from 2007 to 2009. When I was an AUSA, I led the investigation and
prosecution of United States v. Bengis, one of the largest Lacey Act cases in history,
involving the smuggling of massive quantities of illegally harvested rock lobster
from South Africa. Since I joined Arnold & Porter in 2009, I have counseled clients
on a wide variety of Lacey Act issues, including assisting clients in complying with
the 2008 Amendments. I have written extensively on the Lacey Act, and I have been
invited to speak at numerous domestic and international meetings concerning envi-
ronmental crime. In the past year or so, for example, I have spoken on Lacey Act
issues at the World Fisheries Conference, the Forest Legality Alliance, INTERPOL,
and the Boston Seafood Show.

Today, I will explain my thoughts on how the 2008 Lacey Act Amendments have
contributed to reducing the international trade in illegal plants and plant products,
and in the process have served American businesses and consumers and helped the
environment. I also will address some of the concerns raised by critics of the 2008
Amendments.

Discussion

The 2008 Lacey Act Amendments prevent illegal plants and plant products from
flooding the U.S. market, disrupt criminal organizations, and reduce corruption in
foreign countries, which in turn levels the playing field for legitimate businesses
and improves our national security. The Lacey Act supports U.S. consumers who
have an interest in a sustainable supply of natural resources and in worldwide eco-
logical health, which plays a key role in U.S. and worldwide economic and social
stability. It also protects the victims of environmental crimes.

I want to emphasize upfront that I am well aware of the challenges companies
face as they determine how to meet the requirements of the Lacey Act, and under-
stand both sides of the debate over how best to shape Lacey Act requirements. I
regularly advise clients in various industries, so I know firsthand that compliance
can be challenging, especially at first, and especially for small businesses with lim-
ited resources seeking to navigate foreign legal systems. Companies that never be-
fore had to concern themselves with issues of provenance in their supply chains now
are having to develop compliance programs to make a good faith effort to ensure
that the goods they bring to the United States are legal.

Despite the challenges faced by lawful importers, I believe that the Lacey Act is
a vital enforcement tool that protects U.S. interests in the aggregate. From my per-
spective as someone who has been involved in Lacey Act enforcement and compli-
ance for over a decade, the 2008 Amendments are serving U.S. and global interests
by helping to reduce the trade in illegal wood and wood products.

Moreover, in my experience from the last few years, companies are overcoming
the challenges, setting up compliance programs, and learning to become more adept
at complying with the 2008 Amendments to the Lacey Act. That companies are be-
coming better at compliance does not surprise me. In other areas, United States
companies long have faced laws that regulate overseas behavior. Seafood importers
have had to comply with the Lacey Act for decades, and many U.S. companies have
to deal with Committee on Foreign Investment in the United States (CFIUS) regula-
tions and the Foreign Corrupt Practices Act. Experience in these other areas teaches
that complying with new laws and regulations can be burdensome at first, but that,
over time, companies learn and become better at working within the new regulatory
framework.

Benefits of the 2008 Lacey Act Amendments

Passed in 1900, the Lacey Act is the United States’ oldest wildlife protection law.
Its original goals were to address issues including the interstate shipment of unlaw-
fully killed game, the introduction of harmful invasive species, and the killing of
birds for the feather trade. The Act has been amended several times and broadened
to combat trafficking in illegal wildlife, fish, and—as of 2008—plants and plant
products. During its long tenure, the Lacey Act has been successful in the areas of
wildlife and fish. In light of the enormous problems of illegal logging and
unsustainable harvesting, along with the related human toll (such as the toll of cor-
ruption and forced labor) and environmental impacts (such as deforestation, destruc-
tion of biodiversity, wildlife displacement, erosion, climate change, and loss of local
livelihood), the 2008 addition of protections for plants and plant products was a nat-
ural and welcome extension of the Act.
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The Lacey Act is an important tool for law enforcement in the ongoing effort to
combat sophisticated criminal organizations and to protect legitimate businesses
and U.S. consumers. Lacey Act prosecutions have been used to disrupt large-scale
criminal organizations with illegal behavior extending beyond fish, wildlife, and
plant violations. When I was a prosecutor, I experienced firsthand how the Lacey
Act can be used as a tool to (1) dismantle criminal operations and deter illegal ac-
tivities that are having economic and environmental impacts; (2) protect U.S. inter-
ests; and (3) protect the victims of environmental crimes. I will discuss each of these
benefits in turn.

Dismantle Criminal Operations and Deter Illegal Activities

I first became involved with the Lacey Act around 2002 when I started working
on the investigation of the Bengis international criminal organization. The Bengis
organization engaged in a massive scheme to smuggle into the United States and
sell to U.S. consumers (at a significant profit) rock lobster that had been illegally
harvested in South Africa. The scheme, which spanned over a decade, had a dev-
astating impact on the South African rock lobster population. The Bengis scheme
involved (among other things) numerous violations of South African fishing and cus-
toms laws, bribery of South African fisheries inspectors, submission of false shipping
documentation, smuggling of contraband into the United States, sale of illegal sea-
food to U.S. consumers, circumvention of U.S. immigration laws, spoliation of evi-
dence, and the use of United States banks to transfer criminal proceeds. The United
States and South Africa worked together closely on the investigation and prosecu-
tions, which ultimately led to the dismantling of the Bengis organization. In the
United States, five members of the organization were arrested; all ultimately plead-
ed guilty and the main players were sentenced to prison. The defendants also for-
feited $7.4 million to the U.S. In 2011, the Court of Appeals for the Second Circuit
ruled that South Africa is a victim entitled to restitution for the defendants’ crimes,
and in 2012, a magistrate judge in the Southern District of New York recommended
that South Africa be awarded $54.9 million in restitution from the defendants.

The Bengis case provides just one example of how the Lacey Act can serve as a
powerful enforcement tool in the fight against criminal activity in cases where ac-
tors import into the United States illegal goods covered by the Act. It is important
to remember, however, that the Lacey Act also protects innocent actors. A person
who innocently imports illegally harvested wood is innocent under the Lacey Act.!
She only would be guilty of a felony if she actually knew the wood was illegal.

In cases where a person, in the exercise of due care, should have known that wood
she imported had been stolen, the Lacey Act establishes a middle ground—a mis-
demeanor. In my experience, misdemeanor prosecutions under the Lacey Act are
rare. Prosecutors typically focus their limited resources on more serious felony in-
vestigations and prosecutions. In this, as in any other lawful industry, legitimate
businesses and law-abiding citizens understandably take pains to ensure that they
are buying legal goods, whether those goods are wood, seafood, wildlife, or some
other commodity such as food, diamonds, or electronics. It is in this respect that the
due care standard in the Lacey Act serves an important role in reinforcing lawful
behavior, and in leveling the playing field between legitimate companies that invest
resources to try hard to do the right thing, and companies that are utterly indif-
ferent to whether the goods they are importing and supplying to the American con-
sumer are legal or illegal.

I am sensitive to the fact that some companies find the due care standard to be
confusing and would prefer that “due care” be defined using a checklist or a set of
bright line rules that would apply across all fact patterns and industries. While I
understand why these comments are being made, I believe that much of the anxiety
about the due care standard is misplaced. Legitimate companies in a wide variety
of industries routinely exercise due care in policing their supply chains, because
they take seriously the goal of providing consumers with legal goods. In my view,
the flexible “due care” standard is actually better for companies because it enables
them to mitigate risk in ways that are appropriate for their particular operations
and supply chains. Moreover, there is nothing particularly new about the due care
standard. Like the similar “reasonable person” standard relied upon elsewhere in
U.S. law, the due care standard is a necessary and common element in the Amer-
ican legal system, arising in a wide variety of situations, ranging from the concepts
of negligence in tort law, to negligence-based Clean Water Act violations. The Lacey
Act’s due care-based standard has functioned effectively for many years. In fact, sea-

10f course, the fact that the person is innocent in this example does not change the fact that
the wood in fact was stolen. Under well-established U.S. property law, stolen property ordinarily
will be returned to the rightful owner, even if the person possessing the wood is innocent.



60

food importers have been working with the due care standard under the Lacey Act
ever since 1969.

Requiring that companies exercise “due care” in selecting and managing their im-
ports plays a significant role in deterring illegal activity. The standard places the
responsibility on law-abiding companies to take a critical look at and understand
their own supply chains, and it also prevents unscrupulous companies from devising
ways to circumvent, perhaps through technicalities, any due care “checklist” or
bright line rules that otherwise might be devised. In my own practice, I often coun-
sel clients on ways to create their own compliance programs, so they can make a
good faith effort to ensure that their supply chains are legal and can demonstrate
due care in those efforts. The Compliance Program outlined in the Gibson Guitar
Criminal Enforcement Agreement has provided a useful model, and various indus-
tries are creating their own models from which individual companies can draw. In
circumstances where they deem additional protections are needed, clients are fur-
ther protecting themselves by demanding and obtaining warranties and indem-
nification from their suppliers. These are good developments. As a result of the 2008
Lacey Amendments, I find that companies increasingly are focused on actively moni-
toring their own supply chains and creating compliance programs that enable them
to ensure that the paper, lumber, and other plant products they supply to the Amer-
ican consumer come from legal sources. This is transforming a market in which hon-
est, legitimate companies (who worked hard to ensure the legitimacy of their supply
chains) previously were at a competitive disadvantage to companies who were al-
ltiwed to get away with a “no questions asked” approach to the legality of their sup-
ply.

Nor is the focus on supply chains limited to the Lacey Act. Supply chain due dili-
gence increasingly has become a priority for companies in all sectors. In addition
to the health and safety and counterfeiting issues with which we are all familiar,
and the conservation and law enforcement goals of the Lacey Act and similar enact-
ments, Congress has acted repeatedly since the 2008 Lacey Act amendments to re-
quire more transparency in supply chain issues. For example, there have been new
statutory and regulatory requirements to prevent U.S. Government contractors from
using human trafficking victims when performing government contracts.

Protect U.S. Interests and Reduce Corruption

According to a 2012 UNEP and INTERPOL report, “illegal logging accounts for
50-90 per cent of the volume of all forestry in key producer tropical countries and
15-30 per cent globally. Meanwhile, the economic value of global illegal logging, in-
cluding processing, is estimated to be worth between U.S. $30 and U.S. $100 billion,
or 10-30 per cent of global wood trade.”2 Not only is the U.S. one of the world’s
leading producers of products like wood flooring and hardwood plywood, but it is
also one of the largest consumers.3

The mere presence of illegally procured wood in the international marketplace af-
fects the competitiveness of legitimate U.S. producers. The United States’ GDP of
timber-related manufacturing was valued at $77 billion in 2009.4 According to a
2004 report, illegal logging depresses U.S. prices by about 2-4% which translates
to about $1 billion in annual losses to the U.S. market from lower prices and re-
duced market share.> Evidence presented in the Bengis case revealed that illegal
operations are able to sell larger quantities of goods at lower prices than their legiti-
mate competitors.® This illegal advantage in turn adversely affects competitors’
business and customer relations. Meanwhile, overharvesting activities seriously af-
fect the worldwide and U.S. market’s supply. As a result, any reduction in market
price in the short-term due to the influx of illegal goods is short-lived, and prices
will increase in the long-term as supply is depleted due to unsustainable practices.
By reducing the amount of illegally harvested wood and other plant products in the

2UNEP and INTERPOL, Green Carbon, Black Trade: Illegal Logging, Tax Fraud and Laun-
dering in the World’s Tropical Forests (2012), available at http://www.unep.org/pdf/
RRAlogging english scr.pdf.

3USITC, Wood Flooring and Hardwood Plywood: Competitive Conditions Affecting the U.S. In-
dustries at 1-1 (Aug. 2008), available at http://www.usitc.gov/publications/332/pub4032.pdf.

40U.S. Census Bureau, Statistical Abstract of the United States at 563 (2012) (Table 883),

available at http://www.census.gov/compendia/statab/2012edition.html.

5Seneca Creek Associates, LLC and Wood Resources International, LLC, “Illegal” Logging and
Global Wood Markets: The Competitive Impacts on the U.S. Wood Products Industry at ES-2,
26 (Nov. 2004), available at http:/www.illegal-logging.info/uploads/afandpa.pdf; Pervaze A.
Sheikh, Cong. Research Serv., R42119, The Lacey Act: Compliance Issues Related to Importing
Plants and Plant Products 12 (2012), available at http:/www.fas.org/sgp/crs/misc/R42119.pdf.

6 Government’s Memorandum of Law in Opposition to Defendants’ Joint Motion for a Depar-
ture from the Applicable Sentencing Guidelines Range at 15-17, United States v. Bengis, No.
1:03-cr—00308-LAK (S.D.N.Y. May 26, 2004).
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international marketplace, the Lacey Act benefits U.S. companies and consumers.
By reducing the demand for illegal and unsustainably harvested goods, the Act also
helps to protect the global supply of natural resources upon which American con-
sumers depend.

The Lacey Act also helps reduce corruption and promote the rule of law in foreign
countries, which in turn helps to level the playing field for U.S. companies and en-
hances our national security. There is a close link between corruption and natural
resources crime. In his Statement for the Record on the 2012 Worldwide Threat As-
sessment of the U.S. Intelligence Community, the Director of National Intelligence
included “environmental crime” in the list of ways in which transnational organized
crime threatens U.S. national interests:

Illicit trade in wildlife, timber, and marine resources constitutes a multi-
billion dollar industry annually, endangers the environment, and threatens
to disrupt the rule of law in important countries around the world. These
criminal activities are often part of larger illicit trade networks linking dis-
parate actors—from government and military personnel to members of in-
surgent groups and transnational organized crime organizations.”

The U.N. Office on Drugs and Crime’s report, Illegal Logging in Indonesia: The
Link Between Forest Crime and Corruption, notes:

Illegal logging [in Indonesia] relies on corruption to stay in business. It de-
pends on the complicity of officials throughout the entire production chain
from forest to port, including forest rangers, local government, transport
authorities, police and customs. Organized criminal groups are involved in
transporting illegal timber, as well as endangered species, out of the coun-
try and across multiple borders . . .

Environmental crime, such as this illegal logging in Indonesia, is becoming
increasingly organized and transnational in nature and can be seen, just as
drug and firearm trafficking, as one of the most significant areas of trans-
border criminal activity, threatening to disrupt societies and hinder sus-
tainable development.8

Corruption related to environmental crimes presents a threat to the United
States’ interests generally, and to U.S. companies specifically. By providing an en-
forcement tool for federal prosecutors on the one hand and encouraging the creation
of compliance programs that help identify issues in the supply chain on the other,
the Lacey Act helps to reduce the specter of corruption, and ultimately fosters an
environment favorable to legitimate American businesses.

Protect Victims of Environmental Crimes

Penalties under the Lacey Act protect victims by deterring the theft of fish, wild-
life, and plants and plant products. Moreover, just as property laws protect owners’
rights by requiring the return of stolen art or an autographed baseball stolen from
your home, the Lacey Act protects the rights of victims of illegal harvesting and
trade, whether such victims are in the U.S. or abroad.

The Lacey Act helps ensure that victims of Lacey Act crimes receive compensa-
tion. If someone snuck onto my land in Irving, Texas, cut down my trees, and then
sold them to an unwitting buyer in Oklahoma, I would want my trees back, even
if the gentleman in Oklahoma had purchased the timber innocently. The Lacey Act
provides a mechanism by which I could get my trees back and the trespassing
thieves could be prosecuted. When coupled with a charge of conspiracy under
Title 18, the Lacey Act supports compensation to victims in the form of restitution
under 18 U.S.C. §§3663 & 3663A. The Bengis case illustrates this point. The Court
of Appeals ruled in that case that South Africa should be awarded restitution as
compensation for the lobster stolen as part of the scheme. By protecting the prop-
erty rights of victims of environmental crimes, the Lacey Act provides justice to vic-
tims and deters future criminal activity. I will discuss this aspect of the Lacey Act
further below in connection with the discussion of the “innocent owner” defense.

7 Statement for the Record on the Worldwide Threat Assessment of the US Intelligence Commu-
nity, Before the S. Select Comm. On Intelligence, 113th Cong. 5-6 (2013) (statement of James

. Clapper, Director of National Intelligence, available at http:/www.intelligence.senate.gov/
130312/clapper.pdf. The Statement also noted that “[tlransnational organized crime (TOC) net-
works erode good governance, cripple the rule of law through corruption, hinder economic com-
petfi)tiveness, steal vast amounts of money, and traffic millions of people around the globe.” Id.
at 5.
8U.N. Office on Drugs and Crime, Illegal Logging in Indonesia: The Link Between Forest
Crime and Corruption (2010), available at http://www.unodc.org/unodc/en/frontpage/2010/June/
illegallogging-in-indonesia-the-link-between-forest-crime-and-corruption.html.
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Responses to Concerns

I am aware of a number of concerns that have been voiced about the Lacey Act,
many of which appeared in the various changes that were proposed last year in the
Retailers and Entertainers Lacey Implementation and Enforcement Fairness Act.
The RELIEF Act, among other things, would have altered the Lacey Act’s forfeiture
provision to include an “innocent owner” defense, removed or limited some of the
Act’s provisions for plants and plant products imported before 2008, narrowed the
categories of foreign laws that trigger violations and modified the declaration re-
quirements. I am sympathetic to the challenges that legitimate businesses, particu-
larly small companies, face in complying with the Lacey Act, especially when they
are operating in foreign countries with unfamiliar legal systems. I expect that some
of the same concerns may be raised in this hearing, so I would like to focus on some
of these proposals in my testimony today.

Forfeiture and the Proposed “Innocent Owner” Defense

According to press reports, following the well-publicized seizures of wood at Gib-
son Guitar’s facilities, a common complaint was that Gibson’s wood was seized and
held even though Gibson purportedly had not “had its day in court to defend itself,”®
and that Gibson was the victim of an abuse of governmental power. However, as
my co-authors and I explained in an article published in Bloomberg BNA’s Daily En-
vironment Report, if you look at the law and what happened in the Gibson pro-
ceedings, it becomes clear that Gibson in fact did have its day in court, exactly as
contemplated in the law.10 In addition, based on the facts that emerged, Gibson had
illegally imported highly protected wood, ignoring the results of their own due dili-
gence, and the actions taken by the government in response were reasonable.! Gib-
son is therefore a prime example of the proper functioning of the Lacey Act. The
Gibson case aside, however, a more fundamental point is that adding an innocent
owner defense to the Lacey Act would be inconsistent with widely-used federal for-
feiture procedures, would undermine the deterrent effect of the provisions, and po-
tentially would defeat the fundamental property rights of the victims of environ-
mental crimes. If such an amendment were to be enacted, those in possession of sto-
len wood would have unique rights to keep that wood despite the illegality of its
procurement, which is fundamentally at odds with the law that applies across the
board in other stolen property contexts.

Seizure and Forfeiture Under the Lacey Act

It is well settled that the federal government may seize property upon a showing
of probable cause that the property is illegal. The process is straightforward. Some-
one who believes that her property has been wrongfully seized may file a motion
in federal court asking the court to review the evidence and determine whether the
property is contraband or should be returned.12 Even if that person does not pursue
the return of the seized property in this manner, the government generally must
follow a formal forfeiture process in order to keep it. Goods seized pursuant to the
Lacey Act may fall into one of two categories of contraband. Those involving viola-
tions of procedural requirements, such as failing to obtain proper permits, are con-
sidered “derivative contraband.” On the other hand, those for which possession or
exportation is banned are considered “contraband per se.”'3 For example, a country
like Madagascar bans the harvest of ebony and the export of any ebony products

9Tina Korbe, Video: The Great Gibson Guitar Raid. . .Months later, still no charges, Hot Air
(Feb. 23, 2012, 3:40 PM), http:/hotair.com/archives/2012/02/23/video-the-great-gibson-guitar-
raid-months-later-still-no-charges/; see also John Roberts, Gibson Guitar Case Drags On With No
Sign of Criminal Charges, FoxNews.com (Apr. 12, 2012), http:/www.foxnews.com/us/2012/04/12/
gibson-guitar-case-drags-on-with-no-sign-criminal-charges/.

10 Marcus A. Asner, Maxwell C. Preston and Katherine E. Ghilain, Gibson Guitar, Forfeiture,
and the Lacey Act Strike a Dissonant Chord, Bloomberg BNA’s Daily Environment Report (also
published in the Daily Report for Executives, White Collar Crime Report, and the International
Environment Reporter) (Sept. 4, 2012), available at http://www.arnoldporter.com/resources/docu-
ments/Arnold&PorterLLP.BloombergBNA%27sDailyEnvironmentReport_090412.pdf.

11 Criminal Enforcement Agreement Between U.S. Dep’t of Justice and Gibson Guitar Corp.
(July 27, 2012), available at http://www.fws.gov/home/feature/2012/
USvGibsonGuitarAgreement.pdf.

12 Specifically, the person seeking the return of their property may file a motion in federal
court pursuant to Rule 41(g) of the Federal Rules of Criminal Procedure. See United States v.
144,744 Pounds of Blue King Crab, 410 F.3d 1131 (9th Cir. 2005) (holding that goods seized
under the Lacey Act are contraband).

13 See Helton v. Hunt, 330 F.3d 242, 247 (4th Cir. 2003) (citing One 1958 Plymouth Sedan
v. Pennsylvania, 380 U.S. 693, 699-700 (1965), and quoting Cooper v. City of Greenwood, 904
F.2d 302, 305 (5th Cir. 1990); see also Conservation Force v. Salazar, 677 F. Supp. 2d 1203,
1210-11(N.D. Cal. 2009).
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in unfinished form except when the supplier has special authorization from the gov-
ernment. In that situation, unfinished Malagasy ebony seized from someone in the
United States who imported that ebony from a supplier who did not have that spe-
cial authorization is contraband per se.

The forfeiture procedures that apply to goods seized under the Lacey Act are the
same Civil Asset Forfeiture Reform Act (CAFRA) procedures that govern forfeiture
actions under a wide variety of laws.14 The government must provide notice and an
opportunity for a hearing at which the forfeiture may be contested. If the party fails
to timely respond, the property is deemed administratively forfeited. If the party
elects to file a claim within the 60-day period, the government must commence judi-
cial forfeiture proceedings, during which the party may present evidence and argue
that the property should be returned.l> The government must demonstrate by a pre-
ponderance of the evidence that the property is subject to forfeiture,'¢ and that the
government had probable cause to believe that the property was subject to forfeiture
in the first place.l” These procedures were followed in Gibson, and normal forfeiture
proceedings in federal court were ongoing when the Criminal Enforcement Agree-
ment was reached.

In addition to this judicial avenue of challenge, the law provides an administra-
tive appeal process whereby a party can appeal directly to the agency that seized
the goods, seeking remission or mitigation of forfeiture.1® Under the Fish and Wild-
life Service’s regulations, for example, a party may file a petition seeking remission
or mitigation of administrative forfeiture with Solicitor of the Department of Inte-
rior.1? If the Solicitor finds that there are sufficient “mitigating circumstances,” the
Solicitor may remit or mitigate the forfeiture upon reasonable terms and condi-
tions.20 As a result, not every contested seizure will require the involvement of fed-
eral courts.

Innocent Owner Defense

Some have suggested including an “innocent owner” defense to forfeiture. Pro-
ponents have argued that companies that unknowingly possess illegally harvested
wood should be able to obtain the return of that illegal wood (regardless of its legal-
ity) because they were unaware, despite exercising due care, that the wood was ille-
gal. While I am sympathetic to the truly innocent owner in such a situation and
recognize that some importers could face forfeiture under difficult circumstances, I
am also sympathetic to crime victims. I am concerned that such a defense would
not only undermine the effectiveness of the Lacey Act, but it also would be incon-
sistent with basic U.S. property principles.

My concern is that providing an innocent owner defense for the purchaser or im-
porter of illegal goods and allowing the “innocent owner” to keep what is not law-
fully hers not only decreases companies’ incentives to ensure that their goods are
legal, but it also deprives lawful owners of their right to have their property re-
turned. If a thief steals my autographed baseball and sells it to an innocent collector
who has no idea that it was stolen, that does not change the fact that it is still my
baseball and I have a right to get it back. The illegal intervening activity does not
extinguish my property right in the baseball. We naturally feel sorry for the col-
lector, of course, who was duped into buying the baseball from the thief, but that
does not mean he should get to keep my baseball; instead, his recourse is to seek
compensation from the thief and make sure that he has a valid supplier next time.
The same concept applies to goods imported in ways that violate the Lacey Act. The
individuals, states, or countries whose resources have been illegally obtained have
a right to the return of their property or to monetary compensation for property that
was lost. The intervening illegal activity does not extinguish those property rights,
regardless of who knew what along the way. It is the importer’s responsibility to
know its suppliers and put measures in place to ensure that its goods are legal. Just
as a legitimate art gallery requires evidence of provenance before purchasing paint-
ings or artifacts, or a seller of name-brand shoes needs comfort that it is not buying
counterfeits, companies that are dealing in goods covered by the Lacey Act are re-
sponsible for knowing their supply chains and, if appropriate, demanding contrac-
tual warranties to protect themselves.

1418 U.S.C.A. §983.
15See 18 U.S.C.A. §938(a)3), (a)4)(A) (contemplating claims pursuant to Supplemental
Rules); Fed. R. Civ. P. Supplemental Rule G(5).

16 See 18 U.S.C.A. §983(c)(1).
17See 19 U.S.C.A. §1615.

18 See 16 U.S.C.A. §3374(b).
1950 C.F.R. §12.24.

2050 C.F.R. §12.24(f).
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The strong incentive in the Lacey Act to use due care is causing this positive shift
in the marketplace. Introduction of an innocent owner provision would have the op-
posite effect of encouraging companies to know as little as possible about their sup-
ply chains. In addition, basic property rights are fundamental to the law of our
country. Any proposed changes to the Lacey Act must be consistent with these long-
standing legal principles. An innocent owner defense that deprives the rightful
owner of his or her property clearly is not.

Indeed, if the committee were inclined to consider any changes to the Lacey Act,
I think it would make most sense to strengthen the Act’s protections of victims and
property rights, by making it easier for victims to recover for Lacey Act violations.
One simple idea would be to expand the list of crimes covered by the federal restitu-
tion statutes, 18 U.S.C. §§3663 & 3663A, so that it explicitly would cover the Lacey
Act. That fix would help facilitate the return of stolen articles to their rightful
owner in cases where the evidence establishes a substantive Lacey Act violation, but
fails to support a charge under Title 18 (for example, where the defendant acted
alone and therefore did not violate the federal conspiracy statute, 18 U.S.C. §371).
Congress also could support the rights of crime victims further by creating a rebut-
table presumption that, once articles have been shown to violate the Lacey Act and
are forfeitable, such articles will be deemed to be the property of the state or coun-
try of origin, absent a showing of superior title. The state or country where the fish,
wildlife, plant or plant product was illegally taken would be deemed a “victim” enti-
tled to restitution.

Plants and Plant Products Imported Before 2008

Some have expressed concern that the Lacey Act might cover plants and plant
products that were harvested before the Lacey Act was amended in 2008, noting
that innocent owners of antique musical instruments or furniture technically face
exposure under the Lacey Act. I am sympathetic to such concerns. Of course, as I
explained above, truly innocent owners of pre-2008 plants or plant products cannot
be prosecuted under the Lacey Act. Helpfully, the U.S. Fish and Wildlife Service
further has clarified that “individual consumers and musicians are not the focus of
any U.S. Fish and Wildlife Service law enforcement investigations pertaining to the
Lacey Act, and have no need for concern about confiscation of their instruments by
the U.S. Fish and Wildlife Service.”2! More fundamentally, however, as with the “in-
nocent owner” proposal discussed above, I am concerned about how any change ad-
dressed to pre-2008 articles would square with our general obligation under the U.S.
legal system to protect the rights of property owners. I am equally concerned that
any such change would have the unintended effect of excusing illegal activity and
perpetuating the presence of illegal goods in the market, all to the detriment of
American interests. For example, it would be hard to be sympathetic to someone
who knowingly imported wood that was illegally harvested from a World Heritage
Site in 2007 who now wants to profit from its sale. Moreover, because of difficulties
in dating wood, constructing a “pre-2008” exception could inadvertently help crimi-
nals launder wood that in fact was harvested and imported after 2008, because de-
fendants could demand that the United States affirmatively prove in a criminal case
that the wood is harvested or imported after 2008. Accordingly, while I understand
why these issues have been raised, I again urge the committee to be cautious in
proposing any such change to the Lacey Act.

Scope of Foreign Laws

Some have expressed concern over the scope of foreign laws that could trigger a
Lacey Act violation. Again, I believe that much of the anxiety about the scope of
foreign laws is misplaced. The categories of foreign laws at issue in the Lacey Act
are set out clearly in the Act. Legitimate companies in a wide variety of industries
routinely must navigate local and foreign laws. Seafood companies complying with
the Lacey Act have been navigating foreign laws for decades. Moreover, the fact that
a particular foreign law may be ambiguous, unclear or difficult to discern, bears on
the due care analysis and may suggest that a company did not knowingly import
illegal goods (which is what happened with some of the wood at issue in Gibson).
More fundamentally, however, in my experience, legitimate businesses take seri-
ously their obligations to comply with local and foreign laws. They ask adequate
questions and, to gain comfort with their compliance with U.S. law, they track their
due diligence in such a way that they can demonstrate their good faith if questions
arise later. In this respect, businesses that work with foreign suppliers are in the

21U.S. Fish & Wildlife Service, Where We Stand: The Lacey Act and our Law Enforcement
Work (Sept. 22, 2011) (available at http://www.fws.gov/news/blog/index.cfm/2011/9/22/Where-We-
Stand-The-Lacey-Act-and-our-Law-Enforcement-Work).
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best position to ask the relevant questions and require that their suppliers make
sure the goods are legal.

Declaration Requirement

Finally, some concerns have been raised that the declaration requirement is bur-
densome and creates a collection of paper that serves no purpose. The declaration
requirement is one of the key elements of the 2008 Amendments because it forces
importers to examine their supply chains, ask questions, and obtain information to
ensure that everything is legal. While it has been reported that there currently is
a backlog in processing some of the declarations filed by paper means, approxi-
mately 80% of the declarations are filed and processed successfully by electronic
means. More fundamentally, the declarations provide information that protects in-
nocent companies and helps in the investigation and prosecution of criminal organi-
zations. Indeed, the defendants’ paper trail in Bengis provided crucial evidence lead-
ing to the dismantling of the criminal scheme.

The declaration requirement is requiring companies to ask new questions and
gather new information about the plants and plant products they have been using
for years. This can be a difficult and slow process, which is why APHIS has been
working with industries to phase in enforcement and providing resources to help
companies understand and comply with the declaration requirement.22 In addition
to setting up a website dedicated to Lacey Act compliance and resources, APHIS has
issued guidance to address potential difficulties in identifying the genus and species
of certain categories of plants and plant products. For example, the guidance in-
cludes a provision stating that items manufactured prior to the 2008 Amendments
for which, despite the exercise of due care, it is impossible to identify certain infor-
mation, the importer may identify the genus as “Special” and the species as
“PreAmendment.”23 APHIS has also stated that it does not require a declaration for
most personal shipments or for musical instruments transported for performances.24

To further ease compliance with the declaration requirement and improve enforce-
ment capabilities, APHIS requires funding that will allow it to streamline the proc-
ess so that submitting the declarations and accessing the information in real time
is more efficient for industry and the agencies alike. Already with the limited fund-
ing APHIS received for the first time last year, it soon will be piloting a web-based
interface designed to offer a viable alternative to submission of the 20% of declara-
tions that are still being filed by paper means.

Fully funding APHIS, the Fish and Wildlife Service, and other key agencies so
they can effectively implement and enforce the Lacey Act will ensure that it is less
burdensome to companies and that it achieves the goals of curbing illegal trade as
envisioned in the law.

Conclusion

The Lacey Act provides an important tool that helps enforcement officials fight
crime, corruption, and the theft of plants and plant products for the benefit of Amer-
ican interests. I have advised companies in various industries on Lacey Act compli-
ance, including clients in the paper industry, book publishing, and the cosmetic in-
dustry, and I am cognizant of the challenges faced by serious law abiding American
companies that are trying to do the right thing. Still, the fact that compliance is
challenging does not mean that we should ignore our supply chains. We owe it to
our country, our legitimate businesses, and American consumers to get this right.
We especially owe it to our children and grandchildren who will be facing worldwide
shortages in natural resources and greater environmental degradation if we fail to
invest the time and energy to make sure we protect our forests, fish and wildlife
from the threat of illegal harvesting.

Thank you again for inviting me to appear today. I would be happy to answer any
questions.

Dr. FLEMING. Thank you, Mr. Asner.
Finally, we have Mr. Erik Autor for 5 minutes to provide his per-
spective on the 2008 Lacey Act.

22 See Elinor Colbourn and Thomas W. Swegle, The Lacey Act Amendments of 2008: Curbing
International Trafficking in Illegal Timber, STO36 ALI-ABA 365, 373—77 (Apr. 26, 2012).

23 APHIS, Lacey Act Plant and Plant Product Declaration Special Use Designations (Sept. 19,
%012), a available at  http://www.aphis.usda.gov/plant_health/lacey act/downloads/lacey-act-

UD.pdf.

24 APHIS, Lacey Act Amendment: Complete List of Questions and Answers (Feb. 16, 2012),
available at http://www.aphis.usda.gov/plant health/lacey act/downloads/faq.pdf.
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STATEMENT OF ERIK O. AUTOR, ESQ., PRESIDENT AND CEO,
AUTOR GLOBAL STRATEGIES LLC/TOTAL SPECTRUM LLC

Mr. AUTOR. Mr. Chairman, members of the Subcommittee, thank
you for inviting me to testify at today’s hearing on the Lacey Act.
While I am a former representative of the retail industry, I appear
today on behalf of myself, and speak only as someone who has been
actively involved in the policy discussions on the Lacey Act amend-
ments since their passage in 2008.

The purpose of the 2008 Lacey Act amendments is to prevent il-
legal logging and harvesting of plants in both the United States
and abroad which pose serious threats to the environment and le-
gitimate commerce and products derived from wood in plants.
These aims are laudable, and supported by American business.

However, the law, as written and enforced, has had several unin-
tended consequences that unnecessarily burden compliance and en-
forcement, needlessly engender unpredictability, threaten American
businesses and jobs, and deviate from the law’s core objectives. To
address those unintended consequences, Congress should make
four modest common-sense reforms to the law that will improve
and facilitate enforcement and compliance, and reduce unnecessary
burdens on legitimate commerce, while preserving the law’s integ-
rity and objectives.

Other witnesses have already discussed in detail three of these
reforms: addressing pre-2008 harvesting and production; providing
a legal procedure in seizure and forfeiture actions for owners who
can demonstrate due diligence; and refining the scope of foreign
laws and regulations subject to the Lacey Act.

Therefore, given our limited time, I will focus the remainder of
my statement on the fourth issue with the Lacey Act amendments,
relating to the requirement that imports containing wood or plant
material must be accompanied by a declaration filed upon importa-
tion with USDA’s Animal and Plant Health Inspection Service.
This requirement has created three significant problems for both
government and business.

The first is that the term “upon importation” is a layman’s ex-
pression with no legal meaning in the technical parlance of cus-
toms law. Rather, the process of making entry is the key action
with respect to an imported product, which is the point at which
it legally, rather than just physically, enters U.S. customs territory.
The most common types of entry for commercial goods are con-
sumption entries and warehouse entries.

The second problem with the import declaration is that it has
failed to facilitate compliance for businesses by imposing unneces-
sary costs and higher regulatory burdens compared to other laws
regulating imports. In particular, technical limitations with the
electronic system for filing import declarations have not been able
to accommodate large amounts of data that must be submitted on
each shipment for even fairly simple products. As a result, import-
ers have had to resort to breaking up single shipments into mul-
tiple entries or file paper declarations. Both these options signifi-
cantly complicate and delay import transactions, and force import-
ers to incur much higher customs brokerage fees, merchandise
processing fees, and other administrative costs.
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The third problem is that the import declaration requirement has
compromised, rather than enhanced enforcement efforts by the
Federal Government. Even though the law is not yet fully imple-
mented, APHIS calculates that it already receives approximately
9,200 declarations per week, or about 40,000 a month. The Agency
faces this crush of paper with few resources and little ability to ex-
amine declarations, undertake any risk-based analysis, and has
been unable to add new tariff lines under the new U.S. harmonized
tariff schedule to the declaration requirement, as mandated by the
statute.

Congress should correct these problems which unnecessarily cost
industry and government $56 million annually by replacing the re-
quirement for filing a declaration upon importation for each ship-
ment of imported merchandise with a declaration on demand. The
on-demand system is currently used in other laws regulating im-
ports, including safety certifications for imported products under
the Consumer Product Safety Improvement Act, and is more con-
sistent with the paperless system Customs and Border Protection
uses in its enforcement activities. It requires importers to collect
and maintain the same information currently required on the im-
port declaration, but to produce that information at the request of
Federal enforcement agencies.

This system will allow the enforcement agencies to identify and
focus on higher-risk shipments by more efficiently separating the
wheat from the chaff. It will also relieve businesses of the cost and
burdens incurred by constantly having to file declarations, even for
low-risk shipments that are merely being sent, unread, to ware-
house for storage. An on-demand declaration system would in no
way undermine the Lacey Act, but will actually support better en-
forcement and compliance.

Finally, I must caution that, to the extent opposition to any
changes to the Lacey Act amendments may be motivated by ex-
ploiting the problems with this law to burden or disrupt legitimate
imports, it is inappropriate and consistent with U.S. legal obliga-
tions under the rules of the World Trade Organization and contrary
to the intent of Congress that this law operate or be used as a non-
tariff trade barrier against legally harvested plants.

In conclusion, I don’t question the need for a law like the Lacey
Act amendments, nor would I suggest changes that I thought
would undermine the law. I just believe this law needs to be im-
proved to make it more effective by correcting the problems I have
discussed. Congress specifically contemplated possible changes to
the law, once it had a chance to see how it would operate. After
5 years, Congress has ample evidence that these modest and tar-
geted reforms are warranted and should be adopted. Thank you.

[The prepared statement of Mr. Autor follows:]

Statement of Erik O. Autor, Esq., Total Spectrum LLC and
Autor Global Strategies LLC

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to testify
at today’s hearing on the Lacey Act. While I am a former representative of the retail
industry, I appear today on behalf of myself and speak only as someone who has
been actively involved in the policy discussions on the Lacey Act Amendments since
their passage in 2008 as part of the Food, Conservation, and Energy Act.

The purpose of the 2008 Lacey Act Amendments is to prevent illegal logging and
harvesting of plants in both the United States and abroad, which pose serious
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threats to the environment and legitimate commerce in products derived from wood
and plants.

While these aims are laudable and supported by American business, the amend-
ments were added to the 2008 farm bill largely without the benefit of the normal
legislative process of full public comment, and debate and consideration in Congress.
The unfortunate consequence is that this law, as written and enforced, has had sev-
eral unintended consequences that unnecessarily burden compliance and enforce-
ment, needlessly engender unpredictability, threaten American businesses and jobs,
and deviate from the law’s core objectives.

To address those unintended consequences, Congress should make four modest,
common-sense reforms to the law that will improve and facilitate enforcement and
compliance and reduce unnecessary burdens on legitimate commerce, while pre-
serving the law’s integrity and objectives.

First, Congress should correct an omission in the 2008 amendments to prevent
retroactive application of the law to plants or plant products imported, processed,
or manufactured prior to the law’s effective date of May 22, 2008. As a general prin-
ciple, penal statutes should not be applied retroactively, especially when it could
subject individuals and companies to potentially severe legal consequences with no
prior notice or ability to comply with the law. This reform is particularly important
to ensure that enforcement actions will not be taken against antiques and used
products, or musical instruments containing wood or plant products harvested, in
some cases, years before 2008, the provenance of which is impossible to determine.

Second, the Lacey Act Amendments were written in a way that could trigger en-
forcement and penalties from violations of an almost unlimited and largely unknow-
able set of criminal and civil foreign laws, regulations, and ordinances at the na-
tional, sub-national, and local level. Consequently, the public has little guidance or
notification as to the legal responsibilities under this law, which raises a serious
legal question whether the law, as currently written, is unconstitutionally vague.

Congress should mitigate this problem by clarifying that the 2008 Amendments
apply only those foreign laws that are directed at the protection, conservation, or
management of plants or the ecosystems of which they are a part. For example, it
is simply inappropriate to initiate a Lacey Act enforcement action based on a viola-
tion of a foreign law restricting the export of certain products that is intended not
to protect the environment, but rather to protect manufacturing in that country
from foreign competition.

Congress can also direct the Administration to construct a publicly-available data-
base of applicable foreign laws. These changes will also ensure that enforcement of
the law is properly focused on and consistent with its environmental goals, will pro-
vide companies greater predictability, and facilitate due diligence in their supply
chain management.

A third problem that Congress should address is that the Lacey Act Amendments,
as currently constructed and enforced, can subject a good-faith owner, purchaser, re-
tailer, or other party in the chain of custody of a plant or plant product, to penalties
through no fault of their own and despite best efforts to comply.

The Departments of Interior and Justice have stated that “people who unknow-
ingly possess a musical instrument or other object containing wood that was ille-
gally taken, possessed, transported or sold in violation of law and who, in the exer-
cise of due care would not have known that it was illegal, do not have criminal expo-
sure.” However, Justice has also stated that the Lacey Act Amendments impose a
strict liability standard with respect to possession of such products, which it deems
to be contraband. Thus, a company can have its products seized and forfeited re-
gardless of the degree of due diligence that it exercises to comply with the law. Typi-
cally, products seized and forfeited are not destroyed, but are auctioned off by the
federal government and returned into the stream of commerce.

Generally speaking, wood and plant products are not inherently illegal to possess.
Also, it is impossible to know just by looking at a wood product whether it was made
from legally or illegally harvested wood. Given these considerations, it is inappro-
priate to treat wood and plant products as contraband like illicit drugs, unless they
involve a tree or plant specifically included under a trade ban, such as the Conven-
tion on the International Trade in Endangered Species (CITES).

Congress should address this problem by clarifying that the strict liability provi-
sion for seizure of contraband under the civil asset forfeiture statute does not apply
to plants under the Lacey Act. As a matter of due process, Congress should also pro-
vide those who can demonstrate they have exercised proper due care in compliance
with the law, a day in court and a right to petition a federal judge for the return
of any goods seized and subject to forfeiture through no fault of their own. This
change would not undermine the Lacey Act because it would actually provide an in-
centive to encourage the highest degree of due diligence, and would offer no loophole
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for knowing violators, scofflaws, or even innocent owners who cannot show that they
exercised a sufficient degree of due care.

The fourth issue with the Lacey Act Amendments relates to the requirement that
imports containing wood or plant material must be accompanied by a declaration
filed “upon importation” with USDA’s Animal and Plant Health Inspection Service
(APHIS). This requirement has created three significant problems for both govern-
ment and business. The first is that the term “upon importation” is a layman’s ex-
pression with no legal meaning in the technical parlance of customs law. Rather,
the process of “making entry” is the key action with respect to an imported product,
which is the point at which it legally, rather than just physically, enters U.S. cus-
toms territory. The most common types of entry for commercial goods are “consump-
tion entries” and “warehouse entries.”

The second problem with the import declaration is that it has failed to facilitate
compliance for businesses by imposing unnecessary costs and higher regulatory bur-
dens compared to other laws regulating imports. In particular, technical limitations
with the electronic system for filing import documents cannot accommodate large
amounts of data that must be submitted on each shipment for even fairly simple
products. As a result, importers have to resort to breaking up single shipments into
multiple entries or file paper declarations. Both these options significantly com-
plicate and delay import transactions, and force importers to incur much higher bro-
kerage fees, Merchandise Processing Fees (MPF), and other administrative costs.

The third problem is that the import declaration requirement has compromised,
rather than enhanced enforcement efforts by the federal government. Even though
the law is not yet fully implemented, APHIS calculates that it already receives ap-
proximately 9,200 declarations per week. The agency faces this crush of paperwork
with few resources and little ability to examine declarations, undertake any risk-
based analysis, and has been unable to add new tariff lines under the U.S. Har-
monized Tariff Schedule (HTS) to the declaration requirement as mandated by stat-
ute.

Congress should correct these problems, which unnecessarily cost industry and
government $56 million annually, by replacing the requirement for filing a declara-
tion upon “importation” for each shipment of imported merchandise with a “declara-
tion on demand.” The on-demand system is currently used with other laws regu-
lating imports, including safety certifications for imported products under the Con-
sumer Product Safety Improvement Act (CPSIA), and is more consistent with the
paperless system Customs and Border Protection (CBP) uses in its enforcement ac-
tivities. It requires importers to collect and maintain the same information currently
required on the import declaration but to produce that information at the request
of federal enforcement agencies. This system will allow APHIS to identify and focus
on higher-risk shipments by more efficiently separating the wheat from the chaff.
It will also relieve businesses of the costs and burdens incurred by constantly hav-
ing to file declarations, even for low-risk shipments, that are merely being sent
unread to a warehouse for storage. An on-demand declaration system would in no
way undermine the Lacey Act, but will actually support better enforcement and
compliance.

As part of this change, Congress should also provide explicit authority to the Sec-
retary of Agriculture to promulgate regulations regarding plant declarations, and
permit the Secretary to distinguish among different plants and limit the applica-
bility of the declaration requirement for a particular class of type of plant if the Sec-
retary determines that applying the requirement to such plant class or type would
not be feasible, practicable, or effective.

Finally, I must caution that to the extent opposition to any changes to the Lacey
Act Amendments may be motivated by exploiting the problems with this law to bur-
den or disrupt legitimate imports, it is inappropriate, inconsistent with U.S. legal
obligations under the rules of the World Trade Organization, and contrary to the
intent of Congress, that this law operate, or be used as a non-tariff trade barrier
against legally-harvested plants.

In conclusion, I do not question the need for a law like the Lacey Act Amend-
ments, nor would I suggest changes that I thought would undermine the law. I just
believe that this law needs to be improved to make it more effective by correcting
the problems I have discussed. Congress specifically contemplated possible changes
to the law once it had a chance to see how it would operate. After five years, Con-
gress has ample evidence that these modest and targeted reforms are warranted
and should be adopted.

Dr. FLEMING. OK. Well, thank you, panel. At this point we will
begin Member questioning of the witnesses. To allow all Members
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to participate, and to ensure we can hear from all the witnesses
today, Members are limited to 5 minutes for their questions. How-
ever, if Members have additional questions, we can certainly have
a round or two. We really only have two Members at this moment.
So that round may go fairly fast.

I now recognize myself for 5 minutes. First of all, panel, it is in-
teresting. I think some very quick conclusions can be drawn from
what I have heard with both panels. And number one is there is
a consensus that everybody believes that, in general, the Lacey Act
is a good thing, that it provides certain protections, and that it is
well-intended. I hear some say that nothing needs to be changed
about the law. Others say, yes, there is some massive problems.
But it seems to be that the more a company relies on imports, the
more problematic this law can be.

Also, like many things in government today, we seem to punish
good guys and often times the bad guys get away. So, I think we
need to be mindful of these things, going forward.

So, with that, I would like to ask Mr. Snapp some questions. Mr.
Snapp, could you more fully explain how you had to turn away that
29 companies that you talked about from the Lacey Act compliance
verification program?

Mr. SNAPP. Thank you, Chairman. I would be happy to answer
your questions. The complexity of supply chains stretched to the
product itself. So, if you are looking at an engineered panel, an en-
gineered map-form panel, you have multiple forms of raw material
feeding that production facility. So you can have residuals from a
saw mill, you can have actual timber harvested. All of those prod-
ucts can come from a very large area. So tracking back downstream
to where those materials originated from becomes problematic, at
best.

If you have a specified concession, which is what our current pro-
gram enrollees have, it is much easier. But if you don’t have a
specified concession, and you are purchasing raw materials from
secondary suppliers who may have purchased that material from a
third-tier supplier, the ability to backtrack where that material
came from is nearly impossible, without a very large workforce.

Dr. FLEMING. OK. Well, that then leads to the second question.
What is your annual cost to have six legal firms on retainer to keep
track of foreign laws?

Mr. SNAPP. The program that we developed using the legal firms
overseas in the country of origin where the material is initially har-
vested is at a front-loaded cost, because we have to use the attor-
neys to isolate, identify all of the relevant laws before the program
begins. So, the initial two years, the average cost per facility was
ranging between $25,000 and $40,000. On an ongoing maintenance
basis, now that we have identified those laws, the legal firms actu-
ally provide oversight and advice on any changes. That cost aver-
ages the mills $10,000 to $15,000 per year.

Dr. FLEMING. And who ultimately pays that cost?

Mr. SNAPP. The clients pay that cost, sir. And that cost is tech-
nically carried down to the end customer. But we have seen signifi-
cant difficulty for end customers to justify a higher price on a com-
modity product, based on that investment on legal and our services.
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Dr. FLEMING. So if the end user, the customer, the retail cus-
tomer, simply can’t afford or is not willing to pay for that product,
then what impact does that have on jobs?

Mr. SNAPP. On the jobs specific to the United States, sir?

Dr. FLEMING. Yes.

Mr. SNAPP. You see a higher cost going into what we call reman
facilities, who utilize cut lumber, they utilize engineered panels. If
their base cost increases, their finished product cost increases. So
if their finished product cost increases, then the consumer price is
going to increase. You have alternative products that come from
overseas in finished product form that don’t have those costs asso-
ciated with them, which can further undercut those U.S.-produced
products, therefore putting more pressure on U.S. jobs.

Dr. FLEMING. So the net result is a transfer of American jobs to
foreign countries.

Mr. SNAPP. Correct, sir.

Dr. FLEMING. OK. OK. Ms. Matthiesen, what is it costing your
members to comply with the declaration requirement?

Ms. MATTHIESEN. The cost to our members, if they are the im-
porter of record for U.S. import purposes, is currently around $5
per import declaration. But that $5, sir, is the cost associated with
the actual brokerage transmission of the declaration. And I think,
as Mr. Snapp and others have made the case this morning, the
backroom costs are even more, the IT and the staffing and this
sourcing inquiries through the supply chain. So that cost could run
approximately $6 to $7 per important declaration.

The other thing I would note, just because I have the opportunity
now, is that we are still relatively low on the manufacturing supply
chain in product coverage of the Lacey Act. Think of the auto and
the auto industry who needs to make a plastic dashboard made of
resin, made of plants, and it will be almost impossible.

Dr. FLEMING. Yes. OK, thank you. My time is up. I now recognize
Ms. Shea-Porter for 5 minutes.

Ms. SHEA-PORTER. Thank you very much. It is always difficult to
think about the economic cost whenever we implement any kinds
of new regulations. But thinking also in terms of why and what
this is about, and how it does help American businesses, in addi-
tion to the environmental health and support that it provides, it is
always tough to weigh those. It is tough to weigh those.

So, having said that, I would like to first ask Mr. Asner, I was
looking at some of the testimony there, and there is something that
we didn’t talk about here, but I think it does have an impact. Can
you tell us about the environmental crimes such as illicit trade in
timber? Who are the players? And does this come back to us in any
way?

Mr. ASNER. Look, a lot of these cases are ones that you read
about in the paper. And the cases that DOJ focuses on, similar to
the case that I focused on when I handled the Bengis matter, these
are international conspiracies, they are often very sophisticated
conspiracies, and cases like that often deal with cross-border prob-
lems. People exploit the fact that it is difficult for law enforcement
to communicate across borders. There are devastating impacts lo-
cally.
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There are also impacts in the United States. There are immigra-
tion violations. There is forced labor. And I have read reports also
that, for example, the Director of National Intelligence has issued
a report talking about how there are connections with corruption,
which, of course, undercuts the rule of law, which undercuts our
national security.

So, yes, I think that the crime, the underlying crime, is a very
serious one. And for the bad guys, they think, whether it is wood
or fish or blood diamonds, they think of it as money, and they are
willing to violate the rules in order to line their own pockets, and
then support whatever ill things they want to take care of.

Ms. SHEA-PORTER. OK, and there is, obviously, associated costs
with trying to fight these guys. They are not just the guys who
made a little mistake, but there is actually a huge market in there
that is creating a huge problem around the world, not just in our
country, but other countries.

Mr. ASNER. Yes, absolutely. And just to be clear, people who
make a mistake, who make an innocent mistake under the Lacey
Act, are not guilty, period.

Ms. SHEA-PORTER. Right. I think we have to keep repeating that.

And then I have another question for you. In your testimony you
state that a person who innocently imports wood is innocent under
the Lacey Act. Can you explain—first of all, they can have their
day in court. Right?

Mr. ASNER. Absolutely.

Ms. SHEA-PORTER. Can you explain what the genesis of this mis-
understanding is? [——

Mr. ASNER. Yes. I think it is a lot of looseness, a lot of people
who are playing with law, and don’t actually understand what the
Lacey Act entails.

There are two provisions that have a mental state requirement,
and one is a misdemeanor—that is the one that is tied to the due
care standard—and then one is a felony, and that is tied to a
knowledge standard. Then there is not a penalty, but a con-
sequence of forfeiture. If you possess illegal things under the laws
of the United States, you are not allowed to keep them.

Now, I understand—and, by the way, there are very good reasons
for that. And one of the reasons is that, hopefully, those illegal
things will be taken away and given back to the rightful owner,
and that is an important principle, because we believe in property
rights here. So there are sympathetic cases. So where, for example,
you have something and you can’t really trace it back to an owner,
in those situations—and the person is truly innocent—in those sit-
uations you can invoke the remission statute and ask for an excep-
tion to the forfeiture. And that is well documented.

Ms. SHEA-PORTER. OK. Thank you. Thank you for that answer.

Mr. French, I am obviously thrilled to see you here. What is the
impact to your business, when illegally sourced material enters the
U.S. marketplace?

Mr. FRENCH. This is a big issue about American jobs, and it is
one of the reasons that those Lacey Act amendments were referred
to by some very conservative members of my association as a jobs
act for many States, particularly in the South.
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But in my business, if illegal wood comes in, and my domestic
customer, who is trying to make a product out of wood, it under-
cuts their ability to compete in the world marketplace for that
manufactured product. So if a toilet seat or a toilet roll holder from
China comes in made out of illegal wood and it can be sold at one-
tenth the price of the product that could be made out of American
wood in America, using American employees, that is a devastating
impact on those customers.

And the wood products industry in this country was devastated
by this last recession. And the influx of illegal woods was added to
that terrible impact.

Ms. SHEA-PORTER. And I had another question for you. Now, we
are obviously always concerned about costs for businesses. And
clearly, as somebody who has run a business for many years, you
look at that bottom line also. But is the cost for compliance smaller
than the cost of allowing illegal wood and not finding it?

Mr. FRENCH. Yes. I mean I am not a big importer, myself. We
do import some, and we have. But talking to people that have, I
think, most imported wood businesses want to have legitimate sup-
ply chains. And they work very, very hard. And I think the Lacey
Act—the APHIS documents have actually helped these businesses
walk themselves through their supply chains and eliminate high-
risk areas for purchase. And they are focusing on lower-risk sus-
tainable and legal material.

So, I think that the companies that want to make it work, par-
ticularly the importing companies, are going to have less cost than
perhaps some people are talking about.

Ms. SHEA-PORTER. Thank you. I will yield back.

Dr. FLEMING. Thank you. Well, let’s have another round, shall
we? We are having fun.

Mr. Autor, now, you heard Mr. Asner make assertions, first of
all, that this is a matter of national security, which is news to me.
But also he said that innocent people who may perhaps acciden-
tally break some laws have nothing to fear. Perhaps there is no
danger to forfeiture, and that sort of thing. Do you agree?

Mr. AUTOR. No, I don’t agree.

Dr. FLEMING. Could you pull it a little closer.

Mr. AUTOR. Sorry. We have to distinguish between two—well,
first of all, it has been clear that if you have exercised due dili-
gence and have been found to exercise due diligence, that you will
not be subject to criminal prosecution. So, in that sense, you are
not guilty.

However, under the Civil Asset Forfeiture Act, the mere posses-
sion of material that has been found to violate Lacey is deemed to
be contraband, like illegal drugs, and is subject to seizure and for-
feiture, regardless of your intent.

So, if you are a perfectly innocent owner, you have exercised
proper due diligence, and you can demonstrate that you have, you
can still be subject to having the material seized and forfeited
which, in some cases—and I can point to Gibson Guitar—can
amount to millions of dollars. And for a smaller company, that can
put them out of business, even though they have been found to do
nothing wrong, and they are not subject to any criminal sanctions,
whatsoever.
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And there is not an adequate procedure under the law to be able
to go to a Federal judge and demonstrate that you have exercised
proper due care as expected and required under Lacey, and to peti-
tion a court to return the merchandise. And this is not the same
as illegal drugs or a stolen painting. There is nothing inherently
illegal about wood. You can have two identical tables made of hick-
ory or cherry, and it is impossible to determine whether one was
from illegally harvested wood or the other was not.

So, I think there is some distinctions to be drawn here. The re-
mission procedure that Mr. Asner mentioned is very limited in pe-
titioners being able to use that procedure. I think that there needs
to be a better legal process through the Federal courts for peti-
tioners to be able to show that they have exercised due care.

Dr. FLEMING. So if I am an American company owner, small
businessman, as many, I am sure, are, so if I have a $3 million
shipment coming in, and it is confiscated, even though I may not
be directly fined, my $3 million goes out the window and then my
business could go bankrupt. So, by default, my business is being
punished. Is that really what you are saying?

Mr. AUTOR. I think that is an accurate characterization, yes. You
have done nothing wrong, you can demonstrate that you have done
everything you can to comply with this law, and yet you can still
have the product that you have seized.

And if this is truly to be treated like contraband, like illegal
drugs, technically anyone in the chain of possession, including a
consumer, could be subject to forfeiture and seizure.

Dr. FLEMING. Well, again, that is very worrisome. Today we are
talking about the IRS picking and choosing people to retaliate
against, potentially being used as political pawns, putting the
heavy boot of the Federal Government on the necks of law-abiding
citizens who were innocent, who perhaps made a mistake, maybe
didn’t check the right box on a form. That is, indeed, very worri-
some.

Ms. Matthiesen, we have been talking about, of course, American
law. But we will return to Canada here for a moment. Has there
ever been an allegation that illegal logging has or is occurring
within Canada?

Ms. MATTHIESEN. From my knowledge—and I have asked the
question to my sister associations in Canada—no.

Dr. FLEMING. OK. Therefore, do you believe it is fair that your
wood products are being treated exactly the same as those coun-
tries who have a history of illegal logging?

Ms. MATTHIESEN. Well, it flies in the face of risk management,
and it flies in the face of what our two countries and the NAFTA
partnership has been doing in the last several years that has cre-
ated thousands of jobs in the last two decades since we signed
NAFTA.

So, queen for the day, the answer would be we would like to have
a distinctive and separate approach for Canada, simply because the
risk is that much reduced.

Dr. FLEMING. Yes. OK, thank you. I see my time is up. The Chair
now recognizes Ms. Shea-Porter.
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Ms. SHEA-PORTER. Thank you, and I am still looking around
thinking I am at Natural Resources, not any oversight on the IRS.
But whatever, having said that.

So I have a couple of questions. I listened very closely to what
Mr. Autor said—and I am sorry if I mispronounced your name. And
I would like Mr. Asner to tell me. Do you agree with that charac-
terization? Yes or no. And please explain.

Mr. ASNER. No, not at all. Unfortunately, I think Mr. Autor
wasn’t in the Federal Government for a long time and didn’t han-
dle criminal cases.

When goods are forfeited, the government has a right to seize
goods before forfeiture, and then you can file a motion under Rule
41(g) of the Federal Rules of Criminal Procedure, and you can get
a court hearing to get those back. And that is just black-letter law.
And defendants do that all the time.

If the government proceeds to forfeit, what they have to do is
give a notice, and then somebody can come in and make a claim
to it under CAFRA, which he did mention. It is dripping with due
process.

After that, there is then a hearing, and somebody can make a
claim, and there can be a claim that it is contraband, the govern-
ment bears the burden of proving it is contraband or that it is ille-
gally possessed. The other side gets to contest that. And so there
is a process that goes through this.

So the mention, for example, of Gibson, there were two categories
of wood in Gibson. One, the government actually allowed them to
file a petition for remission on. That was the Indian wood. The
other ones they had admitted they didn’t exercise due care, and
that ended up getting forfeited. So I don’t know what he is talking
albout when we are talking about Gibson there. That case is pretty
clear.

And then, with respect to the $3 million example, I mean that
is the law, not just in Lacey, that is the law in customs. That is
the customs law, and it has been that law for decades, if not 100
years already, that if something comes into the country and you
are not allowed to have it, it is illegal, then it gets forfeited. And
I understand that it can be a problem for people who are innocent
bringing it in. And commercial clients—for example, my clients—
we handle that through warranties and guarantees. We force the
upstream supplier to guarantee the legality of the goods.

And keep in mind the example of the $3 million worth of wood,
on the other side of that, more often than not, there is a victim
whose wood that belonged to. And just as if you steal a piece of art
and you sell it to a third party, and that third party then sells it
to me unwittingly, I can’t complain when the person who is the vic-
tim comes to me and says, “I want my art back.” I have to give it
back. My recourse is with the criminal.

Ms. SHEA-PORTER. OK. Thank you, and I yield back.

Dr. FLEMING. The gentlelady yields back. The Chair would like
to ask some follow-up questions.

Mr. Asner, do you represent companies that perhaps could fall
under this law?

Mr. ASNER. I do, from time to time, advise companies. It hasn’t
been a huge business, actually, frankly.
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Dr. FLEMING. OK. But you would charge and perhaps make
money by representing them having to deal with the issues here
discussed today.

Mr. ASNER. I would hope to; that is what we do.

Dr. FLEMING. OK. So as a result of that, you do have a financial
interest in some of the issues that go on today that may subject
companies to the problems here.

Mr. ASNER. I think, actually, probably my financial interests
would be with companies that are opposed to what I am saying
today. My interest here is I have been interested in the Lacey Act
for about 10 years, if not more, because I was a Federal prosecutor.
I am here on my own dime. I just think it is interesting. I think
it is important for the country

Dr. FLEMING. But you would agree, sir

Mr. ASNER. I think it is important for my children.

Dr. FLEMING. You would certainly agree that the more laws and
regulations and the more trouble that companies have with this
law, the more they are going to have to hire guys like you.

Mr. ASNER. You know, I think, actually, generally, it is true that
the more regulations, the more——

Dr. FLEMING. The more lawyers we have to hire, right?

Mr. ASNER. The more difficult it gets. But on the other hand, it
also protects, and it protects the rights of property owners.

Dr. FLEMING. Right.

Mr. ASNER. And we are here to protect property owners.

Dr. FLEMING. OK. Then, Mr. Autor, there was certain assertions
here, such as that this law is—how did that go, dripping with—
what was the word?

Mr. ASNER. Due process.

Dr. FLEMING. Due process. Dripping with due process. I would
like to hear your response.

Mr. AuTor. Well, I think we need to look at how it is actually
being utilized and enforced. And I think that there are serious due
process concerns. And ultimately, with respect to the Indian wood
in the Gibson Guitar case, the Federal Government acknowledged
that it was mistaken. And although Gibson had tried to use the re-
mission process in the case of that wood, it was not successful in
doing so. So I think that instance really highlights some of the con-
cerns here.

It is true, as I said, if you are an innocent owner, you are not
going to be subject to criminal prosecution, but it is by no means
clear—and I don’t agree that it is dripping with due process—that
you are not going to still be subject to seizure and forfeiture with-
out an adequate recourse to be able to say that “I have done what
I can to comply with this law.” And, quite frankly, I think we need
better due process to encourage better compliance. We can’t just
have sticks with this law, we need a carrot, as well. And this is
not a loophole for people who are scofflaws or can’t demonstrate
that they have done proper due process. This is going to be a very
narrow remedy.

Dr. FLEMING. Have you ever worked for the Federal Govern-
ment?

Mr. AuToOR. I have.
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Dr. FLEMING. OK. So I thought I heard Mr. Asner say you have
not worked for the Federal Government. But you have. A number
of years, perhaps?

Mr. AUTOR. I worked for the Federal Government for a total of
8 years.

Dr. FLEMING. OK. That is longer than I have worked for the Fed-
eral Government, so I think that is plenty of time.

Anyway, I think that—I mean would you not agree, Mr. Autor,
that a law like this gives pause to someone who is legitimately try-
ing to run a business? This is the sort of thing that could keep a
business person, a man or a woman, or even a small corporation
up at night.

Mr. AUTOR. I think so. I mean the costs—we have identified
ways to fix this law. We are not talking about undermining, under-
cutting, gutting this law at all. But there are definitely ways that
we have identified that can lower the costs of compliance and actu-
ally encourage compliance, help the agencies enforce this law bet-
ter, achieve its objectives better, and provide businesses more pre-
dictability in how this law is going to be enforced.

Dr. FLEMING. So what we are really talking about is simply some
improvements to a very old law that, unfortunately, some things
were not contemplated exactly, and innocent people are being
caught up in it. I think that is reasonable.

Would you agree, Mr. Snapp?

Mr. SNAPP. Absolutely, Chairman.

Dr. FLEMING. OK. Well, with that I yield back. And if Ms. Shea-
Porter would like to ask questions, I will recognize her.

Ms. SHEA-PORTER. Thank you. And I am glad to see you identify
yourself as working for the Federal Government, because we are
part of that. It is not the government. It is us and others who work
there and we try to work together here and get this right.

But Mr. Chairman, I ask unanimous consent to include in the
record an article written last year by Representative Blumenauer
clarifying the facts in the Honduran lobster smuggling case. He
concludes with this important statement that gets to the heart of
the importance of the Lacey Act’s interaction with foreign laws. He
wrote, “I suspect that if foreign fishermen smuggled 400,000
pounds of Maine lobsters or illegally harvested wood from Oregon
worth millions of dollars from our country, that I would want them
brought to justice, even if—especially if—they fled our jurisdiction.”
So I ask that be entered in the record.

Dr. FLEMING. Without objection, so ordered.

[The article submitted for the record by Ms. Shea-Porter follows:]

[From the Huffington Post, May, 8 2012]
TRUTH TAKES A BACK SEAT IN LACEY ACT HEARING

(By Rep. Earl Blumenauer)

Today, I had the opportunity to testify before the Committee on Natural Re-
sources Subcommittee on Fisheries, Wildlife, Oceans and Insular Affairs on two bills
that would repeal significant portions of the Lacey Act. The Lacey Act is common
sense legislation that protects American workers and industries from illegally har-
vested or exported materials.

I was severely disappointed, however, that one of the witnesses invited by the ma-
jority, Senator Rand Paul of Kentucky, chose to attack the Lacey Act using mis-
leading statistics and half-truths if not all-out lies. At the center of Senator Paul’s



78

testimony was an oft-repeated, yet apocryphal, story about two American fishermen
who were unjustly prosecuted under the Lacey Act for transporting their catch in
cardboard containers instead of plastic. Senator Paul was outraged that these two
fishermen would be subject to monetary penalty, and even jail time, because of this
simple mistake.

I would be outraged, too . . . if the story were even remotely true.

The two fishermen were doing far more than carrying lobsters in the wrong con-
tainers—they were found guilty by a jury of conspiracy, smuggling, and money laun-
dering. Their convictions were upheld by a U.S. federal district court and also by
the 11th Circuit Court of Appeals. This was a textbook case of criminals trying to
circumvent the law for 400,000 pounds of lobster worth $4.6 million.

Therefore it is especially offensive to see a U.S. Senator parroting this “fisher-
man’s tale”—who can ever believe those—without even getting into the facts. Even
worse, Senator Paul then used this doctored story for his personal political goal of
gutting the protections that exist for the benefit of American jobs and the environ-
ment.

Senator Paul’s testimony was a perfect example of what’s wrong with the political
system today. He is more than willing to mislead and confuse public opinion to jus-
tify his world view. This is not something unique to Republicans, but happens when-
ever public figures put their own political goals ahead of the truth and the greater
good. Instead of this constant game of spin and counter-spin where the facts take
a back seat, we need work together to find compromise solutions that deal with the
underlying problems we face, whether those are jobs, civil liberties, national secu-
rity, infrastructure investment, or protecting the environment.

That’s what I have been working on in regards to the Lacey Act. We have a broad
coalition who supports American workers and strong environmental protections with
groups such as the League of Conservation Voters, the Hardwood Federation, the
American Forest and Paper Association, the Sierra Club, and the United Steel-
workers. This varied group is able to work together on this issue because they are
willing to put their short-term goals on the back burner and focus on long-term
issues in a way that promotes justice, fairness, and an inclusive table with room
for all, while dealing head-on with facts.

That is the type of political coalition and system I am proud to be part of.

Ms. SHEA-PORTER. Thank you, and I yield back.

Dr. FLEMING. OK. The gentlelady yields back. I would like to
thank you, panel, for your valuable testimony and contributions
today. Members of the Subcommittee may have additional ques-
tions for the witnesses. And we ask you to respond to these in writ-
ing. The hearing record will be open for 10 days to receive these
responses.

Before closing, I ask unanimous consent to submit for the record
a Congressional Research Service report on the Lacey Act, “Compli-
ance Issues Related to Improving Plants and Plant Products”; a
statement by the American Forest and Paper Association; and a
statement from the World Wildlife Fund.

[The statements submitted for the record by Dr. Fleming follows,
the report has been retained in the Committee’s official files:]

Statement of the American Forest and Paper Association

The American Forest and Paper Association (AF&PA) appreciates this opportunity
to provide the following testimony on the 2008 Lacey Act Amendments.

AF&PA serves to advance a sustainable U.S. pulp, paper, packaging, and wood
products manufacturing industry through fact-based public policy and marketplace
advocacy. AF&PA member companies make products essential for everyday life from
renewable and recyclable resources and are committed to continuous improvement
through the industry’s sustainability initiative—DBetter Practices, Better Planet 2020.
The forest products industry accounts for approximately 4.5 percent of the total U.S.
manufacturing GDP, manufactures approximately $200 billion in products annually,
and employs nearly 900,000 men and women. The industry meets a payroll of ap-
proximately $50 billion annually and is among the top 10 manufacturing sector em-
ployers in 47 states.
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Why AF&PA Supports the 2008 Lacey Act Amendments

The U.S. forest products industry is a strong proponent of sustainable forest man-
agement practices in the U.S. and around the world and is committed to using for-
est management and manufacturing practices that meet environmental, social, and
economic objectives. Our customers rely on us as the foundation of their supply
chain to ensure that the products we sell are produced in a legal and sustainable
manner.

Building on its legacy of sustainability, the U.S. forest products industry two
years ago set sustainability goals called “Better Practices, Better Planet 2020.” The
initiative recognizes the importance of procurement of our primary wood fiber from
sustainable sources. It includes a specific commitment to increase the amount of
fiber procured from certified forest lands or through certified fiber sourcing pro-
grams in the U.S., and to work with governments, industry, and other stakeholders
to promote policies around the globe to reduce illegal logging.

While very little illegal logging occurs in North America, this is not the case
around the globe. Conversion of forest land to agriculture is the primary cause of
deforestation in developing countries but illegal logging also contributes to over-
exploitation and unsustainable forest management. Illegal logging is not just an en-
vironmental issue—it is also an economic issue. When illegally sourced forest-based
raw materials enter the stream of commerce, a global economic problem is created
for U.S. producers of products from legally sourced raw materials.

The scope of global illegal logging and its economic cost was under heated debate
a decade ago with many exaggerated claims on the extent of the problem. To better
inform the industry’s policy on this issue, AF&PA commissioned its own study in
2004 to assess the economic impact of illegal logging on timber production and
trade. The report concluded that up to 10 percent of global wood products production
and a roughly similar share of global wood products trade are of suspicious origin.
The report also estimated that eliminating global illegal logging would increase U.S.
wood exports by over $460 million per year and increase the value of U.S. domestic
shipments by $500—-700 million annually.

For these reasons, AF&PA was an active participant in a unique stakeholder coa-
lition comprising the forest products industry, labor, environmental organizations,
and importer groups, who worked together for the Congressional passage of the
2008 amendments to the Lacey Act. The 2008 amendments expanded the coverage
of the Lacey Act by making it unlawful to import, export, transport, sell, receive,
acquire, or purchase in interstate or foreign commerce any plants or products—in-
cluding wood and paper—made of plants that are taken or traded in violation of the
laws of a federal, state, or foreign law. The plants or products are considered ille-
gally sourced when they are stolen, taken from officially protected or designated
areas, taken without or contrary to required authorizations or on which appropriate
royalties, taxes, or stumpage fees have not been paid, or are subject to export bans.

The amendments also require importers to file a declaration identifying the coun-
try of harvest, the genus and species of plants contained in the products, and the
unit of measure. The declaration requirement, administered by the Animal and
Plant Health Inspection Service (APHIS) of the U.S. Department of Agriculture, al-
ready applies to imports of solid wood products but has not yet been phased-in to
composite wood products or to pulp and paper, among others.

Impact of the 2008 Lacey Act Amendments

The 2008 Lacey Act Amendments brought heightened international awareness to
the illegal logging issue and introduced a strong incentive throughout the global
supply chain to ensure the legality of forest products. Chatham House, a UK-based
nonprofit on international and current affairs, has documented welcome reductions
in illegal logging or trade over the past few years and identified the Lacey Act
Amendments as part of the reason. Also, the 2008 amendments lead the way for
similar illegal logging regulations in other major import markets, including the Eu-
ropean Union Timber Regulation and the Australian Illegal Logging Prohibition Act.

Looking at one important segment of the forest products industry, the 2008 Lacy
Act Amendments appear to have been an important factor behind the increase in
U.S. exports of hardwood lumber and the U.S. exports’ share of global exports, par-
ticularly sales to China. Market developments for U.S. hardwood lumber is particu-
larly germane in assessing the effectiveness of the 2008 amendments because it
competes with tropical hardwood lumber originating from countries where illegal
logging has been an issue.

U.S. hardwood lumber exports have increased by more than 70% over the past
four years. During the same period, exports from almost all other leading hardwood
lumber producing countries have been flat or declining.
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Developments in the China market are particularly important indicator since that
country is a major destination for U.S. hardwood lumber as well as tropical hard-
wood lumber and where the lumber is processed and re-exported to the U.S. and
other major markets as furniture and other consumer products. According to China’s
trade statistics, hardwood lumber imports from the U.S. have been rising over the
past several years. In 2012, hardwood lumber imports from the U.S. increased 5%,
while imports from other sources declined 6%. There is anecdotal information indi-
cating that the pickup in demand for U.S. hardwoods is coming from both domestic
customers and from buyers in the Far East who reportedly are looking for hard-
woods from reliable and legal sources. Many U.S. hardwood timber mills are small,
family-owned businesses so the Lacey Act provides significant economic boost to
American rural businesses and jobs.

Implementation of the 2008 Lacey Act Amendments

Implementation has not been problem free. Our industry has worked within a
wide coalition including importers, industry, environmental groups, labor organiza-
tions, retailers, and others to develop consensus recommendations to the federal
agencies on implementation of the Lacey Act Amendments. The consensus group
provided the federal agencies with two sets of detailed documents (in 2009 and
2010) encouraging the agencies to use their rulemaking authority to clarify and
streamline the requirements for industry to comply with the Lacey Act. As recently
as August 2011, the consensus group submitted a joint statement to APHIS pro-
posing a process for addressing outstanding technical issues.

The following are AF&PA’s recommendations:

e First and foremost, the administration was mandated by Congress to produce
a report on implementation issues within two years of passage of the 2008
amendments. This report has still not been completed. Without the report, it
is difficult for Congress and private sector stakeholders to assess whether the
understanding of the outstanding implementation issues are best resolved ad-
ministratively or by legislative changes. We urge members of this committee to
formally request that the implementing agencies provide a date certain for the
release of the report so that Congress and the public may have access to the
information needed to determine the best course of action for solving the identi-
fied problems with implementation.

o We believe that the declaration requirement is an important tool in ensuring
that businesses all along the supply chain—harvesting operations, manufactur-
ers, brokers, importers, and retailers—become a part of the solution through
joint action. The idea behind the 2008 amendments was not a heavy-handed
government system of regulation, but a requirement that put the burden on the
supply chain to exercise due care in knowing the source of the raw material.

The implementation of the declaration requirement is a work in progress. Sev-
eral paper companies that have implemented internal fiber tracking systems
have told AF&PA that it will be very difficult to identify the genus and species
of the wood fiber they use at their paper mills on a shipment-by-shipment basis.
Typically, their wood fiber comes from low-risk North American sources.

AF&PA would support constructive proposals that allow greater flexibility for
importers of composite wood and pulp and paper. One option is provide a de
minimis exemption to cover the odd wood and pulp source where the mill can-
not guarantee complete knowledge of the country of harvest or the species. This
would provide importers more flexibility and reduce the liability of having to
verify and declare 100 percent knowledge of the species and harvest location of
imports.

o AF&PA believes that the Lacey Act Amendments should not apply to plants
and plant products manufactured or imported prior to the enactment of the
amendments. We agree that it is unreasonable to expect importers to obtain
complete supply chain information pre-May 2008. Specific language could be de-
veloped by stakeholders that would preclude unintended gaps.

e In the wake of the raid on the facilities by officers of the U.S. Fish and Wildlife
Service on facilities of Gibson Guitars in 2011, a great deal of concern was ex-
pressed by some in the musical instruments industry and by individual musi-
cians about possible confiscation of musical instruments when entering or leav-
ing the country. To assuage these concerns, Federal agencies should issue clear
guidance that enforcement action will not be taken against individual con-
sumers. There is no precedent in the Lacey Act’s long enforcement history of
the government targeting end users of individual products.
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e The 2008 amendments reinforce and support the laws of other countries con-
cerning the management and trade of plants and plant products. As stated
above, a Lacey Act violation is triggered by laws concerning the way plants and
plant products are taken, possessed, transported, imported, or exported. Bans
and restrictions on exports of raw materials such as logs and sawwood are com-
mon laws in tropical countries and are directly linked to forest management
and protection efforts. In countries where corruption is common or where there
is weak governance, these laws are an important tool in controlling large ex-
ports of illegally logged timber.

e Finally, we believe that adequate funding for federal agencies responsible for
carrying out the Lacey Act mandate is critical to ensure the full implementation
of the Act. This should include funding for international programs that educate
foreign governments and businesses on how to comply with the Lacey Act.

Conclusion

Given that the U.S. is the largest importer of forest products, with proper imple-
mentation and enforcement, the Lacey Act can be an important tool for protecting
forests around the world and controlling international trade in illegally logged and
traded plants and plant products. By fighting illegal logging, the Lacey Act also is
leveling the competition in the international wood market. We understand that
many Asian manufacturers of wood products are returning to U.S. hardwood to
avoid sourcing from questionable suppliers. This helps in preserving and growing
jobs in U.S. communities.

As with any other law, there is room for improvement in the manner the act is
being implemented and enforced. We believe the first thing the federal agencies
need to do is issue their report on the implementation and operation of the Lacey
Act Amendments. If it is determined that the Act doesn’t provide sufficient adminis-
trative authority and legislative changes are still needed, we would be glad to work
with Congress to implement technical changes that would improve the effectiveness
of the Lacey Act without diminishing its objectives.

Statement submitted on behalf of the World Wildlife Fund

World Wildlife Fund (WWF) appreciates this opportunity to provide written testi-
mony to the House Natural Resources Subcommittee on Fisheries, Wildlife, Oceans
and Insular Affairs for its May 16, 2013 hearing on illegal logging and the 2008
Amendments to the Lacey Act.

Forests have been at the heart of WWEF’s work for half a century. Invaluable to
wildlife and people, forests house over two-thirds of known terrestrial species and
act as an important source of livelihood for over 1.6 billion people. Nonetheless,
every year the world loses an area larger than the state of New York to deforest-
ation. An important contributor to this annual forest loss and degradation is illegal
logging and the associate trade in illegally sourced wood products. A July 2010
study released by the London-based think tank Chatham House estimated that at
the beginning of this century in five of the top ten most forested countries, at least
half of the trees cut were felled illegally.!

The impacts of illegal logging are devastating. Perpetrators often deliberately tar-
get remaining high-conservation-value forests, including protected areas, which con-
tain the highly valuable species that have been over-exploited elsewhere. Economi-
cally speaking, illegal timber products depress world timber prices, disadvantaging
U.S. companies that produce and sell legally sourced forest products. Studies have
estimated that the U.S. wood products industry loses as much as $1 billion annually
from illegal logging.2

In 2010 there was rising optimism, with reports noting that illegal logging de-
clined as much as 25% worldwide in the millennium’s first decade.? However, more
recent studies have shown that illegal loggers are becoming more organized and so-

1Chatham House. “Illegal Logging and Related Trade: A global Response”, prepared by S.
Lawson and L. McFaul, 2010.

2Seneca Creek Associates, LLC, and Wood Resources International, LLC. 2004. “Illegal” Log-
ging and Global Wood Markets: The Competitive Impacts on the U.S. Wood Products Industry”,
prepared for American Forest & Paper Association.

3 Chatham House. “Illegal Logging and Related Trade: A global Response”, prepared by S.
Lawson and L. McFaul, 2010.
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phisticated in their tactics.# It is clear that, while the 2008 Lacey Act Amendments
contributed to the decline seen in the last decade, cartels involved in illegal logging
are learning the loopholes and fighting back. Recent estimates suggest that between
50 and 90% of all logging in key producing tropical countries is illegal, with the eco-
nomic value of global illegal logging between $30 and $100 billion, or 10-30% of
global wood trade.?

But sobering statistics like these do not mean we throw up our hands, declare the
2008 amendments as ineffectual, and cede the world’s forests to illegal loggers.
Rather, this is the time to buckle down and provide U.S. government agencies the
resources they need to fully implement the Lacey Act. This will not only benefit the
wildlife and communities that depend on forests for their immediate survival, but
will level the playing field for those U.S. businesses acting honestly. Based on finan-
cial data in the Global Trade Atlas, over the last four years, U.S. hardwood lumber
exports have risen by more than 70%. In 2012, the U.S. share of global hardwood
lumber trade exceeded 20% for the first time—rising from 13% in 2008. Although
this cannot be wholly attributed to the 2008 Lacey Act Amendments, there are defi-
nite correlations. In addition, recognizing the environmental and economic benefits
of the 2008 Lacey Act Amendments, the European Union and Australia have passed
similar legislation. WWF urges the Committee to assist stakeholders, including in-
dustry, labor, and environmental groups, in strengthening the Lacey Act Amend-
ments and fully implement them across relevant U.S. government agencies.

Illegal Logging’s Impacts:

The Russian Far East

The forests of the Russian Far East (popularly called “the Ussuri Taiga”) support
extraordinary biological diversity, including nearly all of the world’s remaining
Amur tigers (around 450) and Far Eastern leopards (35). These rich temperate for-
ests also support the traditional income generation activities of tens of thousands
taiga villagers, such as pine nut collecting, hunting, sable trapping, and forest bee-
keeping. But the Ussuri Taiga is being pushed to the edge of destruction due to ille-
gal logging by a violent “forest mafia” which conducts industrial-scale timber theft
largely to supply Chinese furniture and flooring manufacturers, many whom in turn
export to the U.S. and EU. To demonstrate the scale of this criminal activity, WWF
Russia conducted an analysis that showed that the volume of Mongolian oak logged
for export exceeded the volume authorized for logging by 200%—meaning that at
least half of the oak being exported across the border to China was stolen. Further
analysis of export data showed that 2010 was a mild year—in 2007 and 2008 the
oak harvest was four times as large.

This widespread illegality has four primary negative effects:

e Ecological. Illegal logging severs vital taiga food chains by removing the most
productive wildlife food sources—Korean pine and Mongolian oak. Pine nuts
and acorns are the main food source for wild boars and red deer, which in turn
are the primary prey of the Amur tiger. The overharvesting of these tree species
became so extreme that Prime Minister Putin completely banned the logging of
Korean pine in 2010. But the plunder of oak resources continues unabated and
total collapse of this wildlife food resource is imminent. Furthermore, as timber
supplies dwindle illegal loggers are moving more and more into ecologically-sen-
sitive forests like riparian buffers and wildlife reserves.

e Social. The vast majority of forest villagers receive no economic benefit from il-
legal logging. Instead, their traditional livelihoods of hunting, nut gathering
and beekeeping are under threat. For instance, a sharp conflict has erupted be-
tween logging brigades and beekeepers in the Dalnerechensk region over the il-
legal logging of linden, a key honey species.

e Rule of law. Money from foreign purchasers, including the U.S., washes through
China to the Ussuri Taiga, where it finances massive corruption in the Russian
Forest Service and police. Bribed forest rangers and policemen essentially leave
huge swathes of rural Russia at the mercy of a forest mafia that uses intimida-
tion and violence to maintain control.

e Economic. In 15 years illegal logging has nearly tapped out the timber supply
that should have supported legal forest industry for decades. Legal actors can-
not compete in a market awash with illegal timber. Hope for economic develop-

4Nellemann, C., INTERPOL Environmental Crime Programme (eds). 2012. Green Carbon,
Black Trade: Illegal Logging, Tax Fraud and Laundering in the Worlds Tropical Forests. A
Rapid Response Assessment.

5INTERPOL/World Bank. 2009. CHAINSAW PROJECT An INTERPOL perspective on law
enforcement in illegal logging. INTERPOL General Secretariat, Lyon.
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ment in depressed Taiga regions is disappearing as the resource is stolen for
export.

WWF Russia works with dedicated forest rangers and village activists to combat
illegal logging in the Ussuri Taiga. Their stories demonstrate what’s at risk both
for the forest and local communities. Men like Anatoliy Kabanets, who has been
hounding illegal loggers for 15 years as a forest ranger, policeman, private forest
guard and WWF specialist. Anatoliy’s work has led to the numerous prosecutions
and has successfully driven illegal loggers from key wildlife reserves. But it also cost
him his oldest son, who died in a traffic accident believed to be rigged by illegal
loggers. Faced day after day by glaring corruption and lawlessness, many others in
his place have given in to apathy and cynicism. But Anatoliy is too dedicated to the
Ussuri Taiga and the people who need it to walk away.

Or Konstantin Dobrashevsky, a local legislator who organized his neighbors to
monitor and report illegal logging of Korean pine, the source of a vital economic re-
source for the village—pine nuts. In response illegal loggers organized a campaign
of intimidation against Konstantin and his neighbors, shooting out the windows of
their homes and leaving bullets on their doorstep to be found by their children. Un-
daunted, Konstantin has continued to use his legislative post to organize illegal log-
ging investigations, audit the actions of the deeply corrupt State Logging Company,
and defend the rights of village beekeepers and hunters against illegal loggers. He
told WWF Russian “[i]t gets better when they know you aren’t afraid of them.”

Peru

The mahogany trees of the Amazon are some of the most coveted and expensive
woods on earth, with a single tree capable of fetching tens of thousands of dollars
by the time it reaches the United States and Europe. For years, Brazil was a lead-
ing exporter of mahogany but a 2001 moratorium on logging big-leaf mahogany
forced importers to shift their attention to new sources. Peru quickly rose to become
the world’s largest supplier. Over a decade later, populations of mahogany and an-
other highly sought species, Spanish cedar, have precipitously declined, leaving
many of Peru’s most precious watersheds without its most valuable trees.

To make matters worse, much of the mahogany harvested was done so illegally.
In 2005 alone, 20 of the 24 (83%) exporters of mahogany exported unlawful mahog-
any trees and products to the U.S. and Europe.® This has continued into the present
day, with estimates putting illegal activity as accountable for three-fourths of the
annual Peruvian timber harvest.” Now, the last stands of mahogany and Spanish
cedar are nearly all in national parks, territorial reserves, or native Indian lands.
This has led to a two-fold problem: loggers have begun to target new tree species
with far less protections, and others still have ventured into restricted lands to tar-
get the last of Peru’s mahogany and Spanish cedar.

Rampant illegal logging prompted U.S. action in 2007 when Congress required a
series of reforms by Peru as a prerequisite for a free-trade agreement. This included
implementation of a plan on mahogany that would comply with the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES). But
changes have been slow to take effect, with minimal results for many of the remote
communities that have watched their forest be decimated by organized illegal log-
ging cartels.

Despite these challenging circumstances, there are positive stories coming out of
Peru, including the Consorcio Forestal Amazonico (CFA), holders of Peru’s largest
individual concession at 180,000 hectares. CFA is complying with Forest Steward-
ship Standards (FSC) and planning for a sustainable future.8 Scott Wallace, in an
article for National Geographic titled “Mahogany’s Last Stand,” notes that CFA is
“trying to do things right.”® The company’s concession may lack a high density of
valuable mahogany, but as the article reveals, they are targeting over “20 different
species with commercial potential” in a cyclical approach that they hope will allow
them to harvest indefinitely. It is the 2008 Lacey Amendments, as well as the newly
enacted European Union Timber Regulations (EUTR) and the Australian Illegal

6 AIDESEP (2007) Illegal logging and international trade in mahogany from the Peruvian
Amazon, AIDESEP, Rainforest Foundation Norway. http://www.illegal-logging.info/uploads/Mahog-
any reportEng.pdf.

"Wallace, S. (2013) Mahogany’s Last Stand, National Geographic.com April, 2013. http:/
ngm.nationalgeographic.com/2013/04/mahogany/wallace-text.

8Global Wood, Consorcio Forestal Amazonico SAC; http:/www.globalwood.org/company/
mgodetail.asp?id=22778.

allace, S. Mahogany’s Last Stand, National Geographic.com April, 2013. http:/
ngm.nationalgeographic.com/2013/04/mahogany/wallace-text.
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Logging Prohibition Bill, that create the market for CFA to sell its legal, sustainable
wood thereby encouraging new ways of doing business within Peru’s forest industry.

Economically Speaking: WWF’s Work With The Global Timber Industry:

Every business is in the forest business. Whether a company uses wood in its pro-
duction or consumes wood fiber in paper or paper products, every company depends
on the forest industry in some form or another. WWF believes that if companies
practice sound forest management and responsible wood sourcing, it is possible to
supply the world’s needs for timber while also conserving the biodiversity of the
world’s last, great forest areas in places such as the Amazon, Borneo, the Congo
Basin and the Russian Far East.

WWPF’s Global Forest & Trade Network (GFTN) works with companies from all
across the global forest products supply chain that are willing to lead the industry
in responsible forest management and trade. First established in 1991, GFTN as-
sists almost 300 companies world-wide in understanding the forest origin of their
wood products, and implementing responsible sourcing action plans.

Through its fieldwork and its collaboration with GFTN participants, WWF has
witnessed first-hand how the 2008 Lacey Act Amendments have positively changed
the practices of U.S. companies and their suppliers, strengthening their sourcing
practices and leveling the playing field for U.S. companies that produce and sell le-
gally sourced forest products. Attached to our testimony you will find a factsheet
on Lacey that describes the law, its effects on industry, and includes quotes from
different American companies that publicly articulate the positive impacts of the
Lacey Act.

Conclusion

By motivating companies to ensure that the timber used in their products is le-
gally and responsibly harvested, the 2008 Lacey Act Amendments are a key driver
in the global fight to stop illegal logging. But as crime cartels become more orga-
nized and sophisticated, so too must the legislation that prevents the systematic de-
struction of our most precious natural resources. The 2008 Lacey Act Amendments
were a step in the right direction, and progress like this should be further supported
by the U.S. Congress. Creating protected lands is not enough; without active en-
forcement measures to prevent illegal logging, many of the world’s most biodiverse
habitats will be lost. WWF urges the Committee to assist stakeholders, including
industry, labor, and environmental groups, that have created a consensus document
listing next steps for strengthening the Lacey Act Amendments to fully implement
these suggestions with the relevant U.S. government agencies.

About World Wildlife Fund

WWEF is the world’s largest conservation organization, working in 100 countries
for nearly half a century to build a future in which people live in harmony with na-
ture. With the support of almost 5 million members worldwide, WWF is dedicated
to conserving nature and reducing the most pressing threats to the diversity of life
on Earth.

ATTACHMENT

The Lacey Act: Good for Forests, Good for Responsible U.S. Businesses

WHY ARE THE 2008 LACEY ACT AMENDMENTS SO IMPORTANT?

As one of the world’s largest producers and consumers of forest products, the
United States plays a key role in deterring illegal logging and associated trade. A
2010 Chatham House study estimated that illegal wood and paper imports into the
U.S. could represent almost 4% of all U.S. wood and paper imports, valued at $4
billion.! Deforestation and forest degradation caused by illegal logging often results
in devastating impacts to local communities, wildlife, and ecosystem services such
as clean air and water. Illegal logging also disadvantages U.S. companies that
produce and sell legally sourced forest products. Traders of illegal timber can flood
the market with cheap products, creating an unlevel playing field. The Lacey Act
is important in maintaining a fair market in which responsible U.S. companies can
compete.

1Chatham House. 2010. Illegal Logging and Related Trade: Indicators of Global Response.
Prepared by S. Lawson and L. MacFaul.
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WHAT DOES THE LAW SAY?

The 2008 Amendments to the Lacey Act of 1900 represent the first piece of U.S.
legislation to combat the trade of illegal plants and plant products including timber,
wood, and paper products. The law addresses illegal logging in three ways:

o It prohibits all trade of plant and plant products that are illegally sourced from
any U.S. state or foreign country;

e Requires a declaration of the country of origin of harvest, value, volume, and
species name of all plants contained in imported products; and

e Establishes penalties for violations of this law including forfeiture of goods and
vessels, fines, and jail time.

HOW DOES ILLEGAL LOGGING AFFECT INDUSTRY?

Studies have estimated that the U.S. wood products industry loses as much as
$1 billion annually from illegal logging.2 The World Bank estimates annual global
economic loss from the illegal trade to be approximately $10 billion, and losses due
to tax evasion and royalties on legally sanctioned logging are valued at approxi-
mately $5 billion.3 Illegal logging depresses global prices for timber and timber
products by up to 16%.* These lower values in price weaken the U.S. forest indus-
try’s ability to compete in the global marketplace and threaten the industry’s job
security.

INDUSTRY SUPPORT FOR RESPONSIBLE FORESTRY AND TRADE

In addition to strong support from the NGO community, the Lacey Act Amend-
ments have garnered widespread support from U.S. businesses that believe in the
importance of legal timber trade. Many U.S. companies continue to publicly articu-
late the positive impacts of the Lacey Act in reducing illegal logging, raising aware-
ness and attention on the part of companies about the forest origin of their wood
products, and supporting the U.S. economy, jobs, and their businesses.

The following quotes are from companies that participate in WWF’s Global Forest
& Trade Network (GFTN), expressing their support for this important tool that rein-
forces their commitments to responsible forestry and trade.

Hewlett Packard Company (NYSE: HPQ)

“Having the Lacey Act compliance requirements in place supports HP’s efforts to-
wards achieving our responsible sourcing goals.”—FEngelina Jaspers, Vice President,
Environmental Sustainability

Domtar Corporation (NYSE: UFS)

“Domtar strongly believes that illegal logging is a serious global problem with det-
rimental environmental and economic consequences and we support the efforts of
governments to continue working on this very important issue. A successful imple-
mentation of the Lacey Act should help level the playing field for all companies, rec-
ognizing the importance of using only legally and responsibly harvested wood.”—
Lewis Fix, Vice President, Sustainable Business and Brand Management

Williams-Sonoma, Inc. (NYSE: WSM)

“The Lacey Act legislation has been pivotal in helping us deliver on our commit-
ment to eliminate unwanted and unknown wood from WSI’s supply chain, by moti-
vating our suppliers to ensure that the timber used in their products is legally and
responsibly harvested.” —David Williams, Sustainable Development Analyst

Tetra Pak Inc.

“The Lacey Act is an important tool that supports global companies like Tetra Pak
that have long been committed to doing what’s right for the environment. The Lacey
Act complements our efforts to reduce illegal logging and warrants a code of conduct
which is implemented wide across all players in the wood and timber market.” —
Elisabeth Comere, Director, Environment and Government Affairs

IKEA

“Wood is one of IKEA’s most important raw materials, which is why we have been
working on sustainable wood sourcing for more than a decade. Harmonized inter-

2Seneca Creek Associates, LLC, and Wood Resources International, LLC. 2004. “Illegal” Log-
ging and Global Wood Markets: The Competitive Impacts on the U.S. Wood Products Industry.
Prepared for American Forest & Paper Association.

3The World Bank. 2006. Strengthening Forest Law Enforcement and Governance: Addressing
a Systemic Constraint to Sustainable Development.

4Chatham House. 2010. Illegal Logging and Related Trade: Indicators of Global Response.
Prepared by S. Lawson and L. MacFaul.
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national legislation against the unlawful trading and handling of harvested wood is
an important tool to curb illegal logging and a stepping stone towards sustainable
forestry. Additionally, when fully and efficiently implemented, it will provide a com-
mon approach for all businesses to adhere to.”—Anders Hildeman, Global Forestry
Manager, IKEA

ABOUT WORLD WILDLIFE FUND

WWF is the world’s leading conservation organization, working in 100 countries
for nearly half a century to build a future in which people live in harmony with na-
ture. With the support of almost 5 million members worldwide, WWF is dedicated
to conserving nature and reducing the most pressing threats to the diversity of life
on Earth. Visit www.worldwildlife.org to learn more.

ABOUT GFTN

The Global Forest & Trade Network is WWEF’s initiative to eliminate illegal log-
ging and drive improved forestry in the world’s most valuable and threatened for-
ests, by engaging with companies across the forest products supply chain that are
committed to legal and responsibly sourced forest products. First established in
1991, GFTN assists almost 300 companies world-wide in understanding the forest
origin of their wood products, and implementing responsible sourcing action plans.
GFTN seeks to strengthen market conditions that help conserve forests, while pro-
viding economic and social benefits for the businesses and people that depend on
them. With combined annual sales of $70 billion, trading by GFTN participants rep-
resents 20% of all forest products bought or sold internationally every year. For
more information on WWF’s Global Forest & Trade Network visit gftn.panda.org.

Dr. FLEMING. As I indicated at the beginning of this hearing, this
is just the first in a series of hearings on the Lacey Act. And it is
likely that a second oversight hearing will be held within the next
2 months.

I want to thank Members and staff for their contributions to this
hearing. And thereby being no further business, the Subcommittee
is hereby adjourned.

[Whereupon, at 12:31 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]

Statement of the National Wildlife Federation

The National Wildlife Federation appreciates the opportunity to submit the fol-
lowing statement for the record of the oversight hearing on the 2008 Lacey Act
Amendments:

The National Wildlife Federation (NWF) is America’s voice of conservation, pro-
tecting wildlife for our children’s future. With 47 state affiliates and over four mil-
lion members and supporters across the country, including hunters, anglers, gar-
deners, and other outdoor enthusiasts, NWF has been in the forefront of national
and international efforts to conserve wildlife and natural habitats including forests,
for the last 77 years. Illegal logging has long been one of the major threats to the
world’s remaining forests, particularly in developing countries. Damage includes
thefts from national parks and other protected areas, loss of habitat for many en-
dangered species, and conflicts with local communities who are dependent on forests
for their livelihoods. NWF believes that a range of tools are needed to help save the
world’s remaining tropical rainforests and other natural habitats, and we continue
to support the Lacey Act Amendments of 2008 because they provide an important
such tool. Significantly, the Lacey Amendments resulted from a major bi-partisan
effort to promote both forest conservation and fair treatment for companies who
work to eliminate illegal wood products from their supply chains.

NWF has worked for years to promote sustainable forest management, and to pro-
vide incentives for best practices in the industry. Members of our staff have held
leadership positions on the board of a key organization in this space, the Forest
Stewardship Council (FSC), which established voluntary “sustainability standards”
for forest products around the globe through consensus between industry and civil
society. FSC offers not only clear environmental and social standards, but also a
chain of custody system, that can be relied upon by businesses to demonstrate their
sustainability credentials. But honest firms, and market mechanisms like the FSC,
have a hard time competing when significantly cheaper, illegal wood enters the sup-
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ply chain in global commerce. The Lacey Act Amendments help to level this playing
field—they make it illegal to trade in and to import to the U.S. forest products that
were harvested or traded illegally in the country or state where they came from.
This provides an excellent complement to the FSC’s private sector certification
standards.

NWF’s analysis of recent market data reveals that the Lacey amendments have
begun to demonstrate the benefits that they promised, even though they are not yet
fully implemented: they are bolstering forest conservation efforts by countries beset
by criminal logging enterprises; and they are leveling the playing field, and, in some
cases, providing an advantage to industry actors who obey the law. One reason for
this success is that the leadership shown by the United States in amending our cen-
tury old Lacey Act has encouraged other countries to step up with their own meas-
ures. Soon after passage of the Lacey Act Amendments, the European Union estab-
lished its own Timber Regulation and the Australian Parliament passed the Illegal
Logging Prohibition Act. Other nations are considering similar steps and/or improv-
ing enforcement of laws against illegal logging. These laws in the U.S. and other
major wood consuming countries are helping to back up the efforts of developing
countries and emerging economies who are struggling against “forest mafias”. It
would be a shame for the U.S. to undercut these valiant measures to fight corrup-
tion, violence and theft, just as they are ramping up and showing results.

We are pleased that many U.S. based forest products producers and manufactur-
ers joined NWF in support of the 2008 Lacey Act Amendments, and the reasons are
not hard to understand: they have a hard time competing with the illegal loggers
who undercut them by stealing the trees, or evading the payment of fees to land
owners or the costs of good land management. Recent trade figures suggest that the
timber industries of countries like the U.S., who have laws such as Lacey in place,
are gaining market share: for example, the imports of hardwood lumber from the
U.S. to China rose in 2012 by 5%, while imports to China from other areas declined
by 6%. Since these imports are mostly for processing and re-export to consuming
nations, this is one indication of the power of legality requirements, such as Lacey,
to influence the trade. Market mechanisms have the potential to discourage illegal
logging and to push for further transformation of the wood products industries to-
ward legal and sustainable production for the long term. Having taken the lead on
this market improvement, the United States should not abandon the hardworking
companies, many of them small businesses, who are obeying the law.

Some firms have complained about the costs of compliance with the Lacey Act,
and we have worked with a coalition to help smooth out some of the wrinkles of
early implementation. There may be additional improvements which can be made
in the documentation system, and we will continue to collaborate on those.

We believe that FSC certification is a useful tool to help determine legal prove-
nance of wood sourcing. But in general, we think that industries can be expected
to understand their own supply chains, and to assure that they are not trafficking
in illegal goods—this is a normal cost of doing business, and timber products should
not be treated any differently. The Lacey Act is part of the American tradition of
rewarding honest businesses which follow the rules, since it promotes increased
transparency about where products come from. While not yet fully implemented, the
Lacey amendments are on the right track—they should be fully put in place, with
full funding for the modest electronic data management systems and equipment
that will make them more effective and efficient.

[From Hardwood Floors Magazine, October/November 2012]
WITH GIBSON SETTLEMENT, ‘DUE CARE’ IS SLIGHTLY MORE CLEAR

(By Marcus Asner, Samuel Witten & Katherine Ghilain)

The Criminal Enforcement Agreement that Gibson Guitar signed with the
Department of Justice (DOJ) brings some clarity to the Lacey Act’s man-
date that companies . . .

While not a binding legal precedent for other cases, the compliance program in-
cluded in the Criminal Enforcement Agreement that Gibson Guitar recently signed
with the Department of Justice (DOJ) brings welcome clarity to the Lacey Act’s
mar&date that companies exercise “due care” when identifying the source of a wood
product.

The Criminal Enforcement Agreement resolved a nearly three-year investigation
and set of legal proceedings concerning wood that was allegedly illegally harvested
and/or exported from Madagascar and India. Gibson promised to pay a $300,000
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penalty and a $50,000 “community service payment,” cooperate in Lacey Act inves-
tigations and prosecutions, and drop forfeiture challenges with respect to some of
the wood previously seized by DOJ.

Perhaps most significant for the many industries directly affected by the Lacey
Act—including wood flooring importers, manufacturers, distributors and installers—
was the rigorous Lacey Act Compliance Program that Gibson was required to imple-
ment as part of the agreement. The compliance program provides some welcome
clarity on the contours of the Act’s much-discussed “due care” requirement.

The Lacey Act requires that companies exercise “due care” in identifying the
source of their goods, but does not spell out what has to be done to meet this stand-
ard. According to DOJ, “due care means that degree of care which a reasonably pru-
dent person would exercise under the same or similar circumstances,” and it “is ap-
plied differently to different categories of persons with varying degrees of knowledge
and responsibility.” The standard is generally high in a commercial context. With
few precedents for guidance, both regulators and affected industries naturally will
look to the Gibson outcome for guidance and to supplement industry customs and
standards.

Gibson’s Program

As explained in section 2.3 of the Gibson Compliance Program, the Lacey Act due
care requirement is designed to “minimize the risk of purchasing plant products
that were harvested or traded illegally.” To comply with this expectation, the pro-
gram requires Gibson to follow these steps before buying any wood or wood product:

1. Work with suppliers to ensure they can implement Gibson’s policies, which in-
clude procuring wood from either recycled sources or forests where legal harvest and
chain of custody can be verified, and obtaining copies of all relevant import and ex-
port documentation and business or export licenses;

2. Ask questions to gather information about suppliers and the source of the wood
and wood products to determine whether the products meet Gibson’s requirements
for known/legal wood products;

3.« Conduct independent research and exercise care before making a pur-
chase which may include everything from Internet research to consulting with U.S.
or forelgn experts or authorities and making site visits;

4. Request sample documentation from suppliers to evaluate Lacey Act compliance
and document validity;

5. Make a determination prior to making a purchase based on all of the informa-
tion collected;

6. Maintain records of these efforts; and

7. Decline to pursue the purchase if there is any uncertainty of legality.

Section 3 of the Compliance Program sets forth Gibson’s policies with respect to
wood procurement, verification of foreign law and certifications/licenses, risk deter-
minations, supply chain audits, employee training, record retention, and internal
disciplinary actions for non-compliance.

Industry Implications

Gibson’s Lacey Act Compliance Program is binding only on Gibson and it is not
meant as an official DOJ pronouncement of what “due care” is supposed to mean
in other cases. That said, in the absence of other notable precedents, Gibson’s pro-
gram, as a practical matter, helps articulate the industry standard for due care.

Companies engaged in the trade of wood should see the compliance program as
a useful guide that may well help protect them from liability. There is no “silver
bullet” solution to meeting the due care standard. But companies nevertheless
would be well served to implement compliance programs reflecting procedures set
out in Gibson’s program, tailored to their own circumstances and supply chains.
Adopting an appropriately adapted Gibson-style program will give a company a de-
cent argument that it exercised “due care” and therefore complied with the require-
ments of the law, if it ever unwittingly ends up with some illegal wood and the feds
come knocking. DOJ tries to take a consistent approach to enforcement, so the Gib-
son agreement, and particularly the compliance program, has practical precedential
value, even if it is not binding as law on other companies and industries.

International attention on illegal harvesting and environmental commerce is like-
ly to increase. That, in turn, will heighten companies’ exposure to civil and criminal
enforcement actions under the Lacey Act. Wood products companies would be wise
to review their policies and procedures and ensure that they have in place com-
prehensive programs like Gibson’s. This will help insulate them from Lacey Act li-
ability and help further the sustainability of the natural resources that are critical
to their operations.
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The documents listed below have been retained in the Commit-
tee’s official files.

¢ Bloomberg BNA, Daily Environmental Report™, Gibson Gui-
tar, Forfeiture, and the Lacey Act Strike a Dissonant Chord

o Congressional Research Report for Congress, The Lacey Act:
Con&pliance Issues Related to Importing Plants and Plant
Products

# # #






OVERSIGHT HEARING ON “THE 2008 LACEY
ACT AMENDMENTS.” PART 2

Wednesday, July 17, 2013
U.S. House of Representatives
Subcommittee on Fisheries, Wildlife, Oceans, and Insular Affairs
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to notice, at 2 p.m., in room
1324, Longworth House Office Building, Hon. John Fleming [Chair-
man of the Subcommittee] presiding.

Present: Representatives Fleming, Runyan, Sablan, Shea-Porter,
and Lowenthal.

Dr. FLEMING. The Subcommittee will come to order. The Chair-
man notes the presence of a quorum.

STATEMENT OF THE HON. JOHN FLEMING, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF LOUISIANA

Dr. FLEMING. Good afternoon. Today the Subcommittee will con-
tinue its oversight examination of the Lacey Act, by focusing on the
provision of that law that requires American citizens to comply
with the laws of foreign Nations.

Article I of our Constitution stipulates that “all legislative pow-
ers herein granted shall be vested in a Congress of the United
States.” While I am not a constitutional expert, I find nothing in
that landmark document that allows the Congress to delegate law
making authority to foreign countries. However, that is essentially
what the Congress did in 1935, when the Lacey Act was amended
to prohibit the importation of all wildlife taken contrary to a for-
eign law. If I had been a Member of the 74th Congress—by the
way, I wasn’t even born then—I would have voted against the pro-
vision, because it is simply wrong to force American citizens to
comply with laws of other Nations.

Regrettably, the 2008 amendments have significantly com-
pounded this problem. Instead of having to comply with a limited
number of foreign laws by expanding coverage to include plant and
plant products, this has triggered literally tens of thousands of for-
eign laws.

In addition, because of the Federal court decisions, the term “for-
eign law” has now been greatly expanded to include foreign regula-
tions, foreign resolutions, and foreign decrees and, thanks to the
2003 U.S. v. McNab case, “other such legally binding provisions
that foreign governments may promulgate.”

Based on testimony we received, there is no data base of those
foreign laws and, frankly, the Federal enforcement agencies have
no idea how many were triggered by the 2008 Amendments. Yet,
we are allowing our Federal courts to send our constituents to over-
crowded Federal prisons for violating laws enacted not only by the
British Parliament but also the National People’s Congress of the
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People’s Republic of China, the National Assembly of Venezuela,
and the National Congress of Honduras.

This is truly madness, and I agree with the Heritage Foundation
that this “violates one of the fundamental tenets of Anglo-American
common law: that men of common intelligence must be able to un-
derstand what a law means. No one should be forced to run the
risk of conviction and imprisonment for making a mistake under
foreign law.”

It is one thing for an American living abroad to comply with the
laws where they are living. It is quite another to convict one of our
citizens living here for violating the laws of one of the 192 coun-
tries recognized by the United Nations. The Lacey Act demands
that you know every law, civil and administrative, as well as crimi-
nal, of every foreign land. This is simply wrong.

During the course of today’s testimony, I am interested in finding
out from our distinguished panel of witnesses the legislative his-
tory explaining the rationale for requiring compliance with foreign
laws, why the Congress has never provided a definition for the
term “foreign law,” and why this provision is even necessary in the
Lacey Act, that we are willing to sacrifice the freedom and liberty
of our citizens.

[The prepared statement of Dr. Fleming follows:]

Statement of The Honorable John Fleming, Chairman, Subcommittee on
Fisheries, Wildlife, Oceans and Insular Affairs

Good afternoon, Today, the Subcommittee will continue its oversight examination
of the Lacey Act by focusing on the provision of that law that requires American
citizens to comply with the laws of foreign nations.

Article 1 of our Constitution stipulates that “All legislative powers herein granted
shall be vested in a Congress of the United States.”

While I am not a constitutional expert, I find nothing in that landmark document
that allows the Congress to delegate law making authority to foreign countries.
However, that is essentially what the Congress did in 1935 when the Lacey Act was
amended to prohibit the importation of all wildlife taken contrary to a foreign law.

If I had been a member of the 74th Congress, I would have voted against that
provision because it is simply wrong to force American citizens to comply with the
laws of other nations.

Regrettably, the 2008 Amendments have significantly compounded this problem.
Instead of having to comply with a limited number of foreign laws, by expanding
coverage to include plant and plant products this has triggered literally tens of
thousands of foreign laws.

In addition because of federal court decisions, the term “foreign law” has now
been greatly expanded to include foreign regulations, foreign resolutions, and for-
eign decrees and thanks to the 2003 U.S. v. McNab case “other such legally binding
provisions that foreign governments may promulgate.”

Based on testimony we received, there is no database of those foreign laws and
frankly the federal enforcement agencies have no idea how many were triggered by
the 2008 Amendments. Yet, we are allowing our federal courts to send our constitu-
ents to overcrowded federal prisons for violating laws enacted not only by the Brit-
ish Parliament but also the National People’s Congress of the People’s Republic of
China, the National Assembly of Venezuela and the National Congress of Honduras.

This is truly madness and I agree with the Heritage Foundation that this “vio-
lates one of the fundamental tenets of Anglo-American common law: that “men of
common intelligence” must be able to understand what a law means. No one should
be forced to run the risk of conviction and imprisonment for making a mistake
under foreign law.”

It is one thing for an American living abroad to comply with the laws where they
are living. It is quite another to convict one of our citizens living here for violating
the laws of one of the 192 countries recognized by the United Nations. The Lacey
Act demands that you know every law—civil and administrative as well as crimi-
nal—of every foreign land. This is simply wrong.
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During the course of today’s testimony, I am interested in finding out from our
distinguished panel of witnesses the legislative history explaining the rationale for
requiring compliance with foreign laws, why the Congress has never provided a defi-
nition for the term “foreign law” and why this provision is even necessary in the
Lacey Act that we are willing to sacrifice the freedom and liberty of our citizens.

Dr. FLEMING. At this time I am pleased to recognize the distin-
guished Ranking Member, the gentleman from the Commonwealth
of the Northern Marianas, Congressman Sablan, for any opening
statement he would like to make.

STATEMENT OF THE HON. GREGORIO KILILI CAMACHO
SABLAN, A DELEGATE IN CONGRESS FROM THE TERRITORY
OF THE NORTHERN MARIANA ISLANDS

Mr. SABLAN. Thank you very much, Mr. Chairman. And good
afternoon, everyone.

The title of today’s hearing poses a question that is simple
enough to answer. We expect people from other countries who are
visiting or operating a business in the United States to follow our
laws. And so, of course, those countries should expect the same
from Americans traveling or working within their sovereign terri-
tory. With that, we should all be able to call it a day and move on
to more pressing business.

The question posed by the Majority misses the point of the Lacey
Act’s foreign law provisions, which is to protect Americans from un-
wittingly buying seafood stolen from the waters of another country,
or guitars made from illegal wood. It also ignores the interests
Americans have in protecting wildlife abroad, and the fact that the
Lacey Act is one of the most effective tools we have for doing that.

Finally, the Lacey Act does not require U.S. citizens to comply
with foreign laws. But, instead, bans trade in illegally harvested
wildlife and plants.

So, as we speak, the illegal timber trade is funding al-Qaeda-
linked terrorists. Ivory is helping Joseph Kony and the Lord’s Re-
sistance Army to continue to commit atrocities and destabilize Cen-
tral Africa. And sophisticated criminal networks with helicopter,
night vision goggles, and automatic weapons are profiting from kill-
ing the last rhinos on the planet.

We should not muddy the waters by distorting the intent and ef-
fect of one of our strongest conservation laws. Rather, we should
hold a hearing to ask what we can do to help this global criminal
assault on the wildlife and habitats that Americans cherish, and
that developing countries need to feed their people.

Unfortunately, this Committee’s Majority has ignored our re-
quests for such a hearing. And that is a shame, because we should
all benefit from hearing different perspectives on the kind of seri-
ous crime the Lacey Act works to deter and punish. But the Major-
ity did not invite the Department of the Interior to discuss how ad-
ditional resources for conservation, education, and natural re-
sources law enforcement could turn the tide against criminal defor-
estation in South America. They did not invite the Department of
State to learn about diplomatic efforts to curb demand for elephant
ivory, rhino horn, and shark fin in East Asia. And they did not in-
vite the Department of Defense to learn whether bringing a stop
to poaching in Africa could make the United States a safer place.
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They did, however, choose to ignore all of this, all some very real
challenges we face.

We will not ignore these challenges. We have a responsibility on
this Committee to address, head on, the threats to natural re-
sources that Americans value. And we will not shirk that responsi-
bility.

The Lacey Act is a good and legitimate law, one of which we
should be proud. That includes the foreign law provisions which
have been on the books for more than 80 years. Every constitu-
tional challenge to the Lacey Act has failed. But if the Majority
wants to bring another one, then they should pursue that in the
courts, not in our Committee. If Majority Members want to intro-
duce legislation that would damage the Lacey Act, they are wel-
come to do so. But I would expect it would meet a similar fate as
that of last year’s anti-Lacey Act bills. In the meantime, we will do
our best to highlight the depth and breadth of transnational wild-
life and timber crime, and hope that they will join us together—
join us so that we can take on those problems together.

I welcome all of our witnesses, and I look forward to your testi-
mony.

And, Mr. Chairman, I ask for unanimous consent to enter into
the record four items.

The first is a United Nations Secretary General’s report from
May 2003 that references the link between poaching and other
transnational organized criminal activities, including terrorism.

The second is a statement from the U.S. Director of National In-
telligence, James R. Clapper, during the worldwide threat assess-
ment hearing in the Senate Select Committee on Intelligence on
March 12, 2003. His testimony states that elicit trade in wildlife,
timber, and marine resources constitute a multi-billion-dollar in-
dustry annually, and that these criminal activities are linked to in-
surgent groups and transnational organized crime organizations.

The third is President Obama’s Executive Order from dJuly 1,
2013, which states that combating wildlife trafficking is in the na-
tional interests of the United States, because poaching operations
have expanded beyond small-scale opportunistic actions to coordi-
nated slaughter commissioned by armed and organized criminal
syndicates.

And finally, the fourth is a recently released report on the global
security implications of the illegal wildlife trade from the Inter-
national Fund for Animal Welfare, which demonstrates that we ur-
gently need to increase our attention and resources to fully under-
stand the pathways of the illegal wildlife trade and connections to
all the illicit activities, such as arms trafficking, corruption of—
militancy and terrorism, all of which threaten our global security.
Mr. Chairman, I thank you very much.

Dr. FLEMING. Without objection, so ordered.

[The information submitted for the record by Mr. Sablan has
been retained in the Committee’s official files:]

Dr. FLEMING. The gentleman yields his time.

[The prepared statement of Mr. Sablan follows:]
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Statement of The Honorable Gregorio Kilili Camacho Sablan, Ranking
Member, Subcommittee on Fisheries, Wildlife, Oceans and Insular Affairs

Thank you, Mr. Chairman.

The title of today’s hearing poses a question that is simple enough to answer. We
expect people from other countries who are visiting or operating a business in the
United States to follow our laws, so of course those countries should expect the same
from Americans traveling or working within their sovereign territory. With that, we
should all be able to call it a day and move on to more pressing business.

The question posed by the majority misses the point of the Lacey Act’s foreign
law provisions, which is to protect Americans from unwittingly buying seafood sto-
len from the waters of another country, or guitars made from illegal wood. It is also
ignores the interest Americans have in protecting wildlife abroad, and the fact that
the Lacey Act is one of the most effective tools we have for doing that. Finally, the
Lacey Act does not require U.S. citizens to comply with foreign laws, but instead
bans trade in illegally harvested wildlife and plants.

As we speak, the illegal timber trade is funding Al Qaeda-linked terrorists. Blood
ivory is helping Joseph Kony and the Lord’s Resistance Army to continue to commit
atrocities and destabilize central Africa. And sophisticated criminal networks with
helicopters, night vision goggles, and automatic weapons are profiting from killing
the last rhinos on the planet. We should not muddy the waters by distorting the
intent and effect of one of our strongest conservation laws. Rather, we should hold
a hearing to ask what we can do to help stop this global criminal assault on the
wildlife and habitats that Americans cherish and that developing countries need to
feed their people. Unfortunately, this committee’s majority has ignored our request
for such a hearing.

That is a shame, because we could all benefit from hearing different perspectives
on the kinds of serious crime the Lacey Act works to deter and punish. But the ma-
jority did not invite the Department of the Interior to discuss how additional re-
sources for conservation, education, and natural resources law enforcement could
turn the tide against criminal deforestation in South America. They did not invite
the Department of State, to learn about diplomatic efforts to curb demand for ele-
phant ivory, rhino horn, and shark fin in East Asia. And they did not invite the
Department of Defense, to learn whether bringing a stop to poaching in Africa could
make the United States a safer place. They did, however, choose to ignore all of the
very serious and very real challenges we face.

We will not ignore these challenges. We have a responsibility on this committee
to address head on the threats to natural resources that Americans value, and we
will not shirk that responsibility. The Lacey Act is a good and legitimate law—one
of which we should be proud. That includes the foreign law provisions, which have
been on the books for more than 80 years. Every constitutional challenge to the
Lacey Act has failed, but if the majority wants to bring another one then they
should pursue that in the courts, not in our committee. If majority members want
to introduce legislation that would damage the Lacey Act they are welcome to do
so, but I expect it would meet a similar fate as that of last year’s anti-Lacey Act
bills. In the meantime, we will do our best to highlight the depth and breadth of
transnational wildlife and timber crime, and hope that they will join us soon so that
we can take on these problems together. I welcome all of our witnesses, and I look
forward to your testimony.

Dr. FLEMING. A notice to our panel. First of all, thank you for
being here today. We are going to be called for votes in the next
few minutes. What we are going to try to do is get through as much
testimony as we can. And then we will recess for votes and come
right back. So we want to be sure we are sitting on the edge of our
seats to hear your testimony today.

We will now hear from our panel of witnesses, which includes
Ms. Kristina Alexander, Legislative Attorney, American Law Divi-
sion, Congressional Research Service; Mr. Alexander von Bismarck,
Executive Director, Environmental Investigation Agency; Mr.
Marcus A. Asner, Arnold and Porter; Mr. Reed D. Rubinstein, Part-
ner, Dinsmore and Shohl, representing the U.S. Chamber of Com-
merce; Mr. Paul J. Larkin, Jr., who is a Senior Legal Research Fel-
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low at the Heritage Foundation; and Mr. Paul D. Kamenar, a
former Senior Executive Counsel, Washington Legal Foundation.

Your written testimony will appear in full in the hearing record,
so I will ask that you keep your oral statements to 5 minutes, as
outlined in our invitation letter to you, under the Committee Rule
4(a).

Our microphones are not automatic. And also, be sure the tip is
close enough. You have to, I guess, share a little bit of microphone
today. So be aggressive about shifting it so it can get there close
to you and we can hear you.

We will move forward, then. Ms. Alexander, you are now recog-
nized for 5 minutes.

Ms. ALEXANDER. Good afternoon, Mr.

Dr. FLEMING. Oh, let me interrupt you just for a second. One
thing I left out, our lighting system. You are on the green light for
4 minutes, and then yellow for a minute. And when it turns red,
if you haven’t completed, be sure and go ahead and wrap up. Your
full testimony in writing will be submitted for the record, so we
will have it all.

Thank you. I now open it up to you, Ms. Alexander.

STATEMENT OF KRISTINA ALEXANDER, LEGISLATIVE
ATTORNEY, AMERICAN LAW DIVISION, CONGRESSIONAL
RESEARCH SERVICE, LIBRARY OF CONGRESS

Ms. ALEXANDER. Good afternoon, Mr. Chairman, members of the
Subcommittee. My name is Kristina Alexander. I am a legislative
attorney with the Congressional Research Service. I am here to in-
troduce the Lacey Act and explain its legislative history regarding
the ban on trade of plants and animals taken in violation of foreign
law.

The Lacey Act has a 113-year history that I will now review in
5 minutes.

It was enacted in 1900 and has been amended many times since.
Speaking generally, it is against Federal law to buy or sell plants
or animals that were taken or traded in violation of State, Federal,
tribal, or foreign law. When enacted, the Lacey Act was designed
to prevent killing wildlife in violation of one State’s laws and escap-
ing prosecution by selling game in another State. In 1900, it ap-
plied to game that was killed in violation of the laws of a State,
territory, or district. Thus, the Lacey Act has always been a two-
part law: a violation of the Federal law is predicated on the viola-
tion of another law.

In 1900, Congressman John Lacey acknowledged that his legisla-
tion would require those who sold game to understand the laws of
the jurisdiction from which the game originated. At the start, the
Lacey Act regulated just wild animals and birds. Fish were sepa-
rate. A companion law, the Black Bass Act of 1926, addressed the
illegal trade of fish. It shared the same structure as the Lacey Act:
a violation of Federal law could be found if underlying law were
violated. At the time, the predicate acts included violations of
State, territorial, and district law.

In 1930, Congress enacted the Tariff Act, which prohibited im-
porting wildlife if taken in violation of the laws of a foreign coun-
try, unless a certificate were issued. Congress’s discussion of the
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Tariff Act gives perhaps the fullest congressional treatment of ban-
ning wildlife imports taken or exported contrary to the laws of a
foreign nation: “By law and treaty, the United States has recog-
nized the desirability of the protection and conservation of wildlife.
Certain practices of a commercial nature involving violations of
laws of other countries, though not of laws of the United States,
are entirely contrary to the intent and purpose of this policy of con-
servation.”

There was some initial dissent to this law, however. In Sep-
tember 1929, the Senate opposed legislation that required compli-
ance with foreign law. Senator Smoot of Utah expressed concern
not regarding any imposition on U.S. citizens, but about interfering
with the sovereignty of other countries. An amendment removed
the wildlife trade language, but 6 months later the wildlife ban was
included in the Act.

In 1935 the Lacey Act was amended to make violations of foreign
law a predicate act, as well. The legislative record surrounding the
1935 amendment is not rich with explanation. In fact, the total re-
marks are as follows: “It is proposed also to extend the operation
of the Lacey Act to foreign commerce and game and other wildlife.”

In 1969, a comprehensive wildlife law was enacted which amend-
ed the Lacey Act to include more types of animals, and amended
the Black Bass Act to make foreign law violations a predicate act
for fish. The law also prohibited importing species in violation of
foreign law that were at risk of becoming extinct.

The legislative history for adding foreign laws to fish trade is
more substantial than in 1935, perhaps because the 1969 change
was part of a larger bill. A House report describes the purpose of
the Black Bass amendment as assisting in reducing commercial
traffic in fish illegally taken in a foreign country. The Senate Com-
mittee describes the international purpose as both reducing de-
mand for poached wildlife, as well as promoting reciprocity among
other countries that might prohibit the sale of wildlife taken ille-
gally in the United States.

Testimony before Congress in the 1960s addressed the foreign
law provision of the Lacey Act. Witnesses indicated that it would
be difficult to know of and comply with laws of foreign countries
when importing species. However, there is no discussion by a Mem-
ber of Congress in the debate on the 1969 amendments on any dif-
{iculties in making it a violation of U.S. law to violate a foreign
aw.

A trade protocol similar to that required by the Lacey Act is in
place for the Convention on International Trade of Endangered
Species of Wild Fauna and Flora, known as CITES, which entered
force in 1975. While CITES does not explicitly require compliance
with foreign law, it does require that for certain listed species, U.S.
importers must have a valid export certificate. That export certifi-
cate would demonstrate compliance with foreign law. CITES, in
contrast to the Lacey Act, provides a list of species for which an
export permit is required.

The Black Bass Act and the Lacey Act were combined in 1981.
At that time some plants were added, and in 2008 the plant provi-
sions were amended. In terms of the plant provisions, therefore,
the predicate violation of foreign law has always existed.
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Mr. Chairman, that concludes my prepared statement. I am
happy to answer any questions you or others may have.
[The prepared statement of Ms. Alexander follows:]

Statement of Kristina Alexander, Legislative Attorney, American Law
Division, Congressional Research Service, Library of Congress

Mr. Chairman and Members of the Subcommittee:

My name is Kristina Alexander. I am a Legislative Attorney with the Congres-
sional Research Service. I am here to introduce the Lacey Act and explain its legis-
lative history regarding the restriction on trade in plants and animals taken in vio-
lation of foreign laws.

The Lacey Act was enacted in 1900 addressing imports of injurious species and
wildlife trafficking between states. My testimony is limited to the wildlife trafficking
provisions of the Lacey Act, which, generally speaking, make it a violation of federal
law to buy or sell plants or animals that were taken or traded in violation of state,
federal, tribal, or foreign law. More specifically, with regard to foreign law, the
Lacey Act makes it unlawful to import, export, transport, sell, receive, acquire, or
purchase in interstate or foreign commerce any fish, wildlife, or plant taken, pos-
sessed, transported or sold in violation of any foreign law.! In the case of plants,
the underlying foreign law must protect or regulate plants.

The Lacey Act of 1900 was intended to prevent hunters from killing wildlife in
violation of one state’s laws and escaping prosecution by selling the game in another
state. It was unlawful to transport the dead bodies of wild animals or birds from
one state to another if the animals or birds were killed in violation of the laws of
the “State, Territory, or District in which the same were killed.”2 Thus, a Lacey Act
violation has always been predicated on a violation of another law. In 1900 those
predicate acts were limited to the laws of a state, territory, or district. The sponsor
of the act, Congressman John F. Lacey, acknowledged that the law would require
those who sold game to understand the laws of the jurisdiction from which the game
originated in order to avoid violating the Lacey Act.3

Initially, the Lacey Act regulated trade of “wild animals and birds,” while the
Black Bass Act of 1926 addressed illegal trade in fish.4 The Black Bass Act shared
the same structure as the Lacey Act, making it a federal offense to violate the laws
of a State, Territory, or the District of Columbia with respect to fish.

In 1930, Congress passed the Tariff Act of 1930, which prohibited importing wild-
life that was taken in violation of foreign law.5 The Tariff Act of 1930 specifies that
unless a certificate is issued, a “mammal or bird, or part or product thereof” may
not be imported into the United States if the laws of the country of origin “restrict
the taking, killing, possession, or exportation to the United States.”® During debate
on the Tariff Act in September 1929, the Senate opposed legislation to require com-
pliance with a foreign law. Senator Smoot of Utah questioned whether the provision
amounted to undue interference with the enforcement rights of other countries:

The House bill contained a new provision prohibiting the importation of
wild mammals or birds unless accompanied by the certification of an Amer-
ican counsel that such articles have not been acquired or exported in viola-
tion of the laws of the country from which they come. . . . The provision
partakes of the nature of an attempt to enforce the laws of foreign countries
in respect to matters of their internal policy. While it may not be proper
to encourage violation of foreign laws, it would seem to be beyond the prop-
f)rllp;lrpose of a tariff bill to adopt the amendment proposed by the House
ill.

116 U.S.C. §3372(a)(2). Other prohibited acts are described in 16 U.S.C. §§3372(a)(1)—(4). For
a fuller analysis of the Lacey Act, see CRS Report R42067, The Lacey Act: Protecting the Envi-
ronment by Restricting Trade, by Kristina Alexander.

2Lacey Act, ch. 553, 31 Stat. 187, 188 (1900).

356 Cong. Rec. 4,873-74 (1900). Mr. Lacey: “It will simply do this: Suppose the closed season
in Virginia commences on the 1st of December, and the closed season in Georgia is the 1st of
October. Now, it will be lawful to ship animals and birds from Virginia into the District of Co-
lumbia and Baltimore longer than it would be from Georgia, because the closed season is dif-
ferent; and the man that receives and handles them must know that he is dealing in something
that has not been killed in violation of the State law from which the game comes.”

4Black Bass Act, ch. 346, 44 Stat. 576 (1926).

5Tariff Act of 1930, ch. 497, 46 Stat. 590, 741 (codified as amended at 19 U.S.C. § 1527).

646 Stat. 741; 19 U.S.C. § 1527.

771 Cong. Rec. 3,628 (Sept. 14, 1929).
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A 1929 House Report provides additional insight regarding the ban, centering not
around trade obligations, but around the stated purpose of wildlife conservation:

By law and treaty the United States has recognized the desirability of the
protection and conservation of wild life. Certain practices of a commercial
nature involving violations of laws of other countries, though not of laws
of the United States, are entirely contrary to the intent and purpose of this
policy of conservation. Many foreign countries have passed and are passing
laws for the protection of wild birds and mammals either directly or
through prohibition of exportation of such articles. In view of the policy of
our Government in these matters, it is believed that we should not
countenance disregard of the laws of these countries by permitting the
importation of birds or mammals taken or exported in violation of such
laws . . .8

While a Senate amendment removing the foreign law provision from the House
bill was approved, six months later, a foreign law provision substantially similar to
that in the House bill was included in the bill that became the Tariff Act of 1930.°

In 1935, the Lacey Act was amended to add violations of foreign laws as predicate
acts. At that time, it became a federal crime to capture, kill, take, ship, transport,
carry, purchase, sell, or possess wild animals or birds “contrary to the law of any
State, Territory, or the District of Columbia, or foreign country or State, Province,
or other subdivision thereof” in which the game was captured, killed, taken, deliv-
ered, or knowingly received for shipment, transportation, or carriage, or from which
it was shipped, transported, or carried.l® The legislative record surrounding the
1935 amendment provides little explanation regarding the foreign laws amendment.
The only germane published remarks were in a House Report: “It is proposed also
to extend the operation of the Lacey Act to foreign commerce in game and other
wildlife.”11

Subsequent amendments to the Lacey Act expanded the law’s reach. In 1948, fed-
eral law was added to the list of predicate acts.!2 Amendments of 1969 extended
the act’s coverage to wild mammals, wild birds, amphibians, reptiles, mollusks, or
crustaceans “or the dead body or parts thereof.”13

Also in 1969, the Black Bass Act was amended to include foreign law violations
among its predicate acts.4 The legislative history for this amendment is more sub-
stantial than for the 1935 change to the Lacey Act, possibly because the 1969
change was part of a larger bill to ban importing species at risk of becoming endan-
gered. A House Report by the Committee of Merchant Marine and Fisheries de-
scribes the Black Bass Act amendment as enabling the United States to “assist in
reducing commercial traffic in black bass or other fish illegally taken in a foreign
country.”’® The Senate Committee on Commerce described the international pur-
pose:

By prohibiting the sale in the United States of wildlife protected by a for-
eign government, the demand for poached wildlife from that country will
be sharply reduced. In addition, however, such a law is also designed to
promote reciprocity. If we assist a foreign country in enforcing its conserva-
tion laws by closing our market to wildlife taken illegally in that country,
they may in turn help to enforce conservation laws of the United States by
prohibiting the sale within their borders of wildlife taken illegally within
the United States.1¢

Congressional hearings for the 1969 amendments addressed the foreign law issue
regarding endangered species import bans, as well as the extension of the Lacey Act
to other species. Witnesses indicated that it was difficult to know of or comply with
laws of foreign countries when importing species. For example, the Director of the
National Zoological Park stated:

Often we don’t know which countries animals came from or what borders
they have crossed. Let us say that before buying an animal I want to be

8H. Rep. 71-7 at 181 (May 9, 1929).

972 Cong. Rec. 5521 (March 18, 1930).

10 Act of June 15, 1935, P.L. 74-148, §201, 49 Stat. 378, 380.
11H. Rep. No. 74-886 (May 13, 1935).

12 Act of June 25, 1948, P.L. 80-772, §42, 62 Stat. 683, 687.
13 Act of Dec. 5, 1969, P.L. 91-135, § 7, 83 Stat. 275, 281.

14 Act of Dec. 5, 1969, P.L. 91-135, § 7, 83 Stat. 275, 281.
15H. Rep. 90-1102, at 10 (Feb. 21, 1966).

16S. Rep. 91-526, at 12 (Nov. 6, 1969).



100

sure that it was captured and exported legally from its country of origin.
There is no way I can do this.

First, it would require a large staff of lawyers and translators to assemble
and analyze the enormous mass of national, State, provincial and local and
tribal wildlife protection laws for more than a hundred nations.

Next, one would have to collect the regulations, then somehow discover
what procedures are followed . . .”17

Almost a year later, the A551stant Director of the Zoo testified that “experience
has shown that enforcement of this provision of the Lacey Act is next to impos-
sible.”® Similarly, a report by the Senate Commerce Committee includes a letter
from the Deputy Assistant Secretary of the Interior stating that the proposed en-
dangered species provision, which would require the Department of the Interior to
assemble a list of at risk species, would “make enforcement easier, because it is now
very difficult to tell whether a particular mammal or bird or part thereof was taken
illegally in a foreign country.”19

However, there is no discussion in the legislative history of the 1969 amendments
by a Member of Congress on any compliance difficulties in making it a violation of
U.S. law to violate a foreign law.

A trade protocol similar to the Lacey Act requirements went into effect in 1975,
when the Convention on International Trade of Endangered Species of Wild Fauna
and Flora, known as CITES, entered into force.20 While CITES, through its enabling
act, the Endangered Species Act, does not explicitly require compliance with foreign
law, it does require U.S. importers to have a valid export certificate for certain list-
ed species to demonstrate compliance with foreign law. CITES, in contrast to the
Lacey Act, identifies the species for which an export permit is required.

In 1981, the Lacey Act and the Black Bass Act were combined, keeping the name
the Lacey Act. Also in 1981, the Lacey Act was amended to add tribal laws as predi-
cate acts,2! and to cover some plants.22 In 2008, the plant provisions were expanded
to the current language.23 Accordingly, in terms of plant provisions of the Lacey Act,
foreign law violations have always been included as predicate acts.

Mister Chairman, that concludes my prepared statement. I would be happy to an-
swer any questions that you or other Members of the Subcommittee might have,
and I look forward to working with all Members and staff of the Subcommittee on
this issue in the future.

Dr. FLEMING. Thank you.
Next, Mr. von Bismarck for 5 minutes.

STATEMENT OF ALEXANDER VON BISMARCK, EXECUTIVE
DIRECTOR, ENVIRONMENTAL INVESTIGATION AGENCY

Mr. vON BisMARCK. Thank you, Mr. Chairman, Ranking Member,
and members of the Subcommittee, for inviting me to appear today.
As Executive Director and an investigator for the Environmental
Investigation Agency, I have conducted field investigations on
every continent into the criminal networks making their living off
of stealing the world’s natural resources. In this work I am grateful
for the training and experiences I received as a U.S. Marine.

17House Committee on Merchant Marine and Fisheries, Subcommittee on Fisheries and Wild-
life Conservation, Fish and Wildlife Legislation, Part 1, hearing on H.R. 6138, H.R. 8693,
H.R. 11618, H.R. 3327, and H.R. 10923, 90th Cong., 1st sess., Oct. 4, 1967, Testimony of Dr.
Theodore H. Reed, Director, National Zoological Park.

18 Senate Committee on Commerce, Subcommittee on Merchant Marine and Fisheries, Endan-
gered Species, hearing on S. 2984 and H.R. 11618, 90th Cong., 2nd Sess., July 24, 1968, Testi-
mony of Mr. John Perry, Assistant Director, National Zoological Park.

19S. Rep. 90-1668, at 15 (Oct. 10, 1968). Letter of Clarence F. Pautzke, Deputy Assistant Sec-
retary of the Interior.

2016 U.S.C. §1538(c). The United States ratified the treaty in 1974.

21Lacey Act Amendments of 1981, P.L. 97-79, §3, 95 Stat. 1073, 1074.

22Lacey Act Amendments of 1981, P.L. 97-79, §3, 95 Stat. 1073.

23 Food, Conservation, and Energy Act of 2008, P.L. 110-246, § 8204(b), 122 Stat. 1651, 2053—
55. See, 16 U.S.C. §3371(f) (definition of plant); 16 U.S.C. §3372 (prohibited activities related
to plants); 16 U.S.C. §3372(f) (plant declarations).
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EIA has worked for nearly 30 years to expose environmental
crimes and advocate for effective solutions. For example, EIA’s in-
vestigations led to the international ivory ban in the late 1980s.

I would like to provide an update from the field, if you will, to
help illustrate why the respect for foreign laws within Lacey is so
critical. A 1-minute video will show the most recent investigations
we are conducting. The first undercover clip illustrates the tiger
parts trade, where the role of organized criminal networks is be-
coming clearer. Militant groups affiliated with al-Qaeda, such as
the Harakat ul-Jihad-Islami-Bangladesh and Jamaat-ul Mujahedin
Bangladesh, designated as foreign terrorist organizations by the
State Department, are suspected of poaching tigers in India’s
Kaziranga National Park to support terrorist activities.

The second clip shows undercover meetings with ivory smugglers
who said that 90 percent of the trade is illegal, 30,000 elephants
are killed each year by organized crime syndicates, threatening not
just animals, but people. The Lord’s Resistance Army is slaugh-
tering elephants in the Democratic Republic of Congo’s Garamba
National Park for ivory to fund its atrocities, which include rape,
large-scale massacres, sexual slavery, and abduction. Similar, So-
malia’s militant group, al-Shabaab, is poaching elephants in Kenya,
while the Sudanese Janjaweed militias are reportedly responsible
for the recent mass elephant slaughters in Chad and Cameroon.

The final clip was from Madagascar, from EIA’s investigation
which contributed to the Gibson case. A Chinese trader in a Mer-
cedes was explaining to me how he was friends with the new Presi-
dent of Madagascar, and helped finance his coup with profits from
the rosewood and ebony trade. I am aware that the Gibson case
has been politicized. Luckily, the facts can ultimately come for-
ward. Gibson purposefully sought out Malagasy wood when others
wouldn’t, when they knew that cutting had been illegal since 2006.
This was unfair to Madagascar, and unfair to other American com-
panies working hard to play by the rules.

If anybody spent a single day in the logging town, you would be
convinced of this fact. I posed as a new buyer, and 3 days later I
was taken by the Gibson suppliers into the national park to show
where they illegally cut the ebony. And Gibson had much better
tools to find that out. And, in fact, they did find that out. They did
a fact-finding mission. They wrote about it in emails. And they de-
cided that, despite that, to keep buying the wood.

Luckily, the efforts by this company to try to change a law here
in Washington while it was being investigated under that law ulti-
mately didn’t work. We have seen this kind of thing happen in In-
donesia, but I am glad it didn’t work in the United States. Because
of this Lacey case, Madagascar national parks made it through a
turbulent coup bruised, but still intact. Because of this Lacey case,
manufacturers in China stopped buying Malagasy wood. Because of
this Lacey case, Madagascar’s forests still have a chance. And be-
cause of this Lacey case, the U.S. has a chance to cement new rules
of the road in international commerce, particularly in China.

If we want to imagine the consequences of removing concern for
foreign laws from the Lacey Act, we can look to China. The Chinese
Government has answered the question posed by this hearing
clearly. They say, “No, we generally do not need to follow the rules
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of other countries.” As a result, many of their companies steal nat-
ural resources around the globe. I cannot imagine that it is the in-
tent of this Committee or this hearing to follow China down a path
of rewarding commerce in stolen goods.

The irony is we are at the cusp of encouraging new rules of the
road in other countries, as a result of American leadership. China
spoke to the U.S. Trade Delegation on Monday about instituting
measures to stop the import of illegal wood into its borders. A re-
treat on this principle of respecting foreign laws will destroy this
progress and condemn U.S. companies to having to compete on the
basis of who can buy more illegal wood.

Timber smuggling, like the wildlife trade, is about national secu-
rity. For countries around the world, such as in Madagascar’s case,
and for U.S. direct interest, USAID’s Harry Bader, who received
the State Department’s USAID award for heroism, says the Lacey
Act is a critical counter-terrorism tool, because of its coverage of
foreign laws. His counter-insurgency cell in Eastern Afghanistan
found that the international sale of cedars was funding attacks on
U.S. troops. This trade has fallen entirely now into the hands of
insurgents like the Haqqani Network, and the forests are currently
being liquidated to prepare for the summer fighting season. That
is happening now to replace “ordnance seized or destroyed” by suc-
cessful coalition operations. Illegal logging similarly supports
insurgencies that threaten ongoing U.S.-supported counter-insur-
gency efforts in the Southern Philippines and Colombia.

Mr. Chairman, I urge you not to follow China, but to lead and
support our present chance to set up norms of international trade
that dry up the markets for goods that were stolen, that fund drug
cartels, human rights abuses, and terrorism. Thank you, Mr.
Chairman.

[The prepared statement of Mr. von Bismarck follows:]

Statement of Alexander von Bismarck, Executive Director,
Environmental Investigation Agency

Introduction

Mr. Chairman, Ranking Member, and members of the Subcommittee on Fisheries,
Wildlife, Oceans and Insular Affairs, thank you for inviting me to appear before the
Subcommittee today for the oversight hearing, “Why Should U.S. Citizens Have to
Comply with Foreign Laws”.

I have investigated and studied global crime in natural resources for over 15
years. As an investigator and the Executive Director of the Environmental Inves-
tigation Agency, I have conducted international field investigations on every con-
tinent into criminal networks dealing in illegal wood, endangered species and harm-
ful chemicals. Before joining EIA I researched linkages between economics, ecology
and human health with the Harvard School of Public Health and the New England
Aquarium. I have a masters of science from the London School of Economics in En-
vironment and Development and a BSc from Harvard University in Environmental
Science and Public Policy. I am also proud to have served as a U.S. Marine.

The Environmental Investigation Agency, Inc. (EIA), a non-profit 501(c)(3) organi-
zation, has worked for nearly 30 years to investigate and expose environmental
crimes, and advocate for creative and effective solutions. EIA’s analyses of the trade
in illegal timber, wildlife, and ozone-depleting substances have been globally recog-
nized. As an example, our investigative work in the late 1980s provided evidence
that led to the international ban on ivory trade.

Since 1999, EIA has also used its undercover methodologies in partnership with
local organizations to document the environmental and social impacts of illegal log-
ging, as well as its context of corruption and criminal activity, in countries including
China, Peru, Indonesia, Malaysia, Honduras and Russia. Our experience has shown
us unequivocally that the illegal logging which causes the most serious environ-
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mental and social harm is inextricably linked to international trade, and that any
solution will therefore require action and cooperation from both producer and con-
sumer nations.

We were honored to represent a broad coalition of industry, labor and environ-
mental stakeholders when we testified before this subcommittee in 2007 about the
need for amendments to the Lacey Act to include coverage of plants and timber
taken or traded in violation of foreign law.! Since the passage of the 2008 amend-
ments, we have continued to work closely with a coalition of organizations, which
represent a majority of affected stakeholders, to identify potential challenges with
the implementation of the Act and to propose solutions that protect the environment
and promote good governance while minimizing unnecessary regulatory burdens or
regulatory uncertainty for legitimate businesses engaged in legal trade.

In my testimony I will highlight the facts on the ground that the Lacey Act is
designed to combat, and document how effective implementation of this law is hav-
ing a positive impact in the United States and around the globe. I will stress that
more effective implementation is needed, rather than less. In a world where illegal
logging and other poaching of natural resources funds terrorism, destabilizes rule
of law and development around the world, and undercuts all law abiding U.S. com-
panies, we should all be supporters of a U.S. law that protects U.S. citizens from
unwittingly supporting these crimes.

Constitutionality of the Lacey Act

First, I would like to state the obvious that the Lacey Act is a U.S. law. The U.S.
legislature has on many occasions chosen to pass laws which, in plain English, state
that the United States does not support commerce in stolen goods. The Lacey Act
is one of these laws; so are laws that prohibit counterfeiting and smuggling, traf-
ficking in stolen property, as well as many customs laws. The Lacey Act essentially
prohibits the trade in illegally taken wildlife and plants. When an elephant is
poached in Africa, the U.S. government has made it clear that it does not want to
provide safe harbor for the buyer that financed that poaching. This has been the
case since 1935 and there is no serious question that the laws prohibiting interstate
or foreign trade in ivory or other poached goods are constitutional. Without prohibi-
tions against trafficking in illegal wildlife and timber, the U.S. market would be-
come a world leader in rewarding the organized crime that drives this trade.

Environmental Crimes: A Threat to National Security

Wildlife and forest crime is the 4th largest transnational crime in the world,
worth an estimated U.S. $17 billion annually.2 In March 2013, the U.S. Worldwide
Threat Assessment, produced by the U.S. intelligence community, also highlighted
the threat of environmental crimes to our national security:

“Illicit trade in wildlife, timber, and marine resources constitutes a multi-
billion dollar industry annually, endangers the environment, and threatens
to disrupt the rule of law in important countries around the world. These
criminal activities are often part of larger illicit trade networks linking dis-
parate actors—from government and military personnel to members of in-
surgent groups and transnational organized crime organizations.”3

Recognizing the importance of this issue and the challenge it poses, on July 1st,
President Obama issued an Executive Order to address “the significant threats of
wildlife trafficking on the national interests of the United States.”*

In 2010, the United Nations Office of Drugs and Crime (UNODC) produced a
major report on the Globalization of Crime: A Transnational Organized Crime
Threat Assessment,> which included environmental resources crime as one of the top
eight offenders. In the report UNODC noted that:

1We refer you to our 2007 testimony, which goes into greater detail than we do here about
the devastating impacts of illegal logging around the globe and the need for a robust Lacey Act:
http://eia-global.org/PDF/testimony-EIA-forests-oct07.pdf.

ZHaken, J. 2011. Transnational Crime In The Developing World. Global Financial Integrity,
Washington, DC, USA.

3 Clapper, James. U.S. Intelligence Community Worldwide Threat Assessment Statement for
t{le Recor&df. March 12, 2013. Accessed July 16, 2013. http://www.intelligence.senate.gov/130312/
clapper.pdf.

ite House Press Release. July 1, 2013. http://www.whitehouse.gov/the-press-office/2013/07/
01/executive-order-combating-wildlife-trafficking.

5United Nations Office of Drugs and Crime, “Globalization of Crime: A Transnational Orga-
nized Crime Threat Assessment,” 2010: http:/www.unodc.org/documents/data-and-analysis/tocta/
TOCTA Report 2010 low res.pdf.
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“Crime has diversified, gone global and reached macro-economic propor-
tions: illicit goods are sourced from one continent, trafficked across another,
and marketed in a third. Mafias are today truly a transnational problem:
a threat to security, especially in poor and conflict-ridden countries. Crime
is fuelling corruption, infiltrating business and politics, and hindering de-
velopment. And it is undermining governance by empowering those who op-
erate outside the law.”

The top three recommendations from the UNODC report follow:

e Because most trafficking flows are driven more by the market than by the
groups involved in them, efforts that target these groups—the traditional law
enforcement response—are unlikely to be successful on their own.

e Because transnational organized crime markets are global in scale, global
strategies are required to address them, and anything else is likely to produce
unwanted side effects, often in the most vulnerable countries.

e Because globalized commerce has made it difficult to distinguish the licit from
the illicit, enhanced regulation and accountability in licit commerce could un-
dermine demand for illicit goods and services.

All three of these recommendations are supported by full and effective implemen-
tation of the Lacey Act, which has at its heart the intent to ferret out and dismantle
international criminal networks profiting from poaching of wildlife and illegal har-
vest of plants. The United States was also a proponent of a resolution urging mem-
ber states to formally view the illicit trade in plants and wildlife as a “serious
crime,”® that was finally adopted by the UN Commission on Crime Prevention and
Criminal Justice (CCPCJ) in April 2013.7 Turning away from that mandate means
green-lighting activities of transnational organized crime with our eyes wide open
to the threats and consequences.

I will now share with you some illustrative examples of what this transnational
crime looks like in practice on the ground, and, where possible, I provide examples
of Lacey Act enforcement actions aimed to deter further criminal activity.

Illegal Logging in Afghanistan: Funding Insurgents

There are many examples around the world where forests offer an important
mechanism to both finance and provide a base of operations for insurgents and
other elements eager to avoid the rule of law. Current examples include Muslim
separatists in Southern Philippines, cocaine cartels in Central America, and insur-
gents in Afghanistan.

A recent article reporting on the work of the U.S. Natural Resources
Counterinsurgency Cell (NRCC) in eastern Afghanistan, established under Task
Force Mountain Warrior (TFMW), shows that the illegal timber trade was funding
insurgent groups in Afghanistan.® Profits from this trade likely funded the killing
of U.S. troops on the ground in Afghanistan.

Members of the U.S. counterinsurgency cell found that, “The success of the timber
smuggling networks created a sort of forced collaboration, transcending friction
points and enabling tribal and politically antagonistic entities to cooperate. Thus,
insurgent organizations freely coordinated with corrupt Afghan government officials,
local warlords, village elders, and Pakistan government intelligence services in order
to gain revenue from harvesting timber.” This led to the conclusion that, “whoever
keeps the timber industry working, have the people’s hearts . . . and their guns.”™

The report further explains that “it is believed that the insurgent effort to domi-
nate the timber trade in Kunar began as a deliberate operation to liquidate valuable
forests in order to obtain revenue to procure ordnance, men, and other supplies in
anticipation of the 2011 and 2012 fighting seasons . . . a need by insurgent ele-
ments to replenish ordnance seized or destroyed by successful coalition oper-
ations.”10

6Biron, Carey L. “Africa: UN Recognizes Wildlife Trafficking As ‘Serious Crime’” All Africa,
April 29, 2013. Accessed July 15, 2013. http:/allafrica.com/stories/201304300508. html?viewall=1.

7UN Commission on Crime Prevention and Criminal Justice. 22nd Session, UNODC. April
201}213. 1Accessed July 15, 2013. http:/www.unodc.org/unodc/en/commissions/CCPCdJ/session/
22.html.

8Harry R. Bader, Clint Hanna, Clint Douglas & John D. Fox (2013): Illegal Timber Exploi-
tation and Counterinsurgency Operations in Kunar Province of Afghanistan: A Case Study De-
scribing the Nexus Among Insurgents, Criminal Cartels, and Communities Within the Forest
Sector, Journal of Sustainable Forestry, 32:4, 329-353: http:/dx.doi.org/10.1080/
10549811.2013.767913.

91bid, pg. 340.

10Tbid, pg. 343.
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Much of this timber was smuggled through Pakistan, where it received fraudulent
paperwork intended to make it appear legal and was traded onward to global mar-
kets. International buyers not practicing due care will have purchased this timber
and thus, knowingly or not, financed the continuation of insurgent and terrorist ac-
tivities.

The Lacey Act is designed to help the United States fight these insurgent and ter-
rorist operations, and protect U.S. interests, by helping ensure that companies in
the business of selling goods in the United States take reasonable measures to know
their suppliers. Anybody interested in ensuring that we, as American citizens and
consumers, are not unwittingly funding insurgent groups that are killing U.S. serv-
icemen and women overseas, should be working to strengthen the implementation
of the Lacey Act, not weaken or dismantle it.

By fully funding the implementation of the Lacey Act, including its declaration
requirement and enforcement, leading by example, and encouraging other countries
to pass similar measures, the U.S. government can dry up the international profit
centers for wood trade that supports terrorism.

Illegal Logging in Peru: Destabilizing a U.S. trading partner

EIA’s April 2012 report on the illegal logging situation in Peru—“The Laundering
Machine”,!1 analyzed official documents which demonstrate that at least 112 illegal
shipments of cedar or mahogany wood—laundered with fabricated papers and
signed off on by Peruvian government officials—arrived in the U.S. between 2008
and 2010. These shipments account for over 35% of all trade in these protected spe-
cies between the U.S. and Peru. Our field investigators found that this pervasive
laundering and corruption have been an open secret in Peru’s wood trade for years,
and that any exporter or importer still relying only on paper permits to claim legal-
ity should know better by now.

Illegal timber in the Peruvian Amazon is cut by crews of loggers, often under
abysmal and abusive conditions, and stolen from protected areas including national
parks, indigenous territories, and other government lands. Migrant workers find
themselves trapped in camps located deep in the jungle, and indigenous commu-
nities are left with massive debts after intermediaries swindle them out of their val-
uable trees. These practices are financed by powerful timber barons, some connected
to organized crime, who turn a blind eye to the human rights abuses and crimes
committed. This timber is then laundered with documents based on false informa-
tion.

In 2006, the World Bank estimated that the illegal logging sector in Peru gen-
erated between $44.5 and $72 million dollars annually,!2 while recorded legal profits
from timber sales in the same year reached only 31.7 million.13 By 2011, the govern-
ment and industry of Loreto, Peru’s largest region, estimated that illegal logging
was causing the country annual losses greater than $250 million dollars—1.5 times
the value of total timber exports.14

Cocobolo, Inc.: The U.S. Department of Interior v. Three Pallets of Tropical Hard-
wood

In June 2009, agents of the U.S. Fish & Wildlife Service seized three pallets of
tropical hardwood as they entered the Port of Tampa, Florida from Iquitos, Peru.
Originating deep in the Amazon, the pallets contained numerous species of decora-
tive woods, including tigrillo (Swartzia arborescens), palisangre (Brosimum
rubescens), and tigre caspi (Zygia cataractae). Agents confiscated the wood on
grounds that the shipment violated the Lacey Act’s declaration requirements.’> The
seizure was supported by substantial evidence that the exporter was using stolen
and forged documents. The FWS Agents were acting on information from a Peruvian
business owner, who learned that his business had been used as a front to fraudu-
lently ship the wood in question.

The U.S. importer filed a petition for remission of the wood, but the Solicitor’s
office found that Mr. Crouch, owner of Cocobolo, Inc., failed to take reasonable steps
to comply with the regulations and ensure that the shipment was authorized by an
export permit that properly documented the required information and was declared

11 Environmental Investigation Agency. “The Laundering Machine: How Fraud and Corruption
in Peru’s Concession System are Destroying the Future of its Forests.”

12 Pautrat, L. and I. Lucich. Analisis Preliminar Sobre Gobernabilidad y Cumplimiento de la
Legislacion del Sector Forestal en el Peru. 2006.

13Fordaq. Peru: Timber exports fall 11% in first quarter. June 6, 2011. Accessed July 14,
2013. http://www.fordaq.com/fordaq/news/logs_softwood_plywood 26553.html.

14 OSINFOR Comunicado: “Gobierno Regional de Loreto, Concesionarios y OSINFOR unidos
para promover el desarollo forestal sostenible con inclusion social.” October 2011.

1516 U.S.C. §3372(f).
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appropriately under the Lacey Act upon arrival into the United States. Evidence
that the tropical hardwood was stolen to begin with, using forged documents led the
Solicitl%r’s Office to conclude that the exporter did not have legal title to the ship-
ment.

This case demonstrates how strict liability forfeiture is implemented by govern-
ment agencies and that the Lacey Act does provide both legal and administrative
remedies to ensure a company gets to ‘have its day in court’.

Illegal Logging in Russia: Threatening the Last Siberian Tigers and
American Business

In the Russian Far East (RFE) region lie the hardwood forests of the Sikhote-Alin
mountain range, home to numerous threatened species, including the world’s largest
cat, the endangered Siberian (Amur) tiger (Panthera tigris ssp. altaica). The forests
of the RFE are being cut at an alarming rate; last year, nearly 20 million cubic me-
ters of timber flowed across the border into neighboring China.l? According to the
local WWF office in Vladivostok, in 2010, an equivalent harvested volume of ap-
proximately 900,000 cubic meters of oak was exported, most of it to China. Data
from Russian provincial forest agencies authorized only 452,213 cubic meters of oak
to be cut in 2010, indicating that at least 50% of the oak exported into China from
Russia was illegally harvested.18

Oak, ash, linden, elm and other precious hardwoods are manufactured in China
into flooring and furniture, much of which is then re-exported onwards to the U.S.,
EU, and Japan. All of these products have numerous substitutes from around the
world; the U.S. and Europe both export significant quantities of temperate hard-
woods to China. However, the high quality and low cost of illegally harvested old-
grO\évth Russian hardwoods has historically served to undercut U.S. and European
products.

Oak, ash, and other hardwood species from across the northern hemisphere differ
little in their utility as raw materials for furniture and flooring. The key factor that
has changed since 2008 is that, with passage of the Lacey Act amendments, sup-
pliers in China now have a motivation to use timber from low-risk countries to avoid
complications with their U.S. buyers. The Lacey declaration requirement, the PPQ
505 form, is the key element for tracking and promoting shifts such as these. On
the PPQ 505 form, U.S. importers must list the species name and country of harvest
of the wood in their imports. This is one of the few ways for U.S. importers to distin-
guish whether the oak in their Chinese-manufactured flooring comes from a high-
risk country or a low-risk one, and is thus the key factor motivating a shift in raw-
materials sourcing.

Illegal Logging in Madagascar: Undermining a Fragile State

Over the past ten years, the impoverished island nation of Madagascar has expe-
rienced a crisis of rampant illegal logging, which has decimated the world-renowned
biodiversity of its national parks, impoverished local communities, and fueled cor-
ruption and a coup in 2009. Hundreds of thousands of tons of extremely high value
rosewood and ebony have been illegally cut and smuggled out of the country to serve
consumer markets, with the vast majority going to China for the high-end domestic
furniture market.1°

In 2009, the U.S. government investigated Gibson Guitar Inc. for importing ille-
gally harvested ebony from Madagascar. In 2012, Gibson acknowledged that it im-
ported ebony from Madagascar despite knowing that harvest of ebony had been ille-
gal for many years. Gibson agreed to pay over %600,000 in fines and forfeited ebony,
and also committed to follow a detailed compliance process for future imports. This
action has had a significant impact on sourcing practices within the music industry
worldwide and validates the effort of all American companies that invest in sourcing
legal wood.

The spotlight the case placed on the illegal Malagasy rosewood and ebony trade
also led to crackdowns in China on Chinese importers of these precious woods. As
a result of increased international scrutiny of the illegal timber trade, evidenced by
laws such as the Lacey Act amendments and the European Union Timber Regula-
tion, China for the first time has publicly acknowledged the problem of illegal tim-

18 U.S. Department of the Interior v. Three Pallets of Tropical Hardwood (Crouch), INV No.
12%009.40.30’7)2 (Office of the DOI Solicitor June 22, 2010).), (Decision in Response to Petition for

emission).

17 Russian Customs data as reporting in United Nations COMTRADE.

18 Smirnov, D.Y. (ed.) Kabanets, A.G., Milakovsky, B.J., Lepeshkin, E.A., Sychikov, D.V. 2013.
Illegal logging in the Russian Far East: global demand and taiga destruction. WWF, Moscow.

19EIA and Global Witness, Investigation Into the Global Trade in Malagasy Precious Woods:
Rosewood, Ebony and Pallisander, October 2010.
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ber imports. These actions to curb demand led to a decrease in illegal logging in
Madagascar. On Monday, a high level delegation from China met with U.S. counter-
parts to discuss concrete steps it could take to stop its own role in illegal logging,
particularly in Madagascar. U.S. leverage to encourage China to address illegal log-
ging in these discussions stems from the Lacey Act, since it allows us to challenge
imports of wood products that are misrepresented or shown to be made from illegal
timber.

As in many Lacey cases, the enforcement action involving Gibson Guitar Inc. had
positive impacts in fighting the illicit trade that went beyond the case itself; it had
the effect of curbing the illegal logging of national parks in Madagascar, having the
Chinese patrol more thoroughly the role their businesses play in the illegal destruc-
tion of Malagasy forests, and encouraged the global musical instruments industry
to more thoroughly examine its sourcing practices. All of these are important ele-
ments for challenging international criminal networks, establishing sustainable
business practices for the future of the trade, protecting forest resources, and re-
warding American guitar companies that are playing by the rules.

Chinese Response to Lacey Act Plant Amendments

In 2009, following the new Lacey Act amendments, the People’s Democratic Re-
public of China also introduced the “Guide on Sustainable Overseas Forest Manage-
ment and Utilization by Chinese Enterprises”, emphasizing the responsibility of
Chinese forestry companies operating overseas to abide by host-country laws and to
practice sustainable forest management. In 2011, the government proposed a draft
legality verification system. Over the past five years, in a significant shift, Chinese
officials have taken a more active role in international forestry discussions, reflect-
ing increased international pressure and focus on issues relating to timber legality.

In addition, recent years have demonstrated dramatic changes in Chinese timber
product sourcing practices. Chinese official import data illustrates these trends:
while Russia still accounts for 37% of total log and lumber imports by China, the
share made up by Canada, New Zealand, and the United States has more than tri-
pled from 10% in 2007 to 33% in 2010 (Please see attached graphic). At a recent
conference, Chinese government officials noted that China is importing less wood
from high-risk countries due to legality concerns on the part of U.S. and European
buyers. This data indicates that laws like the amended Lacey Act are already start-
ing to positively impact supply chains around the world.

The Current Wildlife Poaching Crisis

The illegal wildlife trade is believed to be equivalent—in both revenue produced
for criminals and level of threat to national security—to arms and narcotics traf-
ficking. The links between wildlife poaching, the associated illegal trade, and
transnational organized crime are increasingly complex and require more U.S. re-
sources and attention than currently exist, certainly not less. Far greater invest-
ment is required to institutionalize intelligence-led, multi-agency enforcement in key
source, transit and destination countries in order to identify and apprehend key
criminals in the trade chain and disrupt these criminal networks.

Elephants

Elephants are being slaughtered in large numbers, an estimated 30,000 per year,
by organized crime syndicates for their ivory to feed Asian, and particularly Chi-
nese, demand. Though China claims to have a controlled domestic legal ivory mar-
ket, EIA investigations have shown that up to 90% of the ivory in China is illegal
and supplied by poached elephants in Africa.2? Evidence indicates a growing in-
volvement of organized crime networks, and these syndicates rely on corruption, col-
lusion and protection from different government institutions and private sector oper-
ators to thrive.

There is a growing body of evidence that the slaughter of majestic and iconic ele-
phants is supporting crimes against humanity, showing that the illegal wildlife
trade threatens not only animals but also people. A recent report, “Kony’s Ivory:
How Elephant Poaching in Congo Helps Support the Lord’s Resistance Army,” pro-
vides field evidence confirming that the Lord’s Resistance Army (LRA) is slaugh-
tering elephants in the Democratic Republic of Congo’s Garamba National Park for
ivory to fund its atrocities.2! The LRA is known for vast human rights violations,

20 Environmental Investigation Agency. “Blood Ivory: Exposing the myth of a regulated mar-
ket.” 2010.

21 Kasper Agger and Jonathan Hutson. “Kony’s Ivory: How Elephant Poaching in Congo Helps
Support the Lord’s Resistance Army.” June 2013. A co-production of the Enough Project, The
Resolve, Invisible Children, and the Satellite Sentinel Project (with DigitalGlobe).
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including murder and large-scale massacres, rape and sexual slavery as well as ab-
duction. Joseph Kony, the criminal leader of this rebel group, has ordered his fol-
lowers to bring him elephant ivory to obtain food, arms and other supplies to fuel
more rebel unrest and violence. Thus, the illicit ivory trade is serving to help sus-
tain violence and terrorism that the United States has vowed to combat.

Sadly, the LRA is not the only armed group targeting elephants to fund criminal
activity. Somalia’s militant group al-Shabaab has been implicated in poaching ele-
phants in Kenya while the Sudanese Janjaweed militias are reportedly responsible
for the recent mass elephant slaughters in Chad and Cameroon.22

As one of the world’s largest consumers of illegal wildlife, the U.S. plays a signifi-
cant role in the international ivory trade.23 The U.S. is now leading the inter-
national community’s growing focus on the poaching crisis by recognizing that wild-
life crime is serious organized crime—it’s now time to act on this recognition by fully
implementing its commitment to ending wildlife trafficking.

Rhinos

Thus far in 2013, more than two rhinos per day have been poached for their horns
to feed Asian demand. The Convention on International Trade in Endangered Spe-
cies (CITES) Secretariat believes the rhino horn trade to be “one of the most struc-
tured criminal activities currently faced by CITES.”24 If the current rate continues,
more than 900 rhinos will be killed in South Africa this year, easily surpassing last
year’s record high of 668 poached rhinos. The well-funded and sophisticated criminal
poaching networks have thus far overwhelmed the capacity of local enforcement offi-
cials to adequately stop the slaughter in range states.

The Lacey Act has made it possible to charge and prosecute those involved in the
killing and trafficking of globally threatened rhinos and their parts. As an example,
in September 2012, members of an international smuggling ring pled guilty to fed-
eral charges for illegally trafficking rhino horn.25 In addition to charges of money
laundering and tax fraud, Vinh Chuong “Jimmy” Kha and Felix Kha and the Win
Lee Corporation pled guilty to conspiracy, smuggling and wildlife trafficking in vio-
lation of the Lacey Act. The case surfaced as part of the U.S. Fish and Wildlife Serv-
ice’s (USFWS) “Operation Crash,” an ongoing nationwide crackdown targeting those
involved specifically in illegal killing of rhinos and unlawful trafficking of rhino
horn. At sentencing, the defendants were ordered to pay a total of $800,000 in res-
titution to the Multinational Species Conservation Fund, managed by the USFWS,
to support international rhino conservation efforts.

USFWS Director Dan Ashe commented on the sentencing in this case as follows:
“Criminals in this country who are cashing in on this illegal trade should know that
the United States will hold them accountable for their crimes and do everything
possible to protect wild populations of rhinos.”26

Tigers

The role of organized criminal networks in the international illegal trade in skins,
bones and other body parts of tigers and other Asian big cats between India, Nepal
and China became apparent in 1999 and continues to be documented.2?” Further,
militant groups affiliated with al-Qaeda (such as the Harakat ul-Jihad-Islami-Ban-
gladesh (HUJI-B) and Jamaat-ul Mujahedin Bangladesh (JMB), two entities des-
ignated as foreign terrorist organizations by the U.S. Department of State and Euro-
pean governments) and based in Bangladesh are suspected of sponsoring the poach-
ing of tigers and other protected species at India’s Kaziranga National Park to sup-
port terrorist activities.2®8 The poaching crisis has been exacerbated by a surge in
demand for the use of skins for luxury home décor and for use as bribes and pres-

22 International Fund for Animal Welfare (IFAW). “Criminal Nature: The Global Security Im-
plications of the Illegal Wildlife Trade.” June 2013.

24 CITES Secretariat, Species Trade and Conservation—Rhinoceroses: Report of the Secretariat,
SC62 Doc. 47.2.

25FWS News Release. “Members of International Smuggling Ring Plead Guilty to Federal;
and also Charges of Illegally Trafficking Endangered Rhinoceros Horns.” September 14, 2012.
Accessed July 17, 2013 http://www.fws.gov/le/pdf/rhino-horns-news-release-09172012.pdf.

26 7th Space Interactive. “USDOJ: Smuggling Ring Sentenced in Los Angeles for Criminal
Trafficking of Endangered Rhinoceros Horn” Found at: http:/7thspace.com/headlines/437930/
usdoj_smuggling ring sentenced_in_los_angeles_for_criminal trafficking of endangered _
rhinoceros_horn.html.

27 See, e.g., EIA (Feb 2013), Hidden in Plain Sight: China’s Clandestine Tiger Trade; EIA (Oct.
2012), Briefing on Snow Leopards in Illegal Trade—Asia’s Forgotten Cats; EIA (Nov. 2011), Key
features of the Asian big cat skin and bone trade in China in 2005-2011.

28 (ref supra to IFAW 2013 Criminal Nature report) at p.12.
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tigious gifts in China, which has put not just tigers at risk, but leopards and snow
leopards as well.

With as few as 3,200 wild tigers remaining, it is critical that all countries intro-
duce domestic measures to end all trade, in all tiger parts and products from all
sources; captive-bred as well as wild. During this year alone, based on poaching inci-
dents and seizures, approximately 24 tigers have been killed in India.2® Major sei-
zures of parts and products of tigers and other Asian big cats confirm that the ille-
gal trade is ongoing and that more resources and political will are required to end
all big cat trade.30

Facts of the McNab Case

Opponents of the Lacey Act repeatedly cite the case of McNab v. United States
of America and Blandford, Schoenwetter, and Huang v. United States of America as
an example of over-regulation to validate the push for change to the law. However,
they fail to share fundamental elements of the case that illustrate why the viola-
tions were so egregious. In this case, the persistent and willful failure to comply
with foreign laws led to disastrous ecologic, human and economic consequences. We
would like to make some clarifications for the record.

The fishing of lobsters off the Caribbean coast of Honduras and Nicaragua is hav-
ing increasingly devastating human as well as environmental consequences. It is
largely done by indigenous Miskito men who free-dive to deeper and deeper waters
to grab lobsters that have become increasingly scarce due to over-exploitation. The
average life span of these men is now under 40 as so many die of decompression
sickness (also known as “the bends”) because they do not have proper equipment
to dive at those depths. These are the lobsters that are then loaded onto boats such
as the one McNab operated.

During the period covered by the indictment, the Republic of Honduras had im-
posed conservation regulations to protect its lobster fishery from over-exploitation
and health regulations to ensure safe processing of fishery products. McNab owned
and operated a fleet of lobster fishing boats that harvested Caribbean spiny lobster
in Honduran fishing waters. The McNab case involved a very large amount of lob-
ster: 400,000 lbs with a value of $4.6 million.31

A number of Honduran laws and regulations were broken by McNab’s fleet
throughout its operations, including regulations intended to prevent harvesting of
juveniles, illegal transport, failure to report harvest to the appropriate Honduran
fishing authorities, and failing to ensure that the lobsters were inspected and proc-
essed in Honduras. While one of the underlying laws that McNab’s Lacey violation
was eventually based upon involved the packaging material, the extent of McNab’s
illegal activity was much more extensive. Even the packaging violation is more
meaningful than it might appear, as the incorrect packaging allowed the company
to better hide the under-sized lobsters from authorities.

The National Marine Fisheries Service agents (NOAA) repeatedly consulted with
Honduran officials and determined through their investigation that Honduran law
had been violated by McNab’s company, and by those that bought the lobster in the
United States. The Honduran law was changed subsequently due to corruption and
bribery in Honduras, and the courts saw it for what it was. This is a case in which
the Lacey Act did exactly what it was supposed to do: prevent destruction of a nat-
ural resource in violation of the conservation laws of a trading partner.

Conclusion

U.S. industry and consumers do not want to fund human rights violations in
Peru, Kony and the Lord’s Resistance Army in the DRC, insurgents in Afghanistan,
the junta in Burma, the extinction of the Amur Tiger in Russia, or the decimation
of elephants and rhinos throughout the continent of Africa. This is a limited list of
how profit from illicit trade in wildlife, fish and plants has become one of the lead-
ing sources of finance for criminal networks. Why is this? It is precisely because
there is not enough enforcement and respect for the rule of law that governs the
take and trade of natural resources. The Lacey Act is one of the laws working effec-
tively to change this reality.

29 Wildlife Protection Society of India (WPSI), Tiger Deaths in 2013, http:/www.wpsi-india.org/
wpsi/index.php.

30 See, e.g., Chetan Chauhan (Feb. 18, 2013), Rich haul of tiger body parts in Nepal shows
increased threat to Indian tigers (Hindustan Times, New  Delhi), http:/
www.hindustantimes.com/India-news/NewDelhi/Rich-haul-of-tiger-body-parts-in-Nepal-shows-
increased-threat-to-Indian-tigers/ArticleI-1013268.aspx; Phoenix Fund (Feb 2013), Sad statistics
from the Amur!, http://www.rewildingfoundation.org/2013/02/26/sad-statistics-from-the-amur/.

31David Henson McNab vs. United States of America: http://www.justice.gov/osg/briefs/2003/
Oresponses/2003-0622.resp.html.
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Europe, Australia and perhaps soon Japan are following the United States’ lead
in this area in order to make sure that their domestic laws also deter the inter-
national trade in illegal plant species. Here the U.S. has led by its example of re-
spect for the rule of law.

By the title of this hearing, the subcommittee seems to propose an alternative
view that the United States should allow its citizens and businesses to abdicate all
responsibility for lawful conduct as soon as their activities move beyond U.S. bor-
ders. We don’t have to imagine what the consequences of such an approach are:
China has no measures similar to the U.S. Lacey Act and consequently is largely
responsible for the giant sucking sound of natural resources illegally taken from
around the globe. Chinese companies exhibit blatant disregard for the rule of law
overseas, bribing officials and smuggling vast quantities of precious wildlife, timber
and other natural resources to their factories. The only forces now frustrating these
practices are the Lacey amendments and similar laws which close markets to such
lawless and destructive practices.

Times have changed in the more than 100 years since the Lacey Act first became
law, and Congress has kept apace, through thoughtful amendments over that time,
to meet the challenges that globalization and increasingly sophisticated inter-
national criminal networks pose to legal trade.

Mr. Chairman, I cannot imagine it is your intention that the United States should
cease to lead in the fight against transnational organized crime and the protection
of our natural heritage.

Removing coverage of foreign laws from the Lacey Act would fatally undermine
this effective tool and reveals a disinterest in conducting responsible trade. In this
age of globalized trade—the Lacey Act supports and, in fact, rewards those traders
that want to play by the rules. Removing these protections for legitimate business
operators would leave them once again vulnerable to be undercut by illegal competi-
tors. American businesses operating overseas and trying to follow the rules would
be without a future.

As we are faced with a wildlife poaching crisis raging out of control, ever more
sophisticated illegal timber networks, and over 80% of global fishery stocks at risk
as they struggle with illegal, unreported and unregulated fishing, there is not a bet-
ter proven tool than a well-funded and effectively enforced U.S. Lacey Act.

Thank you for your time, and I would be happy to answer any questions.

Dr. FLEMING. Yes, thank you for your testimony.

Well, votes have been called. I am going to go ahead and recess.
We will probably be approximately an hour. So don’t run far. And
we will be back. We are waiting at the edge of our seats for the
rest of the testimony and the questions today. Thank you.

[Recess.]

Dr. FLEMING. The Committee is now brought back to order. 1
think we left off with Mr. Asner next. So, Mr. Asner, you are now
recognized for 5 minutes.

STATEMENT OF MARCUS A. ASNER, ARNOLD AND PORTER,
LLP

Mr. ASNER. Thank you, Mr. Chairman. This hearing is focused
on the Lacey Act, and it asks a simple question: Why should U.S.
citizens have to comply with foreign laws? The answer is simple.
The Lacey Act has no such requirement. Lacey does not, in fact,
require U.S. citizens to comply with foreign law. In fact, the Act re-
quires only that people in the U.S. comply with the U.S. law, the
Lacey Act, which, in turn, prohibits trade in the United States of
illegal fish, wildlife, plants, and plant products.

American consumers have a right to buy legal goods, and people
who traffic in illegal goods should be punished. If someone steals
a truckload of cattle in Ontario and smuggles it into Michigan, no
one in this room would quarrel that the person has committed a
crime. In fact, the smuggler would have violated a whole slew of
Federal laws, including laws that bar interstate transportation of
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stolen property, and laws that prohibit the theft of livestock. And
if someone steals tons of lobster from South Africa, as the defend-
ants did in the Bengis case that I handled as a prosecutor, and
dumps the stolen lobster on unknowing American consumers, all
for a huge profit, that person has committed a crime. She has vio-
lated the Lacey Act.

In both cases, whether cattle or lobster is stolen, deciding wheth-
er the defendant has committed a U.S. crime necessarily will turn,
at least in part, on foreign law. To find out whether the cattle was
stolen, we have to look to the laws of Canada, and to find out
whether the lobster was stolen, we have to look to the laws of
South Africa. U.S. courts are well equipped to do this, and have
been doing so for as long as anybody can remember.

The invitation also asks about whether the foreign law provision
of the Lacey Act is constitutional. Every single circuit court to con-
sider the issue has upheld the Lacey Act as constitutional. Courts
addressing the issue have described the contrary argument—and I
am quoting—as “patently frivolous, without merit, and neither
original nor meritorious.” As the third circuit said, “The Act does
not delegate legislative power to foreign governments, but simply
limits the exclusion from the stream of foreign commerce to wildlife
unlawfully taken abroad.”

The Lacey Act is good for America and protects the rights of vic-
tims. Allowing importers to ignore the legality of the goods they
sell to Americans will encourage trade in illegal goods, which, in
turn, will put legitimate U.S. businesses at a disadvantage, threat-
en the sustainable supply of resources we need, undermine the rule
of law in other countries, and threaten our national security.

The Lacey Act also protects victims, including individuals in
countries who had their resources stolen or illegally taken, as the
court made clear in Bengis, when it ordered the defendants to pay
compensation to South Africa for the lobster that they stole.

Now, some of my colleagues argue in their written testimony
that the Lacey Act is unfair and even unconstitutional. I disagree.
One argument is that the Lacey Act makes it a crime to violate for-
eign law, and that it requires Americans to be familiar with tens
of thousands of foreign law. That is not accurate. Lacey punishes
trafficking in the United States in certain illegal goods, but only if
the defendant knew, or should have known, that the goods were il-
legal.

Another argument is that the Lacey Act holds someone crimi-
nally liable for the violation of even the most technical foreign law,
rule, or local ordinance, without any evidence of intent. Again, that
is not true. If you unwittingly and reasonably find yourself in pos-
session of illegal goods, you are not guilty under the Lacey Act.

Another argument is that no one reasonably can be expected to
know the laws of other countries. In fact, the categories of laws
triggering the Lacey Act are clear. They are laws governing wild-
life, fish, and plants. The seafood industry has been living with
Lacey for decades. And, despite the rhetoric, no one is charged with
knowing tens of thousands of foreign laws. But if somebody imports
rosewood from Madagascar as part of their business, we frankly ex-
pect that they would try to find out whether the wood is legal.
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Finally, some of my colleagues argue that the Lacey Act can lead
to some unfair results, claiming that in McNab, innocent, hard-
working, small businessmen trying to make a living were unjustly
imprisoned for unknowingly violating Honduran law. I have been
involved with the criminal justice system for many years now, both
in the prosecution side, and now as a defense lawyer. And I have
seen many sad and sympathetic cases. McNab is not one of those
cases.

It involved a large, sophisticated, and destructive international
scheme that included more than 40 shipments of illegal lobster
tails, with a retail value of over $17 million. Defendants in McNab
illegally harvested quantities of under-sized and egg-bearing lob-
ster, purposely misreported their catch to Honduran authorities,
packaged the illegal goods in ways that helped them avoid detec-
tion, and smuggled their illegal contraband into the United States,
where it was sold to unwitting consumers for significant profit.

Innocent, hardworking Americans just trying to make a living
don’t do things like that. Thank you, your Honor.

[The prepared statement of Mr. Asner follows:]

Statement of Marcus A. Asner, Arnold and Porter, LLP

Introduction

Mr. Chairman, Ranking Member, and members of the Subcommittee on Fisheries,
Wildlife, Oceans and Insular Affairs, thank you for inviting me to appear before the
Subcommittee today to address the topic of “Why Should Americans Have to Comply
with the Laws of Foreign Nations?”

I am a partner in the New York office of Arnold & Porter LLP where I routinely
advise companies on Lacey Act and other environmental and criminal matters. Al-
though I am advising several clients on legal matters relating to the Lacey Act, I
am appearing today in my personal capacity and not on behalf of Arnold & Porter
or any client.

For nine years (2000-2009), I served as an Assistant United States Attorney
(AUSA) in the Southern District of New York where I was Chief of the Major
Crimes unit from 2007 to 2009. When I was an AUSA, I led the investigation and
prosecution of United States v. Bengis, one of the largest Lacey Act cases in history,
involving the smuggling of massive quantities of illegally harvested rock lobster
from South Africa. Since I joined Arnold & Porter in 2009, I have counseled clients
on a wide variety of Lacey Act issues, including assisting clients in complying with
the 2008 Amendments. I have written extensively on the Lacey Act, and I have been
invited to speak at numerous domestic and international meetings concerning envi-
ronmental crime. In the past year or so, for example, I have spoken on Lacey Act
issues at the World Fisheries Conference, the Forest Legality Alliance, INTERPOL,
and the Boston Seafood Show. In May, I testified before this Subcommittee regard-
ing “The 2008 Lacey Act Amendments.”

Today, I will explain my thoughts on how the Lacey Act’s requirement that indi-
viduals and companies ensure that the wildlife, fish, and plants in which they are
trading are legal under both U.S. and foreign law is a constitutional and effective
way of furthering the goals of the Lacey Act and protecting U.S. interests. I also
will address some concerns that have been raised about the foreign laws provision
of the Lacey Act.

Discussion

The Lacey Act is designed to further U.S. interests by keeping illegal fish, wild-
life, plants and plant products from flooding the U.S. market, and by protecting our
supplies of sustainable natural resources. The Act helps disrupt criminal organiza-
tions and fight corruption in foreign countries, which in turn helps level the playing
field for legitimate businesses and improves our national security. By making it ille-
gal to “import, export, transport, sell, receive, acquire, or purchase any fish or wild-
life or plant taken, possessed, transported, or sold in violation of any law, treaty,
or regulation” of the United States or foreign countries, the Lacey Act furthers these
goals and protects the victims of environmental crime, both in the U.S. and abroad.
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The United States is very much the leader in this area. Other countries, including
Australia and Canada, are now using the Lacey Act as a model for their own laws.
That other countries are adopting their own versions of the Lacey Act is good for
America; if someone pillages our resources and then flees beyond the reach of Amer-
ican law enforcement, we certainly would insist that they be held responsible for
their crimes.

This oversight hearing asks: “Why should Americans have to comply with the
laws of foreign nations?” To be clear, the Lacey Act does not in fact require U.S.
citizens to comply with foreign law, nor does it require the U.S. to enforce other
countries’ laws. The Act requires only that people in the U.S. comply with a U.S.
law (the Lacey Act), which in turn prohibits trade in the United States in illegal
fish, wildlife, plants, and plant products. American consumers have a right to buy
legal goods, and the Lacey Act provides a proper (and constitutional) means to help
enforce that right.

Frequently, determining whether particular goods are legal necessarily will turn
on the law of a state or a foreign country. The Lacey Act’s “assimilation of [foreign]
laws is designed to reduce demand in the United States for species poached in for-
eign countries and to encourage international cooperation and mutual reciprocal en-
forcement efforts.”! U.S. courts routinely address issues of foreign law, and are well-
equipped to do so0.2 In cases where a foreign law is ambiguous or difficult to under-
stand, the Lacey Act’s state of mind (mens rea or scienter) requirement—that im-
porters act “knowingly” for a felony conviction or with “due care” for a mis-
demeanor—protects people who unwittingly find themselves dealing in illegal
goods.3 In the context of forfeiture, the remission procedures provided by the agen-
cies charged with enforcing the Lacey Act help protect innocent importers who exer-
cise due care, by giving them an opportunity to argue for the return of seized goods.
The case of Gibson Guitar is a prime example; while the wood from Madagascar was
clearly illegal and had to be forfeited (as Gibson ultimately conceded), there was
some ambiguity in the Indian law, so Gibson was permitted to submit an unopposed
petition for remission4 and obtain the return of the Indian wood.5

The Lacey Act’s approach to protecting the legality of U.S. commerce is constitu-
tional. In fact, the approach of referencing state or foreign law is employed in a wide
variety of circumstances. Allowing importers to ignore the provenance of products
would thwart the laudable goals of the Act and encourage trade in illegal goods,
which in turn would put legitimate U.S. businesses at a disadvantage, threaten the
sustainable supply of resources upon which American consumers rely, undermine
the rule of law in other countries, and threaten our national security.

History of the Lacey Act

Passed in 1900, the Lacey Act is the United States’ oldest wildlife protection law.
Its original goals were to address issues including the interstate shipment of unlaw-
fully killed game, the introduction of harmful invasive species, and the killing of
birds for the feather trade. It has been amended several times since 1900. The 1935
amendment expanded the scope of predicate laws to include federal and foreign
laws. This amendment was necessary to address the evolution of international com-
merce stemming from the invention of the automobile and the airplane.¢ While not

1Legal Timber Protection Act: Hearing before the House of Representatives Committee on Nat-
ural Resources, Subcommittee on Fisheries, Wildlife and Oceans on H.R. 1497, 110th Cong. 7
(2007) (statement of Eileen Sobeck, Deputy Assistant Att’y Gen., Env’t & Natural Res. Div., U.S.
Dep’t of Justice).

2See, e.g., United States v. Bengis, 631 F.3d 33, 39-41 (2d Cir. 2011) (looking to South African
law to determine property rights); see also Fed. R. Civ. P. 44.1 and Fed. R. Crim. P. 26.1 (rules
on how courts interpret foreign law).

38See United States v. Lee, 937 F.2d 1388, 1394-95 (9th Cir. 1991) (citing Village of Hoffman
Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499 (1982)).

4 Criminal Enforcement Agreement Between U.S. Dep’t of Justice and Gibson Guitar Corp. at
3 (July 27, 2012) [hereinafter Gibson CEA], available at http:/www.fws.gov/home/feature/2012/
USvGibsonGuitarAgreement.pdf.

5See Gibson USA—Electric Guitars, http://www.gibson.com/press/usa/(last visited July. 15,
2013) (advertising the sale of “Government Series” guitars made from wood reclaimed from FWS
in the remissions process); Musician’s Friend, Gibson Les Paul Government Series Electric Gui-
tar, http://www.musiciansfriend.com/guitars/gibson-les-paul-government-series-electric-guitar
(last visited Jun. 20, 2013) (describing the commemorative Les Paul guitars and noting that
“[iInterspersed among the general production run of the Government Series, the confiscated and
returned components will be ‘golden tickets’ of a sort, rendering these particular guitars in-
stantly collectible”).

6 H.R. Rep. No. 74-886, at 2 (1935). “The Lacey Act of 1900 (31 Stat. 188) was in large part
designed to aid the States by prohibiting shipment in interstate commerce of game and other

Continued
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the subject of much discussion in the 1935 record, the purpose of the foreign laws
provision was elaborated upon in the Senate Report issued in connection with the
1969 Amendments:

On the international level . . . [bly prohibiting the sale in the United
States of wildlife protected by a foreign government, the demand [in the
U.S.] for poached wildlife from that country will be sharply reduced. In ad-
dition, however, such a law is also designed to promote reciprocity. If we
assist a foreign country in enforcing its conservation laws by closing our
market to wildlife taken illegally in that country, they may in turn help to
enforce conservation laws of the United States by prohibiting the sale with-
in their borders of wildlife taken illegally within the United States.”

The Lacey Act was overhauled in 1969, when Congress extended it to cover addi-
tional species, increased the maximum penalty, imposed a “knowingly and willfully”
standard for criminal violations, and beefed up civil penalties to apply to negligent
violations (for violating the “due care” standard). In the 1981 amendments, Con-
gress sought to strengthen the Lacey Act in light of the discovery that the “massive
illegal trade in fish and wildlife . . . handled by well organized large volume oper-
ations run by professional criminals” was causing “grim environmental con-
sequences” and “severe” economic consequences.® The 1981 amendments were de-
signed to bolster enforcement under the Act. Those amendments combined the
Lacey Act with the Black Bass Act to create a “single comprehensive law addressing
illegal trade in fish, wildlife and rare plants,”® making the culpability standard less
stringent (“knowingly” instead of “knowing and willfully”), increasing the civil pen-
alties, adding a felony punishment scheme to encourage the DOJ to prioritize Lacey
Act cases, and adding the strict liability forfeiture provision.1© The 2008 amend-
ments adding plants and plant products grew out of the same concerns leading to
the strengthening of the Lacey Act in 1981—the “global problem of illegal logging
and timber trafficking and the need for stronger enforcement tools to address it.”11

Judicial Review of the “Foreign Laws” Provision of the Lacey Act

The Chairman has asked whether the Supreme Court has ever addressed section
3 of the Lacey Act—the section prohibiting the trade in fish, wildlife, plants or plant
products that are illegal according to U.S. or foreign laws or regulations.'2 The Su-
preme Court has not directly addressed whether the Lacey Act’s use of foreign laws
violates Article I of the Constitution. However, every circuit court to consider the
issue has upheld the Lacey Act against constitutional challenge.’® The argument
that the Lacey Act’s reliance on foreign laws is unconstitutional has been described
as “patently frivolous,”1* “without merit,”’5 and “neither original nor meritorious.”16
As the United States Court of Appeals for the Third Circuit explained:

wildlife killed or shipped in violation of their laws. The customary and ordinary means of trans-
portation of game at the time the act was passed were common carriers by rail and water, and
the act was limited to shipment by such carriers. Advent of the automobile, and now the air-
plane, has introduced means of conveyance of game from State to State that have almost com-
pletely supplanted the railroads and water carriers. It is proposed to amend the Lacey Act so
that it will apply to the present-day vehicles and methods of transportation.” Id.

7S. Rep. No. 91-526, at 12 (1969).

8S. Rep. No. 97-123, at 1 (1981): “The illegal wildlife trade has grim environmental con-
sequences. It threatens the survival of many species of wildlife particularly those which we
value because of their aesthetic or commercial values. The economic consequences of this trade
are also severe. It directly threatens America’s agriculture and pet industries and indirectly bur-
derés individual taxpayers. Imported wildlife carry diseases that can affect poultry, livestock, fish
and pets.”

9H.R. Rep. 97-276, at 30 (1981).

108, Rep. No. 97-123, at 2-3. “Providing for a felony penalty scheme for unlawful importa-
tions of wildlife is consistent with existing customs law . . . By specifying in this Act that such
importations are felonies, notice is given to all wildlife 1mp0rters who are unaware of the fact
that the customs felony law applies to their activities [and] that their illegal activities may sub-
ject them to a felony punishment scheme.” Id. at 11; H.R. Rep. 97-276 at 20.

11 Sobeck Statement, supra note 1.

1216 U.S.C. §3372(a).

13 See, e.g., United States v. Rioseco, 845 F.2d 299, 302 (11th Cir. 1988) (Lacey Act is not an
unconstitutional delegation of legislative power); United States v. Bryant, 716 F.2d 1091, 1094—
95 (6th Cir. 1983) (same); United States v. Molt, 599 F.2d 1217, 1219 n.1 (3d Cir. 1979) (same);
Rupert v. United States, 181 F. 87, 90 (8th Cir. 1910) (Lacey Act is a proper exercise of Congress’
power under the Commerce Clause); cf. United States v. Senchenko, 133 F.3d 1153, 1158 (9th
Cir. 1998) (federal regulation, which was the basis for a Lacey Act conviction, did not unconsti-
tutionally delegate legislative power by basing a federal offense on violations of state law).

14 Bryant, 716 F.2d at 1094; Molt, 599 F.2d at 1219 n.1.

15 Senchenko, 133 F.3d at 1158.

16 Rioseco, 845 F.2d at 302.
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The Act does not delegate legislative power to foreign governments, but
simply limits the exclusion from the stream of foreign commerce to wildlife
unlawfully taken abroad. The illegal taking is simply a fact entering into
the description of the contraband article, just as if importations of wine or
automobiles were restricted to bottles bearing an official foreign designation
of Appellation controllee or cars bearing indicia of a foreign safety inspec-
tion. Congress could obviously exercise its plenary power over foreign com-
merce in such a manner if it so chose.1?

Prohibiting the flow of illegally obtained goods in interstate commerce is well
within the scope of Congress’ power under the Commerce Clause. As the Supreme
Court explained long ago:

Congress can certainly regulate interstate commerce to the extent of forbid-
ding and punishing the use of such commerce as an agency to promote im-
morality, dishonesty or the spread of any evil or harm to the people of other
states from the state of origin. In doing this it is merely exercising the po-
lice power, for the benefit of the public, within the field of interstate com-
merce.

Accordingly, the Lacey Act’s restrictions on the flow of illegal goods in interstate
commerce are well within the scope of Congress’ commerce power.19

Courts similarly have rejected arguments that the “foreign law” provision of the
Lacey Act is unconstitutionally vague.29 Any concern about the vagueness of a local
or foreign law is handled by the Act’s scienter or mental state requirements.2! Put
simply, people who unwittingly and reasonably find themselves in possession of ille-
gal goods are not guilty under the Lacey Act. The argument that the foreign law
provision of the Lacey Act is unconstitutionally vague—like the commerce power ar-
gument—is meritless.

A Wide Range of United States Laws Involve Foreign Law Predicates

The Chairman also asked about other U.S. laws that reference foreign laws. The
concept that American law in some circumstances must look to the laws of other
countries is neither new nor unique to the Lacey Act. The fish and seafood indus-
tries, as well as the pet trade, have been subject to this requirement under the
Lacey Act for decades. In United States v. Bengis, for example, the Court of Appeals
for the Second Circuit looked to South African law to determine South Africa’s prop-
erty rights in lobster poached from its waters, ultimately concluding that South Af-
rica had a property right in poached lobster, and was entitled to restitution for de-
fendants’ illegal poaching and trafficking scheme.22 Importers of all sorts of goods
long have had to make sure that the goods they were importing were not considered
stolen property under the laws of foreign countries, at the risk of violating the Na-
tional Stolen Property Act23 and similar statutes.24 Indeed, the fact that foreign law
at times may be relevant in the United States is so well established that the Fed-
eral Rules of Civil Procedure and the Federal Rules of Criminal Procedure contain
explicit rules on how U.S. courts are to determine issues of foreign law.25

Many U.S. statutes look to foreign laws to determine legality.26 The Tariff Act of
1930, for example, prohibits the importation of any wild mammal or bird, or any

17 Molt, 599 F.2d at 1219 n.1 (citing United States v. Sharpnack, 355 U.S. 286, 294 (1958);
Kentucky Whip & Collar Co. v. Illinois Cent. R. Co., 299 U.S. 334, 347-49 (1937); Gibbons v.
Ogden, 22 U.S. 1, 207 (1824)); accord Lee, 937 F.2d at 1393 (“Although the Act does depend
upon violations of foreign law, . . . ‘the [United States] government is not applying the foreign
law per se, but rather it is looking to the foreign law to determine if the Act’s provisions are
triggered; if so, then it will apply the Act, and not the foreign law.” Read in this manner, the
Act delegates no power to foreign governments, and therefore does not violate article 1.”).

5 I?Igeznt)lfcky Whip, 299 U.S. at 346-47 (quoting Brooks v. United States, 267 U.S. 432, 436—
7 (1925)).

19§ee, e.g., Rupert, 181 F. at 90; United States v. Romano, 929 F. Supp. 502, 507-09 (D. Mass.
1996).

20 Lee, 937 F.2d at 1394-95; see also Bryant, 716 F.2d at 1095.

21 See Lee, 937 F.2d at 1394-95 (citing Village of Hoffman Estate, 455 U.S. at 499).

22 Bengis, 631 F.3d at 39—41.

2318 U.S.C. §§2314-15; see United States v. Portrait of Wally, 663 F. Supp.2d 232 (S.D.N.Y.
2009) (local law determines property rights)

24 See, e.g., 18 U.S.C. §667 (theft of livestock), § 670 (theft of medical products).

25 See Fed. R. Civ. P. 44.1; Fed. R. Crim. P. 26.1.

26 See, e.g., 19 U.S.C. § 1527 (criminalizing importation of wild mammals and birds in violation
of foreign law); 18 U.S.C. § 546 (prohibiting smuggling of goods into foreign countries in violation
of that country’s law); 21 U.S.C. §960(d)(2) (prohibiting exportation of listed chemicals in viola-
tion of foreign laws); 15 U.S.C. §§ 1263—64 (exemptions from restrictions on commerce and trade

Continued
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part thereof, if “the laws or regulations of [the exporting] country . . . restrict the
taking, killing, possession, or exportation to the United States[] of any wild mammal
or bird, alive or dead, or restrict the exportation to the United States of any part
or product of a wild mammal or bird.”27 Similarly, it is illegal to export “a listed
chemical in violation of the laws of the country to which the chemical is exported,”28
as well as to export or serve as a broker or trader in an international transaction
involving a listed chemical while knowing or having reasonable cause to believe
“that the chemical will be used to manufacture a controlled substance in violation
of the laws of the country to which the chemical is exported.”?? Another statute pro-
hibits interstate commerce in certain hazardous substances, with an exception for
shipments that are being exported to a foreign country and comply with the laws
of the importing country.30

Businesses Should Comply with the Lacey Act

The Lacey Act helps deter companies from using suppliers that procure goods in
an illegal or unsustainable manner. This in turn protects U.S. interests by ensuring
a level playing field for legitimate businesses, helping in the fight against foreign
corruption that threatens our national security, and protecting our supply of sus-
tainable natural resources. It also helps protect victims, by ensuring that, when pos-
sible, the rightful owners obtain either the return of their stolen goods or appro-
priate compensation.

Compliance Protects U.S. Interests and Reduces Corruption

The evils targeted by the Lacey Act affect the United States’ economic, social, en-
vironmental, and national security interests. As noted in the President’s July 1,
2013 Executive Order:

The poaching of protected species and the illegal trade in wildlife and their
derivative parts and products (together known as “wildlife trafficking”) rep-
resent an international crisis that continues to escalate. Poaching oper-
ations have expanded beyond small-scale, opportunistic actions to coordi-
nated slaughter commissioned by armed and organized criminal syndicates.
The survival of protected wildlife species such as elephants, rhinos, great
apes, tigers, sharks, tuna, and turtles has beneficial economic, social, and
environmental impacts that are important to all nations. Wildlife traf-
ficking reduces those benefits while generating billions of dollars in illicit
revenues each year, contributing to the illegal economy, fueling instability,
and undermining security. Also, the prevention of trafficking of live animals
helps us control the spread of emerging infectious diseases. For these rea-
sons, it is in the national interest of the United States to combat wildlife
trafficking.31

The Lacey Act helps reduce corruption and promote the rule of law in foreign
countries, which in turn helps to level the playing field for U.S. companies and en-
hances our national security. There is a close link between corruption and natural
resources crime. In his Statement for the Record on the 2012 Worldwide Threat As-
sessment of the U.S. Intelligence Community, the Director of National Intelligence
included “environmental crime” in the list of ways in which transnational organized
crime threatens U.S. national interests:

Illicit trade in wildlife, timber, and marine resources constitutes a multi-billion
dollar industry annually, endangers the environment, and threatens to disrupt the
rule of law in important countries around the world. These criminal activities are
often part of larger illicit trade networks linking disparate actors—from government

in hazardous substances where the substances are being exported to a foreign country and meet
that country’s legal requirements); 21 U.S.C. §606(a) (exemption from food safety requirements
food products for exportation where the product is legal under the foreign country’s laws); 46
U.S.C. §30306 (creating liability in the U.S. for deaths at sea where, under the law of a foreign
country, a cause of action exists for death by wrongful act, neglect, or default). U.S. laws also
look to foreign laws for other purposes. See, e.g., 20 CFR §404.356 (regulation providing that
Social Security Administration will look to adoption laws of foreign country where adoption took
place to determine whether the person is the insured’s legally adopted child); 18 U.S.C.
§1956(b)(2) (service of process on a foreign person is effective if it accords with the law of the
country in which the person is found).

2719 U.S.C. §1527(a).

2821 U.S.C. §960(d)(2). Liability extends to anyone who “serves as a broker or trader for an
international transaction involving a listed chemical, if the transaction is in violation of the laws
of the country to which the chemical is exported.” Id.

2921 U.S.C. §960(d)(4).

3015 U.S.C. § 1264(b)(3).

31 Exec. Order No. 13,648 (2013), 78 Fed. Reg. 40,621-23 (July 5, 2013).
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and military personnel to members of insurgent groups and transnational organized
crime organizations.32

Corruption related to environmental crimes presents a threat to the United
States’ interests generally, and to U.S. companies specifically. Companies
that turn a blind eye to their supply chains enjoy a competitive advantage
that in turn adversely affects legitimate companies’ business and customer
relations. Meanwhile, overharvesting seriously affects the worldwide and
U.S. market’s supply. As a result, any reduction in market price in the
short-term due to the influx of illegal goods is short-lived, and prices will
increase in the long-term as supply is depleted due to illegal and often
unsustainable practices. By reducing the supply of illegal goods in the mar-
ketplace, the Lacey Act benefits U.S. companies and consumers. The Act re-
duces the demand for illegal and unsustainably harvested goods, which also
helps to protect the global supply of natural resources upon which Amer-
ican consumers depend. By providing a powerful enforcement tool on the
one hand and encouraging the creation of compliance programs that help
identify supply chain issues on the other, the Lacey Act helps to reduce the
specter of corruption, and ultimately fosters an environment favorable to le-
gitimate American businesses.

Compliance Protects the Victims of Crime

Penalties under the Lacey Act protect victims by deterring the theft of fish, wild-
life, and plants and plant products. Moreover, just as property laws protect owners’
rights by requiring the return of stolen livestock or furniture stolen from your home,
the Lacey Act protects the rights of victims of illegal harvesting and trade, whether
such victims are in the U.S. or abroad.

Victims of environmental crime might be individuals, states, or countries. Individ-
uals from whom fish, wildlife, or plants or plant products are taken are victims who
have a right to the return of their goods or compensation in the form of restitution.
The intervening illegal activity does not extinguish those property rights. In addi-
tion, the states or countries in which the illegal takings occur have a right to enforce
their laws, which includes the right to seize illegal property. This right was recog-
nized in Bengis, where the Second Circuit Court of Appeals ruled that South Africa
should be awarded compensation for the lobster stolen as part of the scheme.33 As
Preet 1Bharara, the U.S. Attorney for the Southern District of New York, explained
recently:

[TThose who violate the environmental laws of another country by illegally
taking fish, wildlife, or plants and then import these items into the U.S.
will be required to pay back the victims of their offenses. This Office re-
mains committed to ensuring, no matter how long it takes, that those who
would damage another country’s environment and seek to profit in the U.S.
market will have to remedy their violations of law and repay those foreign
governments.34

By protecting the property rights of victims, the Lacey Act provides justice to vic-
tims and deters future criminal activity. It is the importer’s responsibility to know
its suppliers and put measures in place to ensure that its goods are legal. Just as
a legitimate art gallery requires evidence of provenance before purchasing paintings
or artifacts, or a seller of name-brand shoes needs comfort that it is not buying
counterfeits, companies that are dealing in goods covered by the Lacey Act are re-
sponsible for understanding and controlling their supply chains and, if appropriate,
demanding contractual warranties to protect themselves.

32 Statement for the Record on the Worldwide Threat Assessment of the U.S. Intelligence Com-
munity, Before the S. Select Comm. On Intelligence, 113th Cong. 5-6 (2013) (statement of James
R. Clapper, Director of National Intelligence, available at http://www.intelligence.senate.gov/
130312/clapper.pdf. The Statement also noted that “[tJransnational organized crime (TOC) net-
works erode good governance, cripple the rule of law through corruption, hinder economic com-
petitiveness, steal vast amounts of money, and traffic millions of people around the globe.” Id.
at 5.

33 See, e.g., Memorandum Opinion, United States v. Bengis, No. 1:03—cr—00308-LAK (S.D.N.Y.
Jun. 14, 2013), ECF No. 249 (awarding restitution to South Africa for illegally harvested lobster
imported into the United States or intended for shipment to the United States).

34Press Release, United States Attorney’s Office, Southern District of New York, Officers of
Fishing and Seafood Corporations Ordered to Pay Nearly $22.5 Million to South Africa for Ille-
gally Harvesting Rock Lobster and Smuggling It into the United States (June 14, 2013), avail-

http://www.justice. gov/usao/nys/pressreleases/J unel3/
Beng‘1sArnoldetalRestltutlonPR php?print=1.
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Responses to Concerns

Scope of Foreign Laws

Some have argued that the scope of foreign laws triggering a violation of the
Lacey Act is too broad. In fact, the categories of foreign laws implicated by the
Lacey Act are clear and well-defined. Legitimate seafood companies have been com-
plying with the Lacey Act for decades.

Critics of the Lacey Act frequently point to the case of United States v. McNab
as an example, claiming that the defendants in that case somehow were convicted
unjustly of Lacey Act violations and sent to jail for technical violations. That argu-
ment disingenuously misconstrues the McNab case. A closer look reveals that law
enforcement, relying in part on the Lacey Act, in fact put an end to a large, sophisti-
cated, and destructive international criminal organization engaged in a massive
scheme that involved more than 40 shipments of illegal spiny lobster tails from
Honduras, adding up to more than 1.6 million pounds of illegal spiny lobster with
a retail value of over $17 million.35

As a part of the scheme, Honduran national David McNab and his co-conspirators
(among other things) illegally harvested massive quantities of undersized and egg-
bearing lobster, misreported their catch to Honduran authorities, packaged the ille-
gal goods in ways that helped them avoid detection, and smuggled their illegal con-
traband into the United States, where it was were sold to unwitting American con-
sumers for significant profit. The co-conspirators intentionally falsified import docu-
ments by using a secret code to disguise the true size of illegal, undersized lobster.
With at least one shipment, a co-conspirator falsely relabeled cases of Honduran lob-
ster as a product of the United States. After law enforcement intercepted one illegal
shipment on its way to Alabama, the co-conspirators tried to evade law enforcement
and continue their scheme by shipping illegal lobster tails from Honduras to Los
Angeles via airplane. After one of those shipments was caught and seized in Los
Angeles, the co-conspirators continued with their illegal smuggling by trying to ship
the illegal lobster through Canada.

A jury in Alabama found each of the four defendants in McNab guilty of know-
ingly violating the law by committing one or more of the following crimes: con-
spiracy, smuggling, money laundering, Lacey Act violations, and false labeling.3¢
The defendants’ criminal scheme had a devastating impact on lobster populations
in Honduras.37 The scheme impacted the United States’ supplies as well; the off-
spring of lobster populations in areas like Honduras and Nicaragua are, given the
current flows in the Gulf, the primary parental source for replenishing lobster
stocks in the southeastern United States.38 Florida’s lobster harvests dramatically
declined in part because of the illegal harvest of small lobsters and female egg-bear-
ing lobsters in the source fisheries off Central America.3® The McNab defendants
were guilty, they were found guilty by a jury, and their convictions were upheld on
appeal. The United States Supreme Court denied McNab’s petition for a writ of cer-
tiorari.

Critics frequently claim that the McNab defendants went to jail for violating a
Honduran “cardboard box” regulation. That is simply false, as explained above.
Moreover, critics’ protestations notwithstanding, the Honduran inspection and proc-
essing requirements played an important role in Honduras’ efforts to combat the il-
legal lobster trade. By packaging lobster in seventy-pound frozen, unsorted clumps,
McNab made it virtually impossible for authorities to inspect for illegal undersized
or egg-bearing lobster, which in turn helped the co-conspirators better hide the ille-
gal lobsters from authorities and continue their criminal scheme, all to the det-
riment of the species, the legitimate fishermen relying on the harvest for their liveli-
hood, and the consumers (including American consumers) of the lobsters. In that re-
gard, the Honduran processing regulations—while seemingly technical—are quite
similar to the technical labeling and packaging requirements the United States com-
monly uses in areas such as food safety, drug safety, and environmental protection.
Such requirements provide a common and useful tool in the battle against illegal
poaching and logging. Indeed, a wide range of legal regimes employ similar tech-
nical processing, declaration, or permitting requirements because such requirements
often provide the best way to prevent the abuse and degradation of the environ-
ment. The Clean Water Act, which requires that dischargers apply for a permit to

35Press Release, NOAA, McNab to Continue Serving Federal Prison Sentence for Lobster
Smuggling (Mar. 22, 2004), available at http://www.publicaffairs.noaa.gov/releases2004/mar04/
noaa04-r119.html.

36 United States v. McNab, 331 F.3d 1228, 1234 n.10 (11th Cir. 2003).

37 Press Release, NOAA, supra note 35.
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release pollutants into the waters of the United States,0 provides one example; the
permitting requirements help regulators ensure that the water bodies are ade-
quately protected from excessive pollution. The Lacey Act’s foreign laws provision
acknowledges the importance of the laws and regulations designed to promote re-
source conservation through these vitally important, indirect measures.

Database of Foreign Laws

Some have suggested that the government should create a list or database of the
foreign statutes that could trigger Lacey Act violations, and that only laws on that
list could support a prosecution under the Lacey Act. However, creating such a data-
base would be both inefficient and unproductive. Companies selling goods in the
United States should know where the goods come from, and are in the best position
to make sure that their suppliers are following the law. It would not be in their
best interest to have someone in the government create a list of laws that could trig-
ger the Lacey Act; such a list inevitably would be over- or under-inclusive, and it
would not provide any meaningful protection for the company in court, for con-
sumers seeking comfort that they are purchasing legal goods, or for the victims who
had their resources stolen. In an enforcement action, companies should have the
right to argue their understanding of the predicate law at issue, and it is up to the
judge or jury to determine whether a particular good or activity is illegal under a
particular law.

Alleged Ambiguity of Foreign Laws

Some have raised concerns that an ambiguous foreign law could result in a crimi-
nal conviction and/or the forfeiture of goods. That argument misunderstands the
Lacey Act.

Mens rea/scienter. For an importer to be found guilty of a felony under the Lacey
Act, the government must show that she imported fish, wildlife, plants, or plant
products that she knew were illegal. In cases where a person, in the exercise of due
care, should have known that wood she imported had been stolen, she is guilty of
a misdemeanor.#! Where a foreign law is ambiguous or indecipherable, the govern-
ment will be hard pressed to prove either knowledge or the absence of due care, and
most likely would never bring such a case. As the Ninth Circuit Court of Appeals
explained in Lee:

[The Lacey Act] scienter element prevents the Act from criminally pun-
ishing those who violate the Act’s provisions but are reasonably unaware
that they are doing so. The protections inserted by Congress prevent the
Act from “trap[ping] the innocent by not providing fair warning,” and there-
fore mitigate any potential vagueness of the Act.42

CAFRA and Remission. The Civil Asset Forfeiture Reform Act (“CAFRA”), incor-
porated by reference in the Lacey Act, explicitly contemplates a process under which
a person may file a claim for the return of seized property. After the seizure, the
government must provide notice to the person from whom the property was seized.
That person may either: (1) file a claim in court contesting forfeiture; or (2) submit
a petition straight to the agency that seized the property.43 The second option com-
monly is referred to as “remission.” The federal departments charged with enforcing
the Lacey Act, including the Departments of Justice, Interior, and Agriculture, and
the National Oceanic and Atmospheric Administration, all have regulations permit-
ting people to petition for remission and seek the return of goods that otherwise
would be illegal to possess under the Lacey Act.#* The petitioner sets forth the rea-
sons why the goods should be returned and the agency determines whether, in light
of the particular circumstances, mitigation is warranted or the goods should be re-

4033 U.S.C. §1342.

41The “due care” standard serves an important role in reinforcing lawful behavior and in lev-
eling the playing field between legitimate companies that strive to ensure the legality of their
operations and those companies that are indifferent as to the legality of the goods they are im-
porting and supplying to the American consumer. The “due care” standard’s fact-specific and
flexible nature helps protect companies that are taking measures to ensure their goods are legal.
Not only does the due care standard allow companies to tailor their compliance programs to
their own supply chains, but it also takes into account the foreign laws under which the compa-
imi? 1are operating so that ambiguous laws do not subject innocent, diligent companies to unfair
iability.

42 [ee, 937 F.2d at 1395 (internal citations omitted).

43 See 18 U.S.C. §983(a).

44See 50 CFR §12.24 (FWS, Department of Interior); 7 CFR §356.7 (Department of Agri-
culture); 15 CFR §904.506 (NOAA); 28 CFR §9.4 (DOJ).
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turned.45 In fact, that is what happened in Gibson. Gibson conceded that the Mada-
gascar wood was illegal and that wood was forfeited. However, as noted above, be-
cause the Indian law was ambiguous with respect to whether the Indian wood Gib-
son had imported was legally exported “finished” wood or illegally exported “unfin-
ished” wood, the government allowed Gibson to file an unopposed petition for remis-
sion to seek the return of that wood.#6 Gibson filed the remission petition and that
Indian wood was in fact returned.4?

Conclusion

The Lacey Act provides an important tool that helps enforcement officials fight
crime, corruption, and the theft of fish, wildlife, and plants and plant products. The
foreign law provision of the Lacey Act is neither unique nor unconstitutional. It is
a perfectly legitimate means of furthering the goals of the Act and ensuring that
only legal goods are imported into the United States. Companies operating in or pro-
curing materials from other countries have a responsibility to ensure that the mate-
rials they bring into the United States are legal. As a consumer, I expect companies
to do so and it is hard to imagine that any responsible, law-abiding American would
want to buy goods that were stolen in another country or otherwise obtained in vio-
lation of another country’s laws. Without the foreign law provision of the Lacey Act,
the problems of wildlife poaching, fish overharvesting, and illegal logging would pro-
liferate, to the detriment of American businesses and consumers of present and fu-
ture generations.

Thank you again for inviting me to appear today. I would be happy to answer any
questions.

Dr. FLEMING. Yes. Thank you, Mr. Asner.
We now move along to Mr. Rubinstein. You are recognized for 5
minutes, sir.

STATEMENT OF REED D. RUBINSTEIN, ESQ., PARTNER,
DINSMORE AND SHOHL

Mr. RUBINSTEIN. Thank you, Mr. Chairman, Ranking Member
Sablan, members and staff of the Committee. My name is Reed Ru-
binstein, I am a partner with the firm of Dinsmore and Shohl in
Washington, D.C. I am testifying here today on behalf of the U.S.
Chamber Institute for Legal Reform.

First of all, it is a real pleasure, again, to be before you talking
about this critically important issue. To begin with, I want to make
it clear—and clarity is important—that ILR strongly supports the
Lacey Act’s important fish, wildlife, and plant conservation goals.
Those in our country who import or use medicines containing rhino
horns, tiger bone, or bear bile, who eat sea turtle eggs and bush
meat, seek out religious articles made from ivory obtained through
the murderous poaching of elephants or rhinos, or purchase wood
products known to have been illegally imported ought to be pros-
ecuted. But ILR believes that the Lacey Act reform is needed, des-
perately so.

As written, it requires American citizens to comply with foreign
law, very broadly defined, and as interpreted by U.S. bureaucrats,
to avoid criminal and civil jeopardy under U.S. law. The govern-
ment refuses to translate and specify the applicable foreign laws
that are to provide basic rules of the road so that stakeholders may
distinguish permitted from proscribed conduct.

The dynamic incorporation of foreign law into the U.S. code is a
prima facie threat to democratic principles, contrary to all pruden-

45 See, e.g., 50 CFR § 12.24(e).
46 Gibson CEA, supra note 4 at 3.
47 See note 5, supra.
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tial principles of government transparency and accountability, and
it should not be tolerated in a well-ordered constitutional republic.

Furthermore, the government’s refusal to maintain a data base
of applicable foreign wildlife and plant laws, and to articulate intel-
ligible principles of due care, so that stakeholders have reasonable
notice of proscribed conduct is profoundly unfair to the regulated
community, and has, paradoxically, hampered Lacey Act compli-
ance.

The Congressional Research Service reports that, lacking clear
standards, government officials “might use information gained from
foreign governments, non-governmental organizations, private citi-
zens, anonymous tips, declarations, industry and border agents,
among others,” to enforce Lacey. The disorganized, ad hoc enforce-
ment approach means agencies and prosecutors are afforded
unbounded discretion to prosecute Americans in U.S. courts for vio-
lations of foreign laws that are enacted, interpreted, and “enforced”
by corrupt authoritarian regimes based on information obtained
from highly questionable and biased sources.

Also, there is more than ample evidence that the implementation
of the 2008 Lacey Act amendments has proven to be expensive and
unwieldy and ineffective. There is no evidence that those amend-
ments have actually reduced the illegal logging rate. Although 5
years have passed since enactment, the USDA still cannot provide
specific cost figures for the new requirements on legal plant im-
ports, nor has it been able to determine whether the Act has led
to a reduction in the level of illegal logging and trafficking.

Nevertheless, reform opponents will tell you that Congress must
choose between aligning Lacey with core American legal norms and
values, or protecting wildlife, fish, and plants. This is a false
choice.

First, the Lacey Act’s unique dynamic incorporation of foreign
law is contrary to our most basic legal norms, and simply bad pub-
lic policy, because it gives the government such broad enforcement
discretion. On August 24, 2011, the Gibson Guitar factories in
Nashville and Memphis were raided by armed agents from the U.S.
Government. The company was not accused of importing banned
wood. Rather, guns were drawn against the company and its work-
ers because someone somewhere in the Federal bureaucracies
thought that Gibson ran afoul of a technical Indian regulation gov-
erning the export of finished wood products designed to protect
Indian woodworkers from foreign competition. To make matters
worse, the Indian Government certified that the goods were prop-
erly and legally exported.

In July of 2012, Gibson and the government settled. Interest-
ingly, the settlement, which was praised by the Justice Department
in a press release, speaks very little to the Indian wood, other than
to say that, notwithstanding the armed raid, certain questions and
inconsistencies exist regarding the tariff classification of the wood.
And, accordingly, until the Indian Government informs the U.S.
Government that such imports are expressly prohibited by laws re-
lated to Indian foreign trade policy, there will be no enforcement
against Gibson.
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Frankly, it is difficult to imagine anyone who cares about Anglo-
American principles of due process and the rule of law justifying
the armed raid of Gibson.

My time is up. I would be happy to answer questions. Thank you.

[The prepared statement of Mr. Rubinstein follows:]

Statement of Reed D. Rubinstein, Esq., Partner, Dinsmore & Shohl, LLP,
for the U.S. Chamber of Commerce Institute for Legal Reform

My name is Reed D. Rubinstein and I am a partner in the Washington, D.C. office
of Dinsmore & Shohl, LLP. For over twenty-five years, I have practiced environ-
mental and administrative law, defending individuals and companies in federal civil
and criminal enforcement matters. I also have served as the U.S. Chamber of Com-
merce’s Senior Counsel for Environment, Technology and Regulatory Affairs, and as
an adjunct professor of environmental law at the Western New England School of
Law.

I am testifying today on behalf of the U.S. Chamber’s Institute for Legal Reform
(“ILR”) in support of Lacey Act reform. ILR promotes civil justice reform through
legislative, political, judicial and educational activities at the national, state and
local levels. The U.S. Chamber is the world’s largest business federation, rep-
resenting the interests of more than three million businesses and organizations of
every size, sector, and region.

1. SUMMARY

ILR strongly supports the Lacey Act’s important fish, wildlife and plant conserva-
tion goals.! Those who import, use, consume, collect or benefit from “medicines” con-
taining rhino horns, tiger bone or bear bile; shark fins, sea turtle eggs and “bush
meat”; “religious articles” made from ivory obtained through the murderous poach-
ing of elephants; or rare wood illegally cut from protected forests ought to be pros-
ecuted. However, the Lacey Act needlessly subjects American citizens to criminal
and civil jeopardy for “violations” of an impossibly broad range of foreign laws, regu-
lations and enactments.2 The statute’s broad and non-specific incorporation of for-
eign law is a prima facie threat to democratic principles;3 functionally inconsistent
with core republican values and basic due process; and contrary to all prudential
principles of government transparency and accountability.4

The government’s failure to both maintain a database of applicable foreign wild-
life and plant laws and to articulate intelligible principles of “due care” to guide
stakeholders has hampered Lacey Act compliance. Currently, the government
charges American musicians, fishermen and florists with knowledge of all poten-
tially applicable foreign “laws” and then requires them to guess, at the risk of their
liberty and property, how much “due diligence” is needed in any given case.> Such

118 U.S.C. §§42-43; 16 U.S.C. §3371 et seq.

2Indonesia, for example, has over nine hundred laws, regulations, and decrees that govern
timber exploitation, transportation, and trade. Saltzman, Establishing a “Due Care” Standard
Under the Lacey Act Amendments of 2008, 109 MicH. L. REv. FIRST IMPRESSIONS 1, 6 (2010).
That foreign “laws” lack a direct nexus to fish, wildlife or plant conservation, or provide only
for civil fines, or even are ruled invalid and retroactively repealed by the government that en-
acted them in the first instance, is of no moment. See generally United States v. McNab, 324
F.3d 1266, 1268 (11th Cir.) cert. denied 540 U.S. 1177 (2004); United States v. Lee, 937 F.2d
1388, 1393 (9th Cir.) cert. denied 502 U.S. 1076 (1992).

3 Dorf, Dynamic Incorporation of Foreign Law, 157 Penn. L. Rev. 103, 115 (2008); Grossman,
TESTIMONY BEFORE THE SUBCOMMITTEE ON THE CONSTITUTION, COMMITTEE OF
THE JUDICIARY, UNITED STATES HOUSE OF REPRESENTATIVES (December 14, 2011)
available at  http://www.heritage.org/research/testimony/2011/12/judicial-reliance-on-foreign-
law# ftn5 (accessed July 8, 2013). As Grossman put it: Important American interests may go
unrepresented (to say the least) when, for example, we incorporate Indian trade-protection law
into our criminal code . . . Why should we adopt laws that are not only difficult to ascertain
and?apply, but are also inconsistent with, or even contrary to, our preferences, values, and inter-
ests?

4See generally City of Chicago v. Morales, 527 U.S. 41 (1999); Grayned v. City of Rockford,
408 U.S. 104, 108 (1972); Posner, Foreword: A Political Court, 119 HArv. L. REv. 31, 88-89
(2005).

5See PowerPoint: Wayne D. Hettenbach, Senior Trial Attorney Environmental Crimes Section,
U.S. Department of Justice, The Lacey Act: Implications for Supply Chains, available at
http://www.google.com/
url?sa=t&rct=j&q=the%20lacey%20act%3A%20implications%20for%20supply%20chains&source
=web&cd=1&ved=0CCoQFjAA&url=http%3A%2F %2Fwww.americanbar.org%2Fcontent%2Fdam
%2Faba%2Fadministrative%2Flitigation%2Fmaterials%2F2013 jointcle%2Fthe lacy act_
implications supply chains.authcheckdam.pdf&ei=MTPbUcWjC4 BywGY80GgBA&usg=
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a legal regime tramples ordinary notions of fair play, offends well-settled rules of
law and should not be tolerated in a well-ordered, constitutional republic.®

As the Congressional Research Service points out, this troubling failure to distin-
guish between permissible and proscribed conduct also renders enforcement “chal-
lenging.”” Lacking clear standards, government officials “might use information
gained from foreign governments, nongovernmental organizations, private citizens,
anonymous tips, declarations, industry, and border agents, among others . . ..” This
disorganized, ad hoc enforcement approach raises the troubling specter of Americans
being prosecuted in U.S. courts for violations of foreign laws enacted, interpreted
and “enforced” by corrupt, authoritarian regimes.8

Finally, although there is ample evidence that implementation of the 2008 Lacey
Act amendments has proven to be expensive and unwieldy and ineffective,® there
is no evidence that the amendments have actually reduced the illegal logging rate.1®
Although five years have passed since enactment, the USDA still cannot provide
specific cost figures for the new requirements on legal plant imports or been able
to “determine whether the Act has led to a reduction in the level of illegal logging
and trafficking.”11

ILR believes that Congress needs to take a hard look at the Lacey Act to deter-
mine whether it has an appropriate threshold mens rea requirement; adequately de-
fines both the actus reus (guilty act) and the mens rea of the offense in specific and
unambiguous terms; clearly states whether the mens rea requirement applies to all
the elements of the offense or, if not, which mens rea terms apply to which elements
of the offense; sets proper limits on enforcement discretion; and incorporates the
performance metrics required for meaningful oversight.12 ILR further believes that
Congress needs to correct the Lacey Act’s unduly broad incorporation of foreign law,
perhaps by specifically defining those foreign laws that are jeopardy “triggers.” Con-
gress should also clarify the “due care” defense so that Americans have fair notice
of prohibited conduct. U.S. courts, enforcement agencies and citizens all would ben-

AFQjCNFsj6zvWI1Q7 3KVBDnIrQH1IFql7w (accessed July 8, 2013); Testimony of Craig Foster,
Legal Timber Protection Act: Hearing on H.R. 1497 Before the Subcomm. on Fisheries, Wildlife
and Oceans of the H. Comm. on Natural Resources, 110th Cong. at 55 (2007)(discussing compli-
ance barriers and explaining that “it is necessary to understand that long supply chain and the
fact that there are many people along that supply chain . . . I cannot audit the entire supply
chain . . . Criminal behavior is criminal behavior. All I can do is work with the best of my
knowledge”); United States v. 144,774 Pounds of Blue King Crab, 410 F.3d 1131 (9th Cir. 2005).

6See Morales, 527 U.S. at 56 (citation omitted). As the Supreme Court held long ago: That
the terms of a penal statute . . . must be sufficiently explicit to inform those who are subject
to it what conduct on their part will render them liable to its penalties, is a well-recognized
requirement, consonant alike with ordinary notions of fair play and the settled rules of law. And
a statute which either forbids or requires the doing of an act in terms so vague that men of
common intelligence must necessarily guess at its meaning and differ as to its application, vio-
lates( the )ﬁrst essential of due process of law. Connally v. General Constr. Co., 269 U.S. 385,
391 (1925).

7CONG. RES. SERVICE, “The Lacey Act: Compliance Issues Related to Importing Plants and
Plant Products” at 8 (May 10, 2013)(citations omitted).

8 As one commentator put it: Consider, for example, the case of Bigleaf mahogany imports
from Peru . . . Peruvian officials have . . . supplied false documentation for these products . . .
Not only was timber being illegally harvested in Peru, but illegal timber was also being moved
into Peru from neighboring countries to be laundered . . . Such “deeply entrenched patronage
systems” are most often linked to political networks . . . Clearly, it is wrong to require U.S.
importers to comply with a myriad of foreign laws when the governments enacting these laws
not only fail to adhere to them, but seem to be at the very root of the problem. Tanczos, A New
Crime: Possession of Wood—Remedymg the Due Care Double Standard of the Revised Lacey Act,
42 RUTGERS L. J. 549, 572 (2011); see also Henry Juszkiewicz, Repeal the Lacey Act? Hell No,
Make It Stronger! The Hufﬁngton Post Green Blog (Nov. 2, 2011) available at http:/
www.huffingtonpost.com/henry-juszkiewicz/gibson-guitars-lacey-act b 1071770.html  (accessed
July 14, 2013) (“The U.S. should also use the power of the marketplace to encourage sustainable
harvestmg practices in countries whose forestry systems are rife with graft and corrup-
tion”) (emphasis added).

9 ANIMAL AND PLANT HEALTH INSPECTION SERVICE, U.S. DEP'T OF AGRIC., REPORT TO CON-
GRESS WITH RESPECT TO IMPLEMENTATION OF THE 2008 AMENDMENTS TO THE LACEY AcCT at 10
(“15 percent of the electronic declarations . . . [and] 32 percent of the paper declarations appear
to be missing . . . information”); 11-15 (describing implementation problems and errors); 17
(“About 46% of the electronic declarations are missing accurate information . . . This makes it
impossible to accurately reconcile the cumulative value reported on electronic 1mp0rt declara-
tions with the value reported for customs purposes”) (May, 2013).

10]d. at 25.

11rd.

12 See generally Walsh & Joslyn, WITHOUT INTENT: HOW CONGRESS IS ERODING THE INTENT
REQUIREMENT IN FEDERAL LAw 26-31 (2010) available at http://www.nacdl.org/withoutintent/
(accessed July 8, 2013).
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efit from clear “rules of the road.”’3 In any event, our Constitution and our legal
traditions demand nothing less. Finally, Congress should address the “contraband”
issue by ensuring that Civil Asset Forfeiture Relief Act (‘CAFRA”)-defined innocent
owners 14 are not subject to Lacey Act forfeiture.

II. DISCUSSION.

A. The Lacey Act’s Background.

Passed by Congress in 1900, the Lacey Act was the first federal wildlife protection
law. In its initial iteration, the Act supported state game animal and bird protection
efforts by prohibiting the interstate shipment of wildlife killed in violation of state
or territorial law, requiring wildlife to be clearly marked when shipped in interstate
commerce, banning the importation of certain animals (including English sparrows)
that could harm U.S. crop production and authorizing the federal government to
preserve and restore game bird populations.’> Amendments in 1935 prohibited
interstate commerce in wildlife captured or killed in violation of any federal or for-
eign law. Amendments in 1945 banned the importation of wildlife under “inhumane
or unhealthful” conditions.1® Amendments in 1981 diluted the mens rea requirement
from “willfully” to “knowingly.”17 And, amendments in 2008 criminalized the import,
export, transport, sale, receipt, acquisition or purchase of any plant or plant product
taken, possessed, transported or sold in violation of any domestic or foreign law.18

Interestingly, the legislative history is bare of substantive discussion regarding
the consequences of the statute’s uniquely broad dynamic incorporation of foreign
law into the U.S. Code.

B. Lacey Act Structure

The Lacey Act uniquely subjects American citizens to domestic jeopardy for the
violation of a foreign sovereign’s enactments.?® 16 U.S.C. § 3373 imposes strict civil
and criminal liability for conduct “in violation of, or in a manner unlawful under,
any underlying law” that is “prohibited” by the Act, subject only to a “due care” de-
fense. Section 3372(a)(2) prohibits any person to “import, export, transport, sell, re-
ceive, acquire, or purchase in interstate or foreign commerce” any fish or wildlife
“taken, possessed, transported or sold in violation of . . . any foreign law,” and
plants “taken, possessed, transported or sold in violation of . . . any foreign law”
including laws governing the payment of appropriate royalties, taxes or stumpage
fees and “the export or transshipment” thereof. Section §3371(d) defines “law” to
mean “laws, treaties, regulations or Indian tribal laws which regulate the taking,
pi)ssession, importation, exportation, transportation, or sale of fish or wildlife or
plants.”

13 See Juszkiewicz, supra at note 8. Gibson CEO Juszkiewicz suggests that limited govern-
ment enforcement dollars are likely better devoted to fighting illegal logging and poaching by
bad actors and not to fights with American companies that try hard to comply with the law.
Therefore, he advocates creating a compliance system that allows businesses to know before
they buy wood and other plant products whether or not they are in compliance. Id.

1418 U.S.C. §§983(d)(2)—(3).

157U.S. Fish & Wildlife Service, “Nation Marks Lacey Act Centennial, 100 Years of Federal
Wildlife Law Enforcement,” available at http://www.fws.gov/pacific/news/2000/2000-98.htm
(agge[sdsed July 12, 2012).

17 See Lacey Act Amendments of 1981, Pub. L. 97-79.

1816 U.S.C. §3372(a)(2).

19 McNab, 324 F.3d at 1274 (Fay, J. dissenting) (“the Lacey Act, by its very terms, is depend-
ent upon the laws of a foreign sovereign”). As a Justice Department official testified in 2007:
One unique feature of the Lacey Act is that it allows the incorporation of foreign law as an un-
derlying law or predicate offense that “triggers” a Lacey Act violation . . . The law or regulation
must be of general applicability, but may be a local, provincial, or national law. The defendant
need not be the one who violated the foreign law . . . However, the defendant must know or,
in the exercise of due care, should know, about its [violation]. See TESTIMONY OF EILEEN SOBECK
BEFORE THE SUBCOMMITTEE ON FISHERIES, WILDLIFE AND OCEANS, COMMITTEE ON NATURAL RE-
SOURCES, U.S. HOUSE OF REPRESENTATIVES CONCERNING H.R. 1497 at 4 (Oct. 16, 2007) available
at http://naturalresources.house.gov/uploadedfiles/sobecktestimony10.16.07.pdf (accessed July 14,
2013). The Alien Tort Statute (“ATS”) is commonly cited along with the Lacey Act as the pri-
mary examples of federal statutes that incorporate foreign laws into the U.S. Code. The ATS
gives federal courts jurisdiction over “any civil action by an alien, for a tort only, committed
in violation of the law of nations.” 28 U.S.C. §1350; Sosa v. Alvarez-Machain, 542 U.S. 692,
723-24 (2004). However, U.S. courts have interpreted the ATS’s “law of nations” trigger far
more narrowly than the Lacey Act’s “foreign law” trigger. Compare Kiobel v. Royal Dutch Petro-
leum,  US.  (2013); Sosa, 542 U.S. at 724 (the ATS was designed to permit adjudication
of a narrow class of torts in violation of the law of nations that would have been recognized
within the common law at the time of its enactment); Lee, 937 F.2d at 1391.
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Lacey Act civil liability and criminal penalties attach when “in the exercise of due
care” a defendant “should know” that the fish, wildlife or plants were taken in viola-
tion of the underlying law.20 The Lacey Act does not define “due care.” The legisla-
tive history states that “[dJue care simply requires that a person facing a particular
set of circumstances undertakes certain steps which a reasonable man would take
to do his best to insure that he is not violating the law.”2! No clarifying regulations
have been issued by any enforcing federal agency.22

In 2010, the United States Department of Agriculture Animal and Plant Health
Inspection Service identified “Tools to Demonstrate Due Care” in a PowerPoint pres-
entation.23 These included “asking questions,” “compliance plans,” “industry stand-
ards,” “records of efforts,” and, helpfully, “changes in above in response to practical
experiences.”24

In a recent Justice Department presentation, the sum total of the “due care” dis-
cussion was a citation to the statutory language, a quote from the legislative history
and a list of seven “Common Sense Red Flags.” The “red flags” included “Goods sig-
nificantly below market rate”, “Unusual sales methods or practices . . .”, “News ar-
ticles or Internet information indicating a potential problem” and “Inability to get
rational answers to questions”, among other things.25

1II. WHY CONGRESS SHOULD REFORM THE LACEY ACT.

The Lacey Act’s conservation goals are of critical importance to all Americans.
However, the statute’s broad and non-specific incorporation of foreign law is a prima
facie threat to democratic principles; functionally inconsistent with core republican
values and accepted notions of basic due process; and contrary to all prudential
principles of government transparency and accountability. Also, the government’s
enforcement approach is constitutionally suspect and practically problematic. Re-
form is appropriate.

A. The Lacey Act’s Dynamic Incorporation Of Foreign Law Is Incompatible With Bed-
rock American Legal Norms.

The Lacey Act’s dynamic and broad incorporation of foreign law is simply incom-
patible with bedrock American legal and constitutional norms. Fundamentally, the
Lacey Act’s incorporation poses a prima facie threat to democracy because it dele-
gates decisions about American citizens’ conduct from the hands of the American
people’s representatives to often unaccountable and corrupt persons who do not
share our Constitutional values or respect our basic Anglo-American legal principles
of government transparency and accountability. Congress should not and need not
protect wildlife, fish and plants by outsourcing U.S. law to authoritarian or corrupt
countries.

B. The Government’s Refusal To Specify Applicable Foreign Laws Or To Set Clear

Compliance Standards Is Constitutionally Problematic And Counterproductive.
The government’s refusal both to create a database of applicable foreign laws and
to set clear compliance standards raises profound constitutional concerns and frus-
trates the Lacey Act’s conservation purpose. To begin with, “A vague law
impermissibly delegates basic policy matters to policemen, judges, and juries for res-
olution on an ad hoc and subjective basis, with the attendant dangers of arbitrary

20 See 16 U.S.C. §3373.

21Lacey Act Amendments of 1981, S. Rep. No. 97-123, 97th Cong., 1st Sess. 10-12 (1981);
1981 U.S.C.C.A.N. 1758-59. The Committee explained: [D]ue care means that degree of care
which a reasonably prudent person would exercise under the same or similar circumstances. As
a result, it is applied differently to different categories of persons with varying degrees of knowl-
edge and responsibility. For example, zoo curator’s [sic], as professionals, are expected to apply
their knowledge to each purchase of wildlife. If they know that a reptile is Australian and that
Australia does not allow export of that reptile without special permits, they would fail to exer-
cise due care unless they checked for those permits. On the other hand, the airline company
which shipped the reptile might not have the expertise to know that Australia does not normally
allow that particular reptile to be exported. However, if an airline is notified of the problem and
still transships the reptile, then it would probably fail to pass the due care test. Id.

22 Tanczos, A New Crime: Possession of Wood—Remedying the Due Care Double Standard of
the Revised Lacey Act, 42 RUTGERS L. J. 549, 567 (2011).

23U.S. DEPT OF AGRIC., LACEY Act PRIMER 20 (April 2010) available at http:/
www).aphisAusda.gov/p1antﬁhealth/laceyﬁact/downloads/LaceyActPrimer.pdf (accessed dJuly 9,
2013).
24]d.; EIA, Setting the Story Straight—The U.S. Lacey Act: Separating Myth from Reality 2
(2010)  available at  http://www.eia-global.org/PDF/Report--Mythbusters--forest--Jan10.pdf
(accessed July 9, 2013)(“Lacey compliance’ is not defined by any one document, checkbox, due
diligence system or due care check-list, and do not expect the U.S. government to provide that”).

25 Hettenbach, supra at note 6.
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and discriminatory application.”26 The Gibson case, in which U.S. regulators re-
jected the Indian government’s interpretation of Indian law, and the McNab deci-
sion, in which a U.S. court rejected the Honduran government’s interpretation of
Honduran law, demonstrate that Lacey Act enforcement is “ad hoc and subjective”
because U.S. regulators apparently are free to interpret and apply foreign law as
they see fit.27

The government’s refusal to set “clear rules of the road” is equally troubling.
First, as the Supreme Court held almost a century ago, “a statute which either for-
bids or requires the doing of an act in terms so vague that men of common intel-
ligence must necessarily guess at its meaning and differ as to its application, vio-
lates the first essential of due process of law.”28 A legal regime that requires citi-
zens to guess about compliance, at the risk of their liberty and property, cannot be
justified. Second, the government’s refusal to provide compliance standards has
hampered both Lacey Act compliance and enforcement.

C. The Lacey Act Is An Exemplar Of Over-Criminalization.

The Lacey Act is an exemplar of “over-criminalization.” Over-criminalization re-
sults when Congressional enactments expand criminal liability through strict liabil-
ity offenses that dispense with culpable mental states; vicarious liability for the acts
of others without some evidence of personal advertence; grossly disproportionate
penalties that bear no relation to the wrongfulness of the underlying crime, the
harmfulness of its commission, or the blameworthiness of the criminal; and the
broad delegation of criminal enforcement authority to bureaucrats. Such enactments
corrode individual civil liberties.29

The Lacey Act does all of these things. It holds Americans vicariously liable for
the violation of even the most technical foreign law, rule or local ordinance without
evidence of personal advertence or intent. It penalizes without relation to the harm
done by the “violator” to fish, wildlife or plant populations. It criminalizes obscure
foreign requirements, including civil customs, transportation, and packaging rules
and even local tax or royalty ordinances, and then delegates unlimited prosecutorial
power to federal regulators. Perversely, the Lacey Act unleashes the coercive power
of the federal government not against the corrupt and lawless foreign individuals,
companies and governments that allow, encourage or conduct poaching, clear-cut-
ting and environmental degradation, but rather against Americans who are innocent
of wrong-doing, by any reasonable measure.

D. The Lacey Act’s Structural Flaws Lead To Absurd And Unjust Results.

Through the Lacey Act, Congress requires Americans to know and then “properly”
interpret the regulatory minutiae of fishery, wildlife and forest management, tax,
customs, logging, commercial and real property “law” in places like Egypt, Indo-
nesia, Vietnam, Peru and China.30 Congress also now requires our citizens to
“verify” that foreign actors in a supply chain that may span countries rife with legal
inefficiency, imprecision and corruption appropriately “comply” with all of these
laws.31 Finally, Congress’s failure to cabin regulatory discretion has empowered
U.S. regulators to “Monday Morning Quarterback” good faith interpretative and
verification efforts, and then to raid and prosecute anyone whom the government
decides has failed to measure up. This leads to absurd results.

On August 24, 2011, Gibson Guitar factories in Nashville and Memphis were raid-
ed by armed agents from the Department of Homeland Security and the U.S. Fish
& Wildlife Service. The company was not accused of importing banned wood.32

26 Grayned, 408 U.S. at 108 (citations omitted).

27 See generally Morales, 527 U.S. at 41 (striking down an ordinance providing absolute discre-
tion to police officers to determine prohibited “loitering”).

28 Connally v. General Constr. Co., 269 U.S. 385, 391 (1925).

29See Luna, The Overcriminalization Phenomenon, 54 AMERICAN UN1v. L. REv. 703, 715
(2005).

30 According to the government, “It is the responsibility of the importer to be aware of any
foreign laws that may pertain to their merchandise prior to its importation into the United
States.” See ANIMAL & PLANT HEALTH INSPECTION SERV., U.S. DEP'T OF AGRIC., LACEY ACT
AMENDMENTS: COMPLETE LIST OF QUESTIONS AND ANSWERS 2 (Feb. 16, 2012) available at
http://www.aphis.usda.gov/plant_health/lacey act/downloads/faq.pdf (accessed dJuly 14, 2013)
(emphasis added).

31See 42 RUTGERS L. J. at 572 (citations omitted); see also Juszkiewicz, supra at note 8 (“The
U.S. should also use the power of the marketplace to encourage sustainable harvesting practices
irédcguntries whose forestry systems are rife with graft and corruption”) (emphasis
added).

32 See Affidavit of Special Agent John M. Rayfield in support of Search Warrant 11-MJ-1067
A, B, C, D at ] 15-18 (Aug. 18, 2011) available at http:/www.scribd.com/srcohiba/d/63869457-
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Rather, the raid apparently occurred because Gibson ran afoul of a technical Indian
regulation governing the export of finished wood products, which was designed to
protect Indian woodworkers from foreign competition.33 To make matters worse, al-
though the Indian government certified that the wood was properly and legally ex-
ported, the regulators substituted their own opinion to support their claims of a
Lacey Act violation.34

On July 27, 2012, Gibson and the government settled all of their outstanding
Lacey Act matters.3> Notably, the focus of the settlement agreement was on Gib-
son’s alleged failure to conduct sufficient due diligence with respect to the purchase
of wood originating in Madagascar. As to the Indian ebony and rosewood that led
government agents to conduct an armed raid:

The Government and Gibson . . . agree that certain questions and inconsistencies
now exist regarding the tariff classification of ebony and rosewood fingerboard
blanks . . . Accordingly, the Government will not undertake enforcement actions re-
lated to Gibson’s future orders . . . or imports of ebony and rosewood . . . from
India, unless and until the Government of India provides specific clarification that
ebony and rosewood fingerboard blanks are express prohibited by laws related to In-
dian Foreign Trade Policy.3¢

Oddly, this final disposition of Gibson’s Indian ebony and rosewood was not men-
tioned in the government’s celebratory press release announcing the settlement.37

E. The “Contraband” Problem Should Be Corrected.

In 2008, Congress amended Lacey by adding 16 U.S.C. §3374(d). This section
states that Lacey Act forfeitures of fish, wildlife or plants are subject to CAFRA,38
which states (in relevant part) that an innocent owner’s interest in property shall
not be forfeited under any civil forfeiture statute.3® Congress enacted §3374(d) to
address compliance problems caused by the 2008 liability expansion4® and to cure
a Ninth Circuit ruling holding that all fish, wildlife or plants seized under the Lacey
Act are “contraband” to which CAFRA’s innocent owner defense does not apply.4!

The government denies that Lacey Act seizures are subject to CAFRA.42 This is
puzzling, because to do this the government renders §3374(d) superfluous.43 Fur-

US-Government-s-Affidavit-in-Support-of-Search-Warrant-at-Gibson-Guitar-Factory (accessed
May 4, 2012).

33 Juszkiewicz, supra at note 8.

34 Apparently, Gibson was advised by the U.S. government that if it finished its guitar finger-
})thjards using Indian labor rather than Tennessee craftsman, the Lacey Act issue would not exist.

35 Letter from Jerry E. Martin to Donald A. Carr dated July 27, 2012 available at http:/
www2.gibson.com/News-Lifestyle/Features/en-us/Gibson-Comments-on-Department-of-Justice-
Settlemen.aspx (accessed July 14, 2013).

36]d. at 3.

37U.S. DEP'T OF JUSTICE OFFICE OF PUBLIC AFFAIRS, “Gibson Guitar Corp. Agrees to Resolve
Investigation into Lacey Act Violations” (Aug. 6, 2012) available at http://www justice.gov/opa/
pr/2012/August/12-enrd-976.html (accessed July 9, 2013).

3818 U.S.C. §981 et seq. In 2000, Congress enacted CAFRA and created the “innocent owner”
affirmative defense to cure the government’s “abuses of fundamental fairness” and to ensure
that property owners obtain adequate due process in civil forfeiture cases. See generally Moores,
Reforn(zii)ng The Civil Asset Forfeiture Reform Act, 51 ARiz. L. REv. 777, 782-83 (2009) (citations
omitted).

3918 U.S.C. §983(d)(1). Sections 983(d)(2) and (3) set the criteria for proof of innocence.

40 As the House Report on H.R. 1497 (subsequently enacted as § 8204 of the Food, Conserva-
tion and Energy Act of 2008, Pub. L. 110-246) states: Under Lacey, the entire supply chain han-
dling imported plant material is held responsible for illegal acts of which they would have no
reasonable expectation to know the violation much less know the underlying laws that exist in
all foreign countries. Amending the Lacey Act to include reaffirmation of CAFRA provides im-
portant forfeiture liability protection for “innocent owners”. . . . Recent case law had effectively
exempted Lacey Act forfeitures from the “innocent owner” defense . . . [so] the specificity of lan-
guage in H.R. 1497 and specific reference to CAFRA subsequent to the [Blue King Crab] case
are intended to clearly show that it is Congress’ intent to provide “innocent owner” [sic] in for-
feiture proceedings under the Lacey Act. HOUSE REP. 110-882, at 20-21; see also 42 RUTGERS
L. REV. at 576-78 (discussing the “missing” innocent owner exception)(citations omitted).

4118 U.S.C. §983(d)(4) states “Notwithstanding any provision of this subsection, no person
may assert an ownership interest under this subsection in contraband or other property that
it is illegal to possess.” The Ninth Circuit ruled that all property seized under Lacey was by
definition “illegal to possess” and that the innocent owner affirmative defense to forfeiture there-
fore should be stricken. Blue King Crab, 410 F.3d at 1135-36.

42 See Hettenbach, supra at note 5 citing United States v. 1866.75 Board Feet and 11 Doors,
More or Less., 587 F.Supp.2d 740 (E.D. Va. 2008)(no innocent owner defense to forfeiture).

43The government’s position contradicts the basic canon of statutory interpretation that Con-
gress does not enact superfluous provisions. See, e.g., Bailey v. United States, 516 U.S. 137, 146
(1995) (citations omitted).
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thermore, there is no evidence that punishing objectively blameless persons who act
with due care better protects fish, wildlife and plants. In a case where an importer
reasonably cannot have knowledge of illegality, the government’s position directly
counters fundamental U.S. legal norms, §3374(d) and CAFRA itself.44

F. Lacey Act Performance Metrics Are Needed.

Although there is ample evidence that implementation of the 2008 Lacey Act
amendments has proven to be expensive and unwieldy and ineffective, there is no
evidence that the amendments have actually reduced the illegal logging rate. As a
recent Congressional Research Service Report points out, although five years have
passed since Congress enacted the 2008 Lacey Act amendments, the USDA still can-
not provide specific cost figures for the new requirements on legal plant imports or
“determine whether the Act has led to a reduction in the level of illegal logging and
trafficking.”4> Without appropriate performance metrics, Congress cannot evaluate
the wisdom of the 2008 Lacey Act amendments or oversee the conduct of the agen-
cies and bureaucrats it has empowered.

IV. CONCLUSION.

The Lacey Act’s fish, wildlife and plant conservation goals deserve strong Con-
gressional support. Nevertheless, Lacey Act reform is needed and ILR urges Con-
gress to move forward with this important work.46 Specifically:

e Congress needs to take a hard look and determine whether the Lacey Act: (1)
has an appropriate mens rea requirement as a threshold matter; (2) adequately
defines both the actus reus (guilty act) and the mens rea of the offense in spe-
cific and unambiguous terms; (3) clearly states whether the mens rea require-
ment applies to all the elements of the offense or, if not, which mens rea terms
apply to which elements of the offense; (4) sets proper limits on enforcement
discretion; and (5) incorporates the performance metrics required for meaningful
oversight.

e Congress needs to correct the Lacey Act’s unduly broad incorporation of foreign
law, perhaps by specifically defining those foreign laws that are jeopardy “trig-
gers.” It should also clarify the “due care” defense so that Americans have fair
notice of prohibited conduct. U.S. courts, enforcement agencies and citizens all
would benefit from clear “rules of the road.”4” In any event, the Constitution
and our legal traditions demand nothing less.

e Congress should address the “contraband” issue by ensuring that CAFRA-de-
fined “innocent owners” are not subject to Lacey Act forfeiture.

We thank you for your attention to this important matter and look forward to
working with you.

Dr. FLEMING. Thank you, Mr. Rubinstein.
Next, Mr. Larkin. You are recognized for 5 minutes.

STATEMENT OF PAUL J. LARKIN, JR.

Mr. LARKIN. Thank you, Mr. Chairman. Thank you, Mr. Ranking
Member. My name is Paul Larkin. I am a senior legal fellow at the
Heritage Foundation. I want to thank you for the opportunity to
testify today. The views I express are my own, and should not be
taken as the views of the Heritage Foundation.

In my opinion, the Lacey Act unreasonably demands that a per-
son who imports flora or fauna from a foreign nation, must know,

4442 RUTGERS L. REV. at 578 (citations omitted); 51 ARiz. L. REv. 782-83 (citations omitted).

45 See supra notes 7, 9-11.

46 Bipartisan actions in the 112th Congress, including the FOCUS Act (H.R. 4171) and the
RELIEF Act (H.R. 3210) suggest that the time is right for reform. The FOCUS Act addressed
over-criminalization and due process problems by striking the foreign law references and crimi-
nal sanctions while retaining the “due care” standard for civil liability and potential forfeiture.
The RELIEF Act resolved the “contraband” issue by ensuring CAFRA protection for innocent
owners.

47See Juszkiewicz, supra at note 8. Gibson CEO Juszkiewicz suggests that limited govern-
ment enforcement dollars are likely better devoted to fighting illegal logging and poaching by
bad actors and not to fights with American companies that try hard to comply with the law.
Therefore, he advocates creating a compliance system that allows businesses to know before
they buy wood and other plant products whether or not they are in compliance. Id.
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on pain of criminal liability, every law of every foreign country in
whatever form that law may take, however obscure that law may
be, and whatever language that law may be written. That require-
ment is unreasonable, as a matter of criminal justice policy, and
unconstitutional, as a matter of constitutional law.

The Lacey Act makes an essential element of a domestic Federal
crime a blank space that each and every foreign nation can fill in
as it sees fit. The Act does not identify any specific laws that trig-
ger criminal liability. The Act does not limit the type of foreign
laws that can trigger criminal liability. The Act does not identify
any elements that those laws must contain, even though require-
ments of an act and an intent are historic requirements in Anglo-
American criminal law.

In fact, the Lacey Act does not even require that a foreign law
be written in English. The Lacey Act does not restrict in any man-
ner a foreign government’s power to select as law whatever con-
stitutional provisions, statutes, regulations, judicial decisions, in-
terpretive documents, or other legal edicts it sees fit to choose. A
foreign nation may also delegate that law-making power to any
body it chooses within or outside of its own government. In sum,
each foreign nation may define the law however it wishes, and
every foreign nation has the same law-making power.

Consider the difficulties that someone would have in trying to
comply with foreign law on pain of criminal liability. Some foreign
laws may have English translations. Some will not. Some foreign
statutes may be codified in the same manner as the United States
Code. Some will not. Some foreign regulations may be collected into
their equivalent of our code of Federal regulations. Some will not.
Some foreign officials will make their legal interpretations and de-
cisions public and in English. Some will not.

Foreign nations may also have very different allocations of gov-
ernmental power. Some countries will have one entity, and not nec-
essarily a court, that can speak authoritatively about its own laws.
Some will not. And different components of foreign nations may
alter their interpretations of their own laws over time, perhaps nul-
lifying the effect of prior interpretations, and perhaps not.

In sum, the Lacey Act’s standard list dynamic, open-ended incor-
poration of foreign law effectively delegates law-making authority
to foreign officials who are neither legally nor politically account-
able for their actions to any supervisory Federal official or to the
public. Those features of the Act make it a singularly unsound and
unconstitutional example of Federal criminal legislation.

There are at least four policy solutions to deal with these prob-
lems. The first is to eliminate domestic criminal liability for viola-
tion of a foreign law.

A second is to require that the government prove that a person
acted willfully. The Supreme Court has made clear that the term
“willful” requires an intentional violation of a known legal duty.
That is the interpretation the court has given to the tax laws.
Using that term in the Lacey Act would carry through the Supreme
Court’s decisions in the Federal income tax laws.

Third, authorize a defendant to raise a mistake-of-law defense.
The common law has never recognized the defense, but that is be-
cause the common law dealt with crimes that mirrored the contem-
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porary moral code. That is no longer the case, certainly not the
case once you take into account regulatory violations not only of
our own domestic laws, but of foreign lands.

Finally, require that every foreign law that could give rise to
criminal liability be identified and updated as necessary. The Con-
gress could take that task on itself, or the Congress could assign
that responsibility to an executive branch agency, such as the Jus-
tice Department. That would allow the public at least to find the
laws, and to have some opportunity to at least read the laws before
they show up in an indictment.

Thank you for your time; I am glad to answer any questions you
may have.

[The prepared statement of Mr. Larkin follows:]

Statement of Paul J. Larkin, Jr.

Mr. Chairman, Mr. Ranking Member, Members of the Subcommittee:

My name is Paul J. Larkin, Jr. I am a Senior Legal Research Fellow at The Herit-
age Foundation. The views I express in this testimony are my own and should not
be construed as representing any official position of The Heritage Foundation.

Thank you for the opportunity to testify about the criminal enforcement provi-
sions of the Lacey Act. In my opinion, the Act unreasonably demands that a person
who imports flora or fauna from a foreign nation know every law of every foreign
country—in whatever form that law may take, in whatever language that law may
be written, however obscure that law may be—on pain of criminal liability. That re-
quirement is unreasonable as a matter of criminal justice policy and impermissible
as a matter of constitutional law.

I. The Lacey Act Unreasonably Requires Parties to Know Foreign Law on
Pain of Criminal Liability

The reach of the Lacey Act is remarkably broad. The act refers simply to conduct
done in violation of foreign “law.” The act does not limit the particular foreign laws
that can trigger domestic criminal liability, specify what elements those laws must
contain in order to justify criminal punishment, or even identify what category of
actions is necessary and sufficient to constitute the criminal acts and intent histori-
cally deemed necessary to define illegal conduct. The Lacey Act also does not restrict
in any manner a foreign government’s power to select the constitutional provisions,
statutes, regulations, judicial decisions, interpretive documents, or other legal edicts
creating the relevant “law” that serves as a predicate for a federal crime. Further-
more, there is no limitation on the foreign nations whose laws are incorporated into
domestic law. Countries with a civil law background count just as much as nations,
like Great Britain, from whence our common law arose. Finally, there is not even
a requirement that the foreign law, in whatever land and in whatever form it ap-
pears, be written in English; the Lacey Act embraces laws written in a foreign lan-
guage. A foreign nation may define that “law” however it wishes and may vest defi-
nitional power in any body it chooses, either within or outside of the government.!

1See 16 U.S.C. §3372(a)(2)(A) & (B)(1)—(iii) (2006) (“It is unlawful for any person * * * to im-
port, export, transport, sell, receive, acquire, or purchase in interstate or foreign commerce (a)
any fish or wildlife taken, possessed, transported, or sold * * * in violation of any foreign law;
(b) any plant * * * (i) taken, possessed, transported, or sold in violation of any law or regulation
of * * * any foreign law, that protects plants or that regulates—(I) the theft of plants; (I) the
taking of plants from a park, forest reserve, or other officially protected area; (III) the taking
of plants from an officially designated area; or (IV) the taking of plants without, or contrary
to, required authorization; (ii) taken, possessed, transported, or sold without the payment of ap-
propriate royalties, taxes, or stumpage fees required for the plant by any law or regulation of
any State or any foreign law; or (iii) taken, possessed, transported, or sold in violation of any
limitation * * * under any foreign law, governing the export or transshipment of plants
*# # *7) The federal courts have construed the act to include not merely foreign statutes, but
also other forms of law, even ones that impose only civil sanctions. See, e.g., United States v.
McNabb, 331 F.3d 1228, 1239 (11th Cir. 2003) (“Regulations and other such legally binding pro-
visions that foreign governments may promulgate to protect wildlife are encompassed by the
phrase ‘any foreign law’ in the Lacey Act.”); United States v. Mitchell, 985 F.2d 1275, 1280—
83 (4th Cir. 1993) (Pakistani government orders); United States v. One Afghan . . . Mounted
Sheep, 964 F.2d 474 (5th Cir. 1992) (same); United States v. Lee, 937 F.2d 1388, 1391-92 (9th
Cir. 1991) (foreign regulations); United States v. 594,464 Pounds of Salmon, 871 F.2d 824, 825
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A. The Due Process Clause Requires that the Criminal Law Be Readily Understand-
able by the Average Person

The criminal law seeks to reconcile two ancient propositions.2 One is that every-
one is presumed to know the criminal law.3 That proposition makes sense for so-
called “street crimes,” because everyone knows that it is unlawful to murder, rob,
rape, or swindle others. That proposition, however, no longer makes sense as a gen-
eral rule, given the size of contemporary federal and state criminal codes. The other
proposition is that the average person must be able to find, read, and understand
the criminal law.* Accessibility and clarity are not just matters of good criminal jus-
tice policy; they are constitutional commands.

One of the most elementary requirements of criminal and constitutional law is
that the government must offer the public adequate notice of what the law forbids
before a person can be held liable for violating a criminal statute.>? The Latin
phrases “Nullum crimen sine lege” (“There is no crime absent a written law.”) and
“Nulla poena sine lege” (“There is no penalty absent a written law.”) stand for the
settled propositions that there can be no crime or criminal punishment without a
positive law, which means that no one can be punished for doing something that
was not prohibited by law at the time that he or she acted.® Moreover, unlike the
laws of Caligula, which were published in a location making them inaccessible,?
criminal laws must be available to the public so that they can be found and read.8
Finally, a statute that is unduly vague, so indefinite that the average person is
forced to guess at its meaning, cannot serve as the basis for a criminal charge. The
“yoid-for-vagueness” doctrine, embodied in the Fifth Amendment Due Process
Clause, enforces the principal that no one may be held liable under a criminal law
that the average person cannot understand.® Those principles are essential to the
very concept of “law” and are enshrined in what we know as “due process of law.”

The void-for-vagueness doctrine is particularly relevant to the Lacey Act. The Su-
preme Court has made it clear that “[nJo one may be required at peril of life, liberty
or property to speculate as to the meaning of penal statutes. All are entitled to be
informed as to what the State commands or forbids.”'® The Court also has devised
a minimum standard of clarity. “The constitutional requirement of definiteness is
violated by a criminal statute that fails to give a person of ordinary intelligence fair
notice that his contemplated conduct is forbidden by the statute.”l! Accordingly, “a
statute which either forbids or requires the doing of an act in terms so vague that
men of common intelligence must necessarily guess at its meaning and differ as to
its application violates the first essential of due process of law.”'? Note the terms
that the Court used to describe who must be able to understand what a criminal
statute means: “all,” “men of common intelligence,” and “a person of ordinary intel-
ligence”—not lawyers, law professors, or judges.

& n.2, 828-29 (9th Cir. 1989) (a Taiwanese board’s “announcement” that was not technically
a “regulation” and imposed only a civil penalty).

2See Edwin Meese III & Paul J. Larkin, Jr., Reconsidering the Mistake of Law Defense, 102
J. CRIM. L. & CRIMINOLOGY 725 (2012).

3See, e.g., Barlow v. United States, 32 U.S. (7 Pet.) 404, 411 (1833) (“It is a common maxim,
familiar to all minds, that ignorance of the law will not excuse any person, either civilly or
criminally * * *7”); OLIVER WENDELL HOLMES, THE COMMON LAW 40-41 (1881) (Reprint 2009);
WAYNE R. LAFAVE, CRIMINAL LAW §5.6, at 305-18 (5th ed. 2010).

4 See, e.g., FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012) (collecting cases);
Anthony G. Amsterdam, Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U.
Pa. L. REV. 67 (1960) (discussing the historical development of the void-for-vagueness doctrine).

5See, e.g., Rogers v. Tennessee, 532 U.S. 451, 459 (2001) (“core due process concepts of notice,
foreseeability, and, in particular, the right to fair warning as those concepts bear on the con-
stitutionality of attaching criminal penalties to what previously had been innocent conduct”)
(emphasis deleted).

6See Jerome Hall, Nulla Poena Sine Lege, 47 YALE L.J. 165, 165, 178 (1937).

7See Screws v. United States, 325 U.S. 91, 96 (1945) (plurality opinion) (“To enforce such a
[vague] statute would be like sanctioning the practice of Caligula, who ‘published the law, but
it was written in a very small hand, and posted up in a corner, so that no one could make a
copy of it.”); Livingston Hall & Selig J. Seligman, Mistake of Law and Mens Rea, 8 U. CHIL
L. REv. 641, 650 n.39 (1940) (“/Wlhere the law was not available to the community, the principle
of ‘nulla poena sine lege’ comes into play.”).

8That rule does not rest on the fiction that people will read the penal code before acting. In-
stead, the law requires that, were someone to make that effort, the criminal statutes must be
written with sufficient clarity that a reader could understand them. See McBoyle v. United
States, 283 U.S. 25, 27 (1931).

9See Meese & Larkin, supra note 2, at 760—61.

10 Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939) (footnote omitted).

11United States v. Harriss, 347 U.S. 612, 617 (1954).

12 Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926).
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All that is settled law. What is controversial, however, is whether the two propo-
sitions that I mentioned at the outset can be reconciled when criminal liability rests
on a violation of foreign law. In my opinion, they cannot.

B. It is Unreasonable to Require Parties to Know Foreign Law

Courts and commentators have justified the presumption that everyone knows the
criminal law on several grounds. One is the proposition that everyone knows the
laws in the locale in which he or she resides.!2 Another rationale is the fear that
a contrary rule would eviscerate the ability of the law to police the public’s con-
duct.'* Those defenses made sense at common law, because the few criminal laws
that existed at the time reflected contemporary mores, and violations were recog-
nized as morally blameworthy.1> Today, however, the proposition that everyone
knows the law is not just a fiction16 or a “legal cliché”17; it is an absurdity. The
criminal law no longer merely expresses societal condemnation of inherently nefar-
ious acts that everyone knows are wrong (e.g., murder), so-called malum in se of-
fenses. It also regulates the conduct of individuals by making it a crime to commit
a variety of acts that are unlawful only because Congress has said so, crimes known
as malum prohibitum offenses.!® For more than a century, legislatures have used
the criminal law to enforce regulatory régimes.!® That is part of the explanation
why there are more than 4,500 federal criminal statutes.2® Many recent federal stat-
utes create regulatory regimes and use the criminal law to implement those pro-
grams,2! and there could be more than 300,000 relevant regulations.22

Given this reality, it is dishonest to presume that anyone, much less everyone,
knows everything that the federal penal code outlaws today. The Lacey Act exacer-
bates the notice problem by making it a crime to violate a foreign law, whether that
foreign law is criminal, civil, or regulatory. That requirement makes unreasonable
demands of the average person. If the average person cannot keep track of regu-
latory offenses defined by American law, they certainly cannot keep track of regu-
latory offenses defined by hundreds of foreign nations. Not even lawyers have that
knowledge. In fact, as the distinguished academic and late Harvard Law School pro-
fessor William Stuntz put it: “Ordinary people do not have the time or training to
learn the contents of criminal codes; indeed, even criminal law professors rarely
know much about what conduct is and isn’t criminal in their jurisdictions.”23

Most people learn the criminal code through an informal process. Religious pre-
cepts, morals, customs, traditions, and laws are the glue that holds society together
and keep it from becoming the war of all against all. We learn them from family
members, friends, schoolmates, co-workers, the news media, and others, at home,
church, school, work, and play. Not surprisingly, what people learn in this nation

13 See, e.g., Cheek v. United States, 498 U.S. 192, 199 (1991) (the rule that ignorance of the
law is no defense is “[b]ased on the notion that the law is definite and knowable”).

14 See, e.g., HOLMES, supra note 3, at 41.

15 See Hall & Sehgman supra note 7, at 644 (“[TThe early criminal law appears to have been
well integrated with the mores of the tlme out of which it arose as ‘custom.’”); JOHN SALMOND,
JURISPRUDENCE 426 (8th ed. 1930) (“The common law is in great part nothlng more than com-
mon honesty and common sense. Therefore although a man may be ignorant that he is breaking
the law, he knows very well in most cases that he is breaking the rule of right.”).

16 Jerome Hall, Ignorance and Mistake in Criminal Law, 33 IND. L. REv. 1, 14 (1957).

17 Flores-Figueroa v. United States, 556 U.S. 646, 652 (2009).

fflSSee )LAFAVE, supra note 3, § 1.3(f), at 14-15 (defining malum in se and malum prohibitum
offenses).

19 See Gerald E. Lynch, The Role of Criminal Law in Policing Corporate Misconduct, 60 LAW
& CONTEMP. PROBS. 23, 37 (1997) (“Legislatures, concerned about the perceived weakness of ad-
ministrative regimes, have put criminal sanctions behind administrative regulations governing
everything from interstate trucking to the distribution of food stamps to the regulation of the
environment.”); see also, e.g., LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN
HISTORY 282-83 (1993); Graham Hughes, Criminal Omtsswns 67 YALE L.J. 590, 595 (1958);
Sanford Kadish, Some Observations on the Use of Criminal Sanctions in the Enforcement of Eco.
nomic Regulations, 30 U. CHI. L. REv. 423, 424-25 (1963); Francis Bowles Sayre, Public Welfare
Offenses, 33 CoLuM. L. REV. 55, 63—67 (1933).

20 See, e.g., JOHN BAKER, JR., HERITAGE FOUND. LEGAL MEMORANDUM NO. 26, REVISITING THE
EXPLOSIVE GROWTH OF FEDERAL CRIMES (June 16, 2008), available at http://www.heritage.org/
research/reports/2008/06/revisiting-the-explosive-growth-of-federal-crimes.

21 See Meese & Larkin, supra note 2, at 739-44.

22 ONE NATION, UNDER ARREST xv—xvi (Paul Rosenzweig ed., 2d ed. 2013).

23 William J. Stuntz, Self-Defeating Crimes, 86 VA. L. REv. 1871, 1871 (2000); see also, e.g.,
Glenn Harlan Reynolds, Ham Sandwich Nation: Due Process When Everything Is a Crime, 113
CoLuM. L. REvV. SIDEBAR 102 (2013) (“[Alny reasonable observer would have to conclude that
actual knowledge of all applicable criminal laws and regulations is impossible, especially when
those regulations frequently depart from any intuitive sense of what ‘ought’ to be legal or illegal.
Perhaps placing citizens at risk in this regard constitutes a due process violation; expecting peo-
ple to do (or know) the impossible certainly sounds like one.”).
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are the rules, policies, and mores of this nation. Just as the French, Argentineans,
Laotians, and Senegalese learn the rules demanded of them in their own countries,
in this country what children, adolescents, and adults learn are the laws and mores
of America.

There is no empirical basis for assuming that Americans will know not only all
domestic criminal, civil, and regulatory laws, policies, and customs, but also the
laws, policies, and customs in a foreign land. Yes, Americans will know that it is
illegal to murder, rape, rob, burgle, and swindle foreign citizens, but few, if any, will
be conversant with the intricacies of a foreign nation’s regulatory code. The Lacey
Act, however, imposes criminal liability for violations of such laws.

Laws come in all forms (e.g., statutes vs. regulations); in all shapes and sizes (e.g.,
the Sherman Act vs. the Clean Air Act); and in all degrees of comprehensibility (e.g.,
the law of homicide vs. the Resource Conservation and Recovery Act). Different bod-
ies have authority to create laws (e.g., legislatures vs. agencies); to interpret them
(e.g., the President or an agency’s general counsel); and to enforce them (e.g., city,
state, and federal law enforcement officers and prosecutors). And that is just in
America. Including the laws of nearly 200 foreign nations just makes a bad situa-
tion worse.

That is not all. There are additional difficulties that an American must confront
in complying with foreign regulatory law. Some foreign laws may have English
translations; some will not. Some foreign statutes may be codified in the same man-
ner as the United States Code; some will not. Some foreign regulations may be col-
lected into their equivalent of our Code of Federal Regulations; some will not. Some
foreign statutes and regulations may have commentary that is publicly available in
the same manner as our congressional committee reports and Federal Register no-
tices; some will not. Some foreign officials and judges will make their decisions pub-
lic and in English; some will not. Foreign nations also may have very different allo-
cations of governmental power, bureaucracies, and enforcement personnel. Some
countries will have one entity—and not necessarily a court—that can speak authori-
tatively about its own laws; some will not. And different components of foreign na-
tions may alter their interpretations of their laws over time, perhaps nullifying the
effect of a prior interpretation, or perhaps not.

It is unreasonable to assume that the average American citizen can keep track
of foreign laws and regulations, as well as the (potentially multifarious) official gov-
ernment interpretations of them, let alone do so by himself or herself without a sup-
porting cast of lawyers—that is, assuming that the average citizen could find or af-
ford a lawyer knowledgeable about the intricacies of a particular foreign nation’s
laws. The vast majority of domestic lawyers and judges are not familiar with foreign
law, let alone qualified as experts.

C. It is Unconstitutional to Hold Parties Criminally Liable for Violating Foreign Law

In any event, the relevant due process standard is not whether the average law-
yer knows the criminal law. The Supreme Court has made it clear on numerous oc-
casions that the criminal law must be clear not to the average lawyer, but to the
average person. Even if there were lawyers who could readily answer intricate ques-
tions of foreign law—and would be willing to do so for free—the criminal law is held
to a higher standard. Unless men and women “of common intelligence” can under-
stand what a law means, that law might as well not exist—and, under our Constitu-
tion, no one can be convicted for violating it.24

A 2012 paper published by the Union of Concerned Scientists identifies some of
the problems that men and women “of common intelligence” must face. That paper
stated that foreign nations may have “complex systems for legal timber extraction
[that] motivate working around them,” and timber companies “operate in countries
that often have conflicting and inconsistent laws * * *”25 Those statements are

24 See, e.g., United States v. Harriss, 347 U.S. 612, 617 (1954); supra p. 3.

25 PATRICIA ELIAS, LOGGING AND THE LAW: How THE U.S. LACEY ACT HELPS REDUCE ILLEGAL
LOGGING IN THE TROPICS 5 (Apr. 2012), available at http:/www.ucsusa.org/assets/documents/
global warming/illegal-logging-and-lacey-act.pdf. In 2008, Congress added plants to the category
of potentially illegal imports. Acting at the behest of a coalition of environmental organizations
and the domestic timber industry, Congress amended the act as part of a far larger farm policy
bill, the Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-234, 122 Stat. 923 (2008),
in order to include plants taken or processed and imported in violation of a foreign nation’s law.
See Francis G. Tanzcos Note, A New Crime—Possession of Wood: Remedying the Due Care Dou-
ble Standard of the Revised Lacey Act, 42 RUTGERS L.J. 549 (2011). The rationale was the desire
to protect foreign ecosystems and the domestic timber industry by targeting an alleged billion-
dollar black market in foreign logging. See H.R. Rep. No. 110-627, 110th Cong. (2008); KRISTINA

Continued
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tantamount to a confession that the Lacey Act should not—and cannot—be enforced
via the criminal law. A person cannot be convicted in this country for an alleged
violation of “complex,” “conflicting[,] and inconsistent” laws in the U.S. Code. If so,
there is no persuasive reason to hold a person criminally liable for violating com-
plex, conflicting, and inconsistent law in a foreign code. The Union of Concerned Sci-
entists paper does not explain why Americans should be subject to a lower threshold
of criminal liability for violating a foreign law than a domestic law, and no sound
justification leaps to mind.

The concept that the public should be able to understand the criminal law is the
moral foundation for the proposition that “Ignorance of the law is no excuse.” Take
away the practical ability to understand the criminal law and you take away the
moral justification for using it to punish offenders. Take away the moral justifica-
tion, and you take away the legitimacy of our criminal justice system.

This is not an abstract problem. Consider the case of United States v. McNab.26
Abner Schoenwetter and several others were convicted of several offenses in connec-
tion with their importation of Caribbean spiny lobsters from Honduras. The federal
government charged Schoenwetter and the others with violating the Lacey Act by
importing Honduran lobsters in violation of Honduran law: The lobsters were too
small to be taken under Honduran law; some contained eggs and so could not be
exported; and the lobsters were packed in boxes rather than in plastic as required
by Honduran law. The jury convicted the defendants, and both the district court and
the U.S. Court of Appeals for the Eleventh Circuit upheld the convictions. The dis-
trict court relied on the opinions of officials in the Honduran agriculture department
that the McNab defendants violated Honduran law. The appellate court, however,
refused to give any weight to the opinions of a Honduran court, the Honduran em-
bassy, and the Honduran Attorney General that the regulations in question were
invalid under Honduran law and could not serve as predicate violations under the
Lacey Act. The result was that Schoenwetter was sentenced to eight years in a fed-
eral prison—a term longer than what some violent criminals spend behind bars—
for foreign regulatory offenses that, according to key Honduran officials, did not
even violate foreign law. The McNab case illustrates why no one should be held ac-
countable under this country’s law for violating a foreign nation’s law

The purpose of the criminal law should be to separate evil-minded and evil-doing
offenders from people who are, at worst, negligent, and, at best, morally blameless.
In most cases, the law is clear, but the facts are in dispute. But if you add complex,
conflicting, and inconsistent foreign laws into the mix, both the facts and the law
are in dispute. There is no way to separate the morally blameworthy from the mor-
ally blameless in a stew like that.2?

II. The Constitution Prohibits the Delegation of Substantive Lawmaking
Authority to Foreign Nations

The Lacey Act makes the operative element of a domestic federal crime a blank
space that any and every foreign nation can fill in as it chooses. As explained above
and as illustrated by the McNab case, the Lacey Act’s delegation of substantive
criminal lawmaking authority to a foreign government renders the act subject to
challenge under the void-for-vagueness doctrine. That alone is sufficient to condemn
the Lacey Act on prudential and constitutional grounds.

But there are three additional, related constitutional problems with the Lacey Act
delegation. First, the act defines no “intelligible principle” for a foreign government
or a federal court to use in deciding what laws should trigger a criminal prosecution,
in violation of the Article I delegation doctrine. Second, the act delegates federal
lawmaking power to a party who has not been appointed in compliance with the
Article II Appointments Clause. And third, the Fifth Amendment Due Process
Clause forbids delegation of substantive lawmaking power to foreign officials. To-

ALEXANDER, CONG. RES. SERV., THE LACEY ACT: PROTECTING THE ENVIRONMENT BY RESTRICTING
TRADE 2, 6 (Apr. 12, 2012); Tanzcos, supra, at 549-50 & n.4.

26331 F.3d 1228 (11th Cir 2003).

27Some Lacey Act violations are felonies; others, misdemeanors. It is no argument that Lacey
Act violations are simply misdemeanors and therefore do not create a serious risk of long-term
imprisonment. Individual misdemeanor sentences can add up quickly. The federal government
can charge each Lacey Act violation as a separate offense, and a judge can impose a separate
one-year sentence for each conviction. Consider a company, like Gibson Guitar, that imports doz-
ens, scores, or hundreds of guitar frets made from wood grown overseas. The government doubt-
less could find some foreign law that Gibson or an intermediary has violated or some required
form that has not been properly filled out or filed. The government then could charge Gibson
Guitar with a separate violation for each guitar fret. Or consider a fisherman, like Abner
Schoenwetter, who hauls in a net full of lobsters. If he takes in 500 lobsters at one time, he
exposes himself to 500 years’ imprisonment per haul.
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gether, Article I, Article II, and the Due Process Clause reveal that Congress cannot
delegate standardless, substantive lawmaking authority to a party that is neither
legally nor politically accountable for its actions to supervisory federal officials or
to the public.

A. The Article I Bicameralism and Presentment Requirements

The Framers required that, in order to create a “Law,” each chamber of Congress
pass the identical bill and the President must sign it (or both houses repass it by
a two-thirds vote following a veto).2® The bicameralism and presentment require-
ments force the Senate, the House of Representatives, and the President to take a
public position on what they find necessary to regulate society and on the conduct
that they find it reasonable to outlaw, encourage, support, or protect. The require-
ment that Congress and the President collaborate to pass a “Law” also enables the
electorate to decide whether Senators, Representatives, and the President should re-
main in office or be turned out every two, four, or six years. The Article I lawmaking
procedure therefore not only offers the opportunity for reasoned consideration and
debate over the merits of proposed legislation, but also—and perhaps more impor-
tantly—provides voters with a basis for holding elected federal officials politically
accountable for the decisions they make.

At the same time, the Supreme Court has permitted Congress to delegate to fed-
eral administrative agencies the ability to adopt implementing rules and regulations
that have the force and effect of law. With only two exceptions now almost 80 years
0ld,29 the Supreme Court has upheld over an Article I challenge every act of Con-
gress delegating authority to a federal agency to implement a statute through
rules.30 In each case, the Court upheld the delegation on the ground that Congress
had identified an “intelligible principle” for the agency to use in determining how
to exercise its delegated but limited authority.3!

The Lacey Act, however, contains no principle of any kind limiting the “law” a
foreign nation may adopt that triggers the act. The act does not specify what foreign
laws trigger criminal liability, does not limit a foreign nation’s ability to make that
decision, does not identify any factors that a federal court should consider in decid-
ing what is a foreign “law,” and does not even say how a federal court should go
about selecting among conflicting interpretations of foreign law offered by different
foreign agencies.

The Lacey Act simply incorporates whatever “law” a foreign nation has adopted
and whatever interpretation that nation may place on its “law.”32 The act offers “lit-
erally no guidance for the exercise of discretion” a foreign nation or a federal
court.33 Even under the most charitable reading of the Supreme Court’s cases, the
Lacey Act violates Article I.

Several circuit courts have rejected Article I nondelegation challenges to the
Lacey Act.34 Their rationales for rejecting that argument, however, are utterly
unpersuasive.

The Third Circuit concluded that the Lacey Act treats the violation of a foreign
law as “simply a fact entering into the description of the contraband article.” 35 The
text of the Lacey Act, however, makes proof that a defendant violated foreign law
an essential element of an offense by making it a crime to import flora or fauna

28See INS v. Chadha, 462 U.S. 919 (1983); ¢f. Clinton v. City of New York, 542 U.S. 417
(1988) (Article I requires the same process in order to repeal or amend an existlng law).

29 See A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Refining
Co. v. Ryan, 293 U.S. 388 (1935).

30 See, e.g., Whitman v. Am. Trucking Ass’ns, 531 U.S. 457 (2001); Mistretta v. United States,
489 U.S. 361 (1989); Yakus v. United States, 321 U.S. 414 (1944); J.W. Hampton, Jr. & Co. v.
United States, 276 U.S. 394 (1928); United States v. Grimaud, 220 U.S. 506 (1911); see also INS
v. Chadha, 462 U.S. 919, 953 n.16 (1983) (distinguishing administrative rulemaking from the
Article I lawmaking process because agencies “cannot reach beyond the limits of the statute”
creatlng them”).

31 See, e.g., Whitman, 531 U.S. at 472 (quoting J.W. Hampton, 276 U.S. at 409).

32 See Michael C. Dorf, Dynamic Incorporation of Foreign Law, 157 U. PA. L. REv. 103, 105
(2008) (“dynamic incorporation does delegate lawmaking authority”).

33 See, e.g., Whitman, 531 U.S. at )

34 See, e.g., United States v. Lee, 937 F.2d 1388, 1393-94 (9th Cir. 1991); United States v.
Rioseco, 845 F.2d 299 (11th Cir. 1988); United States v. 594,464 Pounds of Salmon, 871 F.2d
824, 829-30 & n.9 (9th Cir. 1989); United States v. Molt, 599 F.2d 1217, 1219 n.1 (3d Cir. 1979);
¢f. United States v. Bryant, 716 F.2d 1091, 1094-95 (6th Cir. 1983) (rejecting argument that
the act impermissibly delegates federal lawmaking authority to the states); Rupert v. United
States, 187 F. 87, 90-91 (8th Cir. 1910) (same).

35See United States v. Molt, 599 F.2d 1217, 1219 n.1 (3d Cir. 1979) (“The Act does not dele-
gate legislative power to foreign governments, but simply limits the exclusion from the stream
of foreign commerce to wildlife unlawfully taken abroad. The illegal taking is simply a fact en-
tering into the description of the contraband article * * *.”).
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in violation of any foreign law. The most natural reading of the text is that a viola-
tion of a foreign law is a predicate for a violation of the act.

The Ninth Circuit determined that a foreign law violation is not an element of
the offense, but is simply a matter for the government to consider in its exercise
of prosecutorial discretion.36 Nothing in the text of the Lacey Act, however, remotely
hints that the statute is designed to identify instances in which the government
may or should exercise prosecutorial discretion. The term “discretion” can be found
nowhere in the Lacey Act, and for good reason. It has been settled law for more
than a century that the government enjoys discretion over prosecutorial decisions,37
so it makes no sense to read the Lacey Act as granting or reaffirming that principle.

The Eleventh Circuit held that Congress decided what should be made a crime.38
But that only begins the analysis. Congress said nothing about the type of laws that
are incorporated (civil vs. criminal) or the form that those laws may take (statutes
vs. regulations vs. judicial decisions). Congress punted those decisions to foreign na-
tions, empowering them to make every decision regarding what “law” incorporated
by the Lacey Act. That is what Article I forbids.

B. The Article II Appointments Clause

The Constitution contemplates that Congress may create executive departments
and give the officials who staff those offices the power necessary to play their roles
in a national government.3? The Article II Appointments Clause is a critical element
in the proper operation of government because it governs the selection of any person
who exercises delegated federal authority.2? By limiting the parties who may ap-
point federal officials, the Appointments Clause is a structural protection against
the arbitrary exercise of federal power.4! The clause guarantees that only parties
who have been properly appointed and therefore (presumably) properly vetted can
exercise such authority.42 In addition, the clause ensures that any official exercising
federal power can be removed for misconduct, incompetence, or for other reasons.4>
Finally, the requirement that a specific individual be appointed consistently with
Article II ensures that there always will be a person with authority to make a final
agency determination that can be challenged in an Article IIT court.44

The Lacey Act, however, does not vest lawmaking authority in a federal official.
Instead, the statute delegates that power to a foreign nation. That difference 1s crit-
ical. The Supreme Court’s decisions rejecting Article I challenges to the delegation
of federal authority involved a handoff of federal lawmaking power to officials in the
executive branch who must be appointed to their positions in compliance with the
Appointments Clause. Article II forbids Congress from vesting federal lawmaking
power in any person not appointed in compliance with that provision. By definition
that prohibition applies to foreign officials, who are selected in accordance with the
laws of their own nations, not ours. The Lacey Act effectively hands a portion of
the federal lawmaking power over to a foreign state that is unaccountable to any
branch of the federal government or to the American public. In so doing the Lacey
Act not only disrupts the carefully balanced federal scheme for allocating govern-

36 See United States v. 594,464 Pounds of Salmon, 871 F.2d 824, 830 (9th Cir. 1989) (“[TThe
Act does not call for the assimilation of foreign law into federal law. Rather, the Act merely
provides that once a violation of a foreign law has occurred, that fact will be taken into account
by the government official entrusted with enforcement.”).

37 See The Confiscation Cases, 74 U.S. (7 Wall.). 454, 457 (1868).

38 See United States v. Rioseco, 845 F.2d 299, 302 (11th Cir. 1988) (citations omitted) (“Con-
gress has made it a United States crime to take, to sell, or to transport wildlife taken in viola-
tion of any foreign law relating to wildlife . . .. Congress, itself, has set out the penalties for
violation of these Lacey Act provisions . . .. Thus, Congress has delegated no power, but has
itself set out its policies and has implemented them.”); accord United States v. Guthrie, 50 F.3d
936 (11th Cir. 1995) (following Rioseco).

39 See, e.g., U.S. CONsT. art. II, §2, cl. 1 (the Opinion Clause); id. cl. 2 (the Appomtments
Clause). For instance, Congress has the power to create “Post Offices and postal Roads,” U.S.
CoNsT. art. I, §8, cl. 7, but the Framers did not expect that the President would dehver the
mail.

40 See, e.g., Buckley v. Valeo, 424 U.S. 1, 126 (1976) (“[Alny appointee exercising significant
authority pursuant to the laws of the United States is an ‘Officer of the United States,” and
must, therefore, be appointed in the manner prescribed by [the Appointments Clause].”).

41See, e.g., Freytag v. Comm’r, 501 U.S. 868, 880 (1991) (“The Appointments Clause prevents
Congress from dispensing power too freely; it limits the universe of eligible recipients of the
power to appoint.”).

42See, e.g., Pub. Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 483—-84 & n.4 (1989) (Kennedy,
dJ., co)ncurring) (quoting THE FEDERALIST No. 76, at 455-56 (A. Hamilton) (Clinton Rossiter, ed.,
1961)).

43 See, e.g., Free Enterprise Fund v. PCAOB, 130 S. Ct. 3138, 3146-47 (2010).

44The likely vehicle would be a lawsuit brought under the Administrative Procedure Act, 5
U.S.C. §704 (2006). See, e.g., Sackett v. EPA, 132 S. Ct. 1367, 1371-72 (2012).
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mental authority, but also deprives the electorate of information vital to hold mem-
bers of Congress and the President politically accountable for their actions and
those of their appointees. As far as Article II of the Constitution is concerned, dele-
gating federal government authority to a foreign official is not materially different
from delegating lawmaking authority to a private party. Article II does not permit
that type of delegation.

C. The Fifth Amendment Due Process Clause

The Due Process Clause also forbids the delegation of substantive lawmaking au-
thority to a private party. The Supreme Court has resolved several cases in which
a state or the federal government has delegated governmental authority of one type
or another to just such parties. For example in Eubank v. City of Richmond*5 the
municipality passed an ordinance, enforceable by a fine, authorizing parties who
owned two-thirds of the property on any street to establish a building line barring
further house construction past the line and requiring existing structures to be
modified to conform to that line. The Supreme Court ruled that the ordinance vio-
lated the Due Process Clause because it created no standard for the property owners
to use, permitting them to act for their self-interest or even arbitrarily.46 In two
later cases—Washington ex rel. Seattle Title Trust Co. v. Roberge,*” and Carter v.
Carter Coal Co.*8—the Court relied on Eubank in ruling that those laws also uncon-
stitutionally delegated standardless government authority to private parties.4®
Eubank, Roberge, and Carter Coal therefore stand for the proposition that it is im-
permissible to vest governmental authority in private parties who are neither le-
gally nor politically accountable to other government officials or to the electorate.

In other private delegation cases—such as Cusak v. Chicago,° New Motor Vehicle
Bd. v. Fox Co.,5' and Hawaii Housing Auth. v. Midkiff52—the Supreme Court
upheld the vesting of state authority in private parties. The laws at issue there,
however, left final decisionmaking authority in the hands of a state official.53 The
Lacey Act, by contrast, leaves it entirely up to a foreign nation to decide what it
will deem a “law.” The decisions in Cusak, New Motor Vehicle Bd., and Midkiff
therefore do not justify the delegation that the Lacey Act accomplishes.

45226 U.S. 137 (1912).

46d. at 140-44.

47278 U.S. 116 (1928). In Roberge, a trustee of a home for the elderly poor sought to obtain
a permit to enlarge the facility to allow additional parties to reside there. A Seattle zoning ordi-
nance limited buildings in the relevant vicinity to single-family homes, public and certain pri-
vate schools, churches, parks, and the like, but empowered the city to grant a zoning variance
if at least one-half of the nearby property owners consented. Id. at 50-51 & n. 1. The city build-
ing superintendent denied the permit because the adjacent property owners had not consented
to the variance, and the trustee sued. Relying on Eubank, the Court held that, while zoning
ordinances are generally valid, the Seattle ordinance was unconstitutional as applied in those
circumstances because it enabled the nearby property owners to deny a variance for their own,
capricious reasons. Id. at 121-22.

48298 U.S. 238 (1936). Carter Coal involved delegation challenge to the Bituminous Coal Con-
servation Act of 1935, ch. 824, 49 Stat. 991 (1935). The act authorized local coal district boards
to adopt a code fixing agreed-upon minimum and maximum prices for coal. The act also allowed
producers of more than two-thirds of the annual tonnage of coal and a majority of mine workers
to set industry-wide wage and hour agreements. Shareholders of other coal producers argued
that the act unlawfully delegated federal power to private parties. Relying on Eubank and
Roberge (and A.L.A. Schechter Poultry Co. v. United States, 295 U.S. 495 (1935), which held
invalid a similar delegation of authority under the National Industrial Recovery Act, ch. 90, 48
Stat. 195 (1933)), the Supreme Court held that the act vested federal power in the hands of
a party interested in the outcome of a business transaction. 298 U.S. at 311.

49 See also City of Eastlake v. Forest City Enters., Inc., 426 U.S. 668 (1976) (noting and distin-
guishing the Eubank and Roberge cases without criticizing them or suggesting that they no
longer are good law).

50242 U.S. 526 (1917).

51439 U.S. 96 (1978).

52467 U.S. 229 (1984).

53In Cusak, a Chicago ordinance prohibited the erection of billboards in residential commu-
nities without the consent of a majority of the residents on both sides of the relevant street.
242 U.S. at 527. The Court distinguished Eubank on the ground that the Richmond ordinance
allowed a majority of local residents to impose a restriction, while the Chicago ordinance allowed
a majority of local residents to lift an otherwise valid prohibition. Id. at 527, 531. New Motor
rejected a due process delegation challenge to a state law directing a state agency to delay vehi-
cle franchise establishments and locations when an existing dealer objects. 439 U.S. at 108-09.
Relying on New Motor, Midkiff rejected the argument that due process prohibits a state from
allowing private parties to initiate the eminent domain condemnation process. 467 U.S. at 243
n.6.
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II1. Solutions For Those Problems
There are some solutions for those problems.54

A. Eliminate Domestic Criminal Liability for a Violation of Foreign Law

The first, best, and easiest to implement is to eliminate domestic criminal liability
for a violation of a foreign law. If no one can be expected to or should be required
to know foreign law, there is no need for a criminal statute exposing anyone to that
liability. Tort and administrative remedies can and should be sufficient remedies.
B. Require the Government to Prove that a Person Acted “Willfully”

A second solution is to require the government to prove that the defendant acted
“willfully.” That requirement ensures that the criminal law reaches only evil-minded
individuals, those who knew what foreign law prohibited and who intended to vio-
late it nonetheless.

C. Adopt a Mistake of Law Defense

A third solution is to apply a mistake of law defense. A mistake of law defense
would exonerate a person who reasonably believed that what he or she did was not
a crime. Imposing criminal liability in those circumstances would unjustly punish
a morally blameless individual.

D. Identify the Foreign Laws

Finally, Congress could identify and update as necessary the specific foreign
“laws” that trigger criminal liability or could direct the Justice Department to do
S0.

Conclusion

The question for this hearing is not whether the federal government should assist
foreign governments enforce their own domestic laws, whether logging occurs over-
seas in violation of some foreign law, or whether there are domestic economic bene-
fits or worldwide environmental gains from limiting the importation of foreign tim-
ber and reducing deforestation. The relevant issue is whether it is prudent and con-
stitutional for this nation to use the Lacey Act to attempt to accomplish those objec-
tives via the criminal process. The answer is “No.” The Lacey Act asks far too much
of lawyers, law professors, and judges—let alone the average person. The open-
ended, dynamic, standardless incorporation of foreign law enforced by criminal pen-
alties is unsound as a matter of criminal justice policy and impermissible as a mat-
ter of constitutional law.

Dr. FLEMING. Thank you, Mr. Larkin.
And finally, Mr. Kamenar, you are recognized for 5 minutes.

STATEMENT OF PAUL D. KAMENAR, ESQ., ATTORNEY AT LAW

Mr. KAMENAR. Thank you, Mr. Chairman, Mr. Ranking Member,
members of the Subcommittee. My name is Paul Kamenar, I am
a Washington, D.C. lawyer and legal public policy advisor with
over 35 years experience litigating Federal cases in the Supreme
Court and lower Federal courts, including criminal enforcement of
environmental laws.

As the former Senior Counsel to the Washington Legal Founda-
tion, I was counsel in the McNab case for the three American citi-
zens who were convicted for violating the Lacey Act for importing
frozen lobster tails in plastic bags from Honduras, and sent to pris-
on for over 8 years. I drafted and filed their petition in the Su-
preme Court, which I would like to make available as a copy for
the record.

54 See, e.g., Meese & Larkin, supra note 2, at 738-83; Paul J. Larkin, Jr., A Mistake of Law
Defense as a Remedy for Overcriminalization, 26 A.B.A.J. CRIMINAL JUSTICE 10 (Spring 2013);
Paul J. Larkin, Jr., “The Injustice of Imposing Domestic Criminal Liability for a Violation of
Foreign Law,” THE HERITAGE FOUND., LEGAL MEMO. No. 94 (June 12, 2013), available at
http://thf media.s3.amazonaws.com/2013/pdf/lm94.pdf (last visited June 13, 2013).
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I am testifying today in my personal capacity, and not on behalf
of any other person or organization.

Mr. McNab was a Honduran seafood exporter who shipped the
frozen lobster tails in transparent plastic bags to seafood importers
Mr. Blandford and Schoenwetter in the United States, where the
shipments were subject to inspection and cleared by U.S. Customs
and the Food and Drug Administration.

February 1999, the ship was seized, but they were not told why
it was seized. Over the next 6 months, National Marine Fisheries
Service agents traveled back and forth to Honduras, trying to fig-
ure out what Honduran law regulation might have been violated.
They concluded that three might be involved. One, the size regula-
tion limiting the size of lobster tails to less than 5.5 inches, or
under 4 ounces. Packaging regulations said that the seafood must
be packed in a cardboard box, instead of plastic bags, and an egg-
bearing regulation prohibited capturing egg-bearing lobster tails.

Armed with rulers to measure the catch, the Federal agents de-
termined that only 3 percent of the catch was undersized, a very
low percentage that would not be unusual in catching and proc-
essing 70,000 pounds of lobster tails.

While the government expected the importers to be aware of this
regulation, apparently the U.S. Government was not. Indeed, in
their weekly public posting of all frozen seafood prices to the indus-
try, the National Marine Fisheries Service listed prices of 2-ounce
and 3-ounce lobster tails from Honduras in their price list. How-
ever, the packaging was such that the entire 70,000 pounds was
shipped in plastic bags. By the way, these lobsters were neither en-
dangered nor threatened. And, therefore, the entire shipment be-
came illegal and subject to forfeiture. And it was this procedural
regulation that resulted in the Draconian sentence of 8 years in
prison.

To reiterate, while over 90 percent of the shipment did not con-
tain illegal lobsters or contraband, as critics have claimed, they
were legal lobsters, simply packed in the wrong packaging. Not sat-
isfied with the Lacey Act violations, the Federal prosecution
charged them with smuggling. Now, how could the shipment of
these lobster tails in clear, transparent bags going through Cus-
toms and FDA inspection constitute smuggling?

Well, for Federal prosecutors, that was like shooting fish in a
barrel. Anyone who brings in the United States merchandise “con-
trary to law” is guilty of smuggling. And since these were packed
in the wrong packaging, that was contrary to law, and therefore,
you are smuggling. Therefore, if you bought it in opaque cardboard
boxes which had to be pried open to see what was in it, that was
not smuggling. But if you bought it in clear, transparent bags, that
is smuggling.

“Oh, did you pay for this seafood? Well, I guess we will have to
charge you with money laundering.” Well, they paid for it. They
had their invoices and bills of lading. And hence, they were sen-
tenced up to 97 months.

Now, on appeal in the 11th circuit the Honduran Government
and its agencies filed the brief saying that the official position of
the Honduran Government was that all three of these regulations
were either void or of no legal effect. In short, none of the defend-



140

ants could have been prosecuted in the Honduras for violating
these regulations. And the opinion in the 11th circuit, the court
upheld it. But in the strong dissent, Judge Fay said, “What was
thought to be a crime turns now not to be a crime.”

As for whether foreign regulations should be covered, the court
of appeals said that it was. However, as we know, the Lacey Act
precludes importing seafood, et cetera, that violates any U.S. law
or regulation, any State law or regulation, any tribal law or regula-
tion. But when it came to foreign law, it didn’t say any foreign law
or regulation, it just said foreign law. And, indeed, in the 1981
amendments, Congress considered and rejected an expansive defi-
nition of foreign law to include foreign law and regulations, and
struck that provision down. In short, Congress meant what it said
and said what it meant, and the courts are not to rewrite the legis-
lation.

In conclusion, my recommendations, along with Mr. Larkin, is
that if Congress intended to incorporate foreign laws and regula-
tions, then Congress should say so expressly, and not leave it to
the courts to rewrite the legislation that Congress enacted.

Moreover, in order to give proper notice to the public and regu-
lated community, these enforcement agencies should have a data
base of all the valid regulations, edicts, decrees, and alike that are
applicable in the Lacey Act. And finally, Congress should decrimi-
nalize the Lacey Act. At a minimum, if the foreign country uses
only civil or administrative penalties, so should the U.S. Govern-
ment, rather than using the heavy hand of criminal penalties and
excessive prison terms. Thank you.

[The prepared statement of Mr. Kamenar follows:]

Statement of Paul D. Kamenar, Esq., Attorney at Law

Mr. Chairman, Mr. Ranking Member, and Members of the Subcommittee:

My name is Paul D. Kamenar, a Washington, D.C. lawyer and legal public policy
advisor with over thirty-five years experience litigating federal cases in the U.S. Su-
preme Court and lower federal courts, including cases involving abusive criminal en-
forcement of environmental laws such as the Clean Water Act, Endangered Species
Act, and the Lacey Act. I am also a Senior Fellow of the Administrative Conference
of the United States and Member of its Judicial Review Committee. I guest lecture
at the U.S. Naval Academy on National Security Law, which includes a discussion
of how certain environmental laws have hampered military training exercises. I was
also a Clinical Professor of Law at George Mason University Law School and Ad-
junct Professor at Georgetown University Law Center where I taught a separation
of powers seminar.

As the former Senior Executive Counsel of the Washington Legal Foundation, I
litigated constitutional and regulatory cases, testified before Congress on environ-
mental enforcement and oversight, and participated in symposia and conferences on
overcriminalization. Of relevance to this hearing, I was counsel in McKinney v. U.S.
Dep’t of Treasury, 799 F.2d 1544 (Fed. Cir. 1986) representing Members of Congress
and the International Longshoremen’s Union to stop the illegal importation of goods
from the former Soviet Union, including lumber, made by forced labor in violation
of Section 307 of the Smoot-Hawley Tariff Act. Of more particular relevance, I was
counsel to three American citizens who were convicted of violating the Lacey Act
for importing frozen lobster tails from Honduras and sentenced to prison for over
eight years and for whom I drafted and filed their petition for writ of certiorari to
the Supreme Court. McNab/Blandford v. United States, 324 F.3d 1266 (11th Cir.
2003), cert. denied, 540 U.S. 1177 (2004).

I am testifying today in my personal capacity and not on behalf of any other per-
son or organization. While I fully subscribe to the views of the other witnesses who
are critical of the Lacey Act’s overly broad and unconstitutional reach with respect
to the enforcement of all foreign laws and regulations regulating their wildlife and
plants, I will focus my testimony on the McNab case as an example of just how the
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Lacey Act’s reference to foreign law has been abused and misinterpreted by the
courts.

Foreign Law Enforcement under the Lacey Act: United States v. McNab

David McNab was a Honduran fisherman who owned and operated fishing vessels
that caught spiny lobsters up to 350 miles off the coast of Honduras. After his catch
was inspected at Roatan Island, Honduras, he would ship the frozen spiny lobster
tails in clear transparent plastic bags to seafood importers Robert Blandford and
Abner Schoenwetter in the United States where the shipments were subjected to in-
spection and cleared by U.S. Customs and the Food and Drug Administration. The
lobsters were then sold to seafood dealers, including Diane Huang, for further proc-
essing and then resold to restaurants such as Red Lobster. These shipments were
made over the years with no question as to their lawfulness.

On February 5, 1999, after receiving an anonymous facsimile that the shipment
coming in that day may contain allegedly “undersized lobster tails” (i.e., those that
were under four ounces), armed agents from the National Marine Fishery Services
(NMFS) seized the vessel. Blandford, Schoenwetter, and McNab were not advised
why the vessel was being seized. Several weeks later, the lobster tails were trans-
ferred from the ship to a facility in Florida. Over the next six months, NMFS agents
traveled back and forth to Honduras to determine what if any Honduran laws or
regulations might have been violated. They concluded that three Honduran regula-
tions or laws may have been violated: 1) a regulation limiting harvesting of spiny
lobsters whose tails are less than 5.5 inches (or under 4 ounces); 2) a regulation de-
tailing how the seafood is to be packaged, namely, in cardboard boxes; and 3) a pro-
vision that prohibits capturing egg-bearing female lobsters. NMFS agents finally
began their inspection of the shipment.

Armed with rulers, they determined that only three percent of the catch was un-
dersized according to the Honduran size regulation—a very low percentage that
would not be unusual in catching and processing 70,000 pounds of lobster tails.
While the NMFS expected the importers to be aware of this foreign regulation, ap-
parently the United States government was not. Indeed, in their weekly public post-
ing of all frozen seafood prices to the industry, the NMFS listed Spiny Lobster Tails
from Honduras as selling for $8.75 for those weighing two ounces; $9.95 for those
weighing three ounces, and $12.25 for those weighing four ounces. A copy of the
price list is attached hereto. Thus, not only was it against the financial interest of
the U.S. seafood dealers to import smaller lobster tails, but also the federal govern-
ment even had an official price list for them.

Similarly, the NMFS determined that a small percentage of the catch was egg-
bearing, allegedly in violation of another Honduran law. However, the entire catch
of 70,000 pounds of spiny lobster—a species which was neither endangered nor
threatened—were shipped in transparent plastic bags instead of cardboard boxes,
and the entire shipment thus became “illegal” and subject to forfeiture. Not satisfied
with the substantial forfeiture and severe civil penalties available, and despite the
fact that the importers were advised that NMFS was only trying to build a civil case
against Mr. McNab, federal prosecutors filed felony criminal charges against
McNab, Blandford, Schoenwetter, and Huang. As Mr. Schoenwetter testified a few
years ago on the topic of overcriminalization before the House Subcommittee on
Crime, then Chaired by Congressman Bobby Scott, armed agents from the FBI, IRS,
and NMFS searched Mr. Schoenwetter’s home in the early morning, herding his
wife, mother-in-law, and his young daughter in the living room in their night
clothes, ordering them to be quiet. A few days later armed agents returned at 6:00
a.m. to arrest Mr. Schoenwetter. None of the defendants had ever before been
charged with any offense, but were hard-working small businessmen trying to make
a living.

Smuggling and Money Laundering Charges

The U.S. defendants were charged with violating the Lacey Act for importing fro-
zen lobster tails in violation not of any U.S. law or regulation, or any State law or
regulation, but of the Honduran regulations regarding size and packaging. As will
be discussed, it was this technical packaging violation that dictated the draconian
sentence of over eight years in prison. The U.S. defendants were not charged with
violating the egg-bearing provision. Not satisfied with invoking the Lacey Act’s fel-
ony provisions which provide a maximum punishment of five years for the worst vio-
lation, overzealous Justice Department prosecutors started to pile on with additional
felony counts of smuggling and money laundering which, if sustained, would add
more prison time to be served by these hardworking citizens.

One might be forgiven if one were to ask how could the shipment of these lobster
tails in clear transparent plastic bags that went through Customs and FDA inspec-
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tion constitute smuggling. After all, one would normally consider a smuggling sce-
nario where illegal or endangered wildlife or parts are concealed in luggage or simi-
lar containers. Indeed, the trial judge was puzzled as to how the defendants’ conduct
constitutes smuggling. But for the federal prosecutors, making a smuggling case was
like shooting fish in a barrel. After all, under 18 U.S.C. 545, anyone who brings into
the United States merchandise “contrary to law” is guilty of smuggling, subject to
a prison term of up to 20 years. So if the lobster tails were shipped in opaque card-
board boxes which would have to be pried open to see what was inside, then that
would not constitute smuggling; however, if they were transported in clear trans-
parent plastic bags and inspected by Customs and the FDA, then, according to the
Justice Department, that constitutes smuggling. Under this definition, any violation
of the Lacey Act’s foreign law provision, even if it were an administrative, civil or
misdemeanor violation, can easily be prosecuted as a felony smuggling offense since
the seafood, wildlife, or plant was imported “contrary to law.”

The prosecutors were still not finished. Did the importers pay for this seafood?
Of course they did. They had invoices, cancelled checks, and bills of lading that were
turned over to NMFS showing that they paid for the seafood as they have been for
several years in the normal course of business. So now the prosecutors added money
laundering charges. One would normally consider money laundering as “laundering”
cash proceeds from drug deals through an offshore bank and the like. Even the trial
judge also was puzzled as to how this offense could be considered money laundering.
Yet the money laundering statute, 18 U.S.C. 1957 and 1956(h), is written in such
a way that the conversion of the sale of unlawful goods—here, the lobsters “ille-
gally” packed in plastic bags—constitutes felony money laundering charges. Again,
the money laundering provision used this way can be used in almost any Lacey Act
violation where goods are sold. And the Justice Department always adds a con-
spiracy count for good measure in cases where two or more violators are involved.
Accordingly, those who characterize the McNab defendants as being notorious
“smugglers” and “money launderers” as well as Lacey Act violators are being dis-
ingenuous and misleading.

As unfair as the heavy-handed prosecution was, it was made all the more trou-
bling in that questions were raised at trial requiring a separate hearing as to
whether the Honduran regulations at issue were even valid under Honduran law.
The defendants’ expert witness testified that the cardboard container regulation was
invalid inasmuch as the enabling legislation giving rise to that regulation was re-
pealed in 1995; the size regulation was procedurally defective in its promulgation;
and the egg-bearing provision was repealed with retroactive effect. Nevertheless, the
trial court accepted the testimony (later recanted) of a mid-level legal advisor to the
Honduran Agriculture Department that the laws were valid.

All the defendants were convicted, and due to the value of the entire “illegal”
shipment packed in plastic bags, the Court applied the then mandatory Sentencing
Guidelines which were based on the total gross value of the “smuggled” goods, not
the net profits. The Court imposed draconian sentences of 97 months (eight years
and one month) on McNab, Blandford, and Schoenwetter and 24 months on Huang.
That sentence greatly exceeded the punishment for more serious crimes. See, e.g.,
United States v. McPhee, 336 F.3d 1269 (11 Cir. 2003) (57-month sentence for intent
to distribute 100 kilograms of marijuana aboard a vessel).

Although the maximum sentence under the Lacey Act was five years, to meet the
97- month sentence, the Court was forced to make the sentence of some charges con-
secutive with others rather than concurrent as is usually the case. In short, the
statutory maximum became the mandatory minimum, and was especially excessive
because parole has been eliminated in the federal system. Keep in mind that what
drove these excessive sentences were goods that were not considered contraband per
se, but what has been referred to as “derivative contraband,” namely, violations of
procedural rules regulating shipping or transporting. McNab was immediately incar-
cerated while the American defendants were allowed on bail pending appeal.

During the appeal, McNab challenged the validity of the size limit law in the Hon-
duran courts and prevailed. Nevertheless, the federal district court rejected any
post-conviction challenge to the law. On appeal to the Eleventh Circuit, the Hon-
duran Government and its agencies filed an amicus brief noting that all three of
the regulations were either void or of no legal effect. In short, none of the defend-
ants could have been prosecuted in Honduras for violating these regulations. As
noted, the government’s star witness at trial from Honduras recanted her testimony.

In a 2-1 opinion, the Eleventh Circuit upheld the convictions, refusing to give any
deference to the official position of the Honduran government as to the validity of
their own laws but deferred to federal prosecutors as to the meaning of the foreign
law. As Circuit Judge Fay remarked in his strong dissent, “what was thought to be
a crime turns out not to be a crime under Honduran law” and that the convictions
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should be reversed. That would be the outcome under our system if a defendant
were convicted of a law found defective on appeal. See United States v. Goodner
Bros. Aircraft, 966 F.2d 380 (8th Cir. 1992). The Circuit Court also rejected the ar-
gument with little analysis that even if the regulations were valid, the Lacey Act
only makes it unlawful to import goods in violation of “foreign law,” not a country’s
regulations, edicts, or decrees, of which there are thousands.

Petition for Writ of Certiorari Judicial Deference to Foreign Governments

In their petition for writ of certiorari, the defendants argued that the Supreme
Court should hear the case because the defendants’ Due Process rights were violated
since they were not tried on the basis of a valid law but rather on ones that were
void or defective Honduran regulations that were incorporated by reference in the
Lacey Act. Moreover, due to the nature of our global economy (and now, the expan-
sive reach of the Lacey Act Amendments of 2008 to include plants and plant prod-
ucts), this case presented an exceptionally important question of the level of def-
erence the courts should afford the official views of a foreign government in deter-
mining the meaning of their own laws. Indeed, the decision of the Eleventh Circuit
conflicted with the decisions of the Supreme Court itself and other circuits where
“substantial deference” is accorded a foreign government’s views of its own laws in
other contexts, such as tax laws and the like. Indeed, ignoring the foreign country’s
views of its own laws undermines the Lacey Act which its proponents claimed in
1981 as aiding “foreign nations in enforcing their own wildlife laws.” 127 Cong. Rec.
4737 (1981) (remarks of Senator Chafee).

In short, while it is grossly unfair and constitutionally suspect to require U.S. citi-
zens to comply with foreign law by incorporating those laws wholesale by reference
in the Lacey Act, at a minimum, the interpretation of those laws should be within
the province of the foreign nation, not federal prosecutors, and substantial deference
should be provided to that interpretation.

“Foreign Law” Does Not Include Foreign Regulations

In addition—and of particular relevance to this hearing—the American defend-
ants sought review in the Supreme Court of the Eleventh Circuit’s facile conclusion
that “foreign law” includes the myriad of foreign regulations and the like, including
the (invalid) ones from Honduras invoked by the prosecutors in the McNab case.
With scant analysis of the text and legislative history of the Lacey Act, the Eleventh
Circuit followed the equally flawed decisions of the Ninth Circuit in concluding that
“foreign law” also constitutes “foreign regulations” and similar provisions. See
United States v. 594,464 Pounds of Salmon, 871 F.2d 824 (9th Cir. 1991) and United
States v. Lee, 937 F,.2d 1388, 1391-92 (9th Cir. 1991).

Both the Eleventh Circuit and Ninth Circuit ignored fundamental rules of statu-
tory construction by disregarding the language used by Congress regarding the ap-
plicability of foreign law. The Lacey Act expressly prohibits the importation of wild-
life that violates any “law, treaty, or regulation” of the United States” (16 U.S.C.
3372(a)(1)); any “law or regulation of any State”(16 U.S.C. 3372 (a)(2)(A)); and “any
tribal law” (16 U.S.C. 3372(a)(1)) further defined as meaning “any [tribal] regulation

. . or other rule of conduct enforceable by any Indlan tribe . . ..” 16 U.S.C.
3371(a)(c) However, with respect to the term “foreign law,” Congress did not include

“regulation” to encompass that term. If Congress wanted to include foreign regula-
tions, it could have easily done so. Indeed, it clearly decided not to do so in the 1981
amendments.

The pre-1981 version of the Lacey Act admittedly did proscribe the transportation
of wildlife “in violation of any law or regulation of any State or foreign country” (for-
merly 18 U.S.C. 43(a)(2)). During the 1981 amendment process, however, when the
original Lacey Act was actually repealed in toto along with the Black Bass Act, Con-
gress considered and rejected an expansive definition of “foreign law” in the original
Senate bill. See S. 736, 97th Cong., 1st Sess., 127 Cong. Rec. 4738 (March 19, 1981)
(“foreign law’ means law or regulations of a foreign country . . ..”) (emphasis
added). In the final version of the bill as passed by the Senate, this definition was
replaced with the current version of “foreign law” without including “regulations.”
In short, Congress had the opportunity to adopt a broader definition of foreign law
and did not do so. By both repealing the pre-1981 version of “foreign law or regula-
tion” provision and rejecting the broad proposed definition, Congress meant what it
said and said what it meant. It was impermissible for the Ninth and Eleventh Cir-
cuits to rewrite the law to suit their view of what “foreign law” should mean.

The Supreme Court unfortunately denied review and has not ruled on this impor-
tant issue; consequently this expansive view of “foreign law” is only valid in the
Ninth and Eleventh Circuits. At a minimum, it was incumbent on Congress in 2008
when it amended the law as it is today to make it clear in statutory language
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whether “foreign law” encompasses the myriad of foreign regulations and decrees,
many of which are unknown to the American public and importers.

Even the Eleventh Circuit agreed that the meaning of “foreign law” is ambiguous
with respect to whether it encompasses foreign regulations. But under Due Process
and the Rule of Lenity, the language of a statute that is enforced criminally should
be strictly construed in favor of the defendant. See United States v. Universal C.I.T.
Credit Corp., 344 U.S. 218, 221-22 (1952); Dunn v. United States, 442 U.S. 100, 112
(1979).

In short, Congress is the body constituted under Article I of the Constitution to
make laws, not the courts or foreign governments. If Congress intended to incor-
porate foreign laws and regulations, then fairness requires that the enforcement of
those foreign laws under the Lacey Act be treated as they would be in the foreign
country, namely, administratively or civilly rather than criminally as many foreign
regulations so provide. Moreover, in order to provide proper notice to the public and
the regulated community, the enforcing agencies should have a database of all the
valid foreign regulations, edicts, decrees, and the like that are applicable to the nat-
ural resource at issue.

Incorporating “Foreign Regulations” in the Lacey Act Is Inconsistent With
the Congressional Review Act

In addition to the constitutionally suspect “foreign law” provision of the Lacey Act
to include “foreign regulations,” the incorporation of “foreign regulations” into a do-
mestic law without specifying which foreign regulations are required to be obeyed
violates the letter and spirit of the Congressional Review Act (CRA), 5 U.S.C. 801
888. The CRA requires each federal agency to send its covered final rules to the
Comptroller General at the Government Accountability Office (GAO) and to both
houses of Congress “[blefore [such rules] can take effect.” 5 U.S.C. 801(a)(1)(A).

The CRA was enacted in 1996 to give Congress the power to disapprove agencies’
final rules by enacting a joint resolution of disapproval. Senator Don Nickles, a co-
sponsor of the legislation, noted, “As more . . . of Congress’ legislative functions
have been delegated to federal regulatory agencies . . . Congress has effectively ab-
dicated its constitutional role as the national legislature . . .. This legislation will
help to redress the balance, reclaiming for Congress some of its policymaking au-
thority . . ..” Joint Statement of House and Senate Sponsors, 142 Cong. Rec. S3683
at S3686 (daily ed. April 18, 1996). While a limited category of rules are exempt
from CRA’s coverage, other rules, such as those governing “foreign affairs” which
are otherwise exempt from notice and comment under the Administrative Procedure
Act, are most notably not excluded from coverage under the CRA. Accordingly, a
strong argument can be made that to the extent “foreign regulations” are incor-
porated in the Lacey Act, those “regulations” are subject to the CRA and must be
submitted to Congress before they may take effect.

Conclusion

The Lacey Act violates the Rule of Law and gives prosecutors too much enforce-
ment power by incorporating “foreign law” and unspecified “foreign regulations” into
the law’s reach, especially with respect to criminal prosecutions where an individ-
ual’s liberty is at stake.

The prosecution in the McNab case illustrates how the Lacey Act can be abused
and how easy it is for the Justice Department to include smuggling and money laun-
dering felony charges where more reasonable civil and administrative remedies are
available and which would better serve the interests of justice and the environment.

I look forward to answering any questions the Committee may have. Thank you.

Dr. FLEMING. Thank you, Mr. Kamenar. At this point we will
begin Member questioning of the witnesses. To allow all Members
to participate, and to ensure we can hear from all witnesses today,
Members are limited to 5 minutes for their questions. However, if
Members have additional questions, we can have more than one
round of questioning. I now recognize myself for 5 minutes.

I have a yes-or-no question for the panel. You will have a chance
to explain anything later, if you would like. But my question is
this. Do you think that the Lacey Act, a bill, law, that is 113 years
old now, was and is a good idea, that it has a value to protect the
illegal importation of living substances, or post-living substances,
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from other countries? Do you, panel, agree that is well intended?
Starting over here.

Mr. VON BISMARCK. Yes.

Mr. ASNER. It is a great idea.

Ms. ALEXANDER. I am CRS, so I will have to qualify it.

Dr. FLEMING. I figured you would say something like that. That
is OK, we will give you a pass.

Mr. RUBINSTEIN. Provided it is consistent with our legal norms
and our Constitution, yes.

Mr. LARKIN. Yes.

Mr. KAMENAR. Yes, but qualified by making sure that due proc-
ess is applied.

Dr. FLEMING. Right. So, at least conceptually, what could be
wrong with protecting against the illegal importation of substances
that could create, of course, endangered species from other nations?
Well, we will get into that a little bit.

Now, here is another question. And I will start with you, Mr.
Asner. Is it possible that in the wording of the 2008 amendments
to the Lacey Act, we are subjecting United States citizens poten-
tially to Sharia law in certain countries?

Mr. ASNER. I am not familiar with Sharia law, so I don’t know
how it regulates, if at all, the taking of wood or wood products or
plants or plant products. But I can tell you that certainly if Sharia
law says you cannot steal from your neighbor—and I suspect it
does—then, yes, it would incorporate that concept in it.

Now, would it incorporate all concepts of Sharia law? No, because
what it requires is

Dr. FLEMING. Let me get to some others. I understand. I get
your—good answer, thank you. That potentially it could, although
limited, not necessarily all of Sharia law, and I certainly under-
stand that.

Just to point out, countries that we do trade with include Yemen,
Saudi Arabia, Qatar, Pakistan, Iraq, Iran, Afghanistan, Sudan,
parts of Indonesia, Nigeria, and the United Emirates. So certainly
at one point or another, we are likely to interact with this.

Other panel members, our attorneys, do you have any comments
about is there the potential, whether limited, whether expanded,
laws that could be ordinarily found to be unacceptable in this coun-
try, as we know Sharia law often can be, could we in fact be sub-
jecting our own citizens to Sharia law?

Mr. LARKIN. Yes, sir. The Act doesn’t limit the term “foreign
law.}’; Whatever foreign country adopts as its law must be treated
as that.

If I could also add, it is not theft in the United States to capture
wildlife, because no one has a property interest in wildlife. So it
is—catching fish is not like stealing your neighbor’s car. You have
a property interest in your car. But for fish that are in the rivers
and streams, no one has a property interest in those, so it is not
the same.

Mr. RUBINSTEIN. I think that is right. The fundamental problem
here—and, frankly, it was recognized in a case called United States
Bryant—the laws that you are applying have to be defined so that
the people who are subject to them are able to understand them
and apply them. Michigan is not Madagascar. Indiana is not India.
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And South Dakota is not Saudi Arabia. And, unfortunately, the
Lacey Act doesn’t draw that distinction, at least

Dr. FLEMING. So you are suggesting that if there are laws in
other nations that could be completely at odds with our culture and
our understanding and our own law and our own civilization, that
we could theoretically, by default, be subjecting our citizens to the
laws of that nation.

Mr. RUBINSTEIN. That is correct.

Mr. KAMENAR. I would also agree. I mean you could think of
other examples, as well. Let’'s assume that Venezuela and Bolivia,
which is going to offer asylum to William Snowden, were to have
a law saying that none of their exports could be shipped to the
United States, because they don’t like the United States, or we are
an ally with Israel, or something like that. Therefore, any goods
coming from those countries would violate the Lacey Act. And I
thilak, again, there is another example of where the law can be mis-
used.

Dr. FLEMING. Quickly, before my time runs out, just to throw it
out to the three panelists on this end, do you agree with Mr. Asner
that the Lacey Act does not subject Americans to foreign law?

Mr. LARKIN. It certainly does. The Supreme Court has made
clear that the violation of a statute is a question of law. The stat-
ute here requires proof of a violation of foreign law.

Dr. FLEMING. Yes.

Mr. KAMENAR. And I agree. And what makes it more complicated
is that when the courts are to determine what that foreign law is,
you have days and days of hearings as to what this law means.
And in the McNab case, the Honduran Government said, “Here is
the meaning of these laws. They are invalid under our country.”
And yet the 11th circuit said, “No, we will decide what your law
means.” And because of that they were subjected to these Draco-
nian penalties.

Dr. FLEMING. Real quickly.

Mr. RUBINSTEIN. Yes, it does. Yes.

Dr. FLEMING. OK. All right. My time is up. I yield to the gen-
tleman from the Marianas.

Mr. SABLAN. Thank you. Thank you very much, Mr. Chairman.

I am going to ask all of you two questions. And if you could,
please just give me a yes or no answer. Do you think American con-
sumers have a right to know whether the goods they buy are sto-
len? We will start from the left to the right. Mr. von Bismarck?

Mr. voN BisMARCK. Yes, I do.

Mr. ASNER. Absolutely.

Ms. ALEXANDER. Pass.

Mr. SABLAN. Oh, come on. I mean that is a simple question.

[Laughter.]

Mr. SABLAN. You are a consumer.

Dr. FLEMING. She wants to keep her job.

Ms. ALEXANDER. In terms of CRS I am going to pass.

Mr. SABLAN. All right.

Ms. ALEXANDER. In terms of myself, I would like to know.

Mr. SABLAN. OK, sure. Mr. Rubinstein, sir?

Mr. RUBINSTEIN. Sure, they do. And it would be helpful—

Mr. SABLAN. Yes or no. Yes or no.
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Mr. RUBINSTEIN. Yes, with an explanation.

Mr. LARKIN. Yes, with my earlier explanation.

Mr. KAMENAR. Yes, we should have a data base that has these
goods listed——

Mr. SABLAN. No, no. It is just do they have a right to know
whether the goods they are buying——

Mr. KAMENAR. They have a right to know it by the government
telling them, too, what it is.

Mr. SABLAN. Now my next question is—and let’s start with—MTr.
Kamar?

Mr. KAMENAR. Kamenar.

Mr. SABLAN. All right. My next question, do you think foreign
visitors and companies in the United States should have to abide
by U.S. laws?

Mr. KAMENAR. I am sorry, could you repeat that?

Mr. SABLAN. Do you think foreign visitors and companies in the
United States should have to abide by U.S. laws?

Mr. KAMENAR. Foreign visitors here in the United States have to
comply with U.S. laws?

Mr. SABLAN. Yes.

Mr. KAMENAR. Yes, of course.

Mr. SABLAN. No explanation, but yes. OK. Sir?

Mr. LARKIN. Yes, sir.

Mr. RUBINSTEIN. Yes, sir.

Mr. SABLAN. Ms. Alexander?

Ms. ALEXANDER. I believe that is U.S. law, yes.

Mr. SABLAN. All right. Finally, thank you.

Mr. ASNER. Yes.

Mr. vON BISMARCK. Yes.

Mr. SABLAN. If you are saying that if you don’t understand—I
think it was Mr. Kamenar—if you don’t understand—or one of you.
Maybe Mr. Larkin was saying that if you don’t really understand
the law, then you should not be held responsible for it. Right?

Mr. LARKIN. No. What I said is if a law is not understandable
by a reasonable person——

Mr. SABLAN. If it is not——

Mr. LARKIN [continuing]. You can’t be criminally prosecuted for
it.

Mr. SABLAN. If it is not written in English, so—wow. Really? 1
won’t go there.

Mr. LARKIN. No, no, no, it is OK. I don’t think any—I don’t think
the Supreme Court

Mr. SABLAN. Let me go to Mr. Asner. Mr. Asner, other witnesses
have said it should not be a crime under the Lacey Act to steal
from other countries because people cannot possibly be expected to
know other countries’ laws. But my understanding is that in order
to be criminally responsible under Lacey, someone would have to
know the law, and then break it anyway, like what Gibson Guitar
Corporation did.

Is that the case? And, if so, doesn’t that standard give a lot of
protection to people who just didn’t know better?

Mr. ASNER. Absolutely. That is the law. And I have the advan-
tage of being perhaps the one person in this room who actually has
prosecuted a Lacey Act case. And the burden of proof is on the gov-
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ernment to prove the mental state of the defendant with respect to
the foreign predicate law. And to be very clear, if an individual
does not know the foreign law, does not know he violated the for-
eign law, and in the exercise of due care should not have known
that he violated the foreign law, the person is innocent.

Mr. SABLAN. I am going to—under different venue or cir-
cumstances, I am going to speak to Ms. Alexander eventually. But
Mr. Asner, once again, in his testimony Mr. Kamenar insisted that
the facts of the McNab case showed that the defendant did nothing
wrong, and that a correct interpretation of the law shows they
should not have been found guilty of violating the Lacey Act.

As a lawyer, when the facts are on your side, and the law is on
your side, shouldn’t you win the case? I am sure Mr. Kamenar is
a good lawyer, I don’t doubt that. So is he leaving something out
in his description of the McNab case?

Mr. ASNER. Look

Mr. SABLAN. Everything was in his favor and they lost the case.
Something is wrong here.

Mr. ASNER. Yes. I mean I think the record is pretty clear. You
can go and read the court opinions. I have. You can go read the
briefs. I have. And the facts are extremely different from what is
described here.

He lost the case. And they lost it at the trial level, they lost at
the court of appeals. The Supreme Court didn’t even bother to look
at it. The facts as they describe are not correct. These individuals
were found guilty of knowingly violating the law, and they were
put in jail because of it, appropriately. That is the law.
| Mr. SABLAN. Because we are government rule of law, that is the
aw.

I have one more question for Mr. Asner. In his testimony, Mr.
Asner, Mr. von Bismarck points out that the transnational natural
resources crime has grown incredibly sophisticated. The framers of
the United States Constitution could hardly have envisioned mili-
tarized poaching rings that use disposable mobile phones to avoid
detection, GPS units, and night vision goggles to track their prey,
and helicopters and AK—47s to track it down. So is it appropriate
that both criminal law and interpretation of the Constitution have
evolved to keep pace with criminals?

Mr. AsNER. Well, the Lacey Act has evolved to take account of
the changes in law. So the best example, for example, is just the
fact that the airplane and the automobile were brought into our
lives has changed the Lacey Act. And the increased coordination
between law enforcement has definitely helped enforcement.

Dr. FLEMING. The gentleman’s time is up. Ms. Shea-Porter, you
are recognized for 5 minutes.

Ms. SHEA-PORTER. Thank you, and thank you for being here. I
think former President George Bush would be very shocked to find
out that he had somehow or another exposed us to Sharia law. I
think the reality is that we have a problem in that this stuff is in
other people’s countries. And just as we have stuff in our country
and we expect foreigners to obey our laws, I think it is reasonable
to say if a country feels that—whether it is a national security
issue, because there are poachers who are drug dealers, et cetera,
involved, or whether they are running out of and facing potential
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extinction of some product, or for whatever reason, that countries
have a right to impose their laws there.

Having said that, we certainly expect to trade fairly and respon-
sibly. But I just can’t believe that if a foreign country came up and
decided they would start chipping away at one of our plants and
say, “Well, we don’t want to fall under American law,” that we
would be offended. So it doesn’t make sense to me, what we are
talking about with the Sharia law. And I just felt that I needed to
say that.

Now, the other part that I wanted to talk about was the guitar.
Didn’t they plead guilty? Didn’t Gibson Guitar plead guilty?

Mr. RUBINSTEIN. No. I have here the document.

Ms. SHEA-PORTER. They paid a fine, right?

Mr. RUBINSTEIN. They paid a fine, they entered into an agree-
ment. And this is called a criminal enforcement agreement. And it’s
quite lengthy.

Ms. SHEA-PORTER. But they accepted it?

Mr. RUBINSTEIN. Well, they paid it because many times in these
kinds of situations—now, I did not represent Gibson Guitar, but I
have represented other clients, and there comes a time when you
do a cost benefit analysis.

Ms. SHEA-PORTER. Didn’t they acknowledge that they had some-
body on their staff who went and saw this wood and knew that this
was not allowed? And didn’t he report back? I could be wrong, but
it seems to me

Mr. RUBINSTEIN. Well, it is—I can show this to you, because——

Ms. SHEA-PORTER. Did they acknowledge wrongdoing? I am just
asking did they acknowledge wrongdoing. A criminal enforce-
ment——

Mr. RUBINSTEIN. Well, they paid a fine——

Ms. SHEA-PORTER. OK, so

Mr. RUBINSTEIN [continuing]. To resolve the matter with respect
to Madagascar.

Ms. SHEA-PORTER. They acknowledged wrongdoing, right?

Mr. RUBINSTEIN. No, what—no, they said that there were things
that they could have done differently. And, in fact, what they did
was they implemented a due diligence program——

Ms. SHEA-PORTER. Well, let me ask you a personal question.
Would you acknowledge wrongdoing and pay a fine if you were not,
or would you keep——

Mr. RUBINSTEIN. If I was threatened with bankruptcy as a result
of having to pay lawyers? Sure.

Ms. SHEA-PORTER. I just think this is one of those cultural sto-
ries that we see passed around there.

But moving on, Mr. Asner, you have worked with the

1;)/11". VON BISMARCK. May I contribute, Congressman? May I con-
tribute—

Ms. SHEA-PORTER. No, no. I need to ask Mr. Asner a question.
Thank you, though.

Mr. Asner, you have worked with a number of clients on issues
relating to the Lacey Act. I am wondering if any of your clients
don’t attempt to work within the laws of foreign nations when they
work overseas. It would seem to me that any business looking to
operate overseas or purchase goods from outside the country would
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want to do due diligence on what they were buying and who they
were buying from, maybe even find out if what they are purchasing
is contraband.

Mr. ASNER. Absolutely. That is what responsible organizations
do. And going to Gibson, actually, it is quite interesting, because
what Gibson ended up agreeing to, in addition to acknowledging
wrongdoing, and acknowledging that their agent knew full well
that it was illegal to get this wood, Gibson entered into an agree-
ment to have a compliance program. And that compliance program
now sets the standard. And it is very easy to follow. But what it
does is it requires companies to, when they are bringing stuff into
the United States, to do what you would expect, to take steps to
make sure it is legal, so that when I buy it, it is legal. And it is
what you would expect from a responsible company.

Ms. SHEA-PORTER. And the other question I had is, for these
companies who are doing their due diligence—and they obviously
need to have some staff assigned, right—is there a high rate of
bankruptcy, because they have to follow the law and they have to
hire somebody to see if the law is—or is it like a corporation that
maybe has to offer—fall under regulations if they offer employee
daycare, and there are lots of regulations, so they hire somebody?
So they must have outside expertise or somebody within the orga-
nization that can help them comply.

Mr. ASNER. Most legitimate companies were doing this already,
frankly. It is the companies that were trying to cut corners and
look the other way that were willfully importing illegal wood into
the United States. But from a compliance function, it is actually
relatively simple to comply, and most companies operating inter-
nationally already have FCPA compliance programs in similar
sorts of things.

Ms. SHEA-PORTER. So they are not going bankrupt because of
these unbelievable regulations to

Mr. ASNER. I have not heard of anything like that.

1}/{& SHEA-PORTER. OK. And we impose regulations on them, as
well, on——

Mr. ASNER. We do impose regulations on them, as well.

Ms. SHEA-PORTER. Right.

Mr. ASNER. And countries throughout the world are looking to
iche Lacey Act as something that they want to model for their own
aws.

Ms. SHEA-PORTER. And countries expect this, and businesses on
both sides of the ocean expect that there will be regulations.

Mr. ASNER. And, frankly, American consumers should expect it,
too, because we have a right to legal goods.

Ms. SHEA-PORTER. Thank you. I yield back.

Dr. FLEMING. The gentlelady yields back. The Chair now recog-
nizes Mr. Lowenthal for 5 minutes.

Dr. LOWENTHAL. Thank you, Mr. Chair, and thank you to our
witnesses for coming here to testify today.

It is quite perplexing why the Majority chose such a successful
law to attack, a law that keeps protected plants and animals from
being illegally smuggled into the United States, and a law that pro-
tects Americans. It protects the American timber industry from un-
fair competition, from illegally harvested forest products.
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And it is interesting. The Lacey Act has been repeatedly found
to be constitutional by the courts, as illustrated by the ruling on
three different U.S. district court rulings, and the refusal of the Su-
preme Court to even hear the McNab case on appeal. So let’s move
away from the constitutionality, and let’s ask whether the Lacey
Act now is good policy for the United States and for Americans,
which—obviously, there are some folks who—here, on the Com-
mittee, in the Majority, think it clearly is not.

Let me pose an example to illustrate how this type of policy
would be in the best interests of the United States. If a poacher
in the United States illegally takes and smuggles bald eagles out
of our country and into the EU in contravention of U.S. law, includ-
ing the Federal Eagle Act of 1940, would it be to our benefit for
the EU to respect U.S. laws? And, in fact, the EU currently does
respect foreign wildlife laws.

What about China? You could say, well, what about China?
Would it be appropriate to ask China to respect U.S. law? Would
it be in the best interest of the United States to pass a law that
required Chinese port inspectors to prevent illegally poached Amer-
ican Bald Eagles from being brought into China for sale? Should
the United States Administration and Congress support the pas-
sage of a Chinese law that respects U.S. laws? If we dismantle the
Lacey Act, then we have to answer no to all of these questions to
be consistent with the reasoning that has been heard here today,
which I point out is not in the United States’ best interests.

It is not in the best interests of the United States for the EU,
for China, or for any other country to refuse to accord deference to
U.S. law. If we dismantle the Lacey Act, we will have significantly
weakened our leverage to encourage nations like China to pass
such measures that protect—and I repeat the emphasis on pro-
tect—U.S. businesses, plant, and wildlife interests by respecting
U.S. law.

So, is the Lacey Act good U.S. policy? And the answer is most
certainly yes. It has been hailed by the U.S. Trade Representative
as an important tool in the U.S. efforts to combat illegal logging
and associated trade. The forest product industry states that, “Our
organization stands in strong support of the Lacey Act and all that
it has accomplished in addressing the issue of illegal logging.” Yet
we are here today to discuss and we are attacking whether, in fact,
Americans have to comply with the laws of foreign nations, and we
are attacking the Lacey Act.

So, let me follow up these points with a question to Mr. von Bis-
marck.

As bad as the current poaching crisis is, how bad would it be if
not for the Lacey Act? Does eliminating the United States as a
market for stolen wildlife and timber make a difference? And how
have other countries responded to the examples set by the Lacey
Act?

Mr. vON BISMARCK. Thank you, Congressman. In my investiga-
tion and in my organization’s investigations, the Lacey Act has
been the leading deterrent against poaching around the world,
whether it is tiger skins in Nepal, folks know about the Lacey Act
and are worried about it.
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The United States is still, for most goods, the biggest consumer.
If we walk back the Lacey Act or the foreign law components of the
Lacey Act, we would make the current battle on the ground where
people are losing their lives, the battle over poaching for ivory, we
would give up on it. It would be over. And currently we have a
chance, for the reasons that you articulated, Congressman, the
Lacey Act not only shuts down our major market as a driver for
the money that goes to those criminal networks, but it gives us le-
verage to reach a tipping point for the overall global market to dry
up that demand. So, there is a lot riding on it, Congressman.

Dr. LOWENTHAL. Thank you. And I yield back my time.

Dr. FLEMING. The gentleman yields back. Well, I think we are up
for a second round, if our panel is. So I now recognize myself for
5 minutes.

First of all, let me mention that the 2008 amendments were not
signed into law by President Bush. It was actually a Democrat-con-
trolled Congress that overrode President Bush’s veto. So I don’t
}hinl}(l, if Mr. Bush were here today, he would want to take credit
or this.

Number two, we have established that even Sharia law could po-
tentially be provided to make citizens subject to vis a vis the Lacey
Act. And so, I would like to throw it out to our members on this
side of the panel. Mr. Asner instructs us that he knows more about
prosecuting the Lacey Act than anyone in the room today. I would
like to hear what you would have to say in response, Mr. Larkin,
about some of the statements made by Mr. Asner, and also—and
others, as well, but also about the human cost.

We hear a lot about what happens to animals and plants. But,
as an American, I care more about what happens to Americans. So,
again, Mr. Larkin, I would be happy to hear your comments.

Mr. LARKIN. I think it is important to keep in mind that every
one of these cases has a very human cost. And the cost is on people
who are morally blameless. What you have is a problem here that
people do not know the law because it is so obscure, it is so dif-
ficult. After all, Gibson Guitar was alleged to have violated the
Madagascar inter-ministerial order that, if you read page seven of
the appendix of that non-prosecution agreement, apparently was
written in a foreign language. The idea that someone should be
held liable for that seems to be quite unfair.

No one also, by the way, is saying the Lacey Act should be dis-
mantled. I don’t think anybody on this panel is. What we are talk-
ing about is implementing it properly. And it would not at all hurt
prosecutions of the Lacey Act, if you required the government to
prove that someone willfully violated the law, if you allowed some-
one to raise a mistake-of-law defense. Because in either of those in-
stances, someone would not be subject to all the problems associ-
ated with the criminal process. And as a Federal agent for 6 years
and a DOJ employee for 9, I know what that involves. Someone
who is blameless would not have to go through that process if ei-
ther of those elements were added into the Act.

Finally, if you just required the government to identify all the
laws that it says someone should know, you would not have any
diminution in the enforceability of the Lacey Act. You would just
be notifying the public what the requirements of the law are. That
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has been a cardinal requirement of Anglo-American criminal law
for 1,000 years. The idea that somehow you are going to hurt en-
forcement if you don’t tell people what the law is, is just silly. What
it essentially amounts to is saying that it is OK for us to play
Gotcha. If you don’t know what the law is, you can still be held
criminally liable for it. That is not the way our system works.

Dr. FLEMING. So, if, for instance, I am driving down the highway
and the speed limit is 70, and I am driving 80 because there are
no posted speed limit signs, then perhaps I would have driven
within the speed limit had I know what the speed limit was. Is
that what you are suggesting?

Mr. LARKIN. If you are in the United States and you are driving
a car, you know that there is going to be a speed limit. You have
the responsibility of determining what that is. And it is easy to find
out, because they have signs and they have Web sites and the like
that will tell you what the speed limit is. But there is no similar
way of knowing what the law is in more than 190 foreign nations.
And you are putting people at risk of not just the condemnation of
the criminal process, but, as in Mr. Kamenar’s client’s case, having
to serve more time in prison than some people do for violent of-
fenses, because you are unaware of what a foreign nation’s law is.

Dr. FLEMING. Well, Mr. Kamenar, tell us something about the
human price here that is being paid.

Mr. KAMENAR. Well, it was paid by the defendants in this case,
especially the U.S. defendants. They were told by the Marine Fish-
eries Service that they were trying to make out a civil case against
Mr. McNab. But at 6:00 in the morning, armed Marine Fisheries
Service, FBI, and IRS agents came into Mr. Schoenwetter’s home
in Florida, herded his wife, mother-in-law, and daughter, in their
night clothes, into the living room and told them to be quiet while
they searched the house. And then, a few days later, they came
back to arrest this man, who has no prior criminal record and no
running afoul of the law. And he spent 8—well, some time off for
good behavior and so forth, but well over 6 years in Federal prison,
he and Mr. Blandford. And it took a terrible toll on their health
and their family.

And, here again, this case could have been handled administra-
tively. OK. Seize the lobster tails, even though only 3 percent were
undersized. Take the whole thing. Fine me. But why do we have
to throw people in prison for 8 years? This is very much of an ex-
cessive overkill

Dr. FLEMING. So what you are telling me—8 years in prison. He
didn’t murder anybody, correct?

Mr. KAMENAR. No, of course——

Dr. FLEMING. He didn’t knock over a convenience store, he didn’t
assault anybody, he didn’t rape anybody, right?

Mr. KAMENAR. That is right.

Dr. FLEMING. His crime was that the lobster tails were not the
right size?

Mr. KAMENAR. Well, more importantly, the lobster tails were in
plastic bags, instead of cardboard boxes, because it was the totality
of that that drove the sentence.

And I might add that this sentence was twice as long as the one
that Mr. Asner prosecuted, where it was clear that they knew they
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were doing wrong, they were bribing the South African officials,
they were smuggling it out, and yet our client is serving twice as
much time for a law that, by the way, the Honduran Government
said it was invalid under their own law. To me, that is just a trav-
esty of justice.

Dr. FLEMING. Yes, I agree. Well, my time is up and I yield to the
gentleman—the Ranking Member for 5 minutes.

Mr. SABLAN. Thank you very much, Mr. Chairman. Mr. von Bis-
marck, earlier you cited evidence, sir, that wildlife and timber
crime is a threat to our national security. You also cited a report
that shows that the 2008 Lacey Act amendments and similar ef-
forts by the EU dramatically reduced the amount of wood China
bought from high-risk countries and increased the amount of wood
China bought from the United States. So is this evidence that the
2008 amendments are working to combat illegal logging?

Mr. vON BISMARCK. Absolutely. The impact that I have person-
ally witnessed in our investigations in dozens of Chinese companies
have been—it has been extraordinary to see that the Lacey Act
passed here in the United States is changing the practices of fac-
tories on the other side of the globe.

In multiple meetings with Chinese factories, we saw the orders
of American wood that were coming in. We have recorded the con-
versations where the CEOs of those companies explained that they
are worried about making products with timber that comes from
high-risk countries like Russia. And because they are worried that
those shipments might get in some trouble in the United States,
so they are changing their operations to get wood from places they
trust. One of those places is the United States.

And the actual trade data from China themselves backs up this
on-the-ground information, where the proportion of wood that is
coming from the United States to China was 10 percent in 2007,
the year before Lacey was passed, and in 2010 went up threefold.

Additionally, our trade surplus for manufactured goods with
China in the wood sector was at about a $20 billion deficit in 2006.
And in 2010 went up to a $200 million surplus. Again, because not
only does it help companies importing wood in China, but it helps
U.S. manufacturing companies, this concern, because it will be
easier for them to compete by buying the wood that is directly next
to their company, their manufacturing center in the United States.

Mr. SABLAN. So something is going right here. So again, Mr. von
Bismarck, you also gave a number of compelling examples of how
organized crime in wildlife and timber threatens our national secu-
rity. Do we also have a national security interest in helping other
countries—apparently with just your earlier conversation with
China—develop the responsible and legal use of their own natural
resources? Their own natural resources. Do the foreign law provi-
sions of the Lacey Act help us achieve that goal?

Mr. VON BISMARCK. Absolutely. This is the irony, that for some
of the markets that are maybe directly linked to some of the na-
tional security concerns, whether it is a cocaine shipment in Cen-
tral America or rebels in Mindanao in the Southern Philippines, we
are right now at the precipice of having markets that are directly
adjacent to those situations pick up this principle, this principle
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that they do not—they will not accept shipments that have evi-
dence attached that they are coming from these practices.

Mr. SABLAN. All right.

Mr. vON BISMARCK. They are looking at what is happening here.
If we backtrack on foreign laws in Lacey, we lose our chance to do
that.

Mr. SABLAN. All right, thank you. I am going to go back. Mr.
Asner, I have a question. Last time you were here, when you last
appeared before the Subcommittee, you introduced Members to the
concept of warranties and guarantees that could be used to shield
importers from the unscrupulous actions of their suppliers. So can
you please explain again the options people have to shield them-
selves from potential Lacey Act violations?

And could taking advantage of such options have allowed the de-
fendants in McNab or Gibson to avoid breaking the law and paying
the price?

Mr. ASNER. Yes, it could have. It could have helped. So, again,
the Lacey Act has three different levels. If you knowingly are in-
volved with illegal wood, it is a felony. If you should have known,
it is a misdemeanor. If you didn’t know, but it is nonetheless ille-
gal, then what happens is it could be forfeited. You are not crimi-
nally liable, but it could be forfeited. The advantage of having a
warranty or representation from your supplier is that it helps you
on all three prongs.

With the forfeiture, it pushes the risk off to the supplier. With
the other two you get a representation, and it helps you make the
argument that you exercised due care.

Dr. FLEMING. The gentleman’s time is up. The Chair now recog-
nizes Ms. Shea-Porter for 5 minutes.

Ms. SHEA-PORTER. Thank you. And I had a question. The com-
ment was made that the rules weren’t even in English, and there
is 194 nations. How on earth do they do business if it is not even
in English in the rules about the Lacey Act? How do they even pick
up the phone and start making a business deal? Does everybody
speak English except the ones that are looking at the enforcement?
Or—I mean I don’t understand that comment. Could you

Mr. LARKIN. Yes. No, I am glad to. I have here a copy, as my
colleague referred to, of the non-prosecution agreement. The non-
prosecution agreement talks about, at the invitation of Greenpeace
and other non-profit environmental groups on June 9, 2008, a Gib-
son wood product specialist, Gibson representative, flew to Mada-
gascar for a fact-finding trip with a group called the Music Wood
Coalition, spearheaded by Greenpeace. The trip was designed to as-
sess the potential for supporting sustainable forestry in Mada-
gascar. Part of the justification for the Gibson representative’s par-
ticipation in the trip was the ebony species preferred for some of
Gibson’s instruments is found in Madagascar.

Now, in connection with the trip, the Gibson representative re-
ceived a translation of Madagascar inter-ministerial order 16-030/
2006, banning the harvest of ebony and the export of any ebony
products that were not in finished form. The translation of the
order received by the Gibson representative stated that the finger-
boards are considered finished under Madagascar law. Participants
in the Music Wood——
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Ms. SHEA-PORTER. OK, so—but what I

Mr. LARKIN. So let me—I will stop the quote.

Ms. SHEA-PORTER. No, because——

Mr. LARKIN. No, I understand. I am not trying to eat up your
time. My point is

Ms. SHEA-PORTER. No. What I am asking—I think you are, actu-
ally. But what I am asking is if you say they don’t speak English,
they are not writing it in English, then the question has to be how
on earth do they conduct business?

Mr. LARKIN. No——

Ms. SHEA-PORTER. Somebody speaks English.

Mr. LARKIN. I didn’t say no one speaks English. What I said was
a lot of the laws that you can be held liable for violating——

Ms. SHEA-PORTER. Are not in English.

Mr. LARKIN [continuing]. Are not in English. And this is an ex-
ample of one.

Ms. SHEA-PORTER. Right. But I do know that businesses are very
savvy, and they know when they are signing contracts, that they
want it in their language, that they weigh every word, they have
attorneys, they have other business people. They know to weigh the
words and understand what they are signing. And I know that they
have lawyers who know how to do that.

So I don’t understand the argument that they dont speak
English. And, if anything, that would make me think even more
that they hadn’t paid enough attention to those aspects of the law,
which I think are just as critical as signing the contract for the
trade. But

Mr. LARKIN. Would you like me to respond to that?

Ms. SHEA-PORTER. No, not yet. If I get another round, sure. But
thank you.

All right, Mr. Asner, can you talk to me about that lobster? Can
you tell me, from your perspective
Mr. ASNER. The McNab case?

Ms. SHEA-PORTER [continuing]. The facts.

Mr. ASNER. Yes, it is sort of interesting, because you lose at the
trial level, you lose at the court of appeals. Even before then you
get another bite at the apple at the trial level. You lose at the court
of appeals, you try and take it to the Supreme Court, you lose
every step of the way. The jury finds the defendants guilty of
knowingly violating these laws. That is upheld by the court of ap-
peals. And you take it to the Supreme Court and then you lose
Ehere, so you bring it to Congress. And that is what is happening

ere.

So, this hearing, or at least a good portion of this hearing, is de-
voted to people who have lost a case. And they lost a case because
the evidence supports the prosecution.

Some of the things that we haven’t talked about, they inten-
tionally falsified import documents using a secret code to disguise
the true size of the illegal undersized lobster. After law enforce-
ment intercepted one illegal shipment on its way to Alabama, the
co-conspirators tried to circumvent law enforcement by putting lob-
ster in a plane and flying it to LA. When they got caught doing
that, they tried to move it to Panama and then fly it to Canada
and come in through the northern borders. That is criminal behav-
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ior. They got caught. They were convicted. And that is the end of
the story.

Ms. SHEA-PORTER. Does that concern any of you? Did you not
know that part of the story?

Mr. KAMENAR. I certainly do know part of the story, and a lot
of it was left out by Mr. Asner. Namely that, again——

Ms. SHEA-PORTER. But let me just ask you about that. Did Mr.
Asner just tell the truth?

Mr. KAMENAR. No, he did not. He misrepresented the facts of the
case.

Mr. ASNER. It is in the record.

Mr. KAMENAR. The point is that when this was first stopped at—
the first shipment that came in, there was 6 months before the
U.S. officials figured out what was wrong with this. In the mean-
while, the U.S. importers did not think there was anything wrong,
but they figured if they can’t get at what they thought were lawful
shipments, they will go to another port, where California did not
have a law with undersized lobster tails, and neither did Canada.
So they were trying to carry out their business, in what they
thought was in a lawful way, because they weren’t told for 6
months what was

Ms. SHEA-PORTER. OK. All right. Mr. Asner, any comment, in all
fairness?

Mr. ASNER. No, they were evading law enforcement. It is pretty
plain. This was presented before the jury, and the jury found all
the defendants guilty.

Ms. SHEA-PORTER. OK. Thank you. I think that is a good point
to yield back.

Dr. FLEMING. The gentlelady’s time is up. Again, I have more
questions. Would you all like another round, or just ask questions
ad lib? How would you like—we will have another round. I will
yield myself 5 minutes. I believe we are up to me, next.

Let me understand kind of some central themes here. We have
a situation where Americans who try to do business across our bor-
der with other nations are having to deal with very complex laws
in other nations. Often they have an inability to get correct lan-
guage description in English. And yes, somebody can be prosecuted
by the law. And when you add the law to facts, if it is a bad law,
you can send somebody to jail for a long time, or you can certainly
extort their business or certainly extort some sort of plea agree-
ment so that they can keep their business going. We know this
happens all the time. And that may be constitutional, but it doesn’t
make it right. It does not make it right.

For a man to go to prison for 8 years—and I don’t care whether
or not he mislabeled. I don’t even care if he went to the wrong is-
land first. To go to prison for 8 years over lobster tails, because of
violations from another nation? That is absolutely absurd. And I
understand that there are disagreements on the facts of that, and
there is no point in going through that. It is immoral to send some-
body to prison for 8 years for getting the lobster tails the wrong
size.

And we know that in the case of Gibson Guitar they were going
to end up in bankruptcy if they didn’t sign the deal. Nothing was
proven in law. It never went to court, as far as I know.
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So, I would like to have some of your comments, gentlemen, as
to what you think about the law, the morality—I mean, again, as
an American, I understand that, when it comes to criminal law, at
least, that the government has a heavy, heavy burden to make sure
that the law is clear to me, that I get every advantage, I get my
day in court of protection. I am not seeing this in the Lacey Act,
particularly with the 2008 amendments. So I would love to have
your comments on this.

Mr. RUBINSTEIN. I will start. I would encourage all of you who
have an interest in this to actually read the Gibson agreement, be-
cause it is—what they do is they admit to certain facts, but they
do not admit to criminal culpability. And the fact of the matter is
that armed agents went in, herded all the employees into rooms,
guns drawn, about the Indian wood. And then, after a year and
hundreds and hundreds and hundreds of thousands of dollars, just
said, “Never mind, ignore all that.” It is wrong.

There are two real big problems that need to be fixed with re-
spect to Lacey. One, there is no reason that the government,
whether it is Congress or the executive branch, can specify and
provide a place where people can go and see what laws apply. And,
two, there ought to be some intelligible principles for what appro-
priate behavior is. Congress does this all the time. Take a look at
Title 22 of the U.S. Code, and a whole bunch of other laws. We do
laws, we write regulations, we provide people with notice. Under
Lacey we should do the same thing.

Mr. KAMENAR. I would like to follow up on that, and I agree that
we should have this information published. In fact, as I said in my
testimony, the government itself—and I have this as exhibit to my
testimony—published a price list of these so-called illegally sized
lobster tails, letting the people know, “Here is what it costs for a
two-ounce lobster tail from Honduras is $8.75.”

And so, I am surprised that Mr. Asner, who, in his testimony, his
written testimony at least, said, “Oh, no, we should not have a data
base. Consumers don’t want that, that is not good for consumers.”
I would think consumers would want more information as to what
is legal or not legal to be imported. But yet Mr. Asner apparently
believes people should be kept in the dark.

Dr. FLEMING. Well, I would suggest—I mean we have talked
about this before, Mr. Asner. You represent both plaintiffs and de-
fendants, is that correct?

Mr. ASNER. That is correct, yes.

Dr. FLEMING. And so, the more difficult and the more complex
the law, the more cases there are, the more legal activity there is,
the better for business. Right?

Mr. AsSNER. Your Honor, or Mr. Chairman, I don’t actually rep-
resent anybody in this—any criminal defense. I represent——

Dr. FLEMING. But you are in private practice.

Mr. ASNER. I am in private practice——

Dr. FLEMING. And so you do charge fees for the consultant work,
for legal advice——

Mr. ASNER. I think we all do. That is what lawyers do, right, in
private practice?

Dr. FLEMING. OK. But we have these lawyers who are saying
let’s fix a bad law, make it simple, and subject Americans to less
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jeopardy. And you are saying, “No, let’s keep it the way it is and
make it as difficult as possible. Hey, it is good for business.”

Mr. ASNER. That is not what I am saying. What I am saying, ac-
tually, is that the law, as it exists right now, makes a lot of sense.
We could strengthen it. But right now, with the law

Dr. FLEMING. Do you support the data base idea?

Mr. ASNER. No, I don’t support the——

Dr. FLEMING. And why not?

Mr. ASNER. Because the data base idea is bad for American busi-
ness, because what it does is it has some bureaucrat in Washington
laying out the statutes that somebody has to follow. Whereas, if I
am a company, I want to be the person who will decide whether
it is illegal.

We don’t have a data base of foreign laws with respect to prop-
erty, either. And yet it is illegal to

Dr. FLEMING. So the less information available to Americans——

Mr. ASNER. No——

Dr. FLEMING [continuing]. The better for Americans?

Mr. ASNER. Absolutely not. Businesses are in the best position to
decide for themselves how to do

Dr. FLEMING. If they have the information, correct?

Mr. ASNER. Yes. And they are the ones who have that informa-
tion.

Dr. FLEMING. My time is up. I yield to the gentleman, the Rank-
ing Member.

Mr. SABLAN. Mr. Asner, apparently you are combative today. I
see. But we have heard a lot of outrage today over the alleged in-
justice of the Lacey Act’s foreign law provisions. So is the Lacey Act
unique among U.S. laws for its use of foreign law violation as a
predicate offense?

Mr. ASNER. Absolutely not. In fact, many U.S. laws incorporate
foreign laws. I used the example in my oral testimony a moment
ago about how if you have illegal stolen cattle and you bring it into
the United States, that is a violation of law. There are many exam-
ples. Stolen goods are some, there are all sorts of import-export vio-
lations.

The key to all of this—and this is very important, and I think
the Chairman is missing this—is that the mens rea, the scienter,
knowledge requirement, is what protects people here. If you don’t
know about the foreign law, and you have not violated the foreign
law knowingly, you are not guilty. And that is constitutional. That
has been in the Lacey Act for decades. And nobody has really com-
plained about that until now.

Mr. SABLAN. Yes. Yes, I have one more question for Mr. von Bis-
marck.

Shark finning is a serious problem that destroys marine eco-
systems and the economies of coastal communities that depend on
healthy fisheries, including the Northern Marianas, where I come
from. So do the Lacey Act’s foreign law provisions have the ability
to support the conservation efforts of other countries that ban
shark finning in their waters?

Mr. vON BISMARCK. Absolutely. It is absolutely critical. I mean
some of that might be on CITES, but CITES is a mechanism that
is based on paperwork. And a lot of the problem is you can fake
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paperwork. And for prosecutions to be effective, the fact that the
Lacey Act says if you broke a law overseas and you illegally shark-
finned overseas—we do not want to create a market for that here—
is absolutely critical to support a variety of states that are trying
to get that problem under control.

Mr. SABLAN. OK. So we are going to go back to China earlier, be-
cause you said—the wood you are seeing in China is, good business
practice, transparency, and, so what are you seeing in China, but
why do you think illegal logging in Russia hurts the United States,
U.S. businesses?

Mr. vON BISMARCK. It is particularly pernicious for U.S. busi-
nesses, because it happens to be the same kind of trees, the same
kind of timber that we produce here. So you could buy your oak
from a tiger habitat in the Russian Far East, or you could buy it
from family owned lands in the Eastern United States. And that
is, right now, at the tipping point. And because of Lacey, we have
a chance to make U.S. forests more valuable in the international
marketplace.

We are seeing those changes happen right now in Chinese fac-
tories, as I discussed. But it will backtrack in a heartbeat if a sig-
nal comes—everyone is looking at the U.S. and the implementation
of the Lacey Act, and wondering if it will continue, and if it will
be strong. And if we send a signal that we are not interested in
implementing the foreign law provisions, or scaling it back in some
way, we will hurt American business in that way.

Mr. SABLAN. All right. My first CODEL was flying into the island
of Espanola, and you just realize that half of the island is lush for-
ests and the other half was barren deforestation, a lot of corruption
and illegal logging. I am not sure if we took part in any of that.
Maybe we didn’t, we didn’t buy any of those logs. But that is why
we need laws. And we must respect.

But, Mr. Chairman, I yield back my time.

Dr. FLEMING. The gentleman yields back. Ms. Shea-Porter is rec-
ognized for 5 minutes.

Ms. SHEA-PORTER. Thank you, Mr. Chairman. So, hearing how
difficult this is, I asked my staffer to Google the Lacey amendment.
And, lo and behold, within about 30 seconds it tells you where to
go if you need help. And I just wondered if that seemed too difficult
to Google it and get there for your clients that seem to have trou-
ble. There is an actual address to go to.

Mr. RUBINSTEIN. If you go, and this is laid out in some detail in
the written testimony, so forgive me if it is repetitive a little bit,
but the government does not provide hard information about what
is or isn’t permitted behavior. The Justice Department did a pres-
entation where they put a Power Point up. And it provided “guid-
ance” on how to comply with Lacey. And the guidance was to be
charitable, less than specific, and not terribly helpful, at least ac-
cording to the Justice Department’s own admission, the idea being
that due care is going to differ in every circumstance.

This is not how we typically enforce our laws. Generally, we tend
to be a little more specific. And it is really not a lot to ask, I don’t
think, the government to provide some metrics for behavior. That
would, according to CRS, by the way, improve Lacey enforcement.
I don’t think anybody objects to an effective Lacey Act. I think
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what we are trying to do is get to a better place than where we
are now, that, on the one hand, achieves the wonderful goals that
we hear from over here, but on the other hand prevents situations
like we had in Gibson, where you have armed agents coming in and
then the government afterwards saying, “Oh, Never mind.”

Ms. SHEA-PORTER. But that wood was clearly on the list. I mean
that wasn’t vague, it wasn’t unknown.

Mr. RUBINSTEIN. Well, there are two, without getting too much
into the weeds, there are two situations in Gibson, one related to
Madagascar, one related to India. And the Madagascar wood is laid
out in some detail in here, exactly what was agreed to and what
wasn’t. The Indian wood, though, the government said, “Oops,
Never mind, we made a mistake.”

Ms. SHEA-PORTER. OK. So let me follow up by asking both of you,
please, what do you think about that? You talk to people around
the world, I am sure. You must have to communicate in English,
or whatever language, about these rules and regulations and pro-
tections. And how is that going? Are the people that you talk to,
your counterparts in other parts of the world, pretty clear on the
rules? And how about you?

Mr. voN BisMARCK. Well, I tried. But I think it is clearly an ac-
curate point that the people that are overseas, whether it is a U.S.
company or whether it is myself as an investigator, know better
what the situation is than a bureaucrat in Washington.

And I think the Lacey Act, as structured right now, already
takes, due to the due care standard, takes account of the fact that,
if you cannot know, if it is difficult for you to know because you
are a mom-and-pop shop making furniture in the United States,
you don’t need to know.

And so I think, I very much take Mr. Asner’s point that it might
be that there are many companies in the United States that would
not want a declarative list of what foreign laws they are respon-
sible for, in light that the current law exempts them from being re-
sponsible for that. So I am quite surprised that is the position
being put forward.

I am also surprised that or rather I am not surprised that every
description of an improper so-called raid on Gibson focuses on the
India case. The India case was in the context of the Madagascar
case going on, which, as you describe, had an extraordinarily clear
circumstances of knowing import of illegal wood. And so I think it
is not a particularly, from my point of view, unreasonable form of
prosecution, that if you just sped by recklessly, at 110 miles an
hour, that then you are pulled over the next time also, when you
go with the same car 20 miles an hour over the speed limit. It
seems to be an entirely reasonable way that things run forward.

And in the enforcement agreement, Gibson says, “We knew that
logging was illegal since 2006. We knew that export was illegal,
and we continued to import it.”

Ms. SHEA-PORTER. So, Mr. von Bismarck, what you are saying is,
that line from the movie, “I am shocked, shocked,” is actually some-
what the truth here, as well, that

Mr. VON BISMARCK. Yes.

Ms. SHEA-PORTER. That they should know, that there are certain
things that you do know. And if you are a small mom-and-pop,
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then it is, you don’t need to read, like, every single line all the way
through, because it probably doesn’t apply to you, that we are talk-
ing about larger importers, right, that should know.

Mr. vON BISMARCK. Absolutely. The supplier to Gibson in this
case was working exclusively with that timber boss, Mr. Tuman, in
Madagascar, for 15 years. He set him up. Every detail of his oper-
ation was known by the supplier, by the company called Nagel in
Germany that directly dealt with Gibson. And, on top of that, the
representative of Gibson actually went to that boss’s yard at a time
when all of the wood in the yard was seized. He saw it seized. And
there are a variety of other sort of absolutely obvious examples for
why that wood was illegal. Thank you.

Ms. SHEA-PORTER. Thank you. And I yield back. Thank you for
the extra time.

Dr. FLEMING. The gentlelady yields back. I am going to go
through one more set of questions, and I think we can call it a day
after that, after we are done with our next panel. I recognize my-
self for 5 minutes.

Well, here are the conclusions I draw from the facts in the testi-
mony, that indeed the Lacey Act, particularly with the 2008
amendments, opens up Americans to be subject to foreign laws, up
to and including Sharia law. Although that may not be a clear and
present danger today, it is something to think about with future
laws.

It is also clear that those rules, regulations, and laws from other
nations are often unclear and unintelligible, which I think is a very
dangerous thing for Americans.

But I am also bothered by the fact that if the government fouls
up, nothing happens to the government. But if the government
fouls up, the American is screwed. And I am very bothered by that.
And we have a growing, growing government, like cancer today.
And whenever it misses its deadlines, as we are seeing happening
with all kind of laws today, Obamacare, Dodd-Frank, you name it,
we are missing all kind of deadlines, nothing happens. But if some-
thing goes wrong, the American, the individual American, pays the
price.

So, I am going to yield the last 3-point-whatever minutes that I
have to you gentlemen on this side to explain to me how do we fix
the Lacey Act to make it right?

Mr. KAMENAR. Well, as I said in my testimony, I think the first
thing Congress needs to do is assert its legislative authority. And
if it wants to include foreign regulations in the Lacey Act, for good-
ness sakes, say so. Congress said so with respect to U.S. laws and
regulations, State laws and regulations. And the Indian tribal law
and their regulations. But it just said “foreign law.” So, step num-
ber one, put that in there.

Step number two, decriminalize the statute. And you can use for-
feiture all you want. You can impose civil penalties. But for cases
like McNab and others, where there is this heavy Draconian crimi-
nal sense, I think, is outrageous.

And, number three, I still can’t understand why no one would,
why Mr. Asner and his supporters object to a data base. We have,
with CITES and others, we list all the things that you can’t—that
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are on the endangered species list and so forth. More information
is better than less. And I think that is one thing we should do.

Mr. LARKIN. Of the four recommendations I mentioned earlier,
two directly speak to the problem you are now dealing with. One
would be to require that the government prove that someone acted
willfully. That is, someone intended to flout the law. Someone knew
that the law prohibited what he or she was doing, but went ahead
and did it, nonetheless.

In the alternative, rather than require the government to prove
that, you could allow the defendant to raise a defense of mistake
of law. If no reasonable person would have thought that what the
defendant did was a crime, the defendant would be exonerated.
That would put the burden on the defendant, rather than the gov-
ernment, but it would also deal with the same problem: someone
who reasonably believes that he or she is complying with the law,
and nonetheless can get caught up in the criminal justice system.

Mr. RUBINSTEIN. ILR believes that Congress needs to take a hard
look at Lacey, determine whether there is an appropriate threshold
mens rea requirement, whether the statute adequately defines both
the guilty act and the mens rea for the offense in specific and un-
ambiguous terms, and clearly states whether the mens rea require-
ment applies to all of the elements of the offense, or, if not, which
apply to the elements of the offense, sets limits on enforcement dis-
cretion, and, most importantly incorporates performance metrics
required for meaningful oversight.

We need to do something about the foreign law trigger. Whether
that is done by statute or administratively, there needs to be a
place that people can go to find out what laws apply. There needs
to be a place people can go to get, at least in broad strokes, what
the metrics for acceptable performance are between proscribed and
permitted conduct. This would help enforcement, it would stream-
line compliance. And, oh, by the way, it is what our Constitution
and our legal norms require.

We support the Lacey Act, but the way it is being done now is
just wrong.

And there is one thing I cannot let go. We heard about a so-
called raid. The agents were not carrying so-called rifles. Those
were real rifles. And the people who were rounded up were not so-
called people, they were real people. And we have armed agents
going into guitar factories over something that the government de-
termined, a bureaucrat in Washington set that into motion. So,
please, let’s make it clear where everybody, then, where there is
transparency, where there is government accountability, and where
you don’t have a bureaucrat sitting in an office somewhere talking
to some NGO with the ability to send armed agents into Ameri-
cans’ workplaces and homes. That is wrong. That should not stand.

Dr. FLEMING. Well, thank you, gentlemen. That about says it all
for me. And I will yield 5 minutes to Ms. Shea-Porter.

Ms. SHEA-PORTER. Thank you. Sitting next to a former bureau-
crat, I hope you would be a little more sensitive to him. And I
would like to know right now. How many people have worked for
the government on the panel? Raise your hand, please, if you have
been a bureaucrat.
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Isn’t that wonderful? And the taxpayers got their money’s worth
out of you. And we thank you. You are obviously smart, well edu-
cated, and have a lot of experience. So we thank you for your serv-
ice. And I

Mr. RUBINSTEIN. Yes, we do. We thank them for their service.

Ms. SHEA-PORTER. I would appreciate if maybe, a few less
whacks at bureaucrats would be nice.

Mr. RUBINSTEIN. That is a fair comment.

Ms. SHEA-PORTER. Now, I also heard a comment about the gov-
ernment. So, let me start with Mr. Asner. Were there any juries
involved here? Is it always the big, bad government, or did a jury
of the peers ever say anything?

Mr. ASNER. McNab had a jury of the peers. And with a lot of
these cases there are negotiations. And if you look, for example, in
Gibson, they keep on talking about Gibson in fact, the agreement
that they talk about there, they actually concede that they knew
in emails, in a report that went up to Gibson from their agents on
the ground, that it is currently illegal to harvest or export ebony
from Madagascar.

Gibson entered into a criminal enforcement agreement that gave
them the right to not be prosecuted as part of an agreement, be-
cause the government, in its grace, decided not to prosecute them.
But they could have, under these facts.

Ms. SHEA-PORTER. OK. So we have had a combination of govern-
ment and also a jury of peers looking at this.

And then I wanted to add one more comment. When you talk
about not making it criminal, but rather making it just a civil pen-
alty, and you find a group that could pay pretty much any kind of
penalty, and yet they are working with criminals, often, doing this,
then it is pretty naive to say, well, you just have to pay a little bit
of cash. But the underlying problem is that they are working with
criminals that are doing terrible things.

So, I think I will give Mr. von Bismarck the last chance to talk
about that. You are aware of some criminal activity, no doubt. I am
talking about overseas, using the import-export

Mr. voN BISMARCK. Yes. I mean forests mean a lot of different
things to a lot of different people in this case. And, unfortunately,
it is a good place to hide for insurgents, is one of the things it
means. And a good place to finance those insurgencies. You have
ready-made trees that are very valuable on the international mar-
ket, if there are no questions asked about those trees.

And so, as I mentioned before, we have very acute current exam-
ples of that, where U.S. servicemen are in the line of danger, where
the killing of Americans is being financed by illegal logging, and by
the fact that countries are not asking questions about whether for-
eign laws were being broken. I am glad to hear we actually, it
seems like no one on this panel is actually against foreign, the con-
cept of foreign laws being important, and I find that very encour-
aging. I wasn’t expecting that.

But I think it is also very dangerous if we send a signal, because
we are talking about the specifics, that we are going to scale back.
We are going to lose our chance right now to address serious inter-
national, increasingly sophisticated organized crime and the fund-
ing of terrorism.
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Mr. ASNER. May I add something?

Ms. SHEA-PORTER. Yes.

Mr. ASNER. Yes. Look. The fact that the Lacey Act is criminal is
crucially important, because the criminal part of it reflects the seri-
ous nature of this and the criminal behavior of this.

And let me give you an example from the case that I prosecuted,
the Bengis case. That was, as I mentioned before, a massive
scheme for decades to over-harvest rock lobster and bring it into
the United States. At one point, and they had all sorts of shenani-
gans to hide it, and they just raped the economy of South Aftrica,
or at least the fish in South Africa, at one point one of Arnold
Bengis’s lieutenants said to him, “What will happen if you get
caught?” And this is in the record, and I apologize for my language.
His response was, “I will never get caught. I have f-you money.”
And that is what happens when you have just civil violations, is
that somebody has f-you money, and can make it go away.

Ms. SHEA-PORTER. OK. Well, I am trying to breath again.

[Laughter.]

Ms. SHEA-PORTER. But let me just say that I think the point is
made across the board that we can’t just put a civil penalty, be-
cause it is not enough. It has to be prosecuted as a crime.

Mr. KAMENAR. If T could just comment on that, I mean, if it is
such a crime in South Africa, why don’t we just extradite these
guys back to South Africa, where the crime took place? We can
have extradition treaties with all these countries.

Mr. ASNER. That is reflected in the record repeatedly. The South
Africans weren’t able to do this, and these people were American
citizens living in New York City and Maine.

Ms. SHEA-PORTER. Well, I thank you and I yield back.

Dr. FLEMING. The gentlelady’s time is up. I believe we have had
all of our questions answered.

I do thank the panel today. I think we learned a lot of very valu-
able information. I am personally convinced that this law needs
some very significant changes. I think that we took a wrong direc-
tion back in 2008, in particular, and I really look forward to work-
ing with my colleagues on this.

Members of the Subcommittee may have, and I am pretty sure
will have, additional questions for the witnesses, and we will ask
for you to respond to these in writing.

The hearing record will be open for 10 days to receive these re-
sponses.

Before closing, I must say that, based on our own investigation
and that of the Library of Congress, it is stunning that nowhere
in the Committee hearings, Committee reports on the Floor debate
on the Migratory Bird Hunting Stamp Act of 1935, is there any leg-
islative history on why the 74th Congress felt it was necessary to
force American citizens to comply with the laws of foreign nations.
It was almost as if this provision was simply added as an after-
thought.

And, again, unintended consequences. Everything we do up here
can morph into something very ugly.

And the sponsors did not feel this historic change merited an ex-
planation, in fact. Instead, what has happened is that the Federal
courts, particularly the 9th circuit court of appeals, has been more
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than happy to fill that legislative void by ever expanding the scope
of foreign laws and thereby increasing the likelihood that Ameri-
cans will lose their property and/or freedom for violating an ob-
scure foreign law.

I ask unanimous consent to submit for the record a legal memo-
randum prepared by Mr. Paul J. Larkin, Jr. of the Heritage Foun-
dation.

[No response.]

Dr. FLEMING. Hearing no objection, so ordered.

[The information submitted by Dr. Fleming for the record has
been retained in the Committee’s official files:]

Dr. FLEMING. I want to thank Members and the staff for their
contributions to this hearing. If there is no further business, with-
out objection, the Subcommittee stands adjourned.

[Whereupon, at 4:45 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]

The documents listed below have been retained in the Commit-
tee’s official files.

e American Forest & Paper Association, “Written Testimony on
the 2008 Lacey Act Amendments.”

o Executive Order 13648—Combatting Wildlife Trafficking

e International Fund for Animal Welfare, “Criminal Nature: The
Global Security Implications of the Illegal Wildlife Trade.”

e Larkin, Paul—article entitled, “The Injustice of Imposing Do-
mestic Criminal Liability for a Violation of Foreign Law”

o Letter from the Honorable Ted Yoho, Member of Congress from
the State of Florida

e On Petition for Writ to the United States Court of Appeals for
the Eleventh Circuit, “Robert B. Blanford, Abner Schoenwetter,
and Diane H. Huang v. the United States of America.”

e Senate Select Committee on Intelligence, “Worldwide Threat
Assessment of the U.S. Intelligence Community.”

e United States Department of Commerce, National Oceanic and
Atmospheric Administration, National Marine Fisheries Serv-
ice, “New York Frozen Seafood Prices.”

e United Nations: Security Council, “Report of the Secretary-Gen-
eral on the Activities of the United Nations Regional Office for
Central Africa and on the Lord’s Resistance Army-affected
areas.”
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