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STRENGTHEN AND FORTIFY ENFORCEMENT
(SAFE) ACT

THURSDAY, JUNE 13, 2013

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 2:44 p.m., in room 2141,
Rﬁyburn House Office Building, the Honorable Trey Gowdy pre-
siding.

Present: Representatives Goodlatte, Coble, Smith of Texas,
Chabot, Bachus, King, Jordan, Poe, Marino, Gowdy, Labrador,
Holding, Collins, DeSantis, Smith of Missouri, Conyers, Scott,
Watt, Lofgren, Johnson, Pierluisi, Gutierrez, Richmond, DelBene,
and Garcia.

Staff Present: Shelley Husband, Chief of Staff & General Coun-
sel; Branden Ritchie, Deputy Chief of Staff and Chief Counsel; Alli-
son Halataei, Parliamentarian & General Counsel; Dimple Shah,
Counsel; Kelsey Deterding, Clerk; (Minority) Perry Applebaum, Mi-
nority Staff Director & Chief Counsel; Danielle Brown, Parliamen-
tarian; and Tom Jawetz, Counsel.

Mr. GowDy. Good afternoon. The Judiciary Committee will come
to order. Without objection, the Chair is authorized to declare re-
cesses of the Committee at any time. We welcome everyone to this
afternoon’s hearing on H.R. 2278, the “Strengthen and Fortify En-
forcement (SAFE) Act.”*

I will now recognize myself for an opening statement, and then
the gentleman from Michigan.

The 19 hijackers involved in the 9/11, 2001, terrorist attacks ap-
plied for 23 visas and obtained 22. The terrorists began the process
of obtaining visas almost 2% years before the attack. More re-
cently, a legal permanent resident and naturalized U.S. citizen in-
jured and murdered multiple Americans in Boston.

Abel Arango, a Cuban national, served time in prison for armed
robbery. He was released from prison in 2004 and was supposed to
be deported. However, Cuba wouldn’t take him back. DHS had to
release him because of the Supreme Court’s decision in Zavidas v.
Davis. He shot Fort Myers police officer Andrew Widman in the
face. Officer Widman never even had the opportunity to draw his
weapon. Husband and father of three died at the scene.

*The bill, H.R. 2278, the “Strengthen and Fortify Enforcement (SAFE) Act,” can be accessed
at http://www.gpo.gov/fdsys/pkg/BILLS-113hr2278ih/pdf/BILLS-113hr2278ih.pdf
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Sixteen-year-old Ashton Cline-McMurray, an American citizen
who suffered from cerebral palsy, was attacked by 14 gang mem-
bers while walking home from a football game in Suffolk County
outside of Boston. According to his mother, Sandra Hutchinson,
they beat him with rungs out of stairs, they beat him with a golf
club, they stabbed him through his heart, and finally through his
lungs. He, too, really never had a chance. And Ashton’s killers pled
guilty to lesser charges for manslaughter in the second degree mur-
der. One of the defendants, Loeun Heng, was recently released
back onto the streets by the Massachusetts Parole Board. Heng,
like thousands of other criminal aliens in recent years, initially
could not be deported because his home country refused to take
him back—again because of the Supreme Court’s decision in
Zavidas v. Davis. Heng wound up back on the streets living here
in the United States.

Recent events like these underscore the need for Congress to act,
and compel this and future Administrations to provide for public
safety first and foremost. We must strengthen and improve our im-
migration enforcement system not just at the border, but within
the interior of the United States.

The SAFE Act was introduced to remedy this current unaccept-
able state of affairs. The bill, in my judgement, will keep us safe
in numerous ways. First, it fulfills the intent of the Homeland Se-
curity Act of 2002, which authorized the placement of Department
of Homeland Security Visa Security Units at highest-risk U.S. con-
sular posts. This was an effort to address lapses in the current sys-
tem, increase scrutiny of visa issuance, and prevent terrorists from
gaining access to the United States.

Unfortunately, since 2002 neither the State Department nor
DHS has put a high priority on the establishment of Visa Security
Units. Just recently, State Department denied DHS’ request to set
up a post in Turkey. Visa Security Units exist in only 14 countries.
Mel?nwhile, close to 50 countries have been designated as highest
risk.

In addition to making it harder for terrorists to enter, the SAFE
Act allows U.S. Officials to more easily remove terrorists and other
national security threats. The bill closes loopholes and allows ter-
rorists to be removed from American soil without threatening the
disclosure of intelligence sources and methods. Of note, the bill
bars foreign terrorists or immigrants who threaten national secu-
rity from receiving immigration benefits such as naturalization and
discretionary relief from removal. The bill also prohibits immigra-
tion benefits from being provided to immigrants until a background
check is successfully passed.

The SAFE Act also addresses criminal threats. According to re-
cent data provided by Immigration and Customs Enforcement,
nearly 4,000 dangerous immigrant criminals have been released in
just about every year since 2008 because the Zavidas decision re-
quires DHS to release all aliens with final orders of removal where
their native country refuses to take them back. Nearly 1,700 con-
victed criminals have been released thus far this year alone. This
is unacceptable and is not consistent with the government’s pre-
eminent obligation to provide for public safety. H.R. 2278 provides
the statutory basis for DHS to detain, as long as necessary, speci-
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fied dangerous aliens under orders of removal who cannot be re-
moved. This provision is based on legislation that former Chairman
Lamar Smith previously introduced.

In addition to these provisions, the SAFE Act ensures aliens con-
victed of sexual abuse of children, manslaughter, two or more con-
victions for driving under influence, or failing to register as a child
sex offender or any kind of sex offender are removable. It expands
the range of conduct for which an alien can be removed pertaining
to espionage and exploiting sensitive information.

The bill makes alien members of violent criminal street gangs re-
movable. This provision is based on legislation introduced pre-
viously by the gentleman from Virginia, Randy Forbes. The SAFE
Act also provides ICE agents with the tools they need do their job
and the protections needed to keep them safe.

So I look forward to today’s hearing. I especially look forward to
hearing the testimony of today’s witnesses whose family members
were taken from them because of our current system’s failure at
multiple levels. Public safety and national security must be the
twin overarching pillars of any immigration reform system.

And with that, I would recognize the gentleman from Michigan,
the Ranking Member of the full Committee, Mr. Conyers.

Mr. CONYERS. Thank you, Chairman Gowdy.

We gather here for the tenth hearing on immigration, and I don’t
say that critically, because this subject is important. And I join in
welcoming all two, four, six, eight witnesses, but I particularly sin-
gle out Ms. Tumlin, attorney Tumlin, and the representative from
the National Council of La Raza, Clarissa Martinez-De-Castro.
Welcome.

We've held legislative hearings on E-Verify, we’'ve had hearings
on agriculture, the agricultural guest worker bill, and today’s hear-
ing is an enforcement-only bill. Now, I respect the efforts of my col-
leagues that are putting such emphasis on enforcement. But H.R.
2278 is not the right bill for this moment, and I will explain what
I mean by that, because it’s coming one day before the first hearing
of our House Judiciary bipartisan task force on over-criminaliza-
tion. And here’s what we’re doing the day before we have the task
force meeting.

It’s alarming that this bill would turn millions of undocumented
immigrants into criminals overnight. It’s not only terrible politics,
but it’s inhumane policy as well. I was hoping that we had turned
a corner on this flawed approach because we’ve tried it before.

Moreover the bill’s complete and unchecked delegation of immi-
gration enforcement authority to local police, State enforcement
agencies will endanger public safety, it will increase racial
profiling, and infringe basic due process rights.

Put simply, it’s a dangerous approach to a complicated problem
and it will harm communities all around the country. This bill
makes it a crime, potentially a felony, to be an undocumented im-
migrant in this country. And this is not the first time that there
have been attempts to turn millions of undocumented immigrants
into criminals. The last time was in 2005, bill number H.R. 4437,
and it spurred massive public protests around the country. This bill
will do the same thing, but in a more subtle way, and by granting
States and localities total authority to pass their own immigration
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laws, something that even the bill I referred to in 2005 didn’t do,
it will put undocumented immigrants all around the country in
even greater danger.

The bill simply turns every police officer in the country into an
immigration agent. In the eyes of many communities that means
the public safety mission will become a distant second.

Let’s be clear, this bill will make our communities less safe.
Study after study has shown that when police become immigration
agents, crime victims and witnesses don’t come forward, crimes go
unreported and unresolved and unsolved, and public safety de-
creases.

We know that this legislation would lead to widespread racial
profiling and unconstitutional arrests of U.S. citizens and immi-
grants alike. How do we know this? Because we've seen it in juris-
diction after jurisdiction around the country that have entered into
these 287(g) agreements with the Department of Homeland Secu-
rity. So what does the bill do? Rather than improve on current
practice and require more oversight over these 287(g) agreements,
it grants total enforcement authority with no checks at all.

And so I will put the rest of my statement in the record. I thank
the Chairman for his indulgence in giving me additional time.*

Mr. Gowpy. I thank the gentleman from Michigan.

The Chair would now recognize the gentleman from Virginia, the
Chairman of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. I apologize for not
being here in a timely fashion myself, but we are hard at work on
this immigration issue, in many conversations, and that detained
me from getting back here.

Successful immigration reform must address effective interior en-
forcement. This is an integral piece of the puzzle. We can’t just be
fixated on securing the border, which undoubtedly is an issue of
paramount concern. We must focus on interior enforcement, or
more precisely, what to do with unlawful immigrants who make it
past the border and legal immigrants who violate the terms of their
visas and thus become unlawfully present in the United States.

Any real immigration reform effort must guarantee that our laws
be enforced following a legalization program. This is required in
order to ensure that future generations do not have to deal with
once again legalizing millions more people. Interior enforcement of
our immigration laws is critical to the success of our immigration
system.

Unfortunately, the Senate bill actually weakens interior enforce-
ment in many areas or is simply ineffectual. The Senate bill allows
aggravated felons who are currently subject to mandatory deten-
tion to be released in the care of advocacy organizations. The Sen-
ate bill provides an unworkable framework for deporting gang
members. The Senate bill directs DHS to ignore criminal convic-
tions under State laws for crimes such as human smuggling, har-
boring, trafficking, and gang crimes when adjudicating applications
for legalization.

*The information referred to was not available at the time this hearing record was finalized,
September 30, 2013.
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Today we turn to H.R. 2278, the immigration enforcement bill in-
troduced by Trey Gowdy, Chairman of Subcommittee on Immigra-
tion and Border Security. Mr. Gowdy’s legislation actually
strengthens Federal immigration enforcement. One reason why our
immigration system is broken today is because the present and
past Administrations have largely ignored the enforcement of our
immigration laws. If we want to avoid the mistakes of the past we
cannot allow the President to continue shutting down Federal im-
migration enforcement efforts unilaterally. The SAFE Act will not
permit that to happen.

I remain concerned that whatever enforcement provisions Con-
gress passes will be subject to implementation by the current Ad-
ministration, which fails to enforce the laws already on the books.
DHS has released thousands of illegal and criminal immigrant de-
tainees while providing ever-changing numbers to Congress regard-
ing the same. DHS is forbidding ICE officers from enforcing the
laws they are bound to uphold. A Federal judge has already ruled
DHS’ actions are likely in violation of Federal law. DHS is placing
whole classes of unlawful immigrants in enforcement-free zones.
DHS claims to be removing more aliens than any other Adminis-
tration, but has to generate bogus numbers in order to do so.

Ultimately, the American people have little trust that an Admin-
istration which has not enforced the law in the past will do so in
the future. That is why real immigration reform needs to have
mechanisms to ensure that the President cannot simply turn off
the switch on immigration enforcement.

Mr. Gowdy’s bill contains such a mechanism. Not only does the
bill strengthen immigration enforcement by giving the Federal
Government the tools it needs to enforce our laws, but it also en-
sures that where the Federal Government fails to act States can
pick up the slack. Pursuant to the SAFE Act, States and localities
are provided with specific congressional authorization to assist in
the enforcement of Federal immigration law. States and localities
can also enact and enforce their own immigration laws as long as
they are consistent with Federal law.

The SAFE Act shows how to avoid the mistakes of the past with
regard to immigration law enforcement, especially the 1986 immi-
gration law. The bill expands the types of serious criminal activity
for which we can remove aliens, including criminal gang member-
ship, drunk driving, manslaughter, rape, and failure to register as
a sex offender. The bill ensures these individuals cannot take ad-
vantage of our generous immigration laws.

In addition to criminal provisions, the bill strengthens Federal
law to make it more difficult for foreign terrorists and other foreign
nationals who pose national security concerns to enter and remain
in the United States. Of note, the bill bars foreign terrorists or
aliens who threaten national security from receiving immigration
benefits, such as naturalization and discretionary relief from re-
moval. Such provisions are particularly relevant following the Bos-
ton bombing, where naturalized aliens killed, maimed, and injured
Americans. Under the bill, no immigration benefits can be provided
to immigrants until all required background and security checks
are completed, another item that the Senate bill fails to include.
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Rather, the Senate bill actually authorizes the Secretary to waive
background checks.

Mr. Gowdy’s bill also improves our Nation’s first line of defense,
the visa issuance process. Additionally, the SAFE Act lives up to
its name and provides much-needed assistance to help U.S. Immi-
gration and Customs Enforcement officers carry out their jobs of
enforcing Federal immigration laws while keeping them safe. Not
only does the bill allow local law enforcement officials already
working in their communities to pitch in to enforce our laws, but
the bill also strengthens national security and protects our commu-
nities from those who wish to cause us harm. The SAFE Act pro-
vides a robust interior enforcement strategy that will maintain the
integrity of our system for the long term.

I look forward to hearing from all of our witnesses today, and I
thank Chairman Gowdy for introducing this game-changing legisla-
tion.

Mr. GowDY. Thank the gentleman from Virginia.

The Chair would recognize the gentlelady from California, the
Ranking Member of the Subcommittee, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

Over the past 6 months this Committee has engaged in a series
of informative and largely civil discussions regarding immigration
law. With few exceptions, each of the nine immigration hearings
thus far have shown that Members of this Committee recognize
that our immigration system is broken and that it must be fixed
for America’s businesses and families. Most of the Members have
recognized at one time or another that deporting 11 million un-
documented immigrants is not realistic and it would tear parents
away from children, separate spouses, leave gaping holes in busi-
nesses and communities across the country.

That’s why today’s hearing on H.R. 2278 is so disappointing. Por-
tions of the bill should be familiar to the Committee because they
draw heavily upon bills that we considered in the 112th Congress.
Provisions in the bill, for example, would allow people to be de-
tained indefinitely, perhaps permanently, as well as deported based
on nothing but the discretionary decision of the Secretary of Home-
land Security without due process. I am confident that some of this
language would never survive constitutional scrutiny.

The bill troubles me more, however, because of how similar it is
to a bill we considered in the 109th Congress, H.R. 4437. This bill
contains many provisions from that bill, including provisions that
essentially turn all undocumented immigrants in the country,
whether they crossed the border or overstayed a visa, into crimi-
nals and that say that every day they stay in the U.S. they con-
tinue to commit a crime. Under this bill, every day an undocu-
mented father or mother stays in this country to feed and care for
a child he or she would be committing a crime. Under this bill,
their family members may be committing criminal acts simply for
living with them or driving them to the doctor.

This bill then goes further than H.R. 4437 by unleashing the
States to enact similar laws and by authorizing State and local offi-
cers across the country to enforce immigration laws. Every beat cop
would have the power to apprehend, arrest, and detain a person
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based on mere suspicion that the person might be unlawfully here,
and the States could put them in jail simply for being here.

It’s impossible to read Title 1 without thinking of all the lessons
we have learned in recent years about what happens when local po-
lice officers are turned into Federal immigration agents. We now
know that entrusting immigration enforcement to local police dam-
ages communities policing practices and leaves communities less
safe. That’s because it breeds distrust in the community from U.S.
citizens, legal residents, and undocumented persons alike.

For years we’ve heard this from major organizations such as the
Police Foundation, the International Association of Chiefs of Police,
and the Major Cities Chiefs Association. Salt Lake City Police
Chief Chris Burbank testified at the hearing last year that placing
local law enforcement officers in the position of immigration agents
undermines the trust and cooperation essential to successful com-
munity-oriented policing.

Recently we heard it from a survey of Latinos themselves. Forty-
five percent of those surveyed said they are now less likely to con-
tact the police if they are the victim of a crime out of fear that offi-
cers will inquire about their immigration status or the immigration
status of people they know. Seven out of 10 respondents who are
undocumented said the same thing.

When victims of crime and people who witness crime are afraid
to contact the police, crimes go unsolved. When crimes go unsolved,
communities lose faith in the ability of police to keep them safe.
Rather than making our communities safer, something that the
bill’s title purports to do, this bill would decrease public safety.

We also now know that placing immigration enforcement author-
ity in the hands of States and localities results in unconstitutional
racial profiling and prolonged unlawful detention. The poster child
for this bad behavior is Maricopa County Joe Arpaio, the self-styled
toughest sheriff in America. Just last month a Federal judge ruled
that Arpaio’s office engaged in a pattern of unconstitutional racial
profiling and unlawful detentions while participating in the 287(g)
agreement with the Federal Government and in the enforcement of
Arizona’s owns immigration laws.

And Arpaio is not alone. Last year the Justice Department con-
cluded that Alamance County Sheriff and his deputies in North
Carolina engaged in routine discrimination against Latinos, which
included illegal stops, detentions, and arrests without probable
cause. The Justice Department also entered into settlement agree-
ments with East Haven, Connecticut, following an investigation
into widespread racial discrimination and abuse against Latino
residents. The case also involved the Federal criminal arrest of po-
lice officers on charges such as excessive force, false arrest, obstruc-
tion, and conspiracy.

Immigration law is complex. Even Federal immigration officers
highly trained and with decades of experience in immigration law
sometimes make mistakes leading to the detention and removal of
U.S. citizens and lawful permanent residents. Imagine what will
happen when we turn over this power to people who can’t possibly
understand the complexities of immigration laws, such as the rules
surrounding automatic acquisition of U.S. citizens, derivative citi-
zenship, extensions of stay pending adjudications of petitions and
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applications, withholding of removal, and the list goes on. This bill
turns a blind eye to these problems, and that is a gross understate-
ment.

We all share the goal of ensuring that immigration laws are en-
forced. Surely we can do improvements. But this system is utterly
broken and it can’t be fully enforced without devastating our econ-
omy, our businesses, our families, and our communities. The ap-
proach this bill takes is dangerous and it’s wrong, and I hope that
today’s hearing is not a sign of the direction in which this Com-
mittee is heading, and I yield back.

Mr. GOODLATTE [presiding]. We thank the gentlewoman for her
statement.

All other Members’ opening statements will be made a part of
the record. And we now welcome our panel today.

[Witnesses sworn. ]

Mr. GOODLATTE. Thank you very much.

Let the record reflect that all of the witnesses responded in the
affirmative.

And please be seated.

Sheriff Paul Babeu is an elected official and the chief law en-
forcement officer of Pinal County, Arizona. Sheriff Babeu has
served as the president of the Arizona Sheriff’s Association and
was named National Sheriff of the Year in 2011 by the National
Sheriffs’ Association. Additionally, Sheriff Babeu served his country
in the National Guard for 20 years. During that time he served a
tour in Iraq, as well as a deployment in Arizona as part of Oper-
ation Jump Start. In 2006 and 2007 he worked as the commander
of Task Force Yuma supporting the United States Border Patrol.
Sheriff Babeu earned his master’s degree in public administration
}frorg American International College, graduating summa cum
aude.

Mr. Chris Crane currently serves as the president of the Na-
tional Immigration and Customs Enforcement Council 118, Amer-
ican Federation of Government Employees. He has worked as an
immigration enforcement agent for the U.S. Immigration and Cus-
toms Enforcement at the U.S. Department of Homeland Security
since 2003. Prior to his service at ICE, Chris served for 11 years
in the United States Marine Corps. He has testified before this
Committee before.

Thank you for returning again.

Sheriff Sam Page is an elected official and the chief law enforce-
ment officer of Rockingham County, North Carolina. Sheriff Page
serves as the—I'm sorry, I think I am stealing the thunder of the
gentleman from North Carolina, Mr. Coble, who asked, and I
agreed, and then forgot to recognize him for the purpose of ac-
knowledging Mr. Page, Sheriff Page.

Mr. CoBLE. Mr. Chairman, you may steal my thunder any time
you like. But before I introduce Sheriff Page, the case to which my
friend from California referred earlier in North Carolina, I think
that’s still in litigation. I don’t think it’s been resolved at this point.

Sheriff Page is serving in his fourth term as high sheriff of Rock-
ingham County. In addition to that, he has served on the National
Sheriffs’ Association Border and Immigration Committee since
2012. Sheriff Page is a veteran of the U.S. Air Force, having served
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5 years in the Air Force. He is also a graduate of the National Se-
curity Institute.

Sam Page is a law enforcement officer par excellence. I don’t
want to embarrass you, Sam, but I'm going to compliment you.

A friend of mine once asked how well I knew Sam Page. I said
I know him very well. And my friend said he’s a good sheriff, but
more importantly he’s a good man. And I echo that, and I am hon-
ored to introduce him, Mr. Chairman, to my friends on the Judici-
ary Committee.

b Sﬂm, good to have you and your colleagues with us today. I yield
ack.

Mr. GOODLATTE. And thank you. And I will simply add my wel-
come to that given by the distinguished gentleman from North
Carolina.

Mr. Jamiel Shaw is the father of Jamiel Shaw, Jr., a high school
football star who was murdered by an illegal alien gang member.
Jamiel Shaw, Jr., was a 17-year-old honor student being recruited
by schools such as Stanford and Rutgers when his future was cut
short by a gang member who was in the United States illegally.
Mr. Shaw has since campaigned for Jamiel’s Law to be enacted.
This law would prevent Los Angeles from being a sanctuary city for
illegal alien gang members and would implement stronger enforce-
ment measures to prevent illegal immigration.

It is my particular pleasure to introduce the Honorable Randy C.
Krantz, who serves as the elected Commonwealth’s Attorney for
Bedford City, Virginia, a position he has held since 1995. He is the
Director for the Bedford County Violent Crime Response Team, as
well as the legal advisor for the Bedford Forensic Nurse Program.
Additionally, Mr. Krantz is a member of the Southern Virginia
Internet Crimes Against Children Task Force. He earned his un-
dergraduate degree from Lynchburg College and his juris doctorate
from the University of Richmond, as well as an MAR degree from
Liberty University, and continued his education in my law firm
many, many years ago, more than 20.

You're very welcome today, Randy.

Ms. Sabine Durden is the mother of Dominic Durden, who was
killed in a vehicle collision with an illegal immigrant. Dominic was
a dispatcher for the Riverside County Sheriff's Department and a
licensed pilot. He was killed when he was riding his motorcycle to
work and was hit by an illegal immigrant in a pickup truck who
had two drunken driving convictions but was not in possession of
a driver’s license. Dominic was Ms. Durden’s only child.

Ms. Karen Tumlin is the managing attorney for the Los Angeles
office of the National Immigration Law Center. She has been with
NILC since 2005 and her focus has been on serving low-income im-
migrants. Ms. Tumlin also worked as a research associate at the
Urban Institute before going to law school, where she worked on
immigration issues. Additionally, she spent a year as a Luce Schol-
ar in Thailand working on a study on child trafficking for the
United Nations International Labor Organization. Ms. Tumlin
earned a juris doctorate and a master’s degree in public policy from
the University of California at Berkeley.

Ms. Clarissa Martinez-De-Castro is the director of civic engage-
ment and immigration at the National Council of La Raza. Ms.
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Martinez oversees the organization’s work to advance NCCR immi-
gration priorities, as well as efforts to expand Latino policy advo-
cacy and electoral participation. A naturalized United States cit-
izen, she is a graduate of Occidental College and Harvard’s Ken-
nedy School of Government.

Welcome to each and every one of you. This is a large panel. And
I want to assure each of you that your written statements will be
entered into the record in their entirety, and I ask that each of you
summarize your testimony in 5 minutes or less. To help you stay
within that time, there is a timing light on your table. When the
light switches from green to yellow you will have 1 minute to con-
clude your testimony. When the light turns red it signals that the
witness’ 5 minutes have expired.

And I want to also note that I have an amendment on the floor
in the National Defense Authorization Act coming up in a little bit
and I will have to step out. Chairman Gowdy or others will fill the
Chair. We will keep the hearing going in a smooth fashion. I apolo-
gize in advance for not being here for all of it, but I will be here
for almost all of it, and all of your testimony is important to me.

And we will start with you, Sheriff Babeu. Am I pronouncing
that correct? Good. Thank you.

TESTIMONY OF THE HONORABLE PAUL BABETU,
SHERIFF OF PINAL COUNTY, FLORENCE, AZ

Sheriff BABEU. Sheriff Paul works just as well.

Thank you, Mr. Chairman and Members, for allowing me to tes-
tify today. A little bit about Pinal County. We are larger geographi-
cally than the State of Connecticut. We only have 15 counties in
Arizona. And we're still a rural county, we have 400,000 residents.
And we’re a full service law enforcement agency, meaning that
we're primary responders to the majority of the residents of our
county.

We'’re not on the border. In fact, we’'re 70 miles north of the bor-
der. Yet we’re the number one pass-through county in the United
States, over 3,000 counties. How can that be? Well, terrain fea-
tures, the interstates naturally funnel through Pinal County on
their way to Metro Phoenix and then other parts, possibly to your
districts and people that you represent.

According to a recent GAO study, says that 56 percent of the bor-
der is not under operational control. That’'s a term that has been
used in the past, a metric, if you will, by the Border Patrol. In my
opinion and the opinion of most Americans, 44 percent is a failing
grade. America can secure the border if we replicate the success of
what’s been accomplished in the Yuma Sector.

Mr. Chairman, you pointed out in my introduction that I served
as a commanding officer, as an Army officer for a year and a half
in Yuma. And I could speak to that experience. Essentially what
happened there is, of the nine sectors from California to Texas, we,
in direct support of our heroes in Border Patrol, were able to bring
a 90 percent reduction in illegal entries and drug smuggling in that
sect(gr. So I reject anybody saying that the border cannot be se-
cured.

Three key elements in the McCain-Kyl plan, our former Senator
Kyl from the State of Arizona. I was proud to be the prime author
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of that legislation, and the three key components of that was 6,000
armed soldiers, which the Senate bill does not have, for a period
of 2 years so you can get in sequence to the second step, is built
and complete a double barrier fence, originally authored by former
Representative from San Diego Rankin—not Rankin—Duncan
Hunter. In fact, President Clinton, to his great credit, signed that
bill. He wanted three barriers and he gave him two. And it’s not
just build a border fence for 2,000 miles, it’s 700 miles of the ap-
proximately 2,000-mile border. And it’s already predetermined
area, that high-trafficked areas and areas where there’s built-up or
urban centers that are there. And you have infrared cameras, cam-
eras, lighting, and sensors to detect incursions as well.

Third, in sequence, is this novel concept of enforcing the law.
When that happened—and it couldn’t get there in the Yuma Sector
until the first two components were there of the armed soldiers and
building the infrastructure necessary—and when they enforced the
law we saw the numbers drop dramatically. So that’s what’s called
the proof of concept that should be brought to all other sectors.

I strongly oppose the Senate’s—what’s referred to as the gang of
eight plan because they offer all of these other items of a path to
citizenship prior to ascertaining and guaranteeing that the border
is secured, that the laws are enforced.

Secretary Napolitano almost on a daily basis proclaims that the
U.S.-Mexican border is secured. As part of the legislation, why I
favor this as opposed to the Senate bill, is the Senate allows the
Secretary of Homeland Security 6 months to come up with a plan
to secure the border. My question is, I believe that was her job for
the last 4% years, is secure the border. And when you look at num-
bers of 123,000 illegals that have been apprehended where I live
in the Tucson Sector, that is last year, ladies and gentlemen. And
that just reflects those who were apprehended, not those who got
away or got through.

And last, just over a year ago, our county, Pinal County lead the
21-member law enforcement agency effort with the largest drug
busts in the history of Arizona, $2 billion to $3 billion, against
members of the Sinaloa Cartel, 76 members arrested, 108 fire-
arms—not handguns but rifles—and AK-47s. And these what in
law enforcement we call clues that the border is not more secure.

The Secretary and others point to the dip in the numbers, and
that is more a reflection of the economy. I am here to stand in sup-
port of Mr. Gowdy’s SAFE Act. And we’ve seen this movie before,
in 1986, and if we go down that path it’s not going to end well and
it’s going to have more devastating effect.

Thank you for allowing me to speak today.

Mr. GOODLATTE. Thank you, Sheriff Paul.

[The testimony of Sheriff Babeu follows:]
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Secretary Janet Napolitano almost daily proclaims that our US/Mexican border is already secure in an effort
to pave the way to amnesty. One year ago, the Tucson sector alone had 123,285 illegals apprehended and
now the Chief of the U.S. Border Patrol recently testified that this number is up more than 13%.
Additionally, our Sheriff's Office recently led a multi-agency investigation which busted the largest drug
smuggling operation in the history of Arizona, valued between $2-$3 Billion, arresting 76 individuals of the
Sinaloa Mexican Drug Cartel and seized 108 of their firearms. In law enforcement, we call these clues; the
border is NOT more secure than ever.

This immigration reform plan gives Secretary Napolitano six montbs to come up with a border security
plan. What has she been doing for the past four years? She deceptively proclaims border security in order to
convinee the American people that the border is secure and yet she tells law enforcement officials that the
border can't be secured. In Nogales, Arizona on July 7% 2011 Secretary Napolitano personally told me and
several law enforcement officials that “we are never going to seal the border, and since the beginning of
time, we’ve always had contraband and smuggling going through it.”" | along with most Americans wonder
how the person in charge of securing the border can say we can’t do it. The border can and must be secured.
1t has already happened in the Yuma Sector where border crossings have been reduced by 97%.

Most agree that we need to reform our immigration system, yet logic and history should demand that our
border must be secured first. T applaud this effort to add significant resources to build fencing, add needed
staff, and improve sccurity. This has to be done first. What is the justification to not secure the border first
and then start on reform? I do not trust that the border will be secured under this plan, since the very people
in charge already believe we have security. We are asked to trust the very people who recently released
2,228 criminal illegals to our sireets and continue to refuse to provide me their names, criminal history, their
individual threat assessment, and location of their supervised release. We are asked to trust the very people
who covered up Benghazi and gave over 2,000 high powered weapons (AG Holder's Fast & Furious) to the
Mexican Drug Cartel that we are fighting. The only failsafe of this plan is if the border is not 90% secure,
the plan calls to establish a commission years later to study what went wrong. Border security is & grave
national security concern.

H.R. 2278 “Strengthen and Fortify Enforcement Act” is the best plan I have seen presented to protect
America. The bill if approved will give law enforcement agencies across the United States clear direction
so immigration enforcement can be consistent throughout all communities.

On a daily basis in Pinal County, law enforcement and citizens are forced to live with the results of an
unsecured border. HLR. 2278 the “Strengthen and Fortify Enforcement Act” will give our deputies and law
enforcement members across the nation, the authority they need to arrest and detain with those involved
with drug and human trafficking whe come freely through our open border. The citizens of Pinal County
have elected and given me their sacred trust to ensure they are safe. Almost daily, deputies of my office are
involved in vehicle pursuits with cartel members smuggling drugs or humans, we have had executions,
warnings from the U.S. Department of Homeland Security that the cartels members from Mexico were
going to be sending assassins to Pinal County to execute other cartel members, we have had cartels send
“Rip Crews” who have been involved in gun battles with other cartel members, “Rip Crews” have
conducted traffic stops on individuals and committed robberies, we have seen homicides, home invasions,
kidnappings, shootings, sexual assaults, burglaries and thefls. Deputies have confronted armed individuals
both in the desert and in vehicles and have been involved in shootings and physical confrontations.

971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85132
Main {520) 866-6800 * Fax (520) 866-5195 * TDD (520) 868-6810



15

T urge this commitice to give your full support to H.R. 2278 the “Strengthen and Forfify Enforcement Act”
as it will give law enforcement and communities the power we need to keep our citizens safe. This
legislation also 'makes it more difficult for terrorists and other aliens who pose national security concerns to
enter and remain in the United States, protects the American public by facilitating the removal of criminal
aliens, improves our nation’s first line of defense - the visa issuance process, and provides additional
assistance to U.S. Immigration and Customs Enforcement officers in carrying out their jobs of enforcing
Federal inunigration laws.

Respectfully,

bty

Paul Babeu, Sheriff
Pinal County

971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85132
Main (520) 866-6800 * Fax (520) 866-5195 * TDD (520) 868-6810
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Mr. GOODLATTE. And we’ll now welcome Mr. Crane.

TESTIMONY OF CHRIS CRANE, PRESIDENT, NATIONAL IMMI-
GRATION AND CUSTOMS ENFORCEMENT COUNCIL 118,
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES

Mr. CRANE. Good afternoon, Chairman Goodlatte, Ranking Mem-
ber Conyers, and Members of the Committee. We are still reading
through the SAFE Act, introduced by Congressman Trey Gowdy.
However, my initial reaction is one of great appreciation and sup-
port for Congressman Gowdy’s efforts. I applaud Congressman
Gowdy and his staff for creating a bill that makes public safety a
priority through reforms to enforcement.

Unfortunately, gang of eight legislation currently before the Sen-
ate reflects an absence of law enforcement input as it contains no
tangible plan for border security and essentially ignores interior
enforcement altogether, while simultaneously creating a path to
citizenship for members of criminal street gangs and most other
criminal aliens. We hope that members of both parties in the
House and the Senate will review the provisions of the SAFE Act
as gang of eight legislation ignores interior enforcement and con-
tinues practices which have led to the Nation’s current immigration
problems.

With visa overstays accounting for approximately 40 percent of
the 11 million aliens currently in the United States illegally, S. 744
speaks only of increases to border enforcement, not interior enforce-
ment. Investments in border security will never address the prob-
lem of visa overstays, which again account for nearly half of all ille-
gal aliens currently in the United States. Investments on the bor-
der will also do nothing to ensure that everyone who successfully
crosses the border illegally is apprehended and removed, as that is
also ICE’s interior enforcement mission.

Since 9/11, the Border Patrol has tripled in size, while the inte-
rior enforcement component of ICE appears to have become small-
er. ICE is tasked with apprehending and removing 11 million ille-
gal aliens in the United States, as well as 30 million aliens legally
in the U.S. who are subject to removal for status violations, gen-
erally being criminal convictions. In short, ICE polices 40 million
people in 50 States, Guam, and Puerto Rico, with just 5,000 offi-
cers, a force half the size of the Los Angeles Police Department. Of
those 5,000 officers, hundreds work as detention guards in deten-
tion centers instead of performing law enforcement duties due to
the elimination of detention guard positions during transition from
INS to DHS. The transition also split ICE’s 5,000 officers into two
separate with two different arrest authorities, thereby crippling the
agency’s ability to use its handful of officers across the full spec-
trum of immigration enforcement.

The gang of eight’s so-called comprehensive reform ignores red
flags at ICE and does nothing to reform interior enforcement in an
agency tasked with that mission. The SAFE Act, however, takes
aggressive steps to fix these problems. It adds additional officer po-
sitions, establishes the same arrest authorities for all officers,
takes law enforcement agents out of detention centers, replacing
them with detention guards, provides additional ICE trial attor-
neys, support staff, and much-needed protective equipment for offi-
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cer and agent who face growing criminal populations that are in-
creasingly violent and confrontational.

In order to combat the criminal alien problem within the United
States and keep dangerous criminals off the streets drafters, of the
SAFE Act clearly reviewed current immigration laws and identified
areas of concern in an effort to eliminate loopholes for criminals
and keep communities safe. The SAFE Act adds upon aggravated
felony charges involving the sexual abuse of children, homicide,
manslaughter, child pornography, firearms offenses, passport
fraud, stalking, and child abuse. It makes gang members deport-
able, detains dangerous criminal aliens that we can’t deport, and
expands on charges for espionage, crimes again government, and
other criminal activities. It provides support for local law enforce-
ment and legally strengthens ICE detainers, keeping criminals off
the street.

In conclusion, it is our opinion that the approach taken in the
SAFE Act is the approach needed to fix our broken immigration
system. To effectively address the thousands of concerns through-
out our Nation’s broken immigration system, we must take a dili-
gent and systematic approach of reviewing current laws, practices,
and resources to prevent repeating the mistakes that currently
exist and ensure that future laws can be effectively implemented
and enforced.

Thank you, and that concludes my testimony.

Mr. GOODLATTE. Thank you, Mr. Crane.

[The testimony of Mr. Crane follows:]
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Good Afternoon Chairman Goodlatte, Ranking Member Conyers and members of the

Committee,

Introduced late last week, we are still reading through the “Strengthen and Fortity
Enforcement Act” or “SAFE Act” from Congressman Trey Gowdy. However, my initial
reaction is one of great appreciation and support for Congressman Gowdy’s efforts. Iapplaud
Congressman Gowdy and his staff for creating a bill that focuses on public safety through
reforms to enforcement. As representatives of ICE agents and officers on the front lines of
immigration enforcement, our union has been focused on ensuring that public safety and national
security issues are a part of any new immigration legislation drafted by Congress. Unfortunately,
we have for the most part been ignored by both the White House and the Senate. Gang of Eight
legislation currently before the Senate reflects an absence of law enforcement input as it contains
no tangible plan for border security and for the most part ignores interior enforcement altogether,
while simultaneously creating a path to citizenship for members of criminal street gangs as well
as a majority of criminal aliens currently residing in the United States illegally. In short, we are
shocked by the lack of border security and interior enforcement measures as well as the level of
criminality permitted by the Gang of Eight legislation. We hope that both Democrats and
Republicans, in both the House and the Senate, will review the provisions of the SAFE Act, as
well as its spirit and intent. As T have said in previous testimony, enforcement is not a “dirty
word.” It saves lives. Enforcement is the means by which we prevent people from dying in the
desert. Itis the means by which we counter human tratficking and a multitude of other crimes
that harm, kill and otherwise victimize millions of citizens, residents and other aliens residing

within the United States.



20

However, it appears that the individuals and organizations involved in crafting the Gang
of Eight legislation purposely ignored interior enforcement with the intent of continuing the
practices which have led to the nation’s current immigration problems. The proof of this is the

bill itself, S.744, the Gang of Eight’s immigration legislation.

With visa overstays accounting for an estimated 40% of the 11 million illegal aliens
currently in the United States (4.5 million), S. 744 speaks only of significant increases to border
enforcement, not interior enforcement. Clearly, 4.5 million visa overstays entered the United
States legally, and did not illegally cross our nation’s borders. This is a problem that cannot be
stopped by the United States Border Patrol. Investments in border security will never address

this problem, which accounts for almost half of all illegal aliens currently in the United States.

Additionally, investments on the border will do nothing to ensure that everyone who
illegally crosses the border into the United States is apprehended and removed. That again is
ICE’s interior enforcement mission. The number of illegal aliens currently on the interior of the
United States stands at the staggering count of 11 million. We believe that millions more will
enter illegally even if' S. 744 passes, as its border security measures are lacking and would not
appear to take affect for five to ten years following enactment. Also, it is doubtful that any

border security plan will ever reach a one hundred percent apprehension rate.

But ICE’s mission doesn’t stop at 11 million illegal aliens on the interior of the United
States. It is also ICE’s mission and responsibility to police criminals and status violators among
the approximately 30 million aliens legally in the United States. This makes for approximately
40 million aliens, both legal and illegal, that ICE is tasked with policing. For the most part, ICE

polices this group of 40 million people spread across 50 states, Guam and Puerto Rico with
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approximately 5,000 officers and agents - a force approximately half the size of the Los Angeles

Police Department.

Unlike most police departments; however, ICE does not have separate departments and
officers that handle special needs such as Court Security, Juvenile Services, Probation and
Parole, Detention Management and Transportation. This handful of ICE officers nationwide
handles these duties as well. In addition, these 5,000 officers and agents do something that no

other law enforcement agency in the nation does, they deport people to every corer of the globe.

Since 9/11, the Border Patrol has approximately tripled in size, while the interior
enforcement component of ICE, Enforcement and Removal Operations (ERO), appears to have
become smaller. When DHS was established, ERQ/ICE effectively lost its special agents to
Homeland Security Investigations; ICE lost a position titled Immigration Agent (1A), as well as a
position titled Detention Enforcement Officer (DEO). While ICE lost two positions and
effectively moved another to a predominantly “Customs Enforcement” role, ICE did not lose any
of the immigration related duties previously performed by these positions. As a result, hundreds
of officers from within our handful of 5,000 fully trained federal immigration agents, work as
detention guards in detention centers instead of arresting criminals on the street and in jails and
prisons. Adding further to the problem, while all ICE ERO officers have the same training
requirements, the 5,000 officers are split into two separate positions with two different arrest
authorities. These differing arrest authorities literally lead to situations in which officers who are
prepared to make an arrest or assist another agency in doing so can’t because they don’t have the

full arrest authorities under the INA — again, even though they all have the same training.
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Never have I seen any organization, because of its dysfunctional structure and
organization, so clearly set up for failure, as ICE Enforcement and Removal Operations. Yet the
Gang of Eight legislation ignores red flag after red flag at ICE which strongly indicate the need
for changes. While S. 744 claims to be a “comprehensive reform” it does nothing to reform
arguably our nation’s most critical immigration component in need of the most reforms — interior

enforcement and the agency tasked with that mission.

The SAFE Act, however, takes aggressive steps to fix these problems by adding much
needed additional officer positions to ICE ERO, as well as by creating force multipliers from
within existing officer resources by providing all officers and agents with equal arrest authorities
and reinstituting limited numbers of Detention Enforcement Officers so that immigration agents
who currently perform detention guard duties can be reassigned back to law enforcement duties.
The SAFE Act also provides additional ICE prosecuting attorneys, much needed administrative
staff, and much needed funding for weapons and safety equipment to protect ERO officers and
agents who face growing criminal alien populations in the field which are increasingly violent
and confrontational. The SAFE Act also provides for an ICE advisory council which will
include ICE officers and trial attorneys to increase communication between boots on the ground

employees and members of Congress.

In order to combat the criminal alien problem within the United States and keep violent
or otherwise dangerous criminals off the streets, the drafters of the SAFE Act clearly reviewed
current immigration laws making fixes to identified areas of concern in an effort to shut down

loopholes for criminals and keep communities safe. Some of those changes include:

o SAFE expands upon aggravated felony charges involving the sexual abuse of children;
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SAFE adds the charges of homicide and manslaughter to the definition of aggravated

felony;

SAFE adds child pornography to the list of aggravated felony charges;

SAFE makes aliens convicted of failing to register as sex offenders inadmissible and

deportable;

SAFE expands aggravated felonies to include not just those who committed the act, but

also those who solicited, commanded or abetted such offenses;

SAFE makes aggravated felons; aliens with convictions for certain fraud offenses,

firearms offenses, stalking and child abuse inadmissible;

SAFE expands the range of passport crimes related to passport fraud that constitute

aggravated felonies;

SAFE makes two or more convictions for DUI an aggravated felony;

SAFE appears to prevent classes of aliens other than lawful permanent residents from

purchasing or owning firearms;

SAFE appears to expand the range of conduct for which an alien can be inadmissible as it
pertains to espionage, exporting sensitive information, overthrow of the United States

Government and other criminal activities;

SAFE makes members of criminal street gangs inadmissible and deportable;

SAFE allows DHS to detain dangerous criminal aliens who can’t be deported;
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o SAFE provides 287(g) programs to requesting States and localities which identify a need

for stronger participation in enforcing immigration laws in their areas;

¢ SAFE requires State and local law enforcement agencies to honor ICE detainers ensuring
that 1CE agents and officers can assume custody before criminals are released from jails

back into communities;

o SAFE withholds certain Federal grants from States and localities that become sanctuary
cities and thereby violate Federal immigration laws and release criminals from jails back

into communities.

In conclusion, it has been our opinion from the beginning that the approach taken in the
SAFE act is the approach needed if as a nation we are serious about fixing our broken
immigration system. “Immigration,” whether defined as our written immigration laws, the
processes of both legal and illegal immigration, and/or the policies, practices and resources of the
multiple agencies tasked with varying immigration related missions, is far too complex, diverse
and far reaching of a problem to effectively address through a comprehensive approach. To
effectively address the thousands of concerns throughout our nation’s broken immigration
system, we must take a diligent and systematic approach of reviewing our current laws, practices
and resources to prevent repeating the mistakes that currently exist and ensure that any future

laws can be effectively implemented and enforced.

We look forward to further review and discussion of the SAFE Act in the weeks and
months to come, and humbly offer our assistance in the development of amendments, if any are

needed.

Thank you and that concludes my testimony.
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Mr. GOODLATTE. Sheriff Page, welcome.

TESTIMONY OF THE HONORABLE SAM S. PAGE, SHERIFF OF
ROCKINGHAM COUNTY, WENTWORTH, NORTH CAROLINA

Sheriff PAGE. Thank you. Mr. Chair, Co-Chair, and distinguished
Members of the U.S. House of Representatives Judiciary Com-
mittee, I gave greetings from Rockingham County, North Carolina.
I believe that you all in Congress have one of the toughest jobs in
our Nation today: Youre being asked to fix a broken immigration
system in the U.S. and to make sure that your legislation will pro-
vide a solution that will last for many years to come.

I come before you today not as an expert in immigration law or
border security, I am just one of 3,080 sheriff's in America that is
asking for your help in solving our border security and immigration
problem.

Between 2011 and 2012, while working with the Drug Enforce-
ment Agency task force in my county, 12 Mexican cartel associates
were arrested in our county, along with lots of Marijuana, millions
of dollars of cash, kilos of cocaine, AR-15 rifles, and assorted fire-
arms. The sheriff mentioned earlier, next to my county, Alamance
County reported that he had two drug-related execution-style mur-
ders in the past 5 years. According to the Drug Enforcement Agen-
cy report, North Carolina is second place compared to the Atlanta
region in drug trafficking routes by the Mexican drug cartel. And
these cartels reported to be operating in almost 1,200 cities in
America.

In 2 to 3 days—here is the relationship to the border—2 to 3
days the illegal drugs traveling from the border can be anywhere
in the United States and also in rural Rockingham County, North
Carolina. In North Carolina since 2010 I've process working with
the Federal ICE Secure Community Programs 151 persons that are
criminally charged that are illegal in the U.S. Two of the detainees
have returned back to be rearrested. It has cost us $330,000 to
house those inmates and approximately 66 percent of those ar-
rested were charged with traffic-related offenses.

I have traveled to Arizona and Texas in the past 3 years to see
firsthand what my fellow sheriffs, what theyre dealing with along
the border, experiencing drug trafficking, human trafficking, illegal
immigrations, and other than Mexican crossings along our porous
southern border of Mexico. And this information is being shared
with sheriffs from North Carolina and across the U.S.

While I was at a briefing I had the opportunity to ask the ques-
tion of Secretary Napolitano. I asked her, why have we not de-
clared the Mexican drug cartel a terrorist organization, and what
is the reluctance for this Administration to place a regular military
force on our southern border with Mexico? And her answer to me
was, Sheriff, we’re not at war with Mexico.

But, you know, can you imagine how frustrating that answer was
to me, because I tend to differ with the Secretary. Because in the
past 6 years 58,000 Mexican citizens have been murdered by the
Mexican drug cartel in Mexico just south of our border. That’s a
war, that’s a drug war.

I have read the proposed House bill 2278, and these are a few
of my comments. Quickly, I will state the bill empowers all law en-
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forcement in America to cooperate making our communities safer.
Federal ICE agents get the congressional backing that they've
needed for a long time. The bill allows for Border Patrol agents to
cross Federal land without fear of sanction and legal roadblocks.
The bill places oversight and accountability on the Secretary of
Homeland Security. The bill provides the needed funding for immi-
gration detention resources and detention officers.

The bill does not reward municipalities that have chosen to be-
come sanctuary cities in violation of our U.S. Immigration law. The
bill reduces the chances of criminals of all types from receiving
benefits in status in our country. Because I believe that Senate bill
744 we talked about earlier, I believe that it does give a path to
citizenship for those criminally charged who are illegal in our coun-
try.

The bill improves our visa issuance process, and it also estab-
lishes an ICE advisory council to Congress. I have read the public
safe provisions of Senate bill 744 introduced by the gang of eight
committee. I have also reviewed the proposed SAFE Act, H.R. 2278.
In the short amount of pages your House bill will restore the rule
of law in immigration enforcement in America, as well as the au-
thority reserved for the ICE agents to conduct proper interior and
immigration enforcement with those powers protected by congres-
sional legislation.

Senate bill 744 fails to meet that standard, in my opinion, and
I believe its provisions would not only provide amnesty for criminal
violators, but could endanger the public, which I as sheriff am
sworn to protect. I do not believe that S. 744 has true intentions
of tracking visa overstay violators, because if it was the intention
biometric tracking would be used at all international ports of entry.
And costs was stated recently in debates in the Senate about the
decline in that technology usage. In my opinion, you can’t place the
cost on one single American life when it comes to homeland secu-
rity.

Secretary Napolitano said that this was not an immigration bill,
but instead a public safety bill. My comment, is if it was a public
safety bill how come law enforcement wasn’t involved in the
crafting this bill?

Lastly, border security in S. 744 seems to be secondary to am-
nesty. Mr. Chairman, I personally want to thank you all for giving
me the opportunity to come before you today and answer your
questions. I look forward to any questions you might have. Thank
you.

Mr. GOODLATTE. Thank you, Sheriff.

[The testimony of Sheriff Page follows:]
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Mr. Chairman, Co-Chairman, and Distinguished members of this U.S. House of
Representatives Judiciary Committee. | give greetings from the citizens of
Rockingham County, North Carclina whom | represent.

Currently, | am serving in my fourth term as the elected Sheriff of Rockingham
County, NC. | am the past President of the North Carolina Sheriffs’ Association,
and currently serve on the National Sheriffs’ Association Border Security and
Immigration Committee as Co-Vice Chair. | am a Veteran, and have served for
more than thirty years in civilian law enforcement in North Carolina.

| believe that you all in our Congress have one of the toughest jobs in our Nation
today. You are being asked to fix our broken immigration system in the U.S., and
to make sure that your legislation will provide a solution that will last for many
years to come. | come before you today not as an expert in immigration law or
Border Security. | am just one of 3080 Sheriffs in America that is asking for your
help in solving our Border Security and immigration problem that impacts all of
our citizens across the U.S. in many ways.

In 1990 | had my first encounter with illegal immigration in my county. While on
patrol we located six suspicious subjects hitchhiking along our bypass highway. It
turned out they were all in the country illegally. When I.C.E. was contacted, | was
told by the Agent on duty that if we had not charged the subjects, to release
them; because they did not have the funds to provide transportation.

Fast forward between 2011 - 2012... While working with the Triad Drug
Enforcement Agency (D.E.A.) Task Force, we have arrested twelve (12) Mexican
Cartel associates within my county in North Carolina. During the investigative
process, we located large amounts of marijuana, Kilos of cocaine, more than a
million dollars in cash, five (5) AR-15 Assault Rifles and other assorted firearms in
the possession of these persons that are not only affiliated with the Mexican
Drug Cartels, but are committing criminal drug trafficking offenses within my
county and state. The Sheriff in the county next to mine reported that they had

two (2) drug related execution style murders in the past five years.
PAGE 2
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According to my last D.E.A. briefing, North Carolina is second place compared to
the Atlanta Region in drug trafficking routes by the Mexican Drug Cartels. These
Drug Cartels are also reported to be operating in approximately 1200 cities
across the U.S.. As | have explained to the citizens of my county, it only takes two
(2) or three (3) days travelling time for illegal drugs to travel from the border to
anywhere in the United States, including rural Rockingham County, North
Carolina.

In North Carolina, since October of 2012, | have participated in the Federal I.C.E.
“Secure Community Program”. Since we started, we have processed 151 persons
that have been criminally charged and are residing in the U.S. illegally. Out of the
ninety-three (93) of the detainees that been picked up by I.C.E., two (2) of the
detainees have returned to be rearrested. The cost factor to my county for
housing these criminally charged illegal aliens has amounted to $329,490.
Approximately 66% of those arrested that are illegal were charged with traffic
related offenses.

| have personally travelled to the states of Arizona and Texas in the past three (3)
years to observe firsthand what my fellow Sheriffs along the border are
experiencing with regards to drug trafficking, human trafficking, and illegal
immigrations, including O.T.M. crossings along our porous Southern Border with
Mexico. This information has been shared with Sheriffs across NC and the U.S..

One month ago, while attending a White House briefing by five (5) federal
officials, | had the opportunity to ask Department of Homeland Security (D.H.S.)
Secretary Napolitano a question. | simply asked why have we not declared the
Mexican Drug Cartel a terrorist organization, and what is the reluctance for this
administration to place a regular military presence on our Southern border with
Mexico? Her answer to me was “Sheriff, we are not at war with Mexico!” You
can imagine how frustrating that answer was to me. | tend to differ with
Secretary Napolitano since 58,000 Mexican citizens have been killed by Cartels in
the past six (6) years in Mexico.

PAGE 3
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Today, | have this great honor to come before your committee as a Sheriff
representing the folks in my county. My intentions for being here is to make sure
that | live up to the primary responsibility of any government, which is to
support public safety and to protect and serve its citizens.

| have read this proposed House Bill 2278 and these are a few of my comments:

1. 1 think that your Bill empowers all law enforcement in America to
cooperate in the process of making our communities safer as a force
multiplier.

2. This Bill gives our federal I.C.E. Agents the Congressional backing they need
to carry out their duties to enforce our nation’s immigration laws as they
should be.

3. This Bill allows for our Border Patrol Agents to cross federal land without
fear of sanctions and legal roadblocks, thus allowing more effective use of
their manpower to secure our borders from threats to the U.S.

4. This Bill places oversight and accountability on the Secretary of D.H.S. for
decisions being made regarding interior immigration enforcement.

5. The House Bill provides much needed funded for immigration detention
resources, and funding to localities that choose to participate in
partnership.

6. This Bill does not reward those municipalities which have chosen in the
past to become Sanctuary Cities in violation of U.S. immigration law.

7. This Bill reduces the chances of criminals of all types including gang
members, aggravated felons, and sex offenders from receiving or
benefiting from protected status. Why would you reward criminals?

8. This Bill improves our Visa issuance process.

9. Establishes an I.C.E. Advisory Council to advise Congress and I.C.E. on ways
of improving enforcement, addressing the needs of I.C.E. personnel, and
assesses the effectiveness of enforcement policies.

PAGE 4
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To the members of this committee — | have read the public safety provisions of
Senate Bill 744 introduced by the Senate “Gang of Eight” committee. To date,
this bill measures in length more than 1000 pages.

I have also recently reviewed your proposed “S.A.F.E. ACT” HR.2278 which
measures about 174 pages. In those short amount of pages, your House Bill will
restore the “Rule of Law” in immigration enforcement in America as well as the
authority reserved for I.C.E. Agents to conduct proper interior immigration
enforcement with those powers protected by Congressional legislation.

Senate Bill 744 fails to meet that standard in my opinion, and I believe that its’
provisions would not only provide Amnesty for criminal violators, but could
endanger the public which |, as a Sheriff, have sworn to protect. | do not believe
that SB.744 has any true intention of tracking Visa overstay violators, because if
that was the intention, Biometric tracking would have been including in the Bill
at ALL international ports of entry. Cost was stated as a reason in recent debates
to decline the technology. In my opinion, you can’t place a cost too highon a
single American’s life when it comes to Homeland Security.

Secretary Napolitano stated to me at a recent White House briefing that $SB.744
wasn’t an immigration bill, but a public safety bill. My response to that comment
would be that if that is true, why wasn’t law enforcement involved in the
crafting of the Bill early on? Lastly, Border Security in the proposed SB.744 seems
to be secondary to Amnesty.

Mr. Chairman, | personally think that this House Bill and the provisions that it
covers is a tremendous step in the right direction in interior immigration
enforcement. | look forward to assisting you all in this proposed legislation
HR.2278. | believe it to be a promising piece of legislation in the bigger picture of
immigration reform.

| look forward to any questions this committee might have.

Sheriff Sam Page—Rockingham County, North Carolina
PAGE 5
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Mr. GOODLATTE. Mr. Shaw, welcome.

TESTIMONY OF JAMIEL SHAW, SR., COMMITTEE TO PASS
JAMIEL’S LAW, LOS ANGELES, CA

Mr. SHAW. Thank you very much, Mr. Goodlatte and Ranking
Member Conyers. Thank you for holding this hearing.

On March 2, 2008, the American dream came to a screeching
halt for my son, Jamiel Shaw, II, also known as Jamiel Shaw, Jr.
Jamiel was just 17 years young and a football superstar destined
for greatness when he was gunned down three doors from my home
while his mother was serving in Iragq.

Jamiel was a junior at Los Angeles High School and already
being looked at by universities such as Rutgers and Stanford. The
last time I spoke to my son he was on his way home from the mall.
I can still hear his voice: Be right home, dad, I'm right around the
corner. He never made it home and our lives are permanently sepa-
rated.

The next time I saw my son he was laying on the ground dead.
According to the coroner who testified at the trial, Jamiel was shot
in the stomach first, and while he was lying on the ground with
his hands covering his head pleading for his life, he was shot again.
The bullet went through his hand and spread into his head.

On the day of my son’s funeral the LAPD came to our home to
inform us that they had captured the person they believed had
murdered Jamiel. We also learned that he was executed by an ille-
gal alien gang member from Mexico with a history of violence. We
often hear supporters of people who are here illegally say that the
children were brought to USA by no fault of their own, as if that
makes everything right. But many people overlook the fact that
their parents made a choice to violate our laws. The parents of my
son’s killer made a choice to leave their country illegally, entered
America illegally, and their illegal alien son made the choice to join
the gang.

The illegal alien charged with murdering my son had been pre-
viously arrested in November 2007 for assault with a deadly weap-
on and battery on a police officer, yet he was given early release
from jail on March 1st, 2008, a Saturday night. The very next day
he executed my son and left him for dead like he was a piece of
trash in the street.

According to the District Attorney’s office in Los Angeles, Jamiel
was executed because of the color of his skin and the color of his
red Spider-Man backpack. We learned from Sheriff Baca of the LA
County Sheriff's Department that shot callers from jail order
Latino gangbanger inmates to kill Black males when they are re-
leased from jail. So why aren’t politicians outraged? Could it be be-
cause some politicians care more about potential votes of illegal
aliens granted amnesty rather than the safety of U.S. citizens?

Sheriff Baca had a violent gang member in the custody that was
also in the country illegally, and yet they still released him back
onto our streets to murder our children. Why? Politicians say they
want the violent ones, but too often when they catch them they
simply release them back into the community only to commit more
crimes.
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To this day we still don’t know why the Sheriff's Department
negligently released an illegal alien gangbanger from jail. And why
was he given a 6-month early release? We still don’t any why Im-
migration and Customs Enforcement, ICE, didn’t pick him up from
jail or if ICE was even called by the Sheriff’s Department for pick
up. They refuse to tell us what happened.

According to a report conducted by Senator Dianne Feinstein sev-
eral years ago, the majority of all gangs in the USA consists of ille-
gal alien gang members. In spite of this report, Senator Feinstein
still supports the useless gang provisions in the gang of eight ille-
gal immigration bill, which rewards illegal alien gangs with a path
to citizenship. Why? Why would elected officials reward
gangbangers who are in the country illegally with amnesty and a
pathway to citizenship?

The trial of my son’s killer finally began on April 24, 2012. On
May 9, 2012, he was found guilty of first degree murder, for which
the jury recommended the death penalty on May 23, 2012. On No-
vember the 2nd, 2012, the judge upheld the jury’s verdict and sen-
tence. My son’s killer is now in San Quentin on death row waiting
for his execution and my son’s body is now in the Inglewood Ceme-
tery Mortuary in Inglewood, California, waiting for justice.

My family and I supported a law called Jamiel’s Law and we con-
tinue to support Jamiel’s Law. Jamiel’s Law, like H.R. 2278, will
deport illegal alien gang members from the USA. Like H.R. 2278,
Jamiel’s Law would not wait for them to commit other crimes, but
would deport them for being in a gang while living in the country
illegally.

This is why we strongly support the Strengthen and Fortify En-
forcement Act, H.R. 2278, also known as the SAFE Act. The SAFE
Act makes being in a gang and being in the country illegally a de-
portable offense. We hope all elected officials will support Con-
gressman Trey Gowdy’s bill.

I would like to end by saying, 5 years have passed and there are
still many, many unanswered questions regarding the execution of
my son Jamiel. I would like to ask every one here, every one listen-
ing who supports the people here illegally, and every one who
wants to help people here illegally a question: What would you do
if your child was shot in the stomach and shot in the head by an
illegal alien documented gangbanger negligently released from jail?
Would you still support illegal immigration and unsecured borders?
I think not.

Thank you for giving me the opportunity to talk about my be-
loved son Jamiel Shaw, II, who I love with all my heart and soul.
Thank you.

Mr. GOODLATTE. Thank you, Mr. Shaw, for that very compelling
testimony, and you have all of our shared sympathy for that dra-
matic loss.

[The testimony of Mr. Shaw follows:]
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IN MEMORY OF JAMIEL ANDRE SHAW THE 2ND

In 2008 on March the 2nd, the American dream came to a screeching halt for my son, Jamiel Shaw
the 2nd also known as Jamiel Shaw Jr.

Jamiel was just 17 years young and a football superstar destined for greatness, when he was gunned
down three doors from our home while his mother was serving in Iraq.

He was a junior at Los Angeles High School and already being looked at by universities such as
Rutgers and Stanford. The last time | spoke to my son he was on his way home from the mall. | can
still hear his voice, "be right home dad, I'm right around the corner"! He never made it home and
our lives are permanently separated.

The next time | saw my son, he was lying on the ground dead! According to the coroner who
testified at the trial, Jamiel was shot in the stomach first and while he was lying on the ground with
his hands covering his head (pleading for his life), he was shot again. The bullet went through his
hand and straight into his head!!

On the day of my son's funeral, LAPD came to our home to inform us that they captured the person
who they believe murdered Jamiel. We also learned that he was executed by an illegal alien gang
member from Mexico, with a history of violence.

We often hear supporters of people who are here illegal say that the children were brought to the
USA "by no fault of their own” as if that makes everything right. But many people overlook the fact
that their parents made a choice to violate our laws. The parents made a choice to leave their
Country illegally and entered America illegally and their illegal immigrant son made the choice to join
the gang.

The illegal alien charged with murdering my Son was arrested in November, 2007 on a prior arrest of
assault with a deadly weapon and battery on a Police Officer. Yet he was given early release from
jail on March 1st (a Saturday night). The very next day, he executed my son and left him for dead
like he was a piece of trash on the streets!

According to the District Attorney’s Office in Los Angeles, Jamiel was executed because of the color
of his skin and the color of his red spider man backpack.

We learned from Sheriff Baca who is the Sheriff at the Los Angeles County Sheriff’s Department
(LACSD) that shot callers from jail order Latino gangbangers to kill black males when they are
released from jail. So why aren’t politicians outraged? Could it be because some politicians care
more about potential votes of illegal aliens rather than the treatment of U.S. Citizens?

Sheriff Baca had a violent gang member in custody who is also in the country illegally and yet they
still released him back on our streets to murder our children. Why? Politicians say they want the
violent ones but when they catch them and they release them back into the community only to
commit more crimes.
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To this day, we still don't know why LACSD negligently released him from jail and why was he given a
6 month early release? We still don't know why Immigration Custom Enforcement (ICE) didn't pick
him up from jail or if ICE was even called by LACSD for pickup. They refuse to tell us what happened.

According to a report conducted by Senator Dianne Feinstein several years ago, the majority of all
gangs in the USA consist of illegal alien gang members. In spite of this report by Feinstein, she still
supports the useless gang provision from the gang of 8 illegal immigration bill which rewards illegal
alien gangs with a path to citizenship. Why? Why would an elected official reward gangbangers who
are in the Country illegally?

The trial finally started on my Son’s killer on April 24, 2012. He was found guilty on May 9,
2012. The jury recommended the death penalty on May 23, 2012 and the Judge upheld their
decision on November 2, 2012.

He is now in San Quentin on death row waiting for his execution and my son's body is now in the
Inglewood mortuary in Inglewood California, waiting for justice!

My family and | supported a law called Jamiel’s Law and we continue to support Jamiel’s

Law. Jamiel’s Law like H.R. 2278 will deport illegal alien gang members from the USA. Like H.R.
2278, Jamiel’s Law will not wait for them to commit other crimes, but will deport them for being in a
gang while living in the country illegally. This is why we strongly support the Strengthen and Fortify
Enforcement Act (HR2278) also known as the SAFE Act. The SAFE Act makes being in a gang and
being in the country illegally a deportable offense. We hope ALL elected officials will support
Congressman Trey Gowdy's bill!

| like to end by saying, five years later and there are still many, many, unanswered questions
regarding the execution of my son, Jamiel. |like to ask everyone here and everyone listening who
support the people here illegally and everyone who want to help people here illegally a question.

What would you do if your child was shot in the stomach and shot in the head by an illegal alien
documented gangbanger, negligently released from jail? Would you still support illegal immigration
and unsecured borders? | think not.

Thank you for giving me the opportunity to talk about my beloved son, Jamiel Shaw the 2nd! Who |
love with all my heart and soul!!



36

Mr. GOODLATTE. Mr. Krantz, welcome.

TESTIMONY OF THE HONORABLE RANDY C. KRANTZ,
COMMONWEALTH’S ATTORNEY, BEDFORD, VA

Mr. KRaNTZ. Mr. Chairman, Ranking Member Mr. Conyers, other
Members of the Committee, it is a privilege for a local prosecutor
who is charged with the duty of faithfully executing the laws in
their jurisdiction to come before this Committee and have an oppor-
tunity to be heard. I want to tell you that I can only imagine the
difficult job you have of balancing and weighing all the competing
interests and needs and fundamental fairness.

But the fact remains that, like politics, all crime is local. At the
end of the day it is the States and the localities that have the ulti-
mate responsibility to protect their citizens by faithfully executing
the laws, protecting and serving.

You've heard from Mr. Shaw. You'll hear from Mrs. Durden. Sit-
ting behind me today is my chief deputy Wes Nance, who is in
charge of prosecuting crimes against children. And one of the
things that we have learned in prosecuting those types of crimes
is that three elements really are the key to successful law enforce-
ment. And I believe that Mr. Gowdy’s bill helps accomplish those
three things. And that is it enhances the communication, coopera-
tion, and coordination of all dedicated law enforcement officers who
are trying to protect and serve.

If we do not have the communication and coordination and the
cooperation, then local law enforcement is handcuffed. Every day
across courthouses in each State, in each town, in each hamlet, in
each little city there will be a commonwealth’s attorney or a dis-
trict attorney, a victim witness advocate sitting somewhere explain-
ing to a family why a tragedy has happened to their loved one. In
the context of crimes against children we have learned that we can
cooperate with our Federal colleagues. We can create a seamless
web of protection to protect children from Internet predators, to
work alongside of and in cooperation with ATF in enforcing firearm
laws, with the Drug Administration in enforcing narcotics traf-
ficking and working in multidisciplinary task forces that involve
local, State and Federal. This isn’t an either/or solution, but it has
to be a purposeful solution.

In our county, in Bedford County, also sitting behind me today
is Mr. Gary Babb. Mr. Babb was a sheriff’'s deputy, the sergeant
of detectives in Bedford County. His son Adam was struck and
maimed by a drunk driver that was an illegal alien. This particular
driver, Mr. Ramos, had previous convictions for driving suspended
and manufacturing false driver’s licenses. At the time he struck
Adam Babb, it became his second DUI conviction.

This bill, if in effect and if that situation happened again, some-
one like Mr. Ramos would be deportable. In my written testimony
I indicated that at the time that Mr. Ramos may not have been de-
portable. I have since learned, just today, he may have in fact have
been deported. And the reason that I indicate that, part of the
issue is between local and Federal enforcement is those commu-
nication channels where we can obtain the information that we
need that when we sit down with those victims and we explain to
the families what has happened to the offender, when will they be
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released, anything that can assist us to provide that closure, to pro-
vide that information would be of great assistance to local law en-
forcement. But again the key elements are communication, coordi-
nation, and cooperation.

I believe that this bill gives us the opportunity to do that. As a
commonwealth’s attorney, as a prosecutor, it is just much as my job
to clear the innocent as it is to convict the guilty. And I believe
that all dedicated prosecutors who operate from that ethical para-
digm share that view. Nothing prevents local, State, and Federal
agencies working together in cooperation, but the first step is to
fully fund and fully man the personnel at the Federal level who
have the primary responsibility to do that.

This bill would allow that to be done. It would also allow the
local and State prosecutors, law enforcement, and other dedicated
professionals to work alongside. One of the key interests for pros-
ecutors is that it would provide training and education and the
ability to learn and to work alongside.

So, Members of Congress, it is my humble request that you con-
sider this bill and note our support for it. Thank you.

Mr. GOODLATTE. Thank you Mr. Krantz.

[The testimony of Mr. Krantz follows:]
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Good afternoon. Thank you, Chairman Goodlatte, Ranking Member Conyers, and all the
members of the committee for the opportunity to speak with you today. My name is Randy
Krantz. I am the Commonwealth’s Attorney for Bedford County, Virginia and have been
prosecuting for 21 years with a concentration in violent crimes.

It has been said, all politics are local. Likewise, all crimes are local; including crimes
committed by illegal immigrants. Interior immigration law enforcement is a pressing issue not
only for Virginia, but all states and communities. There is one specific area that I would like to
address: the local community impact and risk of forgoing the deportation of illegal immigrants
who are chronic criminal offenders.

Often, we hear news stories about illegal immigrants who are deported only after
committing unquestionably heinous crimes, such as murder or rape. Prosecutors see illegal
immigrants pass through the criminal justice system for less serious crimes that still pose a
significant risk to public safety. Specifically, illegal immigrants continue to endanger society
after adjudication because they are too often released directly back into the community. This is
one reason why HR. 2278 is so important: it will strengthen local law enforcement and
prosecutor’s ability to protect and serve their jurisdictions through enhanced communication,

cooperation, and coordination with our Federal colleagues.

One of the most prevalent scenarios we are faced with in our communities are sex crimes
committed against children. The U.S. Department of Justice via financial and logistical support
to local communities has helped establish state-wide and regional task forces where local law

enforcement is better positioned to identify, apprehend, and prosecute sex offenders. H.R. 2278

would greatly enhance our capabilities by barring entry of illegal immigrant sex offenders who

fail to register as required by law.
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Another prime example of local community endangerment is the crime of DUI (Driving
Under the Influence). Illegal immigrants who are repeat DUI offenders are permitted under
current law to stay in the United States, only to continue to drive under the influence of alcohol
and kill or seriously injure innocent people.

The consequences are tragic, but preventable. In 2007, Adam Babb was struck
head on in Bedford County by a drunk driver named Abel Ramos. Mr. Ramos is an illegal
immigrant who was a convicted DUI offender. Additionally, Mr. Ramos had prior convictions
for driving with a suspended license and manufacturing counterfeit Virginia driver’s licenses.
Adam sustained extensive injuries, including a torn aorta and ruptured intestines, which would
have proven fatal but for expert medical care. Adam also sustained nearly one million dollars in
medical expenses as a result of 80 days in the hospital and elbow reconstruction surgery.

Even with Adam’s extensive injuries and Mr. Ramos’ subsequent conviction for driving

under the influence and vehicular maiming, Mr. Ramos was not eligible for deportation.

Some of the members may also recall a local story from August 1, 2010 when Carlos
Montano, an illegal immigrant, struck and killed Sister Denise Mosier in Prince William County
while driving under the influence of alcohol. Notably, prior to this incident, Mr. Montano was
arrested fwice for driving while intoxicated and was even reported to federal immigration
authorities. Yet, Mr. Montano remained in the United States because immigration officials were
unable to deport him.

Similarly, in Virginia Beach on March 30, 2007, illegal immigrant Alfredo Ramos struck
and killed 17-year-old Alison Kunhardt and 16-year-old Tessa Tranchant; Mr. Ramos’ blood
alcohol content was three times the legal limit at the time of the crash. Unsurprisingly, Mr.

Ramos was no stranger to law enforcement. Before the crash, he had been arrested three times,
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including charges for DUL

These stories are just a glimpse of the problems we face in Virginia and
communities across the United States because of repeat offenders who are illegal immigrants. If
HR2278 had been in effect at the time of each of the above defendants’ final convictions, they
would have been eligible for deportation and would not have posed a continuing threat to the
safety of our citizens. The furtherance of any goal is met with hard work and determination, but
moreover it is done by the utilization of available tools. In order to confront the dangers
associated with illegal immigrants who are repeat offenders and harm innocent Americans and
the criminal justice system; local authorities must be allowed to act. As a Commonwealth’s
Attorney, it is of paramount importance to allow us to protect and serve our fellow citizens and

keep our communities safe.

The SAFE Act will significantly strengthen the ability of the dedicated local,
state, and Federal law enforcement officers and prosecutors to collaborate with each other in

fulfilling our duties to our fellow citizens.

Thank you,

Randy C. Krantz,
Commonwealth’s Attorney

Bedford County, Virginia
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Mr. GOODLATTE. Ms. Durden, welcome.

TESTIMONY OF SABINE A. DURDEN,
MOTHER OF DOMINIC DURDEN, MORENO VALLEY, CA

Ms. DURDEN. Thank you. Mr. Chairman, thank you for the op-
portunity to testify today.

Mr. GOODLATTE. Yeah, hit the button on the microphone there.

Ms. DURDEN. Mr. Chairman, thank you for the opportunity——

Mr. GOODLATTE. Pull it closer to you as well.

Ms. DURDEN [continuing]. To testify today. Thank you.

Last year around this time, my life seemed very normal and ordi-
nary. My only child Dominic, my best friend, my rock and support
system, shared a house, the bills and responsibilities. We enjoyed
each other’s company and in 30 years were never apart for longer
than 3 weeks. He brought nothing but pure joy into my life, and
I so loved just being Dom’s mom.

He was born on January 22, 1982, in Germany. At the age of 10,
we moved to the USA and adapted very well to our new lives here.
I was a German immigrant myself and became a U.S. citizen.
Dominic enjoyed the ROTC program and later got his private pi-
lot’s license. He took an internship with a local TV station. He also
volunteered with FEMA, the local emergency response force, and at
different fire stations. In 2002 he received the Volunteer of the
Year Award from the city of Moreno Valley for giving over 1,000
hours of his time.

Dominic was always a 4.0 student. He accumulated 87 letters of
recommendations and 111 school and work award certificates, some
of them from former President Bill Clinton and U.S. Senators
Dianne Feinstein and Barbara Boxer. Dominic also received the
2013 Presidential Award from CPRA, the California Public Safety
Radio Association.

Seven years ago he became a 911 dispatcher for Riverside Sher-
iffs Department and worked a very tough and stressful job. He
loved that challenging task, and every time he was on duty, the
deputies out in the field would feel safe and in good hands. They
trusted him and called him the best dispatcher around.

His ultimate goal was to become a helicopter pilot for the Police
Department. Law enforcement was his passion. His coworkers be-
came his friends, and he was a huge part of their lives and fami-
lies. His laugh and presence would light up a room. Life was great
and so many more awesome things and wonderful events to come.

But, however, life changed brutally and instantly on July 12,
2012, at 5:45 a.m. My world as I knew it was torn into shreds and
my heart ripped into pieces. My only child, the love of my life, the
reason for being was taken from me in the blink of an eye. No
words can describe the excruciating, deep, and agonizing pain you
feel when you get that kind of call to tell you that your precious
life that you brought into this world will not come home anymore.

It’s difficult to explain to you what and how I feel of not having
my incredible son around anymore. A home that was filled with joy
and laughter is now an empty and quiet house, and the pictures,
the locket with his ashes around my neck, and the precious memo-
ries are all I have left.
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This is enough pain for a lifetime, but it gets much worse. I was
informed that the driver of the truck that killed my son instantly
was a 24-year-old from Guatemala here illegally without a license,
without insurance or a legally registered vehicle, and on a proba-
tion from a prior DUI. And to add even more pain and grief, this
guy had a lengthy arrest record and has been in and out of court
and prison prior to this.

Juan Tzun was arrested for grand theft and armed robbery in
November 2008 and given 3 years probation. In August 2010, he
was arrested for a DUI and a probation violation and given 3 more
years of probation. In May 2012, he was arrested again on a DUI
while on probation from the prior DUI and was given probation
again. Less than 60 days later, he killed my son.

Since 2008, Tzun had been given a free pass to do what he wants
without consequences or actions from our laws. He knew he was
unlicensed. He knew he wasn’t allowed to drive. But on July 12,
2012, he did what he has been doing all these years, flaunting our
laws. He hit and killed my son instantly, and all he got charged
with was a misdemeanor for making an unsafe left turn.

He was in jail for a short time, posted bail, and then taken into
ICE custody, where he was granted bail by a Federal judge and
walked out after paying $10,000. The man who risked everyone’s
life unlicensed and illegal was free to continue to break all of our
laws.

At last month’s sentencing the judge read 16 impact letters that
cried out for a tough sentence. Tzun was allowed to speak and took
no responsibility, no ownership, showed no remorse, or offered any
apology. He told us that God takes life, gives life, and he was sim-
ply on his way to work. He clearly showed all of us and the judge
that he will continue to do what he wants without any regard for
anyone else or the law. And still, the judge only gave him a measly
90 days in jail with 5 years probation.

I felt victimized all over and lost all my trust and faith in the
system and the law. Everyone who has learned about the case also
has expressed outrage and disbelief in how our system failed in
such a huge way. My son did not have to die on that tragic day
if the system and laws had been working. Tzun should have been
deported immediately after his first arrest in 2008, but he wasn’t.
He should have been detained and then deported after his first
DUI, but he wasn’t. He should have been detained and deported
after his second DUI, but he wasn’t.

Why does the Department of Homeland Security protect illegal
alien criminals? I have learned that my story and how I was treat-
ed is not exception, but the rule. I am now begging all of you to
please make a huge impact in all of our lives. We can’t lose any
more loved ones to unlicensed drivers who kill over 7,200 victims
per year, of which 4,000 are killed by illegal aliens.

The SAFE Act would help prevent this from happening to an-
other family, another fine young person. The bill will improve im-
migration law enforcement so that more criminal illegal aliens will
be removed from our communities and fewer will try to come in the
first place. It will allow ICE to deport criminals quickly without
waiting months or years for an immigration judge. The bill makes
anyone who is convicted of two DUI offenses deportable. The bill
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will give more resources to ICE to do its job. This is badly needed
because ICE agents want to do their duty but they do not have
enough officers and enough funding to deport the huge number of
illegal alien criminals.

Because illegal aliens have no fear of being caught and deported,
they behave with a sense of impunity and lack of personal respon-
sibility for their conduct and the safety of others.

Finally, the bill would allow local governments and law enforce-
ment agencies to assist ICE by arresting illegal aliens they encoun-
ter. If ICE had more funds for detention of criminals, then Tzun
would not have been released on bond while awaiting trial and he
would not have been a risk to others. Please don’t let one of your
loved ones become the next victim. Please pass the SAFE Act this
year. And thank you so much for letting me testify.

Mr. GowDY [presiding]. Thank you, Ms. Durden. And on behalf
of all of us, we express our sympathy to you for your loss.

[The testimony of Ms. Durden follows:]



45

Statement of Sabine A. Durden
Mr. Chairman, thank you for the opportunity to testify today.
Last year around this time, my life seemed very normal and ordinary.

Dominic and | were housemates for the past 8 years after his dad and | divorced.
We shared bills and responsibilities, spent time together going to movies, riding
our motorcycles or just relaxing at home with our dogs. We traveled together and
for 30 years | was never apart from him for longer than 3 weeks. We were best
friends and confidants, had the utmost respect and love for each other.

Dominic was my only child, my best friend, my rock and support system, the one
that | could trust 200%. For 30 years he brought nothing but pure joy into my life
and | enjoyed every second of just being DOMSMOM.

He was born on January 22, 1982 in Germany. When | held him for the first time,
| knew there was something special about him. He grew up speaking fluent
German and English, showed interest in just about everything but most of all, he
was a very caring and loving person. He made friends very easily and had a
compassion for others and always wanted to help everyone. He had such a zest
for life.

It was obvious to everyone that he would do great things and make a difference
in this world. It was an adventure and pure joy to watch him grow up.

At the age of 10 we moved to the USA and adapted very well to our new life here.
I was a German immigrant myself and became a US citizen.

Dominic was a 4.0 GPA student throughout his school years and we just knew he
was on his way to do great things. No matter what Dominic did, where he went or
who he talked to, people always knew they could trust and rely on him 100%.

Dominic enjoyed the ROTC program and found his love of planes and later got his
pilot’s license. He took on an internship with the local TV station and received
many awards for editing, producing and creating short films for public television.
As if that wasn’t enough, he also volunteered with FEMA, the local Emergency
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Response Force and worked as a volunteer at different Fire Stations. In 2002 he
received the “Volunteer of the Year” award from the City of Moreno Valley, for
giving over 1,000 hours of his time.

Dominic accumulated 87 letters of recommendations and 111 school and work
award certificates. Some of them from former President Bill Clinton, and US
Senators Dianne Feinstein and Barbara Boxer.

Dominic also received the 2013 PRESIDENTIAL AWARD from CPRA (California
Public Safety Radio Association) and Riverside Sherriff's Department created the
DOMINIC DURDEN TOP 911 DISPATCHER AWARD that will be handed out every
year.

Seven years ago he became a 911 Dispatcher for Riverside Sheriff’s Department
and worked a very tough and stressful job. He loved that challenging task and
every time he was on duty, the deputies out in the field, would feel safe and in
good hands. They trusted him and called him the best dispatcher around.

He studied to become a 911 training officer to help others in this line of work.
Dominic also prepared to become a motorcycle cop, but his ultimate goal was to
become a helicopter pilot for the Police Department. Law enforcement was his
passion.

His coworkers became his friends and he was a huge part of their lives and
families. He enjoyed many trips and outings, baby showers and weddings.

He was the ultimate prankster and his laugh and presence would light up a room.
Life was great and so many more awesome things and wonderful events to come.
However, life changed brutally and instantly on July 12, 2012, at 5:45 am.

My world as | knew it was torn into shreds and my heart ripped into pieces. My
only child, the love of my life, the reason for being, was taken from me in the

blink of an eye.

No words can describe the excruciating, deep and agonizing pain you feel when
you get that kind of call to tell you that the precious life you brought into this
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world, will not come home anymore. You can’t explain how deep you feel that
unbearable pain, and how it takes your ability to breathe and move, to think and
talk. How can you comprehend that you will NEVER EVER hear that voice and
laughter, never feel a touch, hug or kiss from your child.

It’s difficult to explain to you, what and how I feel of not having my incredible son
around anymore. A home that was filled with joy and laughter is now an empty
and quiet house and the pictures, the locket with his ashes around my neck and
the precious memories are all | have left.

| have been robbed of having grandchildren and becoming a mother in law, his
friends are without their best buddy and my family in Germany and | will never
recover from this.

This is enough pain for a lifetime, but it gets much worse.

I was informed that the driver of the truck that killed my son instantly was a 24
year old from Guatemala, illegal, without a license, insurance or a legally
registered vehicle, and on probation from a prior DUI. And to add even more pain
and grief, this guy had a lengthy arrest record and has been in and out of court
and prison prior to this.

Juan Tzun was arrested for grand theft and armed robbery November 2008 and
given 3 years probation.

In August, 2010, he was arrested for a DUl and a probation violation and given 3
more years probation.

In May, 2012 he was arrested again on a DUl while on probation from the prior
DUI and given probation again. Less than 60 days later he killed my son.

Since 2008, Tzun had been given a free pass to do what he wants without
consequences or actions from our laws. He knew he was unlicensed, he knew he
wasn’t allowed to drive. But on July 12, 2012 he did what he has been doing all
these years....flaunting our laws. He hit and killed my son instantly and all he got
charged with was a misdemeanor for “making a unsafe left turn”. Manslaughter
WITHOUT gross negligencel!!
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He was in jail for a short time, posted bail and then taken into ICE custody, where
he was granted bail by a Federal Judge and walked out after paying $10 000.

The man who risked everyone’s life, unlicensed and illegal, was free to continue
to break all of our laws. He ignored all of our laws and rules and is now protected
by the same, while my son has no more rights and is dead.

At last month’s sentencing the judge read 16 impact letters that cried out for a
tough sentence. The judge heard 3 people including me, begging for justice.

Tzun was allowed to speak and took no responsibility, no ownership, showed no
remorse or offered any apology. He told us that God takes life, gives life and he
was simply on his way to work. He clearly showed all of us and the judge, that he
will continue to do what he wants without any regards for anyone else or the law.

And still the judge didn’t give him the maximum 365 day jail sentence allowed,
but a measly 90 days in jail with 5 years probation.

| felt victimized all over and lost all my trust and faith in the system and the law.

Letters of outrage and disbelief were sent to the judge and the presiding judge.
The local newspaper, the Press Enterprise, ran an article about this and | spoke on
a radio talk show about this injustice. People are outraged and in disbelief how
our system failed in such a huge way.

The judge, during a status hearing, admitted in front of a packed courtroom that
he made the mistake of his career and will never do that again.

Nothing will bring my Dominic back, but at least this judge has been moved
enough to make a difference from now on.

My son did not have to die on that tragic day if the system and laws had been
working. Tzun should have been deported immediately after his first arrest in
2008 but he wasn’t. He should have been detained and then deported after his
first DUI but he wasn’t. He should have been detained and deported after his
second DUl but he wasn’t.
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Why does the Department of Homeland Security protect illegal alien criminals?
They must have received a notice of both of Tzun’s DUI arrests, because of Secure
Communities, and yet they did nothing.

I have learned that my story and how | was treated is not the exception but the
rule. This happens over 10 times every day in this country.

I am now begging all of you to please make a huge impact in all of our lives. This
nonsense has to stop now; we can’t lose anymore loved ones to unlicensed and
illegal drivers who kill over 7,200 victims per year of which over 4,000 are killed by
illegal aliens.

The SAFE Act would help prevent this from happening to another family, to
another fine young person.

In general, the bill would significantly boost immigration law enforcement so that
more criminal illegal aliens would be removed from our communities, and fewer

would attempt to come in the first place, because it greatly increases the chances
that they will be caught, detained, and removed much more promptly than is the
case today.

Specifically, it allows ICE to use “expedited removal” to deport criminal aliens,
which means they are detained and quickly removed without having to wait
months or even years for an immigration judge to give them a hearing and order
them removed, which they then appeal, or ignore. With expedited removal, the
criminal alien is gone from the U.S. in a matter of days.

The bill makes anyone who is convicted of 2 DUI offenses deportable, so if ICE had
missed Tzun on the grand theft, then they could have the DUI offenses as grounds
for deporting him.

Under the terms of the bill, ICE would be required to take custody and remove
any criminal alien turned over to them by local sheriffs and police. | am quite sure
that the Riverside County Sheriff’s Department would turn over almost every
single criminal alien they arrest, especially the felons.
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The bill authorizes more resources for ICE to do its job. This is badly needed,
because ICE agents want to do their duty, but they do not have enough officers
and enough funding for detention space to deport the huge number of criminal
aliens. ICE estimates that there are about 2 million criminal aliens in the country
today, either in jail or at large, and they only remove about 200,000 to 250,000
each year from the interior of the country. That’s a drop in the bucket. Because
illegal aliens currently have no fear of being caught and deported, they behave
with a sense of impunity and lack of personal responsibility for their conduct and
the safety of others.

Finally, the bill would allow local governments and law enforcement agencies to

assist ICE by arresting or taking action against illegal aliens they encounter when

doing their daily work. This would be a huge help to ICE, which only has so many
agents, many of them are far from the communities with the problem.

If ICE had more funds for detention of criminals, then Tzun would not have to be
released on bond while awaiting trial, and would not be a risk to others.

Don’t let one of your loved ones become the next victim. Please pass the SAFE
Act this year.

Thank you for inviting me to testify today.
Sabine A. Durden

Moreno Valley, California
June 13, 2013
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SUPPLEMENT

The untimely death of Dominic Durden, 30, is particularly troubling since it exposes so many of the
problems not only with our criminal justice system but with our DU laws, unlicensed driving laws and
how we deal with illegal aliens even after they have committed serious crimes,

Dominic was a sheriff dispatcher with the Riverside Sheriff’s office but as with so many of these cases
the story is really not about Dominic. The story is about all of the victims who should be alive today if
the people we give the responsibility to protect us just do their jobs. Nothing hereic, nothing life
threatening to them just doing their job is ail it will take.

Juan Zacarias Tzun was an illegal alien from Guatemala. On November 27, 2008 he was arrested for
robbery and grand theft, both felonies. He pled guilty to the grand theft charge and the robbery charge
was dropped. He was sentenced to 3 years’ probation. Why wasn’t he deported?

While still on probation on August 20, 2010 he was arrested for driving under the influence and driving
under the influence with a BAC of .08 ar higher, both misdemeanors. He was also given an infraction for
failure to pay part of a fine under the grand theft charge. He was driving without a license but was not
charged and his car was not impounded. He pled guilty to both charges and was sentenced to 3 years’
probation. Why wasn’t he deported?

While still on probation he was arrested on May 13, 2012 for driving under the influence, driving under
the influence with a BAC of .08 or higher, driving without a license, driving with a prior DUl and refusing
a chemical test, all misdemeanors. He was also given an infraction for driving while on probation for a
DUI BAC equal to or greater than .01. His car was not impounded. He was released on $5,000 bail
pending his hearing for all of the latest charges. Why wasn't he detained by ICE and deported?

While out on bail and still waiting for his hearing date for his May 13, 2012 arrest on July 12, 2012, two
months later he killed Dominic Durden. He was charged with vehicular manslaughter without gross
negligence and driving without a license, both misdemeanors. He is currently out on bail. ICE did detain
him and a judge set bond at $10,000. He paid it in full and is out on bond. He is clearly a flight risk but
seems to have no fear of “the system”. Why was he allowed out on bail and why did a judge grant him
bond on his detention.

Has he not caused enough grief? Do we need to make this story worse when he kills again? Is our
system so broken that we can’t identify or refuse to recognize bad people?
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Mr. Gowbpy. Ms. Tumlin.

TESTIMONY OF KAREN C. TUMLIN, MANAGING ATTORNEY,
NATIONAL IMMIGRATION LAW CENTER

Ms. TumLIN. Chairman Goodlatte, Ranking Member Conyers,
and Members of the Committee

Mr. GowDY. You may want to make sure the green light’s on, on
your microphone. Is it on?

Ms. TuMLIN. How about now?

Chairman Goodlatte, Ranking Member Conyers, Members of the
Committee, it’s my pleasure to be here today. Thank you for this
opportunity to discuss the SAFE Act and why it would have serious
and far-reaching negative consequences if enacted.

The SAFE Act, if enacted, would radically change the laws and
policies governing immigration in the United States. I want to
focus on three key ways that it would do that. First, it would oblit-
erate Federal oversight and control over our Nation’s immigration
policies. Secondly, it would put into the hands of State and local
jurisdictions the ability to detain, essentially without limit, poten-
tially indefinitely, individuals based solely on suspicion that they
might be removable from this country. Third, it would radically in-
crease detention for nothing more than civil immigration violations.

The impact of these changes would be nothing short of disastrous
on American families and communities. It would lead to patterns
of unjustified and unconstitutional detentions, as well as patterns
of unconstitutional racial profiling based merely on one’s appear-
ance or the fact that they may speak with an accent.

What I would like to do is focus on just two provisions in the
SAFE Act and explain them a little bit. Of course I am happy to
answer any questions that the Committee Members may have
afterwards.

So first, the SAFE Act would allow not only every State, but also
any locality within the State to pass civil or criminal laws so long
as those laws mirror Federal immigration law. This would not be
a patchwork of 50 State immigration regimes. It would be literally
thousands upon thousands of different regimes. Make no mistake,
and let’s be clear about this: This is not cooperation of State and
localities with Federal officials in terms of enforcing immigration
law. It puts States and localities in the driver’s seat and the Fed-
eral Government in the back seat.

I want to give you an example of how this plays out. A couple
of years ago, Georgia tried to do exactly this, and we sued them
in court. They passed a State criminal penalty to criminally pros-
ecute individuals who were harboring or transporting undocu-
mented individuals. They said, this mirrors Federal law, we can do
it.

However, when they were defending that law in court, they made
clear that they intended to prosecute U.S. citizens, teenagers who
were driving their mother to the grocery store to get milk. And so
the question before the Committee is: Is that good policy? Does that
make sense? Do we want to prosecute overnight everyday acts of
kindness by U.S. citizens to their family members?

The second provision I would like to highlight has already been
referenced this morning in opening statements. It’s a provision that
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we've seen before. It just takes a different form. This provision
would overnight allow for criminal penalties, criminal prosecution
against the 11 million Americans in waiting who are undocu-
mented now and members of our communities and our families.
And again, the question is: Do we want to criminalize that mother?
Do we want to spend precious resources detaining and deporting
people who are part of our communities and part of our families?

We don’t have to guess at what would happen when you give this
kind of immigration enforcement power to State and local govern-
ments. The evidence is piling up. Again, it’s referenced in the writ-
ten testimony. It’s been referenced this morning. We see it in Fed-
eral finding after Federal finding, from the Department of Justice
against the 287(g) programs that were run by Maricopa County
and Alamance County.

We also have seen it as the State efforts to implement their own
immigration laws have taken effect. And, again, I'll give you an ex-
ample. This one is from Alabama. When Alabama’s racial profiling
law was allowed to take effect, we staffed a hotline with our legal
partners to take calls from individuals about what was happening.
And what we heard was story after story after story of individuals
who were being stopped based nothing more on their skin color.

I would like to urge the Committee to reject this wrong-headed
and single-minded approach to the deep issues in our immigration
system.

Mr. GowDY. Thank you, Ms. Tumlin.

[The testimony of Karen Tumlin follows:]
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Testimony of Karen C. Tumlin
June 13, 2013

the economy. An enforcement-only approach to immigration will not solve the current problems
with our immigration system—problems that we can all agree upon—and this bill proposes only
more of the same. Even more troubling, the SAFE Act, if enacted, would radically alter the
nature of federal immigration enforcement by vesting enforcement decisions in the hands of state
and local actors without federal oversight. NILC’s firsthand experience with laws and policies
similar to the SAFE Act have convinced us that it will create an environment of rampant racial
profiling and unlawful discrimination and breed distrust of law enforcement, which decreases
public safety.

The bill would grant unprecedented immigration enforcement powers to states and
localities.

The bill is filled with provisions that, if enacted, would cause widespread harm by
creating an environment of discriminatory and unjustified detentions, decreasing trust in local
law enforcement and compromising public safety, and squandering taxpayer money. Among the
worst are those provisions in Title I that would fundamentally change the nature of immigration
enforcement by taking away federal direction and control over the nation’s detention and
deportation policies. Taken together, the provisions in Title I put states and localities—even
individual law enforcement officers—in charge of immigration while leaving the federal
government in the back seat. The bill allows the states, and even localities within states, to create
and implement their own immigration policies. The bill stops short, only, of allowing localities
to actually remove noncitizens from the country.1 This legislation fails to recognize the
fundamental benefit—indeed the necessity—of having a uniform, national immigration policy,
including the impact of immigration policy on foreign relations.? Critically, the federal
government has discretion to prioritize its immigration policies and practices—including to elect
not to remove some noncitizens. To remove every noncitizen currently in the country without
status would be economically impossible, and the human impact of such a policy would be
devastating. By allowing states to enforce and prioritize immigration law as they see fit, this bill,
if enacted, would strip the federal government of the ability to enforce immigration law
uniformly and in a way that balances the nation’s interests in providing humanitarian relief and
enforcing the rule of law.

For example, the bill allows states or political subdivisions of states to create their own
criminal and civil penalties for federal immigration violations so long as the penalties applied do
not exceed those under federal law. Although this may, at first blush, look like nothing more than
an attempt to allow states to pass criminal and civil penalties that mirror federal law, this
provision would be disastrous for a host of reasons. First, it would directly overturn the Supreme
Court’s decision last term in Arizona v. United Siates, 132 S. Ct. 2492 (2012), that states cannot

! See Section 102(b).

2 Arizonav. United States, 132 S. Ct. 2492, 2498 (2012) (“It is fundamental that foreign countries concerned about
the status, safely, and sceurity of their nationals in the United States must be able to confer and communicale on this
subject with one national sovereign, not the 50 separate States.™).



57

Testimony of Karen C. Tumlin
June 13, 2013

enact their own criminal alien registration penalties on top of the federal scheme. In reaching that
conclusion, the Court’s majority emphasized the importance of the nation speaking with one
voice on immigration matters that inherently impact trade, investment, tourism, and foreign
relations. See Arizona v. United States, 132 S. Ct. 2492, 2498, 2502 (2012). Indeed, this
provision contemplates the piling of state or local criminal penalties on top of possible federal
penalties. There is nothing in the text of this provision that would stop a state or locality from
prosecuting a person who has already been convicted under federal law or the federal
government from prosecuting a person who has already been convicted of an immigration
offense under a state or local law.

Second, when Georgia passed a law imposing criminal penalties for harboring or
transporting undocumented immigrants, NILC, along with other civil rights organizations,
challenged that law in court. During that case, the state of Georgia made clear that it intended to
prosecute teenage drivers—U.S. citizens—for taking their undocumented moms to the grocery
store for milk as vigorously as those transporting scores of undocumented immigrants for
financial gain.® This stands in stark contrast to the way in which the federal statute is prosecuted.
Although the provision attempts to limit state or local prosecution to “the same conduct that is
prohibited” under the federal immigration laws, there is nothing in the text to ensure that local
prosecutions are actually so limited and, as the Georgia example shows, the localities wishing to
enact these laws have radically different notions of what the federal law does or should
criminalize.

In addition, the SAFE Act would allow states and political subdivisions of states to
“investigate, identify, apprehend, arrest, detain, or transfer to federal custody” a noncitizen in
order to enforce any federal immigration violation—civil, or criminal, or any state immigration
penalty allowed under this bill. This is an unfettered delegation of immigration authority to
localities, allowing them to arrest and detain people based on nothing more than suspected civil
immigration violations. If enacted, this provision would overturn another portion of the Supreme
Court’s Arizona decision, which found that states lack the authority to detain people based solely
on suspicion of that they are deportable. Arizona, 132 S. Ct. at 2507. In that opinion, the
Supreme Court held that detaining people based on nothing more than suspicion that they have
committed a civil immigration violation would raise constitutional Fourth Amendment concerns,
because such detention would lack the requisite criminal probable cause. /d. at 2509. This
provision is breathtaking in its scope and a recipe for chaos in application. In terms of scope, this
would allow every state or local law enforcement officer in the country to make arrests based on
nothing more than their opinion that someone lacks authorization to be in the country. This
provision invites chaos because immigration law is notoriously complex and the determination of
whether an individual is inadmissible or deportable is not a decision local officials are fit to
make. Local officers with minimal training in immigration law—and armed with the pocket
guide contemplated under the SAFE Act—cannot be expected to implement federal immigration

3 Transcript of Preliminary Injunction Hearing at 29-30. Georgia Latino Alliance for Human Rights v. Nathan Deal.
ct., al., 2011 WL 6002751 (N.D. G.A. 2007).
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law appropriately or uniformly. They cannot be expected to know which convictions make
someone deportable and which do not, nor whether a person is eligible for one of the numerous
forms of immigration relief available under federal law.

Another section of the bill allows state or localities to detain people for 14 days affer the
completion of their prison sentences, to effectuate a transfer to federal immigration authorities
“when the alien is inadmissible or deportable.” Here again, this unprecedented and
unconstitutional expansion of detention authority hinges on an untrained local officer’s
determination of whether a person is inadmissible or deportable.

This provision also allows state or local officers to issue their own detainers to hold
noncitizens, when the underlying state or local detention authority has ended, until the federal
government sees fit to come and get them. The provision provides for no limit on the length of
that detention, nor does it require that the noncitizen against whom the detainer is issued be
prima facie removable or ineligible for immigration relief. For neither of these provisions is there
any indication that the state or local officers must establish probable cause to hold the person for
these extended periods of time, or even indefinitely. And there is certainly no suggestion that
they need to go before a judge to justify the two-week—plus detention based solely on the local
officer’s belief that the person might be removable on federal administrative grounds.

If enacted, these provisions will exacerbate the existing problems with the use of
immigration detainers. Currently, federal detainers are voluntary requests by federal immigration
authorities to hold individuals briefly (for 48 hours, not including weekends or holidays) at the
expiration of their state or local custody. These detainers are voluntary and time-limited for good
reason. As a most basic matter of liberty, the Constitution does not permit that people be
detained without an individualized and articulable basis in law—which is why this detainer
authority is strictly limited. Moreover, federal detainers already do not require the individualized
review by a magistrate that is required to issue a criminal detainer—another reason why these
detainers are used only for brief custody extensions. Presently, federal officials use detainers to
cast a wide net to ask state and local officials to hold individuals even before they have
determined that they wish to institute removal proceedings against them. In many cases, even
after a detainer is issued the federal authorities opt not to initiate removal proceedings or detain
the person. Worse, the federal government has also inappropriately issued hundreds of
immigration detainers against U.S. citizens.* Last, even under the current detainer system, scores
of local jurisdictions have repeatedly held people beyond the constitutional 48-hour boundary.’

* See Tan Gordon, “ICE Cold: U.S. Citizens Getting Caught in Tmmigration Dragnet,” Mother Jones, Feb, 21, 2013,
http://www.motherjones.con/mojo/2013/02/ice-detaining-noncriminals-american-citizens,

® Harvey v. City of New York, No. 07-0343 (Oct. 30, 2008) (plainti(T awarded $145.000 in damages (rom the City of
New York for violation of the 48-hour time limit), Ocampo v. Gusman, No. 10-04309 (Nov. 15, 2010) (minute order
granting wril ol habeas petition of pelitioner Antonio Ocampo, held 95 days on an expired immigration dctainer);
Cacho et al. v. Gusman, No, 11-225 (E.D. La. filed Feb. 2, 2011) (civil rights action for damages based on violation
of the 48-hour time period), Quezeda v. Mink et «l., No. 10-879 (D. Colo. filed Dec. 12. 2010) (same). f/lorida
Immigrant Coalition el al. v. Bradshaw, No, 09-81280 (S.D. Fla, filed Scpt. 3, 2009) (same); Ramos-Macario v.

4
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This bill attempts to legalize this detention. The fact that so many localities have used detainers
as a basis to engage in inappropriate over-detention of individuals makes a separate provision of
the bill particularly troubling. The SAFE Act also prohibits states and localities from doing
anything to interfere with compliance with immigration detainers. This would prohibit local
policies that have limited the use of immigration detainers in order to ensure, among other
things, that noncitizens are not unlawfully detained in their jails.

The bill would lead to widespread racial profiling of Latinos and others whom law
enforcement suspect of being foreign-born.

We do not have to guess at the consequences of giving states and localities the kind of
far-reaching immigration power that is contemplated under this bill. No matter how you slice it,
devolving immigration authority to state and local officials results in patterns of racial profiling
and unconstitutional detention. Moreover, state efforts to impose their own state immigration
schemes have driven out businesses,® led to crops rotting in the fields,” and promoted an
environment of racial profiling of Latinos and others presumed to be foreign-born.

For years the delegation of federal immigration authority to state and local law
enforcement officers under the federal 287(g) program has been widely criticized because these
local officers are inadequately trained and are not supervised in the manner that would be
necessary to ensure that they properly apply the complex federal immigration law and do not,
instead, engage in fishing expeditions based on nothing more than skin color and English
fluency. Today we have substantial evidence showing that the devolution of immigration
authority to localities under the 287(g) and similar programs has led to massive racial proﬂling,r.8
Investigations have revealed that local police forces operating under the federal 287(g) program
have engaged in campaigns of racial profiling of Latinos. Just last month, a federal district court
in Arizona issued a stinging 142-page opinion finding unequivocally that the Maricopa County
Sheriff’s Office has engaged in a pattern of racial profiling and of unjustified detentions. Orfega-
Melendres, et al. v. Arpaio, et al. No. PHX-CV-07-02513-GMS, 2013 WL 2297173 (May 24,
2013).°

Jones et al., No. 10-813 (M.D, Tenn, liled Sept. 28, 2010) (sanie); Rivas v. Martin et al., No. 10-197 (N.D. Ind. liled
June 16, 2010) (same).

©“Alabama’s Immigration Law’s Price Tag? Up to $11 billion, says economist,” AZ.com,
http://blog.al.conm/businessnews/2012/01/alabama_immigration_law_harmfu.html.

7 See “Georgia’s Farmers Losing Millions Due to Anti-Tmmigrant Law,” Fox News Latino,
http://latino foxnews, com/latino/espanol/2011/10/05/georgia-farmers-losing-millions-to-anti-migrant-law.

8 See also Trevor Gardner 11 and Aarti Kolhi, “The C.A.P. Elfect: Racial Profiling in the ICE Criminal Alien
Program,” The Warren Institute, Sept. 2009 (finding finds strong evidence to support claims that local police
engaged in racial profiling of Latinos after they were granted access to a federal immigration screening program in
order (o filter arrested Latinos through the system),

http://www.law berkeley edu/files/policybrief _irving FINAL.pdf.

? See the decision in Ortega Melendres, et al. v. Arpaio, et al., May 24, 2013, aclu.org/racial-justicc/orlcga-
melendres-et-al-v-arpaio-et-al-decision.
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The facts found by the court in the Maricopa County case are nothing short of startling.
In reaching its finding that the Maricopa County Sheriff’s Office (MCSO) engaged in a pattern
of racially profiling Latinos under the guise of implementing immigration law, the court
analyzed arrest records and found that “71% of all persons arrested, had Hispanic surnames.” /d.
at 73. As the court noted, this high “arrest rate occurred in a county where between 30 and 32%
of the population is Hispanic, and where, as the MCSO’s expert report acknowledges, the rates
of Hispanic stops by the MCSO are normally slightly less than the percentage of the population
that they comprise.” /d. The court found even more stark patterns of racial profiling when
considering the arrests of Latino passengers. /d. The court found that between 95 and 81 percent
of passengers arrested had Latino surnames. "

And Maricopa County, sadly, is not an outlier when it comes to jurisdictions where
systematic profiling and unconstitutional detention of Latinos has been documented under the
guise of immigration enforcement. The U.S. Department of Justice (DOJ) terminated the 287(g)
agreement with Alamance County, North Carolina, after finding that its sheriff’s office engaged
in a pattern of racial profiling and unconstitutional detentions of Latinos."! DOJ uncovered that
Alamance County deputies regularly arrested Latino drivers for minor infractions while issuing
only citations or warnings to non-Latinos, and that the sheriff’s office leadership explicitly
instructed deputies to target Latinos for discriminatory enforcement, including the targeted use of
jail booking and detention practices. And, in recent years, reports of local law enforcement
discriminating against or even extorting Latinos or those they presume to be foreign-born have
become all too common. 2

A handful of states have followed Arizona’s lead and passed laws requiring or
authorizing local law enforcement officers to verify the immigration status of people they
lawfully stop when they have “reasonable suspicion” to believe the person lacks immigration
status. Alabama’s law was the first of these to take effect, and the result there reveals the same
pattern of racial profiling. For example, shortly after the law took effect a woman married to a
U.S. citizen was arrested for driving without her lights on and was forced to spend two nights

10 Ortega AMelendres order at p. 73 “According to the large-scale saturation patrol arrest reports, 184 passengers in

vehicles were arrested on some charge other than the traffic pre-text given for stopping the vehicle. 175 of these
passengers, or 95%, had Hispanic surnames. Even removing all of passengers who were arresled on immigration
charges from the equation (141 total, 140 Hispanic), 35 of the 43, or 81% of the passengers arrested on
nonimmigration charges had Hispanic surnames. Only nine passengers who did not have a Hispanic surname were
ever arresled on any charge.”

! Department of Justice. “Justice Department Releases Investigative Findings on the Alamance County, N.C.,
Sheriff’s Office,”™ Sept. 18, 2012, htip:/Awww. justice. gov/opa/pi/2012/September/1 2-¢crt-1125 html.

12 See Peter Applebome, Police Gang Tyrannized Latinos, Indictment Says, N.Y. Times, Jan. 24, 2012.
hitp://www.nytimes.com/2012/01/25/nyregion/connecticut -police-oflicers-accused-ol-mistreating-
latinos.html?pagewanted=all& r=0 (In East Haven, Connecticut, an FBI investigation revealed the city police
officers had systematically stopped and detained Latinos, and particularly inunigrants, without reason), Patsy
Brumficld, Rock admits illegal traffic stops as Ficru officer, DJ Journal, Northcast Mississippi News, Feb. 27, 2013,
http://djournal.com/view/Iull_story/21827474/arliclc-Rock-admils-illegal-(rallic-slops-as-Ecru-officer (oflicer
extorted money from immigrants after conducting illegal stops).
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away from her toddler while her immigration status was verified." This mother is currently in
the process of adjusting her immigration status. In another example, a group of Latino men were
stopped while walking home from work. A police officer stopped them without providing any
basis for the stop and demanded “papers” from them. One of the men produced his valid North
Carolina driver’s license, and the police officer grew angry and told him that he thought his
license was fake.'"*

The 287(g) Expansion is Unnecessary and Counterproductive.

The documented abuses in the 287(g) program occurred despite the fact that the federal
government has elected not to issue 287(g) agreements for every jurisdiction that seeks one, in an
effort to ensure some level of proper oversight of the local 287(g) deputized officials. And, even
during this time, federal study after federal study has revealed that the 287(g) program has lacked
sufficient oversight and controls to prevent against abuses.'” Despite 287(g)’s dreadful track
record, the SAFE Act would dramatically expand the flawed program by mandating the federal
government to enter into new 287(g) agreements any time a state or locality so request unless
there is “good cause” not to do so. Moreover, the locality—not the federal govemnment—has
control over the type of 287(g) agreement the locality receives: roving, patrol, or jail
enforcement. Without question, this dramatic and unregulated expansion of the program will
foster more abuses of the sort we have already seen in the 287(g) program. Given the well-
documented abuses against Latinos, and other immigrants and individuals of color, via the
287(g) program, this kind of broad delegation of power and control under the program is
inappropriate. Federal government programs should not become tools of racial profiling.

Moreover, this legislation allows the federal government little recourse to terminate
287(g) agreements even when these programs are leading to Maricopa County-style abuses.

1% See Alabama’s Shame, Southern Poverty Law Center. hitp //www.splcenter.org/alabamas-shame-ib56-and-the-
war-on-immigrants/a-traffic-arrest-a-mother-s-nighmmare#. UbTo-JV3yfQ.

' National Immigration Law Center, Racial Profiling After HB 56: Stories from the Alabama Hotline,
http://www.nile.org/document.hitml?id=800.

' In the Spring of 2009, the DHS Office of the Inspector General (O1G) undertook an audit of the program, which
culminated in a lengthy report with 33 recommendations. See http://immigrationimpact.com/20 10/10/26/office-of-
-riddicd-with-Ilaws/. The OIG updated this report in 2010 and again
in Seplember 2012 and found that DHS had not solved the extensive problems identified in the previous report
despite purported “reforms™ to the program. Department of Homeland Security Office of Tnspector General, The
Performance of 287(g) Agreements F'Y 2012. Follow-Up, Sept. 2012.

http:/www. oig.dhs. gov/assets/Mgmt/201 2/01G _12-130 Sepl2.pdf, The 2010 report described the targeting of
innocent people. a lack of state and local supervision, and insulTficient training of 287(g) officers. In addition, in
2009, the General Accountability Office issued a report finding that the program lacked key internal controls and
adequate oversight mechanisms. U.S. Government Accountability Office, Immigration Enforcement: Better
Controls Needed over Programt Authorivzing State and Local Enforcement of Federal Immigration Laws, Jan. 30,
2009, http:/Awww. gao. gov/products/GAO-09-109. And. in the intervening years this lack of control has led to the
documented abuses under the program. /d.

inspeclor-general-oig-linds-287 e-program-
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Instead, these agreements could only be terminated for good cause, and even then only after a
hearing before an administrative law judge. In addition, the jurisdiction has the right to appeal a
termination decision to the court of appeals and the Supreme Court—while all the while the
agreement remains intact. These provisions would have prevented the federal government from
terminating Maricopa County’s 287(g) agreement and the Alamance County agreement, despite
findings of discrimination under the programs.

The bill would negatively impact the ability of local law enforcement to do their job and to
have the needed trust of the local communities they are tasked with protecting.

Law enforcement chiefs and associations do not want the power to enforce civil
immigration violations. They understand how this will do nothing but alienate the very
communities they have sworn to protect and serve. Indeed, a recent poll found that, in the cities
surveyed, a whopping 44 percent of all Latinos and 28 percent of U.S.-born Latinos reported
reluctance to report when they have been victims of a crime out of fear that they or their loved
ones would be asked about their immigration status.'® For this reason, law enforcement leaders
have spoken out about the need to ensure that there is trust between police and the communities
they serve. The SAFE Act would erode that trust.

For years, major organizations such as the Police Foundation,'” the International
Association of Chiefs of Police,'® and the Major Cities Chiefs Association'’ have expressed
concerns about how the 287(g) program undermines their core public safety mission, diverts
scarce resources away from practices that actually promote public safety, increases exposure to
liability and litigation, and exacerbates fear in communities. When Arizona’s SB 1070 headed to
the Supreme Court last year, 18 current or former police chiefs and sheriffs as well as 3 police
associations joined an amicus curiae brief arguing that local law enforcement should not be in
the business of enforcing federal immigration law because it makes communities distrustful of
the police, diverts valuable law enforcement resources, and ultimately makes it more difficult for
police to keep their communities safe.”’

In addition, the SAFE Act contains a provision that would clutter up the National Crime
Information Center (NCIC) and prevent local law enforcement officers from being able to make
important and timely decisions. This provision would add literally millions of noncriminal

'€ Nik Theodore, “Insccurc Communilics: Latino Pereeptions of Police [nyolvement in Immigrant Enforcement,”
Department of Urban Planning and Policy, University of Illinois at Chicago (2013).

Y hitp-//www.policcfoundation. org/sites/pftest 1. drupal gardens.com/files/K hashu%20%282009%29%20-
%20The%20Rolc%200[%20L ocal%20Police.pdl.

'® hitp://www.lhciacp.org/Porlals/0/pd s/Publications/PoliceChiclsGuidctolmmigration.pdl.

' Major Cities” Chiefs. Revised Immigration Position, October 2011 p. 3,
hitps://www.majorcilicschicls.com/pdl/news/immigration_position102311.pdl; Major Cities” Chiels, [mmigration
Committee Recommendations, June 2006, p. 10, http://www houstontx. gov/police/pdfs/mcc_position. pdf.

% Bricf of State and Local Law Enforcement Oflicials as Amici Curiac, Arizona v. United States, March 2012,
http:www nile org/document il 7id=647.
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records to the NCIC database.”® As a result, local law enforcement officers using the system
would have to waste precious time deciding whether a “hit” in the system merited action. Local
police rely on the NCIC to determine whether a person they have pulled over or detained is
wanted on serious criminal charges by another jurisdiction, including the federal government.
We want our local law enforcement to be able to quickly determine if a “hit” in the NCIC system
is for someone wanted for a serious crime—who could pose a danger to that law enforcement
officer him or herself. Local law enforcement leaders have opposed efforts to expand the NCIC
to include noncriminal immigration information because it undermines the central purpose of the
system: to serve as a notice system for criminal matters and warrants.” As Police Chief Chris
Burbank of Salt Lake City said just last month:

|For law enforcement, the] first priority is to ensure the safety and security of the
communities we protect and serve. The National Crime Information Center helps us
accomplish this mission by providing officers with an effcctive and expedient way to
determine whether individuals encountered or detained are a threat to the public or to the
officers themselves. This important law enforcement tool should not be cluttered with
information concerning civil issues. Just as a law enforcement officer would have no
need to determine whether someone has paid their taxes in the previous year, officers
should not be forced to wade through civil immigration matters to determine whether the
individual the officer has stopped has an outstanding criminal warrant for their arrest.”

Creates harsher immigration penalties than imposed under the criminal justice system.

The SAFE Act would also change the definition of conviction under federal immigration
law to explicitly state that any reversals, vacatur, expungement, or modification to a conviction,
sentence, or conviction record would not change the immigration consequences resulting from
the original conviction—attempting to reverse well-settled legal precedent in this area. Nothing
in this provision creates an exemption for people who can show rehabilitation or who were not
properly advised of the immigration consequences of a guilty plea. This provision violates our
basic notions of criminal justice and rehabilitation.

2! Specifically, the provision amendment proposcs to add information on individuals: (1) whosc visas have been
revoked; (2) who a Federal olficer has determined to be unlaw(ully present; (3) who have entered into a voluntary
departure agreement: (4) have overstayed their authorized period of stay: and (5) who have a final removal order
entered against them—even if they are appealing this order.

* Major Cities” Chiefs. Revised Immigration Position, October 2011 p. 3,
https://www.majorciticschiefs.com/pdf/news/immigration_position 1023 11.pdf; Major Citics® Chiefs, Immigration
Committee Recommendations, June 2006, p. 10, http:/Avww.houstontx. gov/police/pdfs/mec_position.pdf.
Montgomery County, MD, Police Chicl Thomas Manger testilied to Congress on behall of the Major City Chicls
Association, which includes the 56 largest police departments in the U.S. covering more than 50 million residents:
“MCC strongly requests that the federal agencies cease placing civil-immigration detainers on NCIC and remove
any cxisling civil detainers currently on the sysiem. The integrily of the sysiem as a notice system lor criminal
warrants and/or criminal matters must be maintained.

 Chief Burbank Statement on Sessions 35 amendment to S. 2444, May 20, 2013, www.nilc.org/nr052013 html.
The Sessions 35 amendment is substantially identical to Section 103.
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Removing a person even if the conviction itself was overtumed due to ineffective
assistance of counsel would violate the Sixth Amendment’s guarantee of effective assistance of
counsel. On March 31, 2010, the U.S. Supreme Court held that criminal defense attorneys are
required under the Sixth Amendment to advise noncitizen clients of the immigration
consequences of their guilty pleas. Padilia v. Kentucky, 130 S. Ct. 1473 (2010). A noncitizen
who was not advised of the immigration consequences of his or her criminal conviction could
then bring a motion to vacate their conviction. Low-income immigrants who cannot afford legal
counsel have relied on this case law to vacate convictions when they were not appropriately
advised of the consequences of a guilty plea.

Typically, when a criminal court vacates a conviction for cause—based on a procedural
or substantive defect in the underlying criminal proceedings—the conviction no longer exists for
immigration purposes. See, Poblete Mendoza, 606 F3d 1137, 1141 (9th Cir. 2010). This is to
recognize the fact that a conviction that violates the Sixth Amendment should not lead to the
drastic immigration consequence of lifelong exile from the United States. The SAFE Act also
counters established case law holding that an expungement for a first conviction for a minor drug
offense does not count as a conviction for immigration purposes if plea was before July 14, 2011.
See, Lujan-Armendariz v. INS, 222 F.3d 728 (9th Cir. 2000), Nunez-Reyes v. Holder, 646 F.3d
683 (9th Cir. 2011). Under current law, a person who is able to expunge a conviction for
possessing a minor amount of marijuana would not face deportation on the basis of the
conviction. The SAFE Act would undermine the intention of state expungement statutes, which
exist to ameliorate the effects of minor criminal convictions and to recognize that people can
rehabilitate.

Conclusion

The National Immigration Law Center applauds the efforts of this Committee for
recognizing the importance of revamping our nation’s immigration system. But the legislative
solution to our immigration needs must create a road to citizenship for those who are currently
undocumented, strengthen our families, and implement policies that are consistent with our
constitutional values. The SAFE Act fails to meet these critical standards. As discussed above, if
implemented the SAFE Act will create an environment of rampant racial profiling and
unconstitutional detentions by law enforcement officials and eliminate the ability of the federal
government to speak with one voice on immigration—an area of law that is inherently tied to our
national foreign policy, trade, and investment interests. Most importantly, this legislation would
violate the rights of countless noncitizens and people of color if enacted.
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TESTIMONY OF CLARISSA MARTINEZ-DE-CASTRO, DIRECTOR
OF CIVIC ENGAGEMENT AND IMMIGRATION, NATIONAL
COUNCIL OF LA RAZA

Ms. MARTINEZ-DE-CASTRO. Thank you, Acting Chairman Gowdy
and Ranking Member Conyers, for the opportunity to testify on be-
half of NCLR.

There is clearly too much tragedy related to letting this issue
continue unresolved. For the last two decades, the problems in our
immigration system have largely prompted one prescription: en-
forcement. While enforcement is essential, alone it cannot fix all of
those problems which are resolvable if we don’t keep providing a
one-dimensional response no matter its consequences.

The Strengthen and Fortify Enforcement Act unfortunately
largely focuses on adding strength to an old prescription that has
not cured our ills but will have detrimental side effects. While it
includes some needed provisions, such as ensuring enforcement
agents have equipment they need, prosecuting criminal smuggling
rings and human smuggling rings, the benefits are far outweighed
by some of its other provisions.

And let’s be clear: No one argues that the perpetrators of the
crimes and tragedies described here today should stay in our com-
munities. That should not happen. But this bill would make Arizo-
na’s SB 1070 the law of the land. Known as the “show me your pa-
pers” law, 1070 was condemned by the country’s civil rights com-
munity because it legitimized racial profiling and every facet of
mainstream America was represented among those opposing it, in-
cluding members of law enforcement.

Frustration over Federal inaction to fix our broken immigration
system led many Americans to express support for it, but not be-
cause they thought 1070 would fix the problem, but because they
wanted action. Since then, the message coming from States that
debated copycat laws, and 31 States rejected that approach while
the 6 that adopted it face lawsuits and injunctions. The message
was that only the Federal Government could fix our immigration
system the way that is required. This Committee has the ability to
provide the real solutions, and it is imperative that you fix the sys-
tem, not make things worse.

But rather than assert Congress’ responsibility to restore an or-
derly system, this bill poses a massive and unnecessary delegation
of authority. The effect of that delegation will be to create a patch-
work of laws that will add more chaos, not more order, to our im-
migration system. There is widespread evidence that delegating to
States and localities the enforcement of Federal immigration laws
threatens civil rights, and that has been mentioned here by Mem-
bers, as well as Ms. Tumlin.

By expanding such practices, H.R. 2278 would lead to racial
profiling and wrongful detention because everyone who looks “ille-
gal” would be subject to law enforcement stops, arrests, and deten-
tion. And it would criminalize otherwise innocent behavior. The
legislation would increase the possibility, for example, that a
church taking in undocumented children after their mother got de-
ported would be subject to harboring charges.
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To some, the violations of rights and values of “show me your pa-
pers” policies may seem just like collateral damage. To the Nation’s
52 million Hispanics, 75 percent of whom are United States citi-
zens, the damage is not collateral at all. According to the Pew Re-
search Center, one in 10 Latino citizens and immigrants alike re-
port being stopped and questioned about their immigration status.
That means that over a few years, most Hispanics face a virtual
statistical certainty that they will be stopped by police based on
their ethnicity. If that were happening to all Americans, I suspect
we would not be having this debate.

A patchwork of immigration laws is bad for the Nation and is a
recipe for disaster for the Latino community. At a time when mo-
mentum is building for the immigration reform our country de-
serves, it is disheartening to be taking a look back instead of for-
ward. Our country deserves better.

The way you restore the rule of law is to have a legal immigra-
tion system that takes the legitimate traffic out of the black mar-
ket, allows immigrants to come with visas and vetted rather than
with smugglers, and allows immigrants who are working and rais-
ing families in the U.S. to come forward, go through criminal back-
ground checks, and get in the system and on the books if they qual-
ify.

The enforcement-and-deportation-only approach cannot get us
there. Adding more layers to it may seem the politically easy thing
to do, and this Committee has been doing almost exclusively that
for the last 20 years. In this case, those proposed new layers in the
name of immigration enforcement will have serious negative effects
across the country and especially in communities where people look
like me.

I urge you to take the smarter, more comprehensive approach
and pass the real solutions that we need. And I agree with Mr.
Labrador, who yesterday said that we need to have a comprehen-
sive approach to immigration because it is the right thing to do and
it is the right policy. And I urge him and all of you to make those
true solutions a reality. Thank you very much.

Mr. GowDy. Thank you, Ms. Martinez.

[The testimony of Ms. Martinez-De-Castro follows:]
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Chairman Goodlatte and Ranking Member Lofgren, thank you for the opportunity to appear
before the committee today and provide testimony on behalf of the National Council of La Raza
(NCLR). NCLR is the largest national Hispanic civil rights and advocacy organization in the
United States, an American institution recognized in the book #orces for Good as one of the
highest-impact nonprofits in the nation. We represent some 300 Affiliates—local, community-
based organizations in 41 states, the District of Columbia, and Puerto Rico—that provide
education, healthcare, housing, workforce development, and other services to millions of
Americans and immigrants, annually.

NCLR has a long history of fighting for sensible immigration laws, evidenced through our work
in the Hispanic community, in the states and in Washington, DC. Most of our Affiliates teach
English, provide health care services, promote financial literacy, and otherwise ease the
integration of immigrants into the mainstream. We support and complement the work of our
Affiliates in communities by advocating for public policies here in Washington and increasingly
at the state level.

The nation’s immigration system is experiencing a systemic failure. Tts multiple components are
designed to work in tandem to (1) achieve a legal and regulated flow of workers and the
reunification of families, (2) implement enforcement measures that advance national security and
public safety and help ensure employers maintain a legal workforce, (3) support the successful
integration of immigrants into society, and (4) conduct itself in way that upholds the nation’s
values and traditions respecting the legal and civil rights of America’s diverse community. A
breakdown in any one area has an impact on the effectiveness of all the others, and on the ability
to maintain a legal and orderly process.

Congress has a unique and historic opportunity to pass immigration reform this year and deliver

real solutions to a problem that has festered too long. Not only does fixing our broken

immigration system benefit immigrants themselves, it is in the best interest of our country.

Immigration to the United States should be orderly and legal, promote economic growth and

family unity, and reflect our nation’s values. The moral, economic and political imperatives for

action are aligned, and Congress has an opportunity and a responsibility to deliver immigration

reform that:

¢ Restores the rule of law by creating a roadmap to legalization and citizenship for 11 million
aspiring Americans, and promoting smart enforcement that improves safety, supports legal
immigration channels, and prevents discrimination;

o Preserves the rule of law by creating workable legal immigration channels that reunite
families, strengthen our economy, and protect workers’ rights; and

o Strengthens the fabric of our society by adopting proactive measures that advance the
successful integration of new immigrants

HR 2278

For the last two decades, the growing inadequacies of our immigration system to meet changing
economic, societal, and global conditions have largely prompted one sole prescription:
enforcement. And while enforcement strategies are an essential component of maintaining a
legal and orderly immigration system, these strategies alone cannot address the challenges we

NCLR

NATIONAL COUHCILOF LARAZA
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face—which are solvable so long as we do not keep insisting in providing a one-dimensional
response no matter its consequences.

The Strengthen and Fortify Enforcement Act (H.R. 2278), unfortunately, largely focuses on
adding strength to an old prescription that has not cured our ills and will have detrimental side-
effects. While it includes provisions to fight criminal and human smuggling rings, prosecute
predatory practices, and ensure our men and women on the front lines have the armor and
weapons appropriate for their functions, those benefits are offset by highly concerning provisions
in other areas. This testimony focuses on Title I of the bill, which contains most of those
provisions. Some of its sections echo a previous bill, HR 4437, the Border Protection,
Antiterrorism, and Illegal Immigration Control Act of 2005, which generated the largest peaceful
demonstrations our country has ever seen with millions participating in over 100 cities. In
addition, this bill would make Arizona’s SB 1070 the law of the land. Widely known as the
“show me your papers” law, SB 1070 in 2010 galvanized the country’s civil rights and social
justice communities, led to multiple boycotts, and widespread condemnation from many sectors
of our society, including criticism from local governments and law enforcement, because it
legitimized and codified racial profiling.

Frustration over federal inaction to fix our broken immigration system led many Americans to
express support for such legislation. Not because they thought it would fix the problem, but
because they wanted action. Since then, we have reaffirmed that two wrongs do not make a
right. Similarly, the overarching message coming from states that debated similar laws—and it
should be noted that 31 states rejected that approach,’ while the six that moved forward faced a
slew of lawsuits and injunctions—was that they needed the federal government to act and fix our
immigration system. But unlike those state legislatures and those of us in the American public,
you represent the legislative branch of our federal government and thus have within your power
the ability to provide the multi-dimensional solutions that are required to fix this problem. Ttis
imperative that you exercise the stewardship needed fix the immigration system, and not make
things worse.

Rather than assert this Congressional role and responsibility to ensure we have an orderly and

regulated immigration system, HR 2278 proposes a massive delegation of authority that is

unnecessary, given:

e Enormous buildup in enforcement, particularly border enforcement, in recent years, as
documented in the following section (Current Enforcement Levels).

o Contemplated increases in pending bipartisan immigration reform proposals, including a
proposed massive expansion of E-Verify and other interior enforcement efforts.

The effect of this delegation of authority will be to create a patchwork of laws that will add more
chaos, not more order, to our immigration system.

! In 2001, for example, state legislatures ranging from Democrat control to Republican supermajorities rejected the
SB 1070 approach, including CA, NV, WA, CO, TA, KY, LA, MS, VA, ME, NC, TN, FL, KS, OK, NH, SD, TX,
and WY. For more detail, see NCLR's 2012 report The Wrong Approach: State Anti-Immigration Legislation in
2011, htpdiwww. nelrorg/index. php/publications/t sroach state anti-

the_wron;
immigration_legislation_in 2011-1/
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Furthermore, HR 2278 is harmful. There is widespread evidence that interior enforcement of

immigration laws generally, and its delegation to states and localities in particular, inherently

threaten civil rights and violate other core American values (as documented in the section below,

Latino Community Concerns). By condoning and expanding such practices, HR 2278 would:

¢ Lead to racial profiling and wrongful detention, because everyone who “looks illegal” is
presumed so and subject to law enforcement stops, arrest and detention. On the heels of a
court ruling against Sheriff Joe Arpaio, the poster child for these policies, determining that
patterns of racial profiling and discrimination were widespread in the pursuit if this approach,
the proposal to nationalize such policies is outright disturbing.

¢ Criminalize otherwise innocent behavior. If this legislation became law, it would increase
the possibility, for example, that a U.S citizen teenager driving to the movies with his sister
who is undocumented could be subject to prosecution. Or that a church that took in
undocumented children after their mother got picked up for deportation—as happened after
the Postville raid in lowa—would be subject to harboring charges.

Overall, HR 2278 seems to turn our cherished constitutional principle of innocent until proven
guilty on its head. It seeks to exhaust every ounce of discretion that can be used to presume
guilt, while restricting discretion to determine innocence.

To some, the violations of rights and values of “show me your papers” policies may seem
acceptable collateral damage. To the nation’s Hispanics, seventy-five percent of whom are
United States citizens and represent 1 in every six people in America, the damage is not
collateral at all. According to the Pew Research Center, one-in-ten Latinos, including citizens
and legal immigrants alike, report being stopped each year based on suspicion of immigration
status. Multiply that over a few years and MOST Hispanics face a virtual statistical certainty
that they will be stopped by police because, based on their ethnicity alone, they are presumed to
be unauthorized immigrants. If that were happening to all Americans we suspect we wouldn’t
even be having this debate—a policy so widespread, invasive, and subject to abuse would not
even be on the table for serious consideration.

CURRENT ENFORCEMENT LEVELS

Failure to enact federal immigration reform has not meant inaction on immigration enforcement
over the past two decades. In fact, by nearly every standard, more is being done than ever before
to enforce immigration laws. Measured in terms of dollars, not only are we spending more on
immigration enforcement than at any time in history, but the federal government today spends
more on enforcing immigration laws than on all other categories of law enforcement combined.

Measured in qualitative terms, never before has our country used a broader array of enforcement
strategies than we do today. Through congressional appropriations and the passage of legislation
like the Secure Fence Act and the Southwest Border Security Bill, the federal government has
already enacted an enforcement-first policy. We have seen more personnel, more technology,
more fencing and more money put into border security, along with new and expanded initiatives
like Operation Streamline, which criminally prosecutes all undocumented border crossers and
has overwhelmed our court system and wasted precious judicial resources. Throughout the
interior, enforcement has increased through programs like Secure Communities, and 287(g)
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agreements continue. At the worksite, E-Verify has been expanded, and the incidence of I-9
audits is at unprecedented levels.

Measured by results, detention and prosecutions of immigration law violators, as well as
deportations, are at all-time highs. Beginning with the last two years of the Bush Administration
and continuing through the Obama Administration’s first term, deportations have risen and
remain at record levels, measured in both absolute and relative terms.

At the same time, perhaps for the first time since we acquired much of the American Southwest
in the late 1840s, net migration from Mexico is now zero—or less—according to the best
available research.

Reasonable people can disagree about how much enforcement is enough. Even though the
Government Accountability Office (GAO) has testified before Congress that prevention of every
single unauthorized border crossing would be unreasonable, for some no amount of enforcement
will ever be enough. This is not the standard we apply to any other area of law enforcement.

According to the Migration Policy Center’s report Immigration Iinforcement in the United
States: the Rise of a Formidable Machinery, with FY 2012 expenditures at $18 billion, the U.S.
government already spends more on its immigration enforcement agencies than on all its other
principal criminal law enforcement agencies combined. Taking a close look at the growth of
funding, technology, and personnel, as well as case volume and enforcement actions, the report
finds that “[t[oday, the facts on the ground no longer support assertions of mounting illegal
immigration and demands for building an ever-larger law enforcement bulwark to combat it,”
and offers this concluding finding:

Lven with record-setting expenditures and the full use of a wide array of statutory and

adminisirative tools, enforcemeni alone is not sufficient o answer the broad challenges

that immigration  legal and illegal ~ pose for society and for America’s future. Meeting

those needs cannol be accomplished through more enforcement, regardless of how well it

is carried oul. Other changes are needed: enforceable laws that both address

continuing weaknesses in the enforcement system, such as employer enforcement, and

that better align immigration policy with the nation’s economic and labor market needs

and future growth and well-being.”

Yet, HR 2278 does little to address those other areas. It is widely recognized that jobs are the
most potent pull factor attracting immigrants to this country. Similarly, much concern has been
expressed about the unfair advantage some employers derive from hiring undocumented workers
who are less likely to speak up in the face of wage and work safety violations. But while HR
2278 doubles down on the types of enforcement where much has already been done, it continues
to omit particular enforcement policies that have been sorely neglected. We note with some
concern the relative lack of attention being placed on the importance of improved enforcement of
labor laws. Even highly effective workplace enforcement regimes can be subverted by
unscrupulous employers, who use middlemen to avoid enforcement liability, exploit

* Meissner, Doris, Donald M. Kerwin, Muzaffar Chishti and Claire Bergeron, fmmigration Enforcement in the
United States: The Rise of A [ormidable Machinery. Migration Policy Center. Washington, DC: 2013.
http:/Awww migrationpolicy org/pubs/enforcementpiliars. pdf
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unauthorized workers through substandard wages and working conditions, and thereby under-cut
their law-abiding competitors and worsen labor standards for all workers.

LATINO COMMUNITY CONCERNS

As the recent election clearly demonstrated, the issue of immigration is a galvanizing force for
the nation’s Hispanic community. Toxic rhetoric in public discourse on this issue has affected us
deeply, regardless of immigration status, and we see getting this debate on the right course as a
matter of fundamental respect for the role of Latinos in the U.S. Latino voters generated the
game-changing moment for immigration last November, creating an opening to finally achieve
the solution our country needs. And the Latino community’s role is growing. An average of
878,000 Latino citizens will turn 18 each year between 2011 and 2028. Our community is
engaged and watching this debate closely.

From the perspective of the Latino community, current levels of immigration enforcement are
already intolerable, because virtually all of us are affected. The way in which these policies are
being carried out have unfortunate, discriminatory, and much too often economically and
personally devastating consequences in our community and to the social fabric of our country.
Too many U.S. citizens and lawful residents are stopped, detained, and even deported as a result
of over-zealous application of the law. Too many U.S. citizens and lawful residents are faced
with the choice of separation from their family members or leaving the country of their birth to
live abroad when a family member is deported. And too many resources are diverted from more
worthy purposes to track down, arrest, detain, and deport people whose only offense is to seek a
better life for their families, the vast majority of whom are otherwise law-abiding and who pose
no threat to public safety. This significantly undermines the rule of law in our country and
diverts resources away from pursuing those who present a threat to national security or public
safety.

Numerous reports have documented the negative effects that deputizing local law enforcement to
apply immigration laws have on public safety and community policing. According to a 2013
report by the University of Illinois at Chicago, surveying Latinos in Cook, Harris, Los Angeles,
and Maricopa counties, this interaction between law enforcement and immigration has made
over 40 percent of Latinos less likely to contact police to report a crime or if they are victims of a
crime, because they are afraid the police will ask them or people they know about their
immigration status. And that reluctance is not limited to undocumented immigrants. The report
also found that “[w]hen asked how often police officers stop Latinos without good reason or
cause, 62 percent said very or somewhat often, including 58 percent of US-born respondents, 64
percent of foreign-born respondents, and 78 percent of undocumented immigrant respondents.”

An earlier NCLR report on the impact of 287(g) agreements, the expansion of which is proposed
in this bill, found similar concerns and abuses. The report contains a survey done in
collaboration with the Tennessee Immigrant and Refugee Rights Coalition one year after the

* Scc Theodore, Nick, Insecure Communities: Latino Perceptions of Police Involvement in Immigration
Enforcement, Dept. of Urban Planming, University of [llinois at Chicago. May 2013. Randomized survey of Latinos
in four major counties. http:/www.uic.edu/cuppa/eci/documents/ 12 13/Insecure_Communities_Report FINAL pdf
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287(g) agreement was in place in Davidson County, TN. The study compared the willingness
and likelihood of economically equally situated Latinos and Blacks to approach the police in
Davidson County. Results showed that while both communities have negative perceptions of the
police, the Latino community expressed greater fear and unwillingness to contact the police in
the case of an emergency. Furthermore, the survey indicated that much of the apprehension
reported by Latino survey participants was related to immigration enforcement and fear of
possible deportation.*

For those who may believe these concerns are far-fetched, consider this:

e Eduardo Caraballo, a U.S. citizen born in Puerto Rico, was arrested by Chicago police in
May 2010. Although his mother posted bond, he was held for more than three days in the
custody of federal agents on suspicion of being undocumented. They refused to release him
even after being provided his birth certificate, apparently assuming that his paper were fake
because of his “Mexican appearance.” He said he was threatened with deportation. He was
released only after the intervention of Tllinois Congressman Luis Gutierrez.”

¢ In early 2008, Pedro Guzman, a mentally disabled U.S. citizen from Lancaster CA, was
arrested for trespassing in a local airport. He was sentenced to jail in Los Angeles County on
April 19. While in jail, he was erroneously reported to ICE as a non-citizen, although
Sheriff’s Department records indicated he was a citizen who stated at booking that he was
born in California. He was transferred to ICE, which deported him to Tijuana, Mexico,
leaving him alone with $3. He spent nearly three months destitute in Mexico while his
family searched frantically for him and filed a lawsuit to force the U.S. government to help
find him. He tried to cross the border into California several times, but was turned away. He
was found in August 2008 near the Calexico border crossing. It appears that he signed a
voluntary release document without receiving any assistance in reading or understanding it,
although he reads at a second-grade level and has trouble remembering information like his
telephone number.

e In December 2008, ICE deported Mark Lyttle, a U.S. citizen diagnosed with bipolar disorder
and developmental disabilities, first to Mexico and from there to Honduras and then
Guatemala. Four months later, he was returned to the U.S. ICE officials say that he signed a
statement that he was a Mexican national ”®

In Arizona, these cases came to light in the recent lawsuit against Sheriff Joe Arpaio and the

Maricopa County Sheriff’s Office (MCSO), part of the documented pattern of racial profiling

and illegal detentions targeting Latinos’:

e Manuel Ortega Melendres is a legal visitor to the United States who possessed a valid visa.
On September 26, 2007, he was a passenger in a vehicle that was stopped by officers from
the Maricopa County Sheriff’s Office in Cave Creek, Arizona. MCSO was conducting an

" Sce NCLR s Issuc Bricl The fmpact of Section 287(g) of the Immigration and Nationality Act on The Latino

Co itv. 2010. http:/www ncly org/imaves/uploads/publications/287 eReportFinal_1.pdf

* “Deportation Nightmare: Eduardo Caraballo, US Citizen Born in Pucrto Rico, Detained as Tllcgal Tmmigrant,”
Huffington Post, May 25, 2010. See hitp/fwww womenscommission orp/programs/delention/women-in-deteation.
© “Deportation by Default: Mental Disability. Unfair Hearings. and Indefinite Detention in the US Immiigration
System.” New York: Human Rights Walch and the ACLU, July 2010. Sce

hittp:/fveww harw . orgfsites/defunit/files/reports/usdeportation07 10webweover 1 0.pdf.

” From ACLU's plaintiff profiles in Ortega Melendres, et al. v. Arpaio, et al. http://www.aclu.org/immigrants-
rights-raciai-justice/ortega-melendres-et-al-v-arpaio-et-al
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operation targeted at day laborers. Although the officer who stopped him claimed that the
reason he pulled the vehicle over was because the driver was speeding, the driver, who was a
Caucasian male, was not given a citation or taken into custody. The officer instead asked Mr.
Ortega and the other Latino passengers to produce identification. Though Mr. Ortega
provided identification, he was nonetheless arrested. Mr. Ortega spent four hours in a cell in
the county jail. Eventually he was taken to an Immigration and Customs Enforcement (ICE)
official, who confirmed that he had proper documentation to be in the United States. After an
hours-long ordeal, Mr. Ortega was released.

e In March 2008, siblings Manuel Nieto and Velia Meraz were stopped during a sweep in
North Phoenix after they had witnessed the MCSO detaining two Latino men at a gas station,
After pulling into the gas station, the MCSO deputy ordered Ms. Meraz and Mr. Nieto to
leave. They left the gas station, but were subsequently pulled over by MCSO deputies in
front of their family business at gunpoint. While Mr. Nieto called 911, MCSO deputies
pulled him out of his car and threw him against it. Family members who were present at the
time informed the officers that both Mr. Nieto and Ms. Meraz are U.S. citizens. MCSO ran
Mr. Nieto’s identification and then released both of them without a citation or any apology.

e David and Jessika Rodriguez, along with their two young children, were off-roading near
Lake Bartlett in December 2007. As they were leaving the preserve, they were stopped and
ticketed by MCSO for driving on a closed road. But several other drivers who were not
Latino and driving on the same stretch of the road were allowed to leave with only a warning.
During the stop, the MCSO deputy demanded to see Mr. Rodriguez’s Social Security card
even though he had produced his Arizona driver’s license, registration and proof of
insurance. Mr. Rodriguez eventually relented and provided the deputy with his Social
Security number so that he and his family could leave in peace. As the Rodriguezes drove to
the exit of the preserve, they were able to stop and speak with other drivers and confirm that
not one of them had been given a citation. The Rodriguezes were treated unfairly because
they are Latino. The Rodriguezes are U.S. citizens.

In Alabama, after that state passed an even more draconian version of the Arizona law, the
Southern Poverty Law Center documented a set of problematic developments, including a judge
telling a female victim of domestic violence seeking a protective order that she would be
deported if she pursued the order; and a clerk telling a Latino customer that he could not make a
purchase with a bank card because he did not have an Alabama ID, although the Latino customer
was legally present but from Ohio.

These cases are only a small illustration of the experiences many Latinos are subjected to
because of how they look or sound.

Concerns about the adverse effects of delegating immigration enforcement to local law
authorities are not Latinos’ alone. Any community with members that are deemed to be foreign
or have experienced racial profiling has expressed concerns. Opposition to SB 1070 included the
Asian American Justice Council, the Leadership Conference on Civil and Human Rights, the
NAACP, the Urban League,

Furthermore, numerous voices in the law enforcement community have also expressed concerns
about pursuing this approach. At the height of debate over Arizona’s SB 1070, the Major Cities
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Chiefs of Police Association, the Police Executive Research Forum, the National Latino Peace
Officers Association, and 19 current and former chiefs of police and sheriffs from multiple
states, filed an amicus brief against the Arizona law.®

For those who may not be swayed by the disparate application and effect of these laws on
America’s diverse citizens and legal residents, the record also demonstrates that these laws are
expensive and counterproductive. In addition to extensive legal battles, Arizona suffered
financial and job losses, tarnished its image, and saw the historic recall of the legislation’s
author. The handful of states that ignored the lessons from Arizona faced lawsuits and mounting
legal fees, experienced millions of dollars in economic losses, and made law enforcement more
difficult.

CONCLUSION

A patchwork of immigration laws is a bad prescription for the nation and a recipe for disaster for
the Latino community. We have been down this road before with SB 1070, and the results are
in—these policies generate racial profiling and discrimination. That is why every facet of
mainstream America was represented among those opposed to this law, and over 300
organizations joined 19 amici briefs supporting the legal challenge against SB 1070. Among
those joining were 68 Members of Congress; 44 former state attorneys general; dozens of cities
and towns; law enforcement associations, sherifts and police chiefs; labor, business, and civil
rights leaders; law enforcement experts; former Secretary of State Madeleine Albright; former
commissioners of the U.S. Immigration and Naturalization Service; prominent religious
institutions; and numerous faith, labor, and immigrants’ rights

Our country deserves better. We have always aspired to be a nation that judges people by the
strength of their character, yet HR 2278 would encourage discrimination based on how people
look or sound, regardless of whether they are American citizens, legal or undocumented
immigrants. Latinos and people of color would bear the brunt of this misguided approach and be
subject to increased racial profiling. In Arizona, Latinos have already been experiencing the
consequences of that environment—it is an ugly reality, and sadly, they are not alone.

Congress has a responsibility to fix our immigration system. It must not abdicate that
responsibility, and it must not create a situation where there are 50 different ways to apply
immigration laws in our country, particularly when the consequences are not only chaotic but
deeply damaging.

At a time when momentum is building for the comprehensive immigration reform that our
system requires and our country deserves, it is disheartening to be taking a look back instead of
forward. We urge the authors, and this committee, to exercise their leadership to deliver a
modernized and effective immigration system for the 21" century, and do so in a way that
respects the contributions of all Americans, regardless of their accent or appearance.

¥ Brief of State and Local Law Enforcement Officials as Amici Curiae in Support of Respondent,
hitp://www americanbar.org/content/dam/aba/publications/supreme_counrt _preview/briefs/11-
182 _respondentamcustate-locallawenforcementofficiais anthcheckdam pdf
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Mr. Gowpy. The Chair will now recognize the gentleman from
Alabama, Mr. Bachus, for his questions.

Mr. BAcHUS. Thank you.

Let me address the two witnesses at the end of the table. And
I think you know that I have advocated for a comprehensive ap-
proach because I don’t think we ought to have two classes of long-
term residents. I even support a pathway to citizenship. But I do
think it ought to be earned.

And let me ask you about someone with two DUI convictions. Do
you think that they have earned citizenship? Or do you think we
ought to allow them to stay in our country?

Ms. MARTINEZ-DE-CASTRO. Well, if we are talking about the Sen-
ate immigration bill, which I think was referenced earlier as allow-
ing a number of the very criminal offenses that were described
here, as allowing those people to earn citizenship, that is not the
case. And we wouldn’t agree with that. I think that some

Mr. BAcHUS. If someone has two DUI convictions, would you
agree that they do endanger public welfare and safety and the lives
of not only our citizens, but of other undocumented people in our
country?

Ms. MARTINEZ-DE-CASTRO. I think that offenses that endanger
the public safety and national security need to be taken into ac-
count.

Mr. BACHUS. Do you think a DUI, do you think that’s a very dan-
gerous——

Ms. MARTINEZ-DE-CASTRO. That is part of the legislation that we
are supporting in the Senate bill.

b Mr. BAacHUS. So if someone with two DUI convictions, they could
e

Ms. MARTINEZ-DE-CASTRO. I believe that is in the current legisla-
tion. Is that correct?

Ms. TUMLIN. I would say the following. What I would support is
that for each applicant, that their individual circumstances, includ-
ing the records, are taken seriously and looked at.

Mr. BAcHUS. Yeah. I really think that someone that’s a guest in
our country that commits two DUIs. Because a DUI is an indica-
tion that they are acting terribly irresponsible. And I don’t think
that’s earning citizenship in any way.

What about a gang member of a gang that uses violence?

Ms. TUMLIN. So again, what’s in the Senate bill right now is that
individuals who are gang members are excluded from that bill, if
that’s proven. But again, I do want to be very clear that one thing
we are concerned about is suspicion, and particularly when you
judge someone as in a gang based on suspicion of a tattoo or skin
color.

Mr. BacHus. I agree with that. But when it comes to violence—
and I consider DUI as a violent crime. I mean it certainly can lead
to some tremendous violence. And I think that advocates of a DUI
bill are going to have to think about raising the bar, because when
you raise it you may eliminate 100,000 or 50,000 people in our
country. But you may, those that are behaving in a responsible
manner, you are not excluding.

And let me ask you this. In Alabama—and I ran in an election
when 70 percent of the people in my district supported the immi-
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gration bill and 61 percent of the people in my district strongly
supported it, and I won almost 70 percent of the vote. Didn’t lose
one voting place. So they gave me a pass.

But I didn’t oppose the fact that—and don’t think that we can
enforce a comprehensive immigration bill without the assistance of
local law enforcement. And I don’t see how you enforce our criminal
laws and our statutes or any of our laws once they become laws
without assistance of local and State law enforcement. That’s the
only enforcement we have in most of the counties I represent. We
may have two ICE agents.

And I hear you say you want it comprehensive, you want it con-
sistent. But do you not recognize that local law enforcement is
going to have to have a major role in enforcing all our laws?

Ms. TUMLIN. So there is a difference between assisting and lead-
ing. And with respect to law enforcement, I would say the fol-
lowing, and it’s really grounded on what law enforcement officers
have been telling us for the last several years and even before that
about what they need to do their own jobs. First and foremost, law
enforcement officials, including the scores of law enforcement offi-
cials who wrote an amicus brief to the Supreme Court last year re-
garding Arizona’s law, said we need local control. We know best
how to make decisions about how to police our communities and
keep them safe. And in addition, they have said, when people are
afraid to talk to us, when members of immigrant communities will
not come forward and report crimes to us, we cannot do our job.

It is astounding what is in the most recent report that’s cited in
our written testimony about what Latinos say about coming for-
ward to law enforcement. A whopping 28 percent of U.S.-born
Latinos, U.S.-born, U.S. citizens——

Mr. BacHUS. I understand. But I guess I am just saying, can we
have enforcement and interior enforcement, which I think we all
agree we have to have, without local law enforcement being in-
volved and empowered?

Mr. GowDy. The gentleman’s time has expired.

I would now recognize the gentleman from Michigan, Mr. Con-
yers.

Mr. CONYERS. Thank you, Mr. Chairman.

This is a very unusual situation we have here today. We never
have eight witnesses at a time. This sets some kind of a record.
But we welcome you all anyway.

And I want to ask about how this bill, Attorney Tumlin, is even
more stringent and maybe unconstitutional than a bill passed 7
years ago called H.R. 4437. And it essentially tried to do some of
the things, but not all the things that are present here in H.R.
2278, because we're doing more than strengthening enforcement.
We're turning over the responsibilities normally of the homeland
security and the immigration authorities to local police.

So this isn’t a matter of taking powers away from local enforce-
ment. This is a matter of having them begin to become immigration
agents. What are your thoughts in that regard, ma’am?

Ms. TuMLIN. Thank you Ranking Member Conyers. Absolutely,
this bill, the SAFE Act, goes well beyond what we saw in H.R.
4437. It does so in three ways, at least.
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First, as you indicated, it absolutely surrenders control to State
and local jurisdictions in terms of enforcing immigration law. It al-
lows them to create their own crimes and civil penalties to arrest,
detain, and investigate individuals for those. And it mandates the
use of Federal resources and Federal dollars to detain individuals
on those charges. So the State and localities aside, they have got
the crimes and the Federal Government is going to pay when they
lock them up.

Second, it mandates detention of noncitizens after the expiration
of their underlying State or local charge without probable cause,
and it even does so indefinitely without a time limit for anyone the
State or local jurisdiction believes might be removable from the
United States. It does that without providing training, oversight,
and control. It allows local officers who are not versed in the com-
plexities of immigration law to make those decisions and it would
have severe consequences.

And last, as the Ranking Member already alluded to, it will radi-
cally increase the number of individuals who are criminalized for
nothing more than being present in this country without status, no
matter if they have been here 5, 10, 15, 25 years.

Mr. CoNYERS. Thank you so much.

Ms. De Castro from the National Council of La Raza, did you
want to add anything to this discussion that I just had with the
Attorney Tumlin?

Ms. MARTINEZ-DE-CASTRO. I think the main thing here—and I do
agree with Mr. Krantz that the either/or approach doesn’t work.
We need to find a balance. We may disagree on what the balance
is. But I think that having laws that basically put a bull’s-eye on
the forehead of America’s 52 million Latinos is probably not strik-
ing the right balance. I think we can do better than that. We need
laws that, indeed, are going to remove the types of criminals that
are being talked about, because I do agree, particularly in the im-
migrant community, those criminals prey upon that vulnerable
population first and foremost. We are not advocating for them to
remain there or elsewhere.

But again, it is about balance. And the big issue here is that we
have seen now through several court proceedings, findings, and
lawsuits, that unfortunately this type of delegation of law to the
State and local level is, indeed, leading to racial profiling.

And there are disagreements, to be fair, in the law enforcement
community. Obviously we have heard from some of those testifying
here that they would like to go full throttle on those policies. But
that should not obscure the fact that there are very important
voices in the law enforcement community that either don’t support
those policies or are at best conflicted because the effect that they
have on community policing strategies and their ability to fulfill
their first and foremost mission, which is the public safety and to
first do no harm.

And the last thing I would add is, if I may, Congressman Bachus,
congratulations on your landslide election. I don’t think that your
voters gave you a pass. I think that they, as the majority of Ameri-
cans—and there is a poll of 29 States that came out today—actu-
ally support a comprehensive solution and want this problem dealt
with. So I don’t think they gave you a pass.
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Mr. CONYERS. You know, I thank you both very much. And I just
want to observe that this is going to cost a lot of money if this were
actually put into practice. And most States and localities can’t af-
forﬁ it. And I can attest that the Federal budget can’t take it much
either.

(]13ut thank you very much for your opinions and being with us
today.

Thank you, Mr. Chairman. I yield back.

Mr. Gowpy. I thank the gentleman from Michigan.

The Chair now recognizes himself for 5 minutes of questioning.

Mr. Tumlin, I was going to ask you initially to reconcile for me
your support of city council members practicing sanctuary law, but
your lack of confidence in city police officers to actually enforce
Federal law. But I'm going to go another direction.

To my friends who are in local DA’s offices and local law enforce-
ment, I want you to pay close attention to what you've heard so far.
You are good enough to investigate homicide cases. You're just not
good enough for us to trust you with immigration cases. You're
good enough for drug cases, even though that area has been occu-
pied by Title 21 for decades. You're good enough to help with drug
cases. You're just not good enough to help with immigration cases.

You're good enough to help, despite the fact that the Second
Amendment clearly occupies that field if you want to talk about
preemption, it clearly occupies the field, Title 18, 922(g), 924(c), all
the Federal firearms statutes. You’re good enough to have your
own State firearms laws. You're just not good enough to help out
with the immigration laws. And even though the Federal system
has the Hobbs Act to take care of armed robberies, it’s okay for
States also to have armed robbery statutes. We don’t just tell the
Feds, you're the only ones who can occupy drugs and firearms and
robbery cases.

So I'll tell you this: I've worked with State prosecutors and Fed-
eral prosecutors and State and local law enforcement. If you’re
good enough to do homicide cases, then I trust you to do immigra-
tion cases. And I think it’s a shame that anybody doesn’t. If you're
good enough to investigate the most serious crimes in this country,
but yet we’re worried about you understanding the complexities of
immigration law?

I've heard a lot about respect for the rule of law. I'm interested
in respect for the rule of law. I'm much more interested in adher-
ence to the rule of law. Because nothing undercuts the fabric of
this Republic like people picking and choosing which laws they're
going to enforce, when theyre going to do it, when it’s politically
opportune for them not to do it.

So I'm happy to talk preemption. I am happy to talk stare deci-
sis. I'm happy to talk Supremacy Clause. I'm happy to talk enu-
merated powers or any other legal concept you want to talk about.
What I will not do is let State and local prosecutors and State and
local law enforcement be disparaged and say we trust you to han-
dle homicide cases but we’re not going to trust to you handle immi-
gration cases. That I will not do.

I started this debate months ago saying I am happy to find a
synthesis between the respect for the rule of law that defines us
as a Republic and the humanity that defines us as a people. I am
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happy to do that, to search for that synthesis. But I am not going
to pursue the humanity at the expense of the respect for the rule
of law. I’'m not going to do it.

Sheriff, do you think you’re capable of enforcing immigration
laws if your jurisdiction—if your jurisdiction decides to pass ones
that are not inconsistent with, but consistent with Federal law, do
you think you’re capable of doing that?

Sheriff BABEU. Absolutely Mr. Chairman. And this is to your
point. And I appreciate your remarks because it quite frankly was
offensive to hear that. I have close to 700 men and women that
work in our sheriff’s office who risk their own personal safety, their
lives, and oftentimes for those who are illegal. We do not differen-
tiate. And we have several hundred of my staff who are Hispanic.
What are we saying about them?

And the fact that we swear an oath to preserve, protect, and de-
fend our Constitution, we put our lives on the line for all people.
And the fact that we’re in this conversation, this debate today, you
trust me, you trust every law enforcement officer in America to
deal with not only the most complex issues for U.S. citizens, that
we can make life-and-death decisions, the only profession in our
land that can take another person’s life, and yet we're saying here
we're not smart enough to be able to ask questions and to call out
to help for ICE, which is what we did. We're not asking for some-
thing that we didn’t have. I only had 13 of my deputies and deten-
tion officers who are 287(g) certified.

I've got a full plate in Pinal County. I don’t want to do ICE’s job.
But we should be able to talk together and work in concert to-
gether to solve an issue. How did we get to this point that the cops
are now the bad guys? And it’s because that we, as a country—Re-
pulblicans and Democrats—have failed to address this issue and to
solve it.

So we’re put in the cross hairs and are disparaged and that of
course our motivation, and this is one of the casualties of this, the
undermining not just of the rule of law, but those who preserve
and protect on a daily basis every person’s safety.

Mr. Gowpy. Well, Sheriff, I appreciate it. My time is up. If we
have a second round, I will get the district attorney to help me un-
derstand how city council members in certain cities are smart
enough to ignore Federal law and create sanctuary cities, but these
guys aren’t smart enough to enforce Federal law. We will get to
that in the second round.

With that, I would recognize the gentlelady from California Ms.
Lofgren.

Ms. LOFGREN. I wonder if I might allow Mr. Gutierrez to lead
ahead of me.

Mr. Gowpy. Certainly. I recognize the gentleman from Illinois,
Mr. Gutierrez.

Mr. GUTIERREZ. Thank you. First of all, I think this debate has
gone really in the wrong direction. It’s almost as though this side
of the aisle now is against the cops and against enforcement and
is for murderers and criminals and drunk drivers. Nothing could
be further from the truth.

When we introduced comprehensive immigration reform, the first
400 pages of the 600 pages were enforcement, enforcement, and en-
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forcement. More police officers. More ICE agents. And I think it’s
regrettable that we have a debate in which somehow this side of
the aisle is weak, this side of the aisle is somehow unsympathetic
to the murdering of children. We are not. We think those des-
picable foreigners that come to this country should be the first in
line to get kicked out of this country after they've paid the price
in our prisons and our penal system.

But to somehow, all of a sudden—because this is the debate that
we’re having—that all the 11 million undocumented workers in
this country get reduced to drug dealers, to gang members, to part
of cartels? That is just not the truth.

And so as I hear this debate today, I say to myself, what hap-
pened to the eight, nine hearings we had in which people came for-
ward to testify and they said, we can make a decision. Are our
crops going to be picked in foreign countries by foreign hands or
are they going to be picked here in the United States by foreign
hands? Either way, that backbreaking dirty, filthy work is probably
not going to be done by us.

So there is a reality in America. We had debates and we had wit-
nesses come forward to say, let’s fix the broken immigration system
because they’re not all gangbangers. They’re not all drug dealers.
They’re not all murderers. They're not all people who are racing
down the streets killing people while they're drunk. You know who
they are? Theyre the moms and dads of over 4 million American
citizen children caught up in a broken immigration system.

And what do we really want? Do we want you, Sheriff, do we
want the law enforcement agencies going after the moms and dads
who are waking up every day to provide for their American citizen
children? I say no. But here is what’s happening. There was just
a study, 41 percent of Latinos said they are less likely to speak.
And those are the ones that are legally in the United States.

It is as though the undocumented workers in this country are
somehow a pariah on which all of the evils of our society and all
of the ills of our society should be thrust upon. That just 1s not the
case. And to say to hundreds of thousands of young children, one
of the things that I always consider is I certainly hope that my
children are never judged by my actions. My children should be
judged by their own actions. And children brought here as children
to this country should not be judged by the actions of their parents.
They were not knowingly doing anything. They did not have the
will to make a decision to come here or not.

They have come out of the shadows. I mean everybody says, oh,
well, those dreamers. You know what they did? They applied. They
said, I'm here out of status, government. And you know what the
government? They didn’t send them back a letter that said, wel-
come, come on down, happy to have you here. You know what they
sent them a letter? They said, come on down and give me your fin-
gerprints and prove to me that you are not a gangbanger, a drug
dealer, or anybody involved in criminality. And if you can do that,
I am going to allow you to work while we fix our broken immigra-
tion system.

So all I am trying to say here this afternoon is, we started so
well. January, February, March, April, May. Part of June. Let’s fin-
ish it. Let’s not demonize. Let’s not pick winners and losers. Let’s
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just say, we've got a broken immigration system. Because I am
going to tell you something and I've told Mr. Gowdy this. I'm for
E-Verify so that every American gets first crack at any job in
America. I'm for whatever you need on the border if you think you
need more of that. I'm for more enforcement. But I'm also for hu-
manity. I'm also for treating people like human beings.

So I don’t have questions for you. I simply have a plea. Can’t we
just move this agenda forward? You can get what you want because
I'm ready to sit down and give enforcement and not question you.
All I'm trying to say is, it takes 218 votes. So what are we going
to do, have this fight again? We've seen this before. And you know
what you have got? You have got millions of people when they in-
troduced almost this identical legislation and they came to the
streets and they protested and they elected people like me and oth-
ers to say, okay, let’s fix it.

I have gone too far, Mr. Chairman. I want to say, I joined this
Committee after 20 years of service on Financial Services to fix this
problem. I'm not for criminal. But I am for decent, humane treat-
ment of millions of workers—not foreigners that came here to do
damage, but immigrants who came here to contribute.

Thank you so much, Mr. Chairman, for your generosity.

Mr. GowDy. I thank the gentleman from Illinois.

The Chair would now recognize the gentleman from North Caro-
lina, Mr. Coble.

Mr. CoBLE. Thank you, Mr. Chairman.

It’s good to have all of you with us today.

Sheriff Page, as a sheriff of a State that does not share a border
with Mexico, give us an idea of the impact that stricter immigra-
tion enforcement would have on the area that you serve.

Sheriff PAGE. Well, it’s kind of related like to my jail situation.
I have a responsibility in my county to know who’s coming in and
out of my facility, as immigration should have the ability to be able
to track who is coming into and leaving from our country. And the
problem is right now, when I talk to the ICE agents from across
the country and I talk to their representatives, theyre not getting
the support from the people that should be giving them support in
the government to let them do their jobs. Free their hands and let
them to do the work they need to do.

What was discussed earlier today, I'm sure that not every sheriff
in America or every police chief in America wants to do immigra-
tion enforcement. But I do 100 percent support my Federal, State,
and local agencies when we come together in task force and dif-
ferent groups to work together as a force multiplier. I just want to
be able to back up ICE when they need help and they need my sup-
port. And the same thing with the Border Patrol when they need
that request if I lived on the border.

So I feel, Mr. Coble, that if we support our immigration officers
in the State, we can do a better job identifying that percentage.
And I know that all 11.5 million people that are illegal in this
country are not criminals. But we want to identify those criminals
and get them off the street and put them in prison and return
them to wherever they came from and get them out of this country.
And that is an obligation I have.

Mr. CoBLE. Thank you, Sheriff.
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Sheriff PAGE. Yes, sir.

Mr. CoBLE. Sheriff, I think I know the answer to this question.
But what good purpose will be served when we deport the criminal
aliens? I presume they are probably in charge of the local gangs.
Is that a valid conclusion?

Sheriff PAGE. I'm sorry?

Mr. CoBLE. I said when we deport alien criminals, how is that
helpful with you as the high sheriff of the county?

Sheriff PAGE. As a sheriff, when we can remove criminal ele-
ments from our community, that does help to improve our commu-
nities by getting the criminals out. And I won’t get too heavy into
the border, but again we also have to pay attention to stopping
that flow back and forth because right now, like I said, we’re pick-
ing up individuals that are tied in with the Mexican drug cartel in
North Carolina, in my community, and it’s not just my community
in North Carolina either. And we are concerned when we see that
activity traveling 2 to 3 days from across the border into our com-
munities.

And without a good, defined, secure strategy and tactics on our
border to secure it, lock it down, we are going to continue having
these problems. Even if we work toward fixing the immigration
system, we’ve got to fix our borders, because if we don’t secure our
borders in America, every sheriff in America will be a border sher-
iff.

Mr. CoBLE. Thank you, Sheriff.

My friend from Arizona, in your written testimony you discussed
at length the need for a secured border. While a secured border is
vital to ensure that people do not come here in violation of the law,
of what importance is robust interior enforcement, that is away
from the border?

Sheriff BABEU. Well, sir, I mean, I think it’s critical because for
the first part of it is that almost half of the people that are here
illegally now didn’t cross our border. They didn’t make an illegal
entry. They would have never come in contact with U.S. Border Pa-
trol. They came here on visas and they overstayed those visas.
They came here legally. So whose job is it to enforce those laws,
to police those individuals?

Obviously, we know as well that a lot of the individuals that
have come to our country engaged in terrorist activities have not
crossed our borders. They have come here on visas. They have
come here legally. We need to be aggressively enforcing our laws
with regard to those individuals.

But also I think what we’ve heard a little bit here today about
is the criminal element. There is definitely a disproportionate num-
ber of criminals that’s crossing our borders and coming into the
country. And again, that’s our responsibility. The jails are full of
criminal aliens. And that’s not to say that every person here of the
11 million is a criminal, but there are definitely extremely large
numbers of criminals coming into our country.

With our limited resources that we have, according to the Obama
administration’s numbers, we deported 225,000 convicted criminals
last year, 225,000. That’s half the population of the State of Wyo-
ming. That’s, you know, bigger than the Marine Corps when I was
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in it. That’s a lot of people. And we’re not even scratching a dent
in this criminal alien problem, as well as the gangs.

So our involvement, our enforcement is critical, critical, critical
to community and public safety as well as national security.

Mr. CoBLE. Thank you all again. I want to beat that before that
red light illuminates. Alamance County has been mentioned twice
today. It is my belief that that matter has still not been resolved.
But we can talk about that at a later date. In any event, good to
have all of you aboard.

I yield back, Mr. Chairman.

Mr. Gowpy. I thank the gentleman from North Carolina.

The Chair would now recognize the gentlelady from California,
the Ranking Member of the Subcommittee, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman. First I would like to
ask unanimous consent to include in the record eight letters in op-
position to this bill.

Mr. Gowpy. Without objection.

Ms. LOFGREN. And I would also like to ask, I want to make sure
that—I think I was precise but I want to double back and make
sure—because I think what I said in my opening statement was
that the Justice Department had concluded that the Alamance
County sheriff and his deputies had engaged in discrimination. And
I would ask unanimous consent to put into the record the findings
from the Department of Justice that the Sheriff’s Department did
engage in intentional discrimination. And my colleague Mr. Coble
is correct. They also filed a lawsuit which is still pending. So we’re
both right. And I would ask unanimous consent that both the com-
plaint and the findings be made a part of this record.

Mr. Gowpy. I never doubted for a moment you were both right.
And without objection.

[The information referred to follows:]
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I. Introduction

The American Civil Liberties Union (ACLU) is a nationwide, non-partisan organization
of more than a half-million members, countless additional activists and supporters, and 53
affiliates nationwide dedicated to enforcing the fundamental rights of the Constitution and laws
of the United States. We offer this statement to the House Judiciary Committee in opposition to
H.R. 2278, the "Strengthen and Fortify Enforcement Act" (The SAFE Act) — a proposed piece of
legislation that represents a significant step backward in our nation’s eftorts to reform our broken
immigration system.

We are concerned by H.R. 2278’s piecemeal, enforcement-only approach to immigration
reform. Any proposed legislation must address the existing deficiencies within our immigration
detention and deportation systems in a comprehensive fashion, including a pathway to
citizenship for the millions of undocumented immigrants that are essential to our communities
and economy. Instead of this comprehensive approach, HR. 2278 proposes a series of
unnecessary and ineffective immigration enforcement provisions that would waste resources and
overwhelm our justice system.

In addition, this Act will turn millions of undocumented immigrants into criminals who
may have entered the country without proper documentation decades ago. Existing law
acknowledges that undocumented status alone is not a crime. Section 315 would amend this
long-standing, common sense approach, by stipulating that the crime of illegal entry continues
until an individual encounters an immigration official. As a result, millions of law-abiding
aspiring citizens who may have entered the country without proper documentation years ago,
whose illegal entry is not a punishable criminal offense, would have their presence alone
transformed into a crime.

Moreover, the SAFE Act contains numerous other provisions that raise significant civil
rights and civil liberties concerns. For example:

e The Act would override the Supreme Court’s recent decision in Arizona v. United States—
authored by Justice Kennedy and joined by Chief Justice Roberts and others—and create
unprecedented state and local authority undermining federal immigration law and policy.
Under its provisions, states and localities would be permitted to enact, enforce, and
implement their own civil and criminal immigration laws. The longstanding federal
framework governing state and local enforcement of federal immigration laws would be
completely abandoned, promoting a patchwork of immigration enforcement that would
facilitate racial profiling, discrimination, and unfair treatment of immigrants and citizens;

e The Act could result in a massive increase in immigration detention by expanding mandatory
detention, prohibiting the use of alternatives to detention (ATDs), which can save millions of
taxpayer dollars, and permitting prolonged and indefinite detention in certain circumstances;
and
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e The Act unnecessarily and unjustifiably increases existing criminal and civil penalties for
illegal entry, which will further overwhelm federal courts with immigration cases and divert
resources from the prosecution of more serious crimes.

1L H.R. 2278 fails to provide a comprehensive approach to fix our nation’s
immigration system, including a path to citizenship.

H.R. 2278 adopts an enforcement first and enforcement only approach to reforming our
nation’s immigration system, failing to include a path to citizenship for the millions of
immigrants who contribute daily to our communities and economy.

Immigration enforcement, both at the borders and in the interior, is at an all-time high,
and has come at enormous and unnecessary cost to American taxpayers. In 2012 alone, the
Department of Homeland Security (“DHS”) spent nearly $18 billion on immigration and border
enforcement. At the borders, unprecedented militarization has resulted in human rights
violations and seriously threatens the quality of life in border communities. Wasteful programs
such as Operation Streamline’s costly criminal prosecutions of border-crossers have diverted
federal court and prosecutor resources, contributed to an expansion of federal contracting with
private prison facilities, caused serious overcrowding, and skewed the inmate population. For
the first time, the majority sentenced to federal prison are Hispanic or Latino.® House
Appropriations Committee Chairman Hal Rogers has correctly said about southwest border
spending: “It is a sort of a mini industrial complex syndrome that has set in there. And we’re
going to have to guard against it every step of the way.”

In the first term, this administration deported over 1.5 million people—more than in any
other single presidential term.* In 2012 alone nearly 410,000 people were deported — an all-time
record for annual deportations.’ Despite the administration’s claims that it prioritizes the
removal of individuals who pose a risk to public safety, nearly one half of those deported had no
criminal record at all, and a significant proportion of the remainder committed no serious
offenses threatening public safety.® As a result, American families have been separated in
devastating numbers: between July 2010 and September 2012, 23 percent of those deported—

"InFY 2012, spending for CBP, ICE, and US-VISIT exceeded by 24 percent total spending for the FBI, Drug
Enlorcement Administration (DEA). Secrel Service, US Marshals Service, and Bureau ol Alcohol Tobacco,
Fircarms and Explosives (ATTE). Immigration Enforcement in the United States: The Rise of a Formidable
Machinery, Migration Policy Tustitute, Jan. 2013, available ai

bttp://www nugrationpolicy.org/pubs/enforcementpiflars. pdf#report.

lUs. Sentencing Conmussion. 2011 ANNUAL REPORT. Chapter 5, available at

http/www nsse.eov/Data_and_Statistics/Annual Reports_and_Sourcebooks/2011/2011 _Annual Report_Chap5.pd
r

*Ted Robbins, U.S. Grows An Industrial Complex Along The Border, NPR, Sept. 12, 2012,

http: A wwyy oprorg/2012/09/12/16075847 1 /u-s-grows-an-indusinal-complex-along-the-border.

4 Corey Dade, Obama Administration Deported Record 1.5 Million People, NPR, Dec. 24, 2012, available at
hitp:/fwww.npr.org/ologs/itsallpolities/2012/12/24/16 7970002 /obamn-ad min lon-deporte: 7d-1-5-mallion-
poople

* News Release, ICE, FY 2012: ICE announces year-end removal numbers, highlights focus on key priorities and
issues new national detainer guidance 1o further focus resources, Dec. 21, 2012,

lji,in:,v‘/w ww.ice. gov/news/releases/1212/12122 Iwashinglondc? Idm

°1d.
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204,810 individuals—were parents of U.S. citizen children.” From a snapshot survey taken in
2011, at least 5,200 children were in foster care as a result of their parents’ deportation.®
Wasteful detention spending of $2 billion annually® led to the incarceration of 429,000 people in
201 llo—despite the existence of effective and less expensive alternatives to detention, which are
routinely used in the criminal justice system and endorsed by organizations including the
Heritage Foundation, the International Association of Chiefs of Police, the National Conference
of Chief Justices, and the Council on Foreign Relations’ Independent Task Force on U.S.
Immigration Policy."'

This enforcement-first and enforcement-only strategy has continued unabated in spite of
the fact that apprehensions at the southwest border are at their lowest levels in 40 years, net
migration from Mexico is zero, and border communities are among the safest in the nation.'?
Qur nation can no longer afford proposals such as HR. 2278, which provide an enforcement
only approach to our immigration system. Legislation to reform our immigration system must
chart a more reasonable course by creating a welcoming roadmap to citizenship for hardworking
aspiring Americans who daily contribute to our communities, and addressing existing
deficiencies with our immigration detention and enforcement system.

III.  H.R. 2278 represents an unprecedented expansion of state and local immigration
activity which harms residents and economies and leads to racial profiling,
discrimination, and enforcement errors

HR. 2278 seeks to undo many decades of Supreme Court precedent, including the
Court’s recent decision in Arizona v. United States. The Court has repeatedly held that states and
localities have only a narrow role to play in immigration matters. As the Court has explained,
the nation must have a single, uniform immigration system; immigration enforcement involves
delicate foreign affairs judgments; unnecessary harassment of foreign nationals must be avoided,
and decisions about how to enforce the laws as written necessarily require consideration of
national policy objectives.

7 Scth Freed Wessler, Nearly 205K Deportations of Parents of U ‘itizens in Just Over Two Years, COLORLINES,
Dec. 17, 2012, available ar hit ok Jarchives/2012/ 5 deports more_than 200k parenis.btul.

& Shattered Families: The Perilous Intersection of Immigration Fnforcement and the Child Welfare System. Applied
Research Center, Nov. 2011, http: org/shatteredfamilies.

? The Math of Immigration Detention: Runaway Ca
Policies, National Immigration Forum, Aug. 2012,

Y DHS Annual Report, Immigration Enforcement Actions: 2011, Sepl. 2012, available at

hitp:/fwww dhs. gov/sites/defanit/files/publications/ i arats 1 /enforcement_ar 2011 pdf

" Julie Myers Wood and Steve J. Martin, Smart Alternatives to Detention, Washington Times, March 28, 2013,
available at fittp:/fwww. washingtoutinics.com/nows/201 3/mar/28/smart-alternatives-to-immigrant-detention/.

" Immigration Enforcement in the United States: The Rise of a Formidable Machinery, Migration Policy Institute,
Jan. 2013, available at htip/fwww.migrationpolicy .org/pubs/enforce menipiliars pdf#report.
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The Act would override the mandate of these Supreme Court cases—without, of course,
doing anything to address the fundamental reasons that state and local authority in the
immigration arena should be narrowly constrained. The Act would radically expand state and
local statutory authority to enact separate immigration laws and to enforce federal immigration
laws without federal supervision or guidance, while providing grant funding to support such
activities.  In addition, the Act would require states and localities to comply with U.S.
Immigration and Customs Enforcement (ICE) detainers, and expand existing programs, such as
287(g) which have promoted fear and discrimination in so many of our communities.

a. State and local enforcement of immigration laws by untrained personnel lead to
enforcement errors and racial profiling

There are good reasons for requiring federal training and oversight of local police who
take on immigration enforcement functions, including the documented record of civil rights
abuses by state and local police engaged in these efforts across the country. ' Yet HR. 2278
does not contain any provisions requiring state and local police to receive specialized training in
immigration enforcement, nor does it contain sufficient oversight mechanisms to prevent abusive
and discriminatory enforcement practices.

Under the Act, every state and local police department would be permitted to enforce
federal immigration laws. This includes local law enforcement agencies that have been or are
being investigated by DOJ’s Civil Rights Division (CRT) for discriminatory policing targeting
Latinos and other people of color. For example, the DOJ CRT earlier this year announced,
following a comprehensive investigation, that the New Orleans Police Department (NOPD) has
engaged in patterns of misconduct that violate the Constitution and federal statutes. The DOJ
report documented multiple instances of Latinos being stopped by NOPD ofticers for unknown
reasons and then questioned about immigration status. Members of the New Orleans Latino
community told DOJ that Latino drivers are pulled over at a higher rate than other drivers
because officers assume from physical appearance that they are undocumented.' H.R. 2278
would legitimize NOPD’s practices by according its officers unsupervised immigration arrest
and detention authority. Similarly, the effects of DOJ’s investigation of the Suffolk County
Police Department (SCPD), which culminated in a September 2011 letter finding in part that
SCPD was improperly using roadblocks in Latino communities,”” would be nullified by HR.
2278’s encouragement of officers to use their own untrained judgment to determine who “is an
alien.”

In East Haven, Connecticut, where four officers were recently indicted because they,
inter alia, “stopped and detained people, particularly immigrants, without reason, federal
prosecutors said, sometimes slapping, hitting or kicking them when they were handcuffed, and
once smashing a man’s head into a wall,”'® a Yale University study found that 56 percent of all

3 See, ¢.g., ACLU Statement to the House Homeland Sceurity Comunittee for a Hearing on “Examining 287(g): The
Role of State and Local Enforcement in Immigration Law.” (Mar. 4, 2009).

1DOJ CRT, “Trvestigation of the New Orleans Police Department,” Mar. 16, 2011, 63, available at

bftp:/fvww justice. gov/ert/about/spl/nopd _report.pdf

> DOJ CRT, Suffolk County Police Department Technical Assistance Letter (Sept. 13, 2011), available at

ix}ip:/,"ua'\\ w justice gov/crt/aboul/spl/documenis/sullolkPD TA 9-13-11.udl

1% Peter Applebome, “Police Gang Tyrannized Latinos, Indictment Says.” New York Times (Jan. 24, 2012).
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traffic tickets issued by the police department in 2008-09 were to Hispanic drivers, although
Hispanics comprise only 5.8 percent of East Haven residents.”” H.R. 2278 would empower
rogue officers and departments like East Haven’s to target immigrant communities pretextually
and engage in biased policing with impunity, regardless of DOJ oversight.

We know that U.S. citizens and others lawfully in the country are illegally detained and
deported. Jakadrien Turner, an African American U.S. citizen from Dallas who was reported
missing in 2010 at age fourteen, made national and international news when her family
discovered that ICE deported her to Colombia. Turner spoke no Spanish and possessed no
Colombian ID prior to her deportation.” ICE has detained more than 2 million people since
2003. Extrapolating from her research, Professor Jacqueline Stevens estimates that across the
United States ICE in the last decade may have incarcerated “over 20,000 U.S. citizens and
deported thousands more.”"® HR. 2278 will increase the frequency of these mistakes by making
untrained state and local law enforcement officers the front line for immigration status inquiries
initiated based on biases inherent in hunches, stereotypes, and prejudice. ™"

b. State and local enforcement of immigration laws harms U.S. citizens and
documented immigrants

State immigration laws are sold as targeting undocumented immigrants, but they
frequently ensnare lawful residents and U.S. citizens. These effects are not hypothetical; the
aggressive enforcement initiatives already underway in some localities offer a cautionary tale.

For example, Julio Cesar Mora, born in Avondale, Arizona, is a U.S. citizen of Mexican
ancestry. On February 11, 2009, Mora and his then-sixty-six-year-old father (a lawful permanent
resident who had lived in the United States for thirty years) were on their way to work. Just
yards from their destination, they were surrounded by two vehicles from the MCSO, and ordered
out of their pickup truck. They were frisked, handcuffed, and eventually taken to Mora’s
workplace — the site of an MCSO immigration raid. Mora is still astounded by the treatment he
received. As he explains, “[m]aybe it was because of the Campesina radio station sticker on our
bumper or . . . because my dad was Wf:aﬂ'ng his Mexican tejana [hat] and they thought we were
illegal. But they never bothered to ask us.”*!

The state laws also expose to state arrest and criminal detention immigrants who are
entitled to congressionally mandated forms of relief, but who do not carry proof of lawful
immigration status and in many cases are not yet recognized within federal databases as

" Rights Working Group, FACES OF RACIAL PROFILING: A Report from Communities Across America (2010),
10, available at hitp:/mghisworkingzroup.or/sites/delauit/Tiles/Repori Textpdl

s “Runaway US girl Jakadricn Turncr deported to Columbia,” BBC Nows (Jan. 5, 2012), available at

Hlip:fwww bbe.co.uk/mews/wotld-us-canada-16436 780

1 Jacqueline Stevens, “U.$. Govermmnent Unlawfully Detaining and Deporting U.S. Citizens as Aliens,” 2011 Va. 1.
Soc. PoL’Y & L. 606, 619-30, available at hitp:/www jacquelinesievens.org/Stevens V3P 18,32011 .pdf

* Villas at Parkside Parners v. City of Farmers Branch, No. 10-10751 (5th Cir 2012).

* Amicus Brief of the Leadership Conference on Civil and Human Rights et al. in Arizona v. United States, No. 11-
182 (Mar. 26, 2011), 27-28, available at

htip//www amernicanbar.otg/conient/dmn/aba/publications/supreme_court_preview/brie(s/11-

182 _respondenrtameulcadershipoornferencectal anthoheckdan pdf
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possessing lawful status. Those harmed by being picked up for lack of documentation will
include individuals from nations experiencing crisis, victims of violent crime, asylum seekers,
and relatives of U.S. citizens. For example:*

e In 1997, Congress passed the Nicaraguan Adjustment and Central American Relief Act
(“NACARA”) to provide immigration benefits to certain asylees. A plaintift in the
ACLU’s lawsuit challenging a South Carolina law came to the United States in 1989 to
escape a civil war in Guatemala. He obtained an Employment Authorization Document
(“EAD") through NACARA. He must apply for renewal of his EAD on an annual basis,
but due to administrative delay, often goes for weeks or months before he receives a
current EAD. During these times, he lacks a registration document.

e Congress created the U-Visa to give legal status to victims of certain crimes and to
encourage them to aid in investigation and prosecution. One of the plaintifts in the
ACLU’s Arizona lawsuit is an immigrant from Mexico who entered into a relationship
with a man who became abusive. After he slashed her tires, destroyed her clothes, and
defaced the walls of her apartment, she became afraid for her safety and that of her
children. She immediately applied for U-status as a survivor of violent crime, but it took
fifteen months before she received a registration document.

o A plaintiff in ACLU’s Arizona lawsuit was a thirty-five-year-old woman of South Asian
descent. Because she practices Catholicism, she was severely persecuted in her home
country, which is Muslim. She was kidnapped and sexually assaulted, but authorities
refused to investigate her attack. She and her family were forced to flee to the United
States. During the pendency of her asylum application, she lacked a registration
document.

Immigrants eligible for lawful status in addition to U.S. citizens therefore bear a severe
share of the burdens imposed by state and local efforts to enforce immigration laws.

¢. State and local enforcement of immigration laws harms local economies and
businesses

All residents suffer from the economic harms associated with state and local involvement
in immigration enforcement. For example, a severe economic impact has been felt in states that
have implemented immigration enforcement laws, even in cases where courts have barred
implementation of the core provisions of these laws. In 2011, Georgia suffered a $300 million
estimated loss in harvested crops statewide, with a $1 billion total estimated impact on Georgia’s
economy.” Arizona’s losses include $141 million in conference cancellations alone and $253
million in overall economic output.**

These laws have a chilling effect on international investment as well. In November 2011,
a German Mercedes-Benz executive, visiting an auto plant in Tuscaloosa, Alabama, was arrested

= Examples all compiled in id.

3 Tom Baxter, How Georgia's Anti-Immigration Law Could Hurt the State’s {and the Nation's) Feonomy. (Oct.
2011), available al hitp://www americanprogress.org/issues/2011/10/seorgia_smamgration it
# Lecayo, supra.
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during a routine traffic stop for failing to produce evidence that he was in the United States
legally. A Japanese Honda employee was subsequently cast under suspicion when his
international driver’s license was deemed insufficient as a registration document.”® Two of
Indiana’s largest employers made their objections clear. Eli Lilly and Cummins, Inc. (with a
combined market capitalization of $62-billion) issued a joint statement in opposition to Indiana’s
legislation: “From the perspective of large Indiana employers with global and diverse
workforces, Lilly and Cummins believe that there are compelling business reasons to oppose
Senate Bill 590. Anti-immigration and English-only laws impede the ability of Indiana
businesses to be competitive in global markets, and will make it more difficult for Lilly and
Cummins to grow in Indiana.”*

d. State and local enforcement of immigration laws harms victims and witnesses of
crimes

Law enforcement leaders have also cautioned against putting state and local police in the
position of enforcing federal immigration laws because this alienates the communities they serve
and endangers everyone’s public safety by making victims and witnesses afraid to come forward.
A leading law enforcement research group, the Police Executive Research Forum (PERF), has
advised that “active involvement in immigration enforcement can complicate local law
enforcement agencies’ efforts to fulfill their primary missions of investigating and preventing
crime ™ As Salt Lake City Chief Burbank has testified, state immigration laws like Utah’s
“undermine[] my ability to set law enforcement priorities for my agency because | cannot
prohibit the allocation of already scarce resources toward civil immigration enforcement instead
of violent crimes and criminal enforcement.”” Tuscaloosa, Alabama, Police Chief Stephen
Anderson recalled, “[w]e were told they were going to provide training for us, and that didn’t
happen. You just had a group of people who wanted a bill passed, and they did it. No guidance,
no training, no funding.”29

Former Arizona Attorneys General Terry Goddard (D) and Grant Woods (R) joined 42
other former state attorneys general in urging the Supreme Court to recognize that law
enforcement is harmed by state laws. They emphasized that the state laws are a direct threat to
gains made recently in community policing: “State and local law enforcement officials have
devoted substantial time, energy, and resources to fostering these relationships. SB 1070, by
turning local officers into immigration agents, and by increasing the likelihood of racial profiling
against certain communities, will undermine the progress that these programs have painstakingly

* Bad for Business: How Anti-Immigration Legislation Drains Budgets and Damages States’ Economies.
Tmmigration Policy Cenler (Mar. 26, 2012), available at hitp://www imuniigratonpolicy org/jusi-facis/bad-business-
hew-anii-immigration-logislat ains-budgeis-and-damago 802699 -coonomie

lable al butp /v ww indisnncompact.com/news/allimce-lor-innmn graion-relomm-an-indiana-re
information-on-oppo/

%" Hollmasler et al., supra al xv.

* Burbank, supra

* Reyes, supra. Local law enforcement and local government associations urged the Mississippi Legislature not to
cnact a similar law, ecmphasizing that “another state wnfimded mandate passed down to local tax pavers and local
governments of Mississippi will not resolve the problem of illegal immigration.” See Lelter of Mississippi Shen(fs’
Association ct al. (Mar. 26, 2012).

leases-new-
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achieved. These problems will negatively impact all enforcers within the criminal justice
system, from line officers to prosecutors, impeding their efforts to ensure public safety.”>

Similarly, an amicus brief filed by the Major Cities Chiefs Police Association, PERF, and
the National Latino Peace Officers Association, as well as 18 present or former chiefs of police,
explains in detail how “[w]hen every individual with whom the police interact must
be subjected to immigration scrutiny, it is inevitable that law-abiding witnesses and victims of
crimes will avoid police interaction, allowing perpetrators to escape and creating an atmosphere
of fear that will spill over to the rest of the community. And this impact will not be restricted to
the states that adopt immigration enforcement law. It will spill across borders, and adversely
affect law enforcement in states that do not adopt such policies.”!

These law enforcement experts, who know best how to promote public safety in their
communities, vouchsafe that state and local involvement in immigration enforcement damages
their ability to work effectively.

IV.  H.R. 2278 will result in a massive expansion of our immigration detention system
a. Mandatory custody and use of alternatives to detention

The Act would dramatically expand the sweep of mandatory detention, denying the basic
right to a bond hearing to new categories of detained immigrants, and significantly expanding
our already bloated immigration detention system. This expansion comes at a steep price to
taxpayers as well as to principles of due process; immigration detention costs $164 per person
per day — $2 billion annually.*?

INA 236(c) already requires the detention of immigrants subject to removal based on
certain criminal offenses, with no opportunity to seek release on bond or supervision during the
pendency of their proceedings. This legislation would expand this mandatory detention statute to
cover individuals with decades-old offenses, including those that predate the statute’s enactment
15 years ago. 1t would also allow DHS to take custody of a person “any time” after he is released
from criminal custody and put him in mandatory detention, even if that release occurred years
ago.

H.R. 2228 would also exacerbate the damage already being done to our budget, and our
communities, due to misapplication of current mandatory custody laws, by needlessly expanding
their scope. DHS currently misapplies the mandatory custody laws, enacted by Congress in 1996,
in three key ways.

¥ (Mar. 26, 2012), available at

hipffwww smmenicanbar. org/content/dasn/aba/pub jom/supteme cowrt preview/bry
182 respondentamculnnazatiomeyseenctal authcheckdan pdf

A (Mar. 2012), 9, available ar

hitp/Aww atnericanhar org/content/dam/aba/publication: conrt_proview/bricfs/11-

182 respondes ate-locall cementofTi m.pdf

* National ITmmigration Forum, The Math of Immigration Detention. (Aug. 2012), 1, available at

higp:www immigraiionforum org/images/uploads/MathoflmmigrattonDeiention pdf, and DHS FY 2012 Budget

s/sugrcine
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First, DHS improperly incarcerates, without individualized consideration, immigrants
with substantial challenges to removal that would allow them to remain in the country lawfully.
Section 1226(c) requires the detention of noncitizens who are “deportable” or “inadmissible” on
designated criminal grounds for the pendency of their removal proceedings. In Matter of
Joseph*® the BIA established the standard for this custody determination, holding that an
individual is “deportable” or “inadmissible” within the meaning of 1226(c), and thus subject to
mandatory lock-up, merely when the government charges removability on a ground triggering
the statute. In order to obtain a bond hearing, a noncitizen detained under section 1226(c) must
demonstrate that it is “substantially unlikely that the [government] will prevail on a charge of
removability specified in” section 1226(c)** — effectively, that the charges are frivolous.™ This
nearly insurmountable standard — which one federal appeals judge has characterized as
“egregiously” unconstitutional®® — has resulted in the unnecessary and costly detention of
individuals with substantial challenges to removal, many of whom prevail on those challenges.

Second, DHS already subjects immigrants to mandatory detention based on old crimes —
in some cases, crimes that took place well over a decade ago. Section 1226(c) requires DHS to
take custody of noncitizens who are deportable or inadmissible based on certain designated
offenses “when the alien is released” from criminal custody for those offenses. The
overwhelming majority of federal courts to consider the issue have construed section 1226(c) not
to apply where DHS takes custody of individuals months or years after their release from
criminal confinement for an offense covered by the statute.”” However, pursuant to the BIAs
decision in Matter of Rojas,”® DHS applies mandatory detention to individuals it arrests ar any
time after their release from criminal custody, vastly expanding the mandatory incarceration of
individuals who have been at liberty for years leading productive lives in their communities.

22 1. & N. Dee. 799, 800 (BTA 1999).

M See id.

% See Julic Dona, Making Sense of “Substantially Unlikely”: An Empirical Analysis of the Joseph Standard in
Mandatory Detention Custody llearings 5 (May 2013), available at
http://papers.ssti.comy/sol3/papers.cfm?abstract_id=1856758 (reviewing Joseph decisions from November 2006
through Oclober 2010 and (inding that the BTA construes the “subslantially unlikely” standard “to require that nearly
all legal and cvidentiary uncertaintics be resolved in favor of the [government] ™).

* Tijani, 430 F.3d at 1246 (Tashima, )., concurring).

¥ See, e.g., Kot v. Flwood, 2012 WL 1565438, at *8 (D.N.J. May 2, 2012) (holding that § 1226(c)(1) applies only to
noncitizens detained at the time of their release from crinunal custody for their specified removable offense); Nunez
. Elwood, 2012 WL 1183701, al *3 (D.NJ, Apr. 9. 2012) (same); Ortiz v. TTolder, 2012 WL 893154, at #3 (D.
Utah Mar. 14, 2012) (samc); Christie v. Elwood, 2012 WL 266454, at*8 (D.N.I. Jan. 30, 2012) (same); Rosario v.
Prindle, 2011 WL 6942560, at *3 (E.D Ky. Nov. 28, 2011), adopted by 2012 WL 12920, at *1 (E.D Ky. Jan. 4,
2012) (same); Parfait v. Holder, 2011 WL 4829391, *6(D.N.J. Oct. 11, 2011) (same); Rianto v. Holder, 2011 WL
3489613, at *3 (D. Aniz. Aug. 9, 2011) (same); Beckford v. Aviles, 2011 WL 3444125, at *7 (D.N.J. Aug. 5,

2011) (same); Jean v. Orsino, No. 11-3682(LTS) (SD.N.Y. June 30, 2011) (same); Svivain v. Holder, No. 11-3006
(JAP), 2011 WL 2580506 at *5-6(D.N.J. June 28, 2011) (same); Aparicio v. Muller, No. 11-cv-0437 (RTH)
(SD.N.Y. Apr. 7, 2011) (samc); Louisaire v. Muller, 758 F. Supp. 2d 229, 236 (S.D.N.Y. 2010) (same); Gonzalez v.
DIIS, 2010 WL2991396, al *1 (M.D. Pa. July 27, 2010) (same); Dang v. Lowe, No. 1:CV-10-0446, 2010 WL
2044634, at*2 (M.D. Pa. May 20, 2010) (same); Monestime v. Reilly, 704 F. Supp. 2d 453,458 (SD.N.Y.
2010)(same);, Khodr v. Adduci, 697 F. Supp. 2d 774, 778 (E.D. Mich. 2010) (same); Scarlett v. 1115, 632 F Supp. 2d
214,219 (WD.NY. 2009) (same); Bromfield v. Clark, 2007 WL 527511, at *4 (W.D. Wash. Fcb.14, 2007)

(same); Zabadi v. Chertoff, 2005 WL 3157377, at *5 (N.D. Cal. Nov. 22, 2005) (same); Quezada-Bucio v. Ridge.
317F. Supp. 2d 1221, 1228 (W.D. Wash. 2004) (same). Bul see Hosh v. Lucero, 680 F.3d 375 (4th Cir.

2012) (defernng to Matter of Rajas).

%231 & N. Dec. 117 (BIA 2001).
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Third, DHS takes an overly narrow view of the statute’s requirement that immigrants be
kept in “custody,” guaranteeing the wasteful and unnecessary detention of individuals who pose
no flight risk or danger. In contrast to other provisions of the immigration laws that expressly
reference the “arrest[] and deifention{” of noncitizens pending removal proceedings, section
1226(c) states that the Attorney General “shall take into cusiody” aliens who are inadmissible or
removable as a result of their criminal histories.”” The term “custody” has traditionally been
interpreted by the federal courts to include not only physical incarceration but also alternatives to
incarceration, such as electronic or telephonic monitoring, reporting requirements, curtews, and
home visits.*” Congress should correct the DHS misinterpretation and make clear that the
immigration context is no different.

HR. 2278 also can be read to prohibit ICE officers from using effective alternative
supervision methods when detention is not necessary to ensure court appearance or protect
public safety. Alternatives are routinely used in the criminal justice system and endorsed by
organizations including the Heritage Foundation, the International Association of Chiefs of
Police, the National Conference of Chief Justices, and the Council on Foreign Relations’
Independent Task Force on U.S. Immigration Policy. ICE’s current Alternatives to Detention
program reports that 96 percent of active participants showed up for their final hearing in 2011,
and 84 percent complied with final orders. *' DHS itself has affirmed that ATDs are “a cost-
effective alternative to secure detention of aliens in removal proceedings. ATD is integral to
ICE’s detention and removal strategies, as a cost-effective alternative for aliens who do not pose
a risk to public safety, a flight risk, or are otherwise not suitable for detention at a secure
facility.”** Smart use of alternatives can reduce unnecessary detention of individuals including
DREAM-eligible students who came to the United States as children, asylum seekers fleeing
religious or political persecution, and long-time residents with U.S. citizen children and other
family members.

b. Indefinite Detention

HR. 2278 proposes a massive expansion of the immigration detention system by
authorizing DHS to detain certain noncitizens for as long as necessary to conclude removal
proceedings—even if that takes months or years—without access to a bond hearing, and to
subject certain noncitizens who cannot be repatriated to their home countries to indefinite
detention.

Specifically, the Act authorizes the indefinite detention of individuals ordered removed
but unable to be repatriated to their country of origin. Essentially countermanding the Supreme
Court’s decision in Zadvydas v. Davis, 533 U.S, 678 (2001), Section 310(a)}(3)(C) of this bill
allows DHS to detain those ordered removed more than six months, with no temporal limit, if the

* Compare 8 U.S.C. section 1226(a) wilh section 1226(c).

“ See, e.g. Renov. Koray, 515 U.S. 50, 63-64 (1995) (holding, in sentencing context, that whether an individual is
“released” depends on il he remains “subject o |the cuslodian’s| conirol,” and not whether he is still subject to “jail
—like conditions™)

" Julie Myers Wood and Steve J. Martin, Smart Alternatives to Detention, Washington Times, March 28, 2013,
available ai Wtp:/iwww washingtontimes.com/news/20 1 3/mar/28/smart-alternative iynigrant-detentiony/.
2 DHS FY 2012 Budget Justification, 940, available at hitp://www.dhs.cov/xlibrary/asse jonal-
budget-justification-fv2012 pdf
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individual “fails or refuses to make all reasonable efforts to comply with the removal order” or if
a court orders a stay of removal in the individual’s case. Thus individuals who win a stay and
may never be deported, and those who are unable to satisfy DHS that they have made efforts to
comply with the removal order—including those who cannot be deported because their country
lacks a repatriation agreement with the United States—could be held indefinitely.

The law governing the detention of people who cannot be repatriated to another counts
derives from the Supreme Court’s rulings in Zadvydas v. Davis and Clark v. Martinez. ™
Zadvydas rests on a principle fundamental to our Nation’s jurisprudence: “In our society liberty
is the norm,” and detention without trial “is the carefully limited exception.”* As a result,
Zadvydas recognized that “[a] statute permitting indefinite detention of an alien would raise a
serious constitutional problem ”™* To avoid resolving that problem, Zadvydas interpreted the
immigration detention statutes to authorize detention for a “presumptively reasonable” six month
period of time, during which DHS may detain immigrants while attempting to deport them.*

The Supreme Court’s analysis in Zadvydas focused heavily on the purpose of
immigration detention, which is to facilitate an individual’s removal from the United States, #o/
to permit general preventive detention on public safety grounds. Our system of justice already
has two different legal regimes in place to deal with the general protection of public safety. The
criminal system incarcerates roughly 1.6 million on any given day,” including thousands of non-
citizens. In addition, a parallel civil system allows the detention of people who are mentally ill
and dangerous, including sex offenders, even after their criminal sentences are over. Because it is
fundamental to our system of justice that “preventive detention based on dangerousness [must
be] limited to specially dangerous individuals and subject to strong procedural protections,” the
Supreme Court has made clear that the immigration detention system, with its broad mandate
and limited procedural protections, is not a general preventive detention regime. *®

This Act contemplates the creation of a vast new preventive detention system that would
constitute a grave breach of our constitutional obligations, and would also represent a
tremendous waste of taxpayer resources, while doing little to make us safer.

V. H.R. 2278 significantly increases existing penalties for violations of immigration
laws and creates new mandatory minimum sentences

H.R. 2278 contains a host of provisions that significantly increase existing penalties and
adds new mandatory minimum sentences for violations of immigration laws, including illegal
entry for individuals with criminal convictions. For example, under provisions in the Act,

¢ If a person has been convicted of 3 or more misdemeanors occurring on different dates,
he may be fined and imprisoned for up to 10 years;

“ Zadvvdas v. Davis, 533 U.S. 678 (2001); Clark v. Martinez, 543 U.S. 371, 378 (2005)

" United States v. Salerno, 481 U.S. 739, 755 (1978).

# Zadvydas, 533 U S at 690

" Zadvydas, 333 U.S. at 701.

4 Sce Burcau of Justice Statistics, “Total Correctional Population” (year end 2011), available at
hitp://www.bjs.gov/content/pub/press/p1 I pr.clm.

& Zadvydas, 533 US. at 691
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o [f aperson has been convicted of a felony and sentenced to more than 30 months, he shall
be fined and imprisoned for a minimum of two years and a maximum of 15 years;

e Ifa person has been convicted of a felony and sentenced to more than 60 months, he shall
be fined and imprisoned for a minimum of 4 years and a maximum of 20 years.

Federal courts are already overwhelmed with staggering immigration caseloads that are
costly, deplete the criminal justice system, and divert resources from prosecution of more serious
crimes. The Federal Bureau of Prison is operating at almost 40% over capacity and currently is
the second largest budget line in the Department of Justice. In addition, immigration
prosecutions from 2000-2010 for illegal entry rose tenfold from 3,900 to 43,700. Currently,
immigration offenses account for 1 in 8 federal prisoners (11.9%, or 22,986). In 1990,
immigration offenses accounted for only .8% of federal prisoners and in 2000 for 8.8%.In its
October 2011 report on mandatory minimum sentences, the U.S. Sentencing Commission
(USSC) recognized that mandatory minimum sentences as well as the increase in immigration
cases have contributed to BOP overcrowding. The USSC report also concluded that a strong and
effective guideline system best serves the purposes of sentencing established by the Sentencing
Reform Act of 1984 and recommends reform to mandatory sentencing. Mandatory minimum
sentences defeat the purposes of sentencing by taking discretion away from judges and giving it
to prosecutors who use the threat of these punishments to frustrate defendants asserting their
constitutional rights.

The current laws provide more than adequate criminal and civil punishment for illegal
entry offenses, which are already among the most frequently prosecuted federal crimes. By
increasing these penalties, H.R. 2278 will further strain the federal court system, contributing to
the alarming trend of over-criminalization of immigration enforcement.

VL Conclusion

The ACLU opposes HR. 2278, which would wastefully and irrationally expand
unnecessary immigration enforcement at the expense of civil rights and civil liberties. We urge
the Judiciary Committee to reject this wasteful and unnecessary bill, and instead consider
legislation that provides a comprehensive approach to immigration enforcement, including a path
to citizenship and reforms to existing detention and enforcement practices.
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Statement of Julie Stewart, President, Families Against Mandatory Minimums
Submitted to the U.S. House Committee on the Judiciary
Regarding H.R. 2278, The Strengthen and Fortify Enhancement Act
June 13, 2013

Chairman Goodlatte, Ranking Member Conyers, and members of the Committee, on behalf of
the staft, board, and over 25,000 members of Families Against Mandatory Minimums (FAMM),
I appreciate the opportunity to submit our views on H.R. 2278, The Strengthen and Fortify
Enhancement Act (SAFE Act).

We believe that this proposal is a well-intentioned effort to secure U.S. borders and address
illegal immigration. As our name implies, FAMM is concerned, however, with the sentencing
aspects of the SAFE Act. We strongly oppose the bill’s provisions creating new mandatory
minimum prison sentences and expanding existing ones. The proposed mandatory minimum
sentences will put an unsustainable and cost-prohibitive burden on our already dangerously
overcrowded federal prison system. We also believe that the proposed mandatory minimum
sentences will make taxpayers pay an enormous price to incarcerate many people who could
instead be deported to their countries of origin in a fair and expeditious manner. Finally,
mandatory minimum prison sentences can produce grave injustices because they bar courts from
fitting the sentence to the crime and the offender. Even in immigration-related offenses, it is
impossible to foresee the unique circumstances of every case and what the appropriate
punishment should be for each defendant.

The SAFE Act creates and in some cases expands mandatory minimum sentences for the
following offenses:

» Aggravated ID theft (Sec. 312): Expands the coverage of the current 2- and S-year
consecutive mandatory minimums to apply whenever a person uses a means of
identification “that is not his or her own” in the course of committing certain felonies,
even if the identification does not actually belong to another person (e.g., using a
made-up Social Security number),

» Alien smuggling (Sec. 314): Creates new 3-, 5-, 7-, and 10-year mandatory minimum
sentences for people who assist others who are entering the U.S. illegally. Which
mandatory sentence applies depends on the person’s profit motive, whether serious
bodily injury or death are likely or result from the violation, and if the alien who is
assisted commits other crimes;

» Possession of a gun during an alien smuggling crime (Sec. 314). Creates consecutive
5-, 7-, or 10-year mandatory minimum sentences for possessing, brandishing, or
discharging a firearm in the course of an “alien smuggling crime”;

» Ilegal reentry (Sec. 316): Adds 2-, 4-, and 10-year mandatory minimum sentences for
aliens who illegally reenter the U.S. and have prior convictions for various offenses.
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Expanding and creating new mandatory minimum sentences for immigration-related offenses
would only aggravate the Bureau of Prison’s (BOP) and Department of Justice’s (DOJ’s)
significant overcrowding and budget problems. Even before the sequester began, the BOP was
under severe budget strain. A January 22, 2013, report from the Congressional Research Service
(CRS) provides a useful summary of the extent and causes of the problems." The number of
inmates under the BOP’s jurisdiction has increased from approximately 25,000 in FY 1980 to
nearly 219,000 in FY2012.? The BOP is currently overcrowded, operating at 38 percent over its
rated capacity.” The Inspector General for the Department of Justice recently testified that the
outlook “is bleak: the BOP projects system-wide crowding to exceed 45 percent over rated
capacity through 2018.”* Between FY2000 and FY2012, the annual per capita cost of
incarceration for all inmates increased from $21,603 to $29,027.5 Over this same period,
appropriations for the BOP increased from $3.668 billion to $6.641 billion.®

The BOP now consumes a full quarter of the DOJ’s crime-fighting budget.” This endangers the
public, inmates, and prison staff. The current inmate-to-staff ratio in the BOP is five-to-one,® and
BOP Director Charles Samuels recently stated that overcrowding in federal prisons leads to
greater risk of harm to inmates and staff alike.® Inspector General Horowitz recently described
prison overcrowding as the DOJ’s “material weakness”'° and explained the public safety
ramifications of continued prison population and budget growth to the House Crime, Justice, and
Science Appropriations Subcommittee:

The federal prison system is consuming an ever-larger portion of the
Department’s budget, making safe and secure incarceration increasingly difficult
to provide, and threatening to force significant budgetary and programmatic cuts
to other DOJ components in the near future. ... Whatever approach the

! CONGRESSIONAL RESEARCH SERVICE, THE FEDERAL PRISON POPULATION BUILDUP: OVERVIEW, POLICY CHANGES,
ISSUES, AND OPTIONS 8 (Jan. 22, 2013) [hereinafter CRS Report], available at

http://www fas.org/sgp/crs/misc/R42937 pdf.

* CRS Report, at 1.

3 Testimony of Charles E. Samuels, Jr.. Director of the Federal Bureau of Prisons, before the U.S. House of
Representatives Conunittee on Appropriations, Subcommittee on Comumerce, Justice, Science, and Related Agencies
concerning Federal Bureau of Prisons FY 2014 Budget Request 4 (April 17, 2013) [hereinafter Samuels Statement],
available at hip://appropriations.housc. gov/uploadedliles/hhrg-113-ap19-wslate-samuclsc-20130417 pdl
(describing a capacity of 129,000 and a prison population of 176,000, which results in a capacity at 136%, and
describing how medium sceurily prisons operate at 44% above capacity and high sccurily prisons operate at 54%
above capacity).

* Statement of Michael E. Horowitz, Inspector General, U.S. Department of Justice, Before the U.S. House of
Representatives Committee on Appropriations, Subconumittee on Commerce, Justice and Related Agencies, 9
(March 14, 2013) [hereinafter Horowitz Statement]. available at http://appropriations. house. gov/uploadedfiles/hhrg-
113-ap19-wstate-horowitzm-201303 14.pdf.

* CRS Report, at 15

° CRS Report, at Summary.

” Horowitz Statement. at 8.

8 Horowitz Statement, at 9.

? Samucls Statement, at 4-5 (*|I|ncreascs in both the inmatc-to-stafT ratio and the ratc of crowding at an institution
(the number of inmates relative to the institution’s raicd capacity) arc related to increases in the rate of scrious
inmate assaults. An increase ol one in an institution’s inmate-lo-custody-stall ratio increases the prison’s anmual
serious assault rate by approximately 4.5 per 5,000 inmates.”).

' Horowitz Stateruent, at 8.
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Department wishes to take to address the growing cost of the federal prison
system, it is clear that something must be done. In an era where the Department’s
overall budget is likely to remain flat or decline, it is readily apparent from these
figures that the Department cannot solve this challenge by spending more money
to operate more federal prisons unless it is prepared to make drastic cuts to other
important areas of the Department’s operations. n

put, the more the DO.J spends on prisons, the less it can spend on fighting crime.

The CRS report puts the blame for this prison overcrowding and budget crisis squarely on four

factors:
1)
2)

3)
4)

Increased numbers of federal offenses subject to mandatory minimum sentences;
The growth in mandatory minimums has led to increases in sentence ranges — and,
therefore, sentence lengths — under the federal sentencing guidelines;

More crimes have been made into federal offenses; and

The elimination of parole.

FAMM has advocated for the elimination of mandatory minimum sentencing laws for more than
20 years. These laws do not allow the type of individualized consideration of facts that every
offender expects and deserves. Mandatory minimum sentences also drive the unsustainable

growth

in federal corrections costs. CRS explains the problem:

Mandatory minimum penalties have contributed to federal prison population growth
because they have increased in number, have been applied to more offenses, required
longer terms of imprisonment, and are used more frequently than they were 20 years ago.
... Not only has there been an increase in the number of federal oftenses that carry a
mandatory minimum penalty, but oftenders who are convicted of offenses with
mandatory minimums are being sent to prison for longer periods. For example, the [U.S.
Sentencing Commission or] USSC found that, compared to FY 1990 (43.6%), a larger
proportion of defendants convicted of offenses that carried a mandatory minimum
penalty in FY2010 (55.5%) were convicted of offenses that carried a mandatory
minimum penalty of five years or more. While only offenders convicted for an offense
carrying a mandatory minimum penalty are subject to those penalties, mandatory
minimum penalties have, in effect, increased sentences for other offenders. The USSC
has incorporated many mandatory minimum penalties into the sentencing guidelines,
which means that penalties for other offense categories under the guidelines had to
increase in order to keep a sense of proportionality. 12

This one-size-fits-all approach to justice results in many offenders spending much more time in
prison than is necessary to protect public safety. In 2010, fully 75,579 (39%) of the 191,757
offenders in BOP custody as of September 30, 2010, were subject to a mandatory minimum

penalty

at sentencing. The Sentencing Commission reported that in 2010 the average sentence

”ﬂ Horowitz Statement, at 8, 9 (emphasis added).
> CRS Report, at 8.

(V%]
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for prisoners serving mandatory minimums was 139 months, while the average for all prisoners
was 48 months. "

The SAFE Act’s proposed mandatory minimums are especially nonsensical. Under current law,
non-citizens that are in the United States illegally and convicted of federal crimes are sentenced
by a federal judge, serve their sentences in the BOP, and then are transferred to Inmigration and
Customs Enforcement (ICE) for removal from the country. In these cases, shorter federal prison
sentences would save the BOP and DOJ money without jeopardizing public safety because
dangerous, non-citizen felons are detained by ICE until they are removed. The mandatory
minimum terms established by this bill would simply guarantee that noncitizen offenders spend
even more time in BOP facilities, thereby stretching limited DOJ resources — money and prison
space — even further. Thus, while imposing any new federal mandatory minimums would be a
mistake, in our view, these particular mandatory minimums make the least sense of all.

Immigration offenders are already the largest category of offenders sentenced in federal courts,
comprising 32.2 percent of all cases.™* In 2012 alone, more than 26,000 people were sentenced
for immigration offenses, and their average sentence was 16 months in prison.15 More than 94
percent of these offenders were non-citizens.'® It costs approximately $29,000 to incarcerate one
non-citizen offender for one year in federal prison.'” Tn 2012 alone, ICE removed a record
409,849 people from the United States, of which 86,405 were repeat immigration law violators
and 225,390 were convicted criminal aliens.'® Giving even a fraction of these people the 2-, 3-,
4-, 5-,7-, and 10-year mandatory minimum sentences created in the SAFE Act could exacerbate
the budget crises that the BOP and DOJ already face and cost taxpayers a fortune.

The Inspector General has offered a bleak forecast for DO.J budget growth, and this Commiittee
should heed it. We cannot build our way out of our current prison overcrowding crisis, nor can
we fund the prison explosion that would result from the passage of the SAFE Act with its current
mandatory minimum proposals. All taxpayers should dread the increased prison costs and DOJ
budget cuts that might result if we opt to give longer prison terms to more immigration law
violators each year instead of funding crime-fighting initiatives.

To the best of our knowledge, neither Representative Gowdy nor any of the bill’s cosponsors has
set forth evidence that the proposed mandatory minimum sentences are necessary to punish these
offenders sufficiently, or that the threat of mandatory, longer prison sentences would deter the

people most likely to break these laws. We appreciate the constitutional role that Congress plays

3 U.S. SENTENCING COMM N, REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN THE FEDERAL
CRIMINAL JUSTICE SYSTEM 136 (Oct. 201 1). available at
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimu
m_Penalties/20111031_RtC_Mandatory_Minimum.cfm.

MU.S. SENTENCING COMM’N, 2012 SOURCEROOK OF FEDERAI SENTENCING STATISTICS Figure A (2012)
[hereinafter 2012 SOURCEBOOK], available at
http://www.ussc.gov/Data_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Figure A. pdf.

192012 SOURCEROOK, Table 13, available at

http://www.ussc.gov/Data_and_Slatistics/ Annual_Reporls_and_Sourccbooks/2(012/Tablel3.pdr.

182012 SOURCEROOK, Tablc 48, available at

Ittp://www ussc.gov/Data_and_Statistics/Annual Reporls_and Sourcebooks/2012/Table48.pdl.

IS FR 16711 (2019);

'8 Immigration and Customs Enforcement, Removal Statistics, a http://www.ice. gov/removal-statistics/.
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in immigration enforcement, but we think members of Congress have an obligation to engage in
careful study before proposing or adopting new mandatory sentencing policies.

With regard to the SAFE Act, we think the public should know the following in relation to the
proposed new mandatory minimums:

v

Why were these specific prison terms chosen for the offenses? What factors did

Representative Gowdy consider and deem relevant in making these choices?

What is the average sentence currently imposed for these offenses?

What is the recidivism rate for individuals who commit these offenses?

What impact will the new and expanded mandatory minimum sentences have on the

federal prison population and budget? How will Congress and the DOJ pay for this?

# Ts there evidence to suggest that courts are failing to punish these crimes appropriately? If
$0, what is it?

» How does the cost of removing an immigration law violator compare with the cost of

incarcerating one?

v vV

Thank you for the opportunity to share our views with the committee.
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on to local law enforcement. This bill contemplates the expansion of this kind of system,
allowing detention of an individual for 14 days after his criminal sentence is complete for
DHS to assume custody. Yet the financial costs and public safety considerations are just two
reasons why state and local government in immigration enforcement is not in the best
interest of these local partners. Local partners are not necessarily compensated for the
prolonged detention of individuals, and in this bill we are asking local police to focus on
immigration violations instead of criminal activity in their communities. As a consequence,
this kind of system would discourage individuals from reporting crime if they are
undocumented - a situation that does nothing to benefit the community.

e The SAFE Act severely hinders DHS’s ability to place eligible non-citizens in secure
alternatives to detention, wasting taxpayers’ dollars and ignoring law enforcement
best practices.

The bill requires DHS to take every person referred by local law enforcement into custody and
calls for the expansion of immigration detention facilities. This eliminates all DHS discretion
to concentrate its resources on priority cases. It also wastes taxpayers’ dollars to detain
every single person in removal proceedings, without consideration of public safety or flight
risk. The purpose of immigration detention is to ensure that people appear at their
immigration court proceedings. Criminal justice systems across the country routinely and
increasingly recognize that confinement in the pretrial context is costly to taxpayers and
unnecessary to mitigating flight risk and the danger to our communities. Many states -
including Texas, Georgia, and South Carolina - have passed laws that shift low-level offenders
out of prison and into cost-effective and secure alternative programs.

Our immigration detention system should follow suit and conform to established best
practices. Immigration detention costs taxpayers over $2 billion annually; approximately
$5.5 million every day. On average, detention costs approximately $164 per individual per
day. Many alternatives to detention (ATD) exist that have proven effective at getting people
to appear at their removal proceedings and save a great deal of taxpayer money. ATDs cost
between 30 cents and $14 per person per day, and create no risk to public safety. ICE’s
current ATD contractor reported that 96 percent of individuals enrolled in their programs
showed up for their final hearing in 2011.

Doris (pseudonym) was repeatedly raped by her stepfather when she was a young
teenager. She eventually worked up the courage to report him and he was convicted of
abusing her. Doris, now in her 20s, has two misdemeanor convictions. One is for
shoplifting when she was 18, something she regrets and is ashamed of now. The other
conviction was related to a domestic violence incident in which she was being attacked
by her boyfriend and scratched his face in self-defense. When the police came she was
very upset and was unable to adequately explain the situation. Her public defender
advised her to plead guilty to domestic battery. Because of these convictions for crimes
involving moral turpitude, Doris was considered to be mandatory custody and ICE
refused to release her despite the fact that her U visa adjudication dragged on for many
months. Doris found many of her trauma related symptoms growing worse throughout
the time she was detained - she gained weight, began having nightmares, and could not
speak to her attorneys without crying. Her abusive stepfather had often tried to confine
her to one room, so the experience of being confined re-traumatized her. Yet ICE
steadfastly refused to release her and she remained in custody for the ten months it took
for her U visa to be granted, at which time she was released.
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ATDs have been endorsed as cost-saving from a variety of organizations, including the
Council on Foreign Relations’ Independent Task Force on U.S. Immigration Policy, the
Heritage Foundation, the Pretrial Justice Institute, the Texas Public Policy Foundation (home
to Right on Crime), and the International Association of Chiefs of Police, and the National
Conference of Chief Justices.

Moreover, American communities and the U.S. taxpayer suffer when we needlessly tear
families apart and detain caretakers and breadwinners. When a parent or spouse is
separated from their family, it often comes at a loss to the local economy and can result in
U.S. citizen family members relying on public benefits or children entering the state foster
care system. We must take steps to prevent these unnecessary costs to our taxpayers and
communities.

e The SAFE Act imposes penalties that are even harsher than the criminal justice
system.

Congress has long recognized that LPRs have special rights and protections in the United
States. For these reasons, LPRs are subject to unique grounds of removal and - where such
grounds are triggered - to unique forms of relief from removal that reflect their strong ties
and contributions to the United States. Before 1996, Congress permitted LPRs with certain
types of prior convictions to seek a waiver of removal if they met stringent residency
requirements and they did not necessitate prolonged punishment by sentencing courts. The
1996 curtailment of this form of relief has resulted in the disproportionately harsh
consequence of removal for thousands of longtime LPRs, permanently fragmenting
immediate families and destabilizing communities.

Time has demonstrated that the 1996 changes have led to unnecessarily harsh
consequences for many families, and the uneven results of litigation have led to unfair
retroactive consequences for decades-old offenses. Those old rules could be combined with
new mechanisms, such as a period of testing or “probation,” which would better achieve our
national goals.

Yet thousands of detained individuals are arriving asylum seekers or long-time lawful
permanent residents who are being mandatorily detained without review. Others have been
ordered removed but are mandatorily detained while they appeal those orders and/or
because the government is unable to physically deport them. For these detainees, who do
not pose a danger to others and are not flight risks, detention causes undue hardship to
themselves and their families and is an unnecessary expense to the government. The bill
categorically prohibits bond hearings for these individuals, even if they are arriving asylum
seekers and individuals with non-violent criminal offenses. Detention without a bond hearing
is contrary to basic due process and U.S. human rights commitment and must not be
condoned.

Anatoly, (pseudonym) a citizen of the former Soviet Union (now Belarus), was brought to
the United States as a refugee in 1993 at the age of 4. He became a legal permanent
resident of the United States the following year. Anatoly has no family in his home
country, does not speak Russian, and has never returned. Anatoly was placed in
immigration proceedings and mandatory detention under INA § 236(c) after he was
convicted of stealing four packs of cigarettes from a Waldreens pharmacy. Anatoly spent
103 days in ICE detention, at a cost of over $15,000 to taxpayers, until the National
Immigrant Justice Center secured cancellation of removal for him to remain in the United
States with his family.
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Even more concerning, the bill expressly allows an individual to be detained “without
limitation” during their removal proceedings, and places the burden of proof on the detained
individual to show by clear and convincing evidence that he is not a danger or a flight risk.
The U.S. Supreme Court has expressed doubts about the constitutionality of indefinite
detention, and has only deemed mandatory immigration detention constitutional when it is
“brief” and for the purpose of speedy removal.

Conclusion

As Americans, we are defined by our values, especially respect for the rule of law and
equality for all men and women, regardless of what we look like or where we came from.
This bill shamelessly rejects these American values. It will be virtually impossible to create a
functional immigration system as long as the government continues to arrest and detain
record numbers of men and women who pose no threat to society, especially when it denies
them an opportunity to live in this country with some sort of status.

Our current laws are badly broken, but disregarding our values is not the solution. This
Committee has an opportunity to create an immigration system that honors due process
protections and protects these beliefs for years to come. Any legislative reform must ensure
due process protections and adopt proportionate punishments for individuals who violate
immigration law. It must not eviscerate the line between criminal and civil law enforcement
matters and encourage local law enforcement to enforce federal, civil immigration laws.
Detention decisions should be based on individualized risk assessments and be made
consistent with best practices in law enforcement. We live in a country that does not deprive
individuals of their liberty without the chance for accountability and judicial review, yet it
happens every day in our immigration system. Particularly when so many individuals go
through the immigration detention system without ever being able to talk to a lawyer about
their rights, those who are determined to require detention in order to mitigate flight and
safety risks should still have the chance to ask a judge to review that decision.

Common sense reforms to the immigration detention system are greatly needed and are
supported by the following principles: 1) save taxpayer dollars; 2) follow law enforcement
best practices; and 3) ensure due process protections. The SAFE Act does not adopt any of
these principles. We urge this Committee to contemplate legislation

I thank you for the opportunity to present this testimony on the urgent need to reform
America’s immigration system. Should you have any questions, please feel free to contact
me at mmecarthy@heartlandalliance.org or at 312.660.1351.
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Undermines public safety and community trust by shifting necessary law enforcement
resources away from their core mission of protecting and serving our communities to rounding
up suspected immigrants for deportation. Effective law enforcement is premised on community
trust, where the community reports and cooperates with local law enforcement. As current practice
has already demonstrated, tuming local police officers into ICE agents results in scared,
uncooperative communitics.

Diverts scarce public resources and straps state and local governments with costly burdens of
enforcing immigration laws. The bill’s attempts to fund this grafting of local law enforcement into
the immigration enforcement system fall far short. Already struggling local governments will face
crushing financial burdens as they are usurped into mandatorily participating in this draconian
scheme.

Overburdens an immigration court system that is already in crisis. In addition to cnsuring that
more immigrants are unnecessarily funneled into the deportation system, this bill eliminates bedrock
Icgal procedurcs that will result in more cumbersome legal proceedings, further weighing down
immigration judges and their caseloads. Immigration judges already have severe limitations on their
power to consider granting a pardon from deportation bascd on family hardship and other factors.
This bill extends those limitations to refugees and asylum seekers facing deportation.

Flies in the face of the Constitution and the U.S. Supreme Court by barring immigration
judges and immigration law enforcement from recognizing decisions overturning an
immigrant’s conviction where it was obtained on the basis of bad advice from their defense
attorney. Our Constitution and laws attempt to ensure that people are not wrongly convicted of
crimes because of their lawyer’s mistakes. When they are, these convictions can and should be
overtumned. This bill would permit noncitizeus to still be deported or denicd lawful status bascd on
the conviction, even where it was overturned.

Unnecessarily expands the scope of criminal convictions for which a noncitizen can be deported
to include minor misdemeanors from long ago. The current immigration law already has in place
isurmountable barricrs that prevent many individuals from obtaining legal status or strips them of
legal status they already have for broad categories of criminal offenses. These categories include
minor offenses, mistakes that occurred vears ago, and offenses for which they have already been held
accountable. This bill will add additional overlapping offenses to an already overly broad list,
making individuals incligiblc for Icgal status and subjcct to deportation.
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NETWORK Statement Regarding the “SAFE Act—HR 2278”

June 12, 2013

NETWORK deplores continuing efforts to harm genuine immigration reform through legislative
efforts that cater to fear-based partisan interests. The Strengthen and Fortify Enforcement Act
(SAFE Act) is just such an effort.

It is unjust to divert money needed to address human needs toward bigger fences and unneeded
security measures. Representative Gowdy asserts that border security promises of the past were
not kept. That is wrong. In recent years we have spent hundreds of billions of dollars on fences,
drones, heat-seeking devices, border patrol agents, etc.

There are currently as many people leaving the U.S. as entering. Immigration into the U.S. is the
lowest it has been in 40 years.

The SAFE Act will not serve the needs of our nation. It perpetuates unsafe, impractical interior
enforcement practices that cater to the fear-mongering all too prevalent in our nation.

Our organization sponsors the “Nuns on the Bus” campaign, which just visited Representative
Gowdy’s district office. The Sisters’ message was simple: We need immigration laws that reflect
our values, not our fears.

NETWORK calls for commonsense immigration reform that:
e Ensures family unity
« Protects the rights of immigrant workers
e Acknowledges that our borders are already secure, with only minor changes needed
* Speeds up processing of already-approved immigrants
« Enhances the present diversity visa program

e Provides a clear and direct pathway to citizenship for the 11 million people who are
undocumented in the U.S

25E St. NW Suite 200  Washington DC 20001 e 202.347.9797 e fax 202.347.9864 & www.networkiobby.org
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undocumented, ensures humane and just enforcement of our immigration laws, promotes family unity,
welcomes individuals fleeing persecution, and protects US citizen and nugrant workers over piecemea
legislation that exacerbates our cusrrent heavy-handed immigration enforcement approach.

T you have any questions about this statement, please contact Brittney Nystrom, Director for Advocacy, at
(202) 626-7943 or via email at hovstrone@lirs.org.
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that Sheritt Johuson or other County or ACSO officials would retaliate against them if they
coaperated with the investigation. After repeated attempts to resolve this dispuie short of
litigation, the Division filed a declaratory judgment action in June 2011 to secure a court order
that such interviews were consistent with the North Carolina Rules of Professional Conduct.'

Despite the lack of cooperation fromy ACSO and Alamance County, the Division has now
gathered sufficient information about ACS0’s practices to mauke these [indings. During the
investigation, aided by leading experts on police practices and statistical analysis, we reviewed
ACSO policies, procedures, training materials, data on traffic stops, arrests, citations, and vehicle
checkpoints, and other documentary cvidence. We also interviewed over 125 individuals,
including County residents and current and former ACS( employees.”

We lind reasonable cause o believe that ACS0 engages in a patlern or practice of
unconstitutional policing. Specifically, we find that ACSO - through the actions of is deputies,
supervisors, and command staff - unlawfulty targets, stops, detains, and arrests Latinos. These
actions violute the Fourth and Fourteenth Amendments, Section 14141, Title VI, and the
Department of Justice’s (“DOJ”) regulations implementing Title V1.

Effective reselution of this macter will require the development of a compreliensive
written agreement involving sustainable remedies and federal judicial oversight. We believe that
it i3 in the mutual interest of the United States, ACSO, and the peuple of Alamance Counly to
resolve this matter without litigation. If you wish te discuss a negotiated settlement. we are
prepared to begin discussions immediately. Please advise us by September 30 if ACSO is
inlercsted in entering inte negotiations.

Constitutional policing and effective law enforcement go hand-in-kand. The patiern or
practice of discrimination thal we find erodes public confidence, crentes dislrust between police
and segments of the community, and inhibits the reporting of crime and cooperation in eriminal
investigations. Biased policing makes the job of police officers harder, not easier, The United
States urges ACSO 1o wark together with us to develop durable and comprehensive remedics
that improve public safety, the safaty of ofticers, and make the job of law enforcement more
effective, I you are unwilling to do se, we will not hesitate to lake appropriate action.

SUMMARY OF FINDINGS

Based on our careful review of the evidence, we have concluded that ACSO engagesina
pattern or practice of discriminatory policing against Latinos. The diseriminatory conduct we
observed is deeply rooted in a culiure thal beging with Sherill Johnson and permeates thy entire
agency.

! Because we have been able to gather sufficient evidencs to make these findings without additional interviews of
ACS0 personnel, we are contemperaneously withdrawing this lawsuit,

* Faderal law zrohibits ACSO from intimidating, threatening, coercing, or engaging in other retaliatory or
diseriminatory conduct, ar attempting to do the same, against anyone because he or she has coaperated with our
investigalion or has taken any acticn or participated in any action to secure rights protected by the civil rights laws,
Sex |8 LLS.C. § 1512,
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Our factual findings of discriminatory policing include the following:

» A rocent statistical study commissioned by DOJ found that ACS0 deputies are
between four to ten times more likely to stop Latino drivers than non-Latino drivers.

¢ Individual accounts of vehicle checkpoints and conduet during traffic stops
corroborate ACSO’s discriminatory enforcement activities, including locating
checkpoints in predominantly Latine neighborhoods and treating stopped drivers
differently based on their ethnicity.

e ACSO’s booking practices, inzluding practices related to immigration status checks,
diseriminale against Tafines., Tndividual accounts confirm that ACSO impeoperly
detains Latinos for immigration enforcement purposes after they have posted bond.

o ACSO’s discriminatory activilies are intentional and motivated by the Sheriff’s
prejudices against Latines. 'The Sherill and others in ACSO’s leadership have
explicitly instructed deputies to target Latinos for checkpoints and arrests, and have
made statemenls thal reveal a discriminatory bias against Latinos.

o  ACSO’s departures from state law and policing standards in reporting and monitoring
its activities mask ACSO’s discriminatory conduct and inhibit proper monitoring of
traftic enforcement activity and racial profiling.

Our fagtual findings support the following legal determinations:

* ACSO discriminates against Latinos by enpaging in a pattern or practice of conguct
that violates the Fqual Protection Clause of the Fourteenth Amendment, Section
14141, ‘Title VI, and the Department’s Title VI implementing regulations.

o ACSO engages in a pattern or practice of unlawful seizures, including unjustified
stops of Latinos in violation of the Fourth Amendment and Section 14141,

BACKGROUND

Alamance County, North Carolina, is located in the central Pizdmont region of the state.
The County hes approximately 151,000 residents, of whom 71.1% are white, 18.8% are Afiican
American, and 11.0% are Latino or Hisp:—mic.3 Alamanec County’s Latine population has grown
rapidly over the last two decades, from a population of only 736 individuals in 1990 to 16,624

4

individuals by the 2010 Census.* ACSQ is the largest of eight local law enforcement agencics

7 U.5. Census Bureau, Alamance County, 2010 Demographic Data,
httpuifactEnder?. census. gov/fases/luhleservices/ s Fpages/productview.xhim [ Fsre=bkmk (last visited Sept. 11,
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operating within the County. As of 2010, there were 123 full-time sworn afficers at ACSO,
fewer than a dozen of whom identified us members of a minority %mup. Another 147 employees
were full-time civilian emplowees, including correctional officers.

FACTUAL FINDINGS

We find that ACSO deputies, supervisors, and command stall; including SherilT Johnson,
engage in a pattern or practice of discriminatory policing against Latinos. Sheriff Johnson both
directs this discrimination and fosters it by promoting a culture of bias within ACSC. This
patlern is manifest in u range of conduet that is described more fully below.

A, Discriminatory Practices

Since at least 2007, ACS() has targeted Latinos in Alamance County for heightened
enforcement activity, This activity includes disproportionately targeting Latines for traffic
cnforeement, pesitioning vehicle cheelepoints in Latino neighborhoods, and detaining Latinos in
jail after there is no basis to do so. ACSO policies and practices deny Latinos equal protection of
the law, erade public confidence in law enforcement, and diminish ACSO’s capacity to protect
public safety for all Counly residents.

1irst, ACSO targets Latinos for traffic stops. A statistical analysis of ACSO traffic
stops demonstrates that ACSO’s traffic enforcement practices have a significantly discriminatory
impact on Latino drivers. Indeed, statistical analysis comparing ACSC’s traffic stop data to all
violators on several County roadways found that, depending on the road analyzed, ACSO
deputies are anywhere between four to ten times more likely to stap Fatine drivers than non-
Latino drivers. These results show a discriminatory impact at leasr as greal as any previously
seen in the United States. In addition to this statistical evidonee, the DHvision’s interviews with
deputies and community members provide additional evidence of discriminatory traffic stops.
Many of these stops involved drivers cited only for driving without a license, an offense not
observable from the road. In one reported incident, an ACSO deputy said he stopped a Latino
man because “most of them drive without licenses.”

Secend, ACSO targels Latinos with velicle checkpoints. Sheriff Johnson selects, and
encourages is officers to select, predominantly Latino neighborhoods to set up vehicle
checkpoints, These checkpoint lecaticns are often positioned (o target only the residents of these
predominantly Latino communities, as they are stationed at or near the only entrances and exits
of these neighborhoods. Although we learned that deputies often establish checkpoints without
receiving the required prior approval from a supervisor and without creating any record of the
checkpoint, both documented checkpaints and interviews confirm that ACSO checkpoints cluster
at or near the enirances of predominately Latine neighborhoaods.

s FEI, Crime in the United States 2010, North Carolina: Full-time Law Enforcement Employees, Talble 80,
hitpe//www. i, goviabous-us/ejisfuc/erime-in-the-u.s/20 10/erime-in-the-u.5,-20 | 0/tables/table-80/1 0118 0ne. x1s (ast
visited Feb, 23, 2012).

b1d.
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Third, and again af the divection of Sheviff Jehnson, ACSO checlpoint practices
discriminate against Latinos. Deputies single out Latino drivers for arrest at checkpoints, even
for minor traffic viokations. Similarly situated non-Latino drivers are often waved through the
checkpoints without providing identification. We also find that when ACSO depaties stop
drivers for minor traffic offenses, whether at a checkpoint or when eenducting routine traffic
stops, the way ACSO treats drivers depends on the driver’s ethnicity. Specifically, we find that
when stopped for minor traffic offenses, ACSO deputies arrest rather than merely cite Latino
drivers, but not drivers of other ethnicities, Indeed, Sheriff Jolinson has directed his supervisory
officers to tell their subordinates, “If you stop a Mexican, don’t write a citation, arrest him.”
Non-Latino drivers, when stopped, are issued cilations but not arrested (or the sume types of
minor traffic violations. In one instance, a Latino man and a white woman were stopped by the
same deputy, on the same day, for the same offense, and the deputy arrested the Latino man but
only guve the white womean a wrillen citadion.

Fourth, ACSO discriminates against Latinos in ils jail hooking and detention
procedures. Our investigation revealed that correctional officers verify the immigration status of
all detainees who “appear™ [Latino, regardless of their response to citizenship questions, Officers
decide which detainees to interview based on assumptions about nationalily and ethnicity. Those
who appear “American” are not interviewed, even if they cannot produce identification. Further,
law enforcement delains Latinos for immigration status checks even after bond has been posted.
Qur interviews confirmed that in at least some cases, Latino individuals who had posted bond
were informed they would not be released because of a U.S. Immigration and Customs
Enforcement (“1CE™) detainer, even though ICE had not yet been contacted and o detainer had
been issued.

Fifth, the Sheriff directs his depuaties to farget predominantly Lafino neighborhoods for
increased enforcement based on the Sheriff’s often-stated belief that Latinos are responsihle
Jor Atamance County’s drug trade. For example, at a staff meeting Sheriff Johnson stated,
“We've had a big drop in the Hispanic population, but we still got a lot dealing dope and we still
gol a lot of ¢ltizens in this country dealing dope with them.” Accordingly, he dirceted his
Vice/Special Operations Unit to target three or four predominately Latino mobile home parks
and neighborhoods. As he described these heightened enforeement efTorls in predominantly
Latino areas, Sheriff Johnson stated, “Hell will come to these places and the devil gonna come
with him. And you folks {the Special Ops Unit] gonna be the devil.”

Sixth, ACSO’s discriminafory practices undermine its ability to serve and protect
Alamance County’s Latino residents and the community at large, Tffcetive policing is largely
built on a relationship of trust with all segments of the community. ACSO Las done almost
nothing to build such a relationship with the County’s Latino residents, and much to desiroy it,
Our interviews with ACSO officers and community members reveal that the absence of this trusl
has substantially compromised policing by limiting the willingness of witnesses and victims to
report erimes and speak to ACSO depulies aboul criminal activity er complaints ¢f misconduet
by ACSO officers. Our investigation finds that Latinos are aftaid to call the police to report
crimes and provide information pertinent to solving crimes.
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B. Discriminatory Bias

A culture of discrimination against Latinos pervades ACSO. The Sheriff and the highest
levels of command staff support and foster this culture of hias, Sheriff Johnson has made
numerous statemenis, both in public and to his deputies and conzmand stall, exhibiting his bias
against Latinos,

The Sheriff’s statements frequently assume that T.atinos in Alamance County are
undocumented immigrants and are involved in criminal activity. For example, in one widely
publicized statement, in the course of discussing undocumented immigrants, Sheriff Johnson
suggested that anyone of Mexican national origin was inherently suspicious, saying: *Their
values are a lot different - their morals — than what we have here. Tn Mexico, there’s nothinp
wrong with having sex with a 12-, 13- year old girl . ... They do a lot of drinking down in
Mexico.” The Sheriff also uses derogatary epithots — such as the phrasc “taco caters”™ - - when
referring to Latinos in speaking with his staff, and his command staff tolerates the use of
derogatory racial und ethnic cpithets by ACSO deputies and correctional olTicers,

Further, the Sheri T and other ACSO command staff have explicitly dirceted deputies to
target Latinos during enforcement actions.  For instance, the Sheriff has instructed his officers to
arrest all Latinos who commit the traffic infraction of driving withoul a license, Bused on such
directives, ACSO deputies understand that they should target Latinos with their discretionary
enforcement actions and bring them inlo the Alamance County Jail to be run through
immigration databases,® rather than simply issuing them citations.

C. Departures from Policing Standards and Procedures

ACSO has departed from state law and policing standards in ways that have adversely
affected Latinos and contribule 10 vielalions of constitutional and federal rights. First, ACS0
does not comply with state law, standard policing practices, and its own pelicies concerning the
documentation of vehicle checkpoints and wrallic stops, Deputiss often distegard ACS0’s policy
requiring them to file an action plan and obtain supervisory approval prior o seiting up a vehicle
checkpoint and to complele a report following each checkpoint. In addition, ACSO has “grossly
underreported” the number of traffic stops its deputies made,” even though the collection of
traftic stop data is required by North Carolina law.'® Because it lacks vehicle checkpoint and
traffic stop data, ACSO cannot properly monitoer its deputies’ traffic enforcement activity or

7 Kristin Colins, Sherijfs Help Feds Deport fllegal Aliens, The News and Observer, Apr, 22, 2007, at Al,
http:fiwww newsabgerver,comi2007:04/22/59984  herHTs-he lp-feds-deport-illegal.heml.

¥ In 2007, ACSO entered into 2 Memarandum of Agreement (“MOA™) with U.S. Immigration and Customs
Enforcement pursuant to 8 U.S.C. § 1357(gt This MOA permits designated and trained ACSO afficers to
investigate individuals detainec at the Alamance County Jail for immigration violations, ‘The MOA prohibils ACSO
from conducting immigration checks on individuals outside of the jail setting,

? Robiart Boyer, Hispanivs Stopwed by Sherifi’s Dapariment “Grossly Underreported, ™ 'I'he Burlinglon "Times-News
Apr. 7, 2008,

1"N.CL Stat Ann § 114-10.01 feffective Jar. [, 2502, amended effective Jan. [, 2010).
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reasonably determine whether or not deputies or units engage in racial protiling. Additionally,
the number of Tatinos baoked into jail for minor offenses is masked tecause under ACSO policy
minor traffic offenses are logeed into a book and detainees are listed only as either “b[lack]” or
“whitel.”

Second, ACSO’s Special Operations Unit'" does not adhere to record keeping
requirements or other stundard policing practices, The Unit performs traffic enforcement and
other special operations prioritized by the Sheriff. These officers, hand-picked by and loyal to
the Sheriff, perform most of the County’s traffic stops and target predominantly Latino
neighborhoods with road blocks, vehicle stops, raids, und increased pulrols at the direction of
Sheriff Johnson, but with little oversight. These deputies often do not fill cut required
documentation of enforcement actions, limiting oversight of their activities, Additionally,
members of the Enit are inconsistently disciplined for misconduct,

LEGAL DISCUSSION

Section 14141 grants the United States authority to sue a state or local government for
equitable and declaratory reliel when a “governmental authority . . . engage[s] in a pattern or
practice of conduct by law enforcement officers . . . that deprives persons of rights, privileges, or
immunities secured or protected by the Constitution or laws of the United States,” 42 U.S.C.

§ 14141, Both the Constitution aind federal law prohibit intentional discriminalion on the basis
of race, color, or national origin, Title VI provides that “[n]o person in the United States shall,
on the ground of race, color, or national origin, be excluded from participating in, be denied the
benelits of, or be subjected Lo discrimination under any program or aclivity receiving | flederal
financial assistance.” 42 U.S.C. § 2000d. In addition, tke Title VI implementing regulations ban
recipients of federal tunds from engaging in activities that have a discriminatory effect on the
basis of race, color, or national origin,

While ACSC should establish ils own enlorcement priorities, ACS0’s actions must
comply with the Constitution and laws of the United Statcs. We find that, by intentionally
targeting Latinos, ignoring basic law enforcement protocols, and failing to implenent
meaningful safcguards against discriminatory police practices, ACSO engages in inlenlional
diserimination in vielation of the Fourteenth Amendment, Fourth Amendment, and federal law.
We further find that ACSO’s cnforcement activities have a discriminatory effect on Latinos in
Alamance Counly in violation of DOJ's regulations implementing Title VI

A, Discriminatory Policing

Our investigation provides reasonable cause to believe thal ACSO’s discriminatory traffic
enforcement and vehicle cheekpoint activities violate the Equal Protection Clause of the
Fourteenth Amendment, Title V1, and Title VI’s implementing regulations.

The Equal Protection Clause prohibits certain law enforcemenl practices that diseriminate
based on race, ethnicity, or national origin. Whren v. United States, 517 U.S. 806, 813 (1996).
A law enforcement agency like ACSQ violates the Equal Protection Clause when its decision

" This unit has gona by differsnt names, including “Vice™ and “Street Crimes,” throughoul its existence,
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maker adopts a facially neutral policy or practice with a discriminatory intent and that policy or
practice has a discriminatory effect. Unifed States v. Armstrong, 517 U.S, 456, 465 (19967,
Washingtor v. Duvis, 426 1.8, 229, 239-40 (1976); Monroe v. City of Charfottesvifle, 579 F.3d
380, 388 (4th Cir. 2009). Likewise, law enforcement officers violate the Equal Protection Clause
when they administer or enforce a facially newtral policy in a manner that disproportionately
affects a protected group and they act with discriminatory intent, Monroe, 579 ¥.3d at 388,

A law enforcement activity may run afoul of the Equal Protection Clause even where
discriminatory intent is not the decision maker’s sole motive, Smith v. Town of Clarkion, 682
F.2d 1055, 1066 (4h Cir, 1982); Orgain v. City of Salisbury, 305 T. App’x 90, 98 (4th Cir, 2008}
(“Notably, the Equal Protection Clause does not require Plaintiffs te prove that the challenged
action rested solely on racially discriminatory purposes.”). Rather, an equal protection violation
occurs when evidence shows that “racial animus was one ol several factors that, taken together,”
motivated the discriminatory acls. Orgain, 305 F. App’x at 98; see aiso Personnel Adm'r of
Mass. v, Feeney, 442 11,5, 256, 279 (1979). To assess whether intentional discrintination
animates a law enforcement activity, courts examine the totality of the circumstances with
particular attention to factors the Supreme Cowrt has identified as most prebative of
discriminatory intent, See Vill. of Arlingion Heights v. Metro. Hous. Dev, Corp., 429 U8, 252,
265 (1977). Those factors include: evidence of discriminatory effect; evidence of depariures
from normal procedurcs; the specific scquence of cyvenis that led to the diseriminalory practices
at issue; and contemporaneous statements from a decision maler that reveal a discriminatory
intent., /d, at 266-68; Sylvia Dev, Corp. v. Calvert Cniy., 48 F.3d 810, 819 (4th Cir. 1995).

Our investigation revealed substantial evidence that Sheriff Johnson intentionally
implemented law enioreement practices that discriminate against Latinos. While Sheriff Johnson
often justifies ACSQ’s activities by citing his desire tc combat illegal immigration, we conclude
that anti-Latino biaz motivates his selection and implementation of ACSO’s enforcement
priorities. Sheriff Johnson has made racially insensitive comments, tolerated racially derogatory
remarks from ACSO command staff, and ordered various discriminatory enforcement activities.
Indecd, Sheriff Jehnson has ordered numcrous vehicle checkpoints and other law enforcement
activities in predominantly Latino neighborhoods, instructed ACSO officers to stor Latino
drivess on roadways, and insisted that officers arrest and detain Latino drivers for minor
offenses.

In addition to uncovering evidence of digeriminatory intent, our investigation
demonstrates that several ACSO practices result in a discriminatory impact on Latinos.
Statistical evidence shows that ACSO deputies stop Latino drivers at higher rates than similarly
situated non-Latinos on Alamance County roadways. This evidence not only demenstrates a
disparate impact on Latino drivers, but atso bears directly on the discriminatory motives of those
implementing ACS0’s (raflic enforcement activities. 1t is difficult 1o coneeive of any valid, non-
discriminatory explanation for enforcement practices that are roughly four to ten times more
likely to stop Latine drivers than non-Latino drivers. This statistica evidence is comsistenl with
what witnesses have told us about ACSO deputies — in particular ACSC Special Gperations —~
frequently seizing and detaining Latino drivers without cause.
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Moreover, analysis of the trallic checkpoints ACSO conducted and documented from
2007-2011 demonsirates that ACSO disproportionately locates checkpoints in or near
predominately Talino communities. Interviews with County residents confitm that these
discriminatory checkpoints continue today. Not only does ACSO frequently locate checkpoints
in Latino arcas, the results of our investigation indicate that ACSO officers cxceute checkpoints
in a discriminatory manner, For these and other reasons, the evidence establishes that ACSO is
engaged in a pattern or practice of equal protection violations.

Our investigation also provides reasonable cause to believe that ACSO’s discriminatory
jail practices violute the Egual Protection Clause. ACS0’s jail procedures unlawfully target
Latinos for immigration status checks during booking and detention,

Discriminatory law enlorcement activilies are also prohibited by Titfe VI, Title VI
establishes that “[njo person in the United States shall, on the ground of race, color, or national
arigin, be excluded from participating in, be denied the benefils of, or be subjected to
discrimination under any program or activity receiving [flederal financial assistance.” 42 U.8.C.
§ 2000d. In addition, the regulations implementing Titie VI proscribe “criteria or methods of
administration” that exert a diseriminatory cffcet on the basis of race, color, or national origin.
28 C.F.R. § 42.104(b)(2). ASCO and Alamance County receive federal funding and have
violated Title VI and its impletmenling regulations [or the reasons delailed above.

B. Unreasonable Seizures

ACSO deprives Latino residents of their Fourth Amendment right to be free of
“unreasonable searches and seizures.” ULS. Const. Amend. IV. Even the temporary detention of
an individual by police during a traffic stop for a limited purpose constitutes a seizure for Fourth
Amendment purposes. Whren, 517 U.S. at 809-10; United States v. Branch, 537 F.3d 328, 334
(4th Cir. 2008). A (rallic stop must thus be “reasonable” under the circumslances. Whren, 517
U.S. at 810. Roving checkpoints for license and registration checks are not permissible.
Delaware v. Prouse, 440 U.S. 648, 657, 661 (1979), Stopping a vehicle at a police checkpoint
likewise constitutes a seizure within the meaning of the Fourth Amendment. Michigan Dep 't of
State Police v. Sitz, 496 .S, 444, 450 (1990). While the Fourth Amendment allows vehicle
checkpoints in certain narrow circumstances, see Sifz, 496 U.S, at 454 (upholding sobriety
checkpoint), police may not utilize checkpoints to pursue general law enforcement goals, such as
imumigration sweeps or drog inferdiction. Nor can officers inoculate an impermissible vehicle
checkpoint by articulating a pretextual justification. See, e.g., United States v. Huguenin, 154
17.3d 547, 555 (6th Cir, 1998) (pretextual checkpoints must be judged by true programmatic
purpose); United States v. Morales-Zamora, 974 F.2d 149, 153 (10th Cir. 1992) (veversing denial
of suppression motion and holding that a driver’s license checkpoint was in fact a pretext for
drug searches).

Our investigation furnishes rcasonablc causc te belicve that ACSO’s practice of targeting
Latino drivers via traffic enforcement and vehicle checkpoints violates the Fourth Amendment.
These racially motivated stops are unreasonable under the Fourth Amendment. As described
above, ACSO locates checkpoinls in heavily Latino areus (o facilitate impermissible
programmatic objectives, including de facto immigration sweeps and drug interdiction. ACSO
officers likewise engage in a practice of stopping Latino drivers on Alamance County roudways
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regardless of whether reasonable suspicion exists for the stops — a practice that cortravenss the

“reasonableness” the Fourth Amendment preseribes. Further, ACSO unjustifiably detains
Latinos after they have posted bail,
REMEDIAL MEASURES

The factual findings detailed above provide reasonable cause 10 believe thal ACSO
violates the Fourth and Fourteenth Amendments to the United States Constitution, Secticn

14141, Title V1, and Title VI’s implementing regulations. The Civil Rights Division accordingly

notifies you that, absent ACSO reaching an agreement with the Division to correct these

violations, the United States will initiate litigation to compel compliance with the Constitution

and federal law.

The constitutional violations and institutional deficicncies outlined above ure the product
of an ingrained culture that encourages and tolerates the discriminatory treatment of Latinos and
an agency that has demonstrated its flagrant disregard for constitutional protections. Reform will

require sustuined commitment (o long-term structural, cultural, and institutional change,
including the fellowing:

Elimination of Overt Diserimination: ACSO must develop and implement policies
prohibiting discriminatory enforcement activities and the use of derogatory language
aimed at racial and ethnic groups by ACSO oliicers while on duty.

Training (or ACSO Deputies. Supervisors, and Command Staff: ACSO must develop
and implement effective and meaningful training for its officers and relevant non-sworn
staff in constitutional policing, including how to perform stops, scarches, szizures, and
arrests consistent with the requirements of the Fourth and Fourteenth Amendments.
Training must alse include instruction regarding language access o3ligations and
procedures.

Special Opetations Unit; ACSO must develop und implement detailed policies,
procedures, training, and oversight regarding the operations and aciivities of the Special
Operations Unit.

Data Collection, Analysis, and Risk Management: ACSO must develop, implement, and

enforee a comprehensive and aceurate data collection system documenting all ACSO
“enforcement activity. Such a program requires consistently completed, detailed
auditable reports for vehicle checkpoints; traffic and pedestrian stops; searches and
seizures; raids; and patrol activilies. This program also requires regular aralysis and
audits of the data to enable ACSO to supervise, manage, and intervene whan appropriate,

Complaint System and Iniernal Affairs: ACSO must develep and implement a
comprehensive complaint, investigation, and disciplinary system fo enable it to hold
officers accountable when they violate policy or the law. The complaint system must be
well-publicized and accessible to all community members. [t must permit members of
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the public, including ACSO officers, to make complaints against ACSO staff and
deputies without fear of retaliation. The internal investigative process must include clear
avenues far adjudication, discipline, and criminal prosecution, if nzcessary,

*  Community Quireach: ACSO must meet the law enforcement needs of all its residents,
regardless of their race or ethnicity. To that end, ACSO must engage with and reach out
to ACSO’s Latino residents to ensure that it is fairly and effectively providing them with

law enforccinent scrviccs.
TIIE ROAD AITEAD

We strongly believe that effective policing and constitutional policing are inseparable.
We prefer to work collaboratively with law enforcement agoncics, as we have in recent years —
increasingly at their request — to address serious concerns that threaten to undermine public
confidence and hinder effective policing. We prefer negotiation rather than litigation, Crar goal
throughout every investigation is to work cooperatively to develop and implement sustairable
reform measures that will reduce erime, ensure respect for the Constitution, and increase public
confidence in law enforcement.

We stand ready to roll up our sleeves and work with you to address the concerns outlined]
in this letter. We remain prepared to take prompt, appropriate legal action if you choose to
forego collaboration, We look forward to hearing from you by September 30th as to whether
you wish to seek o negotiated resolution of thig matter, Pleage note that this letter is a public
docurnent and will be posted on the Civil Rights Division’s website. If you have any questions,
pleasc contact Jonathan Smith, Chiel of the Special Tiligation Section, at (202) 514-6255,

Sircerely,

AT

‘Thomas L. Perez
Assistant Attorney General
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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF NORTH CAROLINA

United States of America,

No.
Plaintiff;
V. COMPLAINT
Terry S. Johnson, in his official capacity as
Alamance County Sheriff,
Defendant.

L INTRODUCTION
From at least January 2007 to the present, Defendant Sheriff Terry S. Johnson,
through the deputies under his control and at his direction, has engaged in a
pattern or practice of discriminatory law enforcement activities directed against
Latinos in Alamance County. This discriminatory conduct deprives Latinos of
their rights under the Fourth and Fourteenth Amendments of the United States
Constitution. To prevent Defendant Johnson from continuing these
unconstitutional activities, this action seeks declaratory and injunctive relief under
Section 14141 of the Violent Criine Control and Law Enforcement Act of 1994,
42U.S8.C. § 14141
. Defendant Johnson acts individually and through the deputies he appoints to assist
him in the performance of his official duties. N.C. Gen. Stat. § 162-24. The

Sheriff and these deputies operate collectively as the Alamance County Sheriff’s

Case 1:12-cv-01349 Document 1 Filed 12/20/12 Pace 1 of 24
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Office (“ACSO™).

ACSO, at the direction of Defendant Johnson, intentionally discriminates against
Latino persons in Alamance County by targeting Latinos for investigation,
detention, and arrest, and conducting unreasonable seizures and other unlawful
law enforcement actions in violation of the United States Constitution and federal
law.

ACSO deputies implement their office’s unlawful policy of targeting Latinos in a
number of ways. For instance, ACSO deputies routmely target Latmos for stops
during roving traffic enforcement operations. A 2012 statistical study
commissioned by the United States Department of Justice (“DOJ”) illustrates this
discriminatory practice. The study indicates, for example, that a Latino driver in
Alamance County is as much as ten times more likely than a similarly situated
non-Latino driver to be stopped by an ACSO deputy for comnmitting a traffic
infraction.

Other discriminatory practices by ACSO against Latinos include:
disproportionately subjecting Latinos to unreasonable seizures; arresting Latinos
for minor infractions, such as the failure to have a valid driver’s license, while
only warning or issuing citations to sitnilarly situated non-Latinos; stopping
Latinos at vehicle checkpoints while allowing similarly situated non-Latino
drivers to proceed; disproportionately locating vehicle checkpoints in
predominantly Latino neighborhoods; and automatically referring Latino arrestees

2
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booked at the Alamance County Jail to investigators at United States Immigration
and Customs Enforcement (“ICE”).

6. These discriminatory activities are the product of a culture of disregard for Latinos
cultivated by Defendant Johnson and other ACSO leaders. ACSO leadership has
repeatedly directed its deputies to target Latinos during enforceinent actions and
used derogatory comments and racial epithets to describe Latinos. For instance,
while at a vehicle checkpoint, Defendant Johnson issued instructions to his
subordinates to “go out there and get ine some of those taco eaters,” which his
subordinates understood as a directive to target Latinos for arrest.

7. ACSO’s deficient policies and virtually non-existent oversight of its biased
policing activities further underscore its intent to discriminate against Latinos.
ACSO consciously ignores the discriminatory effects of its practices, as is
demonstrated by its ineffective traiming, virtually non-existent data collection,
analysis, and accountability measures, poor supervision, and other departures from
standard law enforcement practices.

II. DEFENDANT

8. Defendant Terry S. Johnson is sued in his official capacity as the Sheriff of
Alamance County. Defendant Johnson has served as Sheriff of ACSO since
January 2003, and has been ACSO’s ultimate decision-maker at all times relevant
to this Complaint.

9. ACSO is the largest law enforcement agency in Alamance County, North

(5]
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Carolina. ACSO has approximately 123 full-time sworn officers and an additional

147 civil employees.

. Under North Carolina law, the Sheriff is the final authority for all duties assigned

to his office. N.C. Gen. Stat. § 162-24. Defendant Johnson is responsible for all
of ACSO’s law enforcement activities, including ACSO’s enforcement policies,
priorities, and tactics, and the hiring, training, promotion, supervision, and
discipline of deputies and other ACSO personnel. Defendant has the authority to
termmate ACSO deputies and command staff at any time. He is ultimately
responsible for the actions and omissions of ACSO deputies and command staff.

III. BACKGROUND

. Alamance County is home to roughly 151,000 residents. The County’s population

is approximately 71.1% white, 18.8% African American, and 11.0% Latino or

Hispanic.

. The Latino population in Alamance County has grown considerably in the last two

decades. According to Census data, the County had fewer than 800 Latino
residents in 1990, comprising less than 1% of the total population. By 2010, the
Latino population had grown to 16,624 — 11% of the total population.

In January 2007, ACSO entered into a Memorandum of Agreement (“MOA”) with
ICE pursuant to Section 287(g) of the Immigration and Nationality Act (“INA™), 8

US.C. § 1357(g).

.ACSO’s first MOA with ICE became effective on January 10, 2007. The MOA

4
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followed the “detention enforcement model,” whereby ACSO personnel who
completed mandatory training could investigate potential immigration violations
committed by individuals detained at the Alamance County Jail. Certified officers
could interrogate detainees and complete criminal alien processing procedures,
including fmgerprintmg, photographing, and interviewing. The MOA did not
authorize ACSO officers to enforce federal immigration laws outside the County

Jail.

. On September 18, 2012, ICE terminated its MOA with ACSO, eliminating ACSO

officers’ ability to investigate potential immigration violations by individuals

detained in the County Jail.

. Also on September 18, 2012, the United States notified Defendant that, based on

its investigation, the United States found reasonable cause to believe that
Defendant Johnson and ACSO were m violation of 42 U.S.C. § 14141 and Title
VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and that this lawsuit would
follow unless Defendant entered into a court enforceable agreement remedying the

violations of the Constitution and federal law.

. On September 26, 2012, counsel for Defendant Johnson declined the United

States” invitation to enter into meaningful settlement discussions, asserting that the
United States’ legal conclusions were “meaningless” and that “no remedial
measures are needed.”

The United States thereafter determined that securing Defendant’s compliance

5
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could not be achieved through voluntary means.

IV. JURISDICTION AND VENUE

. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 and

1345.
The United States is authorized to initiate this action against Defendant Johnson
under the Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C.

§ 14141 (“Section 141417).

. The declaratory and injunctive relief sought by the United States is authorized by

42 US.C. § 14141(b) and 28 U.S.C. §§ 2201 and 2202.
Venue is proper in the Middle District of North Carolina pursuant to 28 U.S.C.
§ 1391(b). ACSO is located in the Middle District of North Carolina, and
Defendant Johnson conducts nearly all of his official business within the District.
In addition, virtually all of the events, actions, or omissions giving rise to this
claim occurred in the Middle District of North Carolina.

V. FACTUAL ALLEGATIONS
From at least January 2007 to the present, ACSO has engaged in a pattern or
practice of intentionally discriminatory policing activities against Latinos that
stems directly from the statements, directives, and actions of Defendant Johnson
and other ACSO leadership.
Defendant Johnson directs ACSO deputies to target Latinos when conducting

enforcement activities. He has explicitly instructed his staff to “go out there and

6
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catch me some Mexicans,” and directed deputies to “arrest Hispanics” — but not
others — for minor infractions. Further, Defendant Johnson fosters a culture of
bias against Latinos at ACSO through these explicitly discriminatory commands
and his use of racial epithets. As aresult, deputies understand that ACSO
leadership not only tolerates, but encourages, their discriminatory conduct.
ACSO’s discriminatory conduct includes targeting Latinos for traffic stops;
stoppmg Latino drivers without reasonable suspicion; arresting Latinos for mmor
infractions while letting others go with a citation or warning; disproportionately
locating vehicle checkpoints in Latino neighborhoods; stopping Latinos at
checkpoints while letting others pass unhindered; and disproportionately referring
Latinos for immigration investigations at the Alamance County Jail.

ACSO’s discriminatory activities violate the constitutional and statutory rights of
Latinos 1 Alamance County and erode the trust m law enforcement that is central
to effective policing.

A. Defendant Johnson Orders Law Enforcement Activities Targeting
Latinos

Defendant Johnson has repeatedly urged ACSO deputies to target Latinos. For
example:
a. In a staff meeting after the implementation of the 287(g) MOA in January
2007, Defendant Johnson yelled “bring me some Mexicans!” while banging

his fists on the table.
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b. Defendant separately instructed two members of ACSO’s command staff to
“go out there and catch me some Mexicans.”

¢. When Defendant speaks to traffic and patrol deputies he frequently asks
them, “You all getting Hispanics for driver’s license revoked, NOL [no
operator’s license]”?

d. In December 2008, Defendant instructed his deputies to “put heat on”
predominantly Latino neighborhoods by conducting vehicle checkpoints,
“knock and talk” operations, and heightened traffic enforcement.

28. In addition to encouraging ACSO deputies to target Latinos generally, Defendant
Johnson has also instructed deputies to target Latinos in the context of discussing
specific enforcement operations. For example:

a. After ACSO gained 287(g) authority, Defendant instructed the deputies in
charge of selecting checkpoint locations to focus on Alamance County’s
Latmo population.

b. During a December 2008 meeting discussing an upcoming operation at the
overwhelmingly Latino Calloway Drive mobile home park, Defendant
encouraged his subordinates to get tough on the park’s Latino residents,
saying, “Hell comes to these places and the devil gonna come with him.
And you folks gonna be the devil.”

29. Defendant Johnson also directs his deputies to arrest Latinos — but not non-Latinos
— for minor infractions during vehicle checkpoints and traffic stops. For example:

8
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a. Defendant directed ACSO’s traffic enforcement unit to “arrest Hispanics”
during checkpoints that he ordered at the Seamstress mobile home park.
Defendant further instructed participating deputies that “if anybody stopped
is Hispanic, don’t write a citation, bring them to jail.”

b. At a checkpoint in Green Level on or about June 2011, Defendant
instructed the deputies conducting the checkpoint to “arrest any Mexicans if
they don’t have licenses.”

¢. During a 2008 ACSO staff ineeting, Defendant likewise directed the
assembled supervisors to tell their officers, “If you stop a Mexican, don’t
write a citation, arrest him.”

30. Defendant Johnson likewise directs his deputies to target predominantly Latino
neighborhoods for increased enforcement. Defendant Johnson often voices his
assumption that Latinos are responsible for Alamance County’s drug trade despite
evidence that ACSO’s rate of arrests for drug crimes has declined as the County’s
Latino population has increased. Defendant Johnson orders checkpoints and other
enforcement activities in predominantly Latino areas under the pretext of drug
interdiction. Ata December 2008 staff meeting Defendant Johnson stated,
“We’ve had a big drop in the Hispanic population, but we still got a lot dealing

dope and we still got a lot of citizens in this country dealing dope with them.”
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B. Defendant Johnson and Other ACSO Personnel Make and Tolerate
Statements Evidencing Bias

31. Defendant Johnson fosters ACSO’s culture of disregard for Latinos by making

derogatory reinarks about Latinos, including:

a.

On or about April 2007, while describing Latino immigrants to a reporter,
Defendant asserted that, “[t]heir values are a lot different — their morals —
than what we have here. In Mexico, there’s nothing wrong with having sex
with a 12-, 13-year old girl . . .. They do a lot of drinking down in
Mexico.”

‘While participating in a vehicle checkpoint on or about June or July 2011,
Defendant implored two deputies to “go out there and get me some of those
taco eaters.”

On several occasions, Defendant has instructed deputies to “arrest
Mexicans” or “bring me Mexicans.”

Defendant’s remarks frequently assume, without any factual basis, that all
Latmos in North Carolina arrived illegally.

Defendant complained about Latino migration to North Carolina during a
speech at a national security conference on or about January 2009, In the
speech, Defendant lamented the increased Latino presence in North
Carolina’s workforce and public schools and various increases in public

expenditures to Latinos, including health services, corrections, and the need

10
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for “Hispanic interpreters.” He concluded that “taxpayers are losing.”

32. In addition, Defendant Johnson tolerates racially insensitive remarks by other

members of ACSO’s command staff, deputies, and correctional officers. For
example, Defendant Johnson did not discipline ACSO Chief Deputy Tim Britt for
wearing a shirt to ACSO’s office that stated, “it’s a White thing, you wouldn’t

understand.”

. The anti-Latino sentiments expressed by ACSO leadership encourage

discrimination by other ACSO personnel. Indeed, racially or ethnically insensitive
comments are commonly made by ACSO deputies. For example:

a. During a traffic stop on or about April 2010, an ACSO deputy told a Latina
passenger, “Mexican go home!”

b. On or about May 2010, after a Latina driver provided her valid North
Carolina driver’s license to an ACSO deputy during a traffic stop, the
deputy retorted, “you stole it—the woman i the picture is pretty and
you’re ugly. We’re going to deport you.”

¢. While responding to a call for service in the predominantly Latino Rocky
Top mobile home park during the summer of 2011, an ACSO deputy
threatened to deport the parents of children who had broken a neighbor’s
window, asserting that the parents had until the following day to figure out
who would pay to fix the window, “or we’re going to come back and deport
you all.” When the deputy returned a few days later and encountered one

11
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of the parents, the deputy told him, “it’s a good thing you fixed the
window, or you’d be in Mexico.”
d. ACSO detention officers use the terms “wetback™ and “spic” to refer to
Latino individuals in their custody.
C. ACSO Deputies Target Latinos for Traffic Stops
ACSO deputies routinely target Latinos for traffic stops. As a result, Latino
drivers are significantly more likely to be subjected to traffic stops than similarly

situated non-Latino drivers.

. A 2012 statistical analysis commissioned by DOJ establishes that ACSO deputies

routinely treat Latino drivers differently from similarly situated non-Latmo
drivers. The study assessed the incidence of traffic violations by Latino and non-
Latino drivers and compared those data to the rates at which ACSO deputies stop
Latino and non-Latino traffic violators.
For instance, the study analyzed traffic patterns along three major Alamance
County highways, selected based on the high number of citations ACSO issued on
those roads. The study found that ACSO deputies disproportionately stopped
Latino drivers on all three roads:
a. Along one highway, ACSO deputies were approximately four thnes more
likely to stop Latino drivers as similarly situated non-Latino drivers.
b. Along a second highway, ACSO deputies were approximately nine titnes
more likely to stop Latino drivers than similarly situated non-Latino

12
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drivers.

c. Along a third highway, ACSO deputies were approximately ten times more
likely to stop Latino drivers than similarly situated non-Latino drivers.

D. ACSO’s Deliberate Targeting of Latinos for Traffic Stops
Frequently Results in Deputies Stopping Latinos Without
Reasonable Suspicion

37. Individual incidents also speak to ACSO’s deliberate targeting of Latino drivers
for traffic stops, and indicate that ACSO’s focus on stopping Latino drivers results
in stops lacking reasonable suspicion. Examples of such incidents include:

a. On or about August 2011, an ACSO deputy followed a Latino man on
Highway 70 for four to five minutes before activating his lights and pulling
him over. The deputy provided no reason for the stop, cited the man for
driving without a license — but no violation observable prior to the stop —
and arrested him.

b. On or about August 2011, an ACSO deputy followed a Latino man for five
minutes along Highway 54 before pulling him over. The officer provided
no reason for the stop. cited the driver for driving without a license — but no
previously observable violation — and arrested him.

c. On or about July 2011, an ACSO deputy followed a Latino man for roughly
one mile until the man pulled into a gas station to wait for his wife to meet
him after she got off work. When the wife arrived and began to drive the
couple home, the deputy pulled them over. The deputy approached the

13
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passenger side window and asked the husband for his driver’s license. The
deputy stated that the husband had been speeding and conducted a
breathalyzer test. The deputy arrested the husband for driving without a
license and driving under the influence, although his blood alcohol level
was below the North Carolina legal limnit. When the wife protested that her
husband had not been driving when they were pulled over, the deputy
arrested her and charged her with driving without a license and resisting an
officer. The prosecutors ultimately dismissed the charges for driving under
the influence and resisting an officer.

d. On or about July 2010, an ACSO deputy followed two Mexican women
visiting Alamance County on vacation. The women were following a car
driven by friends of theirs who were white. After the deputy followed the
Mexican women for eight to ten minutes, he turned on his lights and pulled
them over for “driving too slowly.” When the driver provided the deputy
with her Mexican driver’s license and passport, the deputy told her they
“looked fake,” and asked if she had a North Carolina license. After
speaking with the white driver of the car the women had been following,
the officer eventually let the women go without giving them any type of
citation.

e. On or about April 2009, an ACSO deputy stopped a Latino man driving in
Green Level without probable cause or reasonable suspicion. When the
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man showed the deputy his driver’s license, the deputy asked for “his

documents,” meaning his immigration documents. When the driver asked

why he had been stopped, the deputy refused to answer. The deputy also

refused to provide his name or badge number. The Latino man was

lawfully present in the Uuited States.

E. ACSO Deputies Arrest Latinos for Committing Minor Traffic
Infractions, While Issuing Citations or Warnings to Similarly
Situated Non-Latinos

38. ACSO officers treat Latinos differently than similarly situated non-Latinos when
determining the appropriate response to minor traffic offenses.

39. ACSO deputies are far more likely to arrest Latino drivers than non-Latino drivers
for minor traffic violations. Conversely, non-Latino drivers are far more likely
than Latino drivers to receive citations or warnings for such violations.

40. For instance, ACSO deputies are more likely to arrest Latinos than non-Latinos for

being unable to produce a valid driver’s license.

F. ACSO Deputies Stop Latinos at Vehicle Checkpoints While
Allowing Similarly Situated Non-Latino Drivers To Pass Through

41. ACSO’s selection of vehicles to stop at checkpoints discriminates against Latinos.
ACSO deputies frequently wave non-Latino drivers through checkpoints while
stopping cars driven by Latinos.

42. On several occasions, drivers have observed ACSO deputies waving white drivers

through checkpoints while stopping Latino drivers and asking them to provide
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identification.

. For example, during a 2009 checkpoint outside the Rocky Top mobile home park,

an ACSO officer waved a white man through a checkpoint. When the man started
to show his driver’s license, the ACSO deputy indicated that it was unnecessary,
saying, “no, I’m here to get us some.” The driver understood the deputy to be
referring to the Latino residents of Rocky Top.

G. ACSO Deputies Disproportionately Locate Vehicle Checkpoints in
Predominantly Latino Neighborhoods

For at least the past five years, ACSO deputies have disproportionately clustered
checkpoint activity around predominantly Latino neighborhoods. An analysis of
documented checkpoints illustrates this pattern. Further, this analysis understates
the magnitude of the checkpoints’ discriminatory focus and effect because ACSO
deputies routinely fail to record checkpoints located near Latino neighborhoods.
ACSO deputies frequently locate checkpoints at the entrance of mobile home
parks populated overwhelmingly by Latino residents, such as Rocky Top,
Seamstress, Oliver Rent, Calloway Drive, and Clover Creek.

During these checkpoints, residents of the affected mobile home parks are forced
to endure police checks whenever leaving or entering their residential

neighborhood.
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H. ACSO Officers Automatically Refer Latino Arrestees to ICE
Investigators at the Alamance County Jail, While Not Referring
Similarly Situated Non-Latinos
For at least the last five years, ACSO officers have targeted Latinos booked into
the Alamance County Jail for heightened immigration enforcement.
Shortly after entering into the 287(g) MOA in 2007, ACSO changed its booking
procedures to target Latinos for immigration questioning.
After entering the MOA, ACSO officers began asking arrestees about their place
of birth and citizenship. After questioning, if an ACSO officer suspects that an
arrestee is not a citizen, the officer escorts the arrestee to a 287(g) or ICE officer at
the Jail to verify the arrestee’s immigration status, even if the arrestee has posted
bail.
ACSO officers typically base their decisions on whether to refer arrestees to
287(g) or ICE officers on their assumptions about the nationality or ethnicity of
the arrestees. ACSO officers refer for ICE questioning all arrestees who “appear™
Latino, regardless of how the arrestees respond to the citizenship question on the
property form. A former correctional officer explained that “if you [a]re Mexican
or look[] Mexican or even if you [a]re Puerto Rican, you[] go to ICE.”
Conversely, arrestees who appear “American” are not referred to ICE, even if they

fail to present identification.
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I. ACSO’s Deficient Policies, Training, and Oversight Procedures
Facilitate Discriminatory Enforcement Activities Against Latinos

ACSO has knowingly failed to implement adequate policies, procedures, training,
and accountability mechanisms to prevent unlawful discrimination against
Latinos, and has affirmatively changed certain policies to facilitate its
discriminatory policing activities.
ACSO has failed to collect and/or analyze data necessary to identify and correct
discriminatory practices. ACSO lacks an effective system to track and analyze its
enforcement operations, including vehicle checkpoints, traffic stops, citations, and
arrests. These data are collected and analyzed by many other law enforcement
agencies as a means of preventing discriminatory policing.
ACSO is fully aware of the risk of discriminatory policing created by its practices
of targeting Latinos, but has failed to take measures to prevent discriminatory

treatment of Latinos.

Inadequate Oversight and Analysis of Policing Activities

. ACSO’s lack of analysis of its policing activities evidences its intent to

discriminate against Latinos.

Despite focusing its enforcement operations heavily on Alamance County’s Latino
population, ACSO does almost nothing to monitor or analyze its own policing
operations to prevent discriminatory policing practices.

Even after DOJ informed ACSO in June 2010 that it was investigating ACSO’s
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discriminatory policing practices, ACSO took no steps to train, assess, or monitor
its deputies to ensure that they were not engaging in discriminatory activities.
ACSO deputies who depart from or ignore ACSO’s limited reporting requirements
for conducting vehicle checkpoints suffer no repercussions. As a result, ACSO
deputies seeking to gain favor with Defendant Johnson by targeting Latinos
establish their own checkpoints in Latino neighborhoods without receiving prior
approval from a supervisor and without creating any record of the checkpoint.
ACSO likewise does not consistently gather and analyze traffic stop data, even
though North Carolina law requires such collection. Indeed, ACSO has admitted
that at least for several years it “grossly underreport[ed]” the number of traffic
stops its deputies made.

The lack of vehicle checkpoint and traffic stop data and analysis ensures that
ACSO is unable to properly monitor its deputies’ traffic enforcement activity or

identify deputies or units engaged in profilmg Latinos.

Lack of Training and Oversight for the Vice Unit

. The lack of guidance and oversight of the activities of ACSO’s Vice Unit —

formerly known as the “Special Operations” unit — likewise shows ACSO’s intent
to discriminate against Latinos.

The Vice Unit consists of roughly a half dozen officers loyal to Defendant
Johnson who carry out operations he prioritizes, often focusing on traffic stops and
drug enforcement operations in predominantly Latino neighborhoods. At
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Defendant Johnson’s direction, the Vice Unit frequently targets predominately
Latino mobile home parks such as Rocky Top, Seamstress, Calloway Drive, and
Oliver Rent with road blocks, vehicle stops, raids, and increased patrols.

The Vice Unit’s specialized drug enforcement activities, its focus on minority
communities, and its frequent use of pretextual traffic stops place it at high risk of
engaging in discriminatory conduct.

A law enforcement agency would ordinarily require that a unit engaged in
activities with these risks receive more supervision and meaningful policy
guidance. Instead, Vice Unit officers operate with less oversight than other ACSO
officers, and without specific written guidance.
Defendant Johnson typically selects Vice Umt officers based on personal loyalty
and without an open interview process.
The officers receive no formal training specific to their responsibilities as Vice
Unit members. Nor are Vice Unit officers provided with any guidance regarding
biased policing other than a general prohibition against discrimination.
These deficiencies demonstrate that Defendant Johnson and ACSO leadership
consciously ignore the risk of biased policing by Vice Umt members.
VI. CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
DEFENDANT’S LAW ENFORCEMENT ACTIVITIES VIOLATE

SECTION 14141 AND THE FOURTEENTH AMENDMENT

The United States re-alleges and incorporates by reference the allegations set forth
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in paragraphs 1 - 67 above.

The United States is authorized under 42 U.S.C. § 14141(b) to seek declaratory
and equitable relief to eliminate a pattern or practice of law enforcement officer
conduct that deprives persons of rights, privileges, or immunities secured or
protected by the Constitution or laws of the United States.

Here, Defendant and his agents, including ACSO deputies, have utilized a variety
of law enforcement practices to intentionally discriminate against Latino persons

in Alamance County on the basis of their ethnicity.

. Defendant’s discriminatory law enforcement practices and those of his agents

constitute a pattern or practice of depriving persons of rights protected by the
Equal Protection Clause of the Fourteenth Amendment of the United States
Constitution, in violation of 42 U.S.C. § 14141(a).
SECOND CLAIM FOR RELIEF
DEFENDANT’S LAW ENFORCEMENT ACTIVITIES VIOLATE
SECTION 14141 AND THE FOURTH AMENDMENT

The United States re-alleges and incorporates by reference the allegations set

forth in paragraphs 1 - 67 above.

74.The United States is authorized under 42 U.S.C. § 14141(b) to seek declaratory

75.

and equitable relief to eliminate a pattern or practice of law enforcement officer
conduct that deprives persons of rights, privileges, or immunities secured or
protected by the Constitution or laws of the United States.

Defendant and his agents, including ACSO deputies, have unreasonably seized

21

Case 1:12-cv-01349 Document 1 Filed 12/20/12 Paae 21 of 24



151

numerous persons in Alamance County. These unreasonable seizures include
seizures made without probable cause or reasonable suspicion.

76. Moreover, Defendant and his agents engage in a pattern of making pretextual
traffic stops motivated by the ethnicity of the driver rather than a traffic infraction.

77. The unreasonable seizures made by Defendant and his agents constitute a pattern
or practice by law enforcement officers that deprives persons of their rights under
the Fourth and Fourteenth Amendments, in violation of 42 U.S.C. § 14141(a).

PRAYER FOR RELIEF

78. WHEREFORE, the United States prays that the Court:

79. Declare that Defendant, his deputies, agents, and employees have engaged in a
pattern or practice of conduct that deprives persons of rights, privileges, or
immunities secured or protected by the Constitution or laws of the United States,
in violation of 42 U.S.C. § 14141(a);

80. Order Defendant, his deputies. agents, and employees to refrain from engaging in
any of the predicate acts forming the basis of the pattern or practice of unlawful
conduct described herein;

81. Order Defendant, his deputies, agents, and employees to adopt and implement
policies and procedures to remedy the pattern or practice of unlawful conduct
described herein;

82. Order Defendant to adopt systems that identify and correct conduct that deprives

persons of rights, privileges, or immunities secured or protected by the
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Constitution or laws of the United States; and

83. Order such other relief as the interests of justice may require.

DATED: December 20, 2012

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

ROY L. AUSTIN, JR.
Deputy Assistant Attorney General
Civil Rights Division

JONATHAN M. SMITH
Chief

Special Litigation Section
Civil Rights Division

AVNER M. SHAPIRO
DC Bar Number: 452475
Special Counsel

Special Litigation Section
Civil Rights Division

/s/ Samantha K. Trepel
SAMANTHA K. TREPEL
DC Bar Number: 992377

/s/ Michael J. Songer

MICHAEL J. SONGER

DC Bar Number: 975029

Attorneys

United States Department of Justice
Civil Rights Division

Special Litigation Section

950 Pennsylvania Avenue, N.W.
Washington, DC 20530

Tel: (202) 514-6255
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Fax: (202) 514-4883
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michael.songer@usdoj.gov

Attorneys for the United States
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Ms. LOFGREN. Great.

You know, I just want to say that certainly I have a very close
relationship with the prosecutors in my county. I have tremendous
respect for them, as well as the law enforcement agents. And I
think it’s incorrect to suggest that because immigration law is
enormously complex and maybe not an area of expertise for my
friends in the DA’s office, that somehow that insults them. As a
matter of fact, I think my friend the DA in Santa Clara County
would agree that he is not an expert on immigration law.

So I guess I'd like to ask you this, Sheriff Babeu. You took of-
fense, and I meant none. Let me ask you this question. If you found
someone who was born on November 15, 1986, whose mother was
a United States citizen, would that person have derivative citizen-
ship if she had been in the U.S. for 3 years prior to that child’s
birth?

Sheriff BABEU. Through the chair, Ms. Lofgren, quite frankly
right now we don’t do anything in regards to that. And if we have
13 deputies who get enhanced training, they actually come back
east, and those would be the only deputies that would.

Ms. LorGREN. Well, I'll tell you, the manual for local law enforce-
ment is about that thick:
Sheriff BABEU. Sure.

Ms. LOFGREN [continuing]. And the immigration code is this
thick.

Sheriff BABEU. Certainly.

Ms. LOFGREN. And I'm not insulting you. I value what law en-
forcement does. I used to teach immigration law, and there are
many nuances that are important and critical on whether someone
is a U.S. citizen or not. In fact, you have to be 5 years in the U.S.
prior to the child’s birth, at least 2 of which have to have been be-
fore the age of 14. And it can include presence in not only the
United States, but also possessions. And those are things about
whether you're an American, not an illegal person.

Sheriff BABEU. And I can answer that. We actually have numer-
ous situations because when, through policy, through ICE, and
when the President came out and said anybody who has been here
for 5 uninterrupted years or longer, they shall be allowed to stay
here. So what we did, our deputies——

Ms. LOFGREN. If I can interrupt, because I want to ask one other
question. It’s not about whether you can follow the policy that the
President outlines or that ICE outlines. I don’t doubt that.

Sheriff BABEU. Sure.

Ms. LOFGREN. And I also don’t doubt that you’re good at arrest-
ing people who are drug dealers. I mean, great. I want you to do
that.

Sheriff BABEU. With that situation, we would do nothing. We
wouldn’t even ask the question.

Ms. LOFGREN. But there have been—and this goes to my ques-
tion I guess, Ms. Martinez. You, in your written testimony, outlined
instances where American citizens have been deported, which is a
travesty. I wonder if you can—you didn’t have an opportunity to go
through that. But we have come across numerous instances where
mistakes have been made, including in LA County, where Amer-
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ican citizens were apprehended and then deported, even though
they were Americans from birth. Can you address that issue?

Ms. MARTINEZ-DE-CASTRO. Thank you. Indeed, there are several
of those cases, particularly that were documented in the recent
findings about Maricopa County, in terms of the discrimination.
And in terms of people being deported, there’s a variety of reasons.
Somebody doesn’t answer the right question and they end up being
categorized as somebody who is deportable. It has happened to U.S.
citizens. I know it is extremely hard to fathom. But it does happen.

And part of the reason is that the toxic nature of our immigra-
tion debate—and that’s why we are desperately in need of fixing
this—has created an environment where there’s a lot of people—
American citizens and legal permanent residents—who are imme-
diately categorized as “illegal.”

Ms. LOFGREN. I want to be respectful of the time. Let me just
say thank you.

And to the parents who have lost children, what happened to you
shouldn’t happen to anyone. That is not an argument. Certainly we
don’t want people who have done nothing wrong to be stigmatized.
But our hearts go out to you. And I think there is really unanimity
about going after the criminals here in this room.

I yield back to you, Mr. Chairman.

Mr. GowDY. Thank the gentlelady from California.

The Chair would now recognize the gentleman from Pennsyl-
vania, former United States Attorney Mr. Marino.

Mr. MARINO. Thank you, Chairman. I wish my friend Luis
Gutierrez was here because I agree with him on many of the
issues. I don’t agree with him where he categorizes this side by
saying we want all the Hispanics and illegals just moved out of the
country for no reason at all. We're talking about the people who
caused the death of these—this father and this mother here that
should be moved out of this country. And given the fact that they
had criminal records, if they were sent and deported back or put
in jail when they were supposed to be and not released, their chil-
dren would be alive today. And so——

Mr. CoNYERS. Would the gentleman yield for just a moment?

I agree with you. But if there were trials—and in one case, there
may have been, and in another there wasn’t—that’s for the court
to determine.

Mr. MARINO. Reclaiming my time, sir.

As a prosecutor, I know what the court should determine. But
given the circumstances and based on immigration law, those indi-
viduals should have been at least detained and sent back eventu-
ally. So I am not saying they didn’t deserve a trial. That’s not the
issue.

Ms. Martinez, you very eloquently spoke to the fact of what we
need to do. But I think you did not speak clearly enough on it’s
going to take enforcement. You did say that a large majority of
Americans want immigration fixed. I want it fixed also. And I
know we’re not going to send back 11 million people, and I'll be
standing at the front of the line to argue that.

But the question wasn’t asked that way. If you would ask those
people, should they all get amnesty, you would see those numbers
significantly decrease, because I'm not only hearing it from my dis-
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trict in Pennsylvania, I am hearing it from people across the coun-
try. We need to deal with this but not total amnesty.

And there was a statement about enforcement levels of this Ad-
ministration have increased. That’s not true. I'm disappointed in
this Administration and I'm also disappointed in the Bush adminis-
tration for not addressing this issue in the previous Administra-
tion, in the Bush administration. What ICE has been doing, what
Homeland has been doing is those individuals sent back at the bor-
der are considered to be individuals that were here and sent back
and that’s how they inflate the numbers.

Ms. Tumlin, I am offended by your statement. I am offended be-
cause, as the Chairman said and my friend, my assistant U.S. at-
torney, when I was a district attorney in Lycoming County, Penn-
sylvania, for 10 years, the Federal Government, ICE, Secret Serv-
ice, FBI, came to local law enforcement and said, help us solve
these crimes, no matter if the criminals were dealing drugs or no
matter if they were illegals. Because I agree with the statement
that was made, that all law enforcement is grassroots.

And then when I became a United States attorney, I went right
back and I was the United States attorney for 7 years, I went right
back to those district attorneys and those sheriffs and those police
officers and said, help me enforce the laws of the Federal Govern-
ment. And it was very helpful because most of my cases were
solved by those people there.

And I want to ask you a question. You certainly pick apart law
enforcement in your statement. You say that locals should not be—
have the authority and the power to do what they have been doing
over the past several years except when this Administration
stopped it. That’s the backbone of law enforcement. The Federal
Government wouldn’t operate without these individuals. And I take
insult to that.

And as far as the individual driving mom to the store and getting
milk and should that person be prosecuted, if they’re here illegally,
if they know he shouldn’t be driving and he doesn’t have a license,
it’s a violation of the law. So why would you say that these people
aren’t qualified when the Federal Government relies on them to en-
force the law?

Ms. TUMLIN. I appreciate the Representative’s question. And I
think as a prosecutor, of course you know that in that example the
prosecution that the State of Georgia was talking about was not for
driving without a license. They were talking about the prosecution
under their own law for harboring and in this case for transporting
an undocumented immigrant.

Mr. MARINO. It’s still illegal. So you do not think that is a good
law. But the law that they’re enforcing for immigration or should
be enforcing is a bad law?

And let me ask you this question. I commend you for your cause
and what you do and for the work that you are trying to do for peo-
ple that are here illegally. But have you ever taken the time to talk
to people like Ms. Durden and Mr. Shaw about what they lost,
about how their rights were violated, about their child, their con-
stitutional rights were violated, and they’re not here today to enjoy
their children? You seem to be jumping on the fact that we want
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to prosecute every illegal immigrant that’s here and send them
right back regardless of any cause.

Let me tell you something. That’s not the case. I've been a pros-
ecutor for most of my life and the rule of law is the rule of law.
And you can’t sit there and pick and choose what laws you want
enforced and who should enforce them.

Ms. TUMLIN. So what I'd like to say briefly, if I may, to the ques-
tion, because it is—I think it is an incendiary remark. And what
I would say about the absolutely unspeakable tragedies that we
heard about today

Mr. MARINO. Well, let me interrupt you, because I didn’t hear
you mention one word about that in your opening statement. Ms.
Martinez did, but I didn’t hear you do it in your opening statement.
And you’re doing it because I'm bringing it up now. And I think
you need to step back, reevaluate your cause, and take into consid-
eration the victims and what these people are going through.

And I yield back my time. I see it has expired.

Mr. Gowpy. Thank the gentleman from Pennsylvania.

The Chair would now recognize the gentleman from Georgia, Mr.
Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Mixed feelings. Mr. Shaw, Ms. Durden, I am sorry for your loss.
It was 30 years ago—excuse me, 40 years ago, on May 29, 1973,
that my sister was killed, murdered by a Black guy. And I chose
not to be angry or unforgiving about that to this day. And I just
wonder why is it that you two have been brought here to share
your pain about your loss with the Nation? Were you called be-
cause we wanted to arouse passions and prejudices against people
from—or against illegal immigrants? Is it because we wanted peo-
ple to think that all illegal immigrants are from Mexico, they're
Hispanic? Is it because we wanted everyone to feel that all immi-
grants, illegal immigrants, are criminals or drunk drivers or some-
how the scourge of our community? Is it that why you all were
brought here? I can’t think of any reason why other than that, that
you all are here.

Ms. DURDEN. Can I answer that?

Mr. JOHNSON. And I think that this kind of passion and this kind
of emotion really is ill placed for our consideration of legislation be-
fore us. And I appreciate the law enforcement personnel who put
their lives on the line every day. They are asked to do more in-
creasingly with less, and they are frustrated because they have a
job to do. And if the Federal Government can’t get its act together,
which it has not done, then it falls on local law enforcement. And
it falls on local law enforcement prosecution also, it falls on our
jails, the citizens are paying for that.

But there is a deeper reason behind this that leads to our frus-
tration with each other, and we end up pointing fingers at each
other while there is money making going on. That money making,
ladies and gentlemen, is from the profits of incarceration. And so
illegal immigrants can be a source of revenue for companies like
private prison, for-profit private prison companies, skyrocketing
stock value on Wall Streets. Corrections Corporation of America
CEO Damon Hininger, back in the week of February 20th on a con-
ference call to investors, assuring them that incarceration rates
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will remain high and immigration detention will be a strong source
of business for the foreseeable future.

Do you all understand how public policy can result in dollars in
the pocket of business interest? And so what’s happening is we
have turned our attention away from those who are making the
money and we’re blaming each other for everything that ails us.
And 1t’s really time for this game to end. The private prison cor-
porations are members of ALEC, the American Legislative Ex-
change Council, that drafts bills State by State and introduced here
in the Federal Government, that result in these kinds of growth op-
portunities for business. It’s wrong, its immoral, and it’s hurting,
it’s killing of America.

Mr. GOODLATTE [presiding]. The time of the gentleman has ex-
pired.

The Chair recognizes the gentleman from Idaho, Mr. Labrador,
for 5 minutes.

Mr. LABRADOR. Mr. Chairman, I just wonder if before I have my
time, if Mr. Shaw and Ms. Durden can actually answer the ques-
tion, because that’s one of the most ridiculous presentations I have
ever

Mr. JOHNSON. Well, Mr. Labrador

Mr. LABRADOR. I'm sorry, but I think——

Mr. JOHNSON. Mr. Labrador, I'm not going to stoop to the posture

of-

Mr. LABRADOR. Your time has expired.

Mr. JOHNSON. But you cannot come here and insult another
Member. I think that’s against the rules.

Mr. LABRADOR. I just believe that if you just called them out for
coming out here and you said that they were

Mr. JOHNSON. If you have a question that you want to ask them,
that’s fine.

Mr. LABRADOR. You know, sir, I will do it sir in the way that I
will to do it. But I just think it’s insulting

Mr. JOHNSON. But don’t get them to answer my question and you
not have——

Mr. GOODLATTE. The gentlemen will both suspend.

Mr. JOHNSON [continuing]. And you not use your time.

Mr. GOODLATTE. The gentlemen will both suspend.

Mr. Shaw, Ms. Durden, if you care to respond to the last state-
ment/question made by the gentleman from Georgia, we will allow
to you do so.

Mr. JOHNSON. And, Mr. Chairman, if I might, I welcome their re-
sponse, I just happened to run out of time. But because we are
sticking to the time I don’t want to give Mr. Labrador 2 minutes
of free time.

Mr. GOODLATTE. No, we’re going to give Mr. Shaw and Ms.
Durden the time, and then we’ll go to Mr. Labrador. But——

Mr. JOHNSON. Oh, okay, well, then, we can do it like that.

Mr. GOODLATTE. I thought you were completing a statement. Ap-
parently you were completing a question. Either way, we’ll let them
comment on it.

Mr. JOHNSON. That'll be fine.

Ms. DURDEN. I would love to answer your question. We weren’t
brought here for any sympathy or anything. My reason for being
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here is to put a face to this. I don’t think immigration talks about
all the lady going to church and somebody says she looks like His-
panic so we're going to check her immigration status. It puts, I
think, a face on it with my son that brought a lot of good things
to the community he lived in. He took care of me, he took care of
his friends and neighbors and everybody. And he was wiped out be-
cause the guy who killed him in 2008 wasn’t deported, he wasn’t
deported after his first DUI or his second DUI, a career criminal.

It’s almost like if I sneak into a restaurant and I act a fool and
they ask me to leave, oh, no. Or I just come back and they say, no,
you're not allowed here anymore, we didn’t invite you back here,
you did something wrong, and then I go back and they say, well,
okay you can stay until you tear up the place. And when it’s all
demolished we’ll deal with you. That’s how I feel.

So for you to say that we were—you know, you questioned why
we were brought here, to put a face to it. When I get married to
a wonderful man that supported me, my son can’t walk me down
the aisle. I will never be a grandmother or a mother-in-law. So
that’s why I'm here.

Mr. GOODLATTE. Thank you.

Mr. Shaw, did you choose to say anything?

Mr. SHAW. Yeah, basically I didn’t like the way you did that my-
self, you know, because you're almost putting like no value on my
son, because when you said your sister was killed by a Black man,
like that made everything that we have to say null and void, be-
cause it was a Black man and like we'’re picking on Latinos.

But what you have to understand is that our kids were here,
they were living here, and they were murdered by someone ille-
gally in the country. And I came here to let people know that I
don’t have to say that everybody here is 11 million people or more
aren’t criminals. I mean, I'm here to say that you have people here
in the country illegally that are criminals. You have people that
were brought here by no fault of their own. My son was murdered
by someone that was brought here at 4 years old. And just because
someone was brought here by no fault of their own you guys act
like that gives them some sort of cart blanche to do whatever they
want to, you know, and that’s not fair.

If you're here illegally from day one, you cross that border, every-
thing else is out the door, it’s illegal. And for you to act like if you
come into our country it’s not a crime, that’s insulting to all Ameri-
cans. And to say that I came here for sympathy, you know, I don’t
need sympathy. I think about my son 24 hours a day and I'm sure
you feel the same about your sister. And for you to try to make it
seem like I was just brought here like some puppet to make people
cry or make people feel sorry for me, that’s not fair, that’s not fair,
because we love our kids.

Like she was saying, my son wasn’t bothering anybody. He was
walking down the street, coming home from the mall. I'm sure like
your kids probably do, go to the mall and enjoy life. My son wasn’t
bothering anybody, he was playing football, he wasn’t into gangs,
no gang databases, he’d never been arrested, never been suspended
from school. He was three times MVP, player of the year, he was
running track, he was getting ready to get a shot at going to the
Olympics.



160

You know, so for you to make it seem like our families aren’t im-
portant and we’re brought here like they brought us out here like
we're puppets, you know, to make fun of us, that’s insulting to me,
you know. If you had a nonchalant attitude it’s not fair.

The same way with the attorney and the other lady on the end,
same way, they never talk about the crimes and the criminals and
the cemeteries full of dead people, you know. And they act like just
because they’re here to work, that that’s just—that’s some kind of
honor. That’s not an honor, you broke the law to come into this
country. You brought your kids over here. That’s equivalent to
human trafficking. You brought an infant that had no control what
they were doing to a foreign country illegally and then raised him
like that, and then you want us to feel like it’s our fault because
their mom and dad are just here to work. Where is the criminal,
where is the criminality for the——

Mr. GOODLATTE. Thank you, Mr. Shaw.

Mr. JOHNSON. Mr. Chairman, if I might offer my apology to both
witnesses if I offended you. It was not my intent to do that. And
certainly I'm a Black guy. And I think the point that I was making
with that was that I'm not turned against all Black people, think-
ing that all Black people are criminals. And I said that to dem-
onstrate that point.

But once again, I am deeply apologetic if I offended either one
of you. And I thank you for taking your time and spending your
resources at the call of this Committee to come here and testify.
That’s not your fault that you were called here. And so I appreciate
both of you. Thank you.

Mr. GOODLATTE. The Chair now recognizes the gentleman from
Idaho, Mr. Labrador, for 5 minutes.

Mr. LABRADOR. Mr. Chairman, I just want to first thank Mr.
Shaw and Ms. Durden for being here. I have five kids, and I can’t
even imagine what you have gone through.

I want to thank Ms. Martinez for your words. And I think you
and I—and, I'm sorry, I'm a little emotional because this is an im-
portant issue for America. And when I see the tragedy that hap-
pened to your family, but I also think about a broken immigration
system that we’re trying to fix, and for us to think that we cannot
reach a comprehensive approach to immigration reform without
local law enforcement participating in it, I think it’s a mistake.

And I know you and I, Ms. Martinez, want to reach a common
agreement on what we need to do, and I think we have the same
goal. But my problem is that I think it’s unrealistic for you and Ms.
Tumlin to think that we’re going to have any kind of immigration
reform without having some sort of participation from the local law
enforcement, without giving Mr. Crane the tools that he needs to
do his job.

I have to be honest. I practiced immigration law for 15 years, Mr.
Crane, and I had no idea that you only had 5,000 agents dealing
with 40 million people. I mean, think about that. If you think about
5,000 agents dealing with 40 million people, that’s why we have
the problem that we have today, that’s why we have so many peo-
ple in the United States illegally.

And for somebody to sit here and say that you cannot do your
job, Mr. Babeu, Paul, my friend, that you cannot do your job be-
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cause you don’t understand immigration law, I found Ms. Lofgren’s
questioning a little bit interesting. I practiced law for 15 years.
Without looking at my book, I don’t think I could have answered
the question that she asked you because it’s been 3 years since I've
practiced immigration law and I don’t remember the answer. But
I think you would have been able to train your deputies and the
people in your office to actually work on this issue.

And I also believe that if you would have arrested a young man
who claimed citizenship, I know you well enough that I think you
would have said, let’s get an attorney who represents you so we can
determine if you are a U.S. citizen or not. I know, I'm speaking for
you, but can you answer that question.

Sheriff BABEU. Yes. Through the Chair and Mr. Labrador, likely
that scenario would never play out. I can’t even think of a time
that we would proceed that far. We would call ICE. We have 500
Border Patrol agents assigned in our county. And the times that
the only contact we would have is if there was probable cause and
there was some reason why we in law enforcement are there speak-
ing with somebody and then that issue came up. We're required
under Arizona law to ask that question if we have a reasonable
suspicion, not because of the color of their skin, not because of how
they talk or how they sound.

And when we get to that point, that’s where, if it even is an
issue, we use a lifeline, we call ICE. ICE gives us direction. And
the direction, in answer to the question earlier, the direction that
we've been given is that person says they've been here 5 years,
treat them as any other citizen, and that’s the end of business for
us. We deal with what we have to deal with, whether it’s a citation
or contact or have a good day. That’s it, that’s what we’re doing.

Mr. LABRADOR. Mr. Crane, you’re trying to do a job to protect our
Nation, and I think a lot of the job that you do is trying to protect
us not just from people that are here illegally, but from drug traf-
ficking, from all these other different things. Why do you think
that this bill would actually strengthen your ability to actually do
your job?

Mr. CRANE. Well, the first it does is it gives us some people to
do the job with. I mean, that’s probably the most important thing.
I mean, one of the things that we’re supposed to be doing is work-
ing every jail in the country, every prison in the country. We're
supposed to be working with adult probation and parole to get con-
victed criminals that even slip through and go to prison and end
up back on the street. I mean, we need the people do the job. You
know, things like the detainers to make sure that our detainers are
actually recognized by local law enforcement, that when put a de-
tainer out there and it’s ignored, then that bad guy ends up back
on the street. So, I mean, there’s just so many things about this
bill that will help us do our jobs better.

We have these two positions with two different arrest authori-
ties. They have exactly the same training, but they have two dif-
ferent arrest authorities. So we end up in situations where we have
two guys that need to make an arrest and they can’t do it or they
can’t be assigned to a gang task force or something because they
don’t have those arrest authorities. It makes no sense. We're pull-
ing our hair out, out in the field. We've asked ICE to make changes
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internally that would give those arrest authorities to all of our offi-
cers and they won’t do it.

So, I mean, there’s a lot of things in this bill that will help us,
and we're extremely appreciative to Congressman Gowdy and ev-
eryone that’s worked with us to try to put some things in here that
will get interior enforcement back on track.

Mr. LABRADOR. Thank you.

Ms. Tumlin and Ms. Martinez, I want to get immigration reform
passed. I think it would behoove you to actually work with the local
law enforcement to try to figure out how we can actually figure out
a way to make something like this work, because there is no way
that in the House of Representatives an immigration reform bill
passes without actually having the assurance that we’re going to
feel comfortable that what happened to Ms. Durden and Mr. Shaw
will not happen again. Thank you very much.

Mr. GOODLATTE. Thank the gentlemen. The time of the gentle-
men has expired.

The Chair recognizes the gentleman from Puerto Rico, Mr.
Pierluisi, for 5 minutes.

Mr. Pi1ERLUISI. Thank you, Mr. Chairman.

Good afternoon. Let me start by restating my support for com-
prehensive immigration reform as the best course of action for Con-
gress and America to seeking to fix our broken immigration sys-
tem. We need a commonsense reform that will meet our Nation’s
nefds in the 21st century and it must hold true to our American
values.

Real reform must take into account that the challenges that our
immigration system faces today are multifaceted. They are not sit-
uations that can be dealt with through isolated initiatives that only
address one aspect or another. That approach will not result in a
better America and will squander the historic window of oppor-
tunity that presently exists while true bipartisan efforts are on
their way in both the House and the Senate to find comprehensive
solutions to these critical issues.

Unfortunately, the enforcement-only approach offered by the
SAFE Act falls short of accomplishing what America needs and
wants us to accomplish, which is reform that works for our econ-
omy, that strengthens and secures our borders and our interior,
that helps America attract needed talents and expertise, that al-
lows undocumented immigrants already in America an opportunity
to legalize their status and apply for citizenship, and that improves
the efficiency and fairness of our legal immigration system to vast-
ly reduce illegal immigration.

While I understand and share the majority’s desire to improve
our Nation’s security, I don’t believe that the approach of the SAFE
Act, which would combine the criminalization of undocumented im-
migrants with the delegation of authority to States and localities
to enact and enforce their own immigration laws, would accomplish
that goal. It is very risky, it’s a very risky approach to a com-
plicated problem and could cause great harm to communities every-
where by opening the doors to racial profiling, wrongful detention,
and the criminalization of otherwise innocent behavior.

And I, for one, I am very sorry for the pain that you have suf-
fered, Mr. Shaw and Ms. Durden, I mean, and I tell you, I lost my
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own brother, he was a victim of a carjacking in Puerto Rico. So I
know your pain and I relate to that.

But we’re seeking a comprehensive solution. We want to address
all aspects of this, not only the pain of victims of any crime, includ-
ing crimes committed by undocumented immigrants, but also the
pain that millions of immigrants are suffering on a daily basis
while being in the shadows because the system is not working.

And of course I join Mr. Labrador in thinking and supporting
that we have additional resources at the Federal level to enforce
our immigration laws looking forward, but of course that makes all
the sense in the world.

Now, my question is for Ms. Clarissa Martinez-De-Castro from
the National Council of La Raza. Ms. Castro, in your testimony you
mentioned the case of Eduardo Caraballo, a U.S. citizen born in
Puerto Rico, where I come from, and I also relate to this on a per-
sonal basis, who was arrested by Chicago police and held for more
than 3 days in the custody of Federal agents on suspicion of being
undocumented and was threatened with deportation because of his
Mexican appearance.

Do you believe that if States and localities are allowed to enact
their own immigration laws, including civil and criminal penalties,
and then given authority to enforce those laws, situations such as
the one impacting U.S. citizens like Mr. Caraballo, which could im-
pact me as well because of my accent and my Mexican appearance,
will become more prevalent?

Ms. MARTINEZ-DE-CASTRO. Without a doubt. And it doesn’t have
anything to do with being disparaging to law enforcement, which
I would like to clarify and speak directly to otherwise I'll get in
trouble when I get home, because I have members of law enforce-
ment in my family.

What we did was actually cite facts and findings of investiga-
tions. There are bad apples everywhere. And I think that’s why
there are voices in the law enforcement community that are con-
cerned about how these laws will interact with a number of things.

The other thing that I would like to say is that there seems to
be an inherent assumption somewhere here that there’s false lines
dividing the opinions in this table. And as long as we keep having
that kind of conversation we’re never going to get to the finish line
here. To present my organization as somebody who doesn’t think
law enforcement has a role in this debate is simply false. What we
believe, again, is that there needs to be a balance. And since there’s
been a lot of talk about public safety, let me just say that I do hope
that when we talk about public safety and the public trust we are
making sure that the Latino community, 75 percent of whom are
U.S. citizens, are counted in that public trust, because oftentimes
some of the provisions in this debate and the conversations that I
hear could lead someone to believe that Latino citizens or legal per-
manent residents are not considered part of that American public
or that their trust is irrelevant.

And I do think here, like I said, there is too much tragedy in this
issue. We can continue to talk on top of each other, around each
other, misrepresent what we say. That’s not going to help us. I am
sure that Ms. Durden can identify with the tragedy of mothers who
experience the loss of their sons because they were beaten to death
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just because somebody thought they were Mexican. Those tragedies
are unacceptable. We need to address this problem head on.

Mr. PiErLUISI. Thank you.

Mr. GOODLATTE. The Chair recognizes the gentleman from Geor-
gia, Mr. Collins, for 5 minutes.

Mr. CoLLINS. Thank you, Mr. Chairman.

I have a district that has been very much affected by the discus-
sions going on. I appreciate, Ms. Martinez, your comments.

I take great offense at yours Ms. Tumlin. I'm not sure why you
were here except to bring forth the point of making Georgia, of
which I was part of that State legislature, and Arizona and others
who attempted to deal with an issue in their State, who attempted
to do so in a way that may or may not to your opinion or to others
been right, and some part which was struck or put on hold by the
court, but the vast majority of the law was upheld.

I think you’re right, Ms. Martinez, to draw lines are not good.
But to walk into here and to take account officers, to take account
me personally or others in the legislature who honestly tried to
work through these issues, maybe not to your satisfaction, but did
so at the request of those who voted for us, the same ones who sent
me here, is not a good thing, it is not helpful.

Because as one who is trying to work through this in a very con-
servative district, one in which we struggle deeply with these
issues, in which there is a large Hispanic presence, that has made
our district wonderful from a legal perspective and made a struggle
from those who are there not legally. And these are issues that we
have to deal with.

But to simply categorize it in the way it came across, and I was
watching, is not and will not be a helpful tool as we move forward,
especially for those of us who are trying through sometimes great
difficulty to find an answer for this. To others, from the gentleman
from South Carolina and from Idaho and others across this table
Wh(z1 have tried our best to look at this, to do so does not do any
good.

And especially from those, as I appreciate, Ms. Martinez, those
with friends and family in law enforcement, my father was a State
trooper for 31 years. And to see what he would go through and
these others go through knowing that in my county, Hall County,
was one of the first 287(g) counties.

I have also practiced defense work, and I have my issues, and
they hold accountable, we hold each other accountable. But to sim-
ply say the one argument that never came from me, from my sher-
iffs who I have great respect for, was that you were basically too
dumb to enforce the law. It may be I disagree with you on how you
made this stop or how you did this, but the fact that you were not
bright enough to enforce it, no.

And to have law school questions, I appreciate and I respect
greatly my gentlelady from across the aisle from California. She
can outrun me any day on most legal aspects. But that’s a law
school question. What these gentlemen all deal with is real side of
the road kind of stuff.

Mr. Crane, I want to focus on my issue in Georgia. Over 50 ille-
gal aliens were released by ICE under the guise of sequestration.
In March I wrote to DHS and ICE and requested basic information
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about the releases. For example, I asked how many illegal aliens
were released in Georgia and how many have criminal conviction
and what are the specific crimes committed by illegal aliens re-
leased in Georgia. To date, I've never got an answer.

I'm an original cosponsor of this legislation and strongly the
needs it fixes to our current law in conjunction with other aspects
that we need to deal with, with immigration, not just one, but a
lot of others. However, as we provide for additional ICE detention
officers and agents and prosecutors, shouldn’t we also take steps to
ensure that the national security and public safety goals of this bill
aren’t thwarted by what appears to be politically motivated re-
leases of detained illegal aliens, including criminal aliens.

Mr. Crane, I would like to hear from you on your thoughts on
the seriousness of this situation and what we can do to prevent it
from occurring in the future.

Mr. CRANE. Well, I think it’s extremely serious, whether it’s in
Arizona or it’s Georgia, when we’re cutting people to the streets
that are criminals. We're not letting law enforcement know about
it, we're not letting them know why we’re doing what we’re doing,
I mean, I think it’s extremely dangerous. And I think there’s defi-
nitely, I can tell you as an officer, those things never needed to
happen. Sequestration or no sequestration, we have ways of trim-
ming our numbers back without making mass releases like that.

So it’s completely unacceptable, it’s a public safety threat. Every-
one up at DHS should be held accountable for. Senator McCain
himself, from the gang of eight, said Secretary Napolitano is re-
sponsible here, somebody needs to be disciplined for that, and I
agree.

The things that we have to do is we have to cut back whenever
possible on the discretion of political appointees, being the Sec-
retary of DHS or the Director of ICE, we have to cut back on their
discretion. Congress has to codify this, they have to put it in writ-
ing how these folks are going to behave.

Mr. CorLLINS. Well, I think that is something that we have got
to look at. And as my time goes out on this I just want to say, is
someone looking for an answer here? Let’s deal with answers, let’s
don’t deal with disparaging comments.

Mr. Chairman, I yield.

Mr. GOODLATTE. Thank the gentleman.

We have——

Ms. TUMLIN. Mr. Chairman, I'd like to ask for the opportunity to
respond.

Mr. GOODLATTE. If you would suspend for just a moment. We
have votes on the floor that are 5 minutes into, we have 10 min-
utes remaining. The gentleman from Florida, Mr. Garcia, is next,
and he’ll be recognized momentarily. The gentleman from Iowa, if
he chooses to, can take the Chair and ask his questions, but he’ll
be cutting really close on the votes. And we will then return after
the votes and we hope our witnesses can remain because there will
be a few other Members, including myself, Mr. DeSantis.

Have you asked questions?

Mr. BAcHUS. Yes. Ms. Tumlin didn’t get a chance to respond.

Mr. GOODLATTE. No, I understand, I understand, but we’re run-
ning really close on time.
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Mr. BAcHUS. I just think if you’re going to let other witnesses,
she ought to be given a minute. Because, I mean, despite the fact
that——

Mr. GOODLATTE. If the gentleman would suspend, I'm going to do
that, but I don’t have very much time to accomplish it and get both
Mr. Garcia and Mister—Mr. King said he’s going to come back.
Okay. So first we’re going to go to Ms. Tumlin, she can respond,
and then we’re going to go to Mr. Garcia, and we will then come
back after votes.

Mr. GARCIA. Mr. Chairman, I think it makes sense that we just
go back. And I'd rather Ms. Tumlin speak to people when they’re
here. It sort of doesn’t make sense that she speak. I know of her
good work and her organization’s incredible work. I know of
Clarissa’s good work. And maybe we should all be here to listen as
opposed to letting her speak into the nothingness.

Mr. GOODLATTE. Well, I understand, but many Members may not
come back after. So I don’t know if there will be more Members
then than there are now and I'll give her—

Mr. GARCIA. Go ahead, Ms. Tumlin. I'm sorry.

Ms. TUMLIN. Okay. Thank you. And I know you have to vote to
get to.

I think it is really important how we engage in this discussion
and the level of dialogue we use. I want to be really clear, at no
point did I say that I believe law enforcement is too dumb to en-
force immigration law. So let’s be clear. In my world I have to deal
with facts and evidence. I don’t get extra credit for representing
undocumented immigrants, no one gives me an extra chance. I
need to deal with facts and evidence.

The facts and evidence show from court findings from the De-
partment of Justice that under the 287(g) program in its prior in-
carnation, the way it operates now, there are patterns of unconsti-
tutional violations. That’s what we’re pointing out today. And as an
expert in immigration law when I read the 174 pages of this bill
I have serious fears about the expansion of that authority and
what it would lead to and what it would mean on human terms.

And also to the parents who lost their children, for everyone in
this room it was hard to listen to. I am a mother. Of course I
empathize with you. I cannot begin to understand. Because I'm a
mother, I know I can’t understand what happened to you. But I'm
a proud American, and one of the things that I am proud of is that
we believe in equality and equal treatment under the law. And this
bill does not do that. That is why I’'m concerned.

We believe that you do not get held without probable cause and
we believe that no group, whether they are noncitizens or whatever
country they came from, is stripped of those constitutional values.
I urge us to look at what this bill does to remove equality under
the law for a specific group. And I appreciate the indulgence of the
Chairman’s time.

Mr. GOODLATTE. I thank the gentlewoman.

Mr. GARCIA. I'll go ahead and take my 5 minutes, there is enough
time.

Mr. GOODLATTE. Okay. The Chair recognizes the gentleman from
Florida for 5 minutes.
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Mr. GARCIA. I've seen the law enforcement persons here, and I,
unlike others here, I have spent a great deal of my time working
on immigration. And one of the great prides that I find in working
with law enforcement is that law enforcement doesn’t want addi-
tional responsibilities, that law enforcement is overwhelmed with
responsibility already, very sacred trust that they have with the
local communities, with those people that get hurt, in particular to
get witnesses of serious crime. And so I worry about how we’re sell-
ing this here.

Mr. Crane has come here time and time and time again and spo-
ken against immigration reform. And, Mr. Chairman, I have the
deepest respect for you and for trying to get this through, but this
isn’t the debate we should be having today. We are close to solving
a national problem that could have solved a lot of problems we've
seen here today. And it is important that we realize that. Because
we can pull back, fear, fear mongering and hate and anger are un-
derlying a lot of what goes on today here. And clearly we’ve come
a long way, and it’s very important to go that way.

I want to bring this question to either Clarissa, Ms. Martinez, or
Ms. Tumlin. I happen to know for a fact because I've worked with
you both in the past or your organizations that you have dealt with
law enforcement. Can you speak to that really quickly?

Ms. TUMLIN. Yes, and I think we’ll both address that quickly. Ab-
solutely we speak with law enforcement regularly. We talk to police
chiefs, we talk to sheriffs about this very issue. And what they
have told us is exactly what the Congressman is pointing out. We
want to do our jobs. We need the community to have our back, not
to be terrified of us. We want to make choices about how to
prioritize, how to enforce law and keep our communities safe.
We’ve heard that from sheriff after sheriff across the country.

Ms. MARTINEZ-DE-CASTRO. Yes, and I spoke about this at the be-
ginning. There are differences of opinions, but I think that there
is a shared concern in the law enforcement community about how
this interaction takes place, what it may do for people’s willingness
to report crime, whether a crime is being committed against them
or whether they are witness to one.

And I think as we’ve heard from several Members, a very recent
study corroborates previous studies that say that that is not unique
to people who are undocumented, it is also a fear that is now tak-
ing hold of Latinos who are U.S. citizens.

Again, this is about balance. I feel that a lot of the discussion
here, there’s almost like aggressive agreement on some things and
then we'’re trying to focus on the things we don’t agree on. We can-
not continue to tear each other apart and move us away from actu-
ally—we’re much closer to a consensus that we think.

And the American public has a larger consensus on this issue
that Congress gives it credit for, and I do hope, as is usually the
case, that leaders follow the people, that we can get there soon. We
have a real opportunity to do it this year. The solution does involve
law enforcement. But, again, we’ve been doing enforcement for 20
years. We can say we've learned lessons and we can do it better,
and I do think enforcement needs to be smarter and more account-
able based on the lessons we have learned over that regime in the
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last 20 years. But I think we also have to admit that the solution
we are after is not going to come through that one piece alone.

Mr. GARcIA. Mr. Chairman, I yield back the balance of my time.
Thank you.

Mr. GOODLATTE. The Chair thanks the gentleman for a minute
and a half of additional time

Mr. CONYERS. Mr. Chairman?

Mr. GOODLATTE [continuing]. For Members to get to the floor.

Mr. CONYERS. Mr. Chairman?

Mr. GOODLATTE. Yes?

Mr. CONYERS. Could I inquire as to whether there’s any intention
that this measure be marked up next week?

Mr. GOODLATTE. We are working very steadily toward making an
announcement on that very soon.

Mr. CoNYERS. Could I caution you that, for one, I'd like to review
this record and I'd like to see the transcript before we move to that.

Mr. GOODLATTE. I know the gentleman has been here for most
of the hearing and has had the benefit of that, and we want to af-
ford him of the opportunity to hear as much information as pos-
sible. But we also recognize that there is a lot of work going on in
both the House and the Senate and this Committee needs to do its
work as well. So we’ll have further discussion about that.

Right now we do have a vote pending on the floor with very little
time for the Members to get there. So the Committee will stand in
recess. And we ask the witnesses to stay because we do have at
least two or three more Members who would like to ask you ques-
tions, including myself. And we thank for your patience and for-
bearance.

The Committee will stand in recess.

[Recess.]

Mr. KING [presiding]. This Committee will come to order. I want
to thank the witnesses for taking time out of your lives to be here
to speak up for American values on whichever side of the argument
that you might be. And I appreciate some of the tone and the de-
meanor that I have seen among the witnesses here just recently as
well. So a lot of the Members have elected to move on to other du-
ties. And the Chair will recognize himself for 5 minutes.

As T listened to the testimony, I reflected on a few things. A
hearing here before the Judiciary Committee, as I began—and I
will direct my first question to Mr. Crane so that he can be ready—
a hearing we had some weeks ago before this Judiciary Committee,
I had a self-professed illegal alien approach me and lobby me on
immigration policy. I came on inside the chambers and there was
an introduction of people that quite likely were unlawfully present
in the United States.

I would first turn to Mr. Crane and say, was there anything you
could have done to bring lawfulness to that behavior?

Mr. CRANE. No, sir. I think I probably would have lost my job
had I even spoken to anyone. In fact, the Senate hearing that I did
where there was an illegal alien present, I sent an email to the di-
rector of ICE asking him for guidance on how, as an officer, I
should respond in that situation, and they wouldn’t even respond
to me. But judging from things that are happening in the field
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right now, you know, if that person was in jail, I couldn’t do any-
thing to him right now, let alone in Congress.

Mr. KING. But the reason for that wouldn’t conform with U.S.
law, would it?

Mr. CRANE. I don’t believe so. No, sir.

Mr. KING. Because the U.S. law directs that they be placed into
deportation proceedings?

Mr. CRANE. Yes, sir.

Mr. KING. And so what would be the thing that prevents you
from enforcing U.S. law?

Mr. CRANE. It would be the policies of the Obama administration;
specifically, the prosecutorial discretion memorandum in this case
as well as other policies, such as our detainer policies and our guid-
ance for making arrests in the field.

Mr. KING. Don’t I remember in one of those memorandum that
there were, I believe, seven references to on an individual basis
only and references to prosecutorial discretion? Are you familiar
with that memo that I'm referring to and the language?

Mr. CrRANE. I don’t remember that language specifically, but I
know there were about 18 different scenarios or something. And
that at the bottom it says, this is not an exhaustive list of the
times that you have to exercise this type of discretion. So like I've
said many times, we're clueless out in the field with regard to how
to enforce. At this point, most officers and agents just try to keep
their heads down and stay out of trouble. Staying out of trouble,
meaning don’t arrest anyone.

Mr. KING. Do they, though, reference an individual basis only on
prosecutorial discretion?

Mr. CRANE. I'm sorry?

Mr. KING. Is part of the directive that you have from the Admin-
istration to utilize prosecutorial discretion on an individual basis?

Mr. CRANE. Yes.

Mr. KING. But aren’t we dealing with this essentially as full
classes of people?

Mr. CRANE. I think it works both ways from the Administration
policies, that they tell us to do it on an individual basis but at the
same time they give us orders not to arrest or detain entire classes
of individuals.

Mr. KING. So the memo might say individual basis prosecutorial
discretion, but it’s applied on a group basis and you don’t have the
discretion to apply the law?

Mr. CRANE. That’s exactly right. And prosecutorial discretion is
not discretion, they’re orders not to. We have no discretion. We're
being ordered not to arrest certain individuals or groups.

Mr. KING. Some of that’s the basis of the case of Crane v.
Napolitano.

Mr. CRANE. Yes, sir.

Mr. KING. And can you inform the Committee of the status of
that particular—before you do that, I do have this decision from
Judge Reed O’Connor from the Northern District of Texas. And I'd
ask unanimous consent to introduce this decision into the record.

Hearing no objection, it will be introduced into the record.

[The information referred to follows:]
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT GF TEXAS
DALLAS DIVISION

CHRISTOPHER L. CRANE et al.,

Plaintiffs,

Civil Action Ne. 3:12-ev-03247-0Q

JANET NAPOLITANQO, in her official
capacity as Secretary of Homeland Security,
etal.,

Defendants.

U R A A S N O O O A A

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiffs’ Application for Preliminary Injunctive Relief (ECF No. 24).
Brief in Support of Plaintiffs” Application for Preliminary Injunctive Relief (ECF No. 26),
Defendants’ Opposition to PlaintilTs” Application for Preliminary Injunctive Relief (ECF No. 34),
Plamufis’ Reply Brief in Support of Plamtifts’ Application tor Preliminary Injunctive Reliet (ECF
No. 36), and Appendix to Plaintifts’ Reply in Support of Application for Preliminary Injunction
(ECF No. 37). The Court held a hearing on this matter on April 8, 2013, See Electronic Minute
Entry, Apr. 8, 2013, ECF No. 53. For the reasons sct forth below, the Court concludes that Plaintifts
are likely to succeed on the merits of their claim that the Directive and refated provisions of the
Morton Memorandum violate 8 U.S.C. § 1225(b)2) A), but the Court defers ruling on Plaintiffs’
Application for Preliminary Injunction (ECF No. 24) until the parties have provided the Court with

additional briefing.
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I. FACTUAL AND PROCEDURAL BACKGROUND

The United States Departmentof Homeland Security (“DHS™) is a Cabinet-level department
of the United States government created in 2002 for the purpose of coordinating and unifying
national homeland security efforts.  Creation of the Department of Homeland Security,
hitp://www dhs.gov/creation-department-hometand-security (last visited Apr. 23.2013). Defendant
Janet Napolitano is the current Secretary of DHS. Pis.” Am. Compl. ¥ 22, ECF No. 15. DHS is
charged with, among other things, protecting our nation’s border security, cybersecurity, and
economic security. preventing human trafticking and terrorism, and safeguarding civil rights and
civit liberties.  Topics, hipr/www.dhs.gov/topics (last vistted Apr. 23, 2013). DIIS is also
responsible for overseeing citizenship and immigration in the United States, Jd. The United States
Citizenship and Immigration Services (“USCIS”) oversees lawful immigration in the United States.
Citizenship & Immigration Overview, htip/www.dhs.gov/topic/eitizenship-and-immigration-
overview (fast visited Apr. 23, 2013). Defendant Alejandro Mavorkas is the current Direetor of
USCIS. Pls.” Am. Compl. 4 24, ECF No. 15. USCIS grants immigration and citizenship benefits,
promotes an awarcness and understanding of citizenship, and ensures the integrity of our
immigration system. Citizenship & Immigration Overview, http:/www.dhs.gov/topic/citizenship-
and-immigration-overview (fast visited Apr. 23, 2013). The United States Immigration and Customs
Enforcement (“ICE™) is the principal investigative arm ot DHS, and its primary mission is to
promote homeland sccurity and public safety through the criminal and civil enforcement of federal
laws governing border control, customs, trade, and mmmigration. Overview,
http:Awww . ice.gov/about/overview (last visited Apr, 23, 2013), Defendant John Morton is the

current Director of ICTE. Pls.” Am. Compl. € 23, ECT No. 15. ICE receives an annual appropriation

[2*]
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from Congress to remove individuals who are unlawfully present in the United States. Immigration
Enforcement Overview, hitp://www.dhs.gov/topic/immigration-enforcement-overview (fast visited
Apr. 23, 2013).

On June 17, 2011, Defendant Morton issued a Memorandum entitied “Exercising
Prosccutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency
for the Apprehension, Detention, and Removal of Aliens” (the “Morton Memorandum™). Pls.” Am.
Compl. % 28, ECI' No. 15, The Morton Memorandum provides ICE personnel “guidance on the
cxercise of prosecutorial discretion to ensure that the agency’s inunigration enforcement resources
are focused on the agency’s enforcement priorities,” which include “the promotion of national
security, border security, public safety, and the fntegrity of the immigration system.” Morton Mem,
at 1, 2, available at Wttpd/fwww.ice.gov/doclib/secure-communities/pdfiprosecutorial-discretion-
memo.pdf. The Morton Memorandum sets out several factors that ICE officers, agents, and

attorneys should consider when determining whether an exercise of prosecutorial discretion may be

warranted for a particular alien. Morton Mem. at 4--5, available at

http:/fwww ice.gov/doclib/secure-conumunities/pdt/prosecutorial-diseretion-memao. pdf.

On June 15, 2012, Defendant Napolitano issued a Dircctive entitled “Exercising

N

Prosecutorial Discretion with Respect to Individuals Whoe Came to the United States as Children”

(the “Directive™), Pls.” Am, Compl. 9% 2,29, ECF No. 15; Pls.” Am. Compl. Ex. 1 {Directive), ECF
No. 15-1. The Directive scts forth to what extent, in the exercise of prosecutorial discretion, DHS
should enforce immigration laws “against certain voung people who were brought to this country

as children and know only this country as home.” Pls.” Am. Compl. Ex. | (Directive), at 1, ECF No.

15-1. The Directive instructs ICE officers to refrain from placing certain aliens who are unlawtully
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present in the United States into removal proceedings. Tt also directs ICE officers to facilitate
granting delerred action to aliens who are unlawlally present in the United States and are already in
removal proccedings bul not yet subject to a final order of removal, Pls.” Am. Compl. 4 2, ECF No.
15; Pls.” Am. Compl. Ex. | {Directive), at 2, ECF No. 15-1. The Directive also instructs USCIS to
aceept applications to determine whether the individuals who receive deferred action are qualified
for work authorization during the period of deferred action.  P1s.” Am. Compi. ¥ 2, ECTF No. 15;
Pis.” Am. Compl. Ex. 1 (Directive), at 3, ECF No. 15-1. To qualify for deferred action under the
Directive, the alien must satisfy the following criteria:
« came to the United States under the age of sixteen;
« has continuously resided in the United States for at least five
vears preceding the date of [the Directive] and is present in the
United States on the date of [the Directive];
« i3 currently in school, has graduated from high school, has
obtained a general education development certificate, or is an
hanorably discharged veteran of the Coast Guard or Armed
Forces of the United States;
* has not been convicted ol a felony offense, a significant
misdemcanor offense, multiple misdemeanor offenses, or
otherwise poses a threat to national secuity or public safety; and
+ isnot above the age of thirty.
Pis.” Am. Compl. Ex. 1 (Directive), at 1, ECF No. 15-1.

In July 2012, DHS issued the “ERO Supplemental (uidance: Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as Children,” which directs
DHS personnel to implement the terms of the Directive. Pls.” Am. Compl. € 30, ECF No. 15. In
carly August 2012, DHS issued a document entitled “National Standard Operating Procedures

(SOP): Deferred Action for Childhood Arrivaly (DACA) (Form I-821D and Form [-765).” which

explains how DHS will process applications for deferred action under the Directive. Id. €31, On
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August 15,2012, DHS began accepling requesis for consideration of deferred action and appHcations
for employment authorization pursuant to the Directive, Id. § 32.

Several ICE Deportation Officers and Immigration Enforcement Agents' fited this lawsuit
on August 23, 2012, to challenge the constitutional and statutory validity of the Directive and the
Morton Memorandum. See generally Pls.” Compl., TCT No. 1; Pis.” Am. Compl., ECT No. 15.
Plaintiffs assert that the Directive violates (1) federal statutes requiring the initiation of removals;
(2) federal law by conferring a non-statutory form of benetit - deferred action-- to more than 1.7
million aliens, rather than a form of relief or benefit that federal law permits on such a large scale;
(3) the constitutional allocation of legislative power to Congress; (4) the Article II, Section 3,
constitutional obligation of the Executive to take care that the laws are taithtully executed; and

(5) the Administrative Procedure Act through conferral of a benefit without regulatory

' Plaintiff Chuistopher L. Crane is an ICE Deportation Officer in West Valley City, Utah. Pls.” Am.
Compl. § 9, ECF No. 15, Plaintiff David A. Engle is an ICE linmigration Enforcement Agent in Dallas,
Texas. /d § 10. Plaintiff Anastasia Marie Carroll is an ICE Immigration Enforcement Agent in El Paso,
Texas. fd. 4 11. Plaintiff Ricurdo Diaz is an ICE lmmigration Enforeement Agent in El Paso, Texas. fd.
% 12. Plaintitf Lorenzo Garza is an ICE Immigration Enforcement Agent in Los Freshos, Texas. fd. % 13.
Plaintiff’ Felix Luciano is an ICE Immigration Enforcement Agent in San Diego, Californin. fd. ¢ 14,
Plaintiff Tre Rebstock is an JICE Immigration Enforcement Apent in Huntsville, Texas. [d ¢ 15, Plaintift’
Fernando Silva is an ICE Immigration Enforcement Agent in Bl Paso, Toxas. fd. 9 16. Plaintiff Samue!
Martin is an ICE Immigration Enforcement Agent in El Paso, Texas. /d §17. Plaintiff James D. Dochler
is an ICE Deportation Officer in Dover, Delaware. [ ¢ 18, The State of Mississippi, by and through
Governor Phil Bryant, was originally an additional plaintiftin this lawsuait, but the Court dismissed its claims
for lack of stunding. See¢ Order, Jan. 24, 2013, £CF No. 41, The Court found that the State of Mississippi
lacked standing because its asserted fiscal injury was conclusory and based on purely speculative ceononiic
data. 7. at 32. In contrasi, the Court found thar the individual plaintiffs satisfied the constitutional

requirements of standing with respect to the Directive and related provisions of the Morton Memorandum
that instruct them to violate what they believe to he their statutory obligations, and they face a sufficiently
concrete threat of disciplinary action if they violate the commands of the Directive by arresting or issulag
a Notice to Appear in removal proceedings to a Dircetive-eligible alien. 74 at 21-22. Accordingly, this
Order will address Plaintiffs” Application for Preliminary injunction only as it pertains to the ICE
Beportation Officers and 1CE Immigration Enforcament Agents (collectively, “Plaintiffs”).

3
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implementation.”  Pls.” Am. Compi. €€ 67-80, 92-116, ECF No. 15. Plaintiffs challenge the
portions of the Dircctive and Morton Memorandum that require ICE oflicers 1o exercise
prosecutorial discretion and defer action against aliens who satisfy the Directive’s criteria.

Plaintiffs contend that the Directive commands ICE officers to violate federal law and to
violate their oaths to uphold and support federal law * 7d. 994, 37-46. As a resuit, Plaintiffs have
expressed their desire notto follow the Directive, but they believe they will be disciplined or suffer
other adverse employment consequences if they arrest or issue a Notice to Appear in removal
proceedings (“NTA”Y to an alien who satisfies the factors for deferred action set outin the Directive.
Id. § 49, Plaintifls seek a declaratory judgment from this Court {inding the Directive unlawful and
in violation of' the Constitution. Pls.” Am. Compl. 49 A-E, ECF No. 15. Plaintiffs correspondingly
request the Court to vacate the Directive and refevant provisions of the Morton Memorandum. .
Plaintiffs ultimately seek a permanentinjunction preventing the implementation of the Directive and
preventing DHS from taking any adverse action against Plaintiffs for faiture to follow the Directive.
id §F.

Plaintifts filed their Application for Prefiminary Injunction on November 28, 2012, asking

the Court to prefiminarily enjoin Defendants from implementing and enforcing the Directive and

* In their Amended Complaint, Plaintiffs additionally allege that the Directive violates federal law
by conferring the legal benefit of employment authorization without any statutory basis and under the false
pretense of “prosecutorial discretion.”™ Pls.” Am. Compl. 4 81-91, ECF No. 15, However, the Court
dismissed this cause of action for lack of standing. See Order, Jan. 24, 2013 FNo. 41, Accordingly, this
Order will address Plaintiffs” Application for Preliminary Injunction only as it periains to the remaining
causes of action.

* The specific provisions of federal law at issue will be discussed later in this Order. See infra Part
HEALT

4 An NTA is a legal document that initiates removal proceedings against an alicn. See 8 U.S.C.
§1229: K CF.R.§239.1.
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related provisions of the Morton Memorandum. See generalfy Pis.” Appl. Pretim. Inj., ECF No. 24.
Defendants filed their Opposition on December 19, 2012, and Plaintills (ifed their Reply on January
2,2013. See generally Defs.” Opp’n Appl. Pretim. Ing., ECF No. 34; Pis.” Reply Appl. Prelim. Ing.,
ECF No. 36. The Court held an evidentiary hearing on April &, 2013.% See Electronic Minute Entry,
Apr. 8, 2013, ECF No. 33. Accordingly, the issiies have been briefed by the parties and this matter
is ripe for determination.
. LEGAL STANDARD

To obtain preliminary injunctive relict, a movant “must establish that he is likely to succeed
on the merits, that he s likely to suffer irreparable harm in the absence of preliminary relief, that the
balance of equitics tips in his favor, and that an injunction is in the public interest.™ Winger v
Natiiral Res. Def. Council, Inc., 555 U.S. 7, 20 (2008), see also Nichols v. Alcarel USA, Ine., 532
F.3d 364, 372 (5th Cir. 2008); Canal Auth. of Fla. v. Callaway, 489 F.2d 567, 372 (5th Cir. 1974).
A preliminary injunction “is an extraordinary and drastic remedy, not o be granted routinely, but
only when the movant, by a elear showing, carries the burden of persuasion.” White v. Carlucci, 862
F.2d 1209, 1211 (5th Cir. 1989) (quoting Holland Am. Ins. Co. v. Suceession of Roy, 777 F.2d 992,
997 (5th Cir. 1985)); see also Karaha Bodas Co. v. Perusafiaan Pertambangan Minyvak Dan Gas
Bumi Negara, 335 F.3d 357, 363 (5th Cir. 2003). If'the movant fails to carry its burden on any one
of the four elements, the court must deny the recuiest for preliminary injunctive refief.  See

Gonannies, Inc. v. Goaupair.com, Inc., 464 F, Supp. 2d 603, 607 (N.D. Tex. 2006). Even when the

® The Court delayed consideration of Plaiatiffs” Application for Preliminary Injunction while it
examined the complicated issue of standing. See generally Order, Jan. 24, 2013, ECF No. 41, Additionally,
counsel for Defendants soughta delay based on personal obligations. See Unopposed Mot. Reschedule Date
Pls.” Prelim. Inj. Hr'g, ECF No. 48; Order Setting Hr'g, Feb. 11, 2013, ECF No. 49.

7
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movant carries its burden of persuasion on all of the four factors for obtaining a preliminary
injunction, the decision o grant or deny preliminary injunctive relief' is lelt to the sound discretion
of the district court. Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.24 618, 621 (5th
Cir. 1985) (citing Canal, 489 F.2d at 572). “The decision to grant a preliminary injunction is to be
treated as the exception rather than the rule” /d. A movant who obtains a preliminary injunction
must post a bond to secure the non-movant against any wrongful damages it suffers as a resultof the
myunction. Fed. R, Civ. P, 65(c).
L. ANALYSIS

PlaintilTs filed their Application for Preliminary Injunctionon November 28,2012, Plaintills
seek an injunction preventing Defendants trom implementing and enforcing the Directive and related
provisions of the Morton Memorandum until the Court fully decides the lawfulness of those
documents. Pls.” Appl. Prelim. Inj. 1--2, ECF No. 24. The Couwrt will address cach element required
to obtain a preliminary injunction in tum.

A. Likelikood of Success on the Merits

To secure a preliminary injunction, Plamtitfs must establish that there is a substantial
tikefihood that they will succecd on the merits of their claims. See Junvey v. Alguire, 647 F.3d 585,
593 (5th Cir. 2011). “Ivis not necessary for Plaintitfs to prove to an absolute certainty that they will
prevaif on the merits.” Placid Oif Co. v. U.S, Dep 't of Interior, 491 F. Supp. 895, 905 (N.D. Tex,
1980). Rather, Plaintitfs must raise “questions going to the merits so serious, substantial, and
difficult and doubtlud, as to make them a fair ground for litigation.” Id. (quoting Hamilton Walch
Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953)). They must present a prima facie case,

butneed not show they are certain to win. See Janvey, 647 F.3d at 595-96 (eiting | L A Charles Alan
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Wright, Arthur R. Miller & MaryKay Kane, Federal Practiceand Procedure § 2948.3 (2d ed. 19935)).
A *more thannegligible chance of success™ is sullicient to obtain a preliminary izjunction. Compact
Van Equip. Co. v. Leggeti & Plat, Inc., 566 F.2d 952, 954 (5th Cir. 1978). The Court will begin
with an analysis of what Section 1225 of the Immigration and Nationality Act (“INA™)® requires,
because that statuie is central to aff of Plaintiffs’ cavses of action.
1. BUS.C.§1225

Plaintiffs assert that the Directive and related provisions of the Morton Memorandum
expressly violate federal statntes requiring the inmtiation of removal proceedings. Br. Supp. Pls.”
Appl. Prelin. Inj. 3-7, ECT No. 26. Specifically, Plaintifls assert that the Iegal Immigration
Reform and Immigrant Responsibility Act of 1996 (“IIRIRA™) requires immigration otficers to
initiate removal proceedings when they encounter illegal immigrants who are not “elearly and
beyond a douht entitled to be admitted.” and that any “prosecutorial discretion” can only be cxercised
after removal proceedings have been mitated. See 8 1U,5.C. § 1225; Br. Supp. Pls.” Appl. Prelim.
Inj. 4, 5. ECF No. 26. Plamuffs assert that Defendant Napolitano’s authority under § U.S.C.
§ 1103¢a)(3) as Secretary of Homefand Security to enforce the immigration laws cannot be construed
to authorize her to order her employees to violate the requirements of federal law in 8 U.S.C. § 1225,
Id. at 5. Defendants respond that 8 U.S.C. § 1225(b)(2)XA} only applies to aliens arriving in the

United States at a port of entry, rather than to any illepal alien that immigration officers encounter

® The statutory provision at is
Code. Title 8 of the United States Code contains the provisions of the INA. This particular statutory
provision corresponds 1o Scction 235 of the INA. and it is often referred to as Section 235 in opinions fom
the Board of Immigration Appeals and in the imsmigration regulations located in Title 8 of the Code of
Federal Regulations. The United States Supreme Court, in contrast, provides citations to the United States
Code when it addresses immigration law. See, e.g., Arizona v. Unired Stares, 132 5. Ct. 2492, 2502 (2012).
For simplicity and clarity, the Court will refer to this provision of the INA as “*Section 1225.7

suc in the present case is Section 1225 of Title 8 of the United States

9
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who has not been lawfully admitted to the United States. Defs.” Opp'n Appl. Prelim. T, 17-19,
ECF No. 34. Defendants further argue that the INA grants broad discretion to the Executive Branch,
including the decizion whether to initiate removal proceedings, so evenif 8 U.S.C. § 1225(b)(2¥A)
applies at places other than a port of entry, it still docs not mandate the initiation of removal
proccedings. [d at 14. The Court finds that 8 US.C. § 1225(b)(2)(A) is not limited to aliens
arriving in the United States at a port of entry, and it mandates the initiation of removal proceedings
whenever an immigration officer encounters an illegal alien who is not “clearly and bevond a doubt
entitled to be admitted.”

a. The Scope of 8 U.S.C. § 1225(bW23(A)

Section 1225 states: “An alien present in the United States who has not been admitted or who
arrives in the United States . . . shall be deemed tor purposes of this chapter an applicant for
admission.” 8 U.8.C. § 1225(a)(1). Inthe INA, the terms “admission” and “admitted” mcan “the
tawful entry of the alien into the United States after inspection and authorization by an immigration
officer.” fd. § 1101{a)13)(A). Analien“who hasnot been admitted,” therefore, isan alien who has
not lawfully entered into the United States “atter inspection and anthorization by an immigration
officer.” See id. By the Directive’s terms, any Directive-cligible alien would be one “who has not
been admitted”™ and is therefore deemed an “applicant for admission” for purposes of Section 1225.
See generally Pls” Am. Compl. Ex. 1 (Directive), BCF No. 135-1, Section 1225 further provides that
“lalli aliens . . . who are applicants for admission . . . shall be inspected by immigration officers.”
8§ US.C. § 1225(a)(3). Subject to certain exceptions not relevant to the present case, when an
tmmigration officer encounters “an alien who is an applicant for admission, if the examining

fnmigration officer detenmines that an alien seeking admission is not clearly and beyond a doubt

10
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entitled to be admitted, the alien shalf be detained for a proceeding under [Slection 1229a of this
utle.” £ § 1225(b) 2)(A) (emphasis added). The procecdings under Section 1229 are remowval
praceedings in the United States Immigration Courts.” fd. § 1229a.

Defendants contend that Section 1225¢b}(2)(A)’s statement that the “alicn shall be detained”
applies only to applicants for admission who are “seeking admission” to the United Staics, as
distinguished from aliens who are already present and merely encounter an smmigration officer in
the course of the officer carrying out hisregular dutics. Defs,” Opp’n Appl. Prelim. Inj. 17, ECF No.
34 (quoting 8U.S.C. § 1225(b)2)(A)}. Theyassert that. while “aliens who are present in the United
States and have not been admitied are deemed “applicants for admission” pursuant to 8 U.S.C.
§ 1225(a)(1), they are not necessarily ‘seeking admission” for purposes of [Slection 1225(b)(2).”
Id. at 17-18. Defendants contend that the phrase Yalien secking admission” means only those aliens
coming or attempting to come into the United States at a port of entry. [l at 18. The Court finds
that the phrase “alien secking adimission™ m Section 1225¢b)(2) A} is not limited to aliens arnving
in the United States at a port ol entry.

When construing a statute, the starting point should be the langnage of the statute itself, “for
“if the intent of Congress is clear, thatis the end of the matter.”™ Arif'v. Mukasey, 509 F.3d 677, 681
{5th Cir. 2007) (quoting Good Samaritan Hosp. v. Shalale, 508 U.8.402, 40910 (1993)). Because
the meaning of certain words or phrases “may only become evident when placed in context , . ., the

words of a statute must be read in their contextand with a view to their place in the overall statutory

7 Service of an NTA initiates removal proccedings against an alicn. See 8 118.C. § 1229; 8 CFR.
§239.1. Once an NTA is issued, the government determines whether to detain the alien or release him on
bond or his own recognizance. The issucs presented in this case concern only the issuance of an NTA and
do not involve the decision to detain an alien or release him on bond or his own recognizance.

11
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scheme.” Nat ! Ass’n of Home Buildersv. Defenders of Wikilife, 551 1.8, 644, 666 (2007) (quoting
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000)). With respect to the INA,
the Secretary of Homeland Security has the power to administer the statutory scheme, which includes
the power to pass regulations clucidating specific provisions of the INA. See 8 U.S.C.
§ 1103(a)( 1), (3); see also Chevron, U.S.A.. Inc. v. Natural Res. Def. Council, Inc., 467 US. 837,
84344 (1984). “[1]f the statute is silent or ambigrous with respeet to the specific issue,” the court
must determine if the agency has provided an interpretation or clarification of the statute. See
Chevron, 467 U.S, at 843-44, If'the agency has provided such an interpretation, “the question for
the court is whether the ageney’s answer is based on a permissible construction of the statute.” Id.
at 843,

Defendants ask the Court to construe Section 1225(b)(2)A) as only applying to aliens who
are coming or attempting to come into the United States at a port of entry. See Defs.” Opp’n Appl.
Prefim. Inj. 18, ECF No. 34. Defendants have not provided the Court with the statulory construction
analysis that would lead to such a conclusion.® See id. at 17-19. Accordingly, the Court will

proceed with its own statutory construction analysis.

¥ Given their cursory analysis of the issue, the Court questions whether Defendants have sufficiently
presenied the statutory construction issue o the Court tor determination. For example, Defendants mention
in a footnote that Section 1223 typically applies to aliens encountered at a port of entry or near the border,
while Section 1226 applies to alicns encountored in the interior of the United States, but they do not provide
citations t© any sources that would lead the Court fo that conclasion. See Defs.” Oppa Appl. Prelim. Inj.
17n.14. Defendants also state that the phrase “alien seeking admission™ has been interpreted to mean “oaly
those aliens coming or attempting to come into the United States at aport ot eatry,” but they again fail to cite
any sources that would lead the Court to that conclusion. See id. at 18 (inviting the Court to compare Section
1225()(1(A)() with Scction 1225(b)(1) A)(i1i), but providing no analysis). In the Fifth Circuit, a party
waives any issucs that are inadequately brieted. United States v. Martinez, 263 F.3d 436, 438 (5th Cir.
2001 Regmi v. Gonzales, 157 F. App’x 675, 676 (5th Cir. 2005) (per curiam). The parties must provide
citations to relevant authority in support of their propositions. See Castro v. MceCord, 259 F. App’x 664, 666
(5th Cir. 2007). Given the importance of the issue, the Cowt will address Defendants’ arguments in spite
of their minimal analysis and citations in support of their proposed censtruction of Section 1225(b)(2)(A).

12



182

Case 3:12-cv-03247-O Document 58 Filed 04/23/13 Page 13 of 38 PagelD 910

The Court finds that the language of the statute itself does not limit the application of Section
1225(b)2)A) to aliens coming or atfempting to come into the United States at a port of entry.
Scetion 1225(b) applies pencrally to “applicants for admission,” which includes aliens “present in
the United States who [have] not been admitted.” 8 U.S.C. § 1225(a)(1), (b). Secction 1225(b){1)
applies to two categories of aliens: First, “aliens arriving in the United States,” and second, aliens
who have not been admitted or paroled into the United States and who have not affirmatively shown
that they have been physically present in the United States continuously for two years prior to the
date that an immigration officer determines they arc inadmissible. fd. § 1225(b)(I1WAXD, (iii).
Section 1225(b)(2) applies to a separate category of aliens, described simply as “other aliens.” [,
§ 1225(b)2). Section 1225(b) 2} A) states that “in the case of an alien who is an applicant for
admission, if the examining immigration officer determines that an alien seeking admission is not
clearly and beyond a doubt entitled to be admitred, the alien shall be derained.™ Id. § 1225(b)(2)(A).
Nothing in the language of Section 1223 limits the application of Section 1225(h)}2)(A) to aliens
who are coming or attempting to come mto the United States at a port of entry, and the Court has
been unable to locate a statute providing a definition of the phrase “alicn seeking admission.”
Because the fanguage of the statute itself does not shed light on the meaning of “alien seeking
admission,” the Cowrt will turn to relevant regulations that the Secretary of Homeland Security has
promulgated in an effort to interpret Section 1225,

Regulations located at 8 C.F.R. §§ 235,1-235.12 relate to Section 1225 of the INA.
Defendants rely specifically on 8 C.F.R. § 235.3(¢) to support their proposition that Section
1225(b)(2)(A) applics only to aliens coming or attempting to come into the United States at a port

of entry. See Defs.” Opp o Appl. Prelim. Inj. 18-19, ECT No. 34. That regulation states that “any

13
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arriving alien who appears to the inspecting officer to be inadmissible, and who is placedin removal
proceedings pursuant 1o [8 US.C. § 1229a] shall be detained in accordance with [8 U.S.C.
§ 1225(b)]." B C.F.R. § 235.3(c). An “arriving alien” 1s defined as “an applicant for admission
coming or attempting to come into the United States ata portof entry.” 8 C.F.R. § 1.2. While this
regulation applies Section 1225(b) to “arriving aliens.” it does not fimit the application of Section
1225(b)2)(A) to “arriving aliens.”™ Notably, throughout the INA and refated regutations, the terms
“arriving alien” and “alien arriving in the United States” arc used to refer to aliens coming or
attempting to come into the United States at a port of entry. If Congress intended to limit the
application of Section 1225(b)}2)(A) to aliens coming or attempting to come into the United States
ataport of entry, it would have used the term “arriving alien” or “alien arriving in the United States”
instead of the term “secking admission.” Because Congress has not done so, the Court rejects
Defendants’ proposed interpretation of Section 1225(b)(2)(A) and finds that Section 1225(h}2)(A)
applies to “applicants for admission”—that 1s, aliens who have not lawfully entered the United States
aiterinspection and authorization by an immigration oflicer—whether they are arriving in the United
States at a port of entry or are encountered by immigration oftficers clsewhere in the United States.

Next, the Courtmust determine whether Section 1225(b )} 2)( A ) requires immigration officers

to initiate removal proceedings (i.c., issue an NTA) against atiens who are not “clearly and beyond

? The Court has also found several cases in which the government relied on Section 1225(b)(21A)
to justify the detention of aliens who were encountered while coming or attempting to come into the United
States at a port of entry. See, e.g., Bautisia v. Sabol, $62 F. Supp. 2d 375, : 379 (MLD. Pa. 2012
Nadarajah v. Gonzales, 443 F.3d 1069, 1073, 1076 (9th Cir. 2006); Mejia v. Ashcroft, 360 F. Supp. 2d 647,
640-50 (D.NJ. 2008 Tineo v. Ashorofl, 350 F3d 382, 387-8% (3d Cir. 2003); Ferreras v. Asheroft, 160 F.
Supp. 2d 617, 622-23 (S.D.NY. 2001). However, the Court has been umable 1o locate any statutory
provisions, regulations, or cayes limiting the application of Scetion 1225(b)(2)}(A) to aliens coming or
attempting to come into the United States at a port of entry, and the Court finds it inappropriate to impose
such a limitation.  Again, Defendants have not provided the Court with citations to or substantive analysis
of relevant statutes, vegulations, and case law that would support such a limitation.

14
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a doubt eniitled to be admitted,” or whether the statute leaves room at that level for the exercise of’
prosceutorial discretion,

b. Whether 8 U.S.C. § 1225(b)} 2} A) is Mandaiory

Plaintiffs contend that Section 1225¢(b)(2)(A) creates a mandatory duty for immigration
officers to initiate removal procecdings against aliens who are not “clearly and beyond a doubt
entitled to be admitted.” Br. Supp. Pls.” Appl. Prelim. Inj. 5, ECF No. 26. Plaintiffs assert that the
INA eliminates ICLE’s discretion to enforce the immigration faws becanse Section 1225 “requires the
agency to enforce the Act [and] also sets forth specific enforcement procedures.” fd. at 6 {quoting
Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) {en banc)). Defendants contend that
the Executive Branch has long exercised prosecutorial discretion in the immigration context, often
in the form of deferred action. Defs.” Opp'n Appl. Prelim. Inj. 56, 14, ECF No. 34 {citing Reno v.
Am.-Avab Anti-Diserimination Comm. (“AAADC), 525U.8.471, 483-84(1999), Arizonav. United
States, 132 8. Ct. 2492, 2499 (2012), and Texas v. United Stutes, 106 F.3d 661, 667 (5th Cir. 1997)).
Defendants aiso assert that the word “shall” docs not impose a mandatory duty on immigration
officers to initiate removal proceedings. fd. at 19, 19 n.17 (citing In re E-R-M & L-R-M, 23 1. & N.
Dec. 520, 522 (B.LA. 2011), Town of Castle Rock v. Gonzales, 545 US. 748, 760 -62 (2005), and
City of Chi. v. Morales, 527 U.S. 41, 62 n.32 (1999)). The Court finds that Congress’s usc of the
word “shall” i Section 1225(b)(2)(A) imposes a mandatory obligation on immigration officers to
initiate removal proceedings against aliens they encounter who are not “clearly and beyond a doubt
cntitled to be admiited.”

The Supreme Court has noted that Congress's use of the word “shall” in a statute imposes

a mandatory duty on an ageney to act. Fed. Express Corp. v. Holowecki, 552 1U.S. 389, 399 (2008)

i
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{citing 29 U.S.C. § 629(d) and noting that “[tJhe [EEOC’s] duty to initiate formal dispute resolution
processes upon receipt of a charge is mandatory in the ADEA context™); Lopez v, Davis, 331 U.S.
230, 241 (2001) (noting that Congress’s use of the word “shall” indicates an intent o “impose
discretionless obligations™). In contrast, Congress’s usc of the word “may” in a statute merely
imposes a permissive duty, and it leaves the agency with discretion to determine when to act. See
Lopez, 331 U.S. at 421. Application of these basic rules leads the Court to conclude that Section
1225(b)2)AY s use of the word ““shail” imposes a mandatory duty on immigration ofticersto initiate
removal proceedings whenever they encourtier “applicants for admission™ who are not “clearly and
bevond a doubt entitled to be admitied.” See 8 U.S.C. § 1225(b)(2)(A). Nevertheless, Defendants
cite several cases in support of their proposition that the term “shall™ in Section 1225(b)}(2)(A) does
not impose amandatory obligation on immigration ofticers, but instead leaves the decision to initiate
removal proceedings subject to an immigration officer’s prosccutorial discretion. Dets.” Opp™n
Appl. Prelim. In. 13,19, 190,17, ECF No. 34 (citing Heckler v. Chaney, 470 1.5, 821,833 (1985);
Inre E-R-M & L-R-M, 25 1. & N. Dec. at 522; Gonzales, 545 U.S. at 760-62; Morales, 527 U.S. at
62 n.32).

The Court acknowicdges that immigration law is an area of law where DHS and ICE have
traditionally had discretion to prioritize their enforcementefforts to promote the efficientuse of their
timited financial resources and further their goal of ensuring public safety in the United States. As

recently as last year, the Supreme Court acknowledged that “{a] principal feature of the removal

system is the broad discretion cxercised by immigration ofiicials.” diizona, 132 S, Cr. at 2499,
“Discretion inthe enforcement of immigration law embraces immediate human concerns,” including

the desire to be near one’s family, an alien’s tics to the community, an alien’s military service, and

16
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ntemational relations. Jd. Concerns that justify executive discretion in the eriminal law context
apply in the immigration law context as well. Reno, 525 U.S. at 489-91. Generally, the Executive
must consider “the strength of the case, the prosecution’s general deterrence value, the Government”s
enforcement priorities, and the case’s relationship to the Government’s overall enforcement plan.™
Id at 490. Judicial review of executive decisions to enforce eriminal or immigration laws could
result in unnecessary delays of proceedings, “chillling] law enforcement by subjecting the
prosecutor’s [or immigration official’s] motives and decisionmaking to outside inquiry,” and

“underminfing] prosccutorial effectiveness.” I, The Supreme Court, speaking generally with

regard to immigration law, has noted that “Federal oflicials, as an initial matter, must decide whether
it makes sense to pursuc removal at all,” and ICE “may decline to institute proccedings, terminate
proceedings, or decline to execute a final order of removal™ “to ameliorate a harsh and unjust
outcome.” Arizona, 132 S. Ct at 2499; Renc, 525 1.8, at 484, The Supreme Court has also

3

approved of ICE’s wtilization of “deferred action,” which may oecur “at any stage of the
admunistrative process.” Reno, 525 U.S. at 484. While DHS and ICE gencrally have the discretion
to determine when to initiate removal procecdings, the Supreme Court has noted that “Cangress may
imit an agency’s excrcise of enforcement power if it wishes, cither by setting substantive prioritics,
or by otherwise circumscribing an agency’s power to discriminatc among issues or cases it will
pursue.” Heekler, 470 U8, at 833. The Court finds that Congress, by using the mandatory term
“shall” in Section 1223(b)2)(A), has circumscribed ICE’s power to exercise discretion when
determining against which “applicants for admission” it will initiate removal procecdings. See 8

US.C. § 1225(0)(2)A)

-
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The Court does not find Defendants” cited cases where the word “shall” left room for
digcretion controlling. First, in /n re £-R-34 & L-R-M, the Board of Tmmigration Appeals found that
the use of the term “shall” in Scetion 1225(bX 1Y A)X) did not limit the prosecutorial discretion of
DHS to place artiving aliens in removal procecdings under Section 1229a, rather than expedited
removal proceedings. 52 I & N. Dec. at 520. In ihat case, the government initiated removal
proceedings against the respondents under Section 1229a when they arrived in the United States
from Cuba. /. at 520-21. The respondents were subject to expedited removal proceedings under
Section 1225(b)( 1} AX1). but they were also entitled to Section 1229a removal proceedings under
Section 1225(M2)A). Compare 8 U.S.C.§ 1225(b) 1) A)) (“If an immigration olficer determines
that an atien (other than an alien described in subparagraph (F)) who is arriving in the United
States . . . is inadmissible under [S]ection 11826} Cy or 1182 (a)(7) of this title, the officer shall
order the alien removed from the United States without further hearing or revicw unless the alien
indicates either an intention to apply for asylum under [Sjection 1158 of this title or a fear of
persccution.”), with id. § 1225(02)A) (“[jn the case of an alien who is an applicantfor admission.
if the examining immigration ofticer determines that an atien secking admission is not clearly and
beyond a doubt entitled to be admitted, the alien shall be detained for a proceeding under [ $ Jection
1229a of this title.”). The Imumigration Judge found that it lacked jurisdiction over the Section 1229
removal proceedings becanse the respondents were subject to mandatory expedited removal
proceedings under Section 1225¢b)(1XAX1). Irre E-R-M & L-R-M. 251 & N. Dec. at 521.

Presented with mutually exclusive mandatory provisions, the Board of Immigration Appeals
vacated the Tmmigration Judge’s decision and determined that, when there is a choice between two

avenues of removal proceedings, both of which contain the word “shall,” the “shall” in Section

18
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1225(M3(H(AX1) concerning expedited removal proceedings can be interpreted as “may.” Id. at
522-24.

In the present case, Directive-eligible atiens would fall under Section 1225(032)AYs
instruction that immigration officers “*shall” initiate removal proceedings under Section 1229a. Even
if Directive-eligible aliens were encountercd upon arrival in the United States {perbaps after a brief
departure from the country) so that Section 1225(b)(1 A ¥1)’s expedited removal proceedings would
also apply, the Government’s discretion could only be exercised to determine whether to proceed
under Section 1225(b)f }{AN1) s expedited removal proceedings or the removal procecdings under
Section 1229, Nothing in i re E-R-M & L-R-M sugpests that DHS and ICE have discretion to
refrain from initiating removal proceedings at all,

In Heckler v. Chaney, the Supreme Court found that the Federal Food, Drug, and Cosinetic
Act’s (“FDCA™) section on criminal sanctions did not impose a mandatory duty on the Food and
Drug Administration (“FIDA™) to prosecute every violation of the Act. cven though the statute
provided that “any person who violates the Act’s substantive prohibitions “shalf be imprisoned . . .
or fined. "™ 470 U.S. at 835 {quoting 21 U.S.C. § 333). The Supreme Court found that this seemingly
mandatory fanguage did not require prosecution of every violation of the Act, “particularly since the
Act charges the Secretary only with recommending prosecution,” and “any criminal prosecutions
must be initiated by the Atftorney General” /. The Supreme Court found that the Act’s
enforcement provisions, on the whole, committed “complete discretion to the Secretary to decide
how and when they should be exercised.™ /&, The INA, in contrast, is not stractured in such a way
that DHS and ICE have complete discretion to decide when to initiate removal proceedings. Instead,

Section 1225(b)(2){A) of the INA requires immigration officers to initiate removal proceedings
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whenever they encounter applicanis for admission who are not “ciearly and beyond a doubt entitied
10 be admitted,” and nothing in the INA or related regulations suggests that Congress’s use of the
term “shall” imposcs anything other than a mandatory duty.

In City of Chicago v. Morales, the Supreme Court addressed the constitutionality of an
Itlinois city ordinance that stated: “Whenever a police officer observes a person whom he reasonably
believes to be a criminal strect gang member loitering in any public place with one or more other
persons, he shall order all such persons to disperse and remove themselves from thearea.” 527 U.S.
at47 n.2. The Supreme Court found that the ordinance was unconstitutionally vague because it did
not “provide sufficiently specific limits on the enforcement discretion ol the police ‘1o mect
constitutional standards for definiteness and clarity.” [d. at 64, The Supreme Court also noted that
the word “shall” was not mandatory, because the City—-the legislative body that drafied the
ardinance—conceded that “police officers must use some discretion in deciding when and where to
enforce city ordinances.” fd. at 62 n.32, Similarly, in Town of Castle Rock, Colorado v. Gonzales,
the respondent filed sutt under 42 U.S.C. § 1983 alleging that the Town of Castic Rock. Colorado
violated her duc process rights when its police officers failed to respond to her reports that her
estranged husband had taken their children in violation of her restraining order against him. 5435
U.S. at 751, 754. Colorado law provided in relovant part:

(a)... A peace officer shall use every reasonable means to enforee a
restraining order.

(b) A peace officer shall arrest, or, if an arrest would be impractical
under the circumstances, seck a warrant for the arrest of a restrained
person when the peace oflicer has information amounting to probable
cause that:

() The restrained person has violated or attempted to violate any
provision of a restraining order; and
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(ITy The restrained person has been properly served with a copy of the

restraining order or the restrained person has received actual notice

of the existence and substance of such order.

(c). .. A peace officer shall enforce a valid restraining order whether

or not there is a record of the restraining order in the registry.
Id. at 752 {quoting Colo. Rev. Stat. § 18-6-803.5(3) (Lexis 1999)). The Supreme Court found that
this stamute did not create a mandatory duty for police officers to enforce restraining orders. [, at
760. The Supreme Court stated that “[a] well established tradition of police discretion has fong
coexisted with apparently mandatory arrest statutes.” Jd. at 760). However, the Supreme Courtnoted
that the icgislature may override normal police discretion by providing “a truc mandate, which]
would requrire some stronger indication . . . than ‘shall use every reasonable means to enforce a
restraining order” (or even ‘shall arrest . .. or. . . seek a warrant’).” Jd. at 760-61.

The Supreme Court in City of Chicago v. Morales was examining the city ordinance to
determine whether it provided sufficient notice of what constituted prohibited conduct. Morales,
527 U.S. at 59-60. The Supreme Court in Town of Castle Rock, Colorado v. Gonzales was
examinmg the statute 0 determine whether it conferred a property right for purposes of the Due
Process Clause of the Fourteenth Amendment. Gosizales, 545 U.S. at 766. Here, the Court must
determine what Section 1225 requires and whether the Directive and related provisions of the
Morton Memorandum directly conflict with those statutory requirements. Accordingly, the Court’s
analysis in the present case is ditferent from the Supreme Court’s analysis in Morafes and Gonzales,
Considering Section 1223 as a whole. the Court finds that Congress has used language indicating
anintentto impose a mandatory duty on immigration officers in Section 1225(b}2) A). Specitically,
the statute sets out a detailed seheme forthe initiation of removal proceedings. For example. Section

1225(b)(1) applies expedited removal proceedings to particular aliens, while Section 1225(b)(2)

[
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applies traditional removal proceedings to another class of aliens. Compare 8U.S.C. § 1225(h)(1),
with id. § 1225(b)2). Scctions 1225(b)}2)B) and {C) also provide specific exceptions 1o the
mitiation of removal proceedings required by Section 1225(0%2)A).  Given the use of the
mandatory term “shall,” the structure of Scction 1225¢h} as a whole, and the defined exceptions to
the initiation of removal proceedings located in Sections 1225(b)(2)(B) and (C). the Court finds that
Section 1225(b}2)A) imposes a mandatory duty on immigration officers to initiate removal
proceedings whenever they encounter an “applicant for admission” who “is not clearly and beyond
a doubt entitled to be admitted.”

¢. Whether the Court Can Still Uphold DHS’s Discretion

When the Executive “takes measures incompatible with the expressed or implied will of’
Congress, his power is at its lowest cbb,” and “[c]ourts can sustain exclusive [executive] control in
such a case” only if that particular subject matter “is within [the Executive’s] domain and beyond
control by Congress.” Youngsiown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 63740 (1952)
{Jackson, J., concurring). Because Section 1225(b¥2)A) expressly requires immigration otficers
1o initiate removal proceedings against applicants for admission who are not “clearly and beyond a
doubt entitled to be admitted,” the Court can uphold DHS’s discretion to refrain from initiating
removal proceedings under those circumstances only if Congress does not have power to legislate
in the arca of immigration law with regard to the removal of aliens.

Congress’s power over immigration is rooted in the Constitution, is inherent in the powers
of sovercign nations, and is an incident of international law. U.S. Const. art. I, § 8, ¢l 4 (*The
Congress shall have power . . . [t]o establish an uniform Rule of Naturalization, and uniform Laws

on the subject of Bankruptcies throughout the United States.™); Chae Chan Ping v. United States,
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13017.S. 581, 603-07 (1889) (“That the government of the United Siates, through the action of the
legislative department, can exclude aliens from its temritory is a proposition which we do not think
opento controversy.”™ ), Nishinuira Ekiuv. United States, 142U 8. 651, 659 (1892) (“It is an accepted
maxim of international law that every sovereign nation has the power, as inherent in sovercignty, and
essential to sell-prescrvation, to forbid the entrance of foreigners within its dominions. or to admit
them only in such cases and upon such conditions as it may see fit to prescribe.”); Fong Yue Ting
v, United Staies, 149 U.S. 698, 707 (1893) (*The right of a nation to expel or deport foreigners who
have not been naturalized, or taken any steps towards becoming citizens of the country, rests upon
the same grounds, and is as absolute and unqualified, as the right to prohibit and prevent their
entrance into the country,™y; Harisiades v. Shaughnessy, 342 U.S, 580, 596-97 (1952) (Frankfurter,
1., concurring) (“The conditions for entry of every alien, the particular classes of aliens that shall be
denied entry altogether, the basis for determining such classification, the right to terminate
hospitality to aliens, [and] the grounds on which such determination shall be based, have been
recognized as matters solely for theresponsibility of the Congress.. .. ") Arizona, 132 S, Ct at 2498
(*The Government of the United States has broad, undoubted power over the subject of immigration
and the status of aliens.”). Congress unquestionably has the ability to legislate in the area of
immigration law with regard to the removal of aliens. Because immigration faw is not “within {the
Executive’s] domain and beyond controf by Congress,” Congress has the ability to climinate DIIS’s
discretion with respect to when to initiate removal proceedings against an alien, and DHS cannot

implement measures that are incompatible with Congressional intent.’® See Heckler, 470 U.S. at 833

™ At the April 8, 2013 hearing, Defendants asserted that “as a siatutory matter” Congress has the
ability to require every immigration officer that encounters an alien who is not “clearly and beyond a doubt
entitled to be admitted” to issue an NTA to such alien, but Congress may not have the ability to do so “as
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(“Congress may limit an agency’s exercise of enforcement power if it wishes, either by setting
substantive priorities, or by otherwise circumscribing an agency’s power 10 discriminate among
issues or cases it will pursue.™).

Because Congress has the powerto legislate in the area of immigration law and has expressed
its intent to require the initiation of removal proceedings against aliens when the requirements of
Section 1225(h) 2} A) are satisfied, the Court finds that DS does not have discretion t refuse to
mittate removal proceedings when the requirements of Section 1225(b)(2)(A) arc satisfied.
However, DHS’s ability to excrcise its discretion at later stages in the removal process by, for
example, cancelling the Notice to Appear or moving o dismiss the removal proceedings, is not at
isste in the present case, and nothing in this Order limits DHS’s discretion at later stages of the

removal process. See 8 C.F.R. § 239.2(a) (providing for cancellation of a Notice to Appear prior to

jurisdiction vesting with an immigration judge); id. § 239.2(c) (providing for a motion to dismiss
removal proceedings after jurisdiction vests with an immigration judge)y; /n re G-N-C, 22 1, & N.
Dec. 281, 28384 (B.LA. 1998) (noting that, pursuant to 8 C.F.R. § 239.2(a), an immigration ofticer
“authorized to issue a Notice to Appear has complete power to cancel such notice prior to
jurisdiction vesting with the Immigration Judge™). Through the exercise of discretion at these later
stages in the removal proceedings, DHS appears capable of prioritizing its removal objectives and

conserving its Hmited resources.

a constitutional matter.” See Hr'g Tr. Defendants argoed that Congress might not have the ability to impose
such a mandatory duty “as a titational matter™ because Congress 's implementation of a mandatory duty
might infringe on the Exceutive’s ability to use its discretion in the immigration law context to “take Care
that the Laws be faithfully execcwted.” Jd; see U.S. Const. art. If, § 3. The Court finds this argument
unavailing given the Supremc Court’s recognition of Congress’s broad power in the area of immigration law.
See supra Part 11LA.1.c. (discussing congrossional power in the area of immigration faw),
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Having determined that 8§ U.S.C. § [225(0)}2)A) requires the initiation of removal
proceedings whenever an immigration officer encounters an “applicant for admission™ who is not
“clearly and beyond a doubt entitled to be admitied,” the Court now turms 1o the ssue of whether
relief’is available under the Declaratory Judgment Act.

2. Declaratory Judgment Act

Plaintiffs ultimately seek a declaratory judgment to the effect that the Directive and refated
provisions of the Morton Memorandum are uniawful and in violation of various statutes and the
Constitution of the United States, along with an injunction preventing Defendants from

mmplementing or enforcing the Directive or aking any adverse action against Plaintiffy for not

following the Directive, Pls.” Am. Compl. §% A-F, ECF No. 15. The Declaratory Judgment Act
provides: “In a case of actual controversy within its jurisdiction, . . . any court of the United States,
upon the filing of an appropriate pleading, may declare the rights and other legal relations of any
interested party seeking such declaration, whether or not further relief is or could be sought.” 28
U.S.C. § 2201(a). The Declaratory Judgment Act is not an mdependent source of subject matter
jurisdiction, but merely provides additional remedies. See Farnest v. Lowentriti, 690 F.2d 1198,
1203 (5th Cir. 1982). It permits an award ol declaratory retief only when there is another basis tor
jurisdiction present. TTEA v. Ysieta del Sur Pueblo, 181 F3d 676, 681 (5th Cir. 1999). The
existence of an “actual controversy” in a constitutional sensc is necessary to sustain jurisdiction
under the Declaratory Judgment Act. Aetra Life Ins. Co. v. Haworth, 300 TS, 227, 239-40(1937);
Nat'l Rifle Ass’n of dAm. v. Magaw, 132 F.3d 272, 279 (6th Cir. 1997). The district court must
determine “whether the facts alleged, under all the circumstances, show that there is a substantial

controversy, between parties having adverse legal interests, of sulficient immediacy and reality to

[
i
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warrant the issuance of a declaratory judgment.” Medlimmune, Inc. v. Genenteck, Ine., S4911.8. 118,
127(2007). The plaintifl must have suffered “an invasion of a legally protected interest,” which is
“waditionatly thought to be capable of resotution through the judictal process,” and is cuarrently fit
for judicial review. Magew, 132 F.3d at 280 (quoting Lujan v. Defenders of Wildlife, 504 1U.S, 555,
360 (1992), and Flast v Cohen, 392 US. 83, 97 (1968)).

The Court previously determined that Plaintiffs have suffered an invasion of a legally
protected interest that is capable of resolution through the judicial process, because they face the
threat of disciplinary action if they issue an NTA to a Directive-cligible alien.” See Order 18-24,

22 n.5, Jan. 24, 2013, ECF No. 41; see also Pls.” Am. Compl. € 50, ECF No. 15; App. Pis.” Resp.

' The Code of Federal Regulations provides that “[a]ny immigration officer, or supervisor thereof,
performing an inspection of an arriving alien at a port-of-entry may issue a notice to appear to such alien.”
§CF.R.§239.1(a). Inaddition, a specific list of “officers, or officers acting in such capacity, may issue a
notice to appear’ at locations other thana port-of-entry. Jd. Immigration enforcement agents and deportation
officers are not specifically listed as having authority to issue NTAs. See generelly id. However, subsection
41 states that “[oJther officers or eraployees of the Departiment or of the United States who are delegated the
authority as provided by & R. 1.2 to issue notices 1o appear” may issuc NTAs. fd. § 239(a)(41). In§
35.6. the Secretary of DHS has specifically delegated “inunigration officers” the authority to issue
362, which 1s an NTA, “[i[f, in accordance with the provisions of [8 US.C. § 1225(b){2XAY], the
examining immigration officer detains analien for a procecding before an imarigration judge under [8 U.S.C
§ 122917 RC.F.R.§235.00a)1)(1). Thisregulation specifically gives immigration enforcement agents and
deportarion officers the authority o issue NTAs in the circumstances described in Section 12250 2)(A).
See 8 CFR.§ 1.2 (defining the term “immigration officer™ to include immi gration enforcement agents and
deportation officers).

Defendants assert that Plaintiffs are not harmed by the Directive andrelated provisions of the Morton
Memorandum because inmigration enforcement agents and deportation officers are not authorized to issue
NTAs. Defs.” Opp'n Appl. Prelim. Inj. 10, ECF No. 34, At the hearing oa Plaintiffs’ Application for
Preliminary Injunction, Defendants presented a December 3, 201 1 Memorandum by Gary Mead discussing
the delegation of authority to issue NTAs. See Gov't Ex. 4 (Mead Memorandum). However, this
memorandium relates to Scction 287(g) apreements with state governments and is inapplicable to the issues
presented in the present case. See generally id.; see also 8U.S.C.§ 1357(g). Intheir oppositionto Plaintifs*
Application for Preliminary Injunction and at the April 8, 2013 hearing, Defendants provided no authority
indicating that immigration enforcement agents and deportation ofticers do nothave authority to issue NTAs
pursuant to Section 1225(b%2WA). See generally Defs.” Opp’n Appl. Prelim. Inj. ECF No. 34; Hr'g Tr. (At
the April 8, 2013 hearing, the Court gave the parties as much time as they thought they nceded to present
their arguments and supporting asthority.).
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Mot. Dismiss Ex. 3 (Doebler Aff.) 9% 2-9. ECF No. 31; id. Ex. 2 (Engle AfT.)99 8, 20; Defs.” Opp'n
Appl. Prelim. Inj. Attachment G (Ellis Dect.), Ex. B (Doebler Notice of Proposed Suspension), ECF
No. 34-7; id. Attachment G (Ellis Decl), Ex. C (Dochler Deciston on Proposcd Suspension).
Accordingly, the only thing left to determine is whether the issues are currently fit for judicial
review.

In Abbott Laboraiories v. Gardner, the Supreme Court permitted the petitioner drug
companies and their association to chalienge regulations pronmigated by the Commissioner of Food
and Drugs designed to implement Iabeling provisions of the Federal Food. Drug. and Cosmetic Act,
387 U.S. 136, 152 (1967). The Supreme Court held that the issues presented were “appropriate for
judicial resolution at this time™ becanse “the issue tendered was a purcly legal one,” and “the impact
of the regulations upon the petitioners [was] sufficiently direct and immediate.” Id. at 148, 152, The
Supreme Court aHlowed the petitioners to pursue relicf under the Declaratory JTudgment Act even
though none of ther had heen prosccuted for failure o comply with the chalienged regutations. Jd.
at 152~54; sec also Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 581 (1965} (finding
clatms sufficiently ripe for judicial review where the issues involved purely legal questions and the
threat of harm was “certainly impending™).

The Court finds the prosent situation analogous to that presented in Gardrer. Plaimitfs’
causcs of action require an analysis of whether the Directive and refated portions of the Morton
Memorandum arc consistent with (1) federal law, (2) the separation-of-powers doctrine, (3) the
Executive’s duty under the Constitation to take care that the laws are faithfully executed, and (4) the
Administrative Procedure Act. See Pls,” Am. Compl. €967-80, 92116, ECF No. 15. Thesecanses

of action present primarily tegal issues that are the appropriate subject matter of a declaratory

3%
-1
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judgment action. Additionally, the impact of the Dhrective and related portions of the Marton
Memorandm is “sufficiently dircct and immediate,” because Plaintiffs face the threat of disciplinary
action 1f’ they issue an NTA to a Directive-cligible alien. See Order 18-24, 22 n.5, Jan. 24, 2013,
ECF No. 41; see also Pls.” Am. Compl. € 50, ECF No. 15; App. Pls.” Resp. Mot. Dismiss Ex. 3
{Docbler A1) 9% 2-9. LCF No. 31; id. Ex. 2 {Engle AfF) 99 &, 20; Defs.” Opp™n Appl. Prelim. Inj.
Attachment (v (Ellis Decl.), Ex. B {Dochier Notice of Proposed Suspension), ECF No. 34-7; id.
Attachment G (Eflis Decl.), Ex. C (Doebler Decision on Proposed Suspension). Accordingly, the
Court finds that the issues presented are “fit for judicial review,” and relief pursuant to the
Declaratory Judgment Act is available to Plaintiffs."”* The Court will now turn to the issue of this
Court’s jurisdiction under the Administrative Procedure Act to review the Dircctive and the Morton
Memorandum.
3. Administrative Procedure Act

Plaintiffs argue that the Directive and refated provisions of the Morton Memorandum violate
the Administrative Procedure Act (*AFA”) by conferring a benelit without appropriate regulatory
implementation. Br. Supp. Pis.” Appl. Prelim. Inj. 15-22, ECF No. 26. Specifically, Plaintiffs
contend that the Directive’s establishment of criteria for exception from removal and definition of
a class with affirmative eligibility for benefits is essentially a “rale” under the APA that must be

promuigated through the formal rulemaking procedure, Jdf. ar 16. Plaintifts arguc that because the

24

While the Court has found that relief pursuant w the Declaratory Judgment Act is available to
Plaintiffs on all their remaining causes of action, this Order only addresses the issuance of a preliminary
injunction based on Plaintiffs’ likelihood of success on the merits of their first and sixth causes of action.
See Pls.” Am. Compl. 9% 67-73, ECF No. 15 (asserting that the Directive and related provisions of the
Morton Memoraadum violate federal statutes requiring the initiation of removal proceedings); id §4 11016
(asserting that the Directive and related provisions ot the Morton Memorandum violate the Administrative
Procedure Act).

28
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Secretary of Homeland Security has not complied with the APA’s miemaking procedure, the
Directive and Morton Memorandum violate the APA. Defendants argue that this Court lacks
junisdiction to review Plaintiffs’ APA claims because the decision whether to initiate removal
proceedings is a matter committed to agency discretion. Defs.” Opp n Appl. Pretim. Inj. 12-16, ECF
No. 34. Defendants also contend that the Dircctive and Morton Memorandum reflect general
stateirents of policy by the agency, which are not subject to notice and comment and the
requirements of the rulemaking process. 4. at21. Detendants additionally argue that the Directive
and Morton Memarandum do not confer any benefits, but simply provide guidance on situations
where deftrred action would be appropriate.

a. Whether the Court Has Jurisdiction Under the APA

The Court must first address its jurisdiction to review the Directive and the Morton
Memorandum under the APA. Defendants arguc that this Courtlacks jurisdiction because the TNA
grants broad discretion to the Executive Branch, including the decision to initiate removal
proceedings. Defs.” Opp’n Appl. Prelim. Inj. 14, ECF No. 34. Plaintiffs recognize that the
Executive Branch has discretion to determine its immigration law enforcement priorities, but they
contend judicial review is available in the present case because Congress has explicitly removed the
Executive’s discretion to initiate removal proceedings in 8 U.S.C. § 1225. Pls.” Reply Appl. Prelim.
Inj. 4 -6, CCF No. 36, The Court finds that jurisdiction exists to review the Directive and related
provisions of the Morton Memorandum.

The Supreme Court addressed “the extent to which a decision of an administrative agency
to exercise its *discretion” not to undertake certain enforcement actions is subjectto judicial review™

under the APA i Heckler, 470 U.S. at 823. The APA’s provisions for judicial review of agency

29
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actions are contained in 5 U.S.C. §§ 701-706. See id. at 828. “Any person “adverscly affected or
aggrieved” by agency action . . ., “including a failure to act,” is entitled to “judicial review thereof,
as long as the action is a “final agency action for which there 18 no other adequate remedy in a
court.”” Jd. {quoting 5 U.S.C. §§ 702, 704). Section 706 governs the standards a court is to apply
when reviewing agency actions. See 5 ULS.C. § 706. “But before any review at all may be had, a
party must first clear the hurdie of § 701(a).” Feckler, 470 U.S. at 828. Section 701 states that the
chapter on judicial review “applics, according to the provisions thereof, except to the extent that--
{1y statutes preclude judicial review; or (2yagencyaction is committed to agency discretion by law.™
S LS.C. § 701(a). When the statute at issue does not expressty preclude judicial review ol agency
acttons, the court must analyze whether judicial review is available under Section 701(a)2). “[E]ven
where Congress has not affirmatively precluded review, review is not to be had if the statute is drawn
so that a court would have no meaningful standard against which to judge the agency’s exercise of
discretion.” Heckfer, 470 LLS. at 830, An agency’s decision not to take enforcement action is
“presumed immune from judicial review under § 701(a)(2).” Id. at 832. However, this presumnption
may be rebutted “where the substantive statute has provided guidelines for the agency to tollow in
cxercising its enforcement powers.” Jd. at 832 33. 1f Congress has “indicated an intent to
circumscribe agency enforcement discretion, and has provided meaningful standards for defining the
limits of that dizcretion, there is *faw to apply” under § 701(a)(2), and cowrts may require thar the
agency follow that law,” X at 83435, If Congress has not done so, “then an agency refusat to
mstitute proceedings is a decision ‘committed to agency discretion by law” within the meaning of”

Section 701(a)2), and judicial review is unavailable, Id, at 835,
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In Dunfop v. Buchowski, a union employee brought suit under the Labor Management
Reporting and Disclosure Act (“"LMRDA™) asking the Secretary of Labor to investigate and [ile suit
to setaside a undon election. 421 U.S. 560, 563-64 (1975). The LMRDA provided that, upon filing
of a complaint by a union member, *[t]he Secretary shall investgate sach complaint and, if he finds
probable cause to believe that a violation . . . has occurred . . . he shall . . . bring a civil action . .. ."
29 U.S.C. § 482, The Supreme Court held that judicial review of the Secretary’s decision not to
bring a civil action was available, because “the language of the LMRDA indicated that the Secretary
was required to tile suit if certain “clearly defined’ factors were present.” Heckler, 470 U.S. at 834
(quoting Bachiowski v. Brennan, 502 F.2d 79, 87-88 (3d Cir. 1974)); see Dunfop, 421 U.S. at
567-68. The statute at issue in Dundop “quite clearly withdrew discretion from the agency and
provided guidelines for exercise of its enforcement power.” Heckler, 470 1S, at 834. Therefore,
fudicial review was available. I

It Heckder v, Chaney, the Supreme Cowrt addressed the extent to which determinations by
the Food and Drug Administration (“FDA™) not to exercise its enforcement authority over the use
of drugs in interstate commerce may be judiciatly reviewed. /o at 828. The Federal Food, Drug,
and Cosmetic Act (“FDCA™) contained a gencral enforcement provision providing that **{t}he
Secretary is autharized to conduct examinations and investigations . .. .7 [d. at 835 (quoting 21
U.S.C. § 372). The provision addressing injunctions provided “no indicarion of when an injunction
should be sought,” and the provision providing for seizures of offending food, drug. or cosmetic
articles stated that the offending items “*shall be lable w be proceeded against.™ X, (quoting 21
U.S.C.§§ 332, 334). The provision providing for criminal sanctions provided that “any person who

violates the Act’s substantive prohibitions ‘shall be imprisoned .. . or fined.™ L. (quoting 21 1T1.5.C.

31
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§ 333). The Supreme Court held that this language did not mandate criminal prosecution of every
person who violated the FDCA, “particularly since the Act chargefd] the Scecretary only with
recommending prosecution,” and any criminal prosccutions had to be initiated by the Attomey
General. 7d. Unlike the statute at issue in Dunlop, the statute in Heekler did not “clearly [withdraw]
discretion from the agency and provide[] guidelines for exercise of its enforcement power.” [d. at
R34.-37.

In the present case, Plaintiffs are challenging DHS and ICE’s decision not to issuc NTAs and
mitiate removal procecdings against aliens who satisty the criteria set out in the Directive and the
Mortonr Memorandum. Because the INA does not expressly preciude judicial review over the
agency’s decision not to initiate removal proceedings, the Court must determine whether there is
“law to apply” under Section 701 (a)(2) so that the Court has jurisdiction *to require that the agency
follow that law.” See Heckler, 470 US. at 834-35. The Court finds the statute at issoe in the
present case akin to the one at issue in Punlop.

As discussed previousty, the Court finds that Section 1225(b)(2)A) clearly defines when
mspecting immigration officers are required to initiate removal proceedings against an atien. See
supraPartIIL.A.1.b. Congresshas used the mandatory term “shall” to describe immigration officers’
duty to initiate removal proceedings, and the statute sets out a detailed scheme for when initiation

gs s required.” Compare 8 U.S.C. § 1225(b)(1) with id. § 1225(b)(2), The

o

of removal proceadin

specific exceptions to the initiation of removal proceedings required by Section 1225(b)X2)(A)

Y Atthe hearing on Plaintifts’ Application for Preliminary Injunction, Defendants did not dispute
that the use of the term “shall™ is typically used to impose a mandatory duty. See Hr'g Tr. However,
Defendants argued that Section [225(b)(2)(A) did not provide specific enough standards to remove DHS"s
discretion with regard to when to initiate removal proceedings. See id.
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further define when immigration officers must initiate removal proceedings. Seeid. § 1225(b)2)(B),
{C). Given the use ol the mandatory term “shall,” the structure of Section 1225(b) as a whole, and
the defined exceptions to the mitiation of removal proceedings located in Sections 1225(b)2X3) and
{C), the Court finds that Scction 1225(b}(2)(A) provides clearly defined factors for when inspecting
immigration officers are required to initiate removal proceedings against an alien, just as the statute
at issue in Dunlop provided certain clearly defined factors for when the Secretary of’ Labor was
required to file a ctvil action. See Heckler, 470 US . at 834 {quoting Bachowski, 502 F 2d at 87 88);
Dunlop, 421 U.S. at 567-68. Accordingly, the Court finds that there is “law to apply” so that
judicial review is available to ensure that DHS complies with the law pursuant to 5 U.S.C.
§ 701¢a)2). See Heclder, 470 U.S. at 834-35.

b, Whether Plaintiffs Are Entitled to Relief Under the APA

Having found that Plaintilfs have cleared the jurisdictional hurdie of Section 701(a), the
Court must now determing if Plaintiffs are entitled to relief pursuvant to the APA. As stated
previously, “[a]ny person ‘adversely affected or aggrieved’ by agencyaction. . ., “includinga failure
toact,” is entitled to *judicial review thereof,” as long as the action is a “final agency action for which
there is no other adequate remedy in a court.”™ Heckler, 470 ULS, at 828 (quoting 5 U.S.C, §§ 702,
704). Once those statutory requirements are satistied, the court reviewing the agency’s action shall:

hold unlawful and set aside agency action, findings, and conclusions
found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary w constitutional right, power, privilege, or immunity;
{C) in excess of statutory jurisdiction. authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by faw;
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(E) unsupported by substantial evidence in a case subjcet to
[Slections 556 and 357 of this title or otherwise reviewed on the
record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to
triaf de novo by the reviewing court.

SUS.C. § 706(2).

The Court has atready determined that Plaintifts are adversely affected or aggrieved by the
Directive and Morton Memorandum. See Order 21-22, Jan. 24, 2013, ECF No. 41. For agency
action to be “final,” two conditions must be satisfied. Bennett v. Spear, 520 US, 154, 177 (1997),
“First, the action must mark the “consummation” of the agency’s decisionmaking process - it must
not be of a merely tentative or interlocutory nature.” i, at 177-78 (internal citation omitted).
Second, “the action must be one by which ‘rights or obligations have been determined,” or from
which “legal consequences will flow."™ Id. at 178 (quoting Port of Boston Marine Terminal Ass '
v. Rederiaktieholaget Transatlantic, 400 U.S. 62, 71 (19703). The Court finds that the Directive and
related provisions of the Morton Memorandurn are sufficiently final to wamrant judicial review. First,
DHS has already begun implementing the Directive and related provisions of the Morton
Memorandum by granting deferred action to individuals who satisty the criteria set forth in the
Dircctive. See Pls.” Ex, 10 (Deferred Action for Childhood Arrivals Process); Pls.” x. 14 (Nat']
Standard Operating Procedures (SOF) Deferred Action for Childhood Arrivals (DACA)). This
indicates that the Directive and related provisions of the Morton Memorandum are not *merely
tentative or interfocutory”™ in nawre. Sce Beanetr, 5320 U.S. at 177-78. Second, the Directive sets
forth specilic criteria that must be satisfied before an individual is considered for an exercise of
prosecutorial discretion. See Pls.” Am. Compl. Ex. | (Directive}, at 1, ECF No. 15-1. If the eriteria

of the Directive are satisfied, ICE agents are instructed to defer action against the alien “fora period
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of two years, subject to renewal.™ Jd. at 2. Legal consequences flow from a grant of deferred action,
because “an individual whose case has been deferred is not considered to be unlawlully present
during the period in which deferred action is in effect.” Mot Supplement R. on Appl. Prefim, Tnj.
Attach. 1 (Jung Decl.), Ex. A (USCIS Frequently Asked Questions), at 2, ECF No. 39-1. Additional
legal consequences flow from the Directive and related provisions of the Morton Memorandum,
because if Plaintifts comply with Scction 1225 and issue an NTA to a Directive-eligible alien, they
face the threat of disciplinary action. See Order 18-24, 22 n.5, Jan. 24, 2013, ECT No. 41; see also
Pis.” Am. Compl. § 50, ECF Ne. 15; App. Pls.” Resp. Mot, Dismiss Ex. 3 (Docbler A1) 99 2-9,

ECF No. 31; id. Ex. 2 (Engle Aff)

8, 20; Defs.” Opp’n Appl. Prelim. Inj. Attachment G (Ellis
Decl.). Ex. B (Docbier Notice of Proposed Suspension), ECF No. 34-7; id. Attachment G (Ellis
Decl.), Ex. C (Docbler Decision on Proposed Suspension). Accordingly. the Court finds that the
Directive and related provisions of the Morton Memorandum constitute “final agency action” for
which judicial review is available. See 5 11.S.C. § 704.

As cxplained below, the Court cannot determine the threshold issue of whether “there is no
other adequate remedy in a court”™ at this time. The Court will complete its analysis of the merits of
Plaintiffs” AP A claims after the parties have addressed the remaining furisdictional issues before the
Court.

B. Threat of Irreparable Harm in the Absence of Preliminary Relief

To obtain a preliminary injunction, Plaintitfs must demonstrate a “likelihood of substantial
and immediate irreparable injury.” See O 'Shea v. Littleton, 414 1.8, 488, 502 (1974). They must
demonstrate that irreparable injury is ikefy in the absence of an injunction, rather than a mere

possibility. See Winter v. Natural Res. Def. Council, Inc., 555 11.8. 7,22 (2008). There mustbe a

(%)
N
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showing ol a real or immediate threat that the plaintiffs will be wronged in the future. See City of
Los dngeles v, Lvons, 461 1.5, 95, 111 (1983,

Defendants contend that this Court lacks jurisdiction over Plainti(Ts° claims becaunse Plaintifls
have essentially alleged federal employment disputes that may proceed onty under the Civil Service
Reform Act (“CSRA"). Defs.” Opp’n Appl. Prelim. Inj. 16, ECF No. 34 (citing 5 U.S.C.
§ 7103(a)(9KCXii)). Defendants previously raised this issue in a footnote in their Motion to Disniiss
and addressed the argument further in their reply brief. See Defs.” Mot. Dismiss 11 n.3, ECIF No.
23; Defs.” Reply Mot. Dismiss 5, ECF No. 33. They again addressed this issue in their opposition
to Plaintifl"s Application for Preliminary Injunctive Relief, but in no greater detail thanat the motion
o dismiss stage. See Defs.” Opp™n Appl. Prelim. Inj. 16, ECF No. 34, Atthe hearing on Plaintiffs’
Application for Preliminary Injunction, the partics presented new facts that bear on the application
of'the CSRA, including details about Plaintiff Crape issuing a demand to bargain under Collective
Bargaining Agreemnent 2000, to which Plaintiffs are partics. See Hr'g Tr.; see also Defs.” Qpp'n
Appl. Prelim. Inj. Attach. <& (Elfis Decl.), Ex. A (Agreement 2000 Between U.S. Immigration and

Naturalization Service and National Immigration and Nawralizarion Service Couneil). ECF No.

This is an inadequate way to address the Court’s jurisdiction. The Court previously criticized
Defendants” faifure to adequately raise the issue of whether the CSRA precludes this Court’s
jurisdiction in its Order Granting inn Part and Denying in Part Defendants” Motion to Dismiss. See
Order 32-33, Jan. 24, 2013, ECF No. 41. Presenting piecerneal arguments in a footnote in their
motion to dismiss, i their reply brief, in their opposition to Plaintiffs® Application for Preliminary

Injunction, and then entirely new arguments at an evidentiary hearing is an inappropriate way to
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challenge jurisdiction. In the Fifth Circuit, a party waives any issues that are inadequately briefed.
United States v. Martinez, 263 F.3d 436, 438 (Sth Cir, 2001); Regmiv. Gonzales, 137 F. App'x 673,
676 (5th Cir. 2005) {per curiam). However, the issuc ol a federal court’s subject matter jurisdiction
cannot be waived, See Fed. R. Civ. P. 12(h)(3); Coury v. Prod, 85 F.3d 244, 248 (5th Cir. 1996)
(citing City of Indianapolis v. Chase Nut'l Bank, 314 1.8, 63, 76 (1941)). The CSRA issue could
affect the Court™s determination of whether “there is no other adequate remedy i a court” so that
relief is available under the APA, whether there is a threat of irreparable harm in the absence of
preliminary relief, thus making a preliminary mjunction appropriate, and whether the Court has
jurisdiction to hear this case at all. While ordinarily the issue would be watved, because the CSRA
could potentially affect jurisdiction the Court finds it necessary to address the issue and require
additional briefing from the parties."

IV. CONCLUSION

Accordingly, the Court hereby defers rubing on Plaintiffs” Application for Prelaninary
Injunction until the parties have submitted additional briefing.

Itis hereby ORDERED that the parties must submit supplemental briefs, not to exceed 15
pages in length, addressing the effect of the Collective Bargaining Agreement and the CSR A on the
Court’s jurisdiction to hear the case. The partics must provide citations to refevant authority in
support of their propositions, including citations to the relevant provisions of the Collective
Bargaining Agreement. See Castro v. McCord, 259 F. App’x 664, 666 (5th Cir. 2007) {requiring

citations to relevant authority). The parties shall file their respective bricfs on orbefore May 6,2013.

" The Court will address the third and fourth factors required to obiain a preliminary

injunction—whether the balance ofequities tips in Plaintiffs” favorand whether aninjunction is inthe public
interest--after the Cowrt addresses the CSRA’s effect on jurisdiction.

7
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80 ORDERED on this 23rd day of April, 2013,

LO"Connal -~ )
UNITED STATES DISTRICT JUDGE

B
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Mr. KiNG. And I'd ask you then, Mr. Crane, if you could speak
to the Crane v. Napolitano case as far as the decision so far and
the impending decisions that we think will be made.

Mr. CRANE. Just basically that the case is not just about DACA.
It’s also about the prosecutorial discretion memorandum. It’s been
characterized incorrectly, I think, in the media, as well as in some
of the meetings that we have had here. So basically it impacts al-
most every person that we come in contact with as ICE agents,
that we’re being told not to arrest these individuals. The judge’s
preliminary decision has been that we are correct in our legal posi-
tion, that it’s illegal for the Administration, political appointees to
tell us to not to follow the laws enacted by Congress. And the case
actually hinges at this point not on a critical point of law, but
whether or not we as Federal employees can sue the Federal Gov-
ernment.

Mr. KING. Now, if this Congress should pass legislation that di-
rects the executive branch to enforce a law—for example, local law
enforcement enforce the law—if they direct that those persons that
then are interdicted be placed into deportation proceedings, what-
ever might come out of this Committee, whatever might come out
of this Congress, whatever might be agreed to in a conference com-
mittee between the House and the Senate, can you imagine how
the Congress could change the position of the President to defy im-
migration law? Would new law be treated the same? Or what
would be the distinction that you’ve see between this bill that’s be-
fore us today and the actual statute that the President has defied?

Mr. CRANE. I'm sorry, sir. I don’t completely understand.

Mr. KiING. If the President won’t enforce existing law, why would
we expect him to enforce new law?

Mr. CRANE. We absolutely don’t. And, you know, we have been
very open about this in the past. We had problems with this under
previous Republican administrations as well. I think it’s been espe-
cially egregious under this one. But it’s something that has to be
addressed by Congress. We can’t depend on our next President en-
forcing a law instead of creating a law. We have to create laws that
are going to make the executive do their job.

Mr. KING. I want to thank all the witnesses for your testimony.
It’s been compelling. And I want to let especially those most per-
sonal of experiences that you have relived the pain, I want to
thank you especially for that. And I will tell you that the emotion
within all of us, on whichever side of the aisle we're on, our hearts
and our prayers are with you. And I believe we have an obligation
as alNation to square away the rule of law, protect the American
people.

And I ask the question of this inertia for amnesty, why? Why
would we do this? How would Americans benefit from this? We
should have an immigration policy that is designed to enhance the
economic, the social, and the cultural well-being of the United
States of America.

This concludes today’s hearing. Thank you all again, the wit-
nesses, for attending.

Without objection, all Members will have 5 legislative days to
submit additional written questions for the witnesses or additional
materials for the record.
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This hearing is now adjourned.
[Whereupon, at 6:25 p.m., the Committee was adjourned.]

O
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