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DEPARTMENTS OF LABOR, HEALTH AND
HUMAN SERVICES, EDUCATION, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
2014

TUESDAY, MARCH 19, 2013.

TOP MANAGEMENT CHALLENGES AT THE DEPART-
MENTS OF LABOR, HEALTH AND HUMAN SERVICES,
AND EDUCATION: PERSPECTIVE FROM THE INSPEC-
TOR GENERAL

WITNESSES

ELLIOT P. LEWIS, ASSISTANT INSPECTOR GENERAL FOR AUDIT, OF-
FICE OF INSPECTOR GENERAL, U.S. DEPARTMENT OF LABOR

KATHLEEN S. TIGHE, INSPECTOR GENERAL, U.S. DEPARTMENT OF
EDUCATION OFFICE OF INSPECTOR GENERAL

DANIEL R. LEVINSON, INSPECTOR GENERAL, U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Mr. KINGSTON. Good morning.

Today we will hear from three of our inspectors general about
top management challenges facing the Department of Labor,
Health and Human Services, and Education. Taken together, these
agencies oversee more than $700 billion in taxpayer funding every
year. Obviously, this includes mandatory payments in Medicare
and Medicaid. And our focus here today is on discretionary pro-
grams.

But since you have so much of the tax dollar at your disposal,
any ideas you have on the mandatory we are certainly open to. But
in addition to catching fraud, uncovering waste, your offices makes
recommendations to improve the effectiveness, efficiency, and in-
tegrity that Americans rely on every day.

I think most members of Appropriation always like to hear IG
reports. One of frustrating things, though, is you hear about, you
know, unbelievable waste. And then it always seems like there is
a 2-year lag from the report of it to the correction of it. And often
you wonder, well, did it actually get corrected or will we be sitting
here again next year hearing another report that, you know, says
that it 1s still going on.

So I look forward to your testimony. And I will yield to the Rank-
ing Member, Ms. Roybal-Allard.

Ms. ROYBAL-ALLARD. Thank you, Mr. Chairman.

And welcome to the witnesses. And thank you for all the work
that you do.
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Our subcommittee ranking member, Rosa DeLauro won’t be with
us today because she has the honor of participating in the official
House delegation to the inauguration of Pope Francis. And she has
asked me to take the lead for our side in her absence.

In these times of shrinking budgets, it is very important that we
all do our best to make sure that public funds are used effectively
%nd that fraud and waste are reduced as much as they possibly can

e.

As we talk about fraud, waste, and abuse, though, we should re-
member that a broad range of things fall into those categories. It
is not just individuals trying to get benefits they aren’t entitled to,
though so often that is what we hear the most about in Congres-
sional debates. As the inspector general report reminds us, we also
have problems with hospitals overcharging Medicare; drug compa-
nies improperly marketing their products; for-profit companies in
the higher education business taking advantage of student aid pro-
grams, and so on. As we go after fraud and abuse, we should be
going after all of it, whether it is perpetuated by ordinary people
or by large corporations.

This hearing is also about management challenges more gen-
erally. Keeping people from stealing from—stealing from or abus-
ing government programs is an important part of that, but it is just
one part. I hope we will also talk today about other kinds of man-
agement challenges identified by the IGs, challenges of trying to
make sure programs do what they are supposed to do and in pro-
tecting and assisting people and helping solve national problems.
All of these challenges get more difficult as budgets shrink.

On top of past budget cuts, we now have sequestration. The
budget resolution the House will consider this week would impose
another round of even deeper cuts as well as calling for long-term
reductions in the Federal workforce. The reality will be that we
will have fewer and fewer people to do all the reviewing and moni-
toring and scrutinizing that the inspector generals are recom-
mending. In short, we have lots of issues for today’s hearing.

Thanks to the three IGs for being here, and I look forward to
hearing your testimony.

Mr. KINGSTON. And as I understand it, we will start with Mr.
Lewis. Is that correct?

Floor is yours.

Mr. LEWIS. Good morning, Chairman Kingston, Ranking Member
Roybal-Allard. Thank you for the opportunity to discuss the func-
tions of the Department of Labor that we have identified in our
Top Management Challenges Report as particularly vulnerable to
mismanagement, waste, or abuse.

As requested, I will focus my testimony on those challenges re-
lated to various employment and training programs and the For-
eign Labor Certification Program. Over the past several decades,
the OIG has reported on the department’s challenges to ensure
that its grant programs are successful in training and placing
workers in suitable appointment. Specifically, the department had
difficulties in actively overseeing the grant-making and execution
process, securing quality employment and training service pro-
viders, ensuring that performance expectations are clear, obtaining
accurate and reliable data to measure grant and program success,
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and, most critically, ensuring that training leads to placements and
related jobs that also pay a living wage.

Audits to major grant programs over the past 5 years illustrate
these difficulties. For instance, our audit of the High Growth Job
Training Initiative, designed to help workers acquire needed skills
for jobs in industries, such as healthcare, biotechnology showed for
these mostly noncompetitive grants that performance expectations
were unclear, and in many cases, we could not determine whether
goals were met. Even when grantee agreements had more clarity,
we determined that grantees did not meet objectives with respect
to training and placement goals, product completion and delivery,
and they did not track outcomes.

The lack of clarity this these grants called into question the rigor
of DOL’s review and merit of the department’s decision to award
the grants, particularly, those which were awarded noncompeti-
tively. In another example, our audit of the Recovery Act Green
Jobs Program found that with 88 percent of the extended grant pe-
riods expired, only 38 percent of those trained were placed in jobs,
and only 16 percent of the collective job retention goal was met by
grantees. Notably, almost half of the training provided consisted of
only one to 5 days of training. We have also found limited informa-
tion regarding the value of most of the 70,000 credentials partici-
pants received, 92 percent of which were classified simply as cer-
tificates.

Another challenge of the department is to ensure the success and
financial stewardship of the Jobs Corps program. As the sub-
committee is aware, most recently, Jobs Corps has been addressing
budget overruns that are impacting operations and which are the
subject of an ongoing audit. Our audit is looking at why these
budget overruns occurred, what financial control weaknesses allow
them to happen, what changes the department has made, and what
changes may still be needed to ensure this does not happen again.
Barring any unforeseen circumstances, we expect this audit to be
completed in May.

As detailed in my full statement, our top management challenges
report has consistently document the department’s difficulty in en-
suring Job Corps’ quality of residential life and in measuring and
obtaining desired outcomes. We have also reported that procure-
ments are not always properly competed to ensure best value to
Job Corps. For example, recent audits of their procurement activi-
ties at seven centers operated by five different contractors found
that none of the centers consistently ensured best value to the Fed-
eral Government when awarding subcontracts and purchase orders
totaling $17 million.

The OIG has also reported on the department’s challenge in ad-
ministering its Foreign Labor Certification Programs, which has
been an ongoing concern of the OIG since the mid-1990s. Our latest
audit work continues to identify the need for a more active, mean-
ingful role for the department in ensuring the integrity of the these
programs. Most recently, we have identified systemic weaknesses
in the H-2B program self-attestation system used by employers in
support of their labor certification application requests. In many
cases, employers could not document their recruitment efforts to
hire U.S. workers, that workers were paid the wages set that em-
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ployers agreed to pay, and that they notified the department of im-
migration-related matters, such as foreign workers’ departure prior
to the end of employment period.

Our audit also showed the department conducted only limited-
scope audits of applications after they were approved, and they did
not begin the audits until 6 months after the foreign workers’ em-
gloyment period ending, thus limit accident the value of these au-

its.

Finally, my full statement also details some of the concerns we
have raised with the department’s administration of the programs
designed to assist veterans in transitioning from the military to the
civilian workforce.

Mr. Chairman, thank you for the opportunity to testify on the de-
partment’s top management challenges. This concludes my state-
ment. And I would be pleased to answer any questions that you or
members of the subcommittee may have.

[The information follows:]
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WRITTEN TESTIMONY OF
ELLIOT P. LEWIS
ASSISTANT INSPECTOR GENERAL FOR AUDIT
OFFICE OF INSPECTOR GENERAL
U.S. DEPARTMENT OF LABOR

Before the House Committee on Appropriations; Subcommittee on Labor, Health and
Human Services, Education and Related Agencies
March 19, 2013

Good morning, Mr. Chairman, Ranking Member, and Members of the Subcommittee.
Thank you for the opportunity to discuss those functions of the Department of Labor we have
identified in our Top Management Challenges Report as particularly vulnerable to
mismanagement, waste, or abuse. As requested, | will focus my testimony on those challenges
related to employment and training programs including the Workforce investment Act (WIA), Job
Corps, and Veterans' Employment and Training programs, as well as management issues
related to foreign labor certifications. The views expressed today are of the OIG as an
independent entity within DOL, and may not reflect the Department's position.

Employment and Training Grants Management

Over the past several decades the OIG has reported on the Depariment’s challenge in
ensuring that grant programs are successful in training and placing workers in suitable
employment to reduce chronic unemployment, underemployment, and reliance on social
payments by the population it serves. Our audit work has documented the difficulties
encountered by the Department in providing active oversight of the grant making and grant
execution process; obtaining quality employment and training service providers; ensuring that
performance expectations are clear to grantees and sub-grantees; obtaining accurate and
reliable data to measure grant and program success; and, most critically, ensuring that training
provided by grantees leads to placements in training-related jobs paying a living wage.

Three comprehensive audits of major grant programs over the past five years are
fllustrative of the Department’s challenges in this area. Our audit in 2008 of the High Growth Job
Training Initiative to help workers acquire necessary skills for jobs in high growth industries such
as hea!th care and biotechnology disclosed that the Employment and Training Administration
(ETA) awarded most grants non-competitively and that grantee performance expectations were
unclear. In many cases, we could not determine whether grantees met their goals. Even when

the agreements had more clarity, we determined that grantees did not meet objectives with
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respect to training and placement goals, product completion, product delivery, and required
tracking of outcomes. The lack of clarity in grant proposals that were approved by ETA called
into question the rigor of their review of the proposals and the merit of their decision to award
the grant and to do so non-competitively.

Another example involves the Recovery Act Green Jobs program which was designed fo
train those most affected by the recession for jobs in “green” industries. Our October 2012 audit
found that only 38 percent of those trained were placed in jobs and that, based on the data
available at the conclusion of our field work, only 16 percent of the collective job retention goal
was met by grantees. We also noted that 47 percent of those served already had a job and
while we were told the training was necessary for them to retain or advance their careers, we
found no evidence that they needed Green Jobs training for any of these purposes. Additionally,
we found that almost half of the training provided consisted of 1 to 5 days of training and that 92
percent of “credentials” reported as a training outcome were “certificates,” many of which were
merely certificates of completion. Further, our audit noted significant disparities in job retention
goals proposed by grantees and approved by ETA without any sort of justification. Likewise, a
2011 audit of the WIA Aduit and Dislocated Worker program found that 37 percent of program
participants either did not obtain employment or their employment was unrelated fo the training
that they received. A finding common in all three audits, was the difficulty in obtaining accurate,
reliable, and detailed performance data from grantees, sometimes requiring us to reconstruct
records in order to be able to make assessments to determine what was actually accomplished.

Given that we have continuously identified grant management and program performance
issues over the years, we made specific recommendations for ETA to utilize lessons learned
from the Green Jobs Training Program to ensure WIA grant programs are successful in training
and placing workers in suitable employment. Our recommendations centered on improving
grant making, ensuring funds are only expended on those who are eligible and most in need of
services, assessing and defining the value of “credentials,” clarifying grantee data collection and
reporting expectations, and monitoring grant performance and financial data.

Job Corps Program
Another DOL management challenge is ensuring the success and financial stewardship

of the Job Corps program, the Department's premier education and job training program for
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disadvantaged youth. As the Subcommittee is aware, most recently, Job Corps has been
addressing budget overruns that are affecting program operations, and which are the subject of
an on-going audit. Our audit is examining whether Job Corps’ internal control processes related
to funds management and expenditures, including contracting activities, have been properly
designed and implemented. Specifically, the audit will determine why the budget overrun
happened, what control issues allowed this to happen, what changes the Department has
made, and what additional changes may still be needed to ensure this does not happen again.
We expect the work to be completed in May, barring any unforeseen issues encountered.

With respect to those issues that affect program success, and as we have reported in
our Top Management Challenges Report, our audits have consistently documented the
Department’s difficulty in ensuring the quality of residential life, measuring and obtaining desired
outcomes, and achieving hest value to the government through center procurements.

Residential life is a critical component of the Job Corps student experience and an
important factor in successfully assisting at-risk, disadvantaged youth in turning their lives
around. Our audits have disclosed safety and health hazards, physical maintenance needs, and
a lack of enforcement of disciplinary policies at various centers. While Job Corps has a Zero
Tolerance Policy against violence and drugs, we have identified the need for Job Corps to
ensure that contractors consistently enforce student disciplinary policies. In a series of audits
covering 10 centers run by 6 contractors, we found that centers did not always address
suspected serious misconduct of students, allowing them to remain at the centers. While
maintaining their on-board strength is an important performance measure for contractors, not
enforcing disciplinary policies, to include removing students as warranted, potentially places
other students and staff at risk.

Job Corps also faces difficulties in measuring and obtaining desired program outcomes.
For exampile, a 2011 audit documented problems with job training matches. Specifically, we
found that 3,226 (18%) of the 17,787 placements reported for the periods reviewed either did
not relate, or were poorly related, to the vocational training received (e.g., students trained in
office administration placed in fast food restaurants) and another 1,569 (9%) students were

placed in jobs that required little or no previous skills or experience, such as parking lot
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attendants, janitors, and dishwashers. As a result of these findings, we are conducting follow-up
work in this area.

Our audits have also documented that procurements are not always properly competed
to ensure best value to the program. For example, we recently issued a series of audit reports
on the procurement activities at seven centers operated by five different contractors. We
concluded that none of the seven center operators consistently ensured best value to the
Federal government when awarding sub-contracts and purchase orders totaling $17.1 million.

Veterans’ Employment and Training Service Programs

We have also included as a challenge the Department's programs which provide
services to veterans to prepare them for the civilian job market. These programs are
administered by the Veterans’ Employment and Training Service (VETS). Grants under the Jobs
for Veterans State Grant (JVSG) program provide funding to State Workforce Agencies to assist
veterans in obtaining and maintaining gainful employment. Past audits have found that JVSG
staff needed to do a better job of accurately assessing the needs of veterans and documenting
service activities - particularly for homeless veterans with disabilities.

Veterans are also served under VETS’s Transition Assistance Program (TAP), currently
known as Transition GPS, which provides a three-day workshop offering job search assistance
and related setvices and information. Our 2010 audit found that VETS did not have the
necessary management controls and policies to document and substantiate that participants
reported as served were actually served. We aiso found that VETS did not use measurable
performance goals and outcomes to evaluate program effectiveness and lacked adequate
contracting oversight for TAP workshop services. These deficiencies undermined VETS's ability
to ensure that it was providing a high-quality program to assist veterans in their transition from
military to civilian employment.

Mr. Chairman, because of the magnitude of the Department's employment and training
programs and the related public investment, the OIG continues to initiate audits to identify and
recommend necessary improvements and cost efficiencies.

Foreign Labor Certification Programs

The OIG has also reported on the Department’s challenge in administering the foreign

labor certification process, which permits U.S. businesses access to foreign workers to meet
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their workforce needs, while protecting the jobs and wages of U.S. workers. This process has
been a concern the OIG has raised since the mid-1990's.

Our latest audit work continues to identify the need for a more active, meaningful role for
the Department in ensuring the integrity of its foreign labor certification programs. Collectively,
two audits of the H-2B program issued in 2011 and 2012 identified systemic weaknesses in the
self-attestation system used by employers in support of their labor certification application
requests. For example, our 2012 audit revealed that 27 of the 33 employers in our sample
could not prove they abided by one or more attestations made on their applications. in many
cases, employers could not document: (1) their pre-application recruitment efforts to hire U.S.
workers, (2) that workers were paid the wages promised in employer applications to protect
wage rates of U.S. workers, and (3) that they reported immigration-related matters such as a
foreign worker’s departure prior fo the end of the employment period. Our audit aiso disclosed
that the agency’s post-adjudication audit process was deficient. Among our findings was that
these audits were conducted six months after the H-2B employment period ended, which did not
aliow for any sort of corrective action and, in effect, nullified protections for U.S. workers. We
also found that ETA did not validate foreign worker employment eligibility. It is our opinion that,
collectively, the systemic issues identified in our audits resulted in employers avoiding the
recruitment and employment of qualified U.S. workers, depriving domestic workers of
employment opportunities, as well as allowing the abuse of foreign workers with respect to
wage violations.

The Department issued a new Final Rule in early 2012, which included comprehensive
reforms for the H-2B program, some of which may address deficiencies we have identified over
the years. However, the rule is under legal challenge and therefore has not been
implemented. Until such time as a final decision is reached on the implementation of the Final
Rule, the OIG believes that the agency must do more to ensure the integrity of the program.

Conclusion

Mr. Chairman, thank you for the opportunity to testify on four of the ten challenges we

have identified for the Department of Labor. This concludes my statement and | would be

pleased to answer any questions that you or any Members of the subcommittee may have.
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Mr. KINGSTON. Thank you, Mr. Lewis.

Ms. Tighe.

Ms. TIGHE. Mr. Chairman, Ranking Member, thank you very
much to inviting me here today. For more that 30 years, the Office
of Inspector General has worked to promote, efficiency, effective-
ness, and integrity in the Department of Education’s programs and
operations.

An integral part of our work includes helping the department ad-
dress management and performance issues. One of the ways we do
this is by issuing our annual report on the management challenges
facing the department.

For this year, we have identified four major challenge areas. The
first management challenge is improper payments, particularly in
regards to Federal student aid programs. These programs have
long been a major focus of our work. They are inherently risky be-
cause of their complexity, the significant amount of funds involved,
and the number of program participants. The department esti-
mated that the Pell program had $829,000,000 in improper pay-
ments this past year. Although the department is making progress,
must intensify its efforts to successfully identify and prevent im-
proper payments associated with the Pell and other student loan
programs.

The second management challenge is information technology se-
curity. The department collects, processes, and stores a large
amount of sensitive, personally-identifiable information regarding
employees, students, and other program participants. We have
identified repeated problems in information technology security and
increasing threats and vulnerabilities to department systems and
data.

The third challenge is the area of oversight and monitoring. This
is a significant responsibility for the department, given the vast
number of different entities and programs that require monitoring
and oversight, the amount of funding that flows through the de-
partment, and the impact that ineffective monitoring could have on
stakeholders.

There are four specific areas within this challenge: Federal stu-
dent aid program participants; distance education; grantees; and
contractors. Our work has identified weaknesses in each of these
areas, including inadequate fiscal and internal controls; noncompli-
ance with statutes regulations; and waste, abuse, and theft of de-
partment funds.

Our fourth and final area is data quality and reporting. The de-
partment, its grantees, and its sub-grantees must have controls in
place and effectively operating to ensure that accurate, reliable
data is reported. Our work has identified a variety of weaknesses
in the quality of reported data and has recommended improve-
ments at the State and local levels, as well as actions the depart-
ment can take to clarify requirements and provide additional guid-
ance.

I appreciate the opportunity to be here today, and I am happy
to answer any questions.

[The information follows:]
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Testimony of Inspector General Kathleen S. Tighe
U.S. Department of Education Office of Inspector General before the
Subcommittee on Labor, Health and Human Services, Education, and Related Agencies
Committee on Appropria‘tions, U.S. House of Representatives
March 19, 2012

Chairman Kingston, Ranking Member DeLauro, and members of the Subcommittee, thank you for
inviting me here today to today to discuss the management challenges facing the U.S. Departrent
of Education (Department). For fiscal year (FY) 2013, the Office of Inspector General (OIG)
identified four management challenges facing the Department: (1) improper payments,
(2) information technology security, (3) oversight and monitoring, and (4) data quality and
reporting.

Management Challenge—Improper Payments

In FY 2010, the Office of Management and Budget designated the Federal Pell Grant (Pell)
program as a high-priority program. The Department estimated that the Pell program had

$993 million in improper payments in FY 2011 and $829 million in FY 2012. The Department also
identified the William D. Ford Federal Direct Loan (Direct Loan) program and Federal Family
Education Loan (FFEL) program as susceptible to significant improper payments in FY 2012. Our
recent work has found that although the Department is making progress, it must intensify its efforts
to successfully prevent, identify, and recapture improper payments. For example, our March 2013
audit of the Department’s compliance with improper payment requirements found flaws in the
Department’s methodologies for the Pell, Direct Loan, and FFEL programs.

Management Challenge——Information Technology Security

The Department collects, processes, and stores a large amount of sensitive personally identifiable
information, such as names and social security numbers of employees, students, and other program

participants. OIG has identified repeated problems in the Department’s information technology

1
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security and its ability to combat threats and vulnerabilities to its systems and data. For example,
OIG’s FY 2012 report on the Department’s compliance with the Federal Information Security
Management Act of 2002 noted that 6 of the 11 security control areas reviewed contained repeat
findings from OIG reports issued during the prior 3 years. Further, the last three audits of the
Department’s financial statements identified information technology controls at the Department as a
significant deficiency. Although the Department has provided corrective action plans to address the
recommendations in our audits and has reported that some corrective actions are completed,
vulnerabilities continue to exist.

Management Challenge—Oversight and Monitoring

Effective oversight and monitoring is a significant responsibility for the Department given the
number of different entities and programs requiring monitoring and oversight, the amount of
funding that flows through the Department, and the impact that ineffective monitoring could have
on stakeholders. Four areas included in this management challenge are (1) Student Financial Aid
(SFA) program participants, (2) distance education, (3) grantees, and (4) contractors.

Student Financial Aid Program Participants

The Department must effectively oversee and monitor SFA program participants to ensure that SFA
programs are not subject to fraud, waste, abuse, or mismanagement. The Department estimated that
$193.5 billion will be used for Federal student aid in FY 2013. We completed several reviews in
FY 2011 and FY 2012 that identified weaknesses relating to the Federal Student Aid office’s (FSA)
oversight and monitoring activities. Additionally, our external audits of individual SFA program
participants have frequently identified noncompliance, waste, and abuse of Federal student aid
program funds. OIG investigations have identified various schemes by SFA program participants to

fraudulently obtain Federal student aid funds. Although the Department is working to address
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weaknesses and deficiencies in SFA oversight and monitoring, our work continues to identify
serious problems.

Distance Education
Management of distance education programs presents a challenge for the Department and school
officials because of limited or no physical contact to verify the student’s identity or attendance.
OIG audit work has found that for distance education programs, schools face a challenge in
determining when a student attends, withdraws from school, or drops a course. These factors are
critical because they are used to determine the student’s eligibility for Federal student aid and to
calculate the return of funds if the student withdraws or drops out. Another area of concern
involves distance education “fraud rings™—large, loosely affiliated groups of criminals who seek to
exploit distance education programs in order to fraudulently obtain Federal student aid. Because all
aspects of distance education take place through the Internet, students are not required to present
themselves in person at any point, and institutions are not required to verify prospective and
enrolled students’ identities. As a result, fraud ringleaders have been able to use the identities of
others (with or without their consent) to target distance education programs. Fraud rings mainly
target lower cost institutions because the Federal student aid awards are sufficient to pay
institutional charges, such as tuition, and the student receives the award balance to use for other
educational expenses, such as books, room and board, and commuting. In 2011, we issued a report
on fraud rings that offered nine specific actions for the Department to take to address this type of
fraud. Although the Department has taken some action to mitigate fraud rings, work still remains.
In January 2013, we provided the Department with the results of our risk analysis related to student
aid fraud rings, which estimated a probable loss of more than $187 million in Federal student aid

funds from 2009 through 2012 as a result of these criminal enterprises.
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Grantees

The Department’s early learning, elementary, and secondary programs annually serve nearly
16,000 public school districts and 49 million students attending more than 98,000 public schools
and 28,000 private schools. The Department is responsible for monitoring the activities of grantees
to ensure compliance with applicable Federal requirements and that performance goals are being
achieved. OIG audit and investigative work has identified a number of weaknesses in grantee
oversight and monitoring. These involve weaknesses in fiscal and intérnal controls at State and
local educational agencies and in the Department’s oversight processes. The OIG also identified
fraud perpetrated by officials at State and local educational agencies and charter schools.

Contractors
The value of the Department’s active contracts as of November 30, 2012, was about $5.3 billion.
Once a contract is awarded, the Department must effectively monitor performance to ensure that it
receives the correct quantity and quality of products or services for which it is paying. OIG has
identified issues relating to the lack of effective oversight and monitoring of contracts and
contractor performance, including the appropriateness of contract prices and payments and the
effectiveness of contract management. In 2012 we found that the Debt Management Collection
System 2 (DMCS2), FSA’s system for managing defaulted student loans that was updated by a
contractor, was unable to accept transfer of certain defaulted student loans from FSA’s loan
servicers. Since DMCS2 was implemented in October 2011, the entities that service Federal
student aid loans have accumulated more than $1.1 billion in defaulted student loans that should be
transferred to the Department for management and collection. Because DMCS2 has been unable to
accept transfer of these loans, the Department is not pursuing collection remedies and borrowers are
unable to take steps to remove their loans from default status. The inability of DMCS2 to accept
these transfers also contributed to a material weakness in internal control over financial reporting

4
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that was identified in FSA’s FY 2012 financial statement audit. Based on our interaction with FSA
officials to date, FSA has yet to implement effective corrective action to bring these affected loans
into collection, correct the problems with DMCS2, and pursue contractual remedies.

Management Challenge—Data Quality and Reporting

The Department, its grantees, and its subgrantees must have controls in place and effectively
operating to ensure that accurate, reliable data are reported. The Department uses data to make
funding decisions, evaluate program performance, and support a number of management decisions.
State educational agencies annually collect data from local educational agencies and report various
program data to the Department. Our work has identified a variety of weaknesses in the quality of
reported data and recommended improvements at the State and local level, as well as actions the
Department can take to clarify requirements and provide additional guidance. Ensuring that
accurate and complete data are reported is critical to support effective management decisions.
Conclusion

Each of the management challenges listed above is discussed in more detail in our FY 2013
Management Challenges report, which is available on our Web site
(http:/fwww2.ed.gov/about/offices/list/oig/misc/MgmtChall2013a.pdf). We believe that this report
is a valuable tool for Department officials to use in their efforts to address the management and
performance issues identified, and we are committed to helping them do so. This includes
conducting additional work in these challenge areas throughout FY 2013. You will find detailed
information on these and our other high-priority efforts in our FY 2013 Annual Plan, which is
available on our Web site (http://www2.ed.gov/about/offices/list/oig/misc/wp2013.pdf). This

concludes my written statement. Iam happy to answer any of your questions.
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Mr. KINGSTON. Mr. Levinson.

Mr. LEVINSON. Good morning, Chairman Kingston and Ms. Roy-
bal-Allard.

Thank you for the opportunity to testify about top management
challenges in HHS’ public health and human services programs.

Excluding Medicare and Medicaid, HHS programs expend more
than $100 billion and touch the lives of virtually every American.
With a discretionary budget of about $50 million, our office is
charged with overseeing more than 300 programs.

My testimony today focuses on five key management challenges.

One, administration and oversight of grants and contracts: HHS
is the largest grant-making agency and third largest contracting
agency in the Federal government. With over $344 billion in grants
and over $19 billion in contracts, HHS must improve its oversight,
not only to safeguard program dollars but also to ensure safety and
quality of care. My office has found improper funding of contracts,
inconsistencies in grants management, and alarming violations of
health and safety requirements, such as toxic chemicals and even
a machete within reach of children at Head Start centers.

Two, security and integrity of data systems and technology: My
office continues to find vulnerabilities relating to weak passwords,
outdated software, and patch management that could allow unau-
thorized access to HHS systems and sensitive data. We have also
raised concerns about HHS’ oversight of hospitals’ network secu-
rity.

Three, reduce and report improper payments: HHS reported $500
million in improper payments for three programs relevant to to-
day’s hearing, foster care, child care development fund, and Head
Start. In 2012, HHS met its goal to reduce its error rate for the
latter two programs. The challenge remains to further reduce im-
proper payments and report an error rate for the Temporary As-
sistance for Needy Families program as required.

Four, prevent, prepare for, and respond to public health emer-
gencies: My office has identified opportunities for better coordina-
tion among Federal, State and local partners for public health
emergencies, such as pandemic flu, hurricanes, and radiological
and nuclear incidents.

And, five, effectively manage public health programs: OIG has
identified the need for better management of the Vaccines for Chil-
dren program, the 340B drug discount program, and community
health centers to meet their missions effectively.

As oversight budgets are shrinking, my office has responsibility
for overseeing HHS programs that account for $0.24 of every Fed-
eral dollar. I thank the committee for its commitment of our shared
goals of efficiency, effectiveness, and integrity in these programs.
Happy to answer your questions.

[The information follows:]
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With a discretionary budget of approximately $50 million in Fiscal Year (FY) 2012, the
Office of Inspector General (OIG) is charged with overseeing more than 300 Department of
Health and Human Services (HHS) programs, accounting for more than $100 billion (excludi;lg
Medicare, Medicaid, and the State Children’s Health Insurance Program).l These 300-plus public
health and human services programs touch the lives of virtually every American, Today, I focus
on HHS management challenges related to grant and contract administration, data security,
improper payments, emergency preparedness, and management of public health programs.

EFFECTIVELY ADMINISTER GRANTS AND CONTRACTS

HHS is the largest Federal grant-maker and the third largest Federal contracting agency.
Effective management of these outlays must be a priority. OIG has identified vulnerabilities at
HHS grantees that could be mitigated by improved HHS oversight. These include deficiencies in
grantees” internal controls, financial stability, organizational structures, procurement and property
management policies, and personnel policies and procedures. And HHS has improperly funded
certain contracts, resulting in appropriations violations.

Ineffective grants administration can put vital Federal funds at risk. For example, OIG’s
post-award reviews of Recovery Act grantees identified instances when grantees claimed
unallowable costs, indicating that better oversight was needed. OIG also conducted numerous pre-
award reviews of Recovery Act grant applicants. OIG recommended and HHS implemented
front-end controls to mitigate grantees’ risks and better protect these funds. In another example,
OIG found inconsistencies in the Centers for Disease Control and Prevention’s (CDC) oversight of
grants authorized under the President’s Emergency Plan for AIDS Relief (PEPFAR), and most of
the awards files lacked evidence to demonstrate that CDC performed required monitoring. OIG

follow-up work looks at selected CDC local offices abroad and PEPFAR recipient organizations in

! "Through separate funding under the Health Care Fraud and Abuse Control (HCFAC) Program, OIG oversees
Medicare and Medicaid. HCFAC funding constitutes about 80 percent of OIG’s total budget.
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Namibia, South Africa, Vietnam, Ethiopia, and Zambia. Initial findings have identified
opportunities to improve compliance but not widespread problems overseas. Across HHS, OIG
has investigated specific cases of grant fraud and other criminal and civil violations.

Ineffective oversight can also put people at risk. For example, during site visits to high-
risk Head Start facilities, OIG found alarming violations of health and safety requirements, such as
toxic chemicals, dangerous tools, and even a machete within reach of children. The
Administration for Children and Families (ACF) has taken actions to remedy problems or
terminate problematic grantees and needs to ensure that all Head Start grantees provide safe
environments for the children they serve.

Ongoing OIG reviews include work underway for this Committee to examine HHS
oversight of grantees’ compliance with lobbying prohibitions, including reviewing HHS guidance
and monitoring of grantees. We are alsp conducting a systemic Department-wide review to assess
agencies’ ability to mitigate the risks of grant fraud and mismanagement. OIG experts have
trained grants officers across HHS about effective oversight and grant fraud risks to help HHS
prevent vital funds from being stolen or misused.

With respect to contracts, OIG has found instances of improper funding, leading to
potential violations of the Antideficiency Act, in 11 of 18 completed audits of National Institutes
of Health (NIH) contracts. OIG is assessing the effectiveness of remedial actions taken by HHS to
properly fund its contracts and prevent future violations of the Antideficiency Act.

PROTECT SECURITY AND INTEGRITY OF DATA, SYSTEMS, AND TECHOLOGY

As reliance on information technology and data grows, so do the challenge and importance
of ensuring the security and integrity of systems and data. Each year, OIG assesses information
security controls in various HHS networks and systems. While HHS has addressed many

deficiencies identified by prior audits, we continue to identify findings that put HHS systems, data,
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and operations at risk. These include deficiencies in computer inventory management; logical
access controls (e.g., weak passwords); outdated software; and patch management that could allow
unauthorized access to HHS systems and sensitive data. Also, some HHS laptops lacked whole
disk encryption, which put data at risk if laptops are lost or stolen. OIG recommended fixes for
specific problems as well as a greater management focus on strengthening information security
across HHS. Looking ahead, OIG is assessing security controls for the Data Services Hub being
developed by HHS for the Health Insurance Exchanges.

Further, the security and integrity of health care providers’ systems and data are essential
to protect patient privacy, pfevent and detect fraud, and improve quality of care. OIG raised
concerns about HHS’s oversight éf hospitals’ network security and has also noted the lack of
general information technology (IT) security controls that would protect sensitive health data.
Health IT holds promise of benefits for patients and providers; however, continued oversight is
needed to guard against misuses that could result in improper payments or poor quality of care.

REDUCE AND REPORT IMPROPER PAYMENTS

HHS should make every teasonable effort to ensure that vital Federal dollars are spent for
their intended purposes and in accordance with program requirements. In FY 2012, the
Department reported $64.8 billion in improper payments across eight programs decmed as high
risk by the Office of Management and Budget. Three of these are relevant to today’s hearing —
Foster Care, Head Start, and the Child Care Development Fund (CCDF) — and accounted for about
$0.5 billion of those improper payments‘2 The positive news is HHS achieved improper payment
rates below 10 percent for all three of these programs, and Head Start’s improper payment rate
was less than 1 percent. HHS met its error rate reduction goals for Head Start and CCDF,

The challenge remains for HHS to meet error rate reduction goals for Foster Care and to

2 The other five programs were Medicare Fee-for-Service, Medicare Advantage, the Medicare Prescription Drug
Program, Medicaid, and the Children’s Health Insurance Program (CHIP).
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further lower CCDF’s improper payment rate from 7.9 percent. In addition, HHS did not meet its
requirement to report an improper payment rate for the ninth high-risk program, Temporary
Assistance for Needy Families, citing limitations in its authority to require States to provide the
requisite information.
PREVENT, PREPARE FOR, AND RESPOND TO PUBLIC HEALTH EMERGENCIES

HHS is integral to preventing, preparing for, and responding to public health emergencies
resulting from a wide spectrum of natural and man-made disasters. Adding to this management
challenge is the need to coordinate effectively with a myriad of Federal, State, local, private, and
international entities. In recent years, OIG has recommended management improvements in
planning, coordination, and communication during pandemic influenza and hurricanes. Most
recently, OIG reviewed local public health preparedness for radivolo gical and nuclear incidents and
recommended that CDC enhance its guidance and coordination with other entities involved in
preparedness and response. Looking ahead and building on lessons learned from Hurricane
Katrina, we will review HHS’s internal control plans for overseeing funds for Hurricane Sandy
relief and will conduct audits and evaluations based on identified risks.

Ensuring the security of toxins known as “select agents” and the Strategic National
Stockpile is paramount to preventing and responding to pubiic health disasters. OIG investigates
violations of HHS rules for the handling of select agents and imposes financial penalties as
appropriate. OIG has identified deficiencies in laboratory security over select agents and plans to
review exports and imports of select agents. We are also assessing CDC’s safeguards to ensure
that that the Stockpiles for pharmaceuticals are secure from theft, tampering, or other loss.

EFFECTIVELY MANAGE PUBLIC HEALTH PROGRAMS

Effective oversight and management of public health resources is essential to ensure that
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vulnerable populations receive the full benefit of public health programs. OIG has identified the
need for increased oversight of certain public health programs to meet their missions effectively.
For example, CDC’s Vaceines for Children program provides free vaccines to millions of eligible
children at a cost of almost 84 billion. However, my office found that providers too frequently
stored vaccines at inappropriate temperatures, potentially reducing their effectiveness to protect
against diseases. CDC agreed with and is imi)lementing our fecommendations, including working
with State health officials and medical organizations and changing its vaccine ordering and
inventory systems.

The Health Resources and Services Administration’s (HRSA) cominunity health centers
are on the front lines of providing primary care to underserved populations. Yet, we found that
HRSA provided limited oversight of the extent to which patients receive required services. OIG
will continue our oversight of community health centers, including reviewing their use of the
Affordable Care Act (ACA) grant funds. LikeQise, the 340B Drug Discount Program is intended
to increase access to prescription drugs for underserved and vulnerable populations. Prior OIG
reviews have uncovered systemic problems with HRSA’s oversight of the program, including
problems with accuracy and reliability of‘ data, HRSA is implementing improvements, and we
will continue to monitor HRSA’s management practices. '

CONCLUSION

OIG will continue our vigilant oversight of HHS’s management of these challenges,
inctuding increased responsibilities to oversee new programs created by ACA and the growing
complexity and importance of existing HHS programs. 1 thank this Committee for its commitment
to our shared goals — ensuring efficiency, effectiveness, and integrity in HHS programs and

operdtions — which remain paramount in the current budget environment.
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Mr. KINGSTON. Thank you very much.

Let me ask all three of you a question. I want to empower you
to be members of the Presidential Blue Ribbon Congressional Bi-
partisan Cut Out the Waste and Silliness Committee. And what I
would ask you is what would be two things or three things that you
have seen in your audits that you would recommend that we could
go after on a bipartisan basis to eliminate some waste and just
commonsense recommendations? Because one of the frustrations
that I have, and getting back to my opening statement, is one pat-
tern in IG reports is that you have identified problematic areas and
you have made recommendations. But it is never, you know, we
found it, we—we said get rid of it, and they did get rid of it. And
I know that is not your power to say, “Get rid of it.” But it is al-
ways sort of recommendations that seem to be dismissed as sugges-
tions more than really hardcore, “Okay, this is outrageous. Let’s
quit doing it.”

So let’s just pretend you are on this committee. Whoever wants
to go first. And if we run out of time, I will ask you in the next
round, too.

Ms. TIGHE. I am happy to go first.

I would point to two things. I think what I would call have low-
hanging fruit in the department’s programs is an area we pointed
to over the last couple years that relate to our so-called fraud rings
or people who prey on the student loan programs in an online envi-
ronment to pretend as if they are going to school and get disburse-
ments of Federal student aid and then do not attend or use that
aid for anything but their own personal benefit. We did a report
making a number of recommendations a couple of years ago. The
department is certainly proceeding on some of them. But I think
that more attention—you know, the cycle of their implementation,
I think, is hampered a bit by resources and other things. But I—
there is one change you could do, which would be to change the
cost of attendance for how that is calculated by institutions with
distance education. Do students need payment for room and board
in a distance environment?

We have been pushing for that for the last couple—for actually
a long time. And it is really a very easy fix to a problem. Some
fraud is hard to put a finger on. This is an area that can be fixed.
The department is doing some things to the verification process to
enhance how they target who—what the schools—who they have to
verify during the application process. And that is a good thing. We
have also suggested they do changes to the PIN delivery system,
which they are working on, but are a little bit slow out of the box.
Cost of attendance is an easy one and I think in your control to
do if you so choose.

The other area I was going to point to, and I think it is a little
harder to say with certitude where to point you, but the depart-
ment has 200 programs under its auspices and under its oversight
and monitoring responsibilities. It is responsible for getting money
out and for overseeing those. Some holistic look across those pro-
grams I think is warranted. I think there are some programs that
seem to—I know GAO has done some work on the duplicate pro-
gram work in the area of early childhood education, which I think
we share some programs with HHS, and the STEM work, the
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science and technology teaching work. You know, if we could,
GPRA Modernization Act that passed a couple years ago is requir-
ing agencies to look more broadly at their programs and come up
with recommendations where they overlap with other agencies and
where you can really achieve some efficiencies, I think, in effective-
ness. I think that is an area that I think shows promise for looking
at cost reductions and waste.

Mr. KINGSTON. As a follow up, could you give us little bit more
specifics? Because that would be helpful. And when you say “cost
of attendance,” you mean that there is a room and board compo-
nent——

[The information follows:]

MS. TIGHE: That is correct, Chairman Kingston. Since 2001, OIG has rec-
ommended that the HEA be amended to address cost of attendance (COA) calcula-
tions for on-line learners. Currently, students in on-line programs and residential
programs can be eligible for the same amount of Federal student aid based on the
same COA. The COA as defined by the HEA primarily includes: tuition and fees;
an allowance for books, supplies, transportation, and the purchase of a personal
computer; and an allowance for room and board costs for students without depend-
ents residing at home with parents and for all other students an allowance based
on the expense reasonably incurred for room and board.

The HEA limits the COA for students engaged in correspondence courses to tui-
tion and fees, and, if required, books, supplies, and travel. There is no similar limi-
tation for on-line students. With the explosion of on-line education in recent years
and the number of full-time working individuals that take these courses, a COA
budget that includes an allowance for room and board for on-line learners may not
be in the best interest of American taxpayers and may allow students to borrow
more than is needed. We also note that under the Post-9/11 Bill, Congress has al-
ready determined that active duty personnel and veterans enrolled exclusively in
on-line programs should receive reimbursement only for tuition and fees and not re-
ceive a housing allowance. Congress should reconsider the COA calculation for dis-
tance education programs, which could reduce loan borrowing, decrease loan debt,
and reduce the amount of funds available above tuition and thus obtainable by indi-
viduals who seek to defraud the Federal student aid programs through on-line fraud
schemes.

Mr. KINGSTON. Okay. Thank you.

Ms. TIGHE. You are welcome.

Ms. ROYBAL-ALLARD. Since 2009, the Obama Administration has
been making a major effort to identify and reduce the rate of im-
proper payments. OMB estimates that the governmentwide im-
proper payment rate has decreased from a high of 5.4 percent in
2009 to 4.35 percent in 2012. The Pell Grant program seems to
offer a good example of how improper payments often reflect pay-
ments that are either too low as well as payments that are too
high.

Inspector Tighe, in your testimony, you specifically refer to im-
proper payments affecting Pell Grants. And I would like to ask you
a little bit more about that.

Ms. TIGHE. Sure.

Ms. ROYBAL-ALLARD. I understand that the official estimate of
improper payments under the Pell Grant program in 2012, which
is $829,000,000, actual consists of $599,000,000 in overpayments
combined with $230,000,000 in underpayments. Is that correct?

Ms. TIGHE. Yes, that is correct.

Ms. ROYBAL-ALLARD. So has the department made progress over
the last few years in reducing Pell Grant improper payments as a
percentage of Pell spending? And, if so, what—or how was that re-
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duction achieved and what do you think needs to be done to further
reduce the improper payment rate?

Ms. TiGHE. The department certainly has made progress over the
last couple years in the Pell improper payment rate. It has gone
down by a couple, a half a percentage point, every year. I think the
primary reason that has happened is, in 2010, they instituted a
mechanism called the IRS Data Retrieval Tool where applicants
can volunteer to have their data loaded from their tax return onto
their financial student aid application. They have achieved, as of
last year, about 26 percent of applicants use this. And it has re-
duced, certainly, administrative error in reporting income.

The problem is, what it doesn’t do is tackle the other areas where
you can have misreporting, either accidental or on purpose, such as
number of dependents and other areas like that. And we have
urged the department to do some analysis in those areas also. The
department, as I mentioned earlier, is trying to strengthen proc-
esses for what students get verified by—their information gets
verified by institutions. And they could do a little more there. But
they are certainly taking steps.

One of the things we have pushed for a long time—that would
certainly help is to allow a match, a direct match for individual ap-
plicants with the IRS on not only income but also number of de-
pendents and dependency, marital status, things like that. The
Higher Education Act has been amended already to allow for that
kind of match, but the IRS Code and the IRS rules are not yet
there.

Ms. ROYBAL-ALLARD. Would it take legislation——

Ms. TIGHE. It would take legislation to do that. But short of that,
the department needs to focus on those who don’t use the IRS DRT,
the data retrieval tool, which is only voluntary. And the problem
is, I think if you are intending to defraud the government, you are
not going to volunteer to have your income downloaded from your
IRS form, probably. So I think they really need to sort of tackle not
only that problem, which they are in some ways, but also the area
just other areas where you see administrative errors, number of de-
pendents, and things like that.

Ms. ROYBAL-ALLARD. Okay. Go ahead.

Mr. KINGSTON. On the follow up, if you could let us know what
the DOE could do on their own and what would take legislative ac-
tion or report language or whatever, that would be helpful to us.

Ms. TIGHE. Absolutely.

[The information follows:]

In 2010, the U.S. Department of Education implemented the Internal Revenue
Service Data Retrieval Tool (IRS DRT), which allows Federal student aid applicants
and, as needed, parents of applicants, to transfer certain tax return information
from the IRS Web site directly to their online Free Application for Federal Student
Aid (FAFSA). However, only 26 percent of all FAFSAs submitted for the 2012-2013
academic year used the IRS DRT. Use of the tool is optional, so people intent on
defrauding the program by providing false income information likely would not se-
lect the IRS option. Because the IRS DRT is not mandatory, institutions retain the
burden of verifying an applicant’s income.

Since 1997, we have recommended implementation of an IRS income data match
that would allow the Department to match the information provided on FAFSAs
with the income data the IRS maintains. While the Higher Education Act of 1965

has been amended to reflect this requirement, the Internal Revenue Code has not
been similarly amended. Amending the Internal Revenue Code to permit this match
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could help identify income inconsistencies and eliminate an area of fraud and abuse
within the student financial assistance programs.

Mr. KINGSTON. Mr. Levinson.

Mr. LEVINSON. Mr. Chairman, as a general matter, it is very im-
portant to pay attention to the internal controls that should exist
across the department. And many of our reports speak to those
problems. I share your frustration that there is too much of a lag
of time between where we are able to identify a problem and what
happens as a result of that identification and follow up. Every year
we publish a compilation of unimplemented recommendations to
share with the department what is still outstanding, what we be-
lieve can be resolved or, to a certain degree, cured by administra-
tive action, and what perhaps needs legislative action.

As a specific matter, if I were sitting on the council that you de-
scribed, I would continue to be concerned about an issue that you
have identified, the Antideficiency Act problems at NIH. And this,
of course, is extremely important to vindicate the authority of Title
31, the power of the purse, the importance of making sure that
money is appropriated at the right time and the right amount, for
the appropriate year. And every year, GAO issues a report, invari-
ably there will be a broad swath of agencies and departments that
are reporting ADA issues.

Historically, HHS has not been a very common department in
those reports. The military departments more often have appeared.
But the collection of issues that were raised at NIH occurred not
too much after a significant increase in funding for NIH. You may
recall that there was a decision made in the late 1990s to double
the budget of NIH from about $15,000,000,000 to nearly
$30,000,000,000 in the course of 5 years. And I think it is a re-
minder certainly to me, and I would share it, that when Congress
does decide to ramp up a program, it is so important to be thinking
about the infrastructure that accompanies that kind of dramatic in-
crease, the importance of making sure that both technically and in
terms of human capital, there is an understanding that if there is
going to be that kind of significant increase, you need appropriate
focus on matters like the Antideficiency Act, making sure that the
dollars are appropriated correctly.

Mr. KINGSTON. Well, okay. They had $1,400,000,000 in ADA vio-
lations in 2002. Correct? That was identified in July 2011?

Mr. LEVINSON. Yes, we are talking about the 2011 series of re-
ports, really.

Mr. KINGSTON. Then there is another ADA violation relating to
Title 42 hiring authority restrictions. I guess what I don’t under-
stand is how do these go on without them knowing what the legal
limits of Federal contracts are and what is supposed to be delivered
over a 7-year period of time? How is it that that is not getting
caught, somebody is not saying, hey, wait, ADA violation?

Mr. LEVINSON. I share that concern. There is systemic guidance
that needed to be changed, and that ultimately was. But the de-
partment actually had been operating under the kind of guidance
that we don’t publish, we don’t actually produce work between the
program people and the General Counsel’s Office that on reflection
back some years ago it was concluded did not reflect accurate law.

Mr. KINGSTON. Uh-huh.
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Mr. LEVINSON. And as a result, it took a period of time within
which to identify this period that, as you noted, actually goes back
to 2002 and as recently as 2006 or 2007. It is not the only instance.
You will see departments and agencies reporting matters that go
back even farther, back to the 1990s. So the ability to catch up
with problems of this magnitude, of this size present really signifi-
cant challenges.

Mr. KINGSTON. Thank you.

I guess what frustrates me is no one ever seems to get fired or
demoted or anything. And it is always, as you say, 7 years later
that we find out about it and there are already other issues.

Dr. Harris.

Mr. HARRriS. I thank you very much, Mr. Chairman.

And I want to thank the IGs for appearing today. Mr. Levinson,
I have a couple of questions about some things that are going on
in HHS. One is that I hear very frequently from health providers
as well as institutions are these—the RACs audits, the recovery—
the Recover Audit Contractor practices. And I don’t know whether
you have looked into these in particular, heard some of these com-
plaints. But the complaints are that although we want to certainly
root out fraud and abuse, that the way it is set up, it is basically
a bounty system. The RAC gets a per-violation bounty and, you
know, in—I don’t know if you know this, but, you know, a large
number of the appeals actually are successful and at great expense
to the institution or practitioner. But the contractor just loses the
contingency fees. I mean, it is, you know, well—you know, “My
bad.” But there is no penalty other than just returning the actual
contingency fee, not taking into account that they are faulty ac-
tions. Because, again, these are adjudicated against the finding of
the auditor of the audit contractor that these costs are just borne
by healthcare. And we wonder why our healthcare costs are so
high. Well, you know, these institutions and practitioners have
built in huge reserves in some cases because the RACs findings ap-
pear to be so incorrect that they have to count on appealing a lot
of things and pulling the records and all the rest. Is this something
that the IG’s office has looked at, this RAC program?

Mr. LEVINSON. Yes, Dr. Harris. We have started to develop a
body of work looking at RACs. It is limited in nature at this point.
And I would be happy to share that with you. We are focused with
respect to the discretionary funding this morning, I am not really
prepared to talk in depth about our work with respect to the RACs.
We are looking at RACs and that is a very important part of the
mandatory part of our jurisdiction.

Mr. HARRIS. And I am sorry that I was in another subcommittee
hearing. I take it that you are concerned that the sequester cuts
might, in fact, eat into your ability to look into some of these?

Mr. LEVINSON. Well, indeed. Actually, we have been shrinking
since before the sequester. We have had a freeze since early 2012.
We are actually in the process of reducing our office by about 20
percent as a result of the end of several important funding streams
for us. So, yes, we are getting smaller as our responsibilities are
indeed getting larger.

Mr. HARRIS. Let me follow up with that. Because maybe there is
some money rattling around HHS somewhere. You know, in a—
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well, I will be very specific. In the hearing 2 weeks ago, I asked
the director of the CDC about the 317 vaccine program, where he
basically admitted that they basically have $58,000,000 more than
they need. That the President’s budget for 2013 called for
$58,000,000 reduction, they were able to vaccinate all the children
they could with $58,000,000 less. So my question to the IG is what
does the IG do when we uncover that $58,000,000 is being spent
in—is being sent to the CDC? Because of the continuing resolution,
they continue to get the money, yet they say they don’t need it.
And, you know, you don’t vaccinate children twice with the same
vaccine. So I am assuming that money goes somewhere. I mean,
does the IG’s office ever look into—you know, in the era of con-
tinuing resolutions when these agencies come and literally testify
that they don’t need the money, but they are getting it anyway.
And you come and testify, “Well, you know, we need the money. We
are not getting it.” What is going on with these dollars? I mean,
how would I find out? And you might know best—how would I find
out where those $58,000,000 have gone?

Mr. LEVINSON. Well, it certainly would be appropriate to ask spe-
cifically the agency that is in charge of those dollars. But, of course,
it would also be appropriate to ask us to do work on it as well.

Mr. HARRIS. Okay. Thank you very much.

Thank you, Mr. Chairman.

Mr. KINGSTON. Mr. Joyce.

Mr. JOYCE. Not at this time. Thank you.

Mr. KINGSTON. Mr. Lewis, again to my question.

Mr. LEwis. Yes, a couple of areas in Department of Labor. The
first one I will start with is our unemployment insurance program
because that is one of the largest programs in the government for
improper payments, unfortunately, running now around
$10,000,000,000 or more a year. We have reported on that program
for—going back at least 10 years looking at that improper payment
rate and noting to the department that it is doing a pretty good job
of measuring what their improper payments are for the program.
But we saw little change in the rate. As you say, you keep bringing
the issue, and then nothing changes with it. But we have been re-
cently encouraged with this passage of the improper payments act,
the IPERA Act and the executive order the year before that. That
we see the department really now starting to get engaged with the
State partners on strategies to bring down that number.

Unfortunately, I think it is going to take a little time for that to
kick in and see the results of it. What we are trying to stress with
the department now is they have put a number of strategies in
place that they don’t just put them in place and let them run and
not really evaluate how those different strategies are working.
They should redouble their efforts on the ones that are working
and scale down the investments on the ones that are not getting
the return for. They should share information among 50 State part-
ners involved in this, and the territories, on what is working in
their State to reduce these. But we are at least encouraged on that.

The other area of concern not necessarily a direct savings, per se,
or reduction in cost. But in all of our training programs we look
at, I think across the board, we constantly uncover areas where we
certainly think we could probably get more for the money that we
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are spending. That it is not necessarily spent improperly or that we
could do it at a lower cost, but we think we could get more results,
better results than what we are achieving in some of the programs.

Mr. KINGSTON. Well, we often cite, is it 44 Federal job training
programs?

Mr. LEwis. That sounds correct.

Mr. KINGSTON. How many of those and have you ever looked at
combining some of them?

Mr. LEwis. We have not assessed that at Labor in terms of com-
bining them or combining them across agencies. I know GAO has
looked at that. But that is not something we have assessed.

Mr. KINGSTON. Okay. Now, on $10,000,000,000 in improper pay-
ments. That is an outrageous number of—so big. But you seem
somewhat relaxed about that they are making

Mr. LEwis. I am not relaxed about it. But I am encouraged that
they have put some strategies in place to tackle that. The U.I. pro-
gram is a particular challenge in terms of the improper payments
because of the nature of the program. You are putting out a lot of
very small—weekly payments to a large number of individuals. The
goal of the program is to get them a check as quickly as you can.
They could certainly bring that number way down, but we would
partly defeat the purpose of the program because it would take
weeks or months for someone to get a single unemployment check.

Mr. KINGSTON. And when they get a job, what is the trigger that
stops the unemployment check?

Mr. LEwis. Well, that is one of the more recent tools they have.
One trigger in the past has been—one of the biggest areas of im-
proper payments because it was a lot of self-reporting that you
have returned to work. Now all States have access to the National
Directory of New Hires. That database includes reporting from
most employers within, I believe, about generally 20 days of some-
one being hired, they report that that individual has been hired.
The States can match with that and detect that someone has re-
turned to work and start actions to follow up with that claimant
and discontinue their benefits.

Mr. KINGSTON. But if—well, let me—I am about out of time. So
go ahead.

Ms. ROYBAL-ALLARD. I would just like some clarification because
I do share the concerns of the chairman in terms of some of the
findings with regards to problems within the various departments.
And—Inspector General Levinson, you—you mentioned the fact
that there is a lag time or things move very slowly within a depart-
ment once a problem has been identified in terms of rectifying
whatever that may be. Is it that the departments are ignoring
those findings or are there reasons why things are moving—move
slowly in terms of trying to correct the deficiencies and the prob-
lems that you have identified?

Mr. LEVINSON. Ms. Roybal-Allard, it is very difficult to produce
a generalization about the cause. At least with respect to our de-
partment, we are dealing with a uniquely large set of programs, es-
pecially Medicare and Medicaid. CMS alone is the largest—finan-
cially, CMS is the largest Federal agency, period. And as a result
of the size of the program and the complications, the complexity of
healthcare, which is also, I think, a uniquely complicated subject,
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I think HHS and CMS, in particular, I think do present adminis-
trative challenges and difficulties that may not necessarily exist
elsewhere.

It really requires focused attention by CMS management, and
there are efforts underway through a Program Integrity Council
now at HHS that intends to try to marry up with program evalua-
tion and performance, which we would like to think will be an en-
couraging sign of being able to better grade the programs at CMS,
so there can be more of a rapid turnaround with respect to the
issues and the problems that we have identified. I am pleased to
say that we have regular meetings at the senior level. And when
I say the “senior level,” with the acting administrator of CMS and
me every 3 weeks with our senior staff to talk about the half dozen
or so most significant systemic issues that are of concern either to
CMS or to us. And I think it is a very important human capital
issue as well to make sure people are involved from top to bottom
in trying to solve it.

Ms. ROYBAL-ALLARD. Are the problems that you have identified,
are these technical violations? Do they involve the spending of the
appropriated moneys?

Mr. LEVINSON. Well, I mean, very often it is a matter of making
sure that we are able to take advantage of the kinds of efficiencies
that should exist with respect to, whether it is coding, or simply
how to arrange programs most efficiently. But, as I say, we have
a collection of recommendations which we are very careful about
sharing with the department and with CMS on a very regular
basis. And I think the relationship is actually better than it has
been in the past.

Ms. ROYBAL-ALLARD. Go ahead.

Mr. KINGSTON. Mr. Joyce.

Mr. JoycCE. Thank you, Mr. Chairman.

Apologize to all of you for being late. I also had another meeting.

I would like to ask you, Inspector General Levinson, obviously,
you have done a lot of investigation into fraud, abuse, and waste
of past activities. One, what, if anything, are you doing about those
that are coming forward with the Affordable Care Act? And what
are you doing to make sure that some of the abuses that you have
seen in the past with systems won’t occur as you roll out the Af-
fordable Care Act?

Mr. LEVINSON. Well, there has been some important ramping up
of work under the Affordable Care Act. The act itself actually in-
cluded a title, Title 6, that spoke specifically to increased and en-
hanced anti-fraud measures. It included some extra dollars, and it
included some extra authorities. And most valuable in the short
term, it strengthened the controls over enrollment in Medicare. Be-
cause so much of the healthcare fraud that we have been trying to
tackle, has to do with the relaxed standards for being able to enroll
in Medicare, that allowed too many folks masquerading as
healthcare providers to get a Medicare number, open up a phony
operation, and take advantage of Medicare dollars. It really was
overdue to create far stricter standards for being able to enroll as
a provider in the program in the first place. The ACA builds on
that by being able to provide further kinds of protections, including
the ability to suspend enrollment and to basically suspend privi-



31

leges for being able to bill Medicare when there is a suspicion that
there may be fraud involved.

I think this is really making a very important difference. As the
Affordable Care Act rolls out, we will continue to the extent that
our resources allow, to be as aggressive as possible in making sure
that the new models that are being talked about under the Afford-
able Care Act have the kinds of controls built in that will, to the
greatest extent possible, diminish and hopefully eliminate the po-
tential for fraud.

Mr. JoYcE. Expanding on that just a little bit, what triggers an
investigation into a provider? Is it just the complaints, or is it some
in-house software program that shows rates increasing, or what
would initially trigger an investigation in the past for a provider?

Mr. LEVINSON. It certainly can be any of those. It can be a broad
range in terms of the origins. We do have a hotline. And people cer-
tainly take advantage of that by calling and letting us know that
they suspect something is running afoul. Very often, there will be
insiders, kind of the whistleblower issue, if you will, in which those
within a healthcare enterprise will see or believe they see some-
thing that is illegal and report it to us. And other times, it can be
self-generated just in terms of looking at the numbers CMS sug-
gests based on billing, the way billing has unfolded in a particular
scenario that there is certainly the potential for fraud, and will
contact our office of investigations to look further into it. So it real-
ly can come from a variety of sources.

Mr. JoycE. Thank you. I yield back.

Mr. KINGSTON. Thank you.

Ms. Lee.

Ms. LEE. Thank you very much.

I apologize for being late. But I have your testimony. It is good
to see you and thank you all for being here.

Let me ask you, earlier in your testimony, you mentioned that
unemployment payments, there are some unemployment insurance
improper payments that happen primarily because of the nature
actually of the program. But I guess I would like to know what
steps the DOL has taken really to address this, and how is the
overall program working? And, of course, are we seeing more un-
employment compensation claims? Less?

I know there have been reductions in the number of weeks for
unemployment compensation. And so how does that match with the
overall program in terms of the improper payments?

Mr. LEWIS. Yes. The program is dropping now because the tem-
porary programs are expiring, so you are seeing less benefits. How-
ever, whether the benefits are on the high side or the low side, we
see a rather constant if not increasing in the past few years rate
of overpayments. A number of years ago, it probably ran 9 percent
a year, but more recently, it has been pushing 12 percent. This pro-
gram in the past has been a largely paper-based program in terms
of communicating with the employers, communicating with the
laid-off employee. The department has taken a lot of steps just in
the last couple years to automate a lot of this, which is one of the
reasons I said earlier that we are encouraged in terms of the things
they are doing to tighten up the system. But, as I said, it is a chal-
lenge because of the nature of the program is that you want to get



32

a timely, weekly benefit to someone. You can’t do that if you do a
hundred percent verification before the check went out. You would
defeat the purpose of getting them their unemployment benefits.
But a lot of issues have to do with initially setting up the claim,
which used to be a pretty manual process in terms of mailing infor-
mation to an employer. That employer, by the time they could mail
something back that may contradict the claim, we had already paid
several weeks to this individual. Now the department or the State
is in a position to try to collect that improper payment back. We
want to avoid that. They are putting in place some electronic com-
munication with the employer so they get that information faster.
We can still get a benefit out timely, but we can get faster informa-
tion to cut off a problem.

Then at the other end of the program, when people return to
work, that had been in the past largely a self-certification, self-re-
porting that you had returned to work. Now with the new hire
database that all employers report to generally within 20 days
when someone is hired, which was used to go after child support
payments initially, a number of other programs are using it. All
the States have access so they can learn much quicker that some-
one has returned to work and they can start investigating to deter-
mine that benefits should be cut off.

Ms. LEE. So about what percentage, though of the overall pro-
gram, would you say could be characterized as improper payments?

Mr. LEwis. It is running just under 12 percent, around 11 and
a half percent for this past fiscal year.

Ms. LEE. Okay. And what—and you—how are you dealing with
correcting it, though?

Mr. LEwIs. As I said, they are automating a lot of process.

Ms. LEE. Yeah.

Mr. LEwis. That had been the problem, the time it took to learn
the events that would affect the claim. That was probably the big-
gest thing that was creating these improper payments. So we be-
lieve that——

Ms. LEE. So you think the automating

Mr. LEwis. What the department is doing to automate that is
going to have an impact to bring that down.

Ms. LEE. Okay. So you don’t think a lot of it has to do about
fraudulent claims?

Mr. LEwIs. There are certainly fraudulent claims in there. I don’t
have an estimate from my office. The department does. When it
measures the improper payments, it does classify them as poten-
tially fraudulent. But there has not been a determination of that.
We don’t really have one from the IG’s office in terms of how much
of it is fraud.

Ms. LEE. So it would be 12 percent

Mr. LEwiS. There is clearly fraud as a part of that. But the lion’s
share of it is not fraud.

Ms. LEE. So it would be within that 12 percent. It wouldn’t be
above the 12 percent.

Mr. LEwis. Correct.

Ms. LEE. Okay. Thank you very much.
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Mr. KINGSTON. Mr. Lewis, you had testified before the Senate
committee about a shortfall of the Job Corps has—is facing
$61,000,000, I think.

You highlighted a review of seven centers and questioned the ex-
penditure of $17,000,000 at these seven. Just seven centers alone
with a $17,000,000 questionable expenditure. But there are 118
centers. It is possible that you could—we could recapture the short-
fall just with better systems.

Tell me the nature of those $17,000,000 in questionable pay-
ments and what is the likelihood that the other 101 centers might
have similar problems.

Mr. LEwis. We classify those as questionable. Those were pro-
curements at those seven centers. And we have found this kind of
problem across the board in Job Corps, whether it is in Job Corps
itself or as its operators and contractors. They are not doing every-
thing they need to do to ensure the procurements are made prop-
erly, competed properly. We see a lot of sole-source awarding. So
we don’t believe that amount is entirely wrong. But, by the same
token, the department and the contractors can’t demonstrate to us
that they got the best amount; that they couldn’t have gotten a
lower cost for that contract they awarded. To the extent that if
they did these procurements properly, you got a lower cost, which
we won’t know until they properly bid them, you won’t know how
much you could potentially save on those.

Mr. KINGSTON. What is the operating budget of a typical Job
Corps center?

Mr. LEwis. Well the whole program is around $1,700,000,000 and
there are 125 centers.

Mr. KINGSTON. It just seems unbelievable that you got
$2,000,000 in improper payments per Job Corps and you could pick
up the slack on that if you wanted to. Or the shortfall. Do you feel
like you have gone after that $17,000,000 vigorously enough to set
examples for other Job Corps centers that might have the same
problem?

Mr. LEwis. Those audits certainly got the attention of the Job
Corps community as well as the department in terms of correcting
the problems the department had in terms of its oversight and en-
suring that these centers understood and had the proper procure-
ment rules in place at the contractor and center level. I think we
have gotten that attention now. But, of course, takes some time to
see if it really has the impact. But I do think it got attention.

Mr. KINGSTON. Okay. Then another question is that the DOL has
said that job training programs are not yielding the results that we
would expect from the $3,000,000,000 that we are investing. Fres-
no, California, it was reported by the Washington Post that, in
2011, the city actually had a surplus of available jobs, but the local
workforce boards were unable to adequately train workers for those
avaﬂ_able jobs. And that was one of the complaints from the board
itself.

What do we do to make sure that the training is tailored for the
jobs available?

Mr. LEwis. Well, I think what we have seen in the discretionary
grants that we have looked at is that the better job we see in terms
of the grant agreement or the plan for that grant on how they are
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analyzing the local job market and what are the demands for jobs,
what are the high-demand jobs, the greater extent you see them
partnering with employers so that you know they are designing
training, that there is a job waiting when you finish that training,
we certainly see better results in those.

Mr. KINGSTON. Yeah, but, you know, that is nothing new. I
mean, why weren’t they doing that 10 years ago, 15 years ago? I
mean, nothing you have said is unusually creative. It is common
sense.

Mr. LEwWIS. No, it is common sense.

Mr. KINGSTON. So why weren’t they doing it?

Mr. LEwis. It is a lack of oversight and a lack of emphasis from
the department. The department is not measuring, certain things
like how well do we do in terms of placing someone in a job for
which we train them. That is not one of the measures they focus
on.

Mr. KINGSTON. Do you rate the job training centers on effective-
ness? Are there any metrics on job placement?

Mr. LEWIS. There are metrics, but we don’t rate them. There are
metrics by State. If you are talking about Job Corps, the Job Corps
program rates and ranks each center on a number of metrics.

Mr. KINGSTON. I am really thinking more of job training just in
general.

Mr. LEwiS. There are the measures that the department has na-
tionwide that are for every State.

Mr. KINGSTON. Okay.

All right. Thank you.

Ms. Roybal-Allard.

Ms. ROYBAL-ALLARD. Inspector General Levinson, since the
1990s, funding has been provided specifically for healthcare fraud
and abuse control with funds being shared between the HHS In-
spector General, the Centers for Medicare and Medicaid Services,
and the Department of Justice. Originally, all funds were provided
through authorizing law. But in 2009, we began making discre-
tionary appropriations as well, starting at $198,000,000 and rising
to $311,000,000 in 2010.

The amount has been stuck at about $310,000,000 since then, de-
spite requests from the administration for increases each year. The
Budget Control Act actually allows increases in HCFAC funding to
$610,000,000 in 2013 outside the overall caps, recognizing that this
activity returns far more to the government in savings than it
costs. So far, however, none of these increases allowed by BCA
have been provided, largely, as I understand, because of strong op-
position from the House majority.

In your—I lost my place here. I have apologize.

Mr. KINGSTON. Take your time.

Ms. ROYBAL-ALLARD. Do not deduct this from my time. Okay. I
have it here. I have it here.

I turned to the wrong page.

Can you please tell us what the HHS Office of Inspector General
has been doing with its share of the HCFAC funds and what re-
sults have been achieved and what more could you accomplish if
HCFAC received the funding level allowed by the Budget Control
Act?
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Mr. LEVINSON. Thank you very much for the question.

As you said, this program does return a great deal more back to
the Treasury than is required to expend in order to enforce the pro-
gram, somewhere between $7 and $8 come back for every dollar
that is expended. So it is a good investment, we believe to the tax-
payer.

The HCFAC program has been expanded over the last few years
to create special HEAT teams that have existed in many of most
important healthcare fraud cities. Based on our own demographics
and our own understanding of billings, our investigators are able
to work with prosecutors, both Federal and State, in cities like New
York, Miami, Houston, Los Angeles, and elsewhere to focus on sig-
nificant healthcare fraud scams that are costing taxpayers a great
deal of money and obviously jeopardizing the health of bene-
ficiaries. There has been significant returns to HCFAC in the last
few years. $4,200,000,000 was actually returned over the course of
the last year. Receivables have gone up since the program was es-
tablished by the 104th Congress back in the mid-1990s. There has
been a steady increase in the returns.

Frankly, I would hope that those numbers would go down be-
cause there would be less healthcare fraud. And it is extremely im-
portant as we go toward new pay models and delivery models that
we tackle more effectively the healthcare fraud problem. Because
if we are going to move away, as we seem to be doing both in the
public and private sector, away from fee for service towards a pay
for performance where we are looking at value, that is going to cre-
ate some opacity with respect to being able to follow the dollars.
In other words, we need to make sure that there is a high level of
trust that really can serve as a foundation in our new healthcare
environment.

So having a robust anti-fraud environment combined with the
new data technologies that are going to allow for new measure-
ments combine to make a very compelling case for continued robust
funding of HCFAC.

Ms. ROYBAL-ALLARD. I understand that your office not only has
a hiring freeze and it has been reducing staff not only through at-
trition, but also by offering buyouts and early retirement to encour-
age voluntary departures, all of this was going on before sequestra-
tion was implemented. How large is the reduction and why is it re-
quired, what is the effect on your operations, and could the reduc-
tion be avoided by enactment of the President’s budget request for
the healthcare fraud and abuse control program in 2013?

Mr. LEVINSON. Well, we are in the process of reducing our work-
force by about 20 percent. As you said, a hiring freeze has been in
place since February of 2012. So we were at about 1,800 earlier in
2012. We are heading down towards somewhat closer to about
1,500, which is where the office would have been about the time
that we were ramping up for part D back in 2005, 2006.

The 2013 budget request is for $370,000,000. With the additional
$73,000,000 that would be given to HCFAC and the $8,000,000 in-
crease in the discretionary accounts, we would be able to halt that
shrinkage of our office and actually be able to devote significantly
more resources to tackle both the existing portfolio that we have
been talking about mostly this morning as well as the increasing
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portfolio like the health insurance exchanges that are coming down
the road. We hope to have the kind of resources necessary to en-
sure effective oversight of the new programs. It will be very chal-
lenging to do that effectively if we are in the process of actually
shrinking.

And the early outs do present a very helpful way of being able
to reduce our FTEs and increase our resources, but by the same
token, we are losing a considerable amount of our institutional ex-
pertise that will be difficult to be made up. We really are a human
capital operation, and as skilled as our investigators, evaluators
and auditors are, they can only cover so much territory. At this
point it is about a half million dollars per FTE in terms of over-
sight coverage. We really need people who can help reinforce this
diminishing workforce and bring in the new skills that are nec-
essary in order to handle the kind of big data demands that we are
going to have with a department the size of HHS, which is, as you
know, in excess of 6 percent of the gross domestic product of the
country.

Mr. KINGSTON. Mr. Joyce.

Mr. JoyCE. Thank you. Inspector General Tighe, thank you for
appearing here today, but in the Pell Grant, I notice that the pro-

am had $933,000,000 in improper payments in 2011 and

829,000,000 in the year 2012.

As the costs continue to grow with the program, what, if any-
thing, is the Department of Education doing to address the im-
proper payments? And you may have spoke to this a little earlier,
and I apologize, I wasn’t here.

Ms. TIGHE. Oh, that is all right. I am happy to talk about it
again. The Department’s most significant initiative in this area
that started in about 2010 is the IRS data retrieval tool, which al-
lows applicants for Federal student aid to download information di-
rectly from their tax returns, income information and a couple
other things, and that basically, for those who use it, deals with
sort of administrative errors and fingering, income and things like
that.

It does not deal with a couple of things that the Department still
needs to focus on, which is other areas that the tool isn’t used for,
such as numbers of dependents and other things where there can
be problems. And also—it is voluntary, so if you are really intent
on defrauding the government, you are probably not going to volun-
teer to use the tool. So the Department still has some challenges
in the area.

Mr. JOoYCE. What, if anything, are you doing to address those?

Ms. TiGHE. Well, we have, made recommendations through our
work, through both our improper payments work and work we
have had related to our so-called fraud ring investigations, which
are our groups that prey on Federal student aid. We have made
recommendations to enhance student identification verification
processes, which the Department is doing in part.

We have also advised that they do some analysis of the groups
who do not use the data retrieval tool and who also aren’t being
verified by universities when they apply. And they need to sort of
focus on the groups who aren’t being looked at, so
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Mr. JOYCE. And I don’t mean to imply that you weren’t doing
anything. I guess it is 25 years as a prosecutor that you get used
to a line of questioning, and if anything always comes up as I say
that, so I wasn’t saying you weren’t doing anything. And I appre-
ciate your testimony here today.

Ms. TiGHE. Thank you.

Mr. KINGSTON. Thank you.

Ms. Lee.

Ms. LEE. Thank you. Let me ask Mr. Levinson a question as it
relates to the executive summary that you provided, or at least
that we have from the CDC, in terms of the PEPFAR program. I
think the administration requested that HHS look at Namibia,
Vietnam and South Africa to determine each CDC office monitoring
of those PEPFAR funds in each country, in each country. And
South Africa was not always actually in the report. You had some
recommendations to bring South Africa into compliance with cer-
tain procedures of the expenditure of PEPFAR funds, so I just
wanted to kind of get a handle on how we are doing in terms of
South Africa.

And then secondly, as PEPFAR transitions from an emergency
response to one of country ownership, how can we make sure that
the transition goes smoothly, because, as the chairman knows,
PEPFAR has saved millions of lives and we want to see this pro-
gram move forward and not get bogged down by certain adminis-
trative problems that you listed in this report?

Mr. LEVINSON. Thank you very much, Ms. Lee. Our auditors
have been traveling abroad, something that historically they did
not do, over the course of the last year or so as a result of PEPFAR
and reimbursements that we are getting in order to do the work.
OIG reports did find some inconsistencies with respect to oversight
of PEPFAR grants in Namibia, South Africa, Vietnam, Ethiopia
and Zambia. I don’t have details to share with you this morning
about the nature of those reports, but we certainly can get them
to you with a fuller explanation, but I am encouraged by the fact
that our auditors came back and found generally that there was a
fairly sound regime in place in virtually all of those countries. Yes,
there was room for improvement, but actually no major problems
were really identified in terms of how the funding was actually
being purposed and who was generally receiving that kind of fund-
ing.
I don’t really have a specific recommendation for you in terms of
the work of our office on how transition may go. That is probably
something that would be more under the jurisdiction of AID and
the State Department, but to the extent that our work can inform
how they are viewing it, I really view the beginning of our inter-
national work in this area as very important, not just for the De-
partment but for exercises like this, which involve cross-agency,
cross-department activities internationally.

Ms. LEE. Right. I guess with regard to, going back to South Afri-
ca, in your report there were some recommendations in terms of
procedures, like review of progress reports, review of expenditures,
review of audit reports, site visits, discussions and meetings with
recipients.
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So I just want to make sure that where you found that there was
room for improvement, because I agree, I have been to most these
of these countries and looked at what was taking place, and it is
really phenomenal with regard to how they have managed the pro-
grams, but I don’t want to see a situation that sort of builds up
where——

Mr. LEVINSON. Yeah.

Ms. LEE [continuing]. You know, they are not given clear kind of
instructions or requirements that CDC would want to see, and then
kind of set them up to not be in compliance in the future.

Mr. LEVINSON. Absolutely.

Ms. LEE. Okay. Thank you very much, Mr. Chairman.

Mr. KINGSTON. Thank you.

Mr. Alexander.

Mr. ALEXANDER. Thank you, Mr. Chairman.

Mr. Lewis, right now the Department of Labor has two rules
pending that would devastate employers who are forced to utilize
the H2B program, and one of these rules is being blocked by Con-
gress, the other by the courts. And it is obvious that there are
members here and court officials that feel like those rules are not
acceptable. That is because if they were to go into effect the cost
to use the H2B program would be so high that many employers
would be unable to use the program.

Now, in your report and testimony, you cite evidence, in your
words, of fraudulent application, falsified documents and wage vio-
lations. You also cite that some employers avoid recruitment and
employment of qualified U.S. workers.

Now, clearly there are dishonest people out there that want to
abuse the system, but the question is, why doesn’t the Department
of Labor just strive to enforce the current laws that are being bro-
ken instead of imposing new rules that make the entire H2B pro-
gram unaffordable?

Mr. LEwWIS. Yes, sir. We have not—evaluated the entire final rule
that is out there. In the work we have done, and in fact, the major-
ity of our findings and issues are things that the Department can
and should do without any change to the rules.

The things you mentioned, such as employers not paying proper
wages, et cetera, that they had agreed to pay, and working condi-
tions, that is the kind of thing that has to be verified, once the ap-
plication has been approved and the employee is here working. The
Department does go out and do audits of those, but we realize that,
they are not doing timely enough. In many cases they are out long
after the person’s temporary employment had ended and some-
times after that employer has submitted and been approved an-
other application before the Department finds that they weren’t
playing by the rules on the earlier application. So that is not some-
thing the rule needs to address.

The one issue the Department has raised the rule in response to
our findings has been the issue about what work the employer has
done to properly recruit U.S. workers. And we do find issues with,
how that recruitment was done, how the job announcement was
done. Did it include all the key facts about the employment that
could influence someone’s decision to apply or, more importantly,
not apply for the job, did they advertise as they were supposed to,
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et cetera. And that is something the employers are already re-
quired to do, and that, we think, could be improved if the Depart-
ment. They don’t get that information up front, but rather just get
a self-attestation that the employer has done that properly. If they
did submit that documentation, which they would already have at
the time of the application, that could improve that, but that is the
only aspect of that that we have really looked at.

We have not evaluated—there are a lot of other things in that
final rule that could have the impact that you are referring to that
we have not assessed.

Mr. ALEXANDER. Okay, sir.

Mr. KINGSTON. Okay. Mr. Levinson, on healthcare fraud, your job
is to recommend systems, right, and not just reactively but
proactively? Is that correct?

Mr. LEVINSON. Well, we certainly are involved in individual cases
and larger kinds of operations, but, yes, we certainly look towards
being able to exercise some influence on how controls will be done
as well.

Mr. KINGSTON. Well, with the enactment of the new healthcare
law, are you making recommendations for controls that would pre-
vent fraud, and are those recommendations something that this
committee needs to be aware of and to emphasize that we want
them implemented?

Mr. LEVINSON. Well, we are certainly trying to provide whatever
technical assistance we can with respect to the Department as it
begins to roll out or think through various kinds of pilot or dem-
onstration projects where the potential fraud vulnerabilities might
be. We have lawyers who are well versed in the anti-kickback stat-
ute, physician self-referral law and other technical statutes avail-
able so that they can provide perspective on what is more likely to
be a better control than perhaps something else.

I am not sure this really necessarily produces particular paper-
work at this point, but that is an ongoing process. And to the ex-
tent that Members of Congress are interested in thinking this
through, I am sure that our staff would be happy to talk with
members and staff as well.

Mr. KINGSTON. Okay. And I have an unrelated question, but as
you know, this committee, with bipartisan majorities, have sup-
ported a provision to prevent wasteful studies with tax dollars on
gun control. The idea is we do not want to see the CDC take an
advocacy stand on gun control. The President, though, through his
directives has put in $10,000,000 to research the causes and pre-
vention of gun violence.

We are not certain if that violates this longstanding provision or
not, but if it does, how do you make sure that the law is not vio-
lated? Where is your role in that in terms of monitoring the viola-
tion of it?

Mr. LEVINSON. Well, in the course of our review of whether it is
contracts or grants, and this is throughout the Department, we,
and I believe we have done a much better job of it over the last
few years, really try to integrate our look among all of the dis-
ciplines within the Inspector General’s Office. So if it is an audit
or evaluation responsibility, we also view it as a counsel’s responsi-
bility as well. We have an Office of Counsel to the Inspector Gen-
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eral, as required by the IG Reform Act of 2008, and very often
there will be questions about whether a particular matter that
auditors or evaluators come across is appropriate given the legal
parameters. And what we do is we make sure that the counsel’s of-
fice is involved in providing advice and counsel. And quite frankly,
if our counsel is unsure or has questions, who in turn will share
them either with the general counsel’s office, which is indeed the
chief legal officer of the Department, and with GAO.

Mr. KINGSTON. On something as high profile as this, which came
directly from the White House, though, if there is a violation of
that provision, are you guys looking at it and are you there up
front to make sure that it is not violated?

Mr. LEVINSON. Well, we certainly don’t exercise any oversight
with respect to what is happening down Pennsylvania Avenue, but
once something is in the process of being implemented or adminis-
tered, within the framework of the Department, we certainly try to
stay as much on top of both high profile as well as things that are
not necessarily high profile but wind up being very important, we
certainly try to do that as much as we can.

Mr. KINGSTON. So would you keep the CDC from erring and
straying on what this committee has put in the law and what the
President wants?

Mr. LEVINSON. Well, I know that there is a systemic review that
is proceeding at the CDC to make sure that the CDC is operating
within legal parameters, so anything that might have an impact or
an effect on that is likely to be part of that.

Mr. KINGSTON. Okay. All right. Thank you.

Ms. ROYBAL-ALLARD. I want to briefly return to an earlier state-
ment about the 317 program, because I believe the public health
community would highly disagree that the money is not needed.
While it is true that the fiscal year 2013 President’s budget rec-
ommended a $58,000,000 cut in the 317 funding, primarily because
it is thought that the ACA will address some of those issues, I am
pretty sure that during the hearing, Dr. Freiden never said that he
had no use for that 317 money. In fact, I believe that the IG report
on vaccinations points to a need for adequate 317 program funding
to support program infrastructure in the VFC program.

Inspector General Levinson, in your June 2012 Vaccines for Chil-
dren report, you found that 76 percent of the surveyed sites had
vaccines that were exposed to inappropriate temperatures, which
can reduce vaccine potency and efficacy. You also found that VFC
sites had expired vaccines stored alongside good vaccines and that
the selected providers did not meet vaccine management require-
ments or maintain required documentation.

Can you update the committee on corrective actions that have
been taken to ensure vaccine safety and proper documentation?
And since some of the section 317 immunization program funding
supports program infrastructure and essentially gives State health
departments the staffing resources needed to ensure VFC providers
are following Federal program guidelines, how would potential cuts
to this program impact the States’ ability to ensure vaccine efficacy
and Federal management requirements?

Mr. LEVINSON. Ms. Roybal-Allard, my office will endeavor to keep
you fully informed of the progress that is being made with respect
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to the deficiencies that were found as a result of our June 2012 re-
port. I don’t have anything immediately to report as a result of
those findings, but I do know that remains a current open file for
us to make sure that indeed corrective action is undertaken.

It was received with seriousness certainly by CDC, and my un-
derstanding is that there is follow-up action that has been taken,
that is being taken, and that will be taken to try to avoid that se-
ries of serious issues in the future.

Ms. ROYBAL-ALLARD. Because it is very serious.

Mr. LEVINSON. Absolutely.

Ms. ROYBAL-ALLARD. And I would appreciate receiving that infor-
mation.

Assistant Inspector General Lewis, in looking at the OIG listing
of the top 10 management challenges at the Department of Labor,
I was interested to see that the first two items on the list both in-
volve protection of worker safety and health, one involving worker
safety in general and the second involving the safety of minors in
particular.

Could you please tell us about the OIG concerns in these areas,
what you see as the problems and what needs to be done to ad-
dress them?

Mr. LEwis. Okay. Well, Ms. Roybal-Allard, generally with occu-
pational safety and health, our concern is that the Department
does not have good mechanisms to really focus and target on the
employers, because they can only look at so many employers. We
want to make sure that they have good systems to really go after
the employers that represent the biggest problem in terms of
health and safety, and we are not sure that they have the means
to really target that.

We realize it is a difficult area to evaluate, and that is why it
is considered a challenge, but we have recommended that they try
to develop a way to measure and evaluate what they are targeting
and how what payoff they are getting for how they are targeting.

They have implemented a pilot program, a multi-year program to
try to do that, a demonstration for how that might be done, so that
is one bit of encouraging news on that.

With mine safety, we have had a number of issues over the years
of lax systems in terms of how the Department goes about doing
the mine inspections: whether they are thorough and complete;
whether they do all the mandatory inspections that are required,;
what they do to follow up on issues in those inspections, what they
do to follow up on complaints they get; and, how they are following
up on currently internal and independent reviews they had done
after the last large disaster at the Upper Big Branch mine. We are
currently looking at what actions the Department is taking to im-
plement all the recommendations out of that report. And we expect
to have that in the next month or two.

Ms. ROYBAL-ALLARD. And when you say you don’t have the
means, you mean staff and resources? Is that what——

Mr. LEwis. Well, I don’t know that they don’t have, the total
staff, but they certainly have a lot of challenges in terms of inspec-
tions and approval of the mine plans that do compete for resources.

Ms. ROYBAL-ALLARD. Okay.
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Mr. LEwIS. So they do have to determine how best to deploy
those resources.

Ms. ROYBAL-ALLARD. Okay. Thank you.

Mr. JOYCE [presiding]. Thank you. Although the chair would
technically be next, I defer to Representative Fleischman.

Mr. FLEISCHMAN. Thank you, Mr. Chairman.

Mr. Levinson, in your 2012 top management and performance
challenges report, you identified implementing the affordable insur-
ance exchanges, the exchanges as a key issue for HHS. Many
States, including my home State of Tennessee, have expressed deep
concern over the additional financial burdens these exchanges will
place on States and have chosen not to establish an exchange.

Could you please elaborate on the concerns you have about im-
plementing the exchanges and share what recommendations you
have—recommendations you have made regarding HHS establish-
ment of exchanges in States like Tennessee, and what the Sec-
retary and CCIO—I am sorry, CCIIO are doing to prepare for the
January 1st deadline?

Mr. LEVINSON. Certainly, Mr. Fleischman. In our 2013 work
plan, we have included a series of activities geared towards the
CCIIO—that is a mouthful—oversight of the health insurance ex-
change establishment grants, including CCIIO’s procedures for de-
termining grant compliance. CCIIO’s oversight of the accuracy of
information reported to the healthcare.gov plan finder will also be
reviewed. CCIIO’s process for identifying, selecting and overseeing
co-op funding recipients will also be looked at, as well as HHS and
State controls to prevent fraudulent claims under the preexisting
insurance plans program.

So the idea is to build a robust agenda within which to, in effect
monitor and see how this series of very important work actually
rolls out and to make important recommendations and to follow, in
effect, the money as these exchanges are established to see where
there may be fraudulent vulnerabilities.

Mr. FLEISCHMAN. Thank you. Mr. Lewis, I understand you have
identified job training programs as an area within the Department
of Labor that could be better managed to produce more of a return
on the Federal dollars being spent on these programs, and there
has been some discussion about tailoring these programs to fit
workforce needs.

Could you pinpoint some key training programs, aside from those
you have highlighted in your testimony, that are most in need of
legislative action to reduce wasteful spending on mismanaged or
duplicative initiatives?

Mr. LEwis. Well, in terms of Department of Labor’s programs, I
think what is covered in my written testimony really covers the
major programs. In the WIA program, we have recently looked at
adult and dislocated worker program, which are major streams of
money, and the Job Corps program. We have also looked at various
discretionary grant programs under WIA. We see a common prob-
lem of not achieving results, and particularly investing money and
training and then we place people in another job from what we
trained them for.

As I was discussing in an earlier part of the testimony, what we
have found in terms of ones that are more successful in placing
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people in jobs that they train them for, had better information to
begin with in terms of their local market, economy, relationships
with employers. But we see a lot of grant agreements that don’t
have this information or it is not done as well. Nonetheless, those
plans, and those grants have been approved. We don’t see the ap-
propriate information being measured on particularly placing peo-
ple in a job you train them for. That is not one of the focuses of
the program in terms of measurement, so, what you measure gets
managed.

We also see a problem with the quality of data where results are
overstated, particularly on this match placement issue. If you are
overstating the results and masking the lack of performance, then,
you are not as likely to improve that performance if you are report-
ing that you are already achieving a level of performance.

So I think those are the key things from our work that we see
need to be addressed.

Mr. FLEISCHMAN. Thank you, Mr. Chairman. And I yield back.
Incidentally, Mr. Chairman, my apologies. I was at a previous
hearing. That is why I was delayed in my showing up here. Thank
you.

Mr. KINGSTON [presiding]. Thank you.

Ms. Lee.

Ms. LEE. Yes, I would like to, Mr. Lewis, pursue the whole issue
with regard of Job Corps specifically, because in my area, you
know, the Job Corps Center at Treasure Island, they actually, well,
do phenomenal work with their trainees, they train them for the
jobs that exist in the Bay Area. And so I wanted to kind of find
out just in terms of compliance, are you talking about all Job Corps
centers, some of them, and what we need to do to make sure the
Job Corps survives, because they are doing really a great job?

Mr. LEwis. Well, I don’t have an assessment, for each individual
center, and certainly they are not all the same. So our results are,
across the board what we see in general from the sampling of cen-
ters that we go out to in different years.

Job Corps, we do see probably a better rate of placing individuals
in jobs they were training them for in that program compared to
some other programs. And that is probably attributable to, more in-
tense involvement with those individuals than you have in some
other job training programs. But we still have a number of issues
that we see across the board kind of no matter what sampling of
centers we go to in terms of: safety issues on center; a lack of per-
formance in some programs; and a lack of oversight by the Depart-
ment where they have been out to the center, they have done re-
views, and should have identified certain training programs within
a center weren’t performing and they are supposed to put in place
certain corrective action plans with that center that are not hap-
pening. So we still believe there is a greater level of performance
we could get out of Job Corps despite what level of performance it
already has.

Ms. LEE. And are these contractor violations specifically or lack
of understanding of what the requirements are?

Mr. LEwis. That is certainly part of it. Part of it is contractors
not following the rules or not clear on what they are or just simply,
what is a better way to do this that, AOL is not sharing informa-
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tion between centers, between contractors, which really falls back
to the Department of Labor and the Employment and Training Ad-
ministration and their oversight role of the entire program.

Ms. LEE. Okay. I am sorry if this question is redundant. Has
anybody asked about the veterans, the services for veterans
healthcare, assessing the needs of returning veterans?

Mr. LEwIs. Oh.

Ms. LEE. Could you, then, kind of let us know——

Mr. LEwis. For healthcare or

Ms. LEE [continuing]. What you are doing? Healthcare, uh-huh,
as it relates to the veterans that are experiencing all of the chal-
lenges now that we recognize.

Mr. LEwis. We don’t have a role in terms of their healthcare. The
Department does have a program that is designed to help transi-
tion them back into civilian employment. We have looked at that
and found that is pretty much run by contractors. We found a num-
ber of issues with how that program was run. The Department has
just recently done a major redesign of that, so we will be reevalu-
ating that this year to see if that remains in our top management
challenges for vets.

Ms. LEE. Well, again, learning some of the lessons from dJob
Corps, in terms of the training for veterans, are we making sure
that they are being trained for the sectors of our industry that are
hiring?

Mr. LEwIS. Again, we have looked at the training programs they
do run for them as well, and we have similar issues that we have
seen, whether it is Job Corps or the other WIA programs that we
don’t think there is enough focus by the States, by the Department
on, are we doing the best job we can in terms of the types of train-
ing we are providing and that we are providing training that is
going to lead to a job, or not unnecessarily providing training when
that individual, whether they are a vet or anyone else that comes
into a one-stop center could get a job—is going to get a job on their
own or by other means without having additional training? Why in-
vest in training.

Ms. LEE. Okay. I guess in closing, I have just a couple more sec-
onds. I guess for the life of me, I have never—I had actually in the
day ran a community mental health center that I founded, and we
had then CETA trainees, and this was in the 1970s, and one of the
requirements then was that the training would be specific for the
professions that they were going to enter and that the jobs existed.
We had to have what we called positive permanent placements.

I can’t figure out why Department of Labor can’t do that. I mean,
we know what job—you have the sector analysis where the jobs
are, so why can’t they be matched with the training programs? I
just can’t understand that.

Mr. LEwWIS. It is not a new issue.

Ms. LEE. No. We should have learned by now. Doesn’t make any
sense, but anyway. Okay, Mr. Chairman. Thank you very much,
but we need to get to the bottom of this and try to figure that out.

Mr. KINGSTON. Yeah. I think we would like to know what we can
do as a committee to get to that, because Ms. Lee, I don’t know if
you were in the room earlier when I was talking about the mis-
match in Fresno, California, up the road from you where there
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were jobs available, but the job training programs did not train for
any of them.

Ms. LEE. Yeah. Mr. Chair, I think we should, because like I say,
the 1970s? I mean, we need to figure this out. It doesn’t seem like
rocket science, but I hope this committee can really take a serious
look at that this year. Thank you.

Mr. KINGSTON. Sure. I think, Mr. Lewis, if you could follow up
with us on that.

Mr. LEwis. I would be happy to.

[The information follows:]
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The key elements of a successful job training grant program include picking the best
service providers, making expectations clear to grantees, ensuring that success can be
measured, providing active oversight, evaluating outcomes, and disseminating and
replicating those strategies and programs that have been proven to be successful. While
there may be other ways to improve grant performance, our audits over the years have
found that the Department was not taking these basic, fundamental actions, or was not
doing them as well as it could.

The Department needs to improve the grant writing, solicitation and award process by
developing a process that ensures that grant agreements delineate clear, concise, and
measureable objectives that can be used to measure the success of grant performance.
For example, our 2010 audit of the Department’s High Growth Job Training Initiative
found that grant objectives were often not clear and as a result we could not determine
whether some grantees in our sample delivered the performance they were funded to
produce. The lack of clarity of the grant objectives called into question the rigor of the
Department’s review and assessment of the proposals, and the merit of its decisions to
award the grants.

The Department needs to develop criteria for determining acceptable performance for
grant programs that lack such criteria. Our 2011 audit of the W1A Adult and Dislocated
Worker Program found that ETA is unable to report if the training services provided by
these programs are achieving intended results and at what cost, and needs to develop
performance measures for training outcomes. More recently, ETA has begun to
emphasize to its grantees the importance of providing training that leads to “industry-
recognized” credentials. Our 2012 audit of the Department’s Green Jobs Program found
that grantees reported “credentials” ranging from a certificate of completion for a one-
day training course to a bachelor’s degree. The range of credential types and their
relationships to the participant securing employment makes it even more challenging
for ETA to evaluate the value of these certifications in assessing the success of the Green
Jobs or any job training program.

The Department also needs to monitor the financial and program performance of its
grantees throughout the grant life cycle. When poor performance or other problems
are identified, it needs to ensure grantees take timely corrective actions. Our 2009
audit of a WIA grantee questioned $11.3 million of grantee expenditures. The
Department had raised concerns regarding the grantee’s financial management system
during its oversight visits but failed to follow up on those concerns.

Finally, the Department needs to implement a process that captures grantee
performance results for use in future grant investments. Qur 2012 audit of the
Department’s performance evaluation process for discretionary grantees found that
grantees’ overall performance was not always evaluated and documented, and the
Department could not demonstrate that final performance results were used in the pre-
award phase for future grants.
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Mr. KINGSTON. And I would also like to get back with the vet-
erans program, that TAP, the Transition Assistance Program, we
just want to know what reforms you recommend to make sure that
that can be run better. And you can submit those for the record.

[The information follows:]

The Department has recently conducted pilots of its revamped Transition Assist-
ance Program Employment Workshops. Components of the revised Employment
Workshop include: translating military experience into equivalent civilian language;
enhanced resume development; and increasing skills in interviewing techniques.
The Department reported that 91 percent of participants believe the course im-
proved their confidence in successfully planning for their transition.

The changes the Department has made to the Program are promising, but we be-
lieve the findings and recommendations from our 2010 audit remain applicable. Our
audit found that the Department did not use performance goals and outcomes, as
required by the Government Performance and Results Act, to evaluate program ef-
fectiveness to determine whether participants applied the skills learned to obtain
meaningful employment. Instead, the Department referred to the Department of De-
fense’s goal of providing TAP workshops to 85 percent of separating military per-
sonnel, and reported only the total number of TAP workshops conducted and partici-
pants served in its annual report to Congress. Furthermore, the Department did not
retain the participant information needed to measure and report outcome goals. We
recommended that the Department develop and implement procedures to report and
document participant attendance, and retain participant information needed to
measure and report outcomes goals.

Mr. LEwIs. Certainly.

Mr. KINGSTON. Mr. Alexander.

Mr. ALEXANDER. Yes, sir. Thank you. Mr. Lewis, how familiar
are you with the acquisition management system in the Depart-
ment of Labor?

Mr. LEWIS. In the Department? We have done a number of audits
on procurement in the Department of Labor.

Mr. ALEXANDER. Okay. Well, it is my understanding that since
2008, the Department has been attempting to purchase a new ac-
quisition management system to replace the procurement system,
and after initially deciding to set aside this work for small busi-
nesses, the Department reversed that decision and subsequently
awarded a $20,000,000 contract to a large business for the imple-
mentation of a brand-new AMS, and this award was $10,000,000
higher than the next fully qualified competitor’s price and it was
a small business.

So my question is, can you explain the decision to go with the
contractor charging twice as much for negligible differences in the
proposed solution?

Mr. LEwis. Mr. Alexander, I can’t explain that. We have not
looked at the acquisition of their acquisition management system
itself. That is not something I have looked at.

Mr. ALEXANDER. So you don’t know who made the decision to set
aside the proposal that a small business

Mr. LEwIs. No, I do not.

Mr. ALEXANDER. Well, for the record, I would just like to ask you
to check into this matter and let the——

Mr. LEwIS. Certainly.

Mr. ALEXANDER [continuing]. Committee—okay.

Mr. LEwis. Certainly.

[The information follows:]

The decision to award Departmental contracts rests with the Department. Once
this matter was raised at the March 19, 2013, hearing, in our independent audit
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oversight role, we began to review procurement documentation and interview De-
partment officials regarding this procurement action. We will provide the committee
with any findings or recommendations we may have as a result of our review.

Mr. ALEXANDER. Thank you, sir.

Mr. KINGSTON. Mr. Fleischman.

Mr. FLEISCHMAN. Mr. Chairman, I am fine. I have asked my
questions. Thank you, sir.

Mr. KINGSTON. Ms. Roybal-Allard.

Ms. ROYBAL-ALLARD. Inspector General Levinson, I have been
concerned about reports coming from your office about the quality
of care in nursing homes and skilled nursing facilities. Your Feb-
ruary 2013 report found problems in surveyed SNFs with wound
care, medication, management and inadequate discharge planning.

Even more disturbing were the July 2012 findings of inappro-
priate and overuse of anti-psychotics drugs in elderly nursing home
patients.

What progress has been made in holding nursing homes account-
able for unnecessary drug use, what steps is CMS taking to im-
prove the State survey and certification process so SNFs that do
not meet care and discharge planning requirements are held ac-
countable, and has CMS established any incentive programs to pro-
mote nursing home and SNF compliance with quality and safety
standards?

Mr. LEVINSON. Thank you, Ms. Roybal-Allard. All of these are
relatively current reports. The antipsychotics report in which we
found that nursing homes failed to comply with Federal regulations
designed to prevent overmedication, giving patients anti-psychotic
drugs in ways that violate Federal standards the skilled nursing
facilities report in which we indicated that there were failures to
meet care planning and discharge planning requirements for 37
percent of skilled nursing facilities; and, emergency preparedness,
where there were gaps in nursing homes’ plans and response dur-
ing disasters are all recent reports.

To share with you, we do have ongoing work examining adverse
events in nursing facilities. This study will report on the incidents,
preventability, and costs to Medicare for patients experiencing an
adverse event while receiving care at a skilled nursing facility and
will describe factors contributing to the events such as problems in
the transition from a hospital to a skilled nursing facility.

I summarize all of these reports because this is obviously a grow-
ing portfolio of our work, and in light of the demographics that in-
dicate that this will continue to be a large and growing population,
a significant industry, it is even more important that we devote re-
sources to ensuring that there is the kind of quality of care that
Congress, the taxpayers, that we all should expect for those who
wind up in these kinds of facilities.

So we will be doing follow-up work, but as you indicated, this
work has actually been published only in the last year, year and
a half. We will continue to do follow-up work in really all of these
areas.

Ms. ROYBAL-ALLARD. All right. On another subject, in 2010, the
GAO issued findings from an investigation of the Head Start pro-
gram, indicating that some centers had been found to be signing
up ineligible children, perhaps deliberately.
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Your semi-annual report indicates that your office has done some
follow-up work to see what the Department had done to prevent
these problems in the future. What did you find, and has HHS im-
proved its monitoring and oversight of Head Start?

Mr. LEVINSON. Thank you. Actually, we have found that there
has been a very encouraging, I would say, a strengthening of the
preaward process for ACF. The preaward audits of applicants now
has a far more established kind of routine and there is certainly
progress that is being made with respect to the review of ACF
grantees.

Ms. ROYBAL-ALLARD. Okay. Thank you.

Mr. KINGSTON. Does anybody have any more questions?

Mr. ALEXANDER. Mr. Chairman, if you don’t mind.

Mr. KINGSTON. Mr. Alexander.

Mr. ALEXANDER. Just one for all of you. The Oversight and Gov-
ernment Reform Committee held a hearing a little earlier; this
month, in fact. During that hearing, the Oversight Committee
pointed out that in 2012, there were more than 16,000 open and
unimplemented recommendations across agencies that came from
the inspector generals, and these recommendations were largely
identifying improvements in agency management, but more impor-
tantly, they help reduce costs, saving taxpayers a lot of money. Ac-
cording to the Oversight Committee, if these recommendations
fvere implemented, it would save the taxpayers more than $67 bil-
ion.

So what we would like is for each of you to at some point in the
future provide to the committee what recommendations that you
have made within your agencies.

And, finally, if you would tell us from start to finish, when you
recognize a problem and you make a recommendation, the length
of recognizing the problem and finding a solution to that rec-
ommendation or an implementation of that recommendation, can
you give us an idea of what the time frame there might be?

Ms. TIGHE. I would be happy to.

[The information follows:]
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The Office of Management and Budget A-50 Circular, Audit Followup, requires agencies to
establish systems to assure the prompt and proper resolution and implementation of OIG audit
recommendations. The Circular states, “Resolution shall be made within a maximum of six
months afier issuance of a final report...Corrective action should proceed as rapidly as
possible.” The Circular provides definitions as follows:

»  Audit Resolution - the point at which the audit organization and agency management or
contracting officials agree on actions to be taken on reported findings and
recommendations.

» Corrective Action — measures taken to implement resolved audit findings and
recommendations.

The U.S. Department of Education tracks audit resolution and implementation of corrective
actions related to OIG products in its Audit Accountability and Resolution Tracking System
(AARTS). The Office of the Chief Financial Officer maintains this system, which includes input
from OIG and responsible program officials. AARTS includes recommendation-level detail for
all reports where the Department is directly responsible for implementing corrective action
(internal audits). AARTS generates a resolution due date of 90 days from the report issuance
date for OIG internal audits. The system includes less detailed information on the status of
individual recommendations made to non-Federal entities, such as State educational agencies,
local educational agencies, institutions of higher education, contractors, or other grantees
(external audits.) Information we provided to the House Oversight and Government Reform
Committee, as well as in response to a recent request from the Senate Committee on
Appropriations Subcommittee on Labor, Health and Human Services, Education, and Related
Agencies, focused only on internal audit reports—reports that include recommendations for
which the Department is directly responsible for implementing corrective action.

From April 1, 2009, through April 17, 2013, OIG issued a total of 71 internal audit products
that contained 564 recommendations. For those 564 recommendations, the data in AARTS
shows that:

* 466 recommendations have been resolved, with all corrective actions completed.
o 356, or about 76 percent, of these recommendations were resolved timely.
* 393, or about 84 percent, of these recommendations were resolved within
6 months.
* 16, or about 3 percent, were resolved within 12 months.
s 22, or about 5 percent, were resolved within 24 months.
s 35, or about 8 percent, were resolved in more than 24 months.

s 80 recommendations have been resolved, but corrective actions not yet implemented.
o 63, or about 79 percent, of these recommendations were resolved timely.
= 73, or about 91 percent, were resolved within 6 months.
= () were resolved within 12 months.
* 4, or about 5 percent, were resolved within 24 months.
= 3, or about 4 percent, were resolved in more than 24 months
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* 18 recommendations have not yet been resolved. Those 18 recommendations are
categorized as follows:

o 8 of the recommendations were included in audit products issued within the last
six months (November 1, 2012, through April 17, 2013). These recommendations
are not considered overdue for resolution.

o 9 of the recommendations were included in audit products issued between 6 and
12 months ago (April 1, 2012, through November 1, 2012). These
recommendations are considered overdue for resolution.

o 1 of the recommendations was included in an audit product issued more than 12
months ago. This recommendation is considered overdue for resolution.
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From October 1, 2007 through March 31, 2013, we issued 334 reports containing 1,841
recommendations to the Department.

Of the 1,841 recommendations issued, 1,260 have been closed. 230 were closed within
6 months of issuance, 611 within one year, 945 within 18 months, 1,020 within 2 years,
and 240 took two years or longer to implement.

581 of the 1,841 recommendations issued since FY 2008 remained open as of March 31,
2013. 94 had been open for 6 months or less, 149 for one year or less, 224 for 18
months or less, 273 for 2 years or less, and 308 for 2 years or longer.
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Q. Provide what recommendations that you have made within your agencies. Tell us from start
to finish, when you recognize a problem and you make a recommendation, the length of
recognizing the problem and finding a solution io that recommendation or an implementation of
that recommendation. Can you give us an idea of what the timeframe is?

A. The Department of Health and Human Services (HHS) Office of Inspector General (OIG)
annually publishes the Compendium of Unimplemented Recommendations,’ which summarizes
significant monetary and nonmonetary recommendations that, when implemented, would result
in cost savings and/or improvements in program efficiency, effectiveness, and integrity.

Implementation generally requires one or more of three types of actions: legislative, regulatory,
or administrative. Some issues involve more than one type of action. OIG relies on policy
makers such as HHS and its operating and staff divisions, the Administration, Congress, and
States to take the necessary steps to achieve optimal outcomes.

To ensure accountability in the implementation of OIG’s recommendations after issuance of final
reports, OIG’s requests that the relevant Departmental Operating Division (OpDiv) provide a
final management decision to OIG within 6 months of report issuance. Actions should generally
be completed within 1 year of issuance of the final report, although some exceptions apply, such
as actions requiring legislative change or actions against providers that are under appeal. For
recommendations that the OpDiv concurred with or otherwise agreed to take action on, the
OpDiv sends notification and documentation of final action to OIG. If the OpDiv does not
complete all planned actions on a recommendation within one year, it must provide an Annual
Status Update on the status of recommendations that remain unimplemented. From 1/1/2011 to
present, OIG has made over 900 recommendations to HHS. More than 700 of those remain
unimplemented and almost 200 of those have been implemented

! available online at: https://oig.hhs.reports-and-publications/compendium/index.asp
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Mr. LEVINSON. Yes.

Mr. LEWIS. Yes.

Mr. ALEXANDER. Thank you.

Mr. KINGSTON. Well, thank you very much. This concludes the
hearing. And we certainly appreciate your testimony. We look for-
ward to the follow-up on some of these questions.

Mr. LEVINSON. Thank you.

Ms. TiGHE. Thank you.
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Department of Labor, Health and Human Services and Education and Related Agencies

Oversight Hearing: Top Management Challenges at the Departments of Labor, Health and
Human Services and Education: Perspectives from the IGs

March 19, 2013
Questions for the Record — Chairman Kingston

Inspector General, U.S. Department of Health and Human Services
Questions for the Honorable Daniel R. Levinson
Inspector General
Department of Health and Human Services

1. Do you agree that the Office of the Inspector General is obligated to investigate the use of
federal funds by HHS officers, employees, and grantees to lobby state and local governments
to change its laws and regulations, in violation of the Anti-Lobbying Act, 18 U.S.C. § 1913? If
so, please describe the steps that the Office has undertaken to discharge this obligation.

Under the Inspector General Act, the HHS Office of Inspector General (OIG) is authorized
to investigate, audit, or evaluate, as appropriate, the expenditure of HHS funds by
grantees, contractors, and other recipients. This would include the authority to
investigate expenditure of HHS funds in violation of 18 U.5.C. § 1913, the “Anti-Lobbying
Act” {§ 1913 or the Act). As discussed in detail in response to Question 2, below, there
is some ambiguity as to whether § 1913 applies to non-Federal entities.

You have also asked whether OIG is obligated to investigate alleged violations of § 1913,
0IG receives thousands more complaints each year than we can feasibly investigate.
Too, our funding structure dictates that only a portion of our funding is available for
investigations unrelated to Medicare and Medicaid. Within these constraints, OIG
necessarily weighs the thousands of allegations to identify those we can undertake
within available resources. Many considerations contribute to this decision, including:
Does the allegation implicate a criminal law? Is there likelihood of prosecution? What is
the financial impact on HHS’s programs? Are there potential safety issues or harm to
patients or beneficiaries? Are there other available options for addressing the allegation
{e.g., an audit or systemic evaluation, referral to management officials or to another law
enforcement entity)?

2. For purposes of conducting investigations into violations of the Anti-Lobbying Act, do you
believe that the Act prohibits HHS grantees from expending grant funds to urge state and
local governments to adopt new laws and regulations? If not, why not?

The application of the current provisions of the Act to non-Federal entities has not been
settled by a court and some ambiguity remains. The Act prohibits the use of

appropriated funds “to influence in any manner a Member of Congress, a jurisdiction, or
an official of any government” with respect to “any legislation, law, ratification, policy or
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appropriation.” Before 2002, the statute also provided that “[wlhoever, being an officer
or employee of the United States or of any department or agency thereof, violates or
attempts to violate this section,” is subject to criminal fines and imprisonment. Relying
on this language, a court concluded in 1982 that the Act applied only to Federal officers
and employees. Grassley v. Legal Services Corp., 535 F. Supp. 818, 826 n.6 (D.C. lowa
1982). In 2002, § 1913 was amended to replace the criminal sanction with civil
monetary penalties; no court has yet interpreted whether these new penalties apply to
non-Federal entities.

We believe that there is some uncertainty here. The provision remains in the Chapter of
Title 18 of the U.S. Code that is applicable to “Public Officers and Employees.” Of more
significance, the 2002 amendments left in place an exception in the Act that permits
Federal emplovees only to engage in routine communications with Congress without
running afoul of lobbying prohibitions. There is no exception that would cover identical
communications between State executive officials and state legislatures. Arguably, this
indicates that the 2002 amendments were not intended to broaden the Act beyond
Federal employees. Also, we understand HHS is of the view that § 1913 continues to
apply only to executive agencies, and was not affirmatively extended to grantees,
contractors, or other recipients of funds from agencies. Thus, agency notices to grantees
concerning lobbying do not advise them that § 1913 is or may be applicable to their
expenditures of grant funds.

Certainly, OIG is not the arbiter of the scope of a Federal enforcement statute;
ultimately, the reach of the Anti-Lobbying Act must be decided by the Department of
lustice {in fact, the Act gives the Attorney General discretion to exempt “any
communication whose prohibition . . . might, in the opinion of the Attorney General,
violate the Constitution...”} and the courts. In the meanwhile, if an OIG investigation
presents the issue of application of § 1913 to a State or grantee, we will present the
matter to the Department of Justice.

Regardiess of whether the Act is held to apply to non-Federal entities, grantees would
still be prohibited from lobbying with Federal funds in accordance with restrictions in
appropriations acts and OMB cost principles.

3. Has the Office of Inspector General developed guidance for its investigatory personnel on
the meaning of the Anti-Lobbying Act? If so, please describe that guidance and provide a
copy to the Committee?

No, OIG has not issued guidance to its agents on application of § 1913,

4. If an HHS grantee had spent HHS grant funds to hire personnel and prepare materials for
advocating that a state or local government impose a tax on a consumer product, would such
expenditures violate the Anti-Lobbying Act? Would the expenditure separately violate
Section 503 of the Consolidated Appropriations Act of 2012, Pub. L. No. 112-74 § 503?
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As discussed in response to Question 2, serious questions remain as to the application of
the Act to non-Federal entities. If the Act does apply under such circumstances, then
grantees lobbying for the imposition of taxes on consumer products by a State or local
government would appear to fall within the meaning of the Act. These are fact specific
determinations, however, and we are mindful that not all statements or communications
about public policy issues constitute “lobbying” and “influencing legislation.” We also
note that even if OIG were to conclude that a possible violation of the Act had occurred,
the matter would only be pursued if the Department of Justice agreed with our conclusion
that the Act had been violated and determined to initiate action against the grantee. (See
the GAO-04-261SP, Appropriations Law (“GAO Redbook™), Vol. I, p. 4-195, n.114; “A
conclusion by the Justice Department that section 1913 was violated would not have
automatically resulted in a prosecution. The Attorney General has what is known as
‘prosecutorial discretion,” wherein a great many factors influence the decision whether to
prosecute”).

You have also asked whether Federal grant expenditures incurred by a grantee for
advocating for a tax on a consumer product would violate Section 503, Title V, Division F
of the Consolidated Appropriations Act, 2012. As mentioned above, these are fact-
specific determinations, but based on this brief description, OIG would be authorized to
audit the expenditures. If we determined that the specific costs were not allowable, we
would recommend that HHS recover the improperly used grant funds {(See GAO/HRD-
93-100, B-248812.2 (May 4, 1993).

5. CDC grantees across the country appear to remain unaware that using federal funds to
carry out lobbying campaigns is unlawful. For example, the State of Minnesota advised its
Community Transformation Grant (CTG) grantees that their CTG funds could be used te
make changes to state ordinances. A Q & A document available on the State’s website
reads “...a CTG strategy could include updating the ordinance to increase the price of
tobacco retail licenses to pay for the program...” Housten/Harris County, Texas encouraged
their CTG sub-grantees to “limit density of fast food outlets and other outlets featuring high
calorie, high sodium, and low nutrition foods” through “zoning: regulate the number of fast
Jood restaurants in a given area”. These and other examples of lobbying campaigns
continue to be funded by CDC through the Community Transformation Grant (CTG)
program. As part of your investigation into lobbying activities carried out with CDC
funds, are you specifically looking inte activities carried out by CTG grantees? What
sources of information/documentation are you utilizing to identify potential violations of
anti-lobbying restrictions by CDC grantees?

OIG is not currently investigating lobbying activities by specific CDC grantees. There is,
however, other ongoing work. We are completing our fieldwork on an evaluation
regarding the use of HHS grant funds for lobbying activities; the study explores the
extent to which HHS agencies have mechanisms in place to identify and address lobbying
violations. We anticipate that the final report will be issued by the end of the year. In
addition, our work plan contains a proposed audit regarding CDC grantees and their use
of funds for authorized purposes, including the lobbying restrictions. As you likely

-
3
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know, the Government Accountability Office will also soon release a report on CDC’s
lobbying policies and monitoring specifically addressing Communities Putting
Prevention to Work (CPPW) awards.

To identify potential violations of CDC grantees, we look at the applicable statutory law,
appropriations, regulations, Federal cost principles, OMB Circulars, Grants Policy
Statements, Federal court and GAO decisions, and any official interpretive source of the
above (e.g., legislative history, Federal Register notices, Office of Legal Counsel
opinions).

With respect to the two instances of possible lobbying you have identified, we request
that you please forward information you have with respect to these allegations for our
review. It would be helpful to know the source documentation for the above quotes, the
grant year of the awards, and any other information pertinent to the two allegations.

6. In the OIG work plan it notes it will review CDC—Grantees’ Use of Funds (New) to
determine the allow ability of costs funded with FY 2012 HHS appropriations and claimed
by Centers for Disease Control and Prevention (CDC) grantees using the funds to reduce
chronic disease and promote healthy lifestyles. Grantees receiving such funds must ensure
that the funds are used for authorized purposes, including whether funds were spent on
lobbying, and in compliance with the purposes outlined in Federal laws, Office of
Management and Budget (OMB) circulars, and other directives. (OAS; W-00-13-59014;
expected issue date: FY 2013; new start). Given the annual funds are new each year
grantees and contractors are subject to the annual availability of funds and corresponding
restriction. Please explain why the most current restriction would only apply to new funds
and not to any organization or individual receiving new funds in the current year, even if it
is only continuation funding. It seems to follow that if Congress makes an action legal or
iliegal that the law would apply equally to everyone getting funding as compared to making
two classes of awardees.

This proposed audit would examine certain expenditures made by grantees using FY
2012 appropriated funds awarded by CDC. We read the restrictions in that Act as
applying only to funds specifically appropriated or incorporated there. Thus, the scope of
this audit could include CDC grantees receiving continuation grants, as long as the funds
are FY 2012 funds. The purpose of this review is to examine whether grantees are
complying with the lobbying restrictions contained in the FY 2012 HHS appropriation.

7. In the hearing you noted the decrease in staff. To help us understand the details of the
reduced staffing issues better please provide the following information,

-- A table that shows the various annual funding sources and for each the number of FTE
supported per year for each specific funding source.

-- The IG mentioned noted several sources are drying up or reducing. Therefore, include
in the table all specific funding sources regardless of mandatory, discretionary, or other.
-- Identify for the past ten fiscal years up through fiscal year 2013 at the CR level with the
Sequester and the FY 2014 budget request details for this table.
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Attached are the tables showing 1) the various annual funding sources and for each, the
number of FTEs supported per year for each specific funding source; and, 2) all specific
funding sources regardless of mandatory, discretionary, or other. We also identified, for
the past 10 fiscal years up through fiscal year 2013 at the CR level with the Sequester and
the FY 2014 budget request, details for this table.

8. A number of funding restrictions exist in various laws, to include this committee’s
annual appropriations act. For example, for years our bill has carried a restriction to
prohibit the use of taxpayer funds on lobbying activities.

B Using the lobbying restriction as an example, please explain the process each of
your agencies use to monitor funding restrictions, changes, and how your work
plan and audit activities are refined to ensure that these restrictions are enforced
and that no violations occur?

B If you were to identify a funding violation, what does your agency do, and what
type of follow-up is conducted to ensure the reporting of anti-deficiency act
violations are followed by the offending agency?

Generally, OIG understands that HHS’s Office of Grants and Acquisition Policy and
Accountability (OGAPA) reviews annual legistation for provisions and funding
restrictions that apply to grants and contracts. OGAPA produces and circulates policy
guidance to the various operating and staff divisions. Internally, OIG also reviews
legislation to identify restrictions related to its own appropriation as well as directives for
OIG work.

A recent example of our work with HHS on a new reporting requirement is the
requirement contained in the FY 2013 full year continuing resolution that mandates
agencies report conference spending to OIG. HHS has consulted with OIG on a policy
statement to be sent to its operating and staff divisions regarding required reporting of
conference spending. OIG has established an email address and a protocol for reviewing
reports to identify potential areas for future audit work.

General or overarching restrictions such as the restrictions on lobbying would be
considered in most of the grant work that we perform. In each grant audit, OIG generally
would test to determine whether the grant was awarded for an appropriate purpose and in
accordance with appropriations laws and funding restrictions. In addition, grant
expenditures are examined to determine whether the grant recipient spent the money for
allowable costs. If the grant review determined that the grant was awarded for an
improper purpose, OIG would recommend an investigation to determine whether the
award violated the Antideficiency Act, remedial action, and reporting, as necessary. If
the grant was awarded for a proper purpose but the grant recipient used funds for
unallowable costs, OIG would recommend that HHS recover the funds spent on
unallowable items or services.
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9, Based on your observations, what are the top five actions HHS can take or change,
which would improve the Department’s overall efficiency and effectiveness?

The top five actions HHS can take or change, which would improve HHS's overall
efficiency and effectiveness are as follows:

1. Effectively Administer Grants and Contracts

HHS is the largest Federal grant-maker and the third largest Federal contracting agency.
Effective management of these outlays must be a priority. OIG recommends improved HHS
oversight of grantees, particularly with respect to deficiencies we have identified in grantees’
internal controls, financial stability, organizational structures, procurement and property
management policies, and personnel policies and procedures. OIG has also recommended
improvements to HHS’s internal oversight of its contract funding to avoid Antideficiency Act
violations, based on problems we identified with certain contracts at the National Institutes of
Health (NIH). OIG is assessing the effectiveness of remedial actions taken by HHS to properly
fund its contracts and prevent future violations of the Antideficiency Act.

2. Protect Security and Integrity of Data, Systems, and Technology

As reliance on information technology and data grows, so do the challenges and importance of
ensuring the security and integrity of systems and data. We recommend that HHS address the
deficiencies in information security controls, which we have identified through our annual audits.
These include deficiencies in computer inventory management; logical access controls (e.g.,
weak passwords); outdated software; and patch management that could allow unauthorized
access to HHS systems and sensitive data. In addition to correcting specific weaknesses, we also
recommend a greater management focus on strengthening information security across HHS.

3. Reduce and Report Improper Payments

HHS should make every reasonable effort to ensure that vital Federal dollars are spent for their
intended purposes and in accordance with program requirements. In FY 2012, HHS reported
$64.8 billion in improper payments across eight programs deemed as high risk by the OMB.
Three of these were relevant to the focus of this Committee’s hearing on March 19, 2013 -
Foster Care, Head Start, and the Child Care Development Fund (CCDF) — and accounted for
about $0.5 billion of those improper payments.

4, Prevent, Prepare for, and Respond to Public Health Emergencies

HHS is integral to preventing, preparing for, and responding to public health emergencies
resulting from a wide spectrum of natural and man-made disasters. OIG recommends that HHS
continue its focus on fulfilling this responsibility effectively and that HHS implement the
specific management improvements that we have identified. In recent years, OIG has
recommended management improvements in planning, coordination, and communication during
pandemic influenza and hurricanes. Most recently, OIG reviewed local public health
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preparedness for radiological and nuclear incidents and recommended that CDC enhance its
guidance and coordination with other entities involved in preparedness and response.

5. Effectively Manage Public Health Programs

Effective oversight and management of public health resources is essential to ensure that
vulnerable populations receive the full benefit of public health programs. OIG recommends
increased oversight of certain public health programs to meet their missions effectively. For
example, we recommended that CDC take several actions, including working with State health
officials and medical organizations and changing its vaccine ordering and inventory systems, to
address problems we identified with providers inappropriately storing vaccines. CDC agreed
with and is implementing our recommendations. We have also recommended that the Health
Resources and Services Administration (HRSA) strengthen its oversight of community health
centers’ provision of required primary care services. In addition, we have recommended
numerous actions to HRSA to strengthen oversight of the 340B Drug Discount Program,
including improving the accuracy and reliability of program data.

10.

In your view, is HHS doing enough to eliminate waste, fraud, abuse, or duplication?

And, what are the top few ways the each Department can eliminate such waste or
duplication?

11.

OIG works with our HHS colleagues in many ways to fight fraud, waste, and abuse. For
example, through the HEAT initiative we have collaborated closely with the Centers for
Medicare & Medicaid Services (CMS) to prevent, identify, and remediate health care
fraud, especially in fraud “hot spots.” We are also working with HHS to better protect
departmental programs from grant and contract fraud and waste, including by conducting
training for grants officers across HHS. We make hundreds of recommendations to HHS
each year about specific actions the programs should take to reduce fraud, waste, and
abuse and increase efficiency and effectiveness. HHS has implemented many of these
recommendations.

Of course, more can always be done to eliminate waste, fraud and abuse. Many OIG
recommendations remain unimplemented, and we continue to follow up with HHS on
those issues. Further, new OIG work uncovers new or evolving vulnerabilities to fraud,
waste, and abuse. Please see our response to Question 9 for more information on the top
ways that we think HHS can reduce fraud, waste, and abuse.

What can Congress do to help improve the rate and pace of HHS adopting

recommendations from the various reviews conducted by your office?

We appreciate Congress’s support for OIG’s recommendations. Congress has used
numerous tools to advance our shared goals of reducing fraud, waste, and abuse and
improving the efficiency and effectiveness of HHS programs. Oversight hearings such as
this one and other congressional oversight activities are great examples of how Congress
can bring attention to both problems and solutions and help ensure transparency and
accountability. Sometimes OIG identifies the need for legislative changes to program
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requirements or new authorities to address program vulnerabilities, and we appreciate
Congress considering these legislative recommendations as well.

12. In July 2011, Congress was notified by HHS of a $1.4 billion Anti-deficiency Act (ADA)
violation dating back to the year 2002. Many of these violations related to the
application of general appropriations law and accepted contracting principles. 1
understand HHS is working on another ADA violation related to title 42 hiring
authority restrictions. Given all the financial audits that your agency performs, how
was this not noticed for so many years? What lessons learned has your agency
developed to identify such vielations in the future and how have you incorporated these
lessons into improved fiscal oversight?

The Antideficiency Act violation reported by HHS in July 2011 identified a systemic
problem with the basic understanding of appropriations particularly as those provisions
apply to multi-year or multiple year contracts. HHS admitted that for years it had an
errant policy in place. However, HHS amended its policy to address the problematic
interpretation of appropriations law. As late as 2008, HHS officials discovered that
certain divisions of HHS had not implemented the changed policy. OIG believes that its
targeted work in reviewing contracts and grants, not the annual financial statement audit,
will be the key to identifying individual as well as systemic appropriations violations in
the future.

The annual audit of HHS consolidated financial statements is an audit in which
Antideficiency Act violations are generally reported by the Department. The audit’s
objective is a broad one: to issue an opinion on whether the amounts and balances
reported in the HHS consolidated financial statements are fairly presented. Thus, they
may not initially detect violations of the Antideficiency Act. However, OMB Bulletin
No. 07-04, Audit Requirements of Federal Financial Statements, requires Federal
financial statement audits to include a report on compliance with laws and other matters.
In this report on compliance, auditors report on the agency’s failure to comply with laws
and regulations, including the Antideficiency Act. Ernst & Young, LLP, the independent
public accounting firm that audits the annual HHS consolidated financial statements
under contract with the HHS Office of Inspector General, obtains a legal representation
letter from the HHS Office of the General Counsel (OGC) in order to comply with the
audit standards and its contractual requirements. The auditors do perform tests using this
letter to determine the agency’s compliance with laws and regulations, including
budgetary and appropriations provisions.

Nonetheless, over the past several years, the audit of HHS consolidated financial
statements has covered the following issues related to compliance with financial
provisions, including the Antideficiency Act:

¢ InFY 2012, the legal representation letters stated that OGC was continuing its
review to determine if two circumstances constituted violations of the
Antideficiency Act. The first potential violation related to scientists and
researchers at the CDC, the Food and Drug Administration and the National
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Institutes of Health being paid rates that exceed those allowable under the Title 42
hiring authority. The second potential violation related to a change in statute that
required NIH to use grants, rather than contracts to administer and allocate funds
for Diabetes research.

o Inthe FY 2012 agency financial report for HHS, the Secretary disclosed an
Antideficiency Act violation that occurred in April 2010 when the Indian Health
Service made obligations that exceeded the amounts appropriated for Contract
Support Cost associated with self-determination contracts, grants, self-governance
compacts, or annual funding agreements. This violation was also reported as a
part the report on compliance and other matters in the FY 2012 audit of HHS
consolidated financial statements. This violation was reported to Congress and
the President on September 12, 2012.

e Inthe FY 2011 agency financial report for HHS, the Secretary disclosed a prior
report of multiple violations of the Antideficiency Act. These reports were
related to a systemic problem with funding contracts at HHS. The violations were
reported to Congress and the President on July 14, 2011.

OIG also conducts targeted audits of suspected Antideficiency Act violations or contract
and grants that may reveal such violations. For example, OIG has been engaged in audits
of 21 contracts awarded by NIH that were identified during the investigation that led to
the Secretary’s 2011 Antideficiency Act violation report. In those audits, we examined
whether those contracts were funded in accordance with Federal law, including whether
proper fiscal year funds were obligated and outlaid for contract activities. Where
violations or potential violations were discovered, OIG reported its findings and
recommended that HHS make adjustments to correct the improper obligations and
expenditures and to determine the actual amount of deficiency, if any. Upon the
completion of this series of audits, OIG will compile and analyze the findings of the
individual report and assess the need for additional corrective actions beyond those
already taken by the Department. In 2010, OIG also completed a series of audits of five
CDC contracts in which we discovered that CDC did not always comply with
appropriations laws in contract funding.

In addition, in FY 2013, OIG has two Antideficiency Act audits in our work plan. The
first audit is of the contracts awarded by the HHS Program Support Center to determine
whether HHS has strengthened its fiscal oversight, complied with Federal appropriations
law, and implemented the procedures it agreed to put in place when the violations of
Antideficiency Act were reported in July 2011. The entrance conference for this audit
was held in April 2013. The second audit is of the Indian Health Service and covers
whether THS violated the Antideficiency Act in its obligations for contracted health
services. Any findings stemming from these audits will be handled in the same way that
the NIH audits were handled. HHS is responsible for the investigation and reporting of
Antideficiency Act violations. Our audit reports will focus on identifying potential
violations and recommending investigation, reporting, and remedial action.
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13. To elaborate on the discussion in the hearing. For two decades, bipartisan majorities
on this committee have supported a provision to prevent wasteful studies with taxpayer
dollars on gun control. The very foundation of the provision is to prevent tax payer
funds from painting legitimate gun ownership as a public health hazard. Recently, the
President directed HHS, more specifically CDC, to provide $10 million to research the
quote “causes and prevention of gun violence” end quote. Please describe what you
agency is deing to monitor this apparent violations and explain how you can take
actions to halt on-going violations of this nature.

Your question turns on a legal interpretation of the bar on using appropriated funds to
“advocate or promote gun control.” The White House has reached the conclusion that the
prohibition on gun control advocacy and promotion does not include the conduct of
scientific research into the public health consequences of gun violence. In accordance
with this reading of the law, by memorandum of January 16, 2013, the President directed
CDC to “conduct or sponsor research into the causes of gun violence and the ways to
prevent it,” beginning with those issues with the greatest potential impact on public
health. We do not believe that OIG has the ability to countermand an order of the
President. Further, an audit could do no more than verify that funds were spent on the
disputed research and would not resolve the underlying legal question. Where, as here,
there is a disagreement in legal interpretation between the Executive and Legislative
Branches, it seems that the question of the proper reach of a statute must be resolved by a
Federal court.

Questions for the Record Congresswoman from Barbara Lee

Question for the Record: Health and Human Services IG

You cite in your testimony “IG found inconsistencies in the CDC oversight of grants authorized
under the President's Emergency Plan for AIDS Relief (PEPFAR), and most of the awards files
lacked evidence to demonstrate that CDC performed required monitoring.”

Question 1: PEPFAR is transitioning from an emergency response to one of country
ownership. What kinds of support mechanisms or indicators do you think are needed so
that we can continue to achieve the remarkable progress and protect the gains that have
been made?

In 2013, we issued a series of reports that demonstrated further improvements are needed at CDC
for monitoring PEPAR funds (see attachment 1 for a listing of FY 2013 reports). Our work
included audits at selected CDC local offices abroad and PEPFAR recipient organizations in
Namibia, South Africa, and Vietnam. Our findings have identified opportunities to improve
compliance and monitoring of recipient organizations to ensure proper management of PEPFAR
funds and that program goals are met in accordance with award requirements. From our audits,
we found that CDC offices did not always monitor the use of PEPFAR funds in accordance with
HHS and other Federal requirements. Many offices did not have the required documents or
evidence to show that CDC had performed monitoring of its cooperative agreements. Generally,
CDC offices did not have policies and procedures to help ensure consistent monitoring of its
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recipient organizations or to ensure that PEPFAR funds were used properly. Based on the results
of our audits, we recommended that CDC implement standard operating procedures for
monitoring recipient’s use of PEPFAR funds. CDC has taken steps to draft standard operating
procedures and has established a multi-disciplinary team from CDC headquarters to conduct
reviews at its offices in various countries. These are important first steps for effective monitoring
of PEPFAR funds.

Question 2: What more can we be doing to ensure PEPFAR recipient countries have what
they need during this transition process?

Continued congressional oversight hearings—such as the hearing held on March 19th— raise the
awareness of grant management weaknesses, identify resources needed to address these
weaknesses, and ultimately foster better stewardship of federal funds. Further, CDC should help
to ensure that funds are awarded to recipients with adequate internal control and accounting
systems. Most of our recipient reviews have found that grantees lacked supporting
documentation for expenditures of federal funds, inaccurately reported costs on financial status
reports, and submitted progress reports that were not timely or accurate. Our recommendations
aim to improve recipients’ progress and financial reporting and to establish formal policies and
procedures for carrying out grant administration activities.

uestions for the Record to all Inspector Generals
Question 1: As you all know, for a number of fiscal years, we have been operating under
continuous Continuing Resolutions. CR after CR, this Committee has slashed the budgets
of impertant programs within the Departments of Labor, Health and Human Services, and
Educatien, over my many objections. We have increasingly been asking each Department
to do more with less and less, and in fact now federal workers are facing furloughs due to
the effects of sequestration.
Can you describe the impact, if any these budgetary constraints have had on the
administration of the pregrams described in your testimony?

While OIG has not conducted an audit or evaluation on this specific topic, HHS faces many
significant management and performance challenges while operating in an environment of
continuing resolutions, sequestration and the risk of furloughs. Recent vulnerabilities and
management challenges identified in the 2012 Top Management & Performance Challenges
include the implementation of the Affordable Care Act (ACA); identifying and reducing
improper payments; and grants management and the administration of contract funds (see 2012
Top Management & Performance Challenges for a complete list).

Question 2: Please describe the impact sequestration will have on your office’s ability to
carry out auditing responsibilities, if any.

Sequestration has had a significant impact on HHS OIG’s ability to oversee HHS’s programs. In
FY 2013, Sequestration reduced OIG’s budget by approximately $15 million and exacerbated its
existing funding situation. Over the past two years, OIG has significantly reduced costs due to
expiring funding. Under current funding levels OIG must reduce its workforce by approximately
400 staff, or 20%, which takes OIG down from 1,800 to 1,400 employees. This will result in
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fewer employees to investigate fraud and provide recommendations for improving HHS
operations, in a time when new programs are coming on line, and enrollment is expanding.

The enactment of the FY 2014 President’s Budget will address OIG’s funding shortfall. The FY
2014 President’s Budget will support OIG’s program integrity efforts by: fully funding Medicare
Fraud Strike Force efforts in nine existing cities and related program integrity efforts; expanding
capacity to oversee the implementation and operation of the health care Marketplaces and other
ACA programs; and conducting audits and evaluations that provide recommendations and
solutions to HHS and Congress for addressing program and operational vulnerabilities.

Question 3: We know there continues to be issues of fraud, including cases of identity theft
and Medicare fraud. Are your offices adequately trained and prepared to get ahead of
what are sometimes very organized fraudulent activities?

OIG has seen an increasing volume of organized fraudulent activity in healthcare in recent years.
These activities range from the recruitment of patient co-conspirators by street criminals to the
involvement of organized criminal syndicates. Many of these cases involve 100% fraud, where
the only intent of the criminal is to defraud Medicare and/or Medicaid, and often involves
medical identity theft. Certainly, OIG could benefit from additional staffing and financial
resources to combat this growing problem. However, we are well-prepared to address organized
fraudulent activity in healthcare. OIG utilizes state-of-the-art data analytic techniques to detect
and investigate this fraud, and in May 2009, partnered with the U.S. Department of Justice (DOJ)
to create the Health Care Fraud Prevention and Enforcement Action Team (HEAT). HEAT has
created multi-agency Medicare Strike Force teams of federal, state and local investigators who
utilize high-level data analytics with an increased focus on community policing to effectively
and efficiently detect, investigate and prosecute organized criminal activity and other types of
healthcare fraud. OIG is seen as an industry leader in addressing this type of fraud and provides
both national and international training on the topic of organized criminal activity in healthcare.
Attachment 1

HHS Office of Inspector General FY 2013 PEPFAR Reports

. The Centers for Disease Control and Prevention's Namibia Office Did Not Always Properly Monitor
Recipients’ Use of the President's Emergency Plan for AIDS Refief Funds (A-04-12-04020);

. Centers for Disease Contral and Prevention's South Africa office's monitoring of recipients' use of the
President's Emergency Plan for AIDS Relief Funds {A-04-12-04022);

. Review of CDC's Oversight of PEPFAR Funds for FY 09 — Vietnam {A-04-12-04023);

. Review of Namibia Ministry of Health& Social Services FY 09 PEPFAR Cooperative Agreement
5UGPS001094-2 {A-04-12-04019);

. The Southern African Catholic Bishops' Conference AIDS Office Generally Managed President’s Emergency
Plan for AIDS Relief Funds and Met Program Goals in Accordance With Award Reguirements {A-05-12-00023);

. National Health Laboratory Service Did Not Always Manage President's Emergency Plan for AIDS Relief
Funds or Meet Program Goals in Accordance With Award Requirements {A-05-12-00024);
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. Aurum Institute for Health Research Did Not Always Manage President’s Emergency Plan for AIDS Relief
Funds or Meet Program Goals in Accordance With Award Requirements (A-05-12-00021);

» The South African Nationa! Department of Health Did Not Always Manage President's Emergency Plan for
AIDS Relief Funds or Meet Program Goals in Accordance With Award Requirements {A-05-12-00022}

Inspector General, U.S. Department of Labor
Questions for the Honorable Elliot P. Lewis
Assistant Inspector General, Office of Audit

Congresswoman Barbara Lee — Questions for the Record

Question for the Record: Department of Labor Acting IG
Job Corps

Mr. Lewis, the Employment and Training Administration (ETA) is, as mentioned in your
testimony, taking actions to bring the Job Corps program into budgetary compliance.

Question 1: Are the challenges outlined with regard to this program a result of contractor
violatiens, lack of eversight at the ETA, or a need for more guidance to contractors and the
ETA?

The root causes of the budget overrun were inadequate policy guidance and a lack of ETA
oversight over its appropriated budget levels and their expenditures.

Question 2: With the understanding that your audit is ongoing, what are some of the steps
that can be taken to ensure adequate oversight of the Job Corps program?

We have completed our audit and issued our report on May 31, 2013, We found that a number of
programmatic, budgetary, and managerial factors caused Job Corps’ PY 2011 cost overruns, Job
Corps could not demonstrate that it (1) established a sound budget or spending plan, (2)
reconciled all Job Corps financial systems to ensure financial data was complete and accurate,
and (3) routinely monitored budgeted costs to actual costs.

ETA reported that it implemented a number of oversight and cost-savings measures once it
became aware of Job Corps’ PY 2011 funding problems. Among these is a management
oversight process to provide advice on short term and long-term planning and established the
Office of Financial Administration (OFA), which was tasked with strengthening and
coordinating existing internal controls and with creating new controls to monitor costs. OFA, in
coordination with ETA’s Office of Contracts Management, was also tasked with ensuring that
Job Corps more timely and accurately accounted for costs incurred in its cost-reimbursement
contracts,
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During the first five months of PY 2012, Job Corps, ETA, OCFO, and other DOL offices held
frequent meetings to address PY 2012 potential cost overruns and other matters.

However, while this oversight structure was necessary to resolve the immediate Job Corps
funding issues, the Department, at the time of the audit, did not have established criteria and
policy requiring notification of cost overruns to appropriate management, including to the
agency head and the Chief Financial Officer, to allow senior management maximum flexibility
and options to address them. We alerted the Department that these control weaknesses, if not
adequately addressed, could result in the reoccurrence of cost overruns, which would in turn
require actions such as another moratorium on student enrollments.

We made six overall recommendations for ETA to take 13 specific corrective actions to improve
internal controls over Job Corps funds and expenditures, including to: establish necessary criteria
and thresholds for detecting potential financial and program risks to be routinely documented
and communicated, conduct a formal assessment of human capital resources needed for
processes and internal controls over Job Corps funds, periodically review and update the cost
model policy to incorporate the use of more current guidance and assumptions, and formally
reconcile data on a routine basis between Job Corps-related systems.

ETA agreed with the recommendations. In response to our follow-up efforts, ETA has reported
completing some corrective actions and has other actions underway. Significant actions are
summarized below.

e ETA is testing a process for identifying and communicating financial risk in the Job
Corps program., ETA is currently evaluating the draft processes it has developed for
potential changes before they finalize them as Standard Operating Procedures.

e ETA reported that it has completed an effort to standardize Regional Office procedures
and define roles and responsibilities among the Office of Job Corps, the Office of
Contract Management, and the Office of Financial Administration.

o ETA has developed and is using draft reports to help it monitor budgeted contract costs to
actual contract costs at the National Office using established variance thresholds. These
teports are to be finalized after ETA obtains feedback from users and makes any needed
improvements.

o To improve its Independent Government Cost Estimates for proposed contract actions,
ETA is doing further research on how it can improve its cost model tool. These research
efforts have included meeting with experts from the Government Accountability Office
(GAO) and using a GAQ audit too! to evaluate its current Independent Government Cost
Estimate methods.

» To better ensure the completeness and accuracy of Job Corps’ financial information and
minimize the need for manual reconciliations, ETA has issued contracts to build an
automated interface between the various financial systems that track Job Corps’ financial
data.
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The OIG will continue to follow up on ETA’s efforts to implement its planned corrective actions
to address the programmatic, budgetary, and managerial factors that caused Job Corps’ PY 2011
and PY 2012 cost overruns.

Veterans Employment and Training Service Programs

Your audits reveal that Department of Labor staff must better assess the needs of veterans
served in the Veteran’s Employment and Training Service Programs. We know that more
veterans will return from Afghanistan, many of which will experience mental health
challenges and live with post traumatic stress disorder and traumatic brain injuries—
conditions that can greatly impact an individual’s ability to maintain gainful employment.

Are these programs adequately able to meet the needs of veterans whe will soon return
home?

The OIG has not studied the Department’s capability to address the needs of veterans who will
soon return home. DOL’s Veterans’” Employment and Training Service estimates that the U.S,
military discharges about 270,000 service members annually. The public workforce system
overall and VETS specifically will be challenged to meet the employment needs of this expected
influx of veterans. DOL projects that approximately 90 percent of future Jobs for Veterans State
Grant (JVSG) participants will require intensive services, such as career planning and
counseling, skill assessment, referral to training and support services, and post-transition follow-
up, to overcome significant barriers to employment. Given these projections, VETS will be
challenged to meet this increased demand for services. Prior audits have found that JVSG staff
needed to do a better job of accurately assessing veterans’ barriers to employment and
documenting the services provided to help them overcome those barriers.

If not, could you explain what steps may be taken to ensure that they are?

While we have not looked at the Department’s capability as a whole to address the emerging
employment assistance needs of service members who are transferring from active duty to
civilian life, but are currently not receiving the services they need, at a minimum VETS needs to
ensure it provides adequate policy guidance and oversight to the State Workforce Agencies
administering the JVSG program. We have been informed that VETS has started working with
State Workforce Agencies to convert Local Veterans Employment Representatives to Disabled
Veterans Qutreach Program (DVOP) specialists in response to the increased demand for
intensive services. VETS has also directed states to provide more oversight of DVOP services to
ensure that veterans with significant barriers to employment are getting the assistance they need.
In addition, VETS has requested an increase of 500 outreach specialists in FY 2014. However, as
our audit of the DVOP program in Texas illustrated, VETS needs to closely monitor the program
to ensure states can demonstrate that the program is operating as intended. VETS must also
evaluate the effectiveness of the DVOP program and use evaluation results to modify and
improve it.
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Questions for the Record to all Inspector Generals

Question 1: As you all know, for a number of fiscal years, we have been operating under
continuous Continuing Resolutions. CR after CR, this Committee has slashed the budgets
of important programs within the Departments of Labor, Health and Human Services, and
Education, over my many objections. We have increasingly been asking each Department
to do more with less and less, and in fact now federal workers are facing furloughs due to
the effects of sequestration.

Can you describe the impact, if any, these budgetary constraints have had on the
administration of the programs described in your testimony?

The OIG has not conducted audit work to determine the impact of Continuing Resolutions or
sequestration on the administration of DOL programs. As such, the Department would be ina
better position to provide information that would be responsive to this question.

Question 2: Please describe the impact sequestration will have on your offices’ ability to
carry out auditing responsibilities, if any.

As the committee is aware, the OIG provides oversight of DOL programs that are essential to
American workers and retirees, including the multi-billion dollar Unemployment Insurance
program, worker safety and health programs, worker and retiree benefit programs, and the multi-
billion dollar WIA and Job Corps employment programs. As highlighted by the challenges and
recommendations discussed during the hearing, our work continues to identify opportunities to
improve the economy, efficiency and effectiveness of DOL programs. During the past five years,
we issued over 370 audit reports that questioned approximately $140 million in costs, and
recommended that more than $4.6 billion be put to better use. In addition, our labor racketeering
and program fraud investigations resulted in a total of 2,437 indictments, 2,106 convictions, and
more than $1 billion in monetary accomplishments, including court-ordered fines, penalties,
restitutions, and asset forfeitures; as well as administrative cost avoidances.

Given that over 90 percent of the OIG’s budget is largely allocated for mandatory expenses,
including personnel costs, rent, working capital fund, and statutorily-mandated audits, our
options to absorb a 5 percent sequestration cut were limited. Accordingly, once the sequestration
order was issued on March 1, 2013, we implemented a number of cost-saving measures to enable
us to continue to carry out our mission at the reduced funding level, while minimizing the
likelihood of staff furloughs as our mission is overwhelmingly carried out by Federal staff. For
example, we instituted a modified hiring freeze covering most positions in the OIG except for
certain expert-level, highly-specialized positions that if left vacant would compromise agency
operations. We also modified several contracts and eliminated all bonuses and monetary
performance awards. In addition, we reduced IT expenditures by approximately 30 percent,
travel and transportation costs by 22 percent, and training by over 12 percent.

The sequestration cuts have had a significant impact in the OIG’s overall operational capacity.

For instance, reductions in our travel and transportation budget impact our ability to provide
adequate audit and investigative coverage in key areas, forcing us to consider whether to open

16



71

investigations based on geographic location rather than investigative merit. In FY 2013, the OIG
will experience one of its lowest staffing levels in more than 10 years, from a high of 439 FTE in
FY 2005 to 398 FTE at the end of FY 2013. Funding resources were also reduced 12.5%
(adjusted for inflation) from 2010 to 2013. This reduction in staff diminishes the scope of the
OIG’s capability to provide audit and investigative oversight of DOL programs. As a result, we
have been forced to eliminate, delay the timing, and/or reduce the scope of several audits. We
have also reduced the coverage we provide in certain program areas, and limited other
investigative efforts, including those involving multi-agency law enforcement task forces.

Based on reduced levels of operational capacity, in FY 2013 the OIG will experience a 43,200
hour (13 percent) reduction in commensurate reduction in our audit products and 46,800
reduction in investigative capacity.

The OIG continues to refocus its efforts to emphasize high priority, high impact audits and
investigations, and maximize its oversight of DOL programs and operations. However, we are
very concerned with the impact of reduced levels of funding on our operations if those levels are
carried over in FY 2014 and beyond. Unless the OIG’s funding is restored to pre-sequestration
levels, audit and investigative capability will continue to erode, and that will greatly impact our
ability to identify the types of savings and efficiencies in DOL programs that we have
highlighted in this document.

Question 3: We know there continues to be issues of fraud, including cases of identity theft
and Medicare fraud.

Are your offices adequately trained and prepared to get ahead of what are sometimes very
organized fraudulent activities?

DOL-OIG special agents are adequately trained to investigate cases involving identity theft,
particularly as it relates to the Unemployment Insurance (UI) programs operated by state
workforce agencies. Identity theft investigations in the UI program include both individuals and
groups that create fictitious employers and/or file frandulent claims using the names and Social
Security numbers of individuals without their knowledge.

DOL-OIG special agents complete basic criminal investigator training at the Federal Law
Enforcement Training Center. In addition, special agents attend other advanced fraud training to
further enhance their skills and aptitude to investigate various types of organized fraud schemes
against DOL programs or organized crime and labor racketeering in employee benefit plans,
internal union affairs, and labor-management relations.
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Inspector General, U.S. Department of Education
Questions for the Honorable Kathleen S. Tighe

Questions for the Record to all Inspector Generals

Question 1: As you all know, for a number of fiscal years, we have been operating under
continuous Continuing Resolutions. CR after CR, this Committee has slashed the budgets
of important programs within the Departments of Labor, Health and Human Services, and
Education, over my many objections. We have increasingly been asking each Department
to do more with less and less, and in fact now federal workers are facing furloughs due to
the effects of sequestration. Can you describe the impact, if any, these budgetary
constraints have had on the administration of the programs described in your testimony?

The U.S. Department of Education (Department) Office of Inspector General (OIG) highlighted
four specific management challenges facing the Department: (1) improper payments, (2)
information technology security, (3) oversight and monitoring, and (4) data quality and
reporting. Although we have not reviewed the impact of sequestration on the Department’s
administration of the programs associated with these areas, it appears that the Department faces
similar challenges that OIG faces as a result of sequestration: a reduction in appropriated
funding leads to a reduction in staff and a reduction in resources for staff to conduct their work,
which can impact the Department’s ability to provide adequate management and oversight.

Question 2: Please describe the impact sequestration will have on your offices’ ability to
carry out auditing responsibilities, if any.

Sequestration has and will continue to limit our ability to conduct audits. The reduction in our
appropriated funding has reduced our staffing levels considerably and we will soon make even
more staff reductions through a buyout/early out offer to OIG employees. We also have
significantly reduced spending on resources, such as audit-related travel. Both the reduction in
staff and reduction in resources to support their work impacts the breadth and scope of our audit
work. For example:

»  We must first complete our statutory audit assignments that we are required to conduct
each year, followed by only our highest priority audit work. This limits our ability to
audit other programs and operations and to identify waste, fraud, or abuse.

e Nationwide projects have been scaled back to cover fewer sites as a result of reduced
travel funds.

¢ Reductions in staff will reduce the number of audit-related assignments we can conduct
in a year and staff furloughs will affect the timeliness of our work.

e It will be much more difficult to find staff or other resources to conduct unplanned,
non-priority work that is often requested by our stakeholders, including the Department
and members of Congress.
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Question 3: We know there continues to be issues of fraud, including cases of identity theft
and Medicare fraud. Are your offices adequately trained and prepared to get ahead of
what are sometimes very organized fraudulent activities?

Identity theft and fraud involving the Department’s programs and operations are constantly
evolving, particularly in the area of Federal student aid as a result of the explosion in on-line and
distance education programs. Because all aspects of distance education take place through the
Internet, students are not required to present themselves in person at any point, and institutions
are not required to verify prospective and enrolled students’ identities. As a result, criminals
have been able to use the identities of others (with or without their consent) to target distance
education programs and fraudulently obtain Federal student aid.

To carry out the bulk of the work that OIG conducts requires specialized and knowledgeable
professionals, a good number of whom must maintain specific certifications in order to perform
that work. Additionally, in order to maintain our law enforcement authority, our investigators
are required to receive specific quarterly firearms training and other training as mandated by the
Attorney General. Our staff, however, also benefit greatly by taking additional training courses
in order to effectively enhance their professional skills, to learn new techniques and best-
practices, and, perhaps most importantly, to keep pace with developing forms of fraud, waste,
and abuse in government programs. Further, our auditors are required to comply with a Federal
Government auditing standard requirement that they receive 80 hours of professional training
every 2 years. In FY 2013, we reduced our training budget by 61 percent, eliminating all
training except for mandatory training, other training to support professional certifications, and
law enforcement training. With level funding or further reductions in our annual appropriations,
we expect this to continue throughout FY 2014.
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U.S. Department of Labor Office of Inspector General
Washington, D.C. 20210

JUN27 08

The Honorable Rodney Alexander

Appropriations Committee,
Subcommittee on Labor, Health and Human Services,
Education and Related Agencies

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Alexander:

On March 19, 2013, the Appropriations Committee, Subcommittee on Labor, HHS, Education
and Related Agencies held a hearing regarding the top management challenges facing the
Department of Labor. At that hearing, you requested that the Office of Inspector General (O1G)
provide information regarding the process the Department used to arrive at its decision to award
a contract for a new acquisition management system to a large business (Compusearch) whose
bid was $10 million higher than the price proposed by a small business competitor (DSI).

It is important to note that the legality of the Department’s award decision was adjudicated
subsequent 1o the subcommittee’s hearing. On March 28, 2013, the U.S. Court of Appeals for
the Federal Circuit affirmed the Court of Federal Claims® judgment for the Government and
dismissed DSI's protest.

Notwithstanding the dismissal of DSIs protest, the OIG still reviewed how the Department
arrived at its decision to award the contract to a contractor with a much higher dollar bid, to
provide you the information that you requested. As part of the review, the OIG reviewed relevant
documents and our findings are as follows:

SMALL BUSINESS SET-ASIDE

During the acquisition planning process, the Department had internal discussions regarding
whether to conduct the Acquisition Management System procurement as a small business set-
aside, but the procurement was never advertised as a small business set-aside and there was no
reversal of a small business set-aside by the Contracting Officer.

The Contracting Officer determined that in accordance with the Federal Acquisition Regulation
(FAR) Part 8.4, Federal Supply Schedules, Subpart 8.405-5, Small Business, the mandatory
preference programs of Part 19 (i.e., Small Business Set-asides) did not apply to purchases made
from GSA’s Federal Supply Schedule. Nonetheless, DSI was a Federal Supply Schedule contract
holder at the time the RFQ was issued, and participated in the procurement competition for the
new acquisition management system.

Working for America’s Workforce
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REQUEST FOR QUOTES

In its July 2010 Request for Quotes (RFQ), the Department stated its need to procure a new contract
writing system to replace the existing system (Electronic Procurement System, or EPS). The
Department stated that it required an Acquisition Management System that fully met all

the Financial Systems Integration Office (FSIO) Acquisition System mandatory requirements and
would integrate with the Department’s New Core Financial Management System. It was also
expected that the new system would streamline the acquisition processes, reduce program office and
administrative processing burdens, ensure reliable and accurate procurement- related financial
information, lower purchasing costs, further lower the amount of time to award contracts and
improve customer service. The contractor operating the new system was expected to provide the
personnel, hardware, software and other products and services needed to successfully manage,
implement, integrate and maintain the Acquisition Management System throughout the relevant
agencies and offices of the Department. :

DSI was the incumbent contractor and it responded to the RFQ with a proposal to upgrade its
system, including the development of a new requisitioning module. Compusearch proposed a new
software system based on the latest version of its own “PRISM™ software product. The price quoted
in the proposal submitted by DSI was about $10 million less than the bid of Compusearch.

The RFQ provided that quotes would be evaluated based on technical approach, product
demonstration, past performance and price.

TECHNICAL APPROACH

To evaluate each offeror’s technical approach, the Department formed a Technical Evaluation Panel
(Panel). The Panel identified various issues with the proposal offered by DSI, including:

¢ inadequate responses to the functionality requirements listed in the solicitation;

s lack of a detailed Work Breakdown Structure, or roadmap of the project, which signaled
poor upfront definition and planning; and

s failure to address how it would manage, track and communicate project risks.

PRODUCT DEMONSTRATION

Each of the offerors conducted a live product demonstration of its proposed system. Contracting
personnel from several agencies in the Department attended the demonstrations and tested the
proposed systems for look, feel, logic, flow and robustness of reporting function.

A summary of the product demonstrations recorded that while attendees found DSI’s proposed
system “very difficult to understand,” they found the Compusearch product easy to use.

PAST PERFORMANCE

For the past performance factor, each firm submitting a proposal identified at least three references
for similar work completed within the past five years. Each reference received and answered an e-

2
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mail questionnaire. Additionally, a DOL reference with “firsthand knowledge” of the procurement
and implementation of DOL’s current Electronic Procurement System received a questionnaire.
DOL also searched through the Contractor Performance Assessment Reporting System for
additional past performance information. Based on all of the above factors, Compusearch received a
“very good” past performance rating, and DSI received a “satisfactory” rating from the panel.

Based on the above results, the Department awarded the contract to Compusearch, as allowed by the
best value clause under Section 8,405-2(d) of the FAR. This clause allows an award to a higher
priced proposal when that proposal represents the best value overall. FAR 8.405-2(f)(5) requires
the agency to document the rationale for any tradeoffs in making the selection, which in our
estimation DOL did adequately to justify its decision.

Please contact me at (202) 693-5100 if you have any questions. Alternatively, your staff may

contact Christopher Seagle, Acting Director, Division of Congressional Liaison and
Communications at (202) 693-5231.

Sincerely,

%%/m

Daniel R. Petrole
Deputy Inspector General

Ce: The Honorable Jack Kingston, Chairman
The Honorable Rosa DeL.auro, Ranking Democratic Member
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Mr. KINGSTON. The committee will come to order.

Today’s hearing is on regulatory approaches to foster economic
growth. We have a very distinguished panel. Mr. Douglas Holtz-
Akin. Even though I asked Kevin if it was Eakin or Akin, I still
blew it. I had to work really hard on that. Former director of the
CBO and president of American Action Forum. Geoffrey Burr, vice
president, federal affairs, for the Associated Building and Contrac-
tors. He is chairman of the Coalition for a Democratic Workplace.
And Eugene Scalia, partner of the Gibson, Dunn & Crutcher law
firm, and he will be on behalf of the Industry Leaders Association.
And Damon Silvers, director of policy and special counsel for the
AFL-CIO.

And we look forward to your testimony.

I will abbreviate my opening remarks, but I think that the con-
cerns we hear back from employers is regulatory overreach and
regulatory stifling of initiative and that it is driving down the labor
numbers. Last week’s labor report showed a very weak growth of
0.4 percent, and I think the most disturbing thing is that there are
only 63 percent of workers in the labor force right now. It is at a
34-year low the discouraged worker syndrome.

So often I hear from employers that, well, we all agree that there
is a place for reasonable and rational regulations to protect employ-
ees, employers and consumers, that sometimes we do have regu-
latory overkill. And I heard a term that I had never heard before,
but it is agenda-based or agenda-driven inspections from regu-
lators, from all different agencies, who come in and basically al-
ready have in mind what they want to catch somebody doing or not
doing, and they keep looking and looking on a fishing trip until
they find something that they can justify their inspection about.

So we will look forward to a good discussion today and lots and
lots of different issues. So I am very glad you are here. And, again,
we all want to figure out what is balance, what does do the in-
tended purpose, but when does it start getting to be an overreach.

(79)
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With that, I will yield the floor to my friend and ranking mem-
ber, Rosa DeLauro.

Ms. DELAURO. Thank you very much, Mr. Chairman, and let me
welcome and thank our witnesses for being here today. I look for-
ward to your testimony.

The majority has called this hearing to discuss Federal regula-
tions involving workers and employment and their effects on the
economy. I think it is important to remember that the regulations
being considered today involve longstanding fundamental rights
and principles, some of which have been established in U.S. law for
more than 70 years. For example, the principle that we do not use
child labor in this country except with appropriate limits and safe-
guards; the principle of the 40-hour workweek with premium pay
for overtime above that norm; the right of workers to organize, to
join unions without fear of being fired or retaliated against; the
right to equal pay for equal work regardless of race or gender; and
the right to a workplace free of major preventible hazards to life
and health.

Rules like these do more than just protect workers. They also
create a level playing field for businesses who want to treat their
employees fairly and decently. Without government establishing
and enforcing basic standards, employers would find themselves at
a competitive disadvantage relative to those who seek to profit by
endangering and cheating workers. We would have a race to the
bottom.

From some we hear complaints about the cost of regulation, but
what costs are they referring to? The cost of maintaining a safe
workplace so that workers are not disabled or killed by their jobs?
The cost of payroll taxes that support basic protections like unem-
ployment insurance and workers compensation? The cost of paying
the same wages to women and minorities that are paid to white
men? I would not call those, quote, “cost of regulation,” but rather
part of doing business in a country that cares about its people.

There seems to be a view among many in the majority that the
Labor Department damages the economy by enforcing labor stand-
ards required by law. This is simply not plausible. For one, accord-
ing to the Economic Policy Institute analysis of government data,
the share of corporate profits in our gross domestic product in-
creased to 25.6 percent in 2012, the highest in any year since 1950
to 1951. Meanwhile, wages have fallen to a record low of 43.5 per-
cent of GDP. In fact, the average real weekly earnings have in-
creased by just 2 percent—not just 2 percent in a year, but it is
2 percent over the past 10 years.

Meanwhile, according to the Bureau of Labor Statistics, 103,318
layoffs in the 4th quarter of 2012 were attributed to poor business
demand, while only 965 were attributed to government regulation.
And according to a survey of small business owners conducted last
year by the American Sustainable Business Alliance, Main Street
Alliance, and the Small Business Majority, the most important
problem for businesses right now is weak consumer demand.

Stagnant wage growth is a big part of our economic problem
today. People cannot afford what they produce and demand is
weak, and without demand, there is no investment. And only 14
percent mentioned government regulations. Yet over the last 2
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years the House majority has made it a priority to bring bills to
the floor seeking to overturn regulations or to block them before
they have even been finalized. These include bills to prevent the
EPA from moving forward with regulations that have been man-
dated by the courts or rules we will hear about today like those
governing NLRB elections or addressing legally required disclosure
of arrangements between employers and labor-management con-
sultants.

This week we are continuing down the same path, considering a
bill on the floor of the House to stop the NLRB from enforcing labor
law. If anything, current rules and enforcement may not be strong
enough. For example, Labor’'s Wage and Hour Division does the
best job that they can, but they have less than 1,800 staff to cover
the entire country, and there are reports of widespread violations
of the Fair Labor Standards Act, violations that tend to cheat the
most vulnerable workers.

I was glad to see the administration take action to battle pay dis-
crimination by rescinding the voluntary guidelines and compensa-
tion standards that hamstrung the Department of Labor’s attempts
to ensure equal pay in President Bush’s years. But we are still
waiting for a coal dust standard to be finalized and for a new
standard addressing the serious health hazards of silica to even be
formally proposed. We are also still waiting for final action on mod-
ernization of the fair labor standards rules for home health work-
ers.

There are many more examples I could cite, but the belief that
this administration has unleashed an unprecedented wave of new
regulations is simply not substantiated by the facts. In any case,
I expect to have an interesting discussion today. I look forward to
your testimony and thank you.

And thank you, Mr. Chairman.

Mr. KINGSTON. Thank you, Ms. DeLauro.

Do any other members wish to be heard? If not, Mr. Holtz-Eakin.

Mr. Hovrz-EAKIN. Chairman Kingston, Ranking Member
DeLauro and members of the committee, thank you for the privi-
lege of being here today. I have submitted a written testimony that
has a fairly extensive documentation of the American Action Fo-
rum’s efforts at measuring the impact of Federal regulation on the
U.S. economy. I will not go through the tedious act of reciting it
all to you, but we particularly focused on those areas, Department
of Labor and National Labor Relations Board, which are under the
jurisdiction of this subcommittee. I want to devote my oral remarks
to talking about the broader scope of regulatory initiatives in the
United States.

There has been a fairly dramatic increase in the regulatory bur-
den in the past 4 years, $521,000,000,000 of new regulatory costs
in those 4 years. A little noticed feature of the end of 2012 when
we experienced some relatively slow economic growth was a post-
election regulatory cliff that was comparable in magnitude to the
so-called fiscal cliff, where regulations had been deferred to past
November and they had to be finalized and this was a substantial
final rulemaking regulatory imposition on the economy.

Those regulations hit some particularly important sectors. There
has been nearly $360,000,000,000 in new regulatory burdens on
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manufacturing, something I think there is a great consensus that
the United States needs to focus on and increase our manufac-
turing base and its international competitiveness. And these are
significant burdens because they come at a particularly crucial
juncture for the economy. It is no news to anyone on this com-
mittee that the recovery, which is dated to June of 2009, has been
one in which the overall economy has grown at less than 2 percent,
not a record that the United States aspires to, and one in which
job creation on a monthly basis has yet to approach even 180,000
jobs per month. And those are not standards to which I think we
want to settle, I think we want to do better, and the regulatory
burden is part of looking at a better climate for economic growth.

It is not particular to the Federal Government. If you look across
the globe, there has been an OECD initiative to reexamine regu-
latory burdens in their member countries. Great Britain has adopt-
ed a new standard known as one-in, one-out as an attempt to come
to grips with the overall regulatory burden. When new regulations
are proposed, another regulation has to be eliminated so that the
net burden is not going to rise.

In the United States, the State of Indiana just passed a new reg-
ulatory review initiative in which not only is there a cost-benefit
analysis for new regulation, something that I think everyone
agrees is a sensible step, but there is a universal retrospective re-
view of existing regulation to make sure that things which were a
good idea at one point in time do not stay on the books without re-
view and thus accumulate costs that exceed their benefits, and only
those that continue to serve society as a whole remain in place.
And those initiatives I think are reflective of the importance of get-
ting a balance in the regulatory process.

For this committee, there really are not a lot of options for get-
ting that balance right. There would be the possibility of passing
targeted legislation over particular rules. I do not think the politics
of that are overwhelming. It would be difficult to imagine any
President signing into law something that overturned a regulation
promulgated by his own administration or her own administration,
so that does not look promising.

There is the Congressional Review Act, but it is of limited effec-
tiveness, and I think historically that has been proven to be true.
Been effective exactly one. There is the ability of members to weigh
in with OIRA and point out the burdens associated with regulation.
And then there is the regular legislative process, in particular the
appropriations process, in which the Congress can actually remind
agencies that there is the possibility to look at these regulations in
light of new settings and new circumstances and see whether they
still pass a social benefit cost test, and in many cases they may not.

And so the idea that the regulatory process is something that
should exist solely in the executive branch I think misses the point
of the opportunity for ex-post review of these regulations.

This committee is well positioned to do this. I mean, with the De-
partment of Labor and the National Labor Relations Board, it is
right at the heart of the jobs issue, which I think has to be the top
priority for the country. And as I mentioned in the written testi-
mony, there are 10 regulations with about $10,000,000,000 of regu-
latory costs and something on the order of 40 million hours of pa-
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perwork compliance necessary that have big impacts on employers
and could affect the jobs outlook.

I think it is a very important thing for everyone to recognize that
there is more to the jobs picture than just taxes, more to the jobs
picture than just spending, more to the jobs picture than any single
magic bullet. There is a broad comprehensive Federal impact on
the jobs picture. Regulation is part of that. And I look forward to
the committee’s discussion on this important issue, and I am
pleased to be here today. Thank you.

Mr. KINGSTON. Thank you very much.

[The information follows:]
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"The views expressed here are my own and not those of the American Action Forum. I thank
Sam Batkins for his assistance. All errors remain my own.



85

Chairman Kingston, Ranking Member DeLauro, and Members of the Subcommittee, thank you
for the opportunity to appear today. In this testimony, [ would like to make three main points:

o Although the Department of Labor (DOL) is not the most active regulator, it has
published 47 economically significant rules during the last ten years, with an estimated
cost of $26.5 billion, and approximately 73.9 million paperwork burden hours.

¢ Legislative provisions to address certain regulations remain one of the few viable options
for Congress. The Congressional Review Act (CRA) has been used successfully only
once, and there are still regulations that members of both parties oppose.

» Regulatory reform is a local, national, and international priority, as many countries are
reforming their administrative procedures. Presidents of both parties have tried to
reform the regulatory state, but substantive reform requires input from the legislative
branch.

Regulation in Perspective

Policymakers and analysts from across the ideological spectrum concede that they would like to
make changes to the regulatory process. Reducing costs and paperwork burdens routinely
receives the most legislative attention (Paperwork Reduction Act and the Unfunded Mandates
Reform Act for example), and of course, costs do matter.

The American Action Forum (AAF) has compiled and analyzed more than 2,500 regulations,
dating back to 1999. During the past four years, we found more than $520 billion in regulatory
costs, based on estimates provided by the relevant agencies. During the past ten years, regulators
have published more than $721 billion.

These are not trivial numbers, and they are certainly not without attendant benefits for workers,
the environment, and consumers. However, there are countless instances of “significant
economic” implications for small businesses attempting to comply with thousands of new rules
cach year.

Reforming this system is just as important as ensuring the health and safety of Americans. Too
often, regulators publish rules and then leave them in place indefinitely, without reviewing their
actual merits after implementation. Local governments and our international competitors
constantly measure the effectiveness of regulatory programs, and both parties should endeavor to
do no less on the federal level.

Labor Regulation

The Department of Labor and the National Labor Relations Board (NLRB) are generally not
considered active regulatory agencies, at least as compared to Health and Human Services (HHS)
and the Environmental Protection Agency. Currently, DOL has nine regulations under review at
the Office of Information and Regulatory Affairs (OIRA), and NLRB, according to a recent court
case, “readily acknowledges that it lacks ‘roving investigatory powers’ and instead traditionally
functions as a reactive agency.” However, DOL and NLRB can still affect the business
environment, and are active players in the regulatory state.
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The chart below details the number of economically significant DOL regulations OIRA cleared
during the past ten years. The total alone is not spectacular, compared to other agencies, but
there were large spikes in 2008 and 2010, years with significant regulatory activity.

President Obama attempted to address regulatory reform in Executive Order 13,563, designed to
promote “economic growth, innovation, competitiveness, and job creation.” There have been
major cost reductions and reforms from some agencies, but the pace has beén slow and many
agencies have failed to turn their retrospective review plans into concrete regulatory language.

For example, according to AAF records, DOL has published four regulations in the Federal
Register pursuant to EO 13,563, Although some costs were reduced, the net effect is actually
higher burdens. Compare the four rules designed to improve the regulatory system from DOL
during the past three years, with the final rules from the Department: 20. According to its
retrospective review plan, DOL outlined 11 possible rules to reform regulations, and many
affected businesses would like to see those proposals expedited.’

For NLRB, an agency not primarily tasked with regulating, the only evidence of review is the
Board’s May 23, 2011 letter.” The initial plan simply described procedures to allow NLRB “to
periodically review its existing significant regulations and determine whether any such
regulations should be modified, streamlined, expanded, or repealed.” However, according to
White House records, the Board has not submitted a final plan, and AAF has not recorded
significant regulatory reform measures from NLRB published in the Federal Register.’

It is incumbent on the agencies to fulfill the spirit of the President’s orders, and presently, the
pace of review is slow. Budget and legal concerns certainly weigh on the ability of agencies to

! Agency Retrospective Review Plan Reports, available at http:/'] usa.gov/Y U4Mhn.

? National Labor Relations Board, NLRB Preliminary Plan to Review Significant Regulations, available at
hipfwww whitehouse.gov/Tilesidocuments/201 1 -regulatory-action-

plaps'NationalL.aborRelations BoardPreliminaryRegulatoryReformPlan.pdf.

* 21st Century Government: Campaign to Cut Waste, Regulation Reform, available at
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review and streamline their existing rules. HHS, for example, has already published billions of
dollars in possible burden reductions. The Consumer Financial Protection Bureau (CFPB), while
it has added burdens during its existence, recently reduced more than eight million hours of
paperwork. Other agencies have taken the lead on reform, and businesses across the country
secking to hire and expand could benefit from more rational labor regulations.

Legistative Provisions to Control New Regulations

Presently, the legislative branch has few options for addressing regulations with which it has
serious policy objections. Of the four options for reform: 1) appropriations provisions, 2) the
Congressional Review Act, 3} individual legislation, and 4} lobbying OIRA, the appropriations
route is the most practical.

The Congressional Review Act has been used successfully only once and is a blunt instrument to
confront regulation. If Congress does act, the rule “may not be reissued in substantially the same
form,” a term that has generated substantial legal debate. If Congress uses the CRA to rescind a
rule that is perceived as onerous, could an agency issue an “improved” version of the regulation
that generates substantial benefits?

Individual legislation is an unlikely option, namely because few can contemplate a scenario
where any president would sign a specific bill to rescind a regulation from his administration.
The OIRA review process offers President Obama the ability to delay or “return™ certain rules,
and it is improbable OIRA would approve a rule, only to have the President rescind it through
specific legislation.*

Lobbying OIRA exists as an option for Members of Congress and their staff to air concerns
about certain regulations directly with White House staff. According to former OIRA
Administrator Cass Sunstein, OIRA’s doors are always open when a rule is under consideration,
However, records reveal few instances when Members of Congress or their staff visited OIRA to
discuss a specific regulation.

The only pragmatic option to control situations of regulatory overreach is an annual legislative
provision, namely from the Appropriations Committee. These legislative measures have had
some limited success in recent years, The evidence on costs reveals, if implemented, Congress
could generate significant savings for businesses.

The table below details ten regulations from NLRB and DOL that this subcommittee could
address. Combined, these ten regulations have generated more than $10.4 billion in costs, with
41.4 million paperwork burden hours. To put these hours in context, assuming that an average
employee worked 2,000 hours a year, it would take 20,700 employees working full-time to
comply with one year of these burden hours.

* OIRA Return Letiers, available at httpfreainfo. sovipublic/dofeoReturnbetiers.
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Notable Labor Regulations
Rule Cost (in millions $) Paperwork Hours
Notification of Employee Rights 386 12,000,000
Hazard Communication 4,054 11,300,000
Investment Advice-Participants, Beneficiaries 5,100 8,805,000
Reasonable Contract: Section 408(b)(2) 404 4,932,000
Occupational Injury and Iiness Prevention 13 3,355,105
Application of FLSA to Domestic Service 27 087,778
Temporary Employment of H-2B Aliens 14 26,151
FMLA Amendments 420 17,892
Persuader “Advice” Proposal 0.8 9,430
Definition of the Term “Fiduciary” 17 N/A

Totals: $10.4 Billion and 41.4 Million Burden Hours

In addition, agencies themselves provided the cost estimates, and many do not capture the
macroeconomic costs and benefits of implementation. For example, the NLRB’s union
notification requirement did not contain a Regulatory Impact Analysis (RIA), but it did contain
an estimate of possible costs, in footnote 212. Obviously, recent court cases have put this rule on
the sidelines, but the regulation is a case study on rules with limited regulatory analysis.

One rule on the list above, “Definition of ‘Fiduciary,”” reported only $17 million in possible
costs, although it is an “economically significant” rule. However, an Oliver Wyman report on
the impact of the rule found 7.2 million IRAs could lose investment services, and more than 90
percent of IRA investors would be affected.” The broad impact of the rule is likely one reason
why DOL informally withdrew the proposal, although it reappeared in the most recent Unified
Agenda.

There are other reasons to prefer legislative provisions targeted at certain regulations. From
2002 to 2011, the federal government published more than 38,000 final rules, but Congress did
not rescind any through the Congressional Review Act. This fact does not assume Members of
Congress agreed with all 38,000 rules, only that there were few legislative vehicles available.

For example, in 2012 the administration published a rule requiring reporting of interest from
nonresident aliens. The relatively innocuous-sounding proposal generated intense bipartisan
objection. Every member of the Florida delegation, including Representative and current DNC
Chair Debbie Wasserman Shultz, wrote the White House objecting to the rule. They wrote, “We
ask that you withdraw this proposed regulation and send a clear message to existing and potential
depositors that the U.S. encourages such deposits and believes America’s best interest is served
by maintaining current policy.”

Despite the letter and significant bipartisan opposition to the rule, the administration finalized it,
and the timeline for Congressional Review Act recourse has lapsed.

? Oliver Wyman, Assessment of the impact of the Department of Labor’s proposed “fiduciary” definition rule on
IRA consumers, available at htp:/www dol.goviebsa/pdEWymanStudy04 1211 pdfépage= 1 & zoom=146.0.797.
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Finally, with so many rules issued each year, some regulations become the object of intense “rent
seeking.” The public policy problem of diffused costs with concentrated benefits is especially
pervasive in the regulatory world. The FLSA exemption for domestic service and the recent
biomass-based diesel rule are two examples.

The proposed FLSA exemption, the so-called “companionship” rule, would generate significant
wage benefits for homecare employees, and some labor unions. SEIU, for example, urged
supporters to contact Secretary Hilda Solis to finalize the regulation. These concentrated
benefits for some (more than 500,000 SEIU homecare members), lead to diffused costs for many
others.

The regulation even conceded it would generate deadweight losses (a rare admission for a RIA)
and impose close to a million paperwork burden hours. Perhaps more troubling, the regulation
admitted that it could “disemploy™ more than 2,700 workers, the very employees the rule was
designed to aid.

Concentrated benefits and diffused costs are not limited to the labor sphere alone. In EPA’s
biomass-based diesel rule, it increased the volume beyond the statutory baseline, leading to
environmental “disbenefits” of $53 million, meaning more particulate matter, more sulfur
dioxide, and higher levels of nitrogen oxides. The rule will also increase fuel prices by up to
$381 million this year, and the overall renewable program will lead to a “$10 per person per year
increase in food costs in the U.S.” Who benefits? The rule will lead to $1.2 billion in additional
revenue for the soybean industry, at the price of more pollution from an Environmental
Protection Agency rule.®

Surely, many Members of Congress take their oversight role seriously, and using appropriate
legislative tools to address burdensome rules should be a first step toward broader regulatory
reform.

Economic Implications of Possible Regulation

During the past four years, the cumulative regulatory cost burden has increased by more than
$520 billion. Put differently, the regulatory initiatives of the past several years have imposed a
nearly half-trillion dollar tax on economic expansion. This has an unambiguously negative
impact on economic growth. There are several perspectives from which to view this.

The first is to acknowledge that regulatory initiatives are not born in a vacuum; they instead stem
from a desire to seek environmental, financial stability, social welfare, or other policy objectives.
From this perspective, the regulatory costs reflect a decision to put these objectives above the
goal of more rapid economic growth — a decision that is part of a fair debate over policy
prioritics.

Second, these regulatory initiatives can have a profound impact on U.S. competitiveness, namely
for our manufacturing sector. In a report issued earlier this year, AAF identified at least $359

¢ Miller, Sofie, Crony Environmentalism, Regulation Magazine (forthcoming), available at
hupziwww.cato. orgregulation.
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billion in regulatory burdens imposed on manufacturers during the last ten years.” In addition,
there were nearly 100 economically significant regulations issued during that time from EPA,
and the Departments of Energy and Labor alone, chief regulators of the manufacturing sector.
The recent Unified Agenda offers little hope for relief, as regulators have outlined an additional
$9.2 billion in costs for manufacturers.

From another perspective, the regulatory initiative is of a scale comparable to the tax increases in
the recently enacted “fiscal ¢liff”. There has been deserved concern over the wisdom of a sharp
tax increase in the midst of a recovery that has failed to attain even near-trend economic growth,
but advocates have argued that the progressive nature of the tax increases provides income
distributional gains that outweigh the negative growth consequences. It is harder to advocate for
the regulatory burden that both harms growth and imposes the greatest economic burden on
workers.

A Consensus on Reform

Every President since Jimmy Carter has signed an EO promoting fundamental regulatory reform.
Perhaps that speaks to every president’s unique view of the regulatory state, or that each
preceding EO failed to achieve its objective. It is clear that states and other countries are moving
forward with ambitious regulatory reform, and the U.S. has every reason to codify the best ideas
that promote economic growth and protect Americans.

On the local level, Indiana recently passed legislation to measure costs and benefits of all
significant regulations at the time of promulgation (Senate Enrolled Act No. 31 1).} With the
exception of independent agencies, the U.S. currently attempts to measure the burdens and
benefits of new rules but the Indiana legislation adds an important step: universal retrospective
review.

In addition to measuring the possible outcomes of a regulation during promulgation, the Indiana
method reviews the effects of a rule three years after implementation, and costs are not the only
metric for review. Indiana examines the impact on consumer protection, worker safety, the
environment, and business competitiveness. It then compares the benefit-cost analysis from
three years of implementation to the original analysis.

Whether the issue is legislation or regulation, measuring the effectiveness of policy should be a
hallmark of good governance. We have an informal version of the Indiana legislation in EO
13,563, but codifying these orders and applying them to independent agencies would ensure we
are not simply implementing regulation and then ignoring possible adverse consequences.

On the international level, the United Kingdom has led the way on regulatory reform.
Implementing its One-In, One-Out system; the government removes a previous regulation
whenever it seeks to impose a new rule. To date, this system has saved more than $1.3 billion.

7 American Action Forum, The Intersection of Regulation and Manufacturing, available at

® Indiana Senate Enrolled Act No. 311 (2012 Session), available at
hipAwww.in.gov/legislanive/bills/2012/SE/SEO3 11 Lhtml.
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Implementing a true One-In, One-Out system in the U.S. would raise legal and political
concerns, but there are more practical options that could control burdens and avoid a complex
new system. For example, the federal government currently collects more than 9,100 forms
under the Paperwork Reduction Act; combined these forms generate 81.6 billion responses from
businesses and individuals, and impose more than 10.2 billion hours of paperwork.® To put this
paperwork burden in perspective, it would take 5.1 million full-time employees working year-
round to comply with the current federal red tape, to say nothing of state and local requirements.

One proposal, which AAF has advanced in the past, would implement a One-In, One-Out system
for paperwork: the total number of forms, and the aggregate paperwork burden. Thus, if an
agency sought to impose a new collection, it would have to remove an existing collection of an
equal or greater burden, or merge requirements to achieve neutral growth,

This proposal has two beneficial aspects: 1) it addresses one of the root causes of many
regulatory burdens: paperwork, and 2) does nothing to fundamentally undermine health and
safety regulation. Agencies, including DOL, have proven that they can cut paperwork, aiding
business. A neutral paperwork budget does not undermine the protections that Congress and
agencies have codified in the past. In sum, it imposes few costs for society while truly managing
red tape and protecting businesses and individuals from more paperwork.

Conclusion

Our regulatory system generates an incredible amount of new rules each year and Congress has
few options to address certain burdensome rules. Using targeted legislative provisions can
enhance Congress’s oversight authority and reduce the impact of regulations that curtail the
incentive to invest and hire.

° Office of Information and Regulatory Affairs (OIRA), Inventory of Currently Approved Information Collections,
available at http://www reginfo.govipublic/do/PRAReport?operation=11.
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Mr. KINGSTON. Mr. Burr.

Mr. BURR. Chairman Kingston, Ranking Member DeLauro, mem-
bers of the subcommittee, good morning and thank you for the op-
portunity to testify before you today.

Like many other industries, construction was particularly hard
hit by the recession and its recovery has been slow. Post-recession
growth has been impeded by a number of obstacles, including un-
necessary Federal regulations and the uncertainty surrounding
them.

Of particular interest to ABC and CDW are regulations promul-
gated by the National Labor Relations Board and the U.S. Depart-
ment of Labor designed to neutralize employers’ voices on worksite
labor issues and policies that restrict access to Federal projects for
the vast majority of firms in the construction industry.

Regarding the NLRB, the board has recently issued controversial
rulemakings, expanded its enforcement authority, and issued
scores of precedent-reversing legal decisions impacting workplaces
in nearly all industries, and has been doing so under questionable
authority.

In January 2012 the White House ignored the Constitution by
appointing individuals to the NLRB while the Senate was in ses-
sion. Legal challenges were filed against the appointments and re-
cently a Federal appeals court ruled that the President’s appoint-
ments were unconstitutional. Despite the appeals court ruling, the
unlawful appointments continue to raise questions about the
NLRB’s authority as it applies to recently decided cases, as well as
pending and future board actions, but the NLRB has refused to ad-
dress the uncertainty of its legitimacy in its current form and has
continued to issue decisions even as it seeks Supreme Court review
from the D.C. Circuit.

It is clear that the NLRB is unwilling to impose any kind of re-
straint on itself. Therefore it is up to Congress to intervene to en-
sure that the Board does not make an already bad situation worse.

In addition to the NLRB’s refusal to resolve lingering uncertain-
ties in the wake of the recess appointment ruling, the Board is also
engaged in controversial rulemakings that trample employers’ and
employees’ rights while promoting union organizing. You may refer
to my full written testimony for a detailed discussion of these rules.

Turning to the Department of Labor, ABC and CDW are con-
cerned about the agency’s regulatory changes to how it interprets
and enforces Federal labor law covering persuaders, entities hired
by employers to communicate with employees regarding their
rights to organize. For decades these entities and the employers
that hire them have filed public reports with DOL. However attor-
neys, trade associations, and other third-party advisers have long
been exempt from these rules if they do not discuss labor issues di-
rectly with employees.

Under DOL’s proposed rule, the protection of this advice exemp-
tion will no longer extend to most advisers or their employer cli-
ents. What is worse, it is currently unclear exactly which situations
and activities will trigger the new reporting requirements. The pro-
posal guts the attorney-client privilege and restricts a longstanding
and widely accepted definition of advice. It also infringes on em-
ployers’ rights to free speech, freedom of association, and legal
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counsel, and it will eviscerate employees’ collective right to obtain
balanced information about j joining a union.

The desired net effect of these new requirements is not to ensure
transparency, as is claimed. Instead, it is the achievement of a pro-
found chilling effect on employers in need of advice on labor rela-
tions matters and on entities dispensing such information. Many of
the advisers that would become persuaders already expressed a re-
luctance to continue offering their expertise to employers. I urge
Congress to join ABC, CDW, and others in opposing these unjusti-
fied changes to an area of long-settled Federal labor law.

Another issue that should be of concern to this subcommittee in-
volves the implementation of the President’s 2009 executive order
on project labor agreements which encouraged agencies to require
PLAs on Federal construction projects exceeding $25,000,000. ABC
is strongly opposed to Federal PLAs because they deny the vast
majority of qualified contractors the opportunity to fairly bid on
taxpayer-funded construction projects.

PLA mandates funnel work to the union sector of the construc-
tion industry, which accounts for less than 14 percent of the overall
workforce. PLAs also result in needless litigation, delays, and in-
creased costs to Federal taxpayers.

DOL’s planned construction of a Job Corps center in Manchester,
New Hampshire, is a perfect example of this. In 2009 the Labor
Department mandated a PLA on that project despite the fact that
only 11 percent of the construction industry in New Hampshire be-
longs to a union. After more than 3 years of PLA-related delays,
the Labor Department was forced to remove the agreement and
rebid the project without it. When that happened, the number of
qualified companies bidding on the project increased threefold. The
low bidder, a local firm, submitted an offer that was more than 16
percent less than the lowest bid submitted by an out-of-state firm
under the PLA mandate. The New Hampshire Job Corps center il-
lustrates that PLAs discourage competition, impose a regulatory
impediment to growth for our members and others in the construc-
tion industry.

On behalf of ABC and CDW I would like to again thank you for
holding today’s hearing. I hope our concerns are shared by the sub-
committee. We look forward to working with you to help eliminate
the uncertainty caused by these harmful policies.

Mr. KINGSTON. Thank you very much.

[The information follows:]
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Chairman Kingston, Ranking Member DeLauro, and members of the Subcommittee on Labor,

Health and Human Services, Education, and Related Agencies:

Good morning and thank you for the opportunity to testify before you today on “Regulatory

Approaches to Foster Economic Growth.”

My name is Geoff Burr. I serve as vice president of federal affairs for Associated Builders and
Contractors (ABC), a national trade association with 72 chapters representing nearly 22,000
construction and construction-related firms in the commercial and industrial sectors of the
industry. ABC’s membership is bound by a shared commitment to the merit shop philosophy,
based on the principles of nondiscrimination due to labor affiliation and the awarding of
construction contracts through competitive bidding. We help our members win work and deliver

it safely, ethically and profitably for the betterment of the communities in which they do business.

1 also appear today as chairman of the Coalition for a Democratic Workplace (CDW), a broad-
based coalition consisting of more than 600 member organizations, which in turn represent

millions of employers concerned with labor policy issues.

The Impact of Federal Labor Rules on Economic Growth and Job Creation

The construction industry was particularly hard hit by the recession and, like many other
industries, its recovery has been slow. Post-recession growth has been impeded by a number of
obstacles, including limited access to capital and increased costs resulting from unnecessary

federal regulations with uncertain fates.

For the last four years, the Obama administration has driven an aggressive rulemaking agenda.
Many of these regulations have been promulgated hastily with limited stakeholder input and
questionable legal authority. Some of these regulations are in effect now and impacting
employers in the field. Many more are slated to go into effect in the next few years, which creates

significant uncertainty for businesses. Clearly, this is not an environment conducive to growth.

As builders of our nation’s communities and infrastructure, our members understand the value of
regulations based on solid evidence and findings, with appropriate input from affected

stakeholders. However, when regulations are unjustified or improperly promuigated, they often
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translate into needlessly higher costs, which are then passed along to the consumer or lead to
construction projects being priced out of the market. This chain reaction ultimately results in

fewer projects, and hinders businesses ability to hire and expand.

The uncertainty surrounding employers today makes it difficult to adequately plan for the future,
and is an even greater concern in an industry experiencing both high unemployment’ and skilled
labor shortages. Of particular interest to ABC and CDW are regulations promulgated by the
National Labor Relations Board (NLRB) and the U.S. Department of Labor (DOL) that are
designed to neutralize all employers’ voices in worksite labor matters, as well as policies that
restrict access to federal projects for the 86.8 percent of the construction industry that does not

belong to a labor union.?
National Labor Relations Board (NLRB)

The NLRB is tasked with interpreting and enforcing the National Labor Relations Act (NLRA).
The Board—which normally consists of five members—was meant to serve as a neutral arbiter of
federal labor law. Recently, however, the NLRB has abandoned this role in an effort to
unabashedly promote union organizing without regard to the impact on employers, employees
and economic growth. The Board has issued controversial rulemakings, expanded its enforcement
authority and issued dozens of precedent-reversing legal decisions impacting American

workplaces—all under questionable authority.

On Jan. 4, 2012, the White House ignored constitutionally established separation of powers and
the rules of the U,S. Senate by appointing three individuals to the NLRB while the chamber was
in session, Several legal challenges were filed against the appointments, including Noel Canning
v. NLRB, in which CDW was involved. On Jan. 25, 2013, a three-member panel of the U.S. Court
of Appeals for the District of Columbia (D.C. Circuit) unanimously ruled that the president’s
recess appointments were, in fact, unconstitutional. ABC and CDW strongly supported the D.C.
Circuit’s decision, affirming the Senate’s responsibility to provide advice and consent on

presidential appointments.

Uneertainty surrounding the unlawful appointments continues to raise questions regarding the

NLRB’s authority as it applies to recently decided cases, as well as pending and future

" See: hipy/
% See: hitp;



97

enforcement actions and adjudications. The uncertainty created by this situation is imposing
tangible time and resource costs on employers and other parties involved in pending Board

actions.

Neither the administration nor the NLRB has appropriately addressed the uncertainty created in
the wake of the Noe! Canning decision. In fact, both have doubled down on their respective
positions. In February, the White House re-nominated two of the controversial recess appointees
for consideration by the Senate, and on the same day the D.C. Circuit issued its ruling in Noel
Canning, NLRB Chairman Mark Pearce stated that the Board “will continue to perform [its]

statutory duties and issue decisions,” even as it formally seeks Supreme Court review,’

It is clear the NLRB is unwilling to impose any kind of restraint on itself. Therefore, it is up to
Congress to intervene to ensure the Board does not make an already unfortunate situation worse.
Action is needed immediately to limit the NLRB’s power to issue new decisions, prevent it from
enforcing decisions that date back to the president’s unlawful appointments, and guarantee such
restrictions stay in place until a definitive Supreme Court ruling is issued or a constitutionally

valid quorum can be confirmed by the Senate.

In addition to the NLRB’s refusal to mitigate the uncertainty created by the recess appointments
in the wake of the Noel Canning ruling, the Board also is responsible for two controversial

rulemakings that seek to promote union organizing in the construction industry and elsewhere.

“Ambush” Elections Rule’

In December 2011, the NLRB issued a final rule to overhaul its procedures for dealing with
union representation elections. The rule was an expedited portion of a larger plan, which first
was proposed in June 2011, and limits the issues an employer can raise at a pre-election
hearing and significantly curbs the employer's opportunity for appeals. Experts estimated the
rule will shorten election timeframes from approximately 40 days to as few as 17. The rule
will deny employers their right to due process and prevent them from presenting facts and

information to their employees regarding union representation.

In May 2012, the U.S. District Court for the District of Columbia (D.C. District Court)

® See: httpi Lusa,gov/ XdwRQ3.

* The full June 2011 proposal available at: hups://federalregister.eovia/201 1-15307. As noted in ABC’s
testimony, portions of this proposal were finalized in December 2011 (available at:
hitpsy/federalregister.cov/a/2011-32642), which was ultimately invalidated by a U.S. District Court.

4
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deemed the rule invalid and no longer in effect because it was adopted without the statutorily
required quorum of three Board members. The NLRB subsequently appealed that decision.
CDW recently amended its arguments in the case to point out that under Noel Canning,
former Board Member Craig Becker received an unconstitutional 2010 recess appointment,
which would reinforce the invalidation of the Board’s adoption of the rule. In response to
CDW’s filing, the appeals court has suspended the NLRB’s appeal, pending an outcome in

the Noel Canning case.

“Employee Rights” Notice Posting Rule’

In November 2011, the NLRB issued a final rule requiring employers to display a poster—
twice the size of most other federal notices—in their workplace that contains an unbalanced
and incomplete list of employee rights under the NLRA. Among the omitted rights are the
right to decertify their union and the right to pay only the portion of union dues attributable to
collective bargaining, contract administration and grievance adjustment. The rule has been
subject to several legal challenges, all asserting that the NLRB lacked the requisite authority

to issue the rule.

In March 2012, the D.C. District ruled the NLRB could mandate the notice posting, but could
not impose automatic sanctions for failure to post. The following month, the U.S. District
Court for South Carolina ruled in a separate case that the notice posting requirement
exceeded the Board’s statutory authority. Both cases have been appealed, and a formal
injunction was granted by the D.C. Circuit in April 2012, preventing the Board from

implementing the rule pending appeal.

Unfortunately, uncertainty continues to plague employers and human resource professionals
alike regarding the notice posting rule. Despite the best efforts of ABC, CDW, and other
organizations to inform employers of the legal hold on the NLRB’s requirements, we have
learned that many employers still believe they must post the Board notice right now. This
confusion has been reinforced by the availability of “all-in-one” federal notice posters,
available from third-party vendors, which have prematurely incorporated the NLRB notice
into their latest versions. Such confusion over critical compliance requirements could have
been avoided if the Board had waited to set its initial effective date until after the legal

questions surrounding the rule—and the Board itself—were resolved.

* See: htips://federalregister.goy/a2011-21724.
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U.S. Department of Labor

“Persuader” Reporting Rule’

In June 2011, DOL proposed drastic regulatory changes to how it interprets and enforces
Section 203 of the Labor-Management Reporting and Disclosure Act (LMRDA), which
covers federal reporting and disclosure requirements for entities hired by employers to
communicate to employees regarding their right to organize. For decades, both employers
and “persuaders” have been obligated to file public reports with DOL, disclosing finances

and other information if they engage in such activity.

Section 203(c), better known as the “advice exemption,” has long exempted attorneys, trade
associations and other third-party advisors from these reporting requirements when they
discuss labor issues with an employer but do not engage in direct contact with employees.

Currently, employers that engage in these protected activities also are exempt.

Under DOL'’s proposed rule, the “advice exemption” will no longer extend to most advisors
or their employer clients, who could be required to start filing persuader reports as well. Any
activity in which DOL deems an advisor planned (or orchestrated) a campaign or program to
avoid (or counter) a union organizing or collective bargaining effort will now be reportable.
This means that some communications between attorneys and their clients that were
previously deemed to be privileged will now trigger the Section 203 reporting requirements.
One of only a handful of examples provided in the proposal indicated that some advisors
could become persuaders merely by hosting conferences or meetings that focus on labor
relations. For the most part, though, it is unclear exactly which situations and activities will
trigger the new reporting requirements. These ambiguous procedures are alarming—

especially considering criminal penalties could be imposed for non-compliance.

DOL’s proposal is concerning for several reasons. It guts the underlying statute’s protection
of attorney-client privilege, improperly restricts the definition of “advice,” blurs the line
defining true persuasion, and conflicts with attorney ethics. In addition, the proposal infringes
on employers’ rights to free speech, freedom of association and legal counsel. For employees,

their collective right to obtain balanced information about joining a union will be all but

6 See: http:/www.recinfo.govipublicido/e AvendaViewRule?publd=2012 1 O& RIN=1243-A A0S,

6
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eviscerated. In turn, competitors, union organizers and others stand to benefit from having

access to previously confidential information,

DOL’s proposal runs contrary to the congressional intent behind the LMRDA, and is not
supported by any compelling justification for such extreme changes. However, the agency
tentatively plans to finish its rulemaking soon. If implemented, the new requirements will
have a profound chilling effect on employers in need of advice on labor relations matters, as
well as the parties from which they seek advice. Small businesses will be unquestionably
discouraged from using outside legal assistance, and newly minted “persuaders” also will be
more reluctant to offer what previously constituted as advice due to the unreasonable burdens
that could be placed on them and their other clients, It is essential that employers in the
construction industry, many of which do not have in-house attorneys or advisors, retain the

ability to receive expert counsel.

ABC supports the preservation of the current interpretation of the LMRDA’s Section 203(c)
“advice exemption” provision, and urges Congress to join ABC, CDW and others in opposing

these unjustified changes to an area of long-settled federal labor law,

Project Labor Agreements

A project labor agreement (PLA) is a project-specific collective bargaining agreement with
multiple unions in which project construction contracts can be awarded only fo contractors and
subcontractors that agree to its terms and conditions. These agreements force contractors to
recognize unions as the representatives of their employees on a job; use the union hiring hall to
obtain workers; hire apprentices exclusively through union apprenticeship programs; pay fringe
benefits into union-managed benefit and multi-employer pension programs; and obey the unions’
restrictive and inefficient work rules and job classifications. PLAs needlessly increase
construction costs, discourage competition and stifle job creation that would benefit workers in

the construction industry.

On Feb. 6, 2009, President Obama issued Executive Order 13502, which strongly encourages
federal agencies—including DOL-—to require PLAs on a case-by-case basis on federal
construction projects exceeding $25 million in total cost. When federal agencies mandate PLAs,
they effectively end open competition on public works projects, denying the vast majority of

qualified contractors the opportunity to fairly bid. Contracts subject to government-mandated
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PL.As amount to special interest carve-outs designed to funnel work to the small number of

unionized contractors and workforces,

Qualified merit shop contractors, their skilled employees, and many communities and states
strongly oppose government-mandated PLAs because they discourage fair and open competition

and impose a regulatory impediment to new jobs for firms in the construction industry.

Taxpayers also lose with government-mandated PLAs. In a September 2009 study, the Beacon
Hill Institute (BHI) predicted government-mandated PLAs would add 12 percent to 18 percent in
federal construction costs without providing corresponding benefits to taxpayers or construction
owners. To determine this cost increase, BHI used the results of three previous studies measuring
the effect government-mandated PLAs had on school construction projects subject to prevailing

wage laws in Massachusetts, Connecticut and New York.

New Hampshire Job Corps Center

One example of a government-mandated PLA resulting in needless litigation, delays, reduced
competition and increased costs to federal taxpayers involved DOL’s construction of a new
Job Corps Center in Manchester, N.H. In September 2009, DOL mandated a PLA on the
project, despite the fact that approximately 11 percent of the construction workforce belongs

to a union in that state,

Facing a bid protest filed at the Government Accountability Office (GAO) by a New
Hampshire contractor opposed to the PL.A mandate, DOL canceled the Job Corps Center
solicitation in November 2009, But rather than remove the controversial PLA mandate and
proceed with the procurement process using fair and open competition, DOL waited more
than two years to issue a new solicitation, which still contained a PL.A mandate. Public record
requests revealed that the agency spent almost $430,000 for a consultant (Hill International)
to complete two studies to evaluate the use of PLAs on federal contracts and justify DOL’s
use of a PLA on the Manchester Job Corps Center. Federal contractors, with the assistance of
ABC, filed another GAO protest against DOL’s PLA, As a result, last summer GAO forced
the agency to take corrective action and the agency once again canceled the solicitation in the
face of the bid protest. However, DOL only did so after it had already received and publicly

unsealed bids.

Last fall, DOL finally issued a solicitation without a PLA mandate. In February, DOL opened
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the bids, which provided for the first time an “apples to apples” comparison of the same

federal project being bid with and without a PLA mandate.

When the PLA mandate was removed, the number of pre-qualified companies bidding on the
project increased threefold. The low bidder, a local firm from New Hampshire, submitted an
offer that was approximately 18 percent less than the lowest bid submitted by an out-of-state

firm during the first round of bidding in 2012,

The results in the Manchester Job Corps Center example demonstrate government-mandated
PLAs reduce competition, increase costs and harm local businesses. PLA mandates are one of
many examples of ill-conceived government regulations advanced by the White House that

serve special interests while punishing job creators and taxpayers.

HHH

On behalf of ABC and CDW, P'd like to again thank the subcommittee for holding today’s
hearing. These sustained efforts to silence employers in labor relations, and the administration’s
de facto exclusion of 86.8 percent of the U.S. construction industry from winning federal work,
are top concerns for our members. We hope the issues raised today also are of significant concern
to this subcommittee, which is responsible for appropriating the taxpayer funds used by the
NLRB and DOL to implement these harmful and counterproductive policies. We look forward to
working with you to find ways to help employers during this time of economic and regulatory

uncertainty.

Mr. Chairman, this concludes my formal remarks. 1 am prepared to answer any questions you and

the other members of the subcommittee may have.
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Mr. KINGSTON. Mr. Scalia.

Mr. ScArLiA. Mr. Chairman, Ranking Member DeLauro, and
members of the committee, thank you for the opportunity to testify
today on behalf of the Retail Industry Leaders Association, RILA.
RILA is an association of the world’s largest retail companies. It in-
cludes more than 200 retailers, products manufacturers, and serv-
ice suppliers who together account for millions of American jobs.
RILA shares this subcommittee’s interest in sound regulatory ap-
proaches that free employers to build their businesses, create jobs,
and grow the economy.

I will focus my remarks this morning on a development of special
concern to the retail industry. It is a line of decisions by the Na-
tional Labor Relations Board beginning with specialty health care
in 2011. These cases have to do with the standard the Board uses
to determine the appropriate unit or group of employees at a com-
pany for purposes of election and bargaining.

RILA supports legislation to overturn specialty health care and
to restore the traditional presumption in the retail industry in this
area that is in favor of a wall-to-wall unit or a store-wide unit of
employees for union elections. I will make two basic points this
morning, and I have got lengthier written testimony I have already
submitted.

First, specialty health care constitutes a significant change in
Board precedent that cannot be reconciled with the National Labor
Relations Act. The act says explicitly that in determining whether
a unit is appropriate, quote, “The extent to which the employees
have organized shall not be controlling,” end quote. But in specialty
health care the Board adopted a new test under which a proposed
unit will be certified if it constitutes an identifiable group of em-
ployees unless the employer comes back and shows what the Board
called an overwhelming community of interest between that initial
group of employees and others who are left out of the unit. That
is a low bar for the union and it is a high hurdle for employers and
it givgs the unions a control over the process that Congress did not
intend.

Ranking Member DeLauro, you referred to longstanding prin-
ciples of law, and this in fact was one that was suddenly reversed
by the Board in 2011. It is inconsistent with how units had been
determined in the retail industry literally for generations. As far
as back as 1957 the Board said that it has long regarded a store-
wide unit of all employees as a basically appropriate unit in the re-
tail industry.

In that case, and this is important and I will come to it in a mo-
ment, in that case the Board rejected a unit that had been pro-
posed of shoe salespeople—shoe salespeople—in a department
store. The Board has also said that, quote, “A high degree of
compartmentalization is incompatible with retail,” because, quote,
“retail needs flexibility of job functions to support its sole objec-
tive.”

Well, that was then. Since the specialty health care decision,
units have been approved that are flatly inconsistent with this
precedent and with these principles. One unit was women’s shoe
associates in the second floor, designer shoe department in the fifth
floor, and in the fifth floor contemporary shoe department. Those
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were put together to create a unit at a store in New York. That
is essentially the same unit that the Board rejected in that 1957
shoe salesperson case I mentioned a moment ago. Another decision
approved a unit of cosmetics and fragrance salespersons at a
Macy’s store.

The second point I would like to make is that in the retail sector
specialty health care will result in a proliferation of micro-unions
that frustrate customers, raise employer costs, and disserve em-
ployees. Unions have a strong incentive to propose fractured units
to maximize their chances of election. Once they are elected, unions
typically insist that their members have exclusive rights to perform
the work of the unit. They establish work rules to determine what
unit members can and cannot do, and by the same token that de-
termines what employees outside the unit can and cannot do.

As a result of this, depending on the agreement that you end up
with from one of these micro-unions, you could have employees in
women’s clothes suddenly barred from taking a customer to the
shoe department to help there. An employee who works in house-
hold appliances might be barred from taking a temporary assign-
ment to get added voluntary overtime in electronics or to cover
short staffing. Employees would have fewer opportunities to de-
velop knowledge and skills, and rigid contract rules could prohibit
promotions and transfers. Employees seeking additional hours
could be prohibited from doing so because they would be barred
from rotating to other departments.

All of these constraints would increase costs for retailers, ulti-
mately for their customers, and they would adversely affect cus-
tomers’ experience at the store. A proliferation of bargaining units
would also create tension among workers. For example, a unit of
cashiers at a store might have the capacity to shut the entire store
down and put everybody out of work.

Mr. Chairman, members of the committee, these were not the re-
sults intended under the act. In fact, the legislative history to the
NLRA shows concern that employees, here is a quote, “that em-
ployees could by breaking off into small groups make it impossible
for the employer to run his plant,” end quote. An approach to de-
termine the bargaining unit that causes conflict among employees,
that hampers customer service, and that reduces productivity is not
appropriate in any sense of the word.

Thank you.

Mr. KINGSTON. Thank you very much.

[The information follows:]
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STATEMENT OF EUGENE SCALIA
BEFORE THE
HOUSE APPROPRIATIONS SUBCOMMITTEE
ON LABOR, HEALTH AND HUMAN SERVICES,
EDUCATION, AND RELATED AGENCIES

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to testify on behalf of the Retail Industry Leaders
Association (“RILA”™) at this hearing on “Regulatory Approaches to Foster Economic Growth.”
RILA shares the Subcommittee’s commitment to fostering sound regulatory approaches that free
employers to build their businesses, develop and implement new ideas, and create jobs and grow
the economy. There is, of course, an important role for the federal government in regulating
employment and other economic activities. However, as a former Solicitor for the U.S.
Department of Labor and as an attorney in private practice with substantial experience advising
clients on regulatory compliance and the labor and employment laws, I have witnessed first-hand
the ways in which federal regulatory overreach can impose unnecessary costs and stifle

economic growth.

RILA, a trade association composed of the world’s largest and most innovative retail
companies, has long been at the forefront in advocating a pro-growth regulatory agenda. RILA’s
members include more than 200 retailers, product manufacturers, and service suppliers, who
together account for more than $1.5 trillion in annual sales, millions of American jobs, and more
than 100,000 stores, manufacturing facilities, and distribution centers domestically and abroad.
RILA promotes consumer choice and economic freedom through public policy initiatives and by
participating as a party or “friend of the court” in litigation that has a direct impact on its

members. I am honored to have the opportunity to speak on RILA’s behalf today.
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1 would like to focus my remarks on a legal development that poses a significant threat to
the American retail industry—a development embodied in a series of decisions issued over the
past two years by the National Labor Relations Board. In the lead case, Specialty Healthcare &
Rehabilitation Center of Mobile,' the Board abandoned the traditional “community of interest”
test that it previously used to determine whether two groups of employees were sufficiently
distinet to permit one of them to seek union representation separately, as a distinct bargaining
unit. In its place, the Board adopted a test whereby a proposed unit will be certified as long as it
constitutes an identifiable group of employees, unless the employer demonstrates an
“gverwhelming” community of interest between excluded employees and employees within the
unit. This new test has since been applied to permit individual departments or loosely-affiliated
departments within large retail stores to form their own bargaining units, in direct conflict with a
half-century of Board precedent that has consistently recognized a presumption in favor of a

whole-store or “wall-to-wall” unit.

RILA supports legislative efforts—such as H.R. 3094, which passed the House last
Congress—to overturn Specialty Healthcare and restore the traditional presumption in favor of
the whole-store unit, Apart from being inconsistent with the text of the National Labor Relations
Act and Board precedent, the Board’s Specialty Healthcare decision threatens a proliferation of
so-called “micro-unions” that comprise small and arbitrarily-drawn portions of an employer’s
workforce, with adverse effects for customers, employers, and employees. Recognition of
micro-unions makes it more difficult for employees who oppose unionization efforts to have

their voices heard, and risks a balkanization of the retail workforce, whereby employees working

! 357 NLRB No. 83 (2011).
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side-by-side in similar positions could earn different wages and benefits and have widely
divergent relationships with their employer—producing distrust and discord. It will also increase
costs for employers, who may have to deal with multiple bargaining units in the same store.
Finally, micro-unions will almost certainly adversely affect customer service at retail stores, as
unionized employees may be limited by the terms of collective bargaining agreements from

assisting customers outside of their specific departments,

In short, Specialty Healthcare risks making retail stores less friendly for consumers, more
costly for employers, and less fair for employees. The decision is mistaken as a matter of law

and policy, and should be overturned.

1. Specialty Healthcare Cannot Be Reconciled With The National Labor
Relations Act

As an initial matter, the Board’s Specialty Healthcare decision cannot be reconciled with
the text of the National Labor Relations Act, and legislative intervention is warranted for that

reason alone.

In section 9(b) of the Act, Congress provided that the Board (not a petitioning union) is to
select “the unit appropriate for the purposes of collective bargaining.”™ Specialty Healthcare,
however, grants unions broad discretion to organize any portion of the employer’s workforce as
they define it. An approach to selecting “the” appropriate unit for collective bargaining that
approves virtually any configuration proposed by a union cannot be squared with the language of

the statute.

2 29US8.C. § 159(b).
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Such a unit also cannot be squared with Congress’s direction, in section 9(c)(5) of the
Act, that “[i]n determining whether a unit is appropriate . . . the extent to which the employees
have organized shall not be controlling.” The U.S. Court of Appeals for the Fourth Circuit
made this very point the last time the Board attempted to replace its longstanding approach to
unit determination with an “overwhelming community of interest” standard.® The court
explained that, “[bly presuming the union-proposed unit proper unless there is ‘an overwhelming
community of interest” with excluded employees, the Board effectively accorded controlling

weight to the extent of union organization,” in violation of the Act.’

The Board is required to approve a unit that is “appropriate™ in light of the employer’s
organization. In requiring selection of the “appropriate” unit, Congress intended to prevent
artificial units of the sort that have been approved following Specialty Healthcare, Unless
Congress or the courts act to overturn that decision, the Board will continue to approve units that
lack obetational significance and make sense only as a subset of employees likely to vote for
unionization. That is not what Congress intended and, as I will explain, it conflicts both with the

Board’s prior case law and with sound public policy.
2. Specialty Healthcare Departs From Longstanding Precedent

Under its longstanding approach toward determining the proper bargaining unit, the
Board considered it paramount that proposed units not unduly fragment the employer’s

workplace. The Board explained that defining the appropriate unit “necessarily” involves the

3 29U8.C. § 159()5).
* NLRBv. Lundy Packing Co., 68 F.3d 1577, 1581-82 (4th Cir. 1995).
5 Id at 1581.
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question “whether the interests of the group sought are sufficiently distinct from those of other
employees to warrant the establishment of a separate unit.”® And in the retail context, the Board
consistently applied that test to invalidate units that would fragment a single store into multiple
units, Thus, for instance, as early as 1957, the Board rejected a proposed unit limited to a
department store’s shoe salespeople, explaining that the Board “has long regarded a storewide
unit of all selling and nonselling employees as a basically appropriate unit in the retail industry.”’
Other cases have likewise rejected units consisting of a small subset of employees at a retail
location, including proposed units for back-office “operations” employees,! “warehouse”
employees,” and even for truck drivers who transport merchandise from a retail store.® The
Board explained that, in the retail industry, “employees in different departments assist] ] each
other and overlap] ] in their job functions in order to serve the customers.” And, the Board
found, “a high degree of compartmentalization” is incompatible with a “viable” retail operation,

which instead requires “flexibility of job functions in support of a sole objective.””

The Specialty Healthcare decision upset these longstanding precedents by providing that,
so long as the employees within a proposed unit share a minimal community of interest, the

proposed unit will not be rejected unless the employees in the unit share an “overwhelming

§ Newton-Wellesley Hospital, 250 NLRB 409, 411 (1980).

7 I Magrin & Co., 119 NLRB 642, 643 (1957).

8 Charrette Drafting Supplies Corp., 275 NLRB 1294 (1985).

¥ Sears Roebuck & Co., 191 NLRB 398 (1971).

' Levitz Furniture Co. of Santa Clara, Inc., 192 NLRB 61 (1971).
'Y Charrette Drafting Supplies, 275 NLRB at 1296.

2 Sears Roebuck & Co., 191 NLRB at 404.
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community of interest” with excluded employees.”” This is a demanding standard for employers,
and the Board and its Regional Directors have applied it to approve a number of units that would
be unimaginable under prior law. In one recent case, a Regional Director applied Specialty
Healthcare to approve a umit consisting of “full-time and regular part-time women’s shoe
associates in the 2nd Floor Designer Shoe Department and in the Sth Floor Contemporary Shoes
Department” at the Bergdorf Goodman in New York—effectively the same unit the Board
rejected in 1957  And another recent decision approved a unit limited to cosmetics and
fragrances employees at a Macy’s location, but excluding all other store employees.”® Specialty
Healthcare has been applied to approve dubious and artificial units in other industries as well;
for example, one Board decision used the “overwhelming” community of interest test to approve
a unit consisting of only a small subset of employees at a shipyard where the employer
constructs, overhauls, and refuels nuclear-powered submarines and aircraft carriers for the
Navy.!® These cases all represent an about-face from the precedents that previously informed the

Board’s unit determinations.

3. Specialty Healthcare Will Result In A Damaging Proliferation Of Micro-
Unions

The practical effect of Specialty Healthcare will be to encourage a proliferation of micro-
unions, as unions have a strong incentive to propose fractured bargaining units in order to

maximize their chances of winning elections. The recent Regional Director decision approving a

B Specialty Healthcare, 357 NLRB No. 83, slip op. at 1 (emphasis added).
1 Bergdorf Goodman Group, Inc., No, 02-RC-076954 (R.D. May 4, 2012).
5 Maey’s, Inc., No. 01-RC-091163 (R.D. Nov. 8, 2012).

' Northrop Grumman Shipbuilding, Inc., 357 NLRB No. 163 (2011); see also Huntington
Ingalls Inc., No. 358 NLRB No. 100 (2012).
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unit of cosmetic and fragrances employees at a Macy’s store illustrates the point: The union had
previously petitioned to represent the whole store, but employees voted to reject unionization,"”
The union only then determined that employees in the cosmetics and fragrances departments
ought to be carved out from the entire store. The possibilities for similar manipulation of the
election process are endless: A union that believes it has the votes to organize greeters, but not
cashiers, might only seek to organize the greeters. A union may limit a proposed unit to labor-
enthusiasts in 2nd floor designer men’s clothing, or 3rd floor televisions. Or, a union might
simply try to organize the entire 3rd floor of a store, merely because that is where it enjoys its
strongest support. Under Specialty Healthcare, unions face little obstacle to organizing by
cherry-picking a small subset of employees with little regard for whether those employees
constitute a practical bargaining unit, and with little regard to whether the designated subset of

employees has organizational significance within the employer’s business.

While this will be an effective organizing strategy for unions in many instances, it will

not further the interests of retailers or their employees and customers.

The workforce in a typical retail store is highly integrated, with employees working under
common management, common policies, and similar working conditions. A single store is
typically an open environment, where even backroom employees come into frequent contact
with sales employees as they move inventory into the store. Sales employees from different
departments work in even closer proximity, and necessarily have frequent contact and interaction

with each other throughout the day. Retail employees also generally have similar skill sets and

' Macy's, slip op. at 8.
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training; although some employees may have more experience in a particular role or with certain
products, few if any have special education directed to their job, and all are ultimately exercising

the shared skills of salesmanship and customer service.

The fragmentation of retail employees into micro-unions not only runs counter to these
business realities, but also conflicts with the overriding purpose of a retail establishment, which
is to provide seamless and effective customer service throughout the store, A retail employee
must be able to respond to questions outside her particular area of expertise, and cannot
effectively operate within an artificial bubble, isolated from coworkers. For this reason, the
Board has long understood (prior to Specialty Healthcare) that a unit smaller than a single store
is generally inappropriate because it creates barriers within a group of employees that naturally

function as a single unit.

It is a basic feature of unionization that unions insist on their members having exclusive
rights to perform the work of the unit, and establish work rules that determine what tasks
bargaining-unit members can and cannot perform. This, in turn, affects the work that employees
outside the unit can petform. These rules and practices would hamstring retail employers who
benefit from a flexible workforce, with employees filling in for coworkers in other departments
or rotating as necessary to fill pressing or unexpected needs. Small units would also hurt the
employees who could benefit from the opportunities (such as additional shifts or overtime) that
arise when rotation and reassignment are possible. Depending on the terms of a micro-union’s
bargaining agreement, an employee in women’s handbags might not be able to walk a customer
to her next destination in designer shoes and help her make a purchase in that area. An employee

in houschold appliances might be prohibited from accepting a temporary reassignment to
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electronics to cover a short-term staffing need or to earn additional wages. Limited to their own
departments, employees would also have fewer opportunities to develop their knowledge and
skills; rigid terms of employment could limit promotions and transfers. Employees seeking
additional scheduled hours may be unable to do so, because they would be barred from rotating

into other departments.

RILA believes that all of these constraints would increase costs for retailers and
ultimately for their customers, and would negatively affect customers’ experiences at retail
stores. The cost of doing business would rise in other ways as well. Managers of a single store
could conceivably be required to administer separate collective bargaining agreements with
cashiers, greeters, backroom employees, men’s casualwear, women'’s business attire, dishware,
sporting goods, or baby products—to name just a few possibilities. These agreements could
impose different or conflicting work rules, pay scales, benefits, bargaining schedules, grievance
procedures, and layoff and recall procedures. Tracking and adhering to these varying

requitements would be an immense, and costly, administrative undertaking.

A proliferation of bargaining units would also create tension among workers, A unit of
cashiers, for instance, might shut down an entire store by going on strike, leaving the rest of the
employees temporarily unemployed. Rolling work stoppages in various departments would
make running the business more difficult, and would impose economic hardship on workers in

non-striking departments.
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These were not the results Congress intended when it instructed the Board to determine
“the . . . appropriate” unit for collective bargaining.!® To the contrary, the legislative history of
the Act reflects Congress’s concern that employees could, “by breaking off into small groups,
... make it impossible for the employer to run his plant™® An approach to determining the
bargaining unit that threatens to spark conflict among employees, erode morale, hamper
customer service, reduce productivity, and raise administrative costs does not further the Act’s
purpose of advancing the “friendly adjustment of industrial disputes” and the “free flow of

commerce,”® and is not “appropriate” in any sense of the word.

Thank you again for extending me this invitation to testify on behalf of RILA. I would

be happy to answer the questions of the Members of the Committee.

B 29 US.C. § 1590).

! Hearing on S. 1598 Before the S. Comm. on Educ. & Labor, 74th Cong. 82 (1935)
(testimony of Francis Biddle, Chairman, NLRB).

2 290.8.C §151.
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Mr. KINGSTON. Mr. Silvers.

Mr. SILVERS. Thank you, and good morning, Chairman Kingston,
Ranking Member DeLauro, and members of the committee. I am
Damon Silvers. I am the policy director and special counsel to the
AFL-CIO, and like my fellow witnesses, I and the AFL-CIO very
much appreciate being invited to testify at today’s hearing.

This hearing subject, regulatory approaches to foster economic
growth, requires first addressing what our Nation’s strategy for fos-
tering economic growth should be. Now, between the Great Depres-
sion and roughly 1980 America’s economic strategy under both po-
litical parties was centered on policies designed to ensure a vir-
tuous cycle of rising productivity, rising real wages, and increased
public and private investment that fed productivity.

Regulatory policy and the jurisdiction of this committee during
this period of unprecedented economic growth was critical to this
strategy. However, since 1980 the United States has moved in a
different direction and adopted a different economic strategy, and,
frankly, an incoherent and destructive one. We have sought to
maintain our status as the world’s largest consumer market while
at the same time seeking to compete globally by lowering our labor
costs. This contradiction has fueled repeated asset bubbles and
credit bubbles of greater and greater magnitude that essentially
sought to replace wages with consumer debt.

As part of this overall approach, the direction of regulatory pol-
icy, of labor regulatory policy since 1980 has been to weaken regu-
lation in the workplace. Of course, the world has changed since
1980. The United States now operates in a globalized economic en-
vironment, an environment that requires we have both healthy do-
mestic demand and that we be able to export successfully.

Now, the key ingredients in an economic strategy that seeks to
encourage both healthy domestic consumption and robust exports
must begin with a productive and empowered workforce. The pro-
ductive and empowered workforce is the central strategic asset of
any advanced economy seeking to compete in the global market-
place today. Such a workforce requires that workers have a voice
on the job and it requires that workers have effective access to life-
long learning on the job. Across all of the developed world, voice
and access to education and training in the private sector and the
high productivity that goes with it are inextricably associated with
WOI‘%{GI‘S having an effective right to organize and bargain collec-
tively.

Second, employers must be incentivized to invest in the capital
goods that enable employers to make best use of a skilled work-
force. This requires a variety of public policies in finance and other
areas beyond the jurisdiction of this committee, but it also requires
that the door to the low road be slammed shut by enforcing the
minimum wage and the 40-hour workweek across the labor market.

Third, we have to have regulatory structures that effectively in-
ternalize externalities in the workplace. This means that there are
real costs when workers are injured, killed, or made sick on the job.
If those costs are essentially pushed off onto the workers them-
selves or not recognized in the pricing process, there are profound
inefficiencies in the economy and those costs turn out to be ulti-
mately borne by somebody, and the somebody is usually is the pub-
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lic. In contrast, internalizing externalities in the form of effective
health and safety regulation has been shown to have significant
collateral competitiveness benefits. It drives innovation and capital
investment in employers.

Seen in this strategic context, recent rulemaking efforts of the
Department of Labor and the National Labor Relations Board in
areas such as the silica dust exposure rule, minimum wage and
overtime protections for home health aides, and the improvements
to the NLRB’s election processes are long-overdue contributions to
a broader effort to improve the sustainability of the United States
as a high-wage economy. This is even more true of the regulatory
efforts by the NLRB to ensure that workers are informed of their
rights under the National Labor Relations Act.

In contrast, efforts to dismantle worker protections, such as those
that have been urged by my fellow witnesses, threaten two seri-
ously negative consequences for our economy.

First, they threaten to contribute to further downward pressure
on wages and thus on aggregate demand and on GDP. And as
Ranking Member DeLauro mentioned, the evidence is over-
whelming that the downward pressure on wages and the lack of ag-
gregate demand is the cause of the economic performance numbers
that are so troubling that the chairman opened with.

Second, and in a long-term strategic sense, this type of approach
to regulation, the deregulatory approach urged by my fellow wit-
nesses, undermines key drivers of the types of physical and human
capital investments necessary to sustain and propel a modern high-
wage economy.

So in conclusion, the AFL—-CIO is grateful for the opportunity to
appear before this committee on such a critical subject for our Na-
tion’s future, and I look forward to the questions and discussions.
Thank you.

Mr. KINGSTON. I thank the panelists.

[The information follows:]
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Good morning, Chairman Kingston, Ranking member DeLauro and members of the Committee.

I am Damon Silvers, and | am the Policy Director of and Special Counsel to the AFL-CIO.

This hearing’s subject, Regulatory Approaches to Foster Economic Growth, requires first

addressing what our nation’s strategy for fostering economic growth should be.

Between the Great Depression and 1980, America’s economic strategy was centered on policies
designed to ensure a virtuous cycle of rising productivity, rising wages, and increased public and
private investment that fed productivity. Regulatory policy in the jurisdiction of this
Subcommittee was critical to this strategy-—including a strong minimum wage, enforcement of
wage and hour regulation, and the enforcement of the National Labor Relations Act, giving
workers the right to organize and bargain collectively. This national strategy led to the period of
highest sustained economic growth in American history, and gave birth to the modern American

middle class.

Since 1980, the United States has embraced a different economic strategy—and frankly an
incoherent one. We have sought to maintain our status as the world’s largest consumer market,
while at the same time seeking to compete globally by lowering our labor costs. The result has

been, not surprisingly, a series of financial bubbles and skyrocketing consumer debt. As part of

Page 1of7
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this approach, the overall direction of regulatory policy since 1980 has been to weaken

regulation of the workplace with the aim of lowering labor costs.

As a result, there were substantially fewer wage and hour inspectors at the Department of Labor
in 2007 than there were in 1979, although our economy and our workforce are substantially
larger.' During the post war era, the United States helped other countries adopt labor laws that
protected workers® right to organize. By contrast in recent years the global organization Human
Rights Watch has cited the United States’ labor laws as actually enforced as violating
international norms of human rights.” And this was before the effort to deny workers the

protection of the law entirely by paralyzing the National Labor Relations Board.

Of course the world has changed since 1980. The United States now operates in a globalized
economic environment. So what should our strategy be for growth in this environment, and what

role should labor regulation play?

We could seek to be a low wage producer of consumer goods—seeking to compete in global
markets on the basis of absolutely low labor costs with poor developing countries like
Bangladesh or human rights violators like Burma. There is simply no way to do this other than
to further dismantle workers® regulatory protections, drive American wages to poverty levels and
leave our people prey to events like the recent fires at Walmart suppliers in Pakistan and

Bangladesh that killed hundreds of garment workers.

Or we could seek to be a purely export oriented country, like Germany or China has been over
the last fifteen years. But these countries’ experience is that export oriented strategies, when
practiced in isolation by large economies like the U.S., lead to trade and investment imbalances

that can destabilize the world economy-—as the Germans are currently discovering. This is
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partly why China now is engaged in a debate over whether to adopt regulatory policies designed

to encourage wages to rise with productivity.

The point is that a low wage strategy is a recipe for national decline, and an export only strategy
for growth is not sustainable when the world’s other major economies are all pursuing the same
strategy. The United States needs both a healthy domestic cconomy and robust export markets to
prosper. To have a healthy domestic economy, the United States needs labor regulation that
promotes wages for America’s workforce that keep pace with our workforce’s productivity.
Stagnant wages and rising economic insecurity means weak consumer demand. Weak consumer

demand means business is reluctant to make capital investments.

We as a nation have tried to make up for this fundamental set of facts about our economy in
every possible way other than actually addressing the problem through labor regulations that
encourage rising wages. And so in almost every day’s news for the last five years we have seen
the consequences of weakening labor regulation in terms of mass unemployment, falling wages,

and reduced investment in capital, plant and equipment.

To be clear—America’s workers have lived with stagnant wages for decades. And this has gone
on while the productivity of our workers keeps rising. See Exhibit A, Without an effective
National Labor Relations Act, without a minimum wage indexed to inflation, without effective
and comprehensive FLSA enforcement—America’s workers simply have not and will not
receive a fair share of the value they are creating. For example the minimum wage in real dollars
was its peak in 1979, and is now more than $1 an hour lower.” This is unfair, but it is at the heart
of why our economy is not functioning properly. Wage stagnation is a key cause of our
economy’s chronic shortage of aggregate demand—the key fact about our economy that is

preventing us from achieving healthy growth rates.

Page3 of 7
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What are the key ingredients in an economic strategy that seeks to encourage both healthy
domestic consumption and robust exports? First, we must have a productive and empowered
workforee. That requires workers have a voice on the job and it requires they have effective
access to lifelong learning on the job. Across all of the developed world, voice, access to
training in the private sector, and the high productivity that goes with it are associated with

workers having an effective right to organize and bargain collectively.

Second, employers must be incentivized to invest in the capital goods that enable employers to
make best use of a skilled workforce. This requires a variety of public policies in finance and
other areas beyond the jurisdiction of this committee, but it also requires that the door to the low

road be slammed shut by enforcing the minimum wage and the forty hour work week.

Third, we have to have regulatory structures that effectively internalize externalities in the
workplace. This means that there are real costs when workets are injured, killed or made sick on
the job. In the absence of effective regulation of these long term health hazards, the costs are
borne in the first instance by workers and their families, and in the long run in a variety of ways
by society as a whole. The costs associated with sick, injured and dead workers are not priced
into the cost structure of the products whose production generates these negative health
outcomes. The results of regulatory failure in areas like asbestos and silicon dust exposure are
large health costs borne by workers and the general public and highly inefficient economic

outcomes.

Internalizing externalities in the form of effective health and safety regulation has significant
collateral competitiveness benefits. Multiple studies have shown that “safety and operating
performance measures should be viewed in as in concert with each other rather than as

competing entities.™ In particular, health and safety and environmental regulation has a
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demonstrated positive interaction with technological change, spurring change that has broader
positive competitiveness implications, and directly reduces the cost of compliance with health

and safety regulations themselves.’

Seen in this strategic context, recent rulemaking efforts of the Department of Labor and the
National Labor Relations Board in areas such as the silica dust exposure, minimum wage and
overtime protections for home health aides, and the improvements to the NLRB’s election
processes are long overdue contributions to a broader effort to improve the sustainability of the
United States as a high wage economy. This is even more true of the regulatory efforts by the

NLRB to ensure workers are informed of their rights under the National Labor Relations Act.

In contrast, efforts to dismantle worker protections threaten two seriously negative consequences
for our economy. First, they threaten to contribute to further downward pressure on wages and
thus on aggregate demand and on GDP. Second, in a longer term strategic sense, this type of
approach to regulation undermines key drivers of the types of physical and human capital

investments necessary to sustain and propel a modern high wage economy.

In conclusion, the AFL-CIO is grateful for the opportunity to appear before this Committee on

such a critical subject for our nation’s future, and [ look forward to your questions. Thank you.
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" National Employment Law Center, “Broken Laws, Unprotected Workers: Violations of
Employment and Labor Laws in America’s Cities, p. 52 (Sept. 2009)

*Human Rights Watch, The Employee Free Choice Act, A Human Rights Imperative, pp. 5-6
(January, 2009).

* Economic Policy Institute, “Declining Value of the Minimum Wage is a Major Factor Driving
Inequality,” Issue Brief #351, Feb. 21, 2013, at http://www.epi.org/publication/declining-federal-
minimum-wage-inequality/.

*Anthony Veltri, Mark Pagell, et al., “A Data-Based Evaluation of the Relationship between
Occupational Safety and Operating Performance.” The Journal of SH&E Research, Spring 2007.
3 Congress of the United States, Office of Technology Asssessment, “Gauging Control
Technology and Regulatory Impacts in Occupational Safety and Health: An Appraisal of
OSHA’s Analytic Approach,” September, 1995, and Nicholas A. Ashford, “The Importance of
Taking Technological Innovation into Account in Estimating the Costs and Benefits of Worker
Health and Safety Regulation,” in Costs and Benefits of Occupational Safety and Health:
Proceedings of the European Conference on Costs and Benefits of Occupational Health and
Safety 1997, Mossink and Licher, eds. 1998, pp. 69-78.

Page 7 of 7



124

Mr. KINGSTON. You have some really good testimony, and I think
we will have a good meaty discussion here.

I wanted to start, Mr. Holtz-Eakin, with the chart that you have
in your written testimony called notable labor regulations. And,
Mr. Silvers, what I wanted to do was give him a few minutes to
talk about these and then maybe have you respond. You do not
have a copy of his testimony, though, do you? You do?

What I was wanting to ask you is, of these examples that you
list, $10,000,000,000 in costs and 41 million burden hours, why are
these not good regulations, and maybe just a few examples with
them. And then either, Mr. Silvers, if there is common ground or
if there is areas of great dispute on these. I only have about 2 min-
utes each, so welcome to Washington.

Mr. HoLTZ-EAKIN. In an effort to be more fair than I am on aver-
age, I will not filibuster this and give Damon a shot.

What we did was, you know, in the interests of the committee,
look at the areas that are under the jurisdiction of the committee,
look at those which have higher reported costs. And remember,
these are costs that are not our estimates, these are as reported by
the agencies, what these will cost, the paperwork burdens, and
which involve the kind of judgment calls that are at the heart of
regulation. And bad regulations are ones where costs exceed bene-
fits. There is not the absence of benefits. No one proposes regula-
tions in a vacuum. You do them with objectives, obviously.

And so we looked at these, and our concern was that either be-
cause of this issue with new precedents in the persuaders rule, that
this imposed very large costs across the economy and set prece-
dents we did not like, or with the home health aides, actually has
self-reported disbenefits in that people will lose jobs because of the
rule itself. And as you go through this list, you find situation after
situation in which it would be reasonable to ask the question, gee,
does this really pass the benefit-cost test? That if we really
scrubbed this carefully and looked at the impacts on people losing
jobs, look at the impacts broadly by precedents being set, we would
come to the conclusion we do not want to do that.

So this list was included for that reason. I will be happy to en-
gage in a regulation-by-regulation debate at the right moment with
Mr. Silvers. I do not think this is it. But this is the nature of the
list and these are ones that I wanted to bring to your attention.

Mr. KINGSTON. Just give me one that you think is an overreach.

Mr. HoLTZ-EAKIN. I think the overreach on the home health
thing is pretty clear, period. I mean, people are going to lose jobs
because of this. We need jobs. This is the kind of regulation whose
enforcement is going to be extraordinarily costly. It is going to raise
questions going forward about whether, if it is home health, is it
then going to spill over into home what-else?

In the future of an economy like the United States, we are going
to deliver a lot of home-based services. We have an aging popu-
lation. People like to have services in their home. It is an innova-
tive economy. We are developing new services. What precedent are
we setting when we do this, because we should be careful about
that.

Mr. KINGSTON. Mr. Silvers, how would you respond to that?
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Mr. SILVERS. Well, first I want to acknowledge the graciousness
of my fellow witness.

Mr. KINGSTON. You all are as bad as we are.

Mr. SILVERS. Mr. Chairman, we are learning.

Mr. KINGSTON. No, you wrote the book on it.

Mr. SILVERS. I have got really two comments on this. I think that
Doug’s comment illustrates the nature of the debate we are having
here. You can look at a rule, and I will go right to the home health
aide rule, you can look at the fact that home health care, health
care provided in the home is going to be a larger part of what our
workforce does as our population ages, and you can look at that
and you say, well, what we ought to do is make sure that those
people are paid as little as possible, because that is going to save
costs in our economy. And that, I think, has been the sort of the
prevailing intellectual structure for labor market policies over the
last 30 years, that is the substance of my testimony, and that that
is a mistake, it is the wrong way to look at it.

The right way to look at it is, if that is what a lot of Americans
are going to do, what do we need to do to ensure that those are
middle-class jobs? And there is no question that the first step, it
is not sufficient, but the first step has got to be to make sure those
jobs are covered by the Fair Labors Standard Act—minimum wage,
40 hour workweek, and the like. If we are not doing that, there is
no way those jobs are going to be middle-class jobs. And I think
that that is the fundamental nature of the debate that is in front
of this committee this morning.

Mr. KINGSTON. Well, thank you.

Mr. HoLTZ-EAKIN. Congressman.

Mr. KINGSTON. I am actually out of time, but we will yield back
in a minute, unless you have 3 seconds.

Mr. HovLTZ-EAKIN. Three seconds. Here is the concern, literally.
The most important thing facing this country is long-term care
services. They are provided largely and donated by family mem-
bers, typically females, they are a rising burden in the population,
and the future is going to be more of that, not less. Is that a home
health service or not? Where is the line between paid and unpaid?
What will be the innovations necessary to meet those needs as we
go? Because those women are going to be working. They are not
going to be providing on a volunteer basis. If we freeze it at 2013
standards with his vision of what the middle-class should look like
in 2013, we will have made a dreadful policy error.

Mr. KINGSTON. Ms. DeLauro.

Ms. DELAURO. Having a mother who is 99 years old with workers
who are coming in and out, I watch the job that they do. They need
to be paid for their job. And if they are there more than the work-
week, they ought to be paid for it. And I might add that this is a
proposed rule. Certainly with the proposal, as we know what the
process is, we will see that that often gets refined, there will be
public comment, et cetera, and move forward. A proposed rule. The
point I tried to make in my opening, that we are now getting into
proposed rules and trying to just dismiss them.

Just a couple of points and I want to get to a question on the
NLRB. But I would just say, Mr. Holtz-Eakin, that your table in-
cludes a mix of regulations, regulations that have been proposed
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for public comment, regulations not even in the proposal stage, and
the table shows $10,000,000,000 in potential costs, but no mention
of associated benefits.

And you talked about cost-benefit. The investment advice to par-
ticipant beneficiaries, that is a provision of the Pension Protection
Act of 2006 designed to expand availability of advice to participants
in 401(k) and IRAs. The Labor Department says the cost is be-
tween $2,000,000,000 and $5,000,000,000, you use the high end at
$5,000,000,000. The Department also estimated benefits,
$7,000,000,000 to $18,000,000,000 per year, far outweighing the
cost. Presumably the belief that this legislation was beneficial is
why the Republican Congress passed it and President Bush signed
it. I have got other examples, but we will go from there.

Let me just talk about the NLRB and obstacles in getting nomi-
nees to the NLRB confirmed by the Senate. And that goes back to
Presidents from Ronald Reagan to Barack Obama. They have had,
all of them, repeatedly had to resort to making recess appoint-
ments to the Board. The Court of Appeals questioned the validity
of the recess appointments under which two of the three current
Board members are serving. The decision is contrary to long-
standing practice by numerous administrations.

I want to get to the consequences of shutting down the NLRB
due to a lack of a quorum. My understanding is that the only
mechanism for enforcing rights guaranteed by the Labor Relations
Act, the right to organize, to join a union without being fired or re-
taliated against, is through the NLRB. There is no provision for
plll"ivate lawsuits to enforce these rights. I think I am correct about
that.

Then, if you have no Labor Board, what is the protection in this
country for basic rights to participate in union activity? Or, for that
matter, let’s take it from the other side of the coin. What about
misconduct by unions that are prohibited by the act? Secondary
boycotts, unlawful picketing. Should we then just move forward?
How do those get adjudicated?

Final point on this, and I would like to hear from folks on this,
is that the Court of Appeals did not order these two members to
stop performing duties, and, you know, we have had several courts
who have entered this effort. One court has made this determina-
tion. I believe three other courts have come to another conclusion.
What happens without a Labor Relations Board? Go ahead, Mr.
Burr.

Mr. BURR. Thank you. I want to first take exception with one of
the things you said with regard to the recess appointments. What
President Obama did in this circumstance is not like what previous
presidents have done. The Senate was in session when these ap-
pointments were made. That is

Ms. DELAURO. I am sorry, I am sorry, Mr. Burr, that is one of
the issues to be determined. It is a question of whether or not the
session is between, like, the 101st and the 102nd Congress. Be-
cause if we go with what you are talking about today, let us go all
the way back, and I will get you the citations of all of the activities
of both Democrat and Republican presidents who then we would
have to reverse their decisions. This is a much broader interpreta-
tion. We also know that between January whatever that date was
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and the end of the month, that the Senate was not doing any busi-
ness.

Mr. BURR. Respectfully, Congresswoman, there is a difference
here. The Senate passed during that same session an extension of
the payroll tax cut which President Obama signed into law. So for
the purposes of that, he believes that the Senate was in session,
but for the purposes of recess appointing he did not. This is very
different than the secondary issue of the difference between an
inter-session recess appointment and an intra-session recess ap-
pointment, which is what you are talking about.

There were two chief legal arguments in this case. The first was
with regard to the Senate being in session, in a pro forma session.
The second was the inter-session/intra-session issue that you are
talking about. And I understand what you are saying there. That
is consistent with practice going back many, many years.

Ms. DELAURO. President Reagan would have violated the Con-
stitution in that case in making four intra-session recess appoint-
ments to the NLRB.

Mr. BURR. But not during a pro forma session.

Ms. DELAURO. President George Bush would have similarly vio-
lated the Constitution with his four intra-session recess appoint-
ments to the Board. And wouldn’t all of these appointments be
equally invalid under the D.C. Circuit ruling in Noel Canning?
They would all be illegal in those terms.

Mr. BURR. And a reading of the Constitution leads you to believe
that the court may have been right in this case and for 150 years
it has not been done correctly. But with regard to the Senate being
in session, there is a difference between what President Obama
did

Ms. DELAURO. It is still under dispute. It is going to the Supreme
Court. Why are we going to deal with this in shutting down the
Labor Relations Board prior to a decision by the Supreme Court?

Mr. BURR. We absolutely want a functioning Board. We want a
functioning Board with legitimately appointed Board members.

Ms. DELAURO. As we do. And if the Senate would move to pass
and act on those appointments, we would have a legitimately ap-
pointed Board.

Mr. BURR. Not when the President appoints people that have al-
ready been serving illegal appointments.

Mr. KINGSTON. I take you wanted unanimous consent for a little
bit more time, which we have handled.

Ms. DELAURO. I always appreciate that, Mr. Chairman, on your
part. Thank you.

Mr. KINGSTON. Mr. Simpson.

Mr. SIMPSON. I appreciate the fact that we are not going to solve
the problems of the United States Senate here. Obviously there is
a question about whether those appointments were legal or not.
But I do not really want to talk about those or really any specific
rules.

My problem is, and I will tell you what it is, is that we have the
inability almost to pass any appropriation bills anymore because of
the riders that are put on them because of trying to reverse rules
and regulations and so forth and so on, and it has become a real
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problem. That is not our job. Our job is the appropriation process
and getting the appropriations done.

But the way we function in Congress, the only or last option to
address some of these concerns that people have is to put funding
limitation provisions on appropriation bills. I would be the first to
suggest that is not the right way to do it, but like I say, because
of the way we operate here, we do not really have many other op-
tions. So Members of Congress look to the Appropriations Com-
mittee to add all of these things on there.

The concern I have, and this is not Republicans versus Demo-
crats or anything else, to me this is the legislative branch versus
the administrative branch. And you oftentimes find the administra-
tive branch, Republican or Democrat, stepping outside the realm of
what was intended when we passed a statute to write a regulation
that is sometimes just tangentially associated with the statute that
was passed. And when that happens, all of a sudden they look to
the Appropriations Committee to try to reverse it.

Obviously, the Congressional Review Act has not been effective
in trying to address this. Is there a way that Congress—and you
mentioned this, Doug, in your testimony—that a President is un-
likely to sign a statute rejecting a rule and regulation that his ad-
ministration wrote.

I will tell you what we did in Idaho when I was the speaker, is
we actually passed and the Supreme Court in Idaho upheld the
provision, it is the only State in the Nation that courts have ruled
on our side, or the legislature’s side, is that we can reject a rule
and regulation written by the administration, by the Governor, by
concurrent resolution, which means it does not require the Gov-
ernor’s signature. And the theory behind that is if they have writ-
ten a rule and regulation that is just out there and we do not think
that our statute applied to it, that is all we say, is that this fails
to follow the statutory scheme passed by the legislature for this
reason and pass a concurrent resolution to reject it. We do not have
that here or in the other 49 States.

Is there a scheme that Congress could have to review rules and
regulations? Before we did this, I will tell you there was always
conflict between the regulating agency who had the big hammer
and the regulated industry, and we used to get in big fights about
this. All of a sudden when we got this authority what we found out
is that the regulating industry and the regulating industry decided
that they did not want to fight before the legislature, so they better
start working together to come up with a rule to regulate whatever
that they could both agree on. And all of a sudden we found them
coming before the legislature when we review rules and regulations
agreeing that, yeah, we can live with this, yeah, this will do the
job of regulating the industry.

Is there a scheme that we can come up with that gives us the
authority to review rules and regulations that we think go beyond
the scope of what was intended by the legislature’s actions that will
address this?

Mr. ScALIA. If T could briefly address that, Mr. Simpson, the
problem in some ways begins even earlier with attempts to cir-
cumvent the legislative process. Remember that there was a very
aggressive attempt to substantially change the union organizing
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rules at the beginning of this administration in Congress, and that
failed. And so an important part of what we have observed over the
last 5 years is an attempt to achieve through agencies what really
is the province of Congress. So, for example, the specialty health
care decision is a really good example of an agency reversing long-
standing precedent as a way of sort of nibbling at the edges, but
j}iaving a substantial effect in retail of the Employee Free Choice
ct.

In terms of the oversight role, the process that you described in
Idaho probably could not constitutionally be done under the Su-
preme Court’s Chadha decision, but hearings such as this are very
important for the agencies.

The last thing that I would mention is legislation that has been
introduced requiring cost-benefit analysis up front of all agencies,
not merely those that are within the executive branch.

Mr. SiMPSON. Well, the other one that you did not mention is
when Congress failed to pass a cap and trade legislation, and as
soon as we failed, when the EPA director comes out and says we
will just do it through rules and regulations if Congress will not
pass this. I was offended by that. I would have been offended if it
would have been Bush’s EPA. We have got to change this somehow,
because this is probably more important than the overall tax de-
bate that we have.

Mr. KINGSTON. Ms. Lee.

Ms. LEE. Thank you very much. Let me first thank all of you for
being here and thank our chairman and ranking member for this
very important hearing.

I want to ask you a couple of things with regard to the whole
issue of the minimum wage versus a living wage. I founded and
chaired the Congressional Out of Poverty Caucus, as well as our
Democratic Whip’s Task Force on Poverty and Opportunity. Ad-
dressing the issue of poverty has been a big issue that many of us
have been addressing.

In order to revitalize our economy we need to prioritize the cre-
ation of opportunities that will lift people out of poverty and those
aspiring to the middle class and into the middle-class. Of course,
the working poor now is really beginning to get on our radar here
in Congress. But I want to ask you an issue that relates to the
working poor, because so many people who are part of the working
poor are on food stamps. They need housing subsidies. They have
very low wages.

For instance, in my State of California, fair market rate for a
two-bedroom apartment, without paying more than the rec-
ommended 30 percent of their income, the wage for Californians
would be about $25.78 an hour. That is just a living wage. Right
now in California we are around $8.

So I would like to ask you, starting I guess with Mr. Silvers, how
you see the difference between a living wage and an increase in the
minimum wage and what that would do in terms of our economy
and what this would mean in terms of keeping pace with worker
productivity?

Mr. SILVERS. Congresswoman, that is a very critical question. In
my written testimony there is a chart that I think you are referring
to that shows the way in which over the last generation median
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wages in the United States have stagnated while the productivity
of our workforce has grown dramatically. Underneath that, as I
think everyone is aware, is a growing economic divide in our soci-
ety, so that for more and more Americans the minimum wage is
a highly relevant fact of their economic life.

As you point out, the minimum wage is not a living wage, and
as I said in my written testimony, the real value of the minimum
wage is today substantially lower than it was in the 1960s, where-
as the productivity of our workforce, what people create who are
working for the minimum wage, has grown dramatically.

Now, most developed societies in this world deal with this prob-
lem in a two-step way. Most societies have a minimum wage, al-
though not all, most societies have a minimum wage which is de-
signed to set a floor, an absolute floor on poverty. And then you
have a robust system of collective bargaining that ensures that the
median wage is a living wage. It is very difficult to set for the
whole economy for every sector, every job, what the right wage is
administratively. Some people have tried that. It has not worked
out too well.

Collective bargaining, by industry, by workforce, by industry, by
employer, in some cases by parts of employers, is the way in which
most advanced societies address the problem you are talking about.
And as we all know, the effective right to organize and bargain col-
lectively, a worker’s right to do that in the United States has erod-
ed dramatically, so much so that Human Rights Watch views the
United States as in violation of the norms of international human
rights on this subject.

Now, one of the great ironies of this, and I will stop on this point,
one of the great ironies of this discussion is that you have heard
about the business community’s concern in this hearing that the
current state of labor law promotes fragmentation in the workforce.
There is a deep irony in that, because the entire nature of the way
the business community has managed labor relations over the last
few years in the American workforce has been to subcontract and
outsource work in the same workplace. So that if you walk into a
place of business in this country, you do not know who is actually
an employee of whom even though everyone is all working to-
gether. And it is very ironic that in the conversation we have just
had the business community now objects to, shall we say, labor law
following that trend.

Ms. LEE. Okay. Thank you, Mr. Chairman. I would like to ask
others on our panel for a response, but I will wait until our second
go around. Thank you.

Mr. KINGSTON. Thank you.

Mr. Fleischmann.

Mr. FLEISCHMANN. Thank you, Mr. Chairman.

My first question is for Mr. Scalia. And I kind of want to take
more of a practical approach.

In your opening statement you touched upon some of the issues
with this new standard, but can you expand on how detrimental
this would be on your industry? I am sure the NLRB has theo-
retical reasons why this is great, but can you touch upon the prac-
tical, day-to-day, real implications of this case decision, specifically
what does it do to the customer experience? And then I have a fol-
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low-up question to that. Does this decision just impact stores or
does it impact other aspects of retail as well, sir?

Mr. ScaLIA. Yes. Well, in terms of the effect on the customer ex-
perience, Mr. Silvers a moment ago mentioned shoppers’ seamless
experience at stores. That is critical. When shoppers come into
stores they do not want to have to be run up directly against rigid
work rules where employees are saying, I am sorry, I can help you
in this department, you are on your own now. And whether it is
through subcontracting or not—which is not, by the way, a preva-
lent practice in the stores we are talking about—whether through
subcontracting or not, that is a very important part of the customer
store experience which would be changed by the rule that is being
implemented here. This rule, by the way, was reiterated by a
Board dominated by Democrats as recently as 2010, but was re-
versed in 2011.

Mr. Fleischmann, in terms of the effect for outside of the store,
yes, this would affect the retail industry as a whole, not merely the
customer’s experience, not merely employees’ opportunltles and not
merely the efficiency for the employer. I can give you an example
of that later perhaps. But could also, for example, affect back store
operations, the use of drivers and the like, who would also be sub-
ject to this new rule which reversed a rule that had been long-
standing and, again, reiterated as recently as a year before.

Mr. FLEISCHMANN. Thank you.

I have a question for Mr. Burr. This is in regard to the NLRB
ambush elections rule. How are employers impacted by the NLRB
aml{t}msh elections rule and does it also negatively impact employ-
ees?

Mr. BURR. It is a great question. I will refer back to something
that Mr. Scalia said earlier. When you look at the ambush election
rule and you look at that in concert with the persuader proposal,
it is an attempt to achieve the goals of the Employee Free Choice
Act via regulation.

The ambush election rule is going to take what is currently about
a 30-day process from when an employer is made aware that there
is an organizing campaign going on, and then on average about 30
days pass before there is an actual election. This would cut it down
to about 17 days.

And so what is going to happen there is that the employees that
are making what i1s a pretty substantial decision about whether or
not we want to create a union, whether or not we want our com-
pany to be unionized, this is a decision that probably warrants
some serious consideration by employees, they are going to have a
truncated period of time and they are not going to hear both sides
of the story. Because of the chilling effect of the persuader rule and
the truncated time period, they are probably only going to hear one
side of the story. We do not think that 30 days to make that sub-
stantial of a decision is an unreasonable amount of time.

It also is worth noting that right now in the construction indus-
try, in those elections, unions are winning 81 percent of those elec-
tions under the current law.

Mr. FLEISCHMANN. Thank you.

Another question, Mr. Burr. It is my understanding that the
NLRB received more than 70,000 comments regarding the pro-
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posal, many of which strongly oppose these changes. Has the
NLRB provided a reasoned justification for issuing such controver-
sial proposals?

Mr. BURR. Certainly not to our satisfaction. It is worth noting
that those 70,000 comments were received and then they held a
hearing and forced this rule through less than a month later. It is
hard to imagine that they reviewed all 70,000 comments in that pe-
riod of time. And then, of course, when they did push it through
they did not have a quorum because only two members voted, and
that is part of the reason that that has been reversed by the courts.

Mr. FLEISCHMANN. Thank you, Mr. Chairman. I yield back.

Mr. KINGSTON. Thank you.

Ms. Roybal-Allard.

Ms. ROYBAL-ALLARD. Thank you, Mr. Chairman. I want to
change the subject to project labor agreements and I want to direct
my question to Mr. Silvers, but, you know, if time allows, I would
like to also hear from the other members of the panel.

In Mr. Burr’s testimony, we heard that project labor agreements
increase construction costs, discourage competition and stifle job
creation. And that caught my attention, because right now we are
looking forward to the building of the Los Angeles Federal Court-
house, and we were just recently informed that a project labor
agreement is a part of this large scale construction. And, frankly,
I was very pleased, because I have always believed that they have
been an effective tool in managing large scale projects, not only in
what I have seen in Los Angeles, but throughout the country.

So can you elaborate on the role of project labor agreements,
what they play in coordinating large scale construction projects?
And is there evidence that suggests that PLAs necessarily increase
costs or stifle job creation, as has been stated?

Mr. SILVERS. Project labor agreements really have two purposes.
One is to ensure that on a large scale construction project where
there are—I am sorry.

They have two purposes. One is to ensure that there is not any
disruption due to labor disputes on a large scale construction
project where time is generally of the essence, but at least in my
view, from the perspective of the analysis in my written testimony,
the more important feature of a project labor agreement is as part,
together with the Davis-Bacon Act, of an overall system of man-
aging large scale public construction projects that ensures that the
public is getting the benefit of properly trained labor and that that
workforce is sustainable at that skill level. All right. And this goes
back to the issue of externalities that I mentioned in my written
testimony. All right.

The fundamental challenge in having a competitive construction
workforce is proper training, but there is a huge incentive on the
part individual contractors not to provide it, not because they are
bad people, but because the workforce is mobile. All right. And it
is an incentive, frankly, to bid jobs without including the training
cost in the bid. All right. And if you allow that to occur, particu-
larly on large scale projects, given the large role of government as
an ultimate construction employer, all right, two things happen:
one is your training system deteriorates and the second is that you
incur much larger costs on the back end, because you have got
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poorly skilled workers on the job. That is what it is really about.
And so the sorts of data cited by my fellow witnesses that people
without project labor agreements, people are willing to come in and
low bid jobs, all right, is not evidence that the public is being well-
served, it is in fact suggestive of the dynamic I am describing,
which leads to projects coming in ultimately over cost, poor quality,
and the long-term deterioration of our construction workforce.

And if you look over time, and I am not—there is neither time
nor am I, frankly, prepared to do it, if you look over time at the
record of the nonunion construction contractors on training and the
seriousness with which they do it and the record of the union con-
struction contractors who participate in project labor agreements
on training, all right, you will see it is not a pretty story in relation
to the folks who are promising your low bids.

Ms. ROYBAL-ALLARD. Anybody else want to comment?

Mr. BURR. You know, our objections to PLAs are that they are
fundamentally unfair and discriminatory. Eighty-six percent of the
construction workers in this country are not represented by a
union. They should not be disenfranchised. They should have the
opportunity, and the employers that employ them should have the
opportunity to bid for projects that are funded by their tax dollars.

With respect to the Davis-Bacon Act argument that was made,
if it is a Federal project, Davis-Bacon is required. If its valued at
over $3,000 in this day and age that is every project, that is the
law of the land. So PLAs do nothing in that instance to guarantee
Davis-Bacon. Davis-Bacon is simply what is the law of the land,
and our members comply with that.

And with respect to training, private sector construction compa-
nies make significant investments in training and they have done
large scale projects that have been extremely successful. You can
pick out PLA projects that went awry and had safety problems.
You look at the big dig in Boston is probably the most notorious
one. That was a PLA; billions of dollars over budget, lots of safety
problems.

At the end of the day, there are high performing union contrac-
tors, high performing nonunion contractors, and also ones that
aren’t doing as good of a job. The union affiliation is not what de-
termines who is a quality contractor.

Ms. ROYBAL-ALLARD. Do you have a response to that?

Mr. S1LVERS. My fellow witness has sort of blended things in a
way that I think is not accurate. What I was saying—I don’t—you
know, the point that Davis-Bacon applies uniformly is accurate.
Now, of course not if they had it their way; but what PLAs do,
right, is reinforce the ways that Davis-Bacon ensures that workers
on Federal projects are properly trained, all right, because—and I
would be happy to provide the committee, you know, with the num-
bers that support this, because there is a quality premium on
union construction particularly in the higher skilled crafts. All
right. And that is, I am afraid—that is the—and the reason why
that is is because of the greater investment in training.

Ms. ROYBAL-ALLARD. Okay. I know my time is up, but could you
please submit whatever information you have?

Mr. SiLVERS. Okay. And by the way, let me just give you an ex-
ample of that. All right. Toyota, which is ferociously nonunion, all
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right, in its manufacturing operations and which the labor move-
ment has a lot of problems with in terms of manufacturing, Toyota
builds union. All right. And Toyota builds union, to my under-
standing, because of the very issues we have just been discussing.
They don’t have to. They are not subject to Davis-Bacon, they are
?ot—and they certainly don’t do it because they have an affection
or us.

Mr. KINGSTON. Dr. Harris.

Mr. HARRIS. Thank you very much, Mr. Chairman. And I thank
the members of the panel for being here to testify on an important
subject. Let me just ask a couple things.

Mr. Holtz-Eakin, you had said that you had said that regulations
are a problem, and we have just been talking about Davis-Bacon.
And my understanding is Davis-Bacon also overlays regulatory as
well as increasing wage. Is that correct?

Mr. HoLTZ-EAKIN. Yes.

Mr. HARRIS. So there is an additional cost in addition to the
wage?

Mr. HoLTZ-EAKIN. Yes.

Mr. HARRIS. That is what I thought.

Okay. Mr. Burr, let me just concentrate on your very fascinating
testimony you submitted, because you actually submitted an actual
case of the Manchester Job Corps Center. Now, let me get it
straight here. This thing was bid several times. First couple times,
it was PLA, then without a PLA, and when it was bid with or with-
out a PLA all comers, there were 10—is that correct? There were
10 bids actually as opposed to three?

Mr. BURR. That is correct.

Mr. HARRIS. So obviously you opened the field, as your testimony
suggests, since the vast majority of companies are not unionized
companies in the industry, but the low bid of $31,635,000, now,
that was fully subject to Davis-Bacon.

Mr. BURR. That is correct.

Mr. HARRIS. So that had nothing to do with wages. The wages
were going to be identical, because the wages are not really higher
in the PLAs except—well, they really aren’t higher, but you are
limiting the free market bidding process.

Mr. BURR. Because it is a Federal project Davis-Bacon applies.

Mr. HARRIS. Okay. So Davis-Bacon applies. And correct me if 1
am wrong, I mean, the estimates range from, you know, 5 to 38
percent increase. Most people believe it is roughly 20 percent. But
let me put it in everyday dollars, because, you know, we just had
the President submit a budget today that never balances, and I
don’t think it suggests that, well, maybe we could save, you know,
22 percent plus on the costs of all Federal projects, building
projects if we just suspended Davis-Bacon in a period of economic
crisis, or we could be a little less dramatic and just say, you know,
maybe we should suspend PLAs because PLAs don’t affect wages
in and of itself, because people are going to pay Davis-Bacon wages
anyway, but we could save 12 to 18 percent. In fact, in this project,
this would save the American taxpayer, doing the quick math, $6
million, which in the greater sense of things is—you know, I hate
to say $6 million is not a lot of money, because it sounds like
Washington talk, but it is 20 percent—almost 18 percent of this
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project, and 18 percent of money is money that we could use to
making sure that we have our social safety net fully funded, that
we don’t have to propose, you know, cuts in Social Security like the
President proposed today. We could look in other areas that would
directly affect—and these are all middle class wages, I take it, mid-
dle class workers.

Mr. BURR. Yep.

Mr. HARRIS. What is, in your mind—is this the correct range of
what we are seeing the savings that we could generate in the Fed-
eral Government if we would take a second look in a period of eco-
nomic problems, like we are having now, at the use of project labor
agreements and Davis-Bacon?

Mr. BURR. I do. I think that these savings with respect to this
particular project are consistent with what studies have shown up
until now. And that, you know, it is important to remember, you
know, the construction industry is in tough times, the unemploy-
ment rate is 14.7 percent, and our largest customer by far is the
Federal Government. So when these projects are set aside for one
particular group, that is pretty harmful to the 86 percent of con-
tractors that employ a nonunion workforce. They are not going to
bid on this project when they can’t use their guys.

Mr. HARRIS. And let me get it straight. The estimated increase,
that 12 to 18 percent, is above the increased costs under Davis-
Bacon? So when we go to build a VA Hospital, for instance, okay,
so we want to give our veterans the best, most modern, you know,
healthcare in a modern facility. We could build—by my rough esti-
mate, we could build three hospitals instead of two hospitals if we
just built the way every family builds. You know, if they put an
addition on their house or if they are building a home or they are
going to—most home builders aren’t subject to Davis-Bacon, are
they, or PLAs, right?

Mr. BURR. No.

Mr. HARRIS. And most home improvements are not subject to
Davis-Bacon or PLAs?

Mr. BURR. Let us hope not.

Mr. HARRIS. And most people, I think, if they went out and got
a contract and one bid came in 33 percent higher than the other
bid, they would ask around, they would ask for reputation, they
would put protections in the contract for quality, which I assume
are in every Federal contract, and they would usually go with the
lower bidder that has adequate protections, right?

Mr. BURR. One would think.

Mr. HARRIS. So actually, we are just doing business a whole dif-
ferent way than the average American thinks about how you
should actually buy things.

Mr. BURR. When you engage in an anticompetitive policy, you are
likely going to increase costs.

Mr. HARRIS. Like the project labor agreement, again, which
blocks out over 80 percent of the industry.

Mr. BURR. That is right.

Mr. HARRIS. Eighty percent of American workers employed in
those industries are basically blocked from those contracts?

Mr. BURR. Funded with their own tax dollars.
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Mr. Harris. With the Federal Government, right. That is what
I thought.

Mr. Chairman, I yield back.

Mr. KINGSTON. Thank you, Dr. Harris. So as you can see, we are
interested in the subject matter today.

Mr. Silvers, I wanted to ask you a question. It is not really a
throw-away question, but I know the AFL-CIO has raised some
concerns about labor standards in Bangladesh in the ready-made
garment industry. And I was wondering if you have ever looked at
what we have to pay for construction in European military bases.
For example, if we are building a hospital over there, an American
hospital on a base, we, I believe, need to use German labor, which
is extremely expensive, and I was wondering if the AFL-CIO ever
was concerned about that?

Mr. SiLVERS. Well, Mr. Chairman, I confess I tried to prepare for
this hearing. I did not prepare for that question, but I can say
something about the subject matter more generally. One of the
most promising things about the United States’ competitive posi-
tion, we think, is the fact that we have—in our heavy construction,
we have an extraordinarily qualified heavy construction workforce,
and union members are—American union members are working all
over the world under union contracts.

Mr. KINGSTON. Well, let me hold you here, because, Mr. Burr, 1
want to bring you in on this. Am I correct, but when we do a con-
struction project on a base in Germany, for example, we are re-
quired to use German contractors?

Mr. BURR. You know, much like my friend over here, I also did
not prepare for questions on international construction, and I am
really focused on domestic, so I honestly do not know the answer
to that.

Mr. KINGSTON. It might be of interest to the committee, because,
you know, Bangladesh is an impoverished country, but an impor-
tant country to us, and they are bringing a lot of people out of pov-
erty because of ready-made garment, and I certainly know that the
flags you guys have raised, but I think about what goes on in mili-
tary construction overseas, and I wonder if that isn’t something
that we should be discussing in terms of American tax dollars
going into projects but European labor benefiting from it.

Mr. SiLVERS. Mr. Chairman, maybe it was taking me too long,
but I was winding up to say I think you raise a very interesting
and valid point, which I am happy to follow up with and we would
be happy to work with you on.

Mr. KINGSTON. Okay. And then I had another question for you.
On the question of worker rights, and we often hear that theme in
your testimony, worker rights, but one of the things is I don’t think
workers are equally told about their Beck rights to not join the
union. Do you feel that the Beck rights are pushed equally as much
as the rights to join a union?

Mr. SiLVERS. Well, Mr. Chairman, as you may know, during the
Bush administration this is all they were told about in terms of
government postings, and it created a peculiar environment in
which you were told that you only had the right not to exercise
your rights.
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And so our view is, is that a more balanced approach, which ac-
tually informs workers of what their rights to act are, which are
the rights that matter in this life—the right to be passive is kind
of, I think, understood by most people in the workplace. The right
to act is not, and that, I am afraid, is unfortunately today awaiting
the judgment of the litigation process.

Mr. KINGSTON. And on that litigation process, I am wondering if
we could not agree on a standard, you know, that it doesn’t swing
back and forth depending on the administration and then a court
decision.

Mr. Scalia.

Mr. ScALIA. Yeah. Just a brief comment on the Beck postings. 1
was at the Labor Department when that was put in place. And, of
course, there are many, many different postings that are put up in
employer’s workplaces to advise employees of their rights as em-
ployees. And as to their union rights, employees are able on a daily
basis to learn from unions themselves. Unions are there coming to
the workplaces or otherwise interacting with employees saying
what their rights are there.

What they seldom get is notice about individual rights that they
have as against the employer and as against the employee, and
that is why the Beck posting was so important, because it is some-
thing the union is not going to tell you, sometimes it is something
t}clle employer is not going to tell you, but the posting gives you that
advice.

Mr. SILVERS. Mr. Chairman, if you don’t mind, I think you make
a valid point that it should be possible, all right, to see to it that
workers are informed of their rights in the workplace, and that is
something that people of good will could agree upon. I think that
my friend Gene has given the justification that the DOL had in the
Bush administration for the unbalanced approach. I am just
amazed that we have to have this conversation. You know, the
right to organize has been guaranteed by the law of this country
for 75 years. It shouldn’t be controversial to tell people that that
is the case.

Mr. KINGSTON. It would appear to me that there could be a
standard notification form that all parties would agree on without
seeking to address the pendulum swing from a different view every
4 years.

Ms. DeLauro.

Ms. DELAURO. Thank you, Mr. Chairman. Just a couple points
and then my question. With regard to the PLAs, project labor
agreements, I may have misunderstood this, but I thought I heard
someone say that they were mandated, but the fact of the matter
is the Federal Government does not mandate PLAs. The executive
order states that the Federal agencies may, not shall, require them
to be used on construction projects where the total cost to the Fed-
eral Government is $25 million or above. So there is no mandate
or requirement in that effort.

Let me move to this area which I would love to get some view-
points on. This is the effect of the Occupational Safety and Health
Act. A few years ago we celebrated the 40th anniversary of OSHA.
It may be worthwhile to use that milestone to take stock of what
has been achieved. We still have a long way to go, in my view. We
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have got more than 4,600 workers who were killed on the job in
2011 and more than about 3.8 million reported work-related inju-
ries and illnesses, but OSHA, I think, reminds us how much those
figures have come down since the act was passed in 1970. Work-
place fatalities reduced by more than 65 percent, occupational in-
jury-illnesses rates have declined 67 percent, U.S. employment has
doubled in that amount of time.

So as people criticize or complain about OSHA, EPA, other regu-
latory agencies, I think we need to remember what the regulations
have accomplished as well. For OSHA, that probably includes tens
of thousands of on-the-job deaths and millions of injuries and ill-
nesses that have been prevented.

I would like to ask our witnesses, any of who would like to com-
ment, on the record of OSHA over the past 4 decades. Mr. Silvers.

Mr. SiLVERS. I will make one very specific point in response to
your question and then one more general one. In my written testi-
mony, there are citations to both academic work and analyses by
the Federal Government of the way in which the improved safety
record of U.S. employers regulated by OSHA that you described
has not just made Americans’ lives better who work in the work-
place in terms of what happens to people, but has driven competi-
tiveness in American industry. It has led to new capital invest-
ment, better organized work processes. It is a win-win for the
American economy and the American people.

And let me contrast it with what happens when you don’t have
effective health and safety regulation in the workplace. Our econ-
omy has been severely burdened on multiple occasions by the con-
sequence of exposing workers to hazards in the workplace, whose
health impact appears over time and ends up being devastating
both to the workers, to the healthcare system, and to the employers
who in the end are enmeshed in litigation because they did not pro-
vide a safe workplace: coal dust

Ms. DELAURO. Silica.

Mr. SILVERS [continuing]. Cotton dust, silica, asbestos. It is a roll
call of not just human disasters, but of economic disasters. That is
the other way we could do business. And if we move in that direc-
tion, right, it is not just wrong, it is a recipe for national decline,
it is a recipe for moving away from being an advanced economy.

Ms. DELAURO. Yes, Mr. Scalia.

Mr. ScALIA. If T could briefly address that. OSHA has saved
lives. There is no disputing that. And I am certainly not aware of
people in the employer community looking, for example, to repeal
the Occupational Safety and Health Act. But note that many of the
more important OSHA regulations, I believe, were adopted since
1980. Mr. Silvers has said that the trend since 1980 has been away
from employment regulation, but by my own rough count while sit-
ting here, we have had since 1980 not only OSHA regulations and
ERISA regulations, but we have had passage of the Family Medical
Leave Act, we have had passage of the Americans with Disabilities
Act, we have had passage of new Civil Rights Act amendments,
and then we have had amendment of the Americans With Disabil-
ities Act. Those are just Federal statutory changes. So we are actu-
ally in an era of great continued regulation of the workplace. And
which brings you to Mr. Holtz-Eakin’s point: every now and then
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you need to look back. Do we need all these regulations still? That
is part of what makes it so remarkable, that the Labor Relations
Board in this area have increased regulation is itself stepping in
and trying to increase even further the regulation of the workplace
even when all these other Federal agencies and statutes are now
in place.

Ms. DELAURO. Well, but I might add that, once again, there
hasn’t been much of a discussion about what the benefits are, and
the fact that you have an OSHA, what are the benefits to those
regulations. And I think that one has to create that balance and
understand that before out of hand you just dismiss them as being
a burden or overregulation. And I think, quite frankly, in a lot of
the public discourse, there isn’t a balance in that debate, and it is
mostly on the side of we are overregulated, and not looking at what
the purpose of what the regulation is. And I am out of time, but
we are going to continue to

Mr. KINGSTON. Mr. Burr looks very anxious here. Do you want

to

Mr. BURR. I want to take advantage of an opportunity to agree
with the ranking member.

Ms. DELAURO. Amen, brother. Amen.

Mr. BURR. I think a couple—yeah. I will stop right there.

Mr. KINGSTON. Do you want to

Ms. DELAURO. I don’t want any more than that on the record,
my friend. Your friends will read it.

Mr. HoLTZ-EAKIN. I miss the Budget Committee and I miss Rosa
DecIlJauro so much, I want to agree too. But here is my—the point,
and——

Mr. KINGSTON. Now you are going too far.

Mr. HoLTz-EAKIN. Here is the quick part. I believe the regulatory
review and identifying benefits as well as costs, costs are easy to
measure, that is in fact why we started the forum, we can have a
long discussion about that. Benefits are harder, but policy review
of regulation hasn’t happened enough. And in the end, benefits are
often difficult to adjudicate, they are different between people and
across employers, employees, where people live, things like that.
That is why we have a Congress, to adjudicate difficult questions
in the evaluation of benefits, and that is why I want Congress more
irﬁvolved in this in a realistic way, not less. And I think that is
the——

Ms. DELAURO. Well, Mr. Simpson is not here, but we have gotten
to the point here where a way to get engaged in the appropriations
process is just to attach a rider to a bill that would just undo some-
thing willy-nilly without any debate and, quite frankly, without
any jurisdiction.

Mr. HoLTZ-EAKIN. Since Mr. Simpson used to be my boss when
I was at CBO, I am not going to outlive my welcome here either,
but, you know, I don’t think the rider process is the best solution.
It is what you are left with. I would think hard about a better solu-
tion.

Ms. DELAURO. Thank you for your——

Mr. KINGSTON. Dr. Harris.

Mr. HARRIS. Thank you very much. Mr. Scalia, I was going to ask
you about—no. I am sorry. I guess Mr. Burr’s testimony—the per-
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suader reporting rule. So up until 2011, obviously if you commu-
nicated directly with employees regarding these issues, you had to
report. And the change is now that anything that someone deems
to be associated with that process is now subject to reporting.

Mr. BURR. Current law is that if you hire an outside entity to
come in and try to persuade your employees, then you must report,
and that is current law and that is what is going on now. But, yes,
you characterized it correctly. If you are an employer and you try
to contact an attorney and try to have what would have been an
attorney-client privileged discussion about what are my rights,
what can I and can’t I say, that would now be reportable both for
you and the attorney, and the attorney would also have to report
all of its other clients and all of its other professional arrange-
ments. And that is why the American Bar Association has even
come out against this proposal, because they are very concerned
that attorneys are not going to be willing to disclose that informa-
tion.

Mr. HARRIS. So wait a minute. If an attorney—let us say only
one person in the firm handled labor. That whole firm would have
to report

Mr. BURR. I think that——

Mr. HARRIS [continuing]. The partners in the firm, or is it un-
clear?

Mr. BURR. My understanding is that that attorney would have to
then disclose all of his or her other clients.

Mr. HARRIS. That individual attorney. Okay. But let’s say that
that—and it has to be reported by both. So let’s say an attorney
holds kind of a lunchtime conference, invites local business leaders,
you know, let them know what they do, and that is why one of the
aspects, they say, well, we actually advise clients on this, and these
are the reasons why they might need advice. That interaction be-
comes reportable?

Mr. BURR. That is our understanding of the proposed rule.

Mr. HARRIS. What was the logic behind including—I am just not
clear about this.

Mr. BURR. You know, I think it was made clear when the
LMRDA became law that they wanted this advice exception. That
was part of the discussion, if you look at the record on the matter.
And I am not sure what the intent is other than, as I referenced
earlier and as Mr. Scalia referenced earlier, an attempt to achieve
the goals of the Employee Free Choice Act, to chill employer speech
so that employees only hear one of the side of the story when this
is going on.

Mr. HARRIS. And what is the criminal penalty?

Mr. BURR. You know, I apologize. I don’t know off the top of my
head.

Mr. HARRIS. Okay. But it is a criminal penalty——

Mr. BURR. Yes. It is a criminal penalty.

Mr. HARRIS [continuing]. Not just administrative?

Mr. BURR. That is correct.

Mr. HARRIS. Okay. Mr. Scalia

Mr. SCALIA. In terms of——

Mr. HARRIS [continuing]. You want to add to that?
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Mr. ScALIA. Yes. Just in terms of the rationale for this enhanced
reporting requirement, the Labor Department was unusually frank
when it put the rule out. It said that lawyers had a, quote, delete-
rious, quote, effect, which I thought was very unusual, because
usually the government wants companies to seek counsel to know
what their duties are, yet here they were close to saying that they
didn’t want companies to consult counsel to ensure adherence to
the law, which is unusual for the government.

Mr. HARRIS. Be careful. I am a physician. When you talk about
lawyers have a deleterious effect, I might agree with the Depart-
ment.

Mr. ScALIA. There is a lot of consensus for that. That is why I
took it so personally.

Mr. HARRIS. Let me ask, in your industry, Mr. Scalia, this could
affect small businesses as well, I take it. I mean, any business that
would be subject to organizations, right?

Mr. ScALIA. That is right. There is no small employer exemption
to this kind of requirement. And small employers, I think, in some
instances may have particular concerns, because, again, they may
for other reasons have less access to counsel to understand how
they respond. But, yes, no small retailer exemption. And those may
be the companies that end up being particularly vulnerable to orga-
nizing campaigns, although you have certainly seen decisions such
as a couple that I mentioned in very large stores where members
of the board have permitted unions to come in and really carve up
the store so they can organize the union that they recognize as
most friendly and vulnerable, and carve them out from the rest of
the employer workforce.

Mr. BURR. And what is important to remember is that labor law
in its nature is really counterintuitive. And someone who has never
gone through this sort of experience before is not going to under-
stand what their rights are, and that is really important. We don’t
want rampant unfair labor practices by innocent ignorance, and I
think that would be the result of this.

During an organizing campaign, a union can make promises to
workers, promises they can’t guarantee they can keep, but they can
absolutely make them. But if an employer were to make a promise
to workers during a campaign and say, listen, you know, we will
give whatever benefit, that is against the law. And I am not sure
immediately employers would understand that unless they were
able to access counsel and say, okay, what are my rights, how do
I stay legal, what can I say, what can’t I say when I am trying to
give my employees all the information.

Mr. HARRIS. And that access becomes reportable, that access act?

Mr. BURR. Under this proposal, having that conversation with
your attorney would become reportable.

Mr. HARRIS. With a criminal penalty——

Mr. BURR. That is correct.

Mr. HARRIS [continuing]. For not reporting it.

Mr. BURR. For failure to report.

Mr. HARRIS. Failure to report. Wow. Okay. I think it get it.
Thanks, Mr. Chairman.

Mr. KINGSTON. Thank you, Dr. Harris.

Ms. Roybal-Allard? Although Ms. Lee was actually here first.



142

Ms. ROYBAL-ALLARD. Yes.

Ms. LEE. Thank you very much. Let me go back to the initial
point I raised and I want to ask Mr. Scalia, Burr and Holtz-Eakin
to respond to this. First of all, low wage workers and the working
poor, they are not represented by labor unions. Wage stagnation is
a real issue. The only path to the middle class has been really
through collective bargaining and oversight and regulatory over-
sight by the NLRB, the right to organize.

I want to just ask you, given the fact that we have so many peo-
ple now who are part of the working poor and then, of course, we
have the Ryan budget, which has cut the safety net that the work-
ing poor rely on just to supplement their survival, how do you all
view raising the minimum wage, first of all, and secondly, moving
toward a living wage, because we know what is taking place in our
country now, given the huge budget cuts and given the decimation
of the safety net and given the fact that low wage workers don’t
have representation and have no path to the middle class?

Mr. Holtz-Eakin.

Mr. HoLTZ-EAKIN. A couple of things. First, the minimum wage
is not a good tool for antipoverty efforts. Poverty is a serious prob-
lem, but the minimum wage is very poorly targeted. My children,
children of an affluent American who are very well off, receive the
minimum wage when they go work. And raising the minimum
wage helps them in ways that have nothing to do with poverty.
And so if you have got a concern about poverty, which is legitimate,
the minimum wage is not your tool. That is sort of point number
one.

Point number two, measurement of poverty and getting people
out of poverty are intimately related, and we measure poverty poor-
ly. The most recent and best research on poverty suggests that
when you look at how people actually live, not sort of these dif-
ferent measures of earnings, minimum wages, living wages, trans-
fer programs, food stamps, but look at how they live, there are two
programs that have had dramatic impacts on poverty in the United
States. One is the Social Security program. We had a great many
elderly Americans who were very poor prior to the adoption of So-
cial Security. And the second big success is the earned income tax
credit. And I think that is a real lesson, because it is an instrument
that is not one-size-fits-all like the minimum wage. It is targeted,
it rewards work and it fits family circumstances. And strategies
that focus on that I think will be far more successful.

Mr. ScALIA. I confess that I am not versed in the literature on
the minimum wage, but there are ways to succeed and advance in
our society that don’t necessarily involve a labor union; sometimes
they do. But just to take retail as an example, since I am here for
the retailers. Retail jobs are often entry level jobs that bring people
to higher paying jobs over time and even into management. And
one of the reasons that our members are concerned about the tack
that has been taken by the Labor Board in this area is that it
makes it harder for employees to get training in new jobs so they
can move into higher paying jobs. Instead, it traps them in one par-
ticular job, whereas mobility in the workforce is over time one of
the most important ways that people are able to improve their
earning power.
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Mr. BURR. And with respect to the construction industry, min-
imum wage is not really an issue. All of our trades pay signifi-
cantly higher than that, so I am not sure this question necessarily
applies. We are obviously dealing with other challenges, a 14.7 per-
cent unemployment rate, but with respect to minimum wage it
doesn’t really have an impact on our industry.

Ms. LEE. Mr. Silvers.

Mr. SILVERS. I don’t know if my fellow witness has been to a
Home Depot parking lot. Minimum wage is a huge issue in the con-
struction industry. He is right that it is not a huge issue in li-
censed crafts, right, that we know where it is rather difficult for
undocumented workers to get work because of the licensing issues,
but if you are talking about the home building industry, right, if
you are talking about carpentry, if you are talking about the people
who are lined up in a Home Depot parking lot, all right, the min-
imum wage is a huge issue in the construction industry.

Mr. BURR. And I would remind my fellow witness that ABC
members participate in the commercial construction industry, and
I assure that the commercial construction industry is not engaging
in going to Home Depot parking lots to pick up workers.

Ms. LEE. Then how do any of you account for the huge numbers
of people now who are part of the working poor, who have to rely
on the safety net that the Ryan budget cuts?

Mr. BURR. I am not sure I understand that question. Could you
repeat that?

Ms. LEE. People who work

Mr. BURR. Yes.

Ms. LEE [continuing]. Who make such a small wage that they
can’t afford to feed their families and they have to go to apply for
food stamps, how do you account for that?

Mr. BURR. With respect to the construction industry or——

Ms. LEE. Any industry, just generally.

Mr. BURR. I believe that our industry offers good careers with
competitive wages and that those situations aren’t occurring with
people employed in our industry. If we could employ more people
and get some of those people that are struggling into the construc-
tion industry, get them with the appropriate skills, help us fill the
1.5 million worker skills gap that we think we are going to confront
when the construction industry comes back, if we can do that, if
we can have a more effective workforce investment system, then I
think we can truly deal with that problem.

M% LEE. Can Mr. Scalia respond for a minute, please, Mr. Chair-
man?

Mr. KINGSTON. Do you want another round or is this——

Ms. ROYBAL-ALLARD. I will hold.

Ms. LEE. Thank you very much.

Just quickly, could you respond, Mr. Scalia.

Mr. ScAaLIA. Yes. Thank you. I was just going to say that unnec-
essary regulatory burdens are a burden on the working poor. So
workplace regulation is important, it is necessary, but part of what
I think we have been trying to say is that when agencies overstep
their bounds and impose costs that are too great, that is bad for
the employer, but it also can hurt employee wages. That is one of
the ways in which employers have to deal with those costs.
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Ms. LEE. Thank you for the time.

Mr. KINGSTON. Ms. Roybal-Allard.

Ms. ROYBAL-ALLARD. Okay. I have a question for Mr. Silvers, but
Mr. Burr, you mentioned that out of the 80 percent of contractors
are shut out because of the PLAs. Is that——

Mr. BURR. 86 percent of construction workers nationally.

1 Ms. ROYBAL-ALLARD. Okay. So—no, I understand it is not a man-
ate.

But I guess the question I have, out of that 80 percent, if you
have this information to submit, how many actually have the ca-
pacity to complete a large project with just the employees that they
have, or do they have to hire out? And I didn’t want to take up my
time for the question that I have, but if you have those statistics,
I would

Mr. BURR. Sure.

Ms. ROYBAL-ALLARD [continuing]. Appreciate if you could submit
it.

Mr. BURR. There are many. And with respect to the mandate
question, my testimony made clear that the President’s executive
orders encouraging that practice, it does not mandate it. Where the
mandate was was on the New Hampshire Job Corps Center. That
was in the bid specs. That was a mandated project labor agree-
ment.

[The information follows:]




145

e

Associated Buliders
and Contractars, inc.

May 9, 2013

The Honorable Lucille Roybal-Allard
2330 Rayburn House Office Building
Washington, DC 20515

Dear Representative Roybal-Allard:

During a hearing April 10, 2013, Regulatory Approaches to Foster Economic Growth, held by the House Appropriations
Subcommittee on Labor, Health and Human Services, Education, and Related Agencies, you requested 1 provide you
with data on the capacity of contractors that hire nonunion construction workers to perform large-scale federal
construction contracts.

My written testimony stated that the Bureau of Labor Statistics” (BLS) most recent report found that 86.8 percent of the
U.S. private construction industry workforce does not belong to a union.!

My written testimony also explained how government-mandated project labor agreements (PLAs) in federal contracting
serve as a “regulatory impediment to growth for our members and others in the construction industry:”

“On Feb. 6, 2009, President Obama issued Executive Order 13302, which strongly encourages federal
agencies——including DOL~to require PLAs on a case-by-case basis on federal construction projects exceeding
$25 million in total cost. When federal agencies mandate PLASs, they effectively end open competition on public
works projects, denying the vast majority of qualified contractors the opportunity to fairly bid. Contracts subject
to government-mandated PLAs amount to special interest carve-outs designed to funnel work to the small
number of unionized contractors and workforces.”

Unfortunately, the government does not track the number of contracts or the value of contracts won by firms employing
nonunion construction workers. Nor does the government track the number of man hours performed by construction
waorkers by their union or nonunion status. However, ABC is able to provide some data-driven estimates about the ability
of firms employing nonunion workers to perform large-scale federal construction projects by identifying ABC members
who were recently awarded such contracts,

According to www.usaspending.gov, during FY2009 to FY2012,7 there were 707 contracts performed in the United
States exceeding $25 million worth a total of $47,534,648,382.% Of this population of contracts, 381 contracts (52.89
percent) valued at $27.9 billion (58.61 percent) were performed by ABC member contractors,

In addition, a number of firms won large-scale federal construction contracts and employ nonunion construction workers
but are not ABC members. So the share of federal contracts won by firms employing nonunion workers is likely higher.

Sadly, PLA advocates often erroneously claim nonunion firms are too small and too inexperienced to deliver contracts
exceeding $25 million. They contend government-mandated PLAs protect the public by ensuring the use of unjonized

! See BLS gov Unipn Members Swpary. Published 1723413,
¥ President Obama signed Exccutive Order 13502 Feb. 6, 2009. Most large-scale projects from FY2009 through FY2012 were subject to Executive Order
13502, allowing federal agencies to require PLAs on such federal contracts, if appropriate. The Obama order arbitrarily designated projects exceeding $25
miltion in totals costs as “large-scafe.”

' nk at Usaspending. gov, which lists all federal contracts exceeding $25 million in total costs performed in the United States from FY2009 through
t “Construct of Structures/Facilities.” Accessed 5/7/13.

4250 North Faidfax Drive, Sth Floor » Arington. VA 22203 » 703.812.2000 » www.abc.org
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firms and union labor that can exclusively handle large-scale complex projects. This data obviously debunks this
meritless argument used to justify anti-competitive and costly PLA schemes.

The number of large-scale federal contracts won by firms employing 86.8 percent of the U.S. private construction
workforce would be higher, if not for President Obama’s pro-PLA Executive Order 13502,

We do not know how many large-scale federal projects have been subjected to government-mandated PLAs and
discriminatory PLA preferences. ABC has filed Freedom of Information Act (FOIA) requests to obtain the quarterly
reports federal agencies are required to file with the Office of Management and Budget (OMB) about the use of PLAs on
large-scale federal projects.’ However, to date, the OMB has not provided this data,

Negative Impact of Obama Executive Order Extends Bevond Federal Contracting

Finally, the negative impacts of the Obama Administration’s discriminatory pro-PLA regulations ripple beyond the
federal contracting segment of the industry. Executive Order 13502 allows the use of government-mandated PLAs on
federatly assisted projects. Federally assisted projects compose a much larger segment of the construction economy” than
the estimated $30 billion per year worth of construction put in place by federal agencies.® Federally assisted projects are
procured by private, local or state entities receiving federal grants, tax breaks and other forms of federal assistance.

From Febroary 2001 to February 2009, exccutive orders by President George W. Bush prohibited the federal
government and recipients of federal assistance from requiring or prohibiting contractors from using PLAs.” In short,
firms were allowed to voluntarily use PLAs but government could not force them to if there was federal money involved
in the project. Neutrality in federal and federally assisted contracting saved taxpayers billions of dollars and created
opportunity for the entire construction industry instead of the well-connected,

Unfortunately, that era of neutrality changed under President Obama. While we do not know the total value or number of
federally-assisted contracts subjected to government-mandated PLAs from FY2009 to FY2012, we estimate hundreds of
contracts totaling tens of billions of dollars have been impacted by this harmful regulation.

Subcentracting

In the construction industry, it is common practice for both union and nonunion general contractors to subcontract work
to union and nonunion specialty trade subcontractors for different types of work contained in both small and large-scale
construction projects. Unfortunately, the federal government does not meaningfully track the number or value of federal
subcontracts in the construction industry, let alone by the union status of a subcontractor, However, we estimate the
percent of federal subcontracts performed by ABC member subcontractors to be similar to the percent of work awarded
0 ABC member prime contractors.

The majority of ABC member prime contractors and subcontractors, known as merit shop contractors, are not signatory
to a construction trade union and they employ a core workforce of experienced and qualified employees who do not
belong to a construction trade union. However, many ABC members work for unionized prime contractors, hire
unionized subcorttractors, and work harmoniously with unionized subcontractors and union tradespeople on jobsites
without the need for a PLA mandated by a government agency. Some ABC members are even signatory to unions and
oppose PLA mandates because they interfere with existing union collective bargaining agreements.

¥ See attached July 10, 2009, Memorandum for the Heads of Executive Departments and Agencies: Implementation of the President's Executive Order on
Project Labor Agreements (PLAs) (M-09-22) from OMB Director Peter Orszag and the attached Aprit 13, 2010 Memorandum for Chief Acquisition Officers
and Senior Procurement Executives: Implementation of New Regulatory Coverage on Project Labor Agreements by Office of Federal Procurement Policy
Administrator Daniel Gordon.

3 See 1.8, Census, At Lidve of Congiruction Pyt i Place 20022012

® See 1.8, Census, s ulug of Federal Construction Fugin Place 19932042

? in February 2001, President George W. Bush issued Executive Orders 13202 and 13208 prohibiting government-mandated PLAs on federal and federally
funded or assisted construction projects. It was repealed by President Obama’s Executive Order 13502 on Feb, 6, 2009
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No Record of Strikes or Labor Disputes on Recent Large-Scale Federal Projects Built Without a PLA

Data demonstrates the White House’s justification for government-mandated PLAs has no basis in fact.

Section 1 of Executive Order 13502 asserts the following justifications—and only these justifications—for believing
PLAs will achieve greater “economy and efficiency” in federal construction procurement.

As stated in the Federal Acquisition Regulation (FAR) Council’s final rule implementing Executive Order 13502:°

The E.O. explains that a “lack of coordination among various employers, or uncertainties about the terms and
conditions of employment of various groups of workers, can create friction and disputes in the absence of an
agreed-upon resolution and mechanism.” The use of PLAs may “prevent these problems from developing by
providing structure and stability to large-scale construction projects, thereby promoting the efficient and
expeditious completion of Federal construction contracts.”

While we don’t know how many recent large-scale federal projects were subject to PLA mandates or preferences, we
can confidently estimate at least 52 percent of large-scale federal construction projects awarded to firms from FY2009
through FY2012 were not subject to a government-mandated PLA.

On these contracts there have been no publicly reporied delays or cost overruns resulting from any “lack of
coordination” among employers on labor issues, nor any reported labor disputes that have caused significant delays or
cost overruns, In other words, none of the claimed labor problems—which are the sole stated justifications for federal
PLAs referenced in the final rule—have arisen on any of the recent large-scale federal projects awarded without
government-mandated PLAs.

In addition, investigations by ABC and other groups indicate there have been no significant labor-retated problems on
any large federal construction projects since President George W. Bush issued a 2001 executive order prohibiting the use
of government-mandated PLAs on federal and federally assisted projects. Thousands of federal contracts (totaling
$147.1 billion)® built between 2001 and February 2009 experienced no problems despite the outright prohibition of
government-mandated PLAs on any small or large-scale federal construction projects.

OMB essentially admitted the complete absence of any factual support for Executive Order 13502 and the FAR Council
final rule in response to a FOIA request filed by ABC, which asked for all documents identifying any federal
construction projects suffering from delays or overruns as a result of labor-related problems of the sort identified in
Section 1 of Executive Order 13502, OMB failed to identify any federal project that has suffered from a labor
“challenge” due to the lack of a PLA.

ABC submitted similar FOIA requests to every federal agency that has engaged in a significant amount of construction
since 2001, and no agency identified any large federal construction project suffering significant cost overruns or delays
as a result of any of the labor-related issues cited in Executive Order 13502 or the final rule.

ABC also surveyed its members, receiving responses from contractors that have performed biltions of dollars worth of
large federal construction projects during the past decade. These contractors uniformly confirmed the absence of any of
the labor “challenges™ identified in Executive Order 13502 as the sole justification for encouraging federal agencies to
impose PLAs on future federal construction projects. In addition, a study of this issue conducted by the Beacon Hill

¥ See Federal ition Regul FARC

1003, Lise of Progect Laber Agreements for Federal Construetion Projests. 413710
? See U.S. Census, dmual Valuy of Federal ( 2

srucaon Pl i Place 19932




Institute revealed no evidence of any significant labor problems on federal construction projects in the absence of PLA
mandates or preferences.’

Thus, the entire factual premise underlying President Obama’s Executive Order 13502, the FAR’s related final rule, and
the need for government-mandated PLAs, is demonstrably false.''

Conclusion

ABC appreciates the opportunity to share its perspective on government-mandated PLAs and provide you and the
committee with factual information to debunk common arguments used by PLA proponents to justify the use of
discriminatory PLA schemes on federal and federally assisted projects.

We believe these anti-competitive and costly agreements should not be mandated on federal construction projects via
regulations. The federal government should proceed with construction projects free from PLA mandates and in the spirit
of fair and open competition. Doing so will help provide taxpayers with the best possible construction product at the best
possible price.

Please do not hesitate to contact me if you have any questions or comments.

Regards,

AfAe—

Geoffrey Burr
Vice President, Federal Affairs

Enclosures: July 10, 2009, Memorandum for the Heads of Executive Departments and Agencies: Implementation of
the President’s Executive Order on Project Labor Agreements (PLAs) (M-09-22) from OMB Director
Peter Orszag

April 13, 2010 Memorandum for Chief Acquisition Officers and Senior Procurement Executives:
Implementation of New Regulatory Coverage on Project Labor Agreements by Office of Federal
Procurement Policy Administrator Daniel Gordon,

cc: Members of the House Appropriations Subcommitiee on Labor, Health and Human Services,
Education, and Related Agencies

7 See Tuerek, Glassman and Bachmann, Union-Only Project Labor Agreements on Fedesal Construction Projects: A Costly Solution In Search of
Problem. Beacon Hill Institute of Suffolk University, Boston, {August 2009}, available at www.TheTruthAboutPLAs.com, No I
Labor dgreemens o Cosily Sulation i Seerch of g Prablen. 924009

% 1n 2009, ABC National, ABC members and construction industry stakeholders sent hundreds of regulatory comments in opposition to the FAR Council’s
propased rule implementing Executive Order 13502, Comments from ABC National and members, available at wiw.abe ore/plasidudics. tustrate how the
anti-competitive and diseriminatory effect of government-mandated PLAs on merit shop businesses and their employees lead to waste and inefficiency in
federal procurement,
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July 10, 2009
M-09-22
MEMORANDUM FOR THE HEARRS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Peter R. Orszag
Director

SUBJECT:  Implementation of the President's Executive Order on Project Labor Agreements
(PLAS)

On February 6, 2009, the President issued Executive Order 13502 (the Order). In the
Order, the President announced that it is the Federal Government's policy "to encourage
executive agencies to consider requiring the use of project labor agreements in connection with
large-scale construction projects [i.e., projects where the cost to the Federal Government exceeds
$25 million] in order to promote economy and efficiency in Federal procurement.” By its terms,
the Order applics "o all solicitations for contracts issued on or after the effective date of the
action taken" by the Federal Acquisition Regulatory Council (FAR Council) to implement the
Order.

This week, the FAR Council transmitted for publication in the Federal Register two
notices that (1) repeal, effective immediately, a rule prohibiting agencies from requiring PLAs
(this rule had implemented a prior executive order on PLAs that the President revoked), and (2)
propose for public comment a new rule to implement the President's Order. ‘

The Administration is committed to implementing the President's Order without delay,
and the FAR Council will move expeditiously to review and consider the public’s comments that
it receives on the proposal and to prepare a final rule.

With the revocation of the prior executive order that had restricted the use of PLAs and
with the FAR Council's rescission of its prior implementing rule restricting the use of PLAs,
agencies are no longer prohibited from requiring the use of a PLA when permitted by law and
when the agency determines that it is appropriate to do so. Accordingly, in light of the benefits
that PLAs may offer to Federal agencies in construction projects, agencies are encouraged,
during this interim period prior to the FAR Council's issuance of its final rule, to consider the
value of PLAs on a project-by-project basis, and to require the use of PLAs in appropriate
circumstances and to the extent permitted by law.

As noted above, the Administration seeks to implement the new FAR rule and the
President's Order in a timely and effective manner. Therefore, please direct your agency to take
all necessary actions so that, when the FAR Council issues its final rule, your agency will be
prepared to promptly implement both the rule and the Order.
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Finally, in order to gather information on how agencies use PLAs under the Order,
agencies are asked to submit quarterly (on February 1, May 1, August 1, and November 1) a
report indentifying all contracts awarded in connection with "large-scale construction projects,”
as defined in the Order, including the contract number, dollar value of the total contract award,
and the product and service code describing the project. For each such contract, agencies should
indicate whether a PLA was required in the solicitation, provide a brief explanation of the
considerations in deciding whether a PLA was appropriate for the project, and specify at what
organizational level the decision was made. Agencies should submit this information to PLA-
Activity-Reporti@iomb eop.gov.
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April 13,2010

MEMORANDUM FOR CHIEF ACQUISITION OFFICERS
SENIOR PROCUREMENT EXECUTIVES

; A
FROM: Daniel 1. Gordefn) /(//
Administrator |/ {
SUBJECT: Implementation of New Regulatory Coverage on Project Labor
Agreements

Last summer, the Director of the Office of Management and Budget (OMB) requested
that agencies prepare to promptly implement the final rule that amends the Federal Acquisition
Regulation (FAR) to address Executive Order (E.0.) 13502, Use of Project Labor Agreements
for Federal Construction Projects. See OMB Memorandum M-09-22, Implementation of the
President’s Executive Order on Project Lubor Agreements (PLAs), available at
hitp:#www.whitehouse. goviomb/assets/memoranda_{y2009/m09-22.pdf. 1.0. 13502
encourages agencies to consider requiring the use of project labor agreements in connection with
“large-scale construction projects,” which are defined as those construction projects whete the
cost 10 the Federal Government is $25 million or more, in order to promote economy and
efficiency in Federal procurement.

Today, a final FAR rule implementing E.O. 13502 has heen published in the Federal
Register (75 Fed. Reg. 19168). In accordance with the Director’s request, I ask that you take all
necessary actions to support the effective and timely implementation of this rule and E.O. 13502,
including the specific steps described below.

First, please make sure the rule is disseminated to any acquisition office within your
agency that is responsible for construction contracting, especially large-scale construction
projects, so that they may begin to take advantage ol its guidance. You should point out the
following provisions of the rule, in particular:

e FAR 22.503(c) identifies a number of factors that agencies may consider to help them decide,
on a case-by-case basis, whether the use of a project labor agreement is likely to promote
ceonomy and efficiency in the performance of a specific construction project. This discretion
will help to ensure that agencies have the opportunity to bring their relevant experiences 1o
bear on circumstances particular to a project.

«  FAR 22.504(c) states that an agency may, as appropriate to advance economy and cfficiency
in the procurement, *'specify the terms and conditions of the project labor agreement in the
solicitation and require the successful offeror to become a party 1o a project labor agrecment
containing these terms and conditions as a condition of receiving a contract award. An



152

agency may seck the views of, confer with, and exchange information with prospective
bidders and union representatives as part of the agency’s effort to identify appropriate terms
and conditions of a project labor agreement for a particular construction project and facilitate
agreement on those terms and conditions.” The preamble explains that “[e]xperiences of
entities that have successfully used project labor agreements suggest that, in some cases, an
agency may be able to more effectively achieve economy and efficiency in procurement by
specifying some or all of the terms and conditions of the project labor agreement in the
solicitation. Their experiences also suggest that, if the agency specifies some or all of the
terms and conditions of the project labor agreement in the solicitation, contractors not
familiar with project labor agreements may be better able to compete.”

e TAR 22.505 provides standard and alternative clauses that support various approaches for
timing the submission of an executed project labor agreement on a particular project —
namely, with the initial offer, after offers are submitted but before award, or after award,
This flexibility allows agencies to select the alternative that makes the most sense for a
particular project and best fits with their mission.

Second, encourage your acquisition offices to reach out to the Project Labor Agreement
Technical Assistance Team. This team, established last summer under the auspices of the Vice
President’s Middle Class Task Force, includes representatives from agencies with project labor
agreement expertise, including the Department of Energy and the Tennessee Valley Authority, as
well as representatives from contracting, legal, and program offices. The team provides a venue
for sharing experiences and identifying best demonstrated practices, To participate on the team,
or to take advantage of its resources, contact Jason Kuruvilla at the Department of Labor (email:
Kuruvilla.Jason@dol.gov; tel: 202-693-6048).

Third, remember that, pursuant to Memorandum M-09-22, your agency is responsible for
submitting quarterly reports to OMB identifying all contracts awarded in connection with large-
scale construction projects. The guidance requires reporting on the following information for
each project: the contract number, dollar value of the total contract award, and the product or
service code describing the project, whether a project labor agreement was required in the
solicitation, a brief explanation of the considerations in deciding whether a project labor
agreement was appropriate for the project, and the organizational level at which the decision was
made. The information should cover a fiscal quarter (e.g., July 1- September 30) and be reporied
to PLA-Activity-Report@omb.eop.gov within 30 days after the completion of the fiscal quarter.

General questions regarding this memorandum may be referred to Mathew Blum (email:
mblum@omb.eop.gov; tel: 202-395-4953). Thank you for your attention to this matter.
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Ms. ROYBAL-ALLARD. Okay. Mr. Silvers, recently the Department
of Labor’s inspector general testified before the subcommittee that
there are systemic weaknesses in the H2B visa program, and these
weaknesses include problems of protecting foreign workers from
abuse and deficiencies and ensuring that domestic wages and jobs
are not undermined. In early 2012, the Department of Labor pub-
lished a new rule to address these issues; however, due to legal
challenges, the rule has been delayed. And I also want to point out
that even if it had not had legal challenges, last year the bill that
was approved by the subcommittee prohibited the use of funds to
implement these rule changes.

So could you please tell us why these regulations are needed and
how they can be implemented to protect H2B workers while at the
same time protecting job opportunities for American workers?

Mr. SILVERS. Well, Congresswoman, let me first say that I am
not an expert on the H2B program. I would be happy to supple-
ment what I am going to say with written testimony fully informed
by the AFL-CIO’s knowledge in this area.

Ms. ROYBAL-ALLARD. Appreciate it.

Mr. SILVERS. But I will comment generally on the answer to your
question. I think people are well aware that there has been a con-
versation between the AFL-CIO and the Chamber of Commerce
over immigration in the low skilled area, not in the H2B area, but
that conversation, which has reached a successful result is really
about the same issue that you are raising, which is that in the
mind of an employer that doesn’t wish to meet the market price for
labor there is always a labor shortage. All right. And if that fact
about life is allowed to drive U.S. immigration policy, all right,
then U.S. immigration policy will contribute to a downward spiral
in American wages, in the wages of the people who work in this
country.

Now, there is also in the view of the AFL-CIO, immigration is
an important part of what this country is. All right. There are le-
gitimate times when there are shortages of skilled labor. All right.
And these two things have to be harmonized through data-driven
processes, but the critical thing, and this is what the H2B fight is
in large part about, there are two critical things here. One is that
using the immigration process generally as a means of lowering
wages, intentionally doing so, is not in the public interest, and two,
one of the key ways in which that happens is by making people
come to this country to improve their lives, essentially indentured
servants to their employers, all right, so that their presence in this
country becomes completely dependent on the goodwill of their em-
ployer. That creates a circumstance in which—that creates a two-
tiered society, it creates a society where some of us have rights in
the workplace and others of us are here at the sufferance of our
employer and our lives are completely hostage to our employer’s
goodwill. All right. That is the circumstance that millions of un-
documented workers live in in the United States today. All right?
It is profoundly wrong. It is an offense to the basic nature of what
our society has always promised, what we have always promised
each other we are. All right. And that is why the AFL—CIO is so
strongly supportive of comprehensive immigration reform with a
path to citizenship for all who work in America, and that is why



154

we think the H2B visa program cannot be a program for driving
down wages or for creating a class of skilled but indentured serv-
ants.

Ms. ROYBAL-ALLARD. Thank you.

Mr. KINGSTON. Mr. Burr, I want to ask you about the 8A pro-
gram as respects military bases in America. Is it abused, in your
opinion? And the reason I ask this question is we often hear from
local contractors that they can’t get work on a local base, and often
there is an Alaskan company that is anything but impoverished,
but I also hear of minority-owned contractors who have substantial
net worth who are participating in the program. And I think we
all support 8A as in its pure form and in its intention, but is it
abused and gamed? And also, are minorities often used as fronts
so that nonminority people participate in it?

Mr. BURR. You know, this is an issue that is much discussed
when our members get together, when contractors get together
about these particular programs and whether or not they are
abused. Unfortunately, I don’t think—all I have is anecdotal sto-
ries, much like you probably have heard from people that are say-
ing this abuse is going on. And really we need to gather data and
figure out if this is truly taking place, but that is something very
concerning. Whenever local contractors feel as if they are being
disenfranchised so that people are manipulating the law, that is
something that concerns us greatly. And we look forward to learn-
ing more about that process, but the concerns that you raise are
concerns that my members have raised to me anecdotally from
time to time, and often more recently I have been hearing more
and more of those concerns expressed.

Mr. KINGSTON. Thank you.

Ms. DeLauro.

Ms. DELAURO. Thank you, Mr. Chairman. Let me just, if I can,
just correct the record for a moment, or offer a clarification. This
is on the persuader reporting. The fact is that under proposed
rules, advice, quote, would be defined as oral or written rec-
ommendations regarding a decision or course of conduct, but activi-
ties designed to actually persuade would be covered by reporting
requirements.

Now, let me just put this in perspective. You can get all the ad-
vice that you need from your attorney in this effort. It is a proposed
rule, let us keep that in mind—but this is happening. If anybody
denies this, they don’t have their eyes open. If you hire a labor
management consultant that prepares materials and trains man-
agers, and runs the campaign against the union, as long as they
say they have no contact with employees, and that is what is going
on now, there is no disclosure about that. And what this proposed
rule is saying is, is that we must have disclosure of that. It is not
just ordinary run-of-the-mill conversation and getting information
from your attorney.

I would like to move to worker misclassification, if I can. We
hear a lot about this effort. By misclassifying workers as inde-
pendent contractors, even when they are not an independent busi-
ness, employers can save a lot of money: no payroll taxes, no work-
er protection laws, workers are disadvantaged, they lose access to
unemployment insurance, Workers’ Compensation, lose protection
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of wage and hour laws, other labor standards, and Social Security,
Medicare, the Unemployment Trust Fund loses revenues that are
due to those entities.

The Labor Department, as I understand it, is developing a regu-
latory proposal that would require businesses to tell workers when
they are being treated as independent contractors rather than em-
ployees and to provide the pay stub showing whether the payroll
taxes and contributions are being paid by an employer. Quite
frankly, I was surprised by the proposal, because I assumed these
requirements were already in place.

Would any of our panelists wants to comment on the proposal?
What possible reason could anyone have for opposing it? Why
shouldn’t businesses tell someone working for them whether they
are being treated as an employee or an independent contractor and
whether or not their Social Security taxes and Workmen’s Comp
premiums are being paid on their behalf?

So I would love to hear from our witnesses on that. Mr. Silvers.

Mr. SILVERS. I will speak briefly, because I believe the bulk of
what you are asking was to my fellow panelists. This issue is about
the erosion of the regulatory and legal framework designed to en-
sure we are a high wage society. All right. It is modest. It is very—
as you point out, it is very, very modest steps, but if we don’t take
them, we shouldn’t kid ourselves that we are doing anything other
than driving our economy towards a condition of profound inequal-
ity and profound dysfunction as we undercut the economic basis of
consumer demand.

Congresswoman, if you don’t mind, I would also like to just say
a word about persuaders, because I have lived this. Workers who
exercise their rights under law to organize and speak as a group
are subject to an overwhelming onslaught in the workplace of pro-
fessionally orchestrated coercion. All right. And what hasn’t been
mentioned in this hearing is, is that the first place that starts is
with the employer being able to require workers who wish to orga-
nize, which should be their decision, to require them, all right, to
attend a meeting in which they are read scripts prepared by an in-
visible unknown expert. And if the worker wishes not to be lec-
tured from the script by the individual unknown expert, the em-
ployer is entirely within their rights to fire them. All right. That
is the reality of the American workplace right now, and that is why
Human Rights Watch says that American labor law today violates
the international norms of human rights.

Ms. DELAURO. I want to hear about the worker misclassification,
and if we can, I will be happy to—we are running out, so——

Mr. ScALIA. Just briefly on the script that Damon was just refer-
ring to, that is otherwise known as the employer’s First Amend-
ment right to speak to the employees, that script, Ranking Mem-
ber, is something that right now the employer can write, send to
the lawyer for advice, and the lawyer can say, well, don’t say that,
that runs afoul of the law. That kind of communication now is
being captured by the persuader rule. That is one of the concerns.

But on independent contractors, I am not aware that inde-
pendent contractors don’t know if their employees are independent
contractors. I think they do know. That proposal, and, as you said,
it is just a proposal, but it goes actually much more broadly and
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would make it hard for employers to treat employees as exempt
from overtime requirements. Even when they clearly are, they
nonetheless have to engage in a paperwork, record-keeping exercise
that is pointless.

Mr. KINGSTON. Dr. Harris.

Mr. HARRIS. Thank you very much. We are going to return, I
guess, to the topic of regulatory problems. One of the other things
that this subcommittee deals with, of course, is the HHS Depart-
ment. And in my dealings with employers over the past year, it has
become increasingly clear that the regulatory environment sur-
rounding the Affordable Care Act is becoming increasingly unten-
able for employers and leading to some just amazing distortions in
the job market. For instance, you know, in February’s job—yeah,
we added about a quarter of a million jobs. They were all part-time
it turns out. Last month’s obviously anemic jobs, I haven’t seen the
part-time/full-time breakdown, but we obviously aren’t creating
full-time jobs, and I think part of that might be due to the environ-
ment surrounding the Affordable Care Act, which strangely enough
encourages employers to actually limit people to 29 hours of work
a week, exactly what you don’t want, especially in entry level jobs,
entry level positions for people who want to try to climb the eco-
nomic ladder.

I am just going to ask you briefly, Mr. Scalia and Mr. Burr, is
that what you are hearing from people in your—that their hesi-
tation to hire—pending this, you know, final outcome of what the
regulatory environment on Affordable Care Act is going to be, this
hesitation to actually hire full-time people or the tendency to create
part-time jobs instead of full-time? And just briefly, because I have
another question.

Mr. BURR. I have not heard that specifically. I have heard a tre-
mendous amount of angst about trying to understand what the
rules and regulations are as they continuously change going into
the next several years, but I have not heard anybody express that
particular concern.

Mr. HARRIS. Mr. Scalia.

Mr. ScALIA. And I can’t speak to any particular retailer, but I do
know that that is a concern in the retail industry. And, you know,
I mentioned earlier that costs on employers often end up being
costs on employees. And that is an example where if you trip that
wire, all of a sudden all these requirements apply to you, so there
is an incentive under that law to restrict employees’ hours——

Mr. HARRIS. Sure.

Mr. ScALIA [continuing]. Which is going to hurt, among others,
the working poor.

Mr. HARRIS. And for small businesses to join the 49ers club,
which is limit your employee workforce to 49, God help you, you
hire that 50th person and become subject to all those rules.

Mr. Holtz-Eakin, you know, one of your points was that it ap-
pears that perhaps the appropriations process is the way around
some of the regulations. Specifically with the Affordable Care Act,
what would you recommend to the committee to consider with re-
gards to the most harmful regulations with regards to economic
growth and the hindering of economic growth that I believe is going
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to occur with the regulatory uncertainty around that Affordable
Care Act?

Mr. HoLTz-EAKIN. I would focus on the labor market impacts.
You have mentioned two things that I think can’t be overstated.
The full-time, part-time line, I have heard employers say that they
are worried about this and moving in that direction. There is some
evidence in the data, not definitive, but suggests that we are start-
ing to see the number of part-time workers up, and I worry about
this going forward.

The second is it is a very antigrowth statute, and the regulatory
impact hitting at 50 and employer mandates and the penalties that
come with that are at the heart of that.

Third thing that I worry about is this is a particularly pernicious
law for the minimum wage workers. You have got employers who
have low wage workers, and they are at the margin of profitability
and the Affordable Care Act hits, the employer is not going to be
able to make it and the workers are going to go away and they are
going to lose jobs as a result of this. They can’t adjust the wage
mix, because they are already at the minimum wage, can’t go
down, costs are up, somebody loses. This is Mr. Scalia’s point.

I would focus on those industries that are characterized by more
minimum wage workers, by small employers and part-time employ-
ment, and we are going to see big impacts in those areas.

Mr. HARRIS. So I met yesterday with some of the, you know, fast
food franchisees, which is a

Mr. HoLT1Zz-EAKIN. That is them.

Mr. HARRIS [continuing]. The industry, right, where you are pro-
viding entry level jobs. You know, if you get the job, you work hard,
you hope to be an assistant manager, manager, and maybe even
own your own business one day. And they tell me that they have
just stopped hiring full-time, basically.

Mr. HoLTZ-EAKIN. Yeah.

Mr. HARRIS. And worse than that, under the Affordable Care Act,
they will not, even if they wanted to provide a low cost health in-
surance product to that employee, they can’t.

Mr. HoLTZ-EAKIN. They can’t.

Mr. HARRIS. So those employers who want to be good citizens are
faced by the economics of these regulations might end up—I mean,
the kind of double-barreled adverse effect on those employees is
you are going to come in for only 29 hours next week and, oh, by
the way, I really can’t even give you a minimalist or catastrophic
health insurance policy because it doesn’t qualify. Is that my cor-
rect?reading of the regulatory environment that way it exists right
now?

Mr. HoLTZ-EAKIN. Absolutely. I mean, you know, when you look
at the essential benefits package, it is richer than was the industry
norm in many cases, and that upward increase in cost has to show
up somehow.

Mr. Harris. All right. Well, thank you very much, Mr. Chair-
man.

Mr. KINGSTON. Thank you.

Ms. Lee.

Ms. LEE. Yesterday was Equal Pay Day, and Congresswoman
DeLauro, of course, has our Paycheck Fairness Act that would
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begin to address wage discrimination in the workplace as it relates
to women. Of course, we all know the statistics. Women earn, what
is it, about $0.77 for every dollar of a man, which a man earns?
African-American women are at about $0.64. And Latinas are na-
tionally about $0.55.

Let me just ask you in terms of—and I guess, Mr. Silvers, I want
to ask you first. In terms of labor unions and collective bargaining,
do you know how this wage gap plays as it relates to workers who
belong to a union versus workers who do not?

I know in my community people of color have primarily bene-
fited, and this gap has closed some because they are part of a labor
union, and I want to see if you have any information as it relates
to this pay equity for those who belong to a labor union versus
those who don’t, especially as it relates to women and people of
color.

Mr. SiLVERS. Congresswoman, as you point out, there is—when
workers organize, they generally are able to get themselves paid
better than when they don’t, they are able to bargain on a more
level playing field with their employers, and so for workplaces
where employees are predominantly women or predominantly
women of color, that effect is particularly pronounced, because it is
a way of counteracting in many cases generations of discrimination
in the workplace. So there is a group effect, you know, as between
workplaces where they have collective bargaining, where the work-
force is predominantly women and people of color, and then there
is an internal effect within the firm, all right, which is that under
a collective bargaining agreement typically there are some rules
about how compensation is set, all right, and those rules operate
across the board. All right. And there are mechanisms for adju-
dicate, you know, through grievances if people are treated unfairly.
All right. Outside of collective bargaining, basically people are
stuck with the courts. All right. There is nothing between zero and
60, so to speak.

Those two mechanisms, as you suggest, have significantly ad-
dressed pay equity issues in the context of collective bargaining.
Now, of course, union density has declined in our society, and so
the ability of those mechanisms to work for many Americans just
isn’t there. I didn’t come here with all the numbers in my head,
but I can provide you with the numbers that support what I just
said.

[The information follows:]

The pay gap between Black women who are members of unions and white men
who are members of unions is 0.74 cents on the dollar, while for Black women and
white men outside of unions the pay gap is 0.69 cents on the dollar. For Latinas,
the figures are 0.75 cents on the dollar and 0.60 cents on the dollar. So, the pay

gaps are much smaller for Black women and Latinas comparing unionized to non-
unionized workers. (http:/ /www.bls.gov / news.release [ pdf /union2.pdf)

Ms. LEE. Mr. Scalia and Burr and Mr. Holtz. How do pronounce
your name again, please?

Mr. HoLTZ-EAKEN. Holtz-Aiken.

Ms. LEE. Holtz-Eaken. I am sorry. Could you respond to that,
please?

Mr. ScALIA. T will just say briefly that unions do at times raise
wages. They also at times do put companies out of business, and
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we need to bear that cost in mind as well. During the EFICA de-
bate, I was always interested to hear proponents of EFICA talk
about the heyday of the labor movement. They would talk about
the 1960s and 1970s and they would talk about the steel and the
auto industry, and they were making the point, and I kind of
thought they were making my point, which is that if we are not
careful in aggressively pressing unions’ rights at the expense of em-
ployers, then those rights are also being advanced actually at the
expense of employees, who sometimes simply get put out of work.
And that is not pay equity for anybody.

Ms. LEE. Mr. Burr.

Mr. BURR. You know, ABC provides resources to our members to
make sure that they have everything they need to ensure that they
are not engaging in any discriminatory practices. There is a 16-
point test that DOL suggests that we provide free resources to our
members to make sure that they are in compliance with that.

We also think that any reforms need to take into consideration
things like experience and that different shifts have a premium
that should be paid for them and things such as that, and reforms
that don’t take that into consideration are of concern, but abso-
lutely we oppose discrimination based on race, gender or anything
else when it comes to pay.

Mr. HoLTZ-EAKIN. Economists have engaged, in many industry,
of trying to figure out how much wages are related to basic edu-
cation, job skills, and tenure on the job, experience, and then
maybe industry-specific skills, and then what is left over for gen-
der, for race, and because they are an imaginative crowd, height,
bad for me, weight, bad for me, and even attractiveness. And there
is a literature on this stuff. And my reading of it is that once you
control for those key first things, these pay gaps go away, by and
large, not zero, but go away. That suggests if you

Mr. KINGSTON. I hate to cut you off. I am going to let Rosa——

Mr. HovL1z-EAKIN. Can I just finish? I think it is very important.

Mr. KINGSTON. Well, if you will do it on her time.

Mr. HoLTZ-EAKIN. Can I do it on your time, because it is in your
interest. It is in your interest.

Ms. DELAURO. On my time I will say that the fact of the matter
is, is that if you hold those constant for education, skills training,
all of those things, the wage gap still exists for women at 77 cents
on the dollar. You have got studies.

Mr. HoLTZ-EAKIN. I will disagree.

Ms. DELAURO. I have got studies. There are studies.

Mr. KINGSTON. You can submit it for the record, though.

Mr. HoLTZ-EAKIN. I would be happy to do that.

[The information follows:]

STUDIES ON GENDER WAGE GAP

e Blau and Kahn (1997) find that after several controls the wage ratio was 88.2
percent in 1988.

o Waldfogel (1998) finds that the single-woman, single-man pay ratio is 88
precent.

e O’Neil (2003) finds that the pay ratio in 2000 for people ages 35-43 was 97.5
percent after adjusting for schooling, ability, experience, and occupational character-
istics (http:/ /www.tmbc.com [ newsletters [ tweets | wagesGap.pdf, p. 313).

e Blau and Kahn (2006) found that when controlling for human capital variables,
industry, occupation, and collective bargaining coverage, the gender wage ratio in-
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creased from 81.6 percent in 1979 to 91.0 percent in 1989 and remained at 91.0 per-
cent in 1998 (http:/ /www.nber.org [ papers [w10853.pdf?new window=1, p. 14).

Ms. DELAURO. Yes, do that, and I would like to see that informa-
tion, and I will get to you the data that is out there. It is across
the board, it does not make any difference if you are a waitress,
if you are a bus driver, if you are a civil engineer, if you are a news
anchor, whatever it is, women—men in the same job, unlike the
Congress and the military, are not being paid the same amount of
money.

Let me move to I guess where I started, only on this. Mr. Scalia,
I had access and received a copy of the training manual that Yale
University, who I support overwhelmingly whatever they want to
do in an effort, but I saw their training manual when they were
engaged in the debate around the healthcare workers and unions.
I read the language, even the language that said let people know
that these folks are Mafia-oriented and that they are thugs.

Now, Yale was fined heavily for what they did there. But I have
seen the training manuals that exist. And that ought to be dis-
closed, not just the advice of my lawyer that said you can do this,
that, or the next thing.

I want to go back to my first question. This is about the NLRB.
Without a functioning NLRB board, is there any protection in this
country for basic rights to participate in union activity? Is there
any protection against the kinds of misconduct by unions that is
prohibited by the National Labor Relations Act? What do we do in
the absence of a functioning NLRB since in fact there is no provi-
sion for private lawsuits to enforce workers’ rights, et cetera. Let
me just ask you that question.

Mr. ScALIA. Well, first of all, with all respect, I am not going to
defend Yale University. But I will say that I will defend their right
to get legal counsel to tell them that they should not be putting
that kind of stuff in their materials.

Ms. DELAURO. What is your view with regard to the NLRB, the
abser;ce of an NLRB, a functioning NLRB? Where are the protec-
tions?

Mr. ScaLIA. I favor a functioning NLRB, but a properly con-
stituted, properly functioning NLRB.

Ms. DELAURO. What does that mean?

Mr. ScAaLIA. It means an NLRB whose members have not been
deemed illegally appointed by the court of appeals here in Wash-
ington unanimously. It means members who have been subjected
to the advice and consent process and confirmed, and then who are
adhering to the National Labor Relations Act and showing some re-
spect for their precedents. So I think that is where the concern lies.
I do not think that the endgame is to prevent a properly func-
tioning board. It is rather to ensure that is what we have.

Ms. DELAURO. I think at this juncture it is important to note for
the record that the D.C. Court decision is at odds with previous
rulings by at least three other courts of appeal. So I will leave that
there. This is not the only case that is out there. There is disagree-
ment within the legal community about this effort.

Anyone else on a nonfunctioning NLRB?

Mr. BURR. I think we would very much like a functioning NLRB.
I think that if you look back to some of the things that I know you
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have said during the Bush administration about your concerns
when you felt very strongly that the NLRB was broken, and the
problem that you found with it was and that we find with the cur-
rent board is it is not impartial, that they are not neutral arbiters
of labor law.

And so if you set aside for a second the problem of the illegally
appointed board, we need people that can get confirmed to the
Board, people that can get well over 60 votes in the Senate, that
people can agree on. And people have been confirmed this year. It
has happened.

Ms. DELAURO. Whoa.

Mr. BURR. But those people are not being nominated.

Ms. DELAURO. Where have you been in the 60 vote, on the——

Mr. BURR. Brian Hayes was confirmed with well over 60 votes.

Ms. DELAURO. Listen, right, and how many others have just fall-
en by the wayside because we cannot? Mr. Holtz-Eakin?

Mr. HoLT1Zz-EAKIN. I have no opinion.

Ms. DELAURO. Okay. Mr. Silvers? And thank you for your work
on infrastructure. Thanks.

Mr. SILVERS. In case my fellow witnesses have not made this
clear, if the legal arguments they are proposing to you were
upheld, workers’ rights in the United States would have no way of
being enforced, those rights under the National Labor Relations
Act. No way.

Ms. DELAURO. Okay. Thank you.

Thank you, Mr. Chairman.

Mr. KINGSTON. We will be adjourned until 10 o’clock tomorrow
morning with the Department of Education, but I wanted to thank
the panelists today for engaging and answering good questions.
You are obviously very substantial people and you have done a
great job today. So we can all agree on that.

And also I wanted to invite you to send us additional information
on whatever questions.

Mr. KINGSTON. And, Mr. Holtz-Eakin, one of the questions that
Dr. Harris had asked about the part-time workers and you had
mentioned about the minimum wage workers losing out on the im-
plementation of Obamacare, I would like to know more about that
and what could be done about that.

Mr. HoLTZ-EAKIN. Happy to do that, Mr. Chairman.

Mr. KINGSTON. Thank you very much.

[The information follows:]
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Testimony

How the Affordable
Care Act and the
Employer Mandate
Impacts Employers:
An Overview

July 23, 2013

Chairman Roe, Chairman Walberg, Ranking Member Courtney, Ranking Member
Andrews and members of the committee, thank you for the opportunity to testify today
regarding the labor market impacts of the Affordable Care Act's (ACA’s) employer
mandate. The American Action Forum tracks closely ACA implementation, and | am
pleased to share an overview of how this provision, along with other key legisiative and
regulatory burdens, impacts the American workforce and the economy.

I hope to convey three main points:
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The ACA will contribute to slower job growth. The employer mandate is a
disincentive for hiring; combined with regulatory burdens and new taxes the
net effect will be to limit the ability for firms to grow;

The law will lead to a greater reliance on a part-time workforce, as
companies will not be mandated to provide health insurance benefits to part-
time workers. These workers will thus have to make do with a reduced
income or balance multiple part-time jobs; and

The law will change how employees are compensated. Both the rising cost of
insurance premiums (including the taxes on those insurance plans) and the
availability of subsidized coverage will make employers more likely to forgo
health benefits and raise monetary compensation.

Let me discuss these in turn.

Introduction

The 2010 Affordable Care Act contains a number of provisions that will greatly impact
the labor market, the workforce, and employers of all sizes. In general, the impacts
derive from the overall effects on the pace of economic growth, as well as the specific
incentives deriving from taxes, subsidies, and regulations. These factors will influence
the overall pace of job growth, the mix of full-time and part-time workers, and the form
of compensation for workers.

Affordable Care Act Provisions that Impact Jobs and Compensation

At the broadest level, the ACA is anti-growth policy. It creates a new, large mandatory
spending programs, exacerbating the projected debt burdens. Along with this, the
ACA contains over $1 trillion in new taxes and an array of costly regulations. The
overall impact is to impose new drag on economic growth and job creation.

Turning to specific provisions, the employer mandate impacts hiring and employees’
hours because it requires employers with 50 or more full-time employees to provide
health insurance and carries a specific, per-employee fine for noncompliance. The
financial impacts to those that do not provide coverage or for firms that are looking to
hire the 50th worker are clear. For example, a 49-employee firm that does not provide
coverage and elects to hire their 50th employee now faces a fine of $40,000 per year,
which is the $2,000 per employee penalty above the first 30 employees. A small firm
can skirt this requirement by switching to part-time workers.

In addition, complex reporting requirements exist that are less obvious, but add
paperwork and costs nonetheless. Even for companies that currently provide coverage
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and will continue to do so, the mandate requires disclosure of their employees’ salaries
and health insurance coverage, including the names and Social Security numbers of
employees and family members who are eligible, what the insurance covers, and the
cost to the employee of the different plans offered. While employers are reporting relief
that the mandate will begin in 2015 rather than 2014, a one-year delay only temporarily
lessens the burden of health reform. It does however, make it more likely that
employers who were already contemplating dropping health insurance benefits and
shifting employees onto the exchanges will do so, which is, in essence, additional
advertising for the exchanges. The Department of Health and Human Services (HHS)
does not have the budget they would like to promote the exchanges, and a delay in the
mandate has the potential to serve as free marketing.

Despite a mandate to offer coverage, financial incentives are embedded in the ACA
that encourage employers to drop health benefits and shift workers onto the health
insurance exchanges; as virtually all employers and some low and moderate income
employees would be financially better off for doing so. If the exchanges are
implemented on time and become a viable market for health insurance, firms may drop
benefits, pay the fine, and give employees additional wage compensation in lieu of
their health insurance.

Furthermore, the law includes a health insurance tax on all plans, an excise tax
beginning in 2018 on plans deemed overly generous (the “Cadillac tax”), and
mandates that small group plans cover a comprehensive list of “essential benefits”. All
of these will result in higher benefit costs for employers. This reduces firms’ ability to
pay adequate wages, increase their labor force, and invest in their business; adding
yet another reason firms may stop providing benefits and instead increase monetary
compensation.

It is clear that the law is having a negative impact on employers already and when
employers are either reluctant to hire or reducing employee hours, the labor market
suffers. This is particularly concerning at a time in our economy when 1 out of 7
Americans are receiving food stamps and unemployment is stagnant at 7.6 percent , a
time when we need policies that increase the full-time workforce.

The suspension of the employer reporting requirements makes the individual mandate
and application process for exchange subsidies dependent upon the honor system in
2014. The Administration is optimistically assuming that the public will understand the
complicated exchange application’s questions about their income, employer sponsored
insurance options and employee portion of such insurance, and then, even more



165

optimistically, assuming applicants will answer every question correctly and honestly.
In reality this is likely to result in significantly more federal spending on exchange
subsidies, and less individual mandate penalty revenue than previously expected.

While some provisions in the ACA that apply to employers are already in force, such
as the requirement to cover employees’ dependents up to age 26 and the prohibition of
annual or lifetime coverage caps, the major reforms begin in 2014, and now 2015. As a
result much of the writing about the ACA’s impact is speculation from anecdotal reports
of employers’ benefit decisions and modeling of the economic impacts of the various
policies. However, we also have valuable data from annual employer surveys, several
of which will be detailed in this testimony.

The surveys were conducted prior to the July announcement of the employer mandate
delay, but the delay is unlikely to change the overarching conclusions. Employers are
reacting to the uncertainty by studying their options, limiting hiring and reducing hours
in anticipation of the ACA. For those firms leaning toward dropping coverage, having
the penalties delayed for one year will only accelerate their doing so; for firms set on
continuing coverage for the immediate future, the mandate delay is unlikely to cause a
change of course.

An April 2013 Gallup poll of small business owners found that the ACA is impacting
their health care costs, hiring decisions, and benefit plans. Key findings include:

Of those surveyed, 41 percent held off hiring new employees,
19 percent of those surveyed reduced employees, and
18 percent of firms reduced employee hours to part-time status.

The International Foundation of Employee Benefit Plans conducted a survey in March
2013 of 966 individuals, each representing an employer-sponsored plan from a variety
of large and small firms. The survey found that employers are feeling the cost impact
of the ACA, and making health insurance and hiring decisions that reflect their concern
about the law. Key findings include:

Of those surveyed only 12 percent responded that costs had stayed the
same or decreased; of the 88 percent that reported a cost increase, the
respondents were about evenly split between costs directly attributed to the
ACA increasing fewer than 5 percent and more than 5 percent,

17 percent have begun to change their plans in order to avoid the Cadillac
tax in 2018,
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19 percent of small employers (under 50) are reducing hiring to avoid being
subject to the employer mandate, and

15 percent plan to adjust hours so fewer employees are covered under the
employer mandate.

A survey conducted by Towers Watson found that companies are likely to continue
offering coverage in the near term, but only 26 percent of survey respondents were
confident that their firm would be offering health benefits in 10 years.

it is clear from the results above that employers are studying their options, watching
cost growth, and making small changes to their business practices to reduce their
health insurance liability.

Regulatory Burden

it is relatively easy to estimate the amounts in penalties, taxes, and health insurance
costs that employers face. While more difficult, it is important to recognize as well the
costs imposed by the ACA’s massive regulatory burden and the uncertainty inherent in
sweeping reforms. Estimates from the American Action Forum indicate that the ACA
imposes $30 billion in regulatory compliance costs, as the result of 80 billion
paperwork hours, on states and private entities.

in the process of implementing the ACA, the Department of Health and Human
Services has violated the Paperwork Reduction Act a massive 154 times since 2009,
which represents over 30 percent of the total violations in that time period, and nearly
double that of any other administrative agency.

When the Congressional Budget Office (CBO) reviewed the ACA under the Unfunded
Mandates Reform Act (UMRA), it acknowledged the law "would greatly exceed”
statutory cost thresholds (370 million for local governments and $141 million for the
private sector) “in each of the first five years that the mandates would be in effect.”
After approximately three years of implementation, ACA’s regulatory burdens have
greatly exceeded UMRA's thresholds. These regulatory costs will place tremendous
pressure on doctors, hospitals, health issuers, and particularly small businesses.

For example, ACA’s 80 million hours of paperwork is the equivalent of 39,822
employees working an entire year filling out the law's new paperwork (assuming a
2,000-hour work year). We can conceptualize paperwork burdens by examining gross
domestic product per hour worked. According to the Bureau of Labor Statistics, that
figure was $61.59 in 2011. Thus, ACA’s red tape alone costs the U.S. approximately
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$4.9 billion annually, a figure that will grow as the pace of implementation quickens this
year.

Clearly the regulation is damaging enough, but it is also difficult for businesses to
comply with and manage their new responsibilities under the ACA when the
Administration is not releasing rules in a timely manner in accordance with their own
deadlines. We estimate that the Administration has missed half of their self-imposed
deadlines for proposed and final rules related to the ACA. Even the latest delay, which
employers welcome, is leaving people wondering what else will be delayed prior to
2014. The uncertainty makes it difficult for companies to make business decisions and
do cost-benefit studies regarding their health insurance plans and hiring decisions.

Conclusion

The ACA will continue to have a damaging impact on the American economy, as it
imposes both a financial and paperwork burden on employers, creates uncertainty
about labor costs, and has clear disincentives for hiring full-time workers. The
employer mandate is a key failing of the law, as it will not actually compel employers to
add coverage, and it depends on a complicated reporting and information system that
the Administration was unable to implement in the three years since the law passed.
While firms are waiting to understand how this law will impact their business, they are
making decisions now to limit their future financial liabilities, and thus hiring less than
they would in the absence of the law.
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CHAIRMAN’S OPENING REMARKS

Mr. KINGSTON. Well, let me welcome everyone to the hearing
today, and I will just abbreviate my opening statement and say
welcome, Mr. Secretary, and Mr. Skelly. I appreciate your being
here. We look forward to a good discussion with you. We appreciate
the background that you have in education, and all of the many ac-
complishments that you have, and appreciate the sincerity and en-
thusiasm in which you have thrown yourself into this job, and
probably, if I am not tracking it, but I would say maybe the most
n}?npartisan office in this administration. Would you agree with
that, or

Ms. DELAURO. Oh, I do not know.

Mr. KINGSTON. That would not be a compliment.

Ms. DELAURO. I do not know that the others are partisan, Jack.

Mr. KINGSTON. There is nothing partisan going on at EPA. We
know that.

Ms. DELAURO. No partisanship.

Mr. KINGSTON. Or the Department of Labor.

Anyway, we are glad to have you here. The President’s budget
has come out. There is a $3 billion increase in it. The budgets, I
think, have become suggestions in this town whether they are the
House, Senate, or the White House, but we are going to work
through it. We look forward to your questions. So let me yield to
my friend, the ranking member, Ms. DeLauro.

RANKING MEMBER’S OPENING REMARKS

Ms. DELAURO. Thank you very much, Mr. Chairman, and I want
to welcome you and thank you, Mr. Secretary. Tom, it is always
great to see you. And to you, Mr. Secretary, I just want to applaud
you. You really are a tireless advocate for public education, and it
is a pleasure to be able to spend time with you. I also wanted to
comment on your statement. I want to say thank you for your
poignant words on a safer world for our children. And we would do
well to listen to those words. So many, many thanks.

Everyone in this room knows that broad access to education is
crucial to the proper functioning of American democracy, and it is
only by delivering quality education for all of our citizens from
their earliest years to their college years, can we ensure freedom,
equality, and social mobility, to make opportunity real for each and

(169)
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every American and continue to lead the world to economic security
and lasting prosperity.

Especially in this tough economy, families turn to education be-
cause they know that is the future for them and for the country.
That is the deal in America, and without broad access to education,
there is no middle class in this Nation. The compact is broken that
allows hard work to pay off and for future generations to be able
to do better.

FEDERAL SUPPORT FOR EDUCATION

And yet, despite all of this, our Federal support for education has
not kept pace with population growth and inflation over the past
decade. As of last year, when you exclude Pell Grants, per capita
and inflation adjusted discretionary spending of the Department of
Education has been cut by approximately 14.2 percent, or $7.5 bil-
lion. That is since 2002.

Let me be clear, the reduction was in place even before the se-
quester was implemented. This has happened even as the number
of children living in poverty grew from 16.3 percent to almost 22
percent over the last decade.

SEQUESTER IMPACT ON EDUCATION

And now, we have deep, indiscriminate cuts known as the se-
quester that have slashed an additional $2.5 billion from education
programs. A couple of examples: Sequestration cut $730 million
from Title I, $580 million from IDEA, and $58 million from after-
school programs, and the list could go on and on.

What does it mean? It means that millions of disadvantaged stu-
dents suffer from reduced educational services. That means Federal
support diminishes for hundreds of thousands of children with spe-
cial needs. It means 86,000 students will lose access to after-school,
and summer school programs. Again, here, I could go on all day.

The States, unfortunately, are not in a position to take up the
slack. In fact, per-pupil spending has been reduced below 2008 lev-
els in 37 States all across the country.

Sadly, in this environment, I believe and it is my view that the
House majority has consistently demanded that we drive down the
Federal investment in education. In fact, the appropriations bill
last year tried to cut $1.2 billion from education, eliminate pro-
grams, including school improvement grants, investing in innova-
tion, and the mathematics and science partnerships.

The 2014 budget from just last month tries to cut education pro-
grams by 20 percent. It is wrong. It does not make sense to roll
back critical investments in education, particularly at this delicate
economic moment. And turning to the budget that has been put for-
ward by the President, from a top-line view, I am delighted to see
increased investment made toward furthering both access to, and
the quality of, public education.

I am glad to see this proposal reverses the sequestration cuts,
funds some programs above the fiscal year 2013 pre-sequester
level. I regret that the current budget environment does not allow
for much-needed increases to Title I, and IDEA, that I think we
can all agree are necessary.
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EARLY CHILDHOOD EDUCATION

That being said, this budget proposal does include a welcome ex-
pansion of high quality, early childhood education, which studies
show time and again is a wise investment in our national economy
that will produce returns for children, for families, and for our en-
tire country.

SCHOOL SAFETY AND AFTER-SCHOOL PROGRAMS

I am supportive of the President’s school safety initiative which,
among other things, helps schools to develop and implement emer-
gency preparedness plans, and creates a safer and more nurturing
environment; thrilled that the budget request increased the Prom-
ise Neighborhoods program by 400 percent. It helps more children
and communities overcome the challenges of poverty. And I am
pleased to see that the budget requested a 9 percent, or $100 mil-
lion, increase for the 21st Century Community Learning Centers.

I also, and Mr. Secretary, you know some of my concerns in these
areas, I am concerned that the Department’s policy seems to place
an emphasis on extended learning time programs over traditional
after-school programs, which is not what Congress authorized this
program to do. I am concerned that the request eliminates the cur-
rent formula funding to States in favor of a national competition.

FORMULA VERSUS COMPETITIVE-FUNDED PROGRAMS

The emphasis on competitive funding, I find troubling. While the
overall request increases education spending by 4.5 percent over
the 2012 level, most of the increases are to competitive grants. And
oftentimes, competitive funding seems to reward a State’s grant
writing ability rather than the actual school system. In my view,
what is needed is steady, secure funding for all of our schools to
move towards improvement.

If we want to create jobs and grow the economy, we have to work
to ensure educational opportunity for all, and that means recog-
nizing the profound impact that poverty has on learning, investing
in early childhood education, and after-school programs, and ensur-
ing that kids have access to good nutrition, good health, and good
counseling.

Education is the great equalizer in American life. It opens doors
of opportunity to jobs, higher wages, and a better life. My hope
today is that we can discuss how to best ensure all of our students
have access to these opportunities. I thank you, and I look forward
to your testimony.

Mr. KINGSTON. Mr. Secretary.

OPENING STATEMENT OF SECRETARY DUNCAN

Secretary DUNCAN. Thank you so such, Mr. Chairman, and mem-
bers of the subcommittee. I am really pleased to be here today, and
happy that the President’s 2014 budget was submitted to Congress
yesterday. And, I look forward to discussing the President’s prior-
ities for our Department of Education.
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PAY OFF FROM INVESTMENTS OF PAST 4 YEARS

The good news today is that the investments we have made in
education over the past 4 years are starting to pay off. Students
made important progress during the President’s first term. The on-
time high school graduation rate hit its highest rate over the past
three decades; and about 700,000 fewer teenagers are trapped in
“high school dropout factories” where 40, 50, 60 percent of the stu-
dents or more drop out; 700,000 fewer children were in those
schools in 2011 than just a couple of years ago in 2008.

Instead of dumbing down standards to make politicians look
good, almost every single State across the country is supporting
higher standards to show that students are truly both college- and
career-ready. And the number of Pell Grant recipients increased by
more than 50 percent. That is the biggest expansion of educational
opportunity in higher education literally since the GI bill, and that
was done without going back to taxpayers for a nickel.

Because of public investment, and public education and lots and
lots of hard work from great teachers and principals, and parents,
and students themselves, millions of Americans today have a better
chance of getting a good job, owning their own home, and sup-
porting a family. And I document these improvements in my formal
statement which we have submitted for the record.

EDUCATIONAL CHALLENGES REMAIN

On the flip side, though, the bad news, and I call it the brutal
truth, is that the urgent educational challenges absolutely remain.
Just one generation ago, America led the world in college attain-
ment. Today, we are actually 14th, 14th internationally among
young adults in college completion rates. And many of our economic
competitors are making educational progress more rapidly. They
are getting better faster than we are here in the United States.

Simply put, they are out-educating us, and that means if some-
thing does not change they will soon be out-competing us. Edu-
cation has to be more than a set of numbers on a ledger. It is an
investment and it is a statement about what we value. In fact, it
is one of the most critical investments in the future that we as a
Nation can make. High-quality education, I am convinced, is the
surest path to building a thriving and expanding middle class.

This is obviously a time of real fiscal challenges, but as the Presi-
dent said in his State of the Union address, it is also a time to
work for smarter government.

Unfortunately, sequestration is not an example of smarter gov-
ernment. Frankly, I think it is dumb government. Indiscriminate
cuts to education, the military, and other critical public invest-
ments are a step backwards. The President’s budget would reverse
sequestration. You do not see any of our high performing inter-
national competitors funding education or trying to drive innova-
tion through sequester. In a knowledge-based globally competitive
economy, our competitors are determined to invest in education,
and in training their workforce.

For example, in South Korea, which is a very high performing
nation—their investment in education as a percentage of the
GDP—gross domestic product—increased by nearly a third from
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the year 2000 to 2009, while our investment increased by just 6
percent. Education spending as a percentage of GDP rose at more
than twice the U.S. rate in many countries across the globe.

So I think the question we should be asking is not whether to
invest in education, but what are the smartest, what are the best
investments in education that we can make? How do we invest not
in the status quo, but in a vision of reform and increased student
success and achievements.

And that is why ROI, the return on investment, was a huge fac-
tor in developing our 2014 budget request. The ROI for attending
college, as we all know, is absolutely crystal clear. The average col-
lege graduate earns $2.3 million over the course of his or her life-
time. That is $1 million more than the average high school grad-
uate.

BUDGET REQUEST FOR EARLY LEARNING

Our focus on ROI and closing achievement gaps is a key justifica-
tion for the President’s landmark Preschool For All proposal. Con-
trary to what you may have heard, the President’s plan absolutely
would not be a new Federal entitlement program. Instead, his plan
would create a new Federal/State partnership to enable States to
provide universal, high-quality preschool for 4-year-olds, from low-
and moderate-income families. States could use Federal funds to
create or expand high-quality State-run preschool programs.

For the younger children, those children ages 0 to 3, the Presi-
dent’s budget would launch a new early Head Start child-care part-
nership at HHS and expand the administration’s evidence-based
home visiting initiative. HHS has been a great partner to us
through the Race to the Top—Early Learning Challenge, and our
budget request reflects an ongoing commitment to that partner-
ship, and continues support of Head Start at HHS.

The urgent need for high-quality preschool today is simply not in
dispute. Fewer than three in 10 4-year-olds are enrolled in high-
quality preschool programs, and we know that on average, children
from low-income families start kindergarten behind. They enter
kindergarten already 12 to 14 months behind their peers in lan-
guage development and prereading skills. That deficit represents a
staggering opportunity gap that collectively we must close.

U.S. INVESTMENT IN EARLY LEARNING

The U.S. devotes less public spending to early learning as a per-
centage of GDP than 24 of 29 industrial countries. That is not a
badge of honor. For example, the Czech Republic and Chile invest
proportionately more in their 4-year-olds than we do. High-quality
preschool reduces grade retention, and it boosts graduation rates.
It increases the odds of holding a job and decreases rates of crime.

Rigorous longitudinal studies by people like Nobel laureate econ-
omist James Heckman found a return of $7 for every $1 of public
investment in high-quality preschool programs. A longitudinal
study in Chicago also found an ROI of 7:1. That is a much better
return on investment than many of us get from the stock market.
High-quality early learning is the best, smartest investment we can
make in our children.
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Now, it is a real challenge to dramatically expand high-quality
preschool, but I take real confidence from the leadership that I al-
ready see across the country from both Republican and Democratic
governors. States like Oklahoma and Georgia, are leading the way
in creating universal preschool programs, and numerous States led
by GOP governors, including Alabama and Nevada, and Michigan,
afg investing in quality and expanding coverage to more 4-year-
olds.

In Georgia, Mr. chairman, your home State, the National Insti-
tute for Early Education awarded Georgia’s preschool program a 10
out of 10 for meeting measures of high quality. And for fiscal year
2014, Governor Deal has requested and the legislature has ap-
proved a $13 million increase in pre-K funding to add 10 days to
lengthen the preschool year. The President’s Preschool For All plan
would help ensure that children, regardless of ZIP Code or family
income, are actually ready for kindergarten, prepared to learn to
higher academic standards, and on track to be successful.

In America, education must fulfill its role, its promise as the
great equahzer It should be the one force that overcomes dif-
ferences in race, in privilege, in national origin. Preschool For All
is an essential investment to help our Nation fulfill that American
promise of equal opportunity.

Thank you so much and I look forward to your questions.

Mr. KINGSTON. Thank you, Mr. Secretary.

[The prepared statement of Secretary Duncan follows:]



175

DEPARTMENT OF EDUCATION
Statement by

Arne Duncan
Secretary of Education

on the
U.S. Department of Education Fiscal Year 2014 Budget Request

April 11, 2013

Good morning Mr. Chairman and Members of the Subcommittee. I’m pleased to
be here today to talk with you about President Obama’s priorities and plans for the
Department of Education.

I'm happy that the President’s 2014 Budget was submitted to Congress
yesterday—as you know, the budget situation has been exceptionally complicated this
year—and I look forward to discussing the details of some of the President’s keystone
proposals.

I’'ve come before you in years past to ask you to invest significantly in our schools
and our students, and those investments are beginning to pay off—but we have a lot
further to go.

This morning I’ll sketch out some important progress made in the President’s first
term. I will highlight urgent educational challenges that remain, not only for our Nation
as a whole but in every congressional district and community in the country. And I will
talk about the ROI—the return on investment in education spending—with special
emphasis on the President’s landmark preschool plan. Finally, I want to close by
summarizing a number of additional, core elements of the President’s education 2014
budget.

The big takeaway message here is that education is more than a set of numbers on
the ledger line. Education is not just an expense—it’s an investment. In fact, it is one of
the most critical investments in the future that we, as a Nation, can make. America
cannot win the race for the future without investing in education—it’s that simple.

Budgets entail value choices. They reflect the aspirations of our citizens and
leaders. And I am glad to say that, for the most part, Federal education funding has
enjoyed bipartisan support, even in tough times. In America we invest in the future, not
Jjust in spite of challenges, but as the means of overcoming them.

Dating back to even before the States ratified the Constitution, the fledgling
Continental Congress passed the Land Ordinance of 1785 and the Northwest Ordinance
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of 1787, granting Federal lands to States to create and support public schools. In my
hometown of Chicago, one Federal land grant for schools is now Midway Airport.

In the midst of the Civil War, President Lincoln signed the Morrill Act, creating
our Nation’s land grant colleges. Six members of this committee, half of them
Democrats, half of them Republicans, earned their degrees at land grant colleges.

FDR signed the GI Bill during the midst of the epic battle of Normandy,
expanding not only the opportunities for returning veterans but those of their children for
generations to come.

Fortunately, our Nation is not in the midst of World War 1I or the Civil War, and
we are not in the midst of the Depression. But this is a time of fiscal challenges. And as
President Obama said in his State of the Union address, it is a time to work for “smarter
government.” We don’t always live up to this goal in Washington. But I’ve yet to meet a
lawmaker who has stated a preference for dumber government.

Unfortunately, sequestration, with its indiscriminate cuts to education, the
military, and other critical public investments, is not an example of government at its
finest.

You won’t see our high-performing competitors funding education by sequester.
In a knowledge-based, globally-competitive economy, our competitors are determined to
invest in education. They want to accelerate their progress, not cut back on public
education.

South Korea’s investment in education, as a percentage of GDP, increased by
nearly a third from 2000 to 2009, whereas our investment, as a percentage of GDP,
increased by just 6 percent. Education spending as a percentage of GDP rose at more
than twice the U.S. rate in many other countries as well during the last decade, including
Australia (up 15 percent), Denmark (18 percent), and the Netherlands (21 percent).

Today, the U.S. is one of only four Organization for Economic Co-operation and
Development — OECD — countries where students in low-income schools have to cope
with higher student-to-teacher ratios than their peers in more advantaged schools.

But the question is not just whether we should continue to invest in education, but
how can we make smarter investments in education? How can our education system
become more productive? One way to answer these questions is to look at the return on
investment in our education policies.

Progress During President Obama’s First-Term
During the President’s first term, the Administration worked hand-in-hand with

the Congress to make critical new investments education. We launched new programs
like Race to the Top and Promise Neighborhoods, redesigned the School Improvement



177

Grants (SIG) program, and dramatically expanded the Pell Grant financial aid program
for low-income students. All of those efforts expanded educational opportunity and
challenged the status quo where it had become unproductive.

In a development that none of the experts foresaw, 46 States, plus the District of
Columbia, came together to design and adopt the Common Core standards. For the first
time, almost every State is supporting higher standards that show if students are truly
college- and career-ready—whether they are from Mississippi or Massachusetts. This
was a sharp change from what we saw in the 4 years from 2005 to 2009, when 19 States
actually lowered their academic standards for students. We can thank courageous State
leadership for stopping this insidious dummying down of standards.

Today, we are starting to see the payoff of those first-term investments and setting
higher expectations for our students. In 2010, the on-time high school graduation hit it
highest level in 3 decades. In 2008, less than two-thirds of Hispanic students graduated
on time from high school. Today, about three in four Hispanic high school students
graduate with their class.

Because the graduation rate of Latino students rose from 2008 to 2011, an
additional 164,000 Latino students graduated on time. That is 164,000 people with a
better chance of getting a good job, owning their own home, and supporting a family.

On-time graduation rates for African-American students are up, too. In 2008,
only about three in five black students graduated from high school on time. Today, two
in three do so, resulting in an additional 83,000 African-American students graduating on
time in 2011.

These gains are due in part to a sharp drop in the number of high school dropout
factories—schools where fewer than 60 percent of ninth graders graduate 4 years later.
Since 2008, the number of high school dropout factories has dropped by almost 20
percent, from about 1,750 high schools to roughly 1,425 high schools.

For our families, that means nearly 700,000 fewer teenagers are trapped in those
high schools today than in 2008. That is a big step in the right direction.

In higher education, we’re seeing substantial increases in college enroliment, too,
especially for Hispanic students. More than half-a-million additional Hispanic
students—about 550,000 in all—are now enrolled in college today than were enrolled in
2008. That is 550,000 more people who are getting their shot at the American dream and
the opportunity to thrive in a globally competitive world. And overall, the number of Pell
Grant recipients has increased more than 50 percent, from 6.2 million in 2008 to more
than 9 million 3 years later. That is the biggest expansion of educational opportunity in
higher education since the GI Bill.

In a knowledge-based economy, the ROI--the return on investment--for many of
the strategies the Administration has pursued is huge. We believe our efforts to support
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and strengthen the teaching profession through improved teacher evaluation, better
professional development, and the RESPECT program will pay large, long-term
dividends for our children and our communities.

Economists at Harvard and Columbia have documented that having a good
teacher rather than an ineffective one can increase the lifetime earnings of a class of
students by over $260,000. Multiply that by the number of classes a teacher would
instruct over the course of her career, and it is clear that even a single good teacher can
have a multi-million dollar effect on the economy.

The ROI for attending college is huge, too. Unlike when I and many members of
the Committee were growing up, there are no good-paying jobs anymore for high school
dropouts—and even those with a high school diploma struggle to make a living, with the
average high school graduate making $1.3 million during his or her lifetime, compared to
$2.3 million for the average college graduate.

Our focus on ROI is a key justification for President Obama’s groundbreaking
preschool proposal.

The Theory of Action for the President’s Preschool Plan

The President’s Preschool for All proposal would create a new Federal-State
partnership to enable States to provide, universal high-quality preschool for four-year
olds from low- and moderate-income families, up to 200 percent of the poverty line.

Contrary to what you may have heard, the President’s plan would not be a new
Federal entitlement program. States would use Federal funds to create or expand high-
quality preschool programs in partnership with local school-based and community
providers. States would provide an increasing match for the program, and every cent of
the $75 billion provided by the Federal government over the next 10 years would be paid
for by increases in taxes on cigarettes and tobacco products.

Our theory of action in expanding high-quality preschool is going to be the same
as it was in the first term. The Federal role in public education is to support and partner
with States, incentivize innovation, and help identify what works to strengthen education
and accelerate achievement.

That means that at the Federal level, we should be tight on ends but loose on
means. The Department should set a high bar for quality in preschool programs. But it
should leave it up to State and local leaders to choose the best means for reaching that
bar.

Under the President’s plan, States would be required to meet quality benchmarks
linked to better outcomes for children—1like having high-quality State-level standards for
early learning; qualified and well-compensated teachers in all preschool classrooms; and
a plan to implement comprehensive assessment and data systems.
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The urgent need today for greater access to high-quality preschool for children
from low- and moderate-income families is not really in dispute. Fewer than 3 in 10 4-
year-olds today are enrolled in high-quality preschool programs. And we know that, on
average, children from low-income families start kindergarten 12 to 14 months behind
their peers in language development and pre-reading.

I would ask permission to place in the record an article from the April 3rd New
York Times that summarizes how the U.S. lags behind other nations in supporting early
learning.

As the charts below demonstrate, out of 29 industrial nations, the U.S. devotes
less public spending to early learning as a percentage of GDP than 24 of the countries.
The Czech Republic and Chile devote more government spending to early learning. So
do Iceland and Italy. And the United States ranks 281 among OECD nations in our
enrollment of 4-year-olds in early learning.

THE UNITED STATES RANKS 28" IN THE WORLD IN ENROLLMENT

Enroliment rates for 4-year-olds in early learning
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THE UNITED STATES RANKS 25™ IN PUBLIC FUNDING FOR
EARLY LEARNING

Public Spending on Early Learning as a percentage of GDP
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The ROI on High-Quality Early Learning

In an era of tight budgets, it’s essential that we ask ourselves, what is the smartest
use of our education dollars? The answer, I believe, is that high-quality early learning is
the best education investment we can make in our children, our communities, and our
country. As President Obama has said, “if you are looking for a good bang for your
educational buck,” high-quality preschool is the place to look.

In the near-term, high-quality preschool reduces placements in special education.
It reduces grade retention. It boosts graduation rates. In the long-term, high-quality
preschool both increases the odds of holding a job and decreases crime and teen
pregnancy.

Rigorous, longitudinal studies by Nobel laureate James Heckman of the Perry
Preschool project found a return of seven dollars to every one dollar of public investment
in high-quality preschool programs. A longitudinal study of the Chicago Child Parent
Centers also found an ROI of seven to one. That is a much higher return on government
investment than one would typically get in the stock market.

States like Oklahoma and Georgia know about these data and are leading the way
in creating universal preschool programs. In fact, numerous States led by GOP
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governors—including Alabama and Michigan—are investing in quality and expanding
coverage to more 4-year olds.

In Georgia, Chairman Kingston’s home State, the National Institute for Early
Education awarded Georgia’s preschool program a ten out of ten for meeting measures of
high quality. Georgia is only one of five States in the country to achieve that honor. And
in the budget for fiscal 2014, Governor Deal has requested and the legislature has
approved a $13.1 million increase in pre-K funding to add 10 days to the pre-school year
and increase the salaries of deserving teachers.

Not only are States investing in high-quality preschool, voters are approving sales
tax and property tax increases to fund preschool initiatives. Last November, voters in
San Antonio, Denver, and St. Paul, Minnesota, all approved tax increases to support
preschool programs in their communities.

Voters and parents understand that in today’s global economy, ensuring access to
high-quality preschool is not a luxury but a necessity. They understand that investing in
high-quality preschool is a win-win proposition, with a big economic return. And they
understand that we have to stop playing catch-up in education. We have to level the
playing field for young children, so everyone can begin kindergarten at the same starting
line.

This is why the centerpiece of President Obama’s education budget for fiscal year
2014 is a pair of major new investments in early learning: a $75 billion mandatory
request, over 10 years, to support the Preschool for All initiative; along with a $750
million discretionary request for Preschool Development Grants.

Preschool for All would create a new Federal-State cost-sharing partnership
aimed at making high-quality public preschool available to all 4-year-olds from low- and
moderate-income families while also providing incentives for States to serve additional
children from middle-class families. The companion Preschool Development Grants
proposal would help build State capacity to implement the high-quality preschool
programs required by Preschool for AlL

Other Priorities in the President’s 2014 Request for the Department of Education

These preschool proposals are part of an overall request of $71.2 billion in
discretionary appropriations for the Department of Education in fiscal year 2014, an
increase of $3.1 billion, or 4.5 percent, over the fiscal year 2012 level.

In addition to early learning, this request is focused on strengthening K-12
education, making our schools safer and creating positive learning environments,
supporting career-readiness for all, improving affordability and quality in postsecondary
education, and supporting the Administration’s Ladders of Opportunity initiative for
high-poverty communities.
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Strengthening K-12 Education

The 2014 request provides essential funding for traditional State formula grant
programs that are the foundation of Federal support for State and local efforts to ensure
that all students meet college- and career-ready standards, including a $14.5 billion
request for the Title I Grants to Local Educational Agencies program and $11.6 billion
for the Individuals with Disabilities Education Act Grants to States program. At the same
time, we would continue our emphasis on creating meaningful incentives to leverage
more effective use of Federal education funding in key areas such as putting a great
teacher in every classroom and a great leader in every school; building local capacity to
support successful school turnarounds; and improving teacher preparation and classroom
instruction in science, technology, engineering, and mathematics (STEM).

Reforming Federal Support for Effective STEM Education

The Administration is proposing a comprehensive reorganization of Federal
STEM education programs as part of a Governmentwide realignment that would
reorganize or restructure 114 programs across 13 agencies.

Reforming Federal support to support an effective, cohesive national STEM
education strategy is a top Administration priority. Scientists and engineers are key
innovators in our society. They play an essential role in developing new industries and
opportunities that create jobs and spur economic growth. Our Nation depends on an
innovation economy, and America’s capacity to build and create should never be limited
by a shortage of talent in the STEM fields.

At the core of this strategy for improving K-12 STEM education is a $150 million
request for STEM Innovation Networks, which would support creating partnerships
among school districts, institutions of higher education, research institutions, museums,
community partners, and business and industry. These networks would develop
comprehensive plans for identifying, developing, testing, and scaling up evidence-based
practices to provide rich STEM learning opportunities in participating local educational
agencies (LEAs) and schools. They also would work to leverage better and more
effective use of the wide range of STEM education resources available from Federal,
State, local, and private entities, including federally supported science mission agencies.

Other key elements of the Department’s STEM request include $80 million for
STEM Teacher Pathways to support the President’s goal of developing 100,000 new
effective STEM teachers by recruiting, training, and placing talented recent college
graduates and mid-career professionals in the STEM fields in high-need schools; and $35
million to establish a new STEM Master Teacher Corps, which would identify teacher
leaders in STEM fields who would take on leadership and mentorship roles in their
schools and communities aimed at improving STEM instruction and helping students
excel in math and science.
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More Effective Teachers and School Leaders

Consistent with the Administration’s proposal to reauthorize the Elementary and
Secondary Education Act (ESEA), the President’s budget would provide $2.5 billion for
Effective Teachers and Leaders State Grants to provide flexible, formula-based support
for States and LEAs that commit to improving their teacher and principal evaluation
systems and to ensuring that low-income and minority students have equitable access to
teachers and principals who are effective at raising student achievement. We also would
renew our request for a 25 percent national activities set-aside totaling nearly $617
million that would allow the Department to build evidence on how best to recruit,
prepare, and support effective teachers and school leaders and to invest in efforts to
enhance the teaching and leadership professions.

In addition, the budget includes $400 million for the reauthorized Teacher and
Leader Innovation Fund, an increase of $100 million over 2012, to help States and LEAs
improve the effectiveness of teachers and leaders in high-need LEAs and schools, in
particular by creating the conditions to identify, recruit, prepare, support, retain, and
advance effective and highly effective teachers, principals, and school leadership teams
in those schools. We also are asking for $98 million to support a redesigned School
Leadership Program that would more than triple the Federal investment in training for
principals. This proposal would promote evidence-based professional development for
current school leaders aimed at strengthening essential leadership skills—such as
evaluating and providing feedback to teachers, analyzing student data, developing school
leadership teams, and creating a positive school climate.

Supporting School Turnarounds and Data-Based Innovation

We would expand our commitment to helping States and school districts turn
around their lowest-performing schools through a $659 million request for the
reauthorized School Turnaround Grants (STG) program. The request includes an
increase of $125 million that would be used for competitive awards to help school
districts build their capacity to implement effective interventions in persistently lowest-
achieving schools or priority schools, and to sustain progress in schools that have
successfully completed a 3-year STG project. In addition, the Department could use up
to $25 million of these funds to build district capacity by expanding the School
Turnaround AmeriCorps initiative, a new partnership with the Corporation for National
and Community Service that places AmeriCorps members in low-performing schools to
support their school turnaround efforts.

The request also would strengthen K-12 education through a $215 million
proposal for Investing in Innovation (i3), an increase of $66 million, to expand support
for using an evidence-based approach to test new ideas, validate what works, and scale up
the most effective reforms. Up to $64 million would be available for the Advanced
Research Projects Agency for Education (ARPA-ED), an initiative modeled on similar
entities at the Departments of Defense and Energy that would aggressively pursue
technological breakthroughs with the potential to dramatically improve the effectiveness
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and productivity of teaching and learning. And an $85 million request for statewide
longitudinal data systems (SLDS) would provide an increase of $47 million to support
the development of P-20 reports and tools to inform policy-making at the State and local
levels, as well as the development of in-house analytic capacity for States and school
districts.

Supporting Career-Readiness for All

To out-innovate and out-compete the rest of the world, secondary schools and
postsecondary institutions need to strengthen the links in our education system to better
support career training and skills. The President’s 2014 budget seeks to promote career-
readiness for all, in large part through a $1.1 billion request for a reauthorized Carl D.
Perkins Career and Technical Education (CTE) program. The reauthorized CTE program
would strengthen alignment among secondary and postsecondary CTE programs and
business and industry, and create a better accountability system for improving academic
outcomes, technical skills, and employability outcomes.

We also are proposing $300 million for a new High School Redesign program,
which would support partnerships of school districts, employers, and postsecondary
institutions that would redesign high schools in innovative ways to ensure that all
students graduate from high school with (1) college credit, earned through dual
enrollment, Advanced Placement courses, or other postsecondary learning opportunities;
and (2) career-related experiences or competencies, obtained through organized
internships and mentorships, structured work-based learning, and other related
experiences.

In addition, we are asking for $42 million to fund a demonstration and evaluation
of Dual Enrollment programs. This proposal would establish or expand dual enrollment
programs, aligned with career pathways and local workforce needs, that offer high school
and adult students the opportunity to earn college credits while enrolled in a high school
or GED program. Research has shown that participation in dual-enrollment programs is
linked to increased high school graduation, higher rates of college enrollment and
persistence, and higher college credit accrual rates.

Affordability and Quality in Postsecondary Education

The 2014 request continues to support the President’s ambitious goal that America will
once again have the highest proportion of college graduates in the world by 2020. The
urgent and growing need for higher education reflected in the 2020 goal comes at a time
when paying for college is a challenge for many American families. As a consequence,
the President’s budget proposes comprehensive reforms to increase affordability and
quality in higher education, including $1 billion for a new Race to the Top—College
Affordability and Completion competition. That competition would drive change in State
higher education policies and practices to improve college access, affordability,
completion, and quality. The request also includes $260 million for a First in the World
fund, modeled after the Investing in Innovation (i3) program, that would make
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competitive awards to encourage innovation in higher education to tackle and improve
college completion rates, increase the productivity of higher education, build evidence of
what works, and scale up proven strategies.

In addition to promoting systemic reforms in higher education, the President’s
2014 request includes student aid proposals that would make college more affordable,
including linking student loan interest rates to market rates and preventing a scheduled
July 1, 2013, doubling of Subsidized Stafford Loan rates from 3.4 percent to 6.8 percent.
The President’s budget would expand repayment options to ensure that loan repayments
for all student borrowers do not exceed 10 percent of a borrower’s discretionary income,
and significantly increase aid available under the Campus-Based Aid programs. For
example, the request includes a $150 million increase for the Work-Study program as
part of an effort to double participation over 5 years, as well as reforms to the Perkins
Loans program that would expand loan volume by some eight and one-half times, up to
$8.5 billion, while making Perkins Loans available at up to an additional 2,700 college
campuses.

Building Ladders of Opportunity—and Promise Zones

The President’s 2014 Budget for education would help directly address the
growing concern that too many communities in America—urban, rural, and, increasingly,
suburban—suffer from the negative effects of concentrated poverty, including
developmental delays among young children, poor educational outcomes, high rates of
crime and incarceration, health problems, and low employment. One new strategy for
addressing the challenges of concentrated poverty is the Promise Zones initiative, which
will revitalize high-poverty communities across the country by attracting private
investment, increasing affordable housing, improving educational opportunities,
providing tax incentives for hiring workers and investing in the Zones, and assisting local
leaders in navigating Federal programs and cutting through red tape.

This interagency effort will explore opportunities to make better use of all
available resources—Federal, State, and local-—to address the negative effects of
concentrated poverty. The President’s budget would support Promise Zones through
significant requests in his signature place-based programs, including $300 million for the
Department of Education’s Promise Neighborhoods, a $400 million request for the
Department of Housing and Urban Development’s Choice Neighborhoods program, and
$35 million for the Department of Justice’s Byrne Criminal Justice Innovation Grants
program, in addition to tax incentives to promote investment and economic growth,

Making Schools Safer

In January of 2013, President Obama released his plan to reduce gun violence,
make schools safer, and increase access to mental health services. The 2014 request
supports this plan’s common-sense proposals with new investments designed to improve
school emergency plans, create positive school climates, and counter the effects of
pervasive violence on students. For example, we are asking for $30 million in one-time
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emergency management planning grants to States to help their LEAs develop, implement,
and improve emergency management plans designed to enable districts and schools to
prepare for, prevent and mitigate, respond to, and recover from emergencies and crisis
events.

The request also includes $50 million for School Climate Transformation Grants,
to be coordinated with related proposals at the Departments of Justice and Health and
Human Services. These grants would help create positive school climates that support
effective education for all students through the use of evidence-based behavioral
practices. Funds would be used to scale up a multi-tiered, decision-making framework
that has been shown to reduce problem behaviors, decrease bullying and peer-
victimization, improve the perception of school as a safe setting, and increase academic
performance in reading and math. In addition, $25 million for Project Prevent grants
would help school districts in communities with pervasive violence break the cycle of
violence through the provision of mental health services to students suffering from
trauma or anxiety (including PTSD), conflict resolution programs, and other school-based
strategies to prevent future violence.

1 want to close by talking briefly about school safety and gun violence. This issue
is very personal for me. Frankly, it’s something that has haunted me from the time I was
a little boy, growing up on the South Side of Chicago.

I grew up playing basketball on the streets in many of Chicago’s inner-city
communities. I had older teenagers who looked out for me and who helped protect me.
Far too many of them ended up being shot and killed. After graduating from college and
playing ball overseas, I came back to Chicago to run an “I Have a Dream” program for a
class of sixth graders. One of my first memories was of one of our young men, Terriance
Wright, whose teenage brother was shot one afternoon.

Going to that funeral, and trying to help that family through that process, was
brutal. We have far too many parents burying their children—that is not the natural order
of life. When I led the Chicago Public Schools, we lost one child due to gun violence
every 2 weeks. That is a staggering rate of loss. In Chicago, we took steps that no public
school system should ever have to take. We created burial funds for families that
couldn’t afford to bury their children.

So, I absolutely refuse to accept the status quo. And I have two simple goals for
change that everyone can agree on: first, that many fewer of our Nation’s children die
from gun violence; and second, that many more children grow up free from a life of fear.

If we refuse to act now, if we refuse to show courage and collective will in the
aftermath of the Sandy Hook massacre, I think we will never act.

Sometimes the time picks you; sometimes you pick the time. Today, sadly, the
time has picked us. If we don’t move forward now in a thoughtful way to protect our
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children, then we, as adults, as parents, as leaders, have broken a trust with children to
nurture them and keep them safe from harm.

On my wall in my office in Chicago, I kept a picture that one of our teenagers had
drawn for me. It was a picture of him as a fireman. And the caption that he wrote to go
along with it was: “If [ grow up, I want to be a fireman.” That’s a deep statement about
this young man’s world. Think about what it means that so many of our youth today
think about “If I grow up,” not “When, I grow up.”

Everything we are preaching to young people about going to college, building
careers, deferring gratification, and planning for the future, is all undermined when a
child is afraid they will get caught up in the craziness of gun violence. We need all our
children, whether it is in Newtown, Connecticut, the South Side of Chicago, or Aurora,
Colorado, to think of themselves in terms of “when I grow up.”

And when children do have that confidence, our opportunity gaps, our
achievement gaps, will shrink. When that day comes, education will fulfill its role in
America as the great equalizer. It will truly be the one force that overcomes differences
in race, privilege, and national origin.

Conclusion

The need is urgent. And I say to the committee, whether you are Republican or
Democrat, our children and our country cannot wait. We cannot postpone providing
every child with a world-class education.

I look forward to working with you to develop and implement a fiscal year 2014
budget for education that reflects the needs of our children and our Nation. And I would
be happy to take any questions now that you may have.
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James Heckman is one of the nation’s top economists studying human development.
Thirteen years ago, he shared the Nobel for economics. In February, he stood before the
annual meeting of the Nebraska Chamber of Commerce and Industry, showed the
assembled business executives a chart, and demolished the United States’ entire
approach to education.

The chart showed the results of cognitive tests that were first performed in the 1980s on
several hundred low-birthweight 3-year-olds, who were then retested at ages 5, 8 and 18,
Children of mothers who had graduated from college scored much higher at age 3 than
those whose mothers had dropped out of high school, proof of the advantage for young
children of living in rich, stimulating environments.

More surprising is that the difference in cognitive performance was just as big at age 18
as it had been at age 3.

“The gap is there before kids walk into kindergarten,” Mr. Heckman told me. “School
peither increases nor reduces it.”

If education is supposed to help redress inequities at birth and improve the lot of
disadvantaged children as they grow up, it is not doing its job.

It is not an isolated finding. Another study by Mr. Heckman and Flavio Cunha of the
University of Pennsylvania found that the gap in math abilities between rich and poor
children was not much different at age 12 than it was at age 6.

The gap is enormous, one of the widest among the 65 countries taking part in the
Program for International Student Achievement run by the Organization for Economic
Cooperation and Development.

American students from prosperous backgrounds scored on average 110 points higher on
reading tests than disadvantaged students, about the same disparity that exists between
the average scores in the United States and Tunisia. It is perhaps the main reason
income inequality in the United States is passed down the generations at a much higher
rate than in most advanced nations.

That’s a scandal, considering how much the government spends on education: about 5.5
percent of the nation’s economic output in total, from preschool through college.

And it suggests that the angry, worried debate over how to improve the nation’s
mediocre education — pitting the teachers’ unions and the advocates of more money for
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public schools against the champions of school vouchers and standardized tests — is
missing the most important part: infants and toddlers.

Research by Mr. Heckman and others confirms that investment in the early education of
disadvantaged children pays extremely high returns down the road. It improves not only
their cognitive abilities but also crucial behavioral traits like sociability, motivation and
self-esteem.

Studies that have followed children through their adult lives confirm enormous payoffs
for these investments, whether measured in improved success in college, higher income
or even lower incarceration rates.

The costs of not making these investments are also clear. Julia Isaacs, an expert in child
policy at the Urban Institute in Washington, finds that more than half of poor 5-year-
olds don’t have the math, reading or behavioral skills needed to profitably start
kindergarten. If children keep arriving in school with these deficits, no amount of money
or teacher evaluations may be enough to improve their lot later in life.

Much attention has focused lately on access to higher education.

A typical worker with a bachelor’s degree earns 80 percent more than a high school
graduate. That's a premium of more than $500 a week, a not insubstantial incentive to
stay in school. It is bigger than ever before. Yet the growth of college graduation rates has
slowed for women and completely stalled for men.

The Economic Report of the President released last month bemoaned how the nation’s
college completion rate had tumbled down the international rankings, where it now sits
in 14th place among O.E.C.D. countries.

The report restated the president’s vow to increase the number of college graduates by
50 percent by 2020, and laid out how the federal government has spent billions in grants
and tax breaks to help ease the effects of rising tuition and fees. Last year the
government spent almost $40 billion on Pell grants, more than twice as much as when
President Obama came to office.

Mr. Heckman’s chart suggests that by the time most 5-year-olds from disadvantaged
backgrounds reach college age, Pell grants are going to do them little good.

“Augmenting family income or reducing college tuition at the stage of the life cycle when
a child goes to college does not go far in compensating for low levels of previous
investment,” Mr. Heckman and Mr. Cunha wrote.

Mr. Heckman and Mr. Cunha estimated that raising high school graduation rates of the
most disadvantaged children to 64 percent from 41 percent would cost 35 to 50 percent
more if the assistance arrived in their teens rather than before they turned 6.

2
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Erick Hanushek, an expert on the economics of education at Stanford, put it more
directly: “We are subsidizing the wrong people and the wrong way.”

To its credit, the Obama administration understands the importance of early
investments in children. The president has glowingly cited Mr. Heckman’s research. In
his State of the Union address, the president called for universal preschool education.
“Study after study shows that the earlier a child begins learning, the better he or she does
down the road,” Mr. Obama said at a speech in Decatur, Ga., in February.

But the fresh attention has not translated into money or a shift in priorities. Public
spending on higher education is more than three times as large as spending on
preschool, according to 0.E.C.D. data from 2009. A study by Ms. Isaacs found that in
2008 federal and state governments spent somewhat more than $10,000 per child in
kindergarten through 12th grade. By contrast, 3- to 5-year-olds got less than $5,000 for
their education and care. Children under 3 got $300.

Mr. Heckman’s proposals are not without critics. They argue that his conclusions about
the stupendous returns to early education are mostly based on a limited number of
expensive experiments in the 1960s and 1970s that provided rich early education and
care to limited numbers of disadvantaged children. They were much more intensive
endeavors than universal preschool. It may be overoptimistic to assume these programs
could be ratcheted up effectively to a national scale at a reasonable cost.

Yet the critique appears overly harsh in light of the meager improvements bought by the
nation’s investments in education today. A study by Mr. Hanushek found that scores in
math tests improved only marginally from 1970 to 2000, even after spending per pupil
doubled. Scores in reading and science declined.

“Early education is an essential piece if we are going to have a better education system,”
Barbara Bowman, an expert on early childhood education in Chicago who has advised
the Education Department. “We’re inching in that direction.”

Education is always portrayed in the American narrative as the great leveler. But it can’t
do its job if it leaves so many behind so early.
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DEBATE OVER SUCCESS OF HEADSTART

Mr. KINGSTON. One of the questions that always comes up is on
Head Start, and that Head Start participants do not have any ap-
preciable difference down the road. What do you have on that?

Secretary DUNCAN. Yes, I think there are multiple studies here
we can sort of walk through in detail off line. I think many studies
have shown real benefits. There have been some shorter term stud-
ies that show what people call a fade-out, and I think there are two
things that you have to look at.

One is, you have to make sure that these are high quality pro-
grams and there is variation around the country. And again, if this
is glorified baby-sitting, that is not good enough. And one thing my
partner, Secretary Sebelius, I think has showed real courage on, is
that when programs are not effective, she is going to start moving
slots from less effective to more effective providers. And then, you
have to make sure they are going to high-performing elementary
schools, and with the raising of standards, and all of the work that
is going on around the country, I feel much more confident there.

But at the end of the day, I think there have been numerous, nu-
merous studies, and you know, longitudinal, long-term work, show-
ing the tremendous dividends, the tremendous benefits to society
of high-quality early intervention. And if we are serious about clos-
ing what I call, the achievement gap, we have to close the oppor-
tunity gap.

Mr. KINGSTON. I am not aware of hard core nonpartisan objective
tests on Head Start that show great strides.

Secretary DUNCAN. I mean, there is a huge amount of docu-
mentation. Again, some showing real movement, some showing the
fade-out effect that you talk about. But where there is high-quality
programming, over the long haul, I think there is a gain. I just am
firmly convinced this is the best investment we can make. We can
share with you a series of, again, some data on this.

[The information follows:]

STUDIES SHOWING POSITIVE IMPACTS OF HEAD START

Studies of Head Start programs have shown positive impacts in child health and
mortality and school readiness, as well as long-term benefits. In terms of child
health and mortality, Head Start has been shown to reduce childhood obesity in Af-
rican-American participants (Friswold, 2007), reduce child mortality rates, particu-
larly for problems addressed by the program’s health services (Nisbett, 2010; Lud-
wig & Miller, 2007), and improve children’s dental health (National Impact Study).
Studies have also shown that Head Start improves children’s school readiness, par-
ticularly in language and literacy (National Impact Study; Currie, 2001). Head
Start’s positive impact on long-term outcomes has been documented as well. Head
Start graduates are less likely to be retained in grade and be arrested as young
adults (Garces, Thomas, & Currie, 2002), and have improved adult outcomes rel-
ative to their siblings who did not attend Head Start, including health status and
educational attainment (Deming, 2009). These benefits are more lasting if children
attended high-quality elementary schools after attending a Head Start program
(Magnuson, Ruhm, & Waldfogel, 2007; Reynolds & Hayakawa, 2010).

DEFENDING HEAD START FUNDING

Mr. KINGSTON. I think that would be of great interest, because
inevitably, should this bill get to the floor, there will be an amend-
ment to reduce Head Start funding, and then the committee always
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gets in an awkward position of having to defend it when the critics
are piling on with stats showing that there is not much change.

Secretary DUNCAN. But you have to look at the preponderance of
evidence, and I think the preponderance of evidence is pretty
strong here.

Mr. KINGSTON. And I think one of the questions would be, in an
area where it shows that it does makes a difference, the trend of
the elementary school being a better school and what constitutes
that would be very helpful to know. Okay. Well, these are the cir-
cumstances in which you get the best results. And these are the
circumstances in which you do not.

Secretary DUNCAN. Yeah.

Mr. KINGSTON. It is very perplexing for somebody who has been
to many Head Start programs, and you see the good things that
are going on there, and you wonder how is it not beneficial?

Secretary DUNCAN. Well, I think it generally is, but I think it is
a really important question. I just keep coming back to this return
on investment. We do not want to invest for investment sake. We
want to invest to make a difference in kids’ lives.

Mr. KINGSTON. Although I know Governor Deal has been sup-
portive of the early education program, I have also heard the sta-
tistics are not there quite yet. Do you have other

Secretary DUNCAN. I do not have the Georgia-specific numbers.
I have looked more at the national studies.

Mr. KINGSTON. Well, actually, it was interesting after the State
of the Union in which the President referred to it, I immediately
heard the next day well, the stats are not quite there for Georgia—
what is the other State? Is it Michigan or Louisiana?

Secretary DUNCAN. Oklahoma.

PER PUPIL EDUCATION SPENDING IN THE U.S.

Mr. KINGSTON. Oklahoma, yeah. And another question, do you
know how much we spend per student in America? Your charts
show we do not spend much on early education compared to the
OECD states, countries. I know that we are in the top of the pack
on spending per child.

Secretary DUNCAN. On average, we spend more than most coun-
tries per child, and it is interesting, we do that, but we are at al-
most the bottom internationally on what we spend on the most dis-
advantaged kids. So we have huge inequities in how we spend. In
some States, I come from Illinois, disparities are staggering, where
wealthy kids are having as much as $20,000 to $22,000 spent on
them each year, and in poor communities, $4,000, $5,000, $6,000
or $7,000.

Mr. KINGSTON. When you see those statistics that say we spend,
you know, $7,000 a year per child, or $15,000, whatever it is, does
that separate out the private school kids?

Secretary DUNCAN. Yes, sir. I am almost sure it does.

Mr. KINGSTON. So it is generally public school kids?

Secretary DUNCAN. I think it is comparing public to public.

Mr. KINGSTON. How are the advantaged kids in a public school
system having that big of a disparity?

Secretary DUNCAN. Because sir, you know so much of the funding
in our country comes from local property taxes. Traditionally, the
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level of Federal funding is 8 to 10 percent. Usually half comes from
the State and 40 percent is local. And I can just tell you, you know,
coming from Chicago, versus wealthier suburbs, just a couple miles
north of us along Lake Michigan, they were literally spending dou-
ble, double each year per pupil, more than what I could afford, and
the 1()1001' south suburbs were even less than what I was able to
spend.

And so there are tremendous inequities, and so the children who
need the most, far too often in our country get the least, and then
we wonder why we have these staggering achievement gaps.

Mr. KINGSTON. Okay. Ms. DeLauro.

Ms. DELAURO. I will then refer you to an article, Jack, by the
Center on Budget and Policy Priorities where it does talk about
two-thirds of the States, 35 are providing less per student funding
for K-12 education in 2013. One-third 17, and 10 percent below. In
any case, I will get that for you, where they talk about the spend-
ing per pupil. You also need to know that in other countries, they
have high spending on health care, daycare, nutrition, and housing.
Those figures are not captured in the per-pupil spending.

Let me ask a question to you, Mr. Secretary, about the budget,
because it reflects a level of discretionary resources available Gov-
ernmentwide under the President’s budget.

SEQUESTER IMPACT ON EDUCATION

Under the plan, sequestration now scheduled for 2014 would be
turned off, replaced with alternative deficit reduction measures. As
a result, your budget is able to maintain core programs at pre-se-
quester levels as well as some increases in new items. Good thing,
we favor, I do, I know many of us do, favor eliminating sequestra-
tion and replacing it with a more balanced and equitable deficit re-
duction package.

But let’s be clear, if we are not successful in this, the education
budget would look different from what is being proposed. Let me
ask, in the absence of a broader budget deal, the levels that you
are proposing in this budget are completely impossible. Correct?

Secretary DUNCAN. Absolutely correct.

Ms. DELAURO. Okay. Can you give us a sense of what kind of
choice we would face at the Department of Education under those
circumstances, and that is, if the total discretionary caps are not
raised above their current ceiling?

Secretary DUNCAN. Well, I mean, I have here news stories I just
brought from yesterday. This is what is happening around the
country. These are just two items. I did not look at today’s clips,
but one says, Sequester Takes Deep Bite Out of Fond du Lac
School.

The other, in Maine, Upcoming Cuts to Maine Head Start a Big
Hit for People Who Cannot Afford It. Every single day we are get-
ting stories of what is happening right now due to the sequester.

Teachers are being laid off. Head Start programs, again serving
the kids most at need, are being shut down early so they have a
shorter school year. And this will just continue. And as you know,
the vast majority of our money goes to children most at risk, so our
two big pots of money, as you know better than anyone, are IDEA
for special needs kids, and Title I for poor kids.
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People say, well, if you have more choice, what would you
choose? Do I want to help more poor kids and fewer special needs
kids or vice versa? There is no right answer there.

And so, if this does not get reversed, we will see lots of teachers,
thousands and thousands of teachers, laid off. We will see school
days, school years shortened. We will see less after-school program-
ming, and again, I just want to be really clear. I think our kids are
as smart, as hard working, as talented as children anywhere in the
world. I just want to give them a chance to compete on a level play-
ing field and a sequester is not how South Korea, and India, and
Singapore, are managing their education portfolio.

Ms. DELAURO. Thank you very much, Mr. Secretary.

SCHOOL SAFETY

Let me ask now a question about school safety, and it is obvi-
ously a real concern of mine and to all of us, and for me in par-
ticular with Sandy Hook.

The tragedy there, and the Federal cutbacks in education have
made the job harder for educators today. The Sandy Hook tragedy
in our State has elevated the challenges associated with school
safety.

I met with my superintendents last week and their one concern
that is at the top of their list is they want to modernize their facili-
ties to meet new security needs and from the Northeast, we have
a very old infrastructure. We are looking at some very old facilities
and buildings. These were built before any recent increase in gun
violence, so they are outdated. They need to be retrofitted.

The budget includes about $85 million for new school safety ini-
tiatives. Those are largely focused on mental health issues and
emergency preparedness, and I understand that. Let me ask you:
How do our schools cope with this, without significant new re-
sources to help with repair and modernization—it does not nec-
essarily have to be full construction of our school facilities—given
our resource-drained budgets? How do we expect our schools to
modernize? Have you been hearing about that in order to meet the
security demands?

Secretary DUNCAN. I have been travelling the country talking
about this. I have spent a lot of time with the family members and
teachers from Sandy Hook, from Newtown. We did a town hall last
night in Baltimore County on school safety. Unfortunately, Sandy
Hook brought this to the Nation, to the forefront of the Nation.
Quite frankly, this is not a new issue for me. When I led the Chi-
cago Public Schools, we buried a child on average every 2 weeks
due to gun violence. It was a staggering rate of loss.

The vast majority were not gangbangers. These were innocent
kids that at 7:30 in the morning in their living room, were shot
from 100 yards away with an AK-47, or a girl at her birthday
party shot through a window.

So I hate that it took Sandy Hook to bring this to the Nation’s
consciousness, but this has been an issue that many communities
have been dealing with a long time.

I did a meeting with a number of middle school students here in
D.C. a couple of weeks ago, six kids sitting around a table. Every
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single one, every single one knew someone who had been shot, and
several had had family members killed.

So this is an issue that is very personal for me. The President,
the First Lady, the Vice President are doing everything they can.
Again, I hope—we had some movement in a bipartisan way yester-
day that was very encouraging. I just hope that that conversation
continues.

I will talk not just about our budget but across the administra-
tion, and much of what we are doing is not just through the edu-
cation budget.

Mr. KINGSTON. If you could save it for the second round.

Secretary DUNCAN. Sorry. Yes, sir.

Mr. KINGSTON. We are going to give everybody a chance to have
many rounds.

Secretary DUNCAN. I will be more succinct. That is my fault.

Mr. KiNGSTON. We like to pontificate before we ask questions.
That is what we do.

Ms. DELAURO. Nobody I know does that.

Mr. KINGSTON. Mr. Alexander.

Mr. ALEXANDER. Good morning, Mr. Secretary. Lauren, the
young lady sitting behind me, and I were walking over. She runs
pretty much everything in our office, and I was telling her that I
enjoy your visits before the committee, because you always make
us comfortable and feeling like you know what you are talking
about. We do not have any way of knowing that, but you make us
feel that way.

Secretary DUNCAN. I try and fake it. Tom really knows what he
is talking about, so——

ENTITLEMENT PROGRAMS AND EARLY LEARNING REQUEST

Mr. ALEXANDER. You said something about, talking about Pre-
school For All not being a new entitlement program. So is Head
Start an entitlement program?

Secretary DUNCAN. I think Head Start creates opportunities that
are really important, but the way this would work, this would sim-
ply provide matching money to States who want to

HEAD START PROGRAM

Mr. ALEXANDER. But do you consider Head Start to be an entitle-
ment program? And if so, why would this not be one?

Secretary DUNCAN. It is a discretionary program.

Mr. ALEXANDER. Okay, but most of the time we will classify it
as being an entitlement program. So I am trying to understand
why this one would not be.

HHS AND EDUCATION PRESCHOOL PROGRAMS

Secretary DUNCAN. So let me explain how Preschool For All
would be set up. This would simply be matching money to States
that are already investing, so for States that want to invest in
early childhood we would match money. If they do not want to in-
vest, we would not. Head Start is run federally. This would not be
run federally. This would be money that would go to States for
States to run programs. It is a 10-year program, a $75 billion pro-
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gram. We would start off with a very hefty investment, $0.90 on
every dollar, $0.10 at the State level. Our Federal investment
would go down over time if States picked up more of the share, to
abouii 75/25. But this is not a mandate. It would be absolutely op-
tional.

And again, the fact that we see so many governors, Republican
and Democrat, invest in early learning, that to me is a really big
deal. That is a breakthrough. But the fact of the matter is, Con-
gressman, that again, less than three in ten poor kids have access
to high-quality pre-K. And they enter kindergarten a year, 2 years
behind. How does the best kindergarten teacher in the world cope
with that deficiency? Think how challenging that is when you have
that wide discrepancy coming in. We are always, in education, al-
ways playing catch-up. We are always trying to play catch-up. I
want to get us out of the catch-up business. That is why I think
this is such a big deal.

Mr. ALEXANDER. And you said from 0 to 3?

Secretary DUNCAN. So our focus would be on the 4-year-olds, on
pre-K. HHS, our partner, would focus more on the babies, on the
0 to 3. Yes, sir.

Mr. ALEXANDER. Okay, but you are not trying to lead the com-
mittee into believing that a 3-month-old baby could be prepared for
kindergarten?

Secretary DUNCAN. No, sir. I am trying to get our 4-year-olds
prepared for kindergarten, but we do know that the home visiting
program, again, we can give you evidence where you have a teen-
age mom who is 15 or 16 and does not have support and does not
have skills. If we just leave that mother to her own devices, that
baby is going to struggle. But if we can get in there and help on
parenting skills and vocabulary and the word deficit, the lack of
words some children have heard or not heard coming into kinder-
garten is pretty staggering.

So again, I am just a big believer that an ounce of prevention is
worth a pound of cure, you know, at the back end. And I would
much rather we get to these babies early.

Mr. ALEXANDER. Please do not consider that I am criticizing the
program. I frustrate many on the right side and mainly because I
visit Head Start schools and programs, but anyway, thank you. I
yield back.

Mr. KINGSTON. Thank you. Mr. Honda, I think you are next, but
the ranking member has arrived, so you know what to do.

Mrs. Lowey. Mr. Chairman, you are very kind, and I have
sneakers on, but I could use a pair of roller skates.

Mr. HONDA. I had early childhood education, too.

Mrs. LOWEY. But I did want to welcome you, Mr. Secretary, and
of course, your agenda is so very, very critical. I appreciate your
leadership. And I personally would like to thank Chairman King-
ston, Chairman Rogers, who is across the hall, Ranking Member
DeLauro, and Secretary Duncan.

FY 2014 EDUCATION BUDGET REQUEST

As the subcommittee readies its fiscal year 2014 bill, it is imper-
ative to keep in mind that we have passed and President Obama
has already signed $2.5 trillion in deficit reduction into law, the
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vast majority of which is the result of this committee’s work. Even
without sequestration, discretionary spending is on a path to be at
its lowest percentage of GDP in the last 45 years.

We cannot afford further cuts to critical initiatives, and if we
want to remain a global economic leader, we need to make greater
investments in specific programs that will grow the economy and
create jobs. At the top of this list, is education. While we have not
had time to fully dissect the Secretary’s budget proposal, I strongly
support your goal of prioritizing early childhood and STEM edu-
cation.

I also support the Administration’s efforts to improve school safe-
ty, and mental health services in the schools. That said, I do have
concerns including Race to the Top, which has hampered high-per-
forming schools in my district, and I was disappointed that there
were not proposed increases for Title I, or IDEA.

FULL-SERVICE COMMUNITY SCHOOLS

I want to address an issue that has been very important to me.
I have been a strong supporter of full-service community schools.
I remember Joey Dreyfus and based on the experience of the Edi-
son Elementary School in Port Chester, New York, and the commu-
nity schools movement and it is growing across the country, includ-
ing in Chicago. I am encouraged and impressed by these efforts to
move effectively, to address the comprehensive needs of children,
including social, emotional, and physical challenges, and provide
th?m with the opportunities they deserve so they learn and de-
velop.

The Full-Service Community Schools Program has helped numer-
ous school districts and their communities deepen and scale up the
community school strategy across multiple school sites in the past
5 years.

So my question to you, as a strong supporter of these schools, is
how can the Department do more to incentivize States and districts
to tackle these challenges in ways that are substantive and sus-
tainable, and how do you intend to support that work?

21ST CENTURY COMMUNITY LEARNING CENTERS

Secretary DUNCAN. So, that is obviously near and dear to my
heart. As you probably know, I got my start in education running
an after-school program, and grew up as part of my mother’s pro-
gram. So I just think our schools should be open, 12, 13, 14 hours
a day. I think we should have a wide variety of after-school pro-
gramming for kids, their parents, and the community.

In tough economic times, we have 100,000 buildings, rich neigh-
borhoods, poor neighborhoods, black, white, Latino; does not mat-
ter. They all have classrooms. They have computer labs. They have
libraries. They have gyms. Some have pools. They should be open
to the community.

So we have proposed a $100 million increase in our 21st Century
Community Learning Centers money. We have not talked today yet
about our School Improvement Grants to turn around low-per-
forming schools. Almost every single one is doing creative things to
extend hours and to bring in the community and open their doors
longer. There are a number of States and districts working with an
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outside nonprofit—I can get you additional information—that are
really trying to build an evidence base around what this is doing
to improve student achievement, so there is some outside leverage
we are getting there.

And particularly in disadvantaged communities, sometimes you
have to serve kids three meals a day. School is a great place to do
that. And so please challenge me and push me to find more ways
to be creative to do that, but it is a movement that I think is mak-
ing a real difference in the students’ lives.

Very quickly, that push is very hard in Chicago. One of the bene-
fits I did not fully realize was that we saw mobility go down. So
these are very poor kids who are moving and often every month
staying one step ahead of the landlord. But because those schools
are open longer hours, their families found a way to give back be-
cause it was making a difference. And in many of the urban areas,
mobility is very high, unacceptably high. So there are lots of bene-
fits, not all of which are obvious.

[The information follows:]
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. SCHOOL IMPROVEMENT GRANTS AND
215" CENTURY COMMUNITY LEARNING CENTERS

The Department has supported efforts to creatively and constructively engage
local communities to help expand learning time in our nation’s schools. Two key Federal
programs in this area have been School Improvement Grants (SIG) and 21% Century
Community Leaming Centers (21" CCLC). States, school districts, and nonprofit
organizations are beginning to build an evidence base around how these activities help
drive gains in student achievement.

The Department has released an early snapshot of student performance data at
schools that have received SIG program funds, a key component of the Department’s
blueprint for helping states and districts turn around the nation’s lowest-performing
schools.

These early findings showed positive momentum and progress in many SIG
schools:

e Schools receiving SIG grants are improving. The first year of data show that
two-thirds of schools showed gains in math. And, two-thirds of schools
showed gains in reading.  Another third of SIG schools had declines in
achievement, a not surprising finding given the steep institutional challenges
that these schools face.

s A larger percentage of elementary schools showed gains than did secondary
schools, suggesting that it is easier to improve student performance at a young
age than to intervene later. Seventy-percent of elementary schools showed
gains in math, and seventy-percent showed gains in reading.

¢ Some of the greatest gains have been in small towns and rural communities.

The Department, through the Institute for Education Sciences (IES), is also
conducting a long-term, rigorous evaluation that will compare schools receiving SIG
funds to similarly situated schools that did not receive SIG funds. Moreover, at least one
rigorous study, by Professor Thomas Dee at Stanford University, has already found

Y U.S. Department of Education Releases Early Snapshot of School Improvement Grants Data, November
19, 2012, http://www ed.gov/news/press-releases/us-departiment-education-releases-early-snapshot-school-
improvement-grants-data. The SIG snapshot focuses on proficiency rate changes in the first year of SIG
implementation, from 2009-10 to 2010-2011 in SIG-awarded Tier I and Tier II schools. It covers just over
730 (approximately 90 percent) of the 831 SIG-awarded Tier I/II schools in the program’s first cohort. Not
included were fall-testing states and the very small number of closed schools. However, because this
snapshot covers only a single year of SIG implementation, and because many factors contribute to student
proficiency rates, it is too early to establish a causal connection between SIG funds and school
performance.




201

positive results in SIG schools as compared to similarly situated schools that did not
receive SIG funds.”

The literature on expanded learning time (ELT) also suggests that it can be an
effective strategy to help improve student achievement, particularly where it is
implemented well.

Dobbie and Fryer (201 1),3 for example, found that New York City charter schools
that added 25 percent or more instructional time compared to traditional public schools
have annual gains that are higher in mathematics than those that did not add instructional
time. Similarly, Hoxby, Murarka, and Kang (2009)* found a significant positive
association between charter school effectiveness and a longer school year. In an earlier
report from the same study, Hoxby and Murarka® estimated “that schools with years that
are 10 days longer are associated with average student achievement that is 0.2 standard
deviations greater.” The authors noted that longer school year policies tended to go along
with longer school days and Saturday school, so the gains couldn’t necessarily be
attributed to the longer school year alone. Fryer (201 1)° also found that Houston’s ELT
initiative (which included a high dosage of tutoring, among other components) had
positive effects on student achievement in mathematics and reading in nine of the lowest-
performing schools in the city.

In a comparison across countries, Lavy (2010Y found that differences in
instructional time were closely associated with students’ achievement on the 2006
Program for International Student Assessment (an international test of 15-year-old
students conducted by the Organization for Economic Cooperation and Development).
The author also indicated that additional instructional time was more effective in
countries that implemented school accountability measures or that gave schools
autonomy in budget and personnel decisions. {An earlier study by Baker et al. (2004)°

I Dee, T., School Turnarounds.: Evidence from the 2009 Stimulus, National Bureau of Economic Research
Working Paper 17990, April 2012. hitp://www .nber.org/papers/w17990.pdf.

* Dobbie, W., and R. Fryer Ir., Getting Beneath the Veil of Effective Schools: Evidence from New York City,
National Bureau of Economic Research Working Paper 17632, December 2011,
hitp://www.nber.org/papers/w 17632 pdf

* Hoxby, C., S. Murarka, and 1. Kang, How New York City's Charter Schools Affect Achievement, New
York City Charter Schools Evaluation Project, September 2009.
hitp://www.vanderbilt.edw/schoolchoice/documents/092209 _newsitem.pdf

* Hoxby, C., . Murarka, New York City Charter Schools: How Well Are They Teaching Their Students?,
Education Next, Surnmer 2008. http://educationnext.org/files/ednext_20083_54.pdf

® Fryer, R., Injecting Successful Charter School Strategies into Traditional Public Sehools: Early Results
from an Experiment in Houston, National Bureau of Economic Research Working Paper 17494, October
2011. http:/www.nber.org/papers/w17494.pdf

" Lavy, V., Do Differences in Schools’ Instruction Time Explain International Achievement Gaps?
Evidence

from Developed and Developing Countries, National Bureau of Economic Research Working Paper 16227,
July 2010, Revised September 2012, http://www.nber.org/papers/w16227.pdf.

¥ Baker, D.P.,R. Fabrega, C. Galindo, and J. Mishook, /nstructional Time and National Achievement:
Cross-National Evidence, Prospects 34(3), pp. 311-334 (2004). A research brief about this article is
available online at http://www.ascd.org/publications/researchbrief/v3n 10/toc.aspx.

2
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had found no significant relationship between differences in instructional time across
countries and students” performance on international assessments.)

It is clear, however, that more experimental research is needed to build evidence
about best practices in implementing ELT programs. The Department, through IES, is
conducting an evaluation on the implementation of ELT programs in States that received
the authority, under ESEA flexibility, to use 21" CCLC funds to support ELT during the
school day. This IES study, which began in fall 2012, will look at how States are
planning to use 21% CCLC funds to support ELT, how States define eligible ELT
programs, what process States use for awarding 21% CCLC funds to districts, and how
States plan to monitor districts’ use of funds. Interviews of the 21% CCLC State
coordinators will oceur in summer 2013.°

® The descriptive report on States” ELT plans will be announced on hitp:/ies.ed.gov/neee/.

3
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FULL-SERVICE SCHOOLS AND ACADEMIC ACHIEVEMENT

Mrs. Lowey. Well, I just want to thank you so much, and I see
my time is almost up, because this program is not provided with
dedicated funding in the President’s budget and I would love to
bring you to Port Chester, New York, to see what these kids are
doing because of Joey Dreyfus and the community schools, and this
is a great thing.

Secretary DUNCAN. It is great stuff. Again, just do not look at one
line item. Look across the budget to see what we are doing in after-
school, Promise Neighborhoods School Improvement Grants. There
are lots of ways in which people are getting at this.

Mrs. Lowey. Well, good, and I thank you very much, and I also
know that the red light is on, that you have focused on STEM edu-
cation, and that to me is vital as well. And thank you, Mr. Chair-
man, and Madam Ranking.

Mr. KINGSTON. Dr. Harris.

PRESCHOOL FOR ALL AND EARLY CHILDHOOD STUDIES

Mr. HARRIS. Thank you very much, Mr. Chairman, and thank
you, Secretary Duncan for coming before the committee. I have a
question about a couple of the programs in the education budget.
Let me just follow-up with some of the Head Start issues, because,
you know, I sat on the Education Committee in the State Senate
of Maryland for 12 years, so I am pretty familiar with studies and
what they show and what they cannot.

Most of the studies you have mentioned are the Heckman study,
for instance, clearly, builds this foundation on the Perry study, and
the Abecedarian study, both of which are under 100 people, you
know, in the control group, 100 people in the experimental group.
Obviously, both studies, I do not think the Perry study was only
for 4-year-olds. And I know the Abecedarian study was not. It was
at birth. And actually, it was a much more intensive study. It fund-
ed a much higher level than you are suggesting here.

So you know, extrapolating that information to the—the core of
the President’s proposal in this budget I understand is 4-year-old
Head Start. Is that right?

Secretary DUNCAN. Yes, sir, absolutely.

Mr. HARRIS. Where——

Secretary DUNCAN. I am sorry, pre-K. Pre-K. It is not Head
Start. It is pre-K, 4-year-olds.

Mr. HARrIS. Okay, and that is substantial, and you are talking
about increasing the funding for that for 4-year-olds?

Secretary DUNCAN. Yes, sir.

Mr. HARRIS. But when you explain that you base it on, you know,
the Heckman study, which is not about 4-year-olds. It is about
studies that involve younger children, decades-old studies, much
higher expenditures, the Chicago study I take it is the—what is the
Chicago study? Is that the one that wasn’t even randomized, 1,500
students not randomized.

Secretary DUNCAN. Yes, sir.

Mr. HARRIS. That is not even a randomized study. So how do
you, you know, these are huge increases, and correct me if I am
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wrong, you said when I read the budget proposal, these are manda-
tory expenditures. Is that right?

Secretary DUNCAN. Yes, sir.

Mr. HARRIS. You say it is not an entitlement because I think
your testimony was that we should not consider them entitlements.
A mandatory expenditure is not really an entitlement. You know,
this is what people hate about Washington. You know, we try to
convince them that something that we put in the budget that has
to be spent is somehow not something that is, you know, it is not
an entitlement. I do not understand that.

Huge expenditure. You are justifying the expenditure on 4-year-
old education, based on studies that were either not randomized or
did not deal with 4-year-olds predominantly.

PRESCHOOL FOR ALL AND STATE MATCHING REQUIREMENT

Secretary DUNCAN. So just to be clear. So just on the funding
side to be clear, if no States want to participate we will spend zero
dollars. So there is no mandate—it is as simple as that.

Mr. HARRIS. Well, Mr. Secretary, you have worked in this busi-
ness long enough to know, as I have, that when you offer money
to the States, the States tend to create programs because there is
the promise of, correct me if I am wrong, 90 percent Federal fund-
ing in the first year?

Secretary DUNCAN. Yes, sir.

Mr. HARRIS. Why would you think a State would not want to
take 90 percent of the Federal funding?

Secretary DUNCAN. I hope they do, but they have got to have
skin in the game. Again, that is 1 year. This is a 10-year plan that
goes from 90 percent down to 25 percent. So they have to be in it
for the long haul. And I just think, again, where you have so many
children coming to kindergarten a year, a year-and-a-half behind,
is that acceptable to us as a society if we are serious about giving
children a chance to be successful?

And if we can have them enter kindergarten at a much more
level playing field, I think they have this extraordinary opportunity
to be successful. And if not, our dropout rate, which is going down,
but it is still unacceptably high, that is just going to go on in per-
petuity.

Mr. HARRIS. Mr. Duncan, but you know there are many studies
that show that if you just do this with 4-year-olds that the benefit
is evanescent?

Secretary DUNCAN. So to be the clear, our budget is focused on
4-year-olds. HHS’s budget under the Administration’s plan is fo-
cused on ages 0 to 3. So we are trying to take this comprehensively,
and again, trying to get to the kids who are the most underserved,
the most deprived entering kindergarten and say, “can we do some-
thing radically different to give them a chance at life?”

STUDIES ON BENEFITS OF PRESCHOOL PROGRAMS

Mr. HARRIS. And I am going to ask you to submit to my office
the studies that show that doing this for 4-year-olds has lifelong
benefits. Because the studies I find show that these are transient.
And I want to help because I am telling you when you sentence
someone to a poor school who is already disadvantaged when they
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come to that school in an inner city, that is a travesty in this coun-
try. But for heaven’s sake, we have to have some evidence. And I
would be much happier had you proposed a prospective randomized
study in some States, a large study to answer exactly that question
before we create yet another new large entitlement program. Be-
cause although a billion dollars is not a whole lot in some areas,
it is still a lot of money. I thank you, Mr. Chairman.
[The information follows:]
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STUDIES SHOWING THE LIFELONG EFFECTS OF ATTENDING
A PUBLIC 4-YEAR-OLD PRESCHOOL PROGRAM

The collective body of evidence is compelling — that there are significant, long-term
effects of high-quality preschool. The best studies showing the lifclong effects of early
childhoed education are based on the Perry Preschool’ and the Abecedarian Project”, both
of which were multiyear interventions (though the first cohort of Perry children attended
for just 1 year). These randomized studies clearly show the benefits of preschool, but
they were targeted interventions conducted on small samples.

However, the Chicago Longitudinal Study followed a cohort of 989 children who
attended a publicly funded early childhood program (the Chicago Child-Parent centers)
for either 1 or 2 years. These children showed (relative to peers matched on age, family
and neighborhood poverty, and participation in government programs) higher rates of
high school completion (49.7 percent vs. 38.5 percent), more years of completed
education (10.6 years vs. 10.2 years), lower rates of school dropout (46.7 percent vs. 55.0
percent), lower rates of juvenile arrest (16.9 percent vs. 25.1 percent), and lower rates of
violent arrest (9.0 percent vs. 15.3 percnet)." Additionally, an analysis of the program’s
effects from kindergarten through sixth grade on achievement, grade retention, and
special education placement found that children who had attended preschoo] for 1 or 2
years consistently outperformed comparison children on all of these indicators, and
further, that most effects (with the exception of special education placement and
kindergarten achievement) were not different for children who had 1 versus those who
had 2 years of preschool.”

'Heckman, 1. J., Moon, S. H,, Pinto, R, Savelyev, P, A,, Yavitz, A. (2009). The rate of return to the High/Scope Perry
Preschool Program. National Bureau of Economic Research Working Paper 15471.; Schweinhart, L. J., Montie, J.,
Xiang, Z., Barnett, W. 8., Belfield, C. R., & Nores, M. (2005). Lifetime effects: The High/Scope Perry Preschool study
through age 40. Monographs of the High/Scope Educational Research Foundation, 14. Ypsilanti, MI: High/Scope
Educational Research Foundation,

" Campbell, F.A., Pungello, E. P, Burchinal, M., Kainz, K., Pan, Y.; Wasik, B.H., Barbarin, O.A,, Sparling, 1.1, &
Ramey, C.T. {2012) Adult outcomes as a function of an early childhood educational program: An Abecedarian Project
follow-up. Developmental Psychology, 48(4). 1033-1043.

i Reynolds, A. 1., Temple, J. A., Robertson, D, L., & Mann, E. A. (2002). Age 21 cost-benefit analysis of the Title |
Chicago Child-Parent Centers. (2002). Educational Evaluation and Policy Analysis, 24(4 24-267-303), 264-303.;
Reynolds, AL, Temple, J.A., Robertson, D.L., Mann, E. (2001). Long term effects of an early childhood intervention
on educational achievement and juvenile arrest, Journal of the American Medical Association, 285 (18).; Reynolds, A.
J., Temple, J. A, White, B. A. B., Ou, S., & Robertson, D. L. (2011). Age 26 cost-benefit analysis of the Child-Parent
Center early cducation program. Child Development, 82(1), 379 404.

" Reynolds, A. 1. (1993). One year of preschool intervention or two: Does it matter? Early Childhood Research
Quarterly, 10, 1-31.
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Mr. KINGSTON. Mr. Honda.

Mr. HoNDA. Thank you, Mr. Chairman, and I thank you for
doing this. Welcome. I guess I am going to go off my notes, just
close it up. I guess we are talking about funding for early childhood
education. And it sounds like we are just talking about half of what
it is that we are really concerned about when we talk about the
achievement of 4-year-olds, and I agree, that we should start very
early, even before 4-year-olds, and you are saying that there is an-
other program that starts 0 to 3, and then your Department will
pick up 4 and above for early childhood education.

Research shows that early childhood education when it is done
properly, has a lifelong impact. My question is that number one,
the funding is at a matching grant between the Feds and the
States, so they do not have to do it, but if they want to do it, like
you said, they have to have skin in the game, so they have to put
up money for a matching grant. That is one.

BETTER OUTCOMES WITH CREDENTIALED PRESCHOOL TEACHERS

Two, in the research, or in the court case of Abbott v. New Jer-
sey, New Jersey was required to have preschool, is that correct?

Secretary DUNCAN. I think that is right.

Mr. HoNDA. Okay. And part of their research and part of their
effort was they found in the year 2000, that only 15 percent of
those who are dealing with young kids, preschool, were well edu-
cated for that, well-suited for that. So part of the plan was to make
sure that by 2004, there would be a greater number, which was
about 95 percent now. They had degrees, bachelor’s degrees, and
specialization in preschool, which I think is good.

And I think that your Department is also saying that we should
have a recommendation, should have training for teachers or
credentialed teachers specializing in P-3, which means preschool to
third grade. As an elementary school principal, administrator, and
teacher for 30 years, I subscribe to, I think it is about time we start
looking at specialization because children grow up differently at
different stages. And we should be prepared for their development,
both physical and neurological.

And we know that social and environmental impacts are also im-
portant. But I think that when we talk about entitlement, we just
have to be clear, this is a grant program.

Number two, there is more to it than just saying you have got
money for a certain age group. There are some requirements, I
think, that the local folks have to have, like New Jersey was re-
quired to do. So is there any data from New Jersey in terms of the
outcomes of youngsters since 2004, where they have achieved 95
percent teachers being credentialed for that age group? What kinds
of achievements have occurred across the ZIP Codes?

Secretary DUNCAN. So I need to check that one specifically, but
I think the fair question is, does just access change kids lives, or
does high quality change kids lives? And we want to have a very
honest conversation that we think it has got to be not just access.
It has got to be high quality. There have to be standards for teach-
ers. There have to be standards for training and professional devel-
opment. We have to be looking at outcomes. And to be clear, we
are not looking to invest in a status quo that is not changing chil-
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dren’s lives. The goal here is not to invest. The goal here is to give
kids a chance in life and that is what we are committed to doing.

Mr. HONDA. Through the chair, can your department provide us
information that is researched and evidence-based based, on the
questions I have asked?

Secretary DUNCAN. Yes, sir.

Mr. HoNDA. I think that that would be very helpful for us both
in all of our States. Thank you, Mr. Chairman.

[The information follows:]
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DATA SHOWING THAT CHILDREN HAVE BETTER OUTCOMES WHEN
PRESCHOOL TEACHERS ARE APPROPRIATELY CREDENTIALED

Research suggests that preschool programs with credentialed teachers lead to better
outcomes for kids, The specific effect of teacher credentials is difficult to isolate,
because most programs with higher credential requirements also have better quality in
other areas, including teacher-child ratios, facilities, and curricula.” However, programs
that have shown positive impacts on child outcomes (i.e., Perry Preschool, Oklahoma’s
universal pre-k, New Jersey's Abbott preschool, and Boston’s preschool program) require
a BA." Some research on child care centers has concluded that having teachers with
more education results in higher-quality care, and in some cases, better child outcomes,
though these studies are correlational and therefore, do not identify the unique impact of
having a BA."

' National Institute for Early Education Research (NIEER), (2011). Degrees in context: Asking the right questions
about preparing skilled and effective teachers of young children,

¥ Gormley Jr., W. T., Gayer, T., Phillips, D., & Dawson, B.{2005). The effects of universal pre-k on cognitive
development, Journal of Developmental Psychology, 41(6), 872-884.; Gormley, W. T,, Phillips, D., & Gayer, T.
(2008), Preschool programs can boost school readiness. Science, 320(5884), 1723.; Weiland, C., & Yoshikawa, H.
(2013). The impacts of an urban public prekindergarten program on children’s mathematics, language, literacy,
executive function, and emotional skills. Child Development (in press).; Barnett, W.S., Jung, K., Youn, M,, Frede, E.
Abbott Preschool Program Longitudinal Effects Study: Fifth Grade Fotlow-Up (2013). Rutgers, NJ: National Institute
Jor Early Education Research, 1-34; Schweinhart, L. I, Montie, 1., Xiang, Z., Barnett, W. S., Belfield, C. R., & Nores,
M. (2005). Lifetime effects;: The High/Scope Perry Preschool study through age 40. Morographs of the High/Scope
Educational Research Foundation, 14. Ypsilanti, MI: High/Scope Educational Research Foundation.

¥ Burchinal, M. R., Cryer D., Clifford, R. M., & Howes, C (2002). Caregiver training and classroom quality in child
care centers. Applied Developmental Science, 6(1), 2-11.; National Institute for Early Education Research (NIEER),
(2011). Degrees in context: Asking the right questions about preparing skilled and effective teachers of young
children.
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Mr. KINGSTON. Mr. Womack.
PRESCHOOL FOR ALL STATE FUNDING MATCH

Mr. WoMACK. Thank you Mr. Chairman, and thank you, Mr. Sec-
retary. I want to go back very briefly to the Preschool For All pro-
gram. And I do appreciate the reference to the term “return on in-
vestment.” I think Washington needs a much better—needs to
much better define our return on investment for the dollars that
we are spending across the spectrum of Federal outlays. But as it
concerns the State’s escalating commitment, should it participate,
and whether or not one agrees or disagrees with the mechanism in
the Federal program, the tobacco tax, cigarette tax. We can leave
that discussion for another day, but at least the Federal Govern-
ment has a mechanism for funding. What is the overall fiscal com-
mitment, State and Federal funding combined, for this program?
And then as a follow-up, can you give me an annual breakdown of
the costs and explain why, and by how much the cost sharing shifts
primarily to the States?

Secretary DUNCAN. Yeah. And we can submit this for the record,
but we start at sort of this 90/10 split. We ratchet down, States
ratchet up, and then in year 10, it is 75 State, 25 us. We can give
you a chart that walks that through, and shows each year what our
expenditure is, versus what the State’s would be. Again, we do not
know how many States would buy in, so we do not know what the
total cost would be. None of this is set in stone, so we are happy
to have conversations about whether there is, you know, a better
match or a different way to do it.

But the goal is to, repeating myself, to have States in this for the
long haul, focused on quality, and us trying to get from this three
out of ten children, poor children having access to high quality to
a much, much higher number.

[The information follows:]
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PRESCHOOL FOR ALL STATE MATCH RATE

State Match
Reduced
Regular | (Incentive)

Rate Rate
Year 1 10% 5%
Year 2 10% 5%
Year 3 20% 10%
Year 4 30% 20%
Year 8 40% 30%
Year 6 50% 40%
Year 7 75% 50%
Year 8 100% 75%
Year 9 150% 100%
Year 10 300% 250%
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EDUCATION SEQUESTER

Mr. WoOMACK. To sequestration, the sequestration of funding for
education-based programs is having quite an impact on local
schools as they attempt to meet their student needs. Since the De-
partment of Education can assign mandated spending restrictions
in ways that will minimize universal impact on schools, there are
some considerations that appear to be appropriate. For example,
and this particular question was given to me by one of my, the su-
perintendent of my largest—well, maybe not my largest district,
but certainly in the largest community in my district. And it was
the simple question of why does not the Department of Education
take funds for sequestration mainly from competitive programs, not
shared by all to save important instructional programs like Title I
and IDEA which are important to almost all school districts? And
if the bulk of funds for sequestration were taken out of competitive
grants instead of hitting the big formula programs, it would help
districts meet current challenges and impact the smallest number
of districts. Your thoughts?

Secretary DUNCAN. A couple of thoughts. First of all, we do not
have much flexibility under the sequester to move things. The over-
whelming majority of our money is not in competitive programs. It
is 84, 85, 86 percent is in formula-based, and what we have seen,
again, is some legitimate debate of, is that the right percentage?
I would just submit to you that we are seeing remarkable reform
across the country, due in part to the chance to receive competitive
resources, and many of those reforms that have taken root, have
been solid in places that did not receive a nickel. So you do not
want to lose that leverage. We do not have a lot of room to move.
But again, as I started earlier, the vast majority of our money goes
to Title I and to IDEA, and instead of saying, you know, pick one
versus the other, to me that is just a no-win situation.

SPECIAL EDUCATION MAINTENANCE OF EFFORT

Mr. WoOMACK. I know my time is running out and I have got one
final question. The sequester also causes problems with the main-
tenance of effort required with IDEA. Why not create an emergency
regulation dealing with the problems of supplement, not supplant,
and maintenance of effort in IDEA caused by sequestration?

Secretary DUNCAN. So I am happy to have that conversation, and
the maintenance of effort—the MOE stuff around IDEA is one, it
is a long conversation that I want us to be really thoughtful about,
what we do not want just to look at maintenance of effort, but what
we must do is to look at how our student outcomes are improving.
And I think, you know, it is part of how we move from sort of a
compliance mentality, to an outcome-based mentality. So a much
larger conversation beyond that. But the IDEA, and MOE stuff is
one that I have my team looking at pretty carefully.

Mr. WoMACK. Thank you, Mr. Secretary.

Mr. KINGSTON. Ms. Roybal-Allard.

FUNDING FOR HISPANIC SERVING INSTITUTIONS

Ms. ROYBAL-ALLARD. Welcome, Mr. Secretary. I would like to
begin by asking you to clarify something for me. It is my under-
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standing that the Department of Education is slated to invest $1
billion in America’s Hispanic-serving institutions for the next 10
years. And while this sounds like a lot of money, when you spread
it out over 10 years, it basically is flat funding of $100 million for
these institutions, and I am trying to understand the thinking be-
hind it and how you would justify flat funding of HSIs for the next
10 years given the growing Latino population, and the fact that
there are going to be increased numbers of Hispanic children that
will be attending college, and will depend on access to HSI?

Secretary DUNCAN. So first, I think our investment is not $100
million, but $221 million, so it would be more than $2 million over
10 years. And secondly

Ms. ROYBAL-ALLARD. I am sorry, it is $1 billion over 10 years?

Secretary DUNCAN. No, you said—I think our funding is $221-
$220.9 million, so I was a little bit off. But $221 million a year, this
year, so over 10 years, that would be $2.2 billion, not $1 billion.
So it is double what you said, just to be clear.

Ms. ROYBAL-ALLARD. Okay, no, that clarifies because when we
called the office, we used the $1 billion figure and we did not get
that clarification. So that

Secretary DUNCAN. It is in our budget document, page 60.

SAFE AND DRUG-FREE SCHOOLS PROGRAM

Ms. ROYBAL-ALLARD. Okay, thank you. As you know, current re-
search shows that adolescents who abuse alcohol or drugs are at
a greater risk of becoming both perpetrators and victims of vio-
lence. For example, one study shows that adolescents who abuse al-
cohol are three times more likely to commit violent offenses than
those who do not drink to excess. As the original author of the
Sober Truth on Preventing Underage Drinking Act, drug and alco-
hol use among teens is a very important issue to me. Therefore, I
am concerned that your fiscal year 2014 budget, once again, elimi-
nates the Safe and Drug-Free school program, which worked to
prevent drug and alcohol use among teens.

In the absence of the Safe and Drug-Free Schools program what
activities is the department funding to prevent underage drug and
alcohol use, and how will you be working with other organizations
or agencies such as SAMHSA, and the Office of Juvenile Justice
and Delinquency Prevention to address this issue?

Secretary DUNCAN. No, it is a great question and what we tried
to do was consolidate a number of small funding streams into one
larger program. We have a phenomenal leader of that effort on our
team, David Esquith, and I would be happy to have him follow up
directly with you, but not just of our resources, but across agencies
as you talked about. We have to take that very, very seriously.
That ties to school safety. It ties to bullying. It ties to dropout pre-
vention. There is lots of really important difficult issues that come
up with the kinds of kids that you are concerned about.

And so I am happy off line to sort of walk you through what we
are trying to do with our resources, but also what we are doing to
partner with sister agencies to intervene with kids who are having
problems, to try and prevent them from going down this path, and
for me it sort of fits into this broader umbrella that Congress-
woman DeLauro talked about, of what we are doing to make sure
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our kids are safe; that they have a chance to be successful, and
that their physical, and social, and emotional needs are being met.

Ms. ROYBAL-ALLARD. Well, I think the bigger issue is the fact
that the money was targeted for youth in schools. And as you ex-
pand on this and make it broader, you are actually taking away
moneys where it can be much more effective, because as you know,
our youth spend most of their time, or the largest amount of time
in the schools.

So it sounds to me that you are saying that you are no longer
targeting the schools, but that it is becoming a broader program,
which I would say is probably going to be less effective than the
current program. And that is a big concern, given that alcohol con-
tributes to the four leading causes of death among 15- to 20-year-
olds through, motor vehicle crashes, homicides, suicides, and other
injuries.

So I would like to maybe perhaps follow-up with you a little bit
more on this, because I really do think it is a major concern for our
youth that has to be addressed more directly.

Secretary DUNCAN. I am happy to do that and it is a huge impor-
tant issue, and thank you for your pushing us on that.

Ms. ROYBAL-ALLARD. Okay, and I can see that my time is almost
up, so I will wait.

Mr. KINGSTON. You have 20 seconds.

TRIO, HEP AND CAMP, AND RACE TO THE TOP SUCCESSES

Ms. ROYBAL-ALLARD. Okay, well then real quick, I think that we
can agree that the increasing number of Latino students attending
college is very exciting and encouraging. Part of this increase can
be attributed to the success of programs that have been targeted
to prepare students from low-income families to successfully com-
plete high school and apply to college.

So we have programs such as TRIO and HEP and CAMP which
are well-tested and have wonderful success rates of enabling stu-
dents to secure financial aid and complete postsecondary degrees.
However, they continue to be level funded while Race to the Top
received a $400 million increase in your fiscal year 2014 budget.

What research has the Department of Education completed that
shows the equivalent success of the Race to the Top program as
compared to TRIO and HEP and CAMP in minority communities?

Secretary DUNCAN. Those have been very effective programs, and
obviously, it is still very early on for Race to the Top. So I do not
want to make any, you know, false claims here, but what we have
seen is 46 States raise standards because of what we did. The in-
centives we put out on the K-to-12 side. We have seen more than
a dozen States do some really interesting work in the early child-
hood space, to increase access and raise quality due to our partner-
ship with HHS there. And what we are proposing is to try on the
higher ed side to try and get more States to invest in higher edu-
cation and provide some incentives there.

And the children, the young people you talked about who have
been served through, you know, TRIO, and GEAR UP and Upward
Bound. We have had 40 States cut funding to higher education,
and we know that the long-term costs there, so we are going to put
some incentives out there that States continue to invest in higher
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education so that young people are not being crushed by debt. We
think that is the right thing to do.

We would love in a better budget climate to be putting a lot more
money into everything, and that is not the reality of our situation,
and we want to continue to drive systemic change around the coun-
try.

Ms. ROYBAL-ALLARD. Okay, well just in closing, if I could just say
since you do not have the research showing the success rate, I
would suggest that then maybe, we need to have a more balanced
approach in investing between these programs until we do have the
research and we do not disadvantage these other successful pro-
grams.

Secretary DUNCAN. I hear that, and just so everyone is very, very
clear our budget is

Mr. KINGSTON. Okay, the chair miscalculated that 20 seconds.
Mr. Joyce.

Mr. JoYCE. Thank you, Mr. Chairman.

FUNDING FOR PROJECT SERV GRANTS

Secretary Duncan, first, thank you for the phone call yesterday,
and it caught me off guard in that I was remiss in not thanking
you exactly, because February 27th of last year I was a prosecutor
in a school shooting, and my predecessor, Steve LaTourette,
reached out to you directly, and you provided a grant to help with
the school emergency response——

Secretary DUNCAN. SERV Grant.

Mr. Joyce. SERV Grant, which is helping our school district this
year for $56,000 to have a law enforcement presence there, because
as you know, it is not just the day of the shooting. It carries
through, and it tore the fabric of the community and a county at
one time. But also going to this year, getting the kids back to
school, and I thank you for that personally because I did not have
the opportunity yesterday.

In that light, can you tell me in your 2014 budget where we
stand on that grant process? Is that funding going to be increased
going forward?

Secretary DUNCAN. On SERV?

Mr. JOYCE. Yes.

Secretary DUNCAN. We keep discretionary resources there to
make sure that where we have tragedies, we have the ability to
help out, and we have always had the ability to help out. So we
feel good about where that is at and a $5 million increase.

Mr. JOYCE. And the ability to go forward, obviously, the concern
was the school year 2012-2013, going forward.

Secretary DUNCAN. No, we are in it for the long haul. I would
be happy to follow up with your superintendent, but where districts
have gone through this kind of trauma, we try and stay with them.

FUNDING FOR SCHOOL SAFETY

Mr. JoYCE. Is there anything being done to create a grant or a
program in which qualified law enforcement presence could be in
school districts? Obviously, I am not in favor of arming teachers,
while if they want to take on their second amendment rights and
learn how to carry a firearm, that is up to them. I think a qualified
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law enforcement presence is a much better position for us to be in
every school, but I realize there is also a tremendous amount of
costs, having been a prosecutor in a local school district and rep-
resented a local school district for many years.

Secretary DUNCAN. We haven’t talked about this, but not just in
our budget where there is a request for an increase ofabout $100
million, to put more behind school safety, school climate, but across
the Administration, it is more like $667 million. And I think, Con-
gressman, there is an honest conversation that needs to happen at
the local level. Should it be an armed police officer, or a school re-
source officer? Should it be a social worker or a counselor, someone
running the after-school programs? So, I think the answer is going
to vary community by community. I do not think you or I in Wash-
ington should make those calls, but we are asking through the
President’s budget asking forsignificant resources to put behind
Elaces that are looking to meet, unfortunately, a really big need

ere.

REMEDIAL EDUCATION AT THE POSTSECONDARY LEVEL

Mr. JOYCE. Moving on to another question that I have. It has oc-
curred to me whether it is a private, or a public, or community col-
lege president, everyone that I have talked to since I have taken
over in this position have said that they have to provide remedial
inath, science, and English to the kids who are entering into col-
ege.

Secretary DUNCAN. Yes, sir.

Mr. JOYCE. Where is the disconnect?

Secretary DUNCAN. Well, I would say the disconnect, frankly,
starts with our babies. The babies we have been talking about who
enter kindergarten a year, year-and-a-half behind and fall further
behind over time. And so there is no simple answer. It starts there,
and so that is why we are pushing so hard on the high-quality
early childhood piece, but I think the fact that so many States ac-
tually dummied—there is a long conversation—but dummied down
standards under No Child Left Behind to make politicians look
good. They were lying to kids, and lying to families saying they
were prepared. They were not.

I have been to communities where 60, 70, 80 percent of high
school graduates—this is not the dropouts—the graduates are tak-
ing remedial classes. They are not ready. And so the fact that 46
States, including your State, have raised standards, not an over-
night fix, but over the long haul, I think for the first time in this
country, we are going to start to tell children and families the truth
about whether they are truly college- and career-ready. Our goal is
to get out at every level, to get out of the catch-up business.

Mr. Joyce. Well, following up on what Congressman Harris was
talking about, what studies do you have to show that investing
even more money at this level is going to produce a better outcome?

EDUCATIONAL PAY-OFF OF PRESCHOOL INVESTMENTS

Secretary DUNCAN. At the 4-year-old level, we will get you the
data, but we have studies coming out of Tulsa, Oklahoma and Bos-
ton that focus not just on the 0 to 3s, but on the 4s. So I would
be happy to share all of the data, all of the studies with you.
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Mr. JOYCE. Thank you. No further questions. I yield back.
[The information follows:]
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STUDIES SHOWING THAT INVESTING IN PRESCHOOL
PRODUCES A BETTER OUTCOME

In addition to the long-term studies of early childhood interventions like Perry and
Abecedarian, many studies of State preschool programs show impressive results. For
example, children who attended Oklahoma’s universal preschool program in Tulsa
showed an additional 7 months of growth in literacy skills and 4 months in math skills
relative to children who did not attend.! And children who attended Boston’s program
grew an additional 7 months in both literacy and math, in addition to making significant
gains in important non-academic skills, including attention, inhibition, working memory,
and emotion recognition.”

{Gormley Ir., W. T., Gayer, T., Phillips, D., & Dawson, B.(2005). The effects of universal pre-k on cognitive
development. Journal of Developmental Psychology, 41(6), 872-884.; Gormley, W. T., Phillips, D., & Gayer, T.
(2008). Preschool programs can boost school readiness. Science, 320(5884), 1723.

¥ Weiland, C., & Yoshikawa, H. (2013). The impacts of an urban public prekindergarten program on children’s
mathematics, language, literacy, executive function, and emotional skills. Child Development (in press).
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SAFE AND DRUG-FREE SCHOOLS

Mr. KINGSTON. Mr. Simpson.

Mr. SiMPSON. Thank you, Mr. Chairman. I apologize for being
late. I am in a meeting of another hearing over in the Energy and
Water Subcommittee, but it is interesting to sit here and listen to
the debate between Ms. Roybal-Allard, and the questions about
drug-free schools when we have communities and States out there
trying to decriminalize the use of some drugs and so forth.

It has got to make you wonder what goes through a student’s
head. While on the one hand, we are teaching drug and alcohol-free
schools, and on the other hand, communities are trying to legalize
drugs. It is a fascinating discussion. But one question, and I think
I brought this up last year or the year before when you were here.

RURAL COMMUNITIES AND COMPETITIVE GRANT PROGRAMS

And that is a little bit of the question that Representative
Womack was getting at, and that is, the formula versus competi-
tive grants. During last year’s competitions for Upward Bound and
Upward Bound math, science students under the TRIO programs,
your agency imposed several competitive preference priorities that
had the substantive impact of disadvantaging applicants from rural
States.

For example, no high schools in the entire State of Idaho quali-
fied under the persistently low-achieving priority. Looking across
the agency as you move toward, and I think your budget proposes
that, we have only had 1 day to look at it, but moves to a more
competitive grant——

Secretary DUNCAN. A tiny change.

Mr. SiMPsSON. Tiny changes, but it is moving in that direction,
looking across your agency, in what ways are you safeguarding
against those initiatives that have the unintended consequences of
hindering applicants from rural communities?

Secretary DUNCAN. It is a great question.

Mr. SiMPsON. That is why I asked it.

Secretary DUNCAN. We can walk through program by program,
and we tried to work very, very hard here, and we haven’t always
done it perfectly. But I think I can show you what we have done
through the Promise Neighborhoods initiatives, and through the
Investment Innovation Fund. We are seeing some fantastic work
going on there. I would be happy to sort of walk you program
through program what we have done to incentivize rural participa-
tion.

And there is actually some pretty fascinating work going on,
whether it is in Appalachia or whether it is on Native American
reservations, that we feel proud to support. But please continue to
hold us accountable for making sure, and we haven’t talked about
the PROMISE Zones. We want to do more of this. The President
talked about it in the budget, talked about 20 communities. If we
do 20 communities, those 20 communities have to represent the en-
tire country. And please hold us accountable to making sure that
at the end of the day they do.
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INDIAN EDUCATION

Mr. SIMPSON. One other subject and you just brought it up, I
chair the Interior Subcommittee. We fund the Bureau of Indian Af-
fairs and the BIE in that appropriation bill. Frankly, we do a ter-
rible job in Indian education in this country. When you look at the
number of schools that have been built and so forth, and the condi-
tion. I have been on some reservations where literally, and I do not
mean this to sound as patronizing or anything, but I would not
send my dog to some of those schools. They are in such disrepair,
and in fact, dangerous situations.

I would hope you would be willing, and we have looked at, and
talked about whether the BIE ought to be under the Department
of Education, because Interior does not do a very good job, and I
know that is a touchy subject. But we have got to do a better job
and I know that my staff has been working with the Education and
Workforce Committee staff trying to look at how we might be able
to revamp. Any ideas you have on how we can improve the quality
of education that our Native Americans receive would be vitally im-
portant?

Secretary DUNCAN. It is a travesty what we are doing for far too
many of our Native American children. I have lots and lots of
thoughts on this. We are all in. We will do whatever we can and
would like to talk in a very substantive way with you. I have seen
what you have seen. I have never seen that kind of desperation
and poverty. I was at one native school where they literally cannot
recruit enough teachers. They cannot get enough teachers, so half
of their teachers come from the Philippines each year. And again,
the kids who need the most help get the least qualified, the least
experienced and we wonder why we have 50, 60, 70 percent drop-
out rate. So I would love to talk very seriously, and our team has
lots of thoughts. We have worked with Interior, but are we doing
the right thing for these children in these communities? Not even
close.

Mr. SiMPsSON. Well, I appreciate that and I will get our staff from
the Interior Committee and come down to your offices and sit
down, and maybe can we have a discussion about what we ought
to do, what options we have of trying to improve the quality of edu-
cation for these

Secretary DUNCAN. It is not about who is in charge, or who is
what; the question is, how do we do a dramatically better job of
helping these young kids have a chance at life.

Mr. SIMPSON. I appreciate that. Thank you.

Mr. KINGSTON. Ms. DeLauro. Well, Mr. Fleischmann is not
ready.

ADMINISTRATION OF HEAD START PROGRAM

Ms. DELAURO. Okay, fine, thank you. Thank you Mr. Chairman.
Just to make a couple of points. First of all, the Department of
Education, as I understand it, does not fund the Head Start pro-
gram. That is under the jurisdiction of HHS.

Secretary DUNCAN. Yes, ma’am.
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Ms. DELAURO. The other thing is, you did the after-school pro-
gram. What did you teach? I taught modern dancing and callig-
raphy, Mr. Secretary. You were basketball, right?

Secretary DUNCAN. We tried everything. Reading, science, we
had to do it all.

Ms. DELAURO. I want to talk about the early childhood proposal,
but I do, at some point, want to get the answer to that question
on how do we provide our schools with some wherewithal to be able
to deal with the security issues that we now want them to do. But
I do not want to run out of time on the proposal here.

Secretary DUNCAN. Quickly, $112 million in our budget, $667
million across the administration. I am happy to provide details on
this, so a very significant ask.

PRESCHOOL DEVELOPMENT GRANTS

Ms. DELAURO. Let’s talk about that. It was a big problem with
our superintendents. Early childhood, applaud the Administration
for a bold proposal, a wise investment in our economy, and for our
kids. And but I have—what I want to do is I have got three ques-
tions. I am going to be succinct, and I want to kind of do them one
at a time so that we get to it. This is about, the first one is about
the $750 million for Preschool Development Grants. This is discre-
tionary?

Secretary DUNCAN. Yes, ma’am.

Ms. DELAURO. Now, the budget describes the purpose of the
grants to build State capacity for actually standing up or signifi-
cantly expanding pre-kindergarten availability and access.

Let me ask you about the ideas here. Do we assist States that
are not yet prepared to meet the conditions for mandatory pre-
school funds helping them to get caught up so that they can take
advantage of the grant program, or will the grant serve as com-
plementary funding for States that are already in a position to
qualify for the allocation? If it is the latter, why isn’t it being fund-
ed on the mandatory side?

PRESCHOOL FOR ALL

Secretary DUNCAN. I think it is more of the former than the lat-
ter, but I would be happy to talk further about that.

Ms. DELAURO. Okay, fine. Second, 80 percent of parents of young
kids are working or in school. Childcare and Head Start programs
try to provide full-day educational care. Many State pre-K pro-
grams are offered for only 2 to 3 hours a day.

How will the needs of children and families for high quality full-
day, full-year care be met by the pre-K for all initiative?

Secretary DUNCAN. Not only are we trying to do more full-day
pre-K, what we haven’t talked about is where States are doing a
good job on the pre-K side. They could use some of their money to
expand full-day kindergarten where kindergarten is half day. So
we are trying to again link this, and whether it is, again, working
families, or just having the kids who are the furthest behind have
more time with professionals in front of them every single day, that
is the goal. So high quality, a full-day pre-K and again, our re-
sources can help States get full-day kindergarten as well.
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Ms. DELAURO. Now, that leads me to the third piece because we
know about how the early learning opportunities for 0 to 3, signifi-
cantly impacts brain development, later academic success, and life
success.

Now, do I understand that the Administration believes that the
investment in the proposed pre-K initiative will enable the re-
allocation of other Federal resources to high-quality programs fo-
cused on children 0 to 3?

How do you envision that transition unfolding, and over what
timeline will it occur?

Secretary DUNCAN. So we should walk through those details, but
this is, the goal is not to take from the age group 0 to 3 to help
4-year-olds. The goal is to dramatically expand 4, but also expand
0 to 3, and working with Kathleen Sebelius, she has been a great
partner. We have a chance to dramatically expand access, particu-
larly for families that have historically struggled to have these
kinds of opportunities. So this is a rising tide lifts all boats. This
is not robbing Peter to pay Paul.

Ms. DELAURO. Okay, thank you. And I am hoping that we will
have further conversations on this.

SCHOOL IMPROVEMENT GRANTS

School Improvement Grants, increase of $125 million for turn-
around capacity. I have liked this focus because it goes to our low-
est-performing schools. And we know that proving academic out-
comes includes preparing all students for college and career. This
question is on struggling school’s ability to address noncognitive
factors, engagement motivation, self-regulation, challenges with
kids who experience a high stress of poverty. Has the Department
examined these issues, these noncognitive factors, and what plans
do you have to strengthen investments like the School Improve-
ment Grants to address those high poverty, noncognitive needs?

Secretary DUNCAN. So what we try and do with the School Im-
provement Grants is give communities and schools a lot of discre-
tion as to how to use those resources. And many of them are work-
ing, again, more social workers, more counselors, more mentors,
but so lots of creativity there. We can give that to you. But this
whole idea around noncognitive skills, resiliency, grit, long-term
thinking. This is hugely important to young peoples’ success and,
you know, people come from difficult communities. Assess the kind
of kids I worked for

Ms. DELAURO. It is the same as assessing the academic, and as-
sessing the noncognitive.

Secretary DUNCAN. Again, there is a ton of interest on our staff.
There is lots of emerging interest around the country. Paul Tough
has done some fantastic work here. We have brought in some out-
side experts to help inform us. You have some schools and some
districts starting to do some really creative things and trying to
measure this, and are they, you know, helping students improve
these skills.

As a country, I think we are in our infancy and do not begin to
understand how important this is, and we want to accelerate the
information and the knowledge-gathering, the knowledge base in
this area. It is hugely important.
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Ms. DELAURO. Thank you. My time is up. Thank you, Mr. Chair-
man.

ESEA REAUTHORIZATION AND PROGRAM CONSOLIDATIONS

Mr. KINGSTON. Mr. Secretary, on the Elementary and Secondary
Education Reauthorization Act, you have proposed a number of
consolidations of duplicative programs, and that reauthorization
has been outstanding since 2008. And I was wondering if you
would submit those proposals to us and support an amendment to
our bill that would consolidate those?

Secretary DUNCAN. On reauthorization, we, you know, stand
ready, willing, and able to fix the law, and to fix it together, and
we are meeting with Senate leadership next week actually.

Mr. KINGSTON. Well, no, that is not my question.

Secretary DUNCAN. Okay.

Mr. KINGSTON. Would you submit that list to us and support us
putting it on this bill?

Mr. SKELLY. We certainly have the list, Mr. Chairman, of all of
the programs that would be consolidated under the act, and if you
wanted language, we could provide the best technical assistance on
how to do that. We would certainly want to have all of the money
retained in our programs and the flexibility to spend it in better
ways.

[The information follows:]
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PROGRAMS PROPOSED FOR CONSOLIDATION IN
THE FY 2014 PRESIDENT’S BUDGET REQUEST

The Department of Education’s budget request for fiscal year 2014 includes a number of
proposed consolidations and eliminations of existing programs. Most of these programs
would be consolidated under the Administration’s proposal for reauthorization the
Elementary and Secondary Education Act (ESEA), which is designed to reduce
fragmentation in Federal education funding streams, eliminate duplicative authorities,
lower administrative costs, improve management and program accountability, and
provide States, local educational agencies, and schools with greater flexibility in the use
of Federal education funds to meet State and local needs. The Administration’s proposed
consolidations of ESEA programs are contingent on the creation of a consolidated
program structure that will enable the Department to better target Federal education
dollars on the reforms that are needed to help improve student outcomes in the Nation’s
schools.

The 2014 request also would eliminate two programs authorized under the Rehabilitation
Act (RA) and two authorized by the Higher Education Act (HEA). The following list
shows the programs proposed for consolidation or elimination as well as the statutory
authority and the fiscal year 2012 budget authority for each program.

Program (2012 BA in millions)

Advanced Placement (ESEA Title [, Part G) ocvucervceenrcii e $30.1
Arts in Education (ESEA Title V, Part D, Subpart 15).... 25.0
Charter School Grants (ESEA Title V, Part B, Subpart 1)......ccovninninnninn, 254.8
Credit Enhancement for Charter School Facilities (ESEA Title V, Part B, Subpart 2... e
Elementary and Secondary School Counseling (ESEA Title V, Part D, Subpart2....... 523
High School Graduation Initiative (ESEA Title I, Part H)...ooocoooe o 48.8
Impact Aid Payments for Federal Property (ESEA Title VIII, Section 8002).. 66.9
Improving Teacher Quality State Grants (ESEA Title I, Part A)................. . 2,466.6
Mathematics and Science Partnerships (ESEA Title Il, Part B) coccovevvvrinccoeicnccnnenn. 149.7
Vocational Rehabilitation Migrant and Seasonal Farm Workers (RA, Section 304)..... 1.3
Model Transition Programs for Students with Intellectual

Disabilities into Higher Education (HEA Title VII, Part D, Subpart 2} .......ooccene. 11.0
Physical Education Program (ESEA Title V, Part D, Subpart 10)........cccoooevnivinnnne 78.7
Ready-to-Learn Television (ESEA Title 11, Part D, Subpart 3) oo 27.2
Safe and Drug-Free Schools and Communities National Activities (ESEA Title V,

Part A, Subpart 2, Sections 4121 and 4122 ... e 64.9
Striving Readers (ESEA Title I, Part E, Section 1502)...c.ccccoicrnviivccrnnniceconncncens 159.7
Supported Employment State Grants (RA Title VI, Part B) ... 29.1
Teacher Incentive Fund (ESEA Title V, Part D, Subpart 1) ... 299.4
Teacher Quality Partnership (HEA Title IL, Part A) c.coovorvv v veecerecnnesons 42.8
Training for Realtime Writers (HEA Title VHL Part 8) ..o, 1.1

Transition to Teaching (ESEA Title II, Part C, Subpart 1, Chapter B)......oooevnnncnne 26.1
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SCHOOL BREAKFAST AND LUNCH PROGRAM

Mr. KINGSTON. Well, I am glad you mentioned that. As you
know, USDA operates two enormously expensive programs under
your roof, the school lunch and school breakfast program. The
school lunch program has a 16 percent error rate. Are you an
aware of that?

Secretary DUNCAN. Am I aware of 16 percent? I am very familiar
with the program, but

Mr. KINGSTON. Sixteen percent, a cost of $1.7 billion, and a lot
of it is clerical errors and qualifications. I mean, it is not even, it
is just plain sloppiness, and incompetency. School breakfast, do you
know what their rate is for that?

Secretary DUNCAN. I do not.

Mr. KINGSTON. What would you say would be acceptable, and
this is not a trick question here. It is 25 percent.

Secretary DUNCAN. Whatever it is, I assume it is too high.

Mr. KINGSTON. Twenty-five percent. Now, you know, because it
is a small program, it is only as Doc Harris said, $705 million. But
to me, as we talked about resources on two programs that are not
in danger if you go after their error rate, it is just incredible to me
that we are not going after it.

And yet, as Rose and I have served on the Ag Committee, we
know that there has been resistance to it. I think, in my opinion,
for political reasons, but I would think that that would be some-
thing that you would be able to join us in the effort to crack down
on it. Because that is a big pot of money.

Secretary DUNCAN. I have a great working relationship with Sec-
retary Vilsack, and there is no one more committed than he, and,
you know, to make sure the kids that need to be fed are being fed,
to make sure we are not wasting money. I think we can all share
those. I do not know the details. I know our team has been working
with his team on this, but I am happy to participate in any way.
I just think, again, the idea of feeding kids breakfast, lunch, and
frankly, not everyone would agree with me, I would add dinner for
certain kids.

Mr. KINGSTON. That is not the discussion. The discussion is a 25
percent error rate should be an outrage when we have every dollar
we spend, $0.42 is borrowed and a national debt that is 100 per-
cent of our GDP.

Secretary DUNCAN. We are happy to participate.

Mr. KINGSTON. And this administration is asking for more
money. And so I mean, to me, it is, you know, we need to go after
that. Let me ask you another question.

Ms. DELAURO. Let’s add the crop insurance to that list as well,
Jack.

PAY FOR EDUCATORS AND TEACHER EFFECTIVENESS

Mr. KINGSTON. I would certainly look for your amendment on
that. And here is my question to you. Should a kindergarten teach-
er with a Ph.D. or a Master’s Degree get paid more than a kinder-
garten teacher without one? This is a very philosophical direction
here.
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Secretary DUNCAN. And the kindergarten part of it adds a level
of nuance there. I think we need to have highly-educated, highly-
trained teachers. I want to see what impact they are having on stu-
dent learning. Are students improving? And if you have a Ph.D.,
but your kids are falling further and further behind, I am not in-
terested in that. If you have a Ph.D. and your kids are improving
every single year, that is very interesting to me.

Mr. KINGSTON. And then link it to that Ph.D. And the question,
as the son of a college professor and the brother of one, knowledge-
base remuneration, is a huge, almost esoteric science. And I know
that on the Race to the Top, it is one of the things you have tried
to figure out also. In 1985, Georgia passed quality basic education
which actually provided teachers with a career ladder, and a lot of
it was further education that you got paid more, but there is not
necessarily a guarantee result difference.

And I know in college, I had a chemistry professor who was a
Nobel Prize finalist. He was a horrible teacher. He could not get
his head out of the protons and neutrons that he was so familiar
with. And then I had another teacher who was just, you know, a
regular guy, really great teacher.

Secretary DUNCAN. Yeah.

Mr. KINGSTON. And I know it is hard to put whether it is a
teacher or a preacher, you know, a metrics on knowledge-based re-
muneration, but I know that you have been trying to do that, and
I have run out of time, but I think it is something that I just want
to pursue you to get the fog out of it, try to put some serious
metrics in 1t, and I know that you have—this is not something you
have not tried already.

Secretary DUNCAN. Just quickly, you have to look at multiple
measures. You have to look at, are students improving? Just quick-
ly, something that we do not do almost anywhere in the country,
Mr. Chairman, is we do not identify that talent, and then we do
not encourage the best talent to go to the most underserved com-
munities. And that is a huge, huge inequity that is very concerning
to me. And I do not think people are serious yet as a country about
figuring out how the kids who need the most help get those super-
stars all the way through their academic career.

Mr. KINGSTON. Ms. Roybal-Allard.

FUNDING FOR HISPANIC-SERVING INSTITUTIONS

Ms. ROYBAL-ALLARD. Mr. Secretary, I would like to go back to
our early exchange regarding HSIs. I have gotten clarification on
where the discrepancy is.

As you know, our role on the Appropriations Committee is to
deal with discretionary program funding. So that is where I am
getting that figure of $109 million per year. The figure that you
cite of $220 million includes $110 million contribution from the
mandatory side of the budget that is funded through SAFRA. So
the question stands as to your proposal to freeze discretionary
spending for HSIs at just $109 million per year in light of the
growing Latino population and the fact that more children, Latino
children will be coming of college age.

Secretary DUNCAN. No, again, it is a fair question. To be clear,
we are not looking to freeze it because of the 5 percent cut in se-



227

quester. We are trying to add that 5 percent back, so there has
been a cut and we are trying to get that money back in.

But how we help minority serving institutions, the HSIs, and
HBCUs, is something that is hugely important to us. Hopefully you
have seen in the Pell Grants, we will get you the additional num-
ber of Latino students having access to Pell Grants, which is a
really big deal, but we have to make sure that we are supporting
our minority-serving institutions and we want to do everything we
can to see them not just survive, but thrive.

Ms. ROYBAL-ALLARD. Right. And those institutions are also grow-
ing. So perhaps we can talk about this a little bit more after the
hearing.

Secretary DUNCAN. Absolutely.

WAIVER FOR LOS ANGELES UNIFIED SCHOOL DISTRICT

Ms. ROYBAL-ALLARD. As you know, the State of California ap-
plied for a waiver to have more time and flexibility to appropriately
meet the No Child Left Behind standards. Unfortunately, the re-
quest was rejected, so as a result, the Los Angeles Unified School
District, along with eight other school districts, have formed a coa-
lition which is called the California Office to Reform Education, or
CORE. They believe that they meet the requirements and have ap-
plied for a waiver to the No Child Left Behind standards.

Granting a waiver to CORE would increase accountability and
hold these districts to a higher standard than currently required.
I know that historically, these waivers have gone to States. How-
ever, given that CORE collectively represents over 1.1 million chil-
dren, which is larger than school districts in 24 States, will CORE’s
waiver be fairly reviewed, and when will you make your decision
on whether to grant such a waiver?

Secretary DUNCAN. Yeah, myself and my team have had multiple
conversations with the leaderships of CORE whether it is L.A. or
whether it is Oakland. We have tremendous respect for that leader-
ship; as you said, a million children collectively served. That is
larger than some States combined, as you know.

I do not have a time frame in which we will make a decision, but
I will give you every, 100 percent assurance that we will take a
very, very, serious look at it and judge it on its merits.

MENTAL HEALTH AND TEACHER TRAINING PROGRAMS

Ms. ROYBAL-ALLARD. All right. A few weeks ago in the wake of
the gun violence, Deb Delisle and Pamela Hyde testified on the
President’s Now is the Time Initiative that addresses mental
health needs in schools. And we have heard that part of this effort
will be the new White House project AWARE program, which is in-
tended to identify and refer for treatment 750,000 young people in
our public school system with mental illness.

I would like to revisit this topic with you a little bit, and ask you,
what role will the Department of Education play in developing
teacher training programs to help them detect and respond to men-
tal illness?

Will the training be evidence-based and standardized, and will it
take into account the unique needs of minority communities? Will
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training funds be allocated through a competitive grant program,
or will teachers and schools receive mandatory training?

HHS REQUEST FOR PROJECT AWARE

Secretary DUNCAN. Yes, so as you know, these funds will go
through HHS, and Kathleen Sebelius has been an amazing part-
ner. As you probably know, the President asked her and me to co-
chair our Administration’s work around the mental health piece of
this, which is hugely important. So I do not know those details. I
will get them to you, and any thoughts or input as to kind of the
best way to set this up will be more than welcome.

Ms. ROYBAL-ALLARD. Okay, thank you.

[The information follows:]
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PROJECT AWARE

In an effort to support the Administration’s response to the tragedy at Sandy Hook
Elementary School, HHS has requested $55 million to support Project AWARE
(Advancing Wellness and Resilience in Education) to increase awareness of mental
health issues and connect young people with behavioral health issues and their families
with needed services. The following summary is from SAMHSA’s 2014 Congressional
Budget Justification.

Project AWARE proposes two components: Project AWARE State Grants
($40.0 million) are intended to create safe and supportive schools and communities.
These grants will be braided with funds from Education and Justice to support 20 grants
to State Educational Agencies (SEAs) that will promote a comprehensive, coordinated,
and integrated program with the goal of making schools safer and increasing access to
mental health services. The SEAs will be required to partner with the State Mental
Health and Law Enforcement agencies to establish Interagency State Management
Teams, conduct environmental needs assessments, develop a State plan with an
evaluation mechanism, and develop the mechanisms to coordinate funding, service
delivery, systems improvement, and data collection. In addition, each SEA will be
required to identify three high-need Local Educational Agencies (LEAs) as pilot
communities that will receive sub-awards to implement comprehensive and coordinated
school safety and mental health programs. SAMHSA expects that these 20 State grants
will promote data driven models in 60 LEAs (reaching 1,000-1,500 schools).

The second component, Mental Health First Aid (MHFA) ($15.0 million) proposes
widespread dissemination of the Mental Health First Aid curriculum, which prepares
teachers and others to help schools and communities recognize and respond to signs of
mental illness, and supports training to reach 750,000 students to identify mental illness
early and refer them to treatment. MHFA prepares teachers and other individuals who
work with youth to help schools and communities to understand, recognize, and respond
to signs of mental illness or substance abuse in children and youth, including how to talk
to adolescents and families experiencing these problems so they are more willing to seek
treatment. The Budget proposes that $10.0 million of the Project AWARE —~ MHFA
funds will be braided with Education’s School Climate Transformation Grants
($50.0 million), as well as funds from Justice, to support competitive grants to LEAs with
the goal of making schools safer and providing mental health literacy training.
Specifically, the School Climate Transformation Grants and related technical assistance
will help 8,000 schools to train their teachers and other school staff to implement
evidence-based behavioral practices for improving school climate and behavioral
outcomes for all students. An Interagency Supervisory Team (IST) will work together to
provide oversight and guidance to both the State and local initiatives. The additional
$5.0 million proposed for MHFA will be braided with the 20 SEA grants to support
MHFA training in the 20 SEAs and 60 LEA sub-grantees implementing Project
AWARE.
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PRESCHOOL FOR ALL

Mr. KINGSTON. Mr. Alexander.

Mr. ALEXANDER. Mr. Secretary, I started my comments awhile
ago bragging about you making us feel comfortable and you turn
right around and made some of us feel very uncomfortable. When
Mr. Womack was asking about how much Preschool for All would
cost, you said, we do not know how much this is going to cost. Can
you raise our comfort level just a little bit?

Secretary DUNCAN. Sure. We have made projections, but to be
very clear, we do not know if one State will apply, or whether 50
States will apply. So our sense is that it will cost $75 billion, but
again, it will depend on how many States come to the table.

Mr. ALEXANDER. Okay. Teach for America?

Secretary DUNCAN. That is our best projection.

Mr. KINGSTON. Will the gentleman yield?

Mr. ALEXANDER. Sure.

Mr. KINGSTON. $75 billion over how many years?

Secretary DUNCAN. Ten years.

Mr. KINGSTON. Ten years. And what is your total annual budget?

Secretary DUNCAN. Well, the asking amount here is, it is just
over $70, $71.2 billion.

Mr. KINGSTON. So it is the size of your annual budget?

Secretary DUNCAN. Over ten.

Mr. KINGSTON. Yes, over ten.

Secretary DUNCAN. Yes, sir.

TEACH FOR AMERICA

Mr. ALEXANDER. Teach for America, how do you feel about it?
And is there room for the role to expand?

Secretary DUNCAN. Teach for America, has actually received a
$50 million competitive grant from us to scale up what they are
doing.

Mr. ALEXANDER. Okay. Thank you, Mr. Chairman.

Mr. KINGSTON. Would the gentleman yield just one second? On
the Teach for America, you had mentioned when I was talking to
you about getting the superstars into the higher-risk schools, that
is one of the things Teach for America does. How many of those
students, or how many of those young teachers stay in that envi-
ronment, or do they? Okay, I have done my time now, I am going
back to, you know, a more peaceful environment?

Secretary DUNCAN. Yeah, I do not have the exact numbers. Many
do stay. Not as many as probably we would all like. Many stay in
education in other forms. One thing I discovered in Chicago, did
not anticipate it, is many of my really creative next-generation
principals were TFA alums, so it was really a leadership pipeline.
Again, I did not fully anticipate those benefits, but we can get for
you from TFA exactly what

Mr. KINGSTON. I think it would be interesting, because if the idea
is we are trying to insert people on the front line of the, you know,
the big battlefront, and they are not staying, I am not sure if, you
know, is it a good idea or not. I do not know if there might be a
better way to approach it.




231

Secretary DUNCAN. I think, again, just in any good team you
have a mix of young, you know, young talent, and great veterans.
And so if it is all of the young guns, I think that is not good. But
if you have, you know, a good mix and any different environment
of company or political leadership, so it is a piece of the puzzle that
is helpful to be really clear. If we are asking TFA to solve the gap,
we are kidding ourselves.

[The information follows:]

TEACH FOR AMERICA

According to Teach for America’s (TFA) Alumni team, there are about 650 TFA
alums who have gone on to become school leaders. Of those, more than 500 are prin-
cipals and nearly 100 are school system leaders (superintendents, district leaders,
charter network managers, managers of principals, or chancellors).

Mr. KINGSTON. Ms. Lee.
MINORITY MALE DROPOUT RATE

Ms. LEE. Thank you very much, Mr. Chairman, and I apologize
for being late. I was in the Budget Committee. And I think you
know, Mr. Secretary, that many of us are concerned about edu-
cation as one of the paths for lifting individuals and families out
of poverty, for reducing crime, and really building strong commu-
nities and strong neighborhoods. And again, I am looking at the
budget from that perspective as well as your budget here.

So thank you for being here. Let me ask you a couple of ques-
tions. One, as it relates—I hope these are not redundant. One, as
it relates to African-American males, and the need for a real stra-
tegic plan that targets this pipeline to prison issue that is really
plaguing the African-American community, and it is really result-
ing in young black boys being labeled, locked up, and dis-
enfranchised at a very early age, and also a dropout rate among
African-American males which is really unconscionable.

In my district, for example, I think we have about 43 percent of
all high school dropouts in Oakland, you know, are African-Amer-
ican young boys. So I would like to know in your budget request,
and I have been looking for line items that would really strategi-
cally address this issue, and what this committee can do to support
these efforts, because these disparities have got to stop. And I
know you are very committed to that.

PELL GRANT ELIGIBILITY

And secondly, just very quickly in terms of Pell Grants and com-
munity colleges, the Ability to Benefit program, students who had
not obtained a high school diploma, but who show an ability to suc-
ceed in community colleges, they were eligible to receive Pell
Grants. Now, I guess as of last July, these students are no longer
eligible to qualify for Pell or Title, I guess it is Title IV student aid,
so could you tell me what we are doing to restore this eligibility,
and what students can do now so that they can continue with their
education?

Secretary DUNCAN. Okay, the second one first. It is a hard one.
We made some tough calls, as you know, and some tough tradeoffs
to try and really expand Pell, and we went from 6 million Pell re-
cipients, to about 9.5 million, so it is even more than a 50 percent
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increase. But that was one thing that we had to trade off, unfortu-
nately. So it is a real issue, and we have to continue that conversa-
tion and figure out how we help those young people.

IMPROVING MINORITY GRADUATION RATES

Ms. LEE. You know, 20 percent of the students at one of my com-
munity colleges now are ineligible to go to community college. You
know, they just cannot go to school anymore, so where are they?
You know, so I hope we can figure that out.

Secretary DUNCAN. No, I more than hear you. As you know, obvi-
ously, we set up the new White House initiative on the African-
American male. So this was not just the Department of Ed’s pri-
ority. This is Administration-wide.

There are a number of things that we are trying to do, as you
know. Before you got here, I talked about, and we will get you the
data, but we are seeing a reduction just in the past couple of years
from 2008 to 2011, of 700,000 fewer children enrolled in “dropout
factories.”

Obviously, a lot of those, for better or worse, are African-Amer-
ican boys, young men, who are now in a better environment. So
those dropout rates are going down. The School Improvement
Grants are a very, sort of a direct way to address the problem. We
are asking for a pretty significant increase there.

Ms. LEE. What is that?

Secretary DUNCAN. School Improvement Grants.

Ms. LEE. Okay, got you.

Secretary DUNCAN. About $659 million is our request.

Ms. LEE. Okay.

Secretary DUNCAN. But the dropout rate is going down. African-
American graduation rates are up. Real progress, but as you and
I know, still unacceptably high dropout rates and the graduation
rate is not where it should be. So a lot of hard work ahead of us,
and we need to be thinking comprehensively and again, not to keep
beating on this, but I think if we can go back to get those young
boys off to a great start in high-quality early learning, then they
will enter kindergarten ready to be successful. They will not be la-
beled and mislabeled as special education, and they will have a bet-
ter chance at life. So no one answer, but I think this high-quality
pre-K play can have huge benefits for our young boys of color.

[The information follows:]

IMPROVING MINORITY GRADUATION RATES

In 2010, the on-time high school graduation rate hit its highest level in 3 decades.
Much of this improvement is due to improvement in graduation rates among minor-
ity students, as well as to a significant decline in the number of so-called “dropout
factories:” high schools with graduation rates below 60 percent. Improved gradua-
tion rates also are contributing to increases in college enrollment.

e In 2008, less than two-thirds of Hispanic students graduated on time from high
school. Today, about three in four Hispanic high school students graduate with their
class. Because the graduation rate of Latino students rose from 2008 to 2011, an
additional 164,000 Latino students graduated on time.

e In 2008, only about three in five black students graduated from high school on
time. Today, two in three do so, resulting in an additional 83,000 African-American
students graduating on time in 2011.

e Since 2008, the number of high school dropout factories has dropped by almost
20 percent, from about 1,750 high schools to roughly 1,425 high schools. As a result,
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nearly 700,000 fewer teenagers are trapped in those high schools today than in
2008. That is a big step in the right direction.

e More than half-a-million additional Hispanic students—about 550,000 in all—
are enrolled in college today than were enrolled in 2008.

PROMISE NEIGHBORHOODS PROGRAM

Ms. LEE. In addition to the grants, how does Promise Neighbor-
hoods fit into this? Because as I look at the Promise Neighborhoods
model, I would think that would somehow coordinate with the
whole school effort on African-American males in certain commu-
nities.

Secretary DUNCAN. It is a really big piece, and again, we are ask-
ing for an increase of about $240 million, from $60 million, to $300,
so it is, you know, a big increase we are looking for there.

Going from $60, up $240, and then that is just our piece of it.
HUD, Shaun Donovan is doing a lot of work. HHS is doing work,
so this again, an Administration-wide priority, but we will focus on
some of the Nation’s most disadvantaged communities where there
has been entrenched poverty, to see if we can fundamentally
change the opportunity structure. So a direct result of our Promise
Zone Initiative should absolutely be to have young, more young
boys of color be successful and not be dropping out of school.

Ms. LEE. Okay, thank you very much. Thank you, Mr. Chairman.

Mr. KINGSTON. Dr. Harris.

Mr. HARRIS. Thank you very much. And again, I want to thank
you for your dedication to, you know, helping our young folks learn
and becoming great Americans.

FUNDING FOR D.C. OPPORTUNITY SCHOLARSHIP PROGRAM

I want to ask something that does not come under this budget.
I think comes under the Department of Education budget, but not
what this subcommittee is going to include, and that is the Oppor-
tunity Scholarship Program. That comes out of the Department of
Education budget, is that right?

Secretary DUNCAN. That is my budget.

Mr. HARRIS. That is right. Because I looked through here——

Secretary DUNCAN. I am being corrected here. Tom will give you
the right answer.

Mr. HARRIS. Go for it.

Mr. SKELLY. The budget contains enough money for D.C. Choice,
the D.C. Opportunity Scholarships to continue. We think there is
enough——

Mr. HARRIS. What level? What amount of money? It is authorized
at $20 million.

Mr. SKELLY. And there is $17 million for the new grants. The
budget includes a request in 2014 for an additional $2 million for
the evaluation and administration of the program.

Mr. HARRIS. So you could, you authorize, the authorization is up
to $20, but you are funding at $17 million. What was it funded at
last year?

Mr. SKELLY. It was approximately the same amount.
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STUDIES OF OPPORTUNITY SCHOLARSHIP PROGRAM

Mr. HARRIS. Okay, so it is the same amount, and that is exactly
what I want to get to here. Now, Mr. Duncan, last year you made
a comment that I am not sure I understand when it was left out
of last year’s budget, I think it was zeroed out, or 2 years ago, you
made a comment that we were awaiting statistically valid data.

Now, I have done studies. I have never heard the term statis-
tically valid. Exactly what does that mean?

Secretary DUNCAN. So let me, my understanding is that we need-
ed to get to about 1,700 students, if that is correct, to have—maybe
statistically valid isn’t the right technical term. You might give me
a better term. Fair.

Mr. HARRIS. Well, usually when we talk about scientific studies,
I mean, we talk about statistically significant results you know, at
a certain probability level, because I am reading from your report.
The executive summary of the report does not hedge on it. And this
is the report, you know, that was required to be done.

It does not hedge on it. And this is out of the Department of Edu-
cation, is that right?

Secretary DUNCAN. Is that from IES?

Mr. HARRIS. Yeah. It says, the program significantly improves
students’ chances of graduating from high school. It does not say,
maybe. It does not say—like it does above, it says, there is no con-
clusive evidence the OSP affected student achievement.

Secretary DUNCAN. We are talking apples and oranges. The goal
was to get it to 1,700 students so there would be a fair control.

Mr. HARRIS. Wait, wait, hold on a second. You talked about the
Perry study with 60 people. You talked about the other study with
less than 100 people justifying a $1 billion expenditure. We are
talking about a relatively, not that large an expenditure, that your
own document says significantly improved students’ chance of grad-
uating from high school. Now, I am going to assume that we think
that is a good outcome. Are we going to agree? You will stipulate
to the fact that——

Secretary DUNCAN. Absolutely.

Mr. HARRIS. Okay, and that, in fact, in the highest risk students,
the outcome improvement was 20 percent more students. The ones
from the SINI schools, the highest priority students, had a 20 per-
cent increase in their high school graduation rate.

Now, that is astounding. Again, having sat on a State education
committee, if we figured out a way to snap our fingers and say 20
percent or more of our students in our worst performing, you know,
highest priority for help, and we could achieve a 20 percent in-
crease, I mean, we would jump through hoops figuring out on you
to expand that program. So it begs the question. Why are not you
funding this at the maximum amount of %20 million?

Secretary DUNCAN. Yeah, again, just to be really clear. I think
you are confusing apples and oranges. I never said anything about
the study being statistically valid. That is not what I was saying.
I want to be clear, what I was saying is, we were trying to get to
enough students so IES could do the study and that was to get it
to 1,700.
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Mr. HARRIS. You got to walk this through. Again, I have done sci-
entific study. I know the power of studies. I understand. Was this
a significant result or not, because it was reported in this report
as a significant result, that 20 percent increase in students who
eventually got scholarships versus the ones who lost the lottery.
Was that statistically significant or not?

Secretary DUNCAN. I am happy to look at it. I do not know sit-
ting here on that.

[The information follows:]

OPPORTUNITY SCHOLARSHIPS PROGRAM EVALUATION FINDINGS

The previous evaluation of the DC Choice program found that it had statistically
significant positive impacts on high school graduation, both overall and for some
subgroups of students. Using an OSP scholarship increased the graduation rate by:

e 21 percent, overall.

e 20 percent, for students from schools in need of improvement (SINI students).

e 25 percent and 28 percent, respectively, for females and students who applied
to the program with relatively higher levels of academic achievement.

The program had no statistically significant impacts on high school graduation for
male students, those who applied to the program with lower levels of academic
achievement, and students who did not come from SINI schools.

D.C. OPPORTUNITY SCHOLARSHIP PROGRAM

Mr. HARRIS. Okay, I would love for you to get back to me, be-
cause if it was, but that is not the only effect, because if you look
what happened in the public schools, which we are now competing
with these, for these students, 24 percent reported they encouraged
greater parental involvement in school activities. Now, that is a
good thing, isn’t it?

Secretary DUNCAN. Absolutely.

Mr. HARRIS. Okay, 20 percent added tutoring or other special
services to help improve academic achievement. Now, that is a good
thing, isn’t it? And 17 percent increased school safety provisions.

Now, this does not deal with the students who left, who your
study says had a 20 percent increase in the graduation rate. These
are for the students who got left behind, had improvements in their
schools. You do not get much more of a win/win than that. And you
are only spending $7,500, now it is $8,000 a student on these
“vouchers.” And you are spending a whole lot more per pupil on the
students who lost the lottery.

Now, Mr. Secretary, the President has said, implied, we should
stop playing politics with education. And I truly think you agree.
Why in the world isn’t this program—why haven’t you requested
the maximum authorized amount for this program?

Secretary DUNCAN. A couple of things. First of all, I think our
goal should be to make every single school a school of choice, every
single public school. The vast majority of children will never have
the opportunity to take advantage of those.

I have said very publicly that where the private sector, where
philanthropy wants to help out, and the business community wants
to help out, what you have seen here in D.C., is you are seeing pub-
lic schools generally start to get better, but there is a long, long
way to go. But I just say, I cannot sleep well at night if we are
trying to help five kids and leaving 500 to drown.

Mr. HARRIS. What about those improvements in those schools
where the children were “left to drown™?
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Secretary DUNCAN. No, that is fantastic, but my point
Mr. HarRriS. That is right, it is, Mr. Secretary. My time is up.
Secretary DUNCAN. Can I finish?

Mr. HARRIS. Please, please.

Secretary DUNCAN. Can I finish?

Mr. HARRIS. Sure.

Secretary DUNCAN. I think there was improvement. I would be
very surprised if those improvements were very dissimilar to what
is going on with the rest of the D.C. Public Schools. I think you
have seen more safety, more after-school, more parental engage-
ment across the system. A long, long way to go here, but the sys-
tem is, I think, better. We can all say it is better than it was a
few years ago.

Mr. HaARRIS. Thank you very, very much. Again, thank you for
what you do for education in the country. Thank you, Mr. Chair-
man.

Mr. KINGSTON. Ms. DeLauro.

IMPACT AID FUNDING

Ms. DELAURO. Thank you, Mr. Chairman. I would like to take a
moment to discuss Impact Aid. Second year in a row, your budget
has zeroed out the Federal property program. This is for districts
that had taxed the land to provide a source of school revenue, and
now due to a Federal presence, the revenue is lost. Rationale for
zeroing out this program, and how do you see the districts im-
pacted by the elimination of the program closing shortfalls without
it adversely affecting the children attending their schools.

Also keep in mind, that these are schools that have also been im-
pacted by sequestration, and that means Title 1, IDEA is going
down. How are these schools going to continue to operate normally
without any of the Federal sources?

Secretary DUNCAN. Let me have Tom walk through the technical
side of this, and I will walk through where I want to go on it. So,
Tom.

Ms. DELAURO. I am going to just ask you this because I know
the chairman is looking at the clock, if we can move quickly, be-
cause I have got a Pell Grant question I want to get to.

Mr. SKELLY. The main difference is the program we are talking
about cutting funding for is one that is not based on the number
of students served in the district.

The other part of the Impact Aid Program, which the Budget
continues to support at about $1.2 billion, gives out money based
on the number of kids who are actually in the districts. It is a
smaller part of the program that has some different rules. So we
are making

Ms. DELAURO. The Federal property piece?

Mr. SKELLY. That is the property piece. There might be a district
that had a national park or some kind of Federal facility 50 years
ago, and it hasn’t had a property tax base for that reason. It does
not necessarily have kids in the school districts that are

Ms. DELAURO. What about some of the military establishments
where there are kids going to military schools?

Mr. SKELLY. And there are some of those, like West Point and
other areas. But we are supporting, again, over $1 billion, almost
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$1.2 billion for the Impact Aid Program that does provide money
to the districts that have a huge Federal presence in their school
districts, also.

Ms. DELAURO. So is it safe to say, because I would like to talk
further with you about this to get clarity that if there are kids in-
volved in this effort that there is no cutback there. It is on land
that is no longer——

Mr. SKELLY. To be honest, there is still going to be a cutback. It
is just making a choice that one piece of the Impact Aid Program
tends to serve students more and have more of a focus on the num-
ber of students.

Secretary DUNCAN. I think quickly, Congresswoman.

Ms. DELAURO. Well, but as I pointed out, I mean, as I pointed
out as well, and let me tell you about New Haven, Connecticut, and
it is not military establishments. Let me tell you about loss of tax
base, you know, for a whole variety of reasons, Yale University in-
cluded, that people lose that tax base, that revenue from the tax
base. What do they do to try to make up for it?

Secretary DUNCAN. I would love to continue the conversation fur-
ther. I am, like you, very, very worried about those schools and
communities that receive Impact Aid. They are getting devastated
by the sequester. They are getting hit on Title I, and IDEA. So
Tom’s explanation is absolutely accurate. But I am happy to talk
further about what we do to help these kids and communities.

Ms. DELAURO. Please, yes, I want to talk about Impact Aid.

Mr. KINGSTON. And on that follow-up, if you will yield for a sec-
ond.

Ms. DELAURO. It is not my time. It is going to be your time.

Mr. KINGSTON. It is 20 seconds. There is another pot of money
that comes from the Department of Defense, and I think that
would be relevant to her question, which I know is not you guys,
but there is another pot. So there is two main. Do you know how
big that is?

Mr. SKELLY. They are Section 6 schools, but I do not know how
much money they are getting.

FUNDING FOR PELL GRANTS

Ms. DELAURO. Okay, we should talk about this further. Pell. Pell
was growing rapidly, height of the recession, growth is stopped, the
program is costing less than it did 3 years ago. The budget resolu-
tion adopted by the House last month calls for a series of major
cuts to Pell Grants. The proposal includes various changes such as
reducing the “income protection allowances” used in computing
grant amounts for working students. The majority’s resolution also
calls for funding Pell Grants entirely through discretionary appro-
priations which would create a very serious shortfall.

What would be the consequences for the Pell Grant program or
for the students and families it assists if these proposals contained
in the House budget resolution were to be enacted?

Secretary DUNCAN. I continue to ask the question, do we want
to have the most educated workforce in the world, or are we happy
being 14th in the world? I do not think any of us here are happy
that we are 14th.
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The fact of the matter is, if we cut back on Pell, we will have
less students able to afford the chance to go to college. If we do
that, we will ultimately have less college graduates. I do not think
that is in any of our, that is not in our national interest.

Ms. DELAURO. I have one more question, which would be the last
one. Okay, I will go for it.

Mr. KINGSTON. Okay. Clearly, I had taken 20 seconds from you.
I am watching it very diligently.

SCHOOL TURN-AROUND MODELS

Ms. DELAURO. Okay, thank you very much. This is about what
we were talking about before, about the SIG grants, but this is
about poverty-related barriers to learning. You know, low-per-
forming schools are in high poverty areas.

Does the Administration have a strategy for building schools, and
educator’s ability to address the readiness challenges of these
schools, readiness challenges of children for learning, the chal-
lenges for teachers in the classroom around disruption, engage-
ment, the readiness of leaders to act against the adversity built
high performing learning environments?

You have these four models that deal with academic outcomes.
Where is the room here, and they are prescriptive in terms of how
low-performing schools have to move forward. What about the non-
cognitive factors here, and those efforts in terms of the models for
turning schools around?

Secretary DUNCAN. So, and again, I am happy to go visit schools
where you see these schools being turned around, and there are
many. And many folks thought this impossible, almost all of them
are getting those noncognitive skills, and using our resources to do
it. Social workers, counselors, mentors, longer hours, and so that
is absolutely incorporated in the models and in our use of dollars.

Ms. DELAURO. Is that, because we talked the last time that there
was going to be the allowance for the flexibility in the models that
can turn these around. Is that still operative in allowing the area
or the school district to be able to look at various—I have men-
tioned you talked about Pam Cantor’s program and turnaround.
That is one, but there are others in which we can take into account
these noncognitive factors.

Secretary DUNCAN. I will have to continue with that, but just to
be very clear, I do not think we have a successful turnaround that
is not already taking into account those noncognitive skills. That
is the only way you get to better student outcomes. So I think you
are seeing tremendous work in that area. A fair question is, can
we be doing more? But the turnaround schools I have visited, they
are all taking this into account in a very serious——

Ms. DELAURO. And there are models that are currently there
that are, I would argue, are prescriptive, allow for these noncog-
nitive factors as well as the academic side of the coin?

Secretary DUNCAN. Unquestionably, absolutely. That is the only
way you are getting better student results.

Ms. DELAURO. Thank you. Thank you, Mr. Secretary. Thank you,
Mr Chairman.

Mr. KINGSTON. Ms. Lee.
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PELL GRANTS

Ms. LEE. Thank you, Mr. Secretary. I want to call your attention
to, you have probably seen this, a Brandeis University report that
recently was released that indicated between 2005 and 2009, net
black wealth declined by 53 percent compared to a decline of 66
percent for Hispanics, and 11 percent for whites.

Much of the decline, of course, is attributable to the home fore-
closure and mortgage debacle, but this development most certainly
affected many black families’ ability to leverage their home equity
as a means of financing their children’s education, and for other
purposes.

So the increase of the maximum Pell award is really critically
important to low-income families, but as we heard earlier in many
ways, fewer families now because of this thing that, you know, be-
cause of what happened last year, are receiving Pell Grants. So in
terms of just these trends then, are you looking at this unfortunate
decline in net worth for families of color and trying to figure out
how you can help them send their children to college?

Secondly, and I want to just get these questions in real quick.
With regard to the administration’s very clear vision of doubling
college completion rates by 2020, I want to see to what extent
HBCUs are engaged in this effort, and what resources are dedi-
cated to help them help you achieve that goal in terms of are there
any strategic plans in place, benchmarks?

Also, and I have heard a lot about what is happening to these
young people, but in the Parent PLUS 