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BIG LABOR ON COLLEGE CAMPUSES:
EXAMINING THE CONSEQUENCES
OF UNIONIZING STUDENT ATHLETES

Thursday, May 8, 2014
House of Representatives,
Committee on Education and the Workforce,
Washington, D.C.

The committee met, pursuant to call, at 10:03 a.m., in Room
2175, Rayburn House Office Building, Hon. John Kline [chairman
of the committee] presiding.

Present: Representatives Kline, McKeon, Foxx, Roe, Thompson,
Walberg, Guthrie, DesJarlais, Rokita, Bucshon, Brooks, Messer,
Byrne, Miller, Scott, Tierney, Holt, Davis, Bishop, Courtney, Fudge,
Polis, Bonamici, and Pocan.

Staff present: Janelle Belland, Coalitions and Members Services
Coordinator; Ed Gilroy, Director of Workforce Policy; Benjamin
Hoog, Senior Legislative Assistant; Amy Raaf Jones, Director of
Education and Human Resources Policy; Marvin Kaplan, Workforce
Policy Counsel; Nancy Locke, Chief Clerk; James Martin, Profes-
sional Staff Member; Zachary McHenry, Senior Staff Assistant;
Daniel Murner, Press Assistant; Brian Newell, Deputy Commu-
nications Director; Krisann Pearce, General Counsel; Jenny Pres-
cott, Legislative Assistant; Molly McLaughlin Salmi, Deputy Direc-
tor of Workforce Policy; Mandy Schaumburg, Education Deputy Di-
rector and Senior Counsel; Alex Sollberger, Communications Direc-
tor; Alissa Strawcutter, Deputy Clerk; Juliane Sullivan, Staff Di-
rector; Alexa Turner, Legislative Assistant; Tylease Alli, Minority
Clerk/Intern and Fellow Coordinator; Jody Calemine, Minority
Staff Director; Melissa Greenberg, Minority Staff Assistant; Eunice
Ikene, Minority Staff Assistant; Brian Kennedy, Minority Senior
Counsel; Julia Krahe, Minority Communications Director; Brian
Levin, Minority Press Secretary; Leticia Mederos, Minority Director
of Labor Policy; Richard Miller, Minority Senior Labor Policy Advi-
sor; Megan O’Reilly, Minority General Counsel; Rich Williams, Mi-
nority Education Policy Advisor; Michael Zola, Minority Deputy
Staff Director; and Mark Zuckerman, Minority Senior Economic
Advisor.

Chairman KLINE. A quorum being present, the committee will
come to order. Well, good morning. I would like to begin by wel-
coming our guests and thanking our witnesses for joining us. We
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appreciate the time you have taken to share your thoughts and ex-
pertise with the committee.

College sports have become a favored pastime for millions of
Americans. Whether filling out a tournament bracket—never works
for me, by the way—to tailgating on a Saturday afternoon, or sim-
ply cheering on an alma mater for many fans college sports is a
way to spend time with loved ones and stay connected with old
friends. Where fans are known for their loyalty, student athletes
are renowned for their passion and talent, and look to leverage
their athletic ability in pursuit of different dreams. For some, com-
peting at the collegiate level is a step toward a career in profes-
sional sports.

For others, in fact for most student athletes, playing a college
sport is a ticket to an education they simply couldn’t access without
an athletic scholarship. Regardless of why student athletes play,
their dreams can be turned upside down by a sports-related injury.
When that happens, institutions must step up and provide the
health care and academic support the student needs. Most institu-
tions are doing just that, and standing by their athletes for the
long haul. But some are not.

No student athlete injured while representing their school on the
field should be left behind because of the misplaced priorities of a
college or university. Can the NCAA and institutions do more to
protect students? Absolutely. They can start by giving students a
greater role in shaping policies that govern college athletics. They
could also work to help ensure a sports injury doesn’t end a stu-
dent’s academic career, and find a responsible solution that will de-
liver the health care injured players may need. While promoting
change is often difficult, student athletes deserve a determined ef-
fort to address these concerns.

Does that mean that unionizing student athletes is the answer?
Absolutely not. When he signed the National Labor Relations Act,
President Franklin Delano Roosevelt declared, “A better relation-
ship between labor and management is the high purpose of this
act.” It is hard to imagine President Roosevelt thought the law
would one day apply to the relationship between student athletes
and academic institutions. Yet that is precisely where we are.

A regional director of the National Labor Relations Board re-
cently ruled football players at Northwestern University are em-
ployees of the school for the purpose of collective bargaining. The
ballots cast in an April 25 election have been impounded, pending
review by the full board. Given the track record of this NLRB, I
suspect the board will rubber stamp the regional director’s decision,
setting a dangerous precedent for colleges and universities nation-
wide. In the meantime, schools, athletic organizations, students
and the public are searching for answers to countless questions
stemming from this unprecedented ruling.

For example, what issues would a union representing college ath-
letes raise at the bargaining table? Would a union negotiate over
the number and length of practices? Perhaps a union would seek
to bargain over the number of games. If management and the
union are at an impasse, would players go on strike? Would stu-
dent athletes on strike attend class and have access to financial
aid? How would student athletes provide financial support to the
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union? Would dues be deducted from scholarships before being dis-
persed to students? Or are students expected to pay out of pocket?

We know many student athletes struggle financially. How will
they shoulder the cost of joining a union? Speaking of cost, where
will smaller colleges and universities find the resources to manage
labor unions with student athletes? A lot of institutions operate on
thin margins, and college costs are soaring. Are these schools ready
to make some difficult decisions, such as cutting support to other
athletic programs like lacrosse and field hockey, or even raising
tuition? And finally, how will other NLRB policies affect your high-
er education system?

Are college campuses prepared for micro unions and ambushed
elections? Are administrators equipped to bargain with competing
unions representing different athletic programs? Will students be
able to make an informed decision about joining a union in as few
as 10 days, while attending class and going to practice? These are
tough questions, and they should be discussed before students and
administrators are forced to confront a radical departure from long-
standing policies. We share the concerns of players that progress
is too slow, but forming a union is not the answer. Treating stu-
dent athletes as something they are not is not the answer.

The challenges facing student athletes should be addressed in a
way that protects the athletic and academic integrity of higher edu-
cation. The recent NLRB decision takes a fundamentally different
approach that can make it harder for some students to access a
quality education. I strongly urge the Obama board to change
course, and encourage key stakeholders to get to work.

I look forward to today’s discussion, and will now recognize the
senior Democratic member of the committee, Mr. George Miller, for
his opening remarks.

[The statement of Chairman Kline follows:]

Prepared Statement of Hon. John Kline, Chairman, Committee on
Education and the Workforce

Good morning. I'd like to begin by welcoming our guests and thanking our wit-
nesses for joining us. We appreciate the time you've taken to share your thoughts
and expertise with the committee.

College sports have become a favored pastime for millions of Americans. Whether
filling out a tournament bracket, tailgating on a Saturday afternoon, or simply
cheering on an alma mater, for many fans, college sports is a way to spend time
with loved ones and stay connected with old friends.

Where fans are known for their loyalty, student athletes are renowned for their
passion and talent and look to leverage their athletic ability in pursuit of different
dreams. For some, competing at the collegiate level is a step toward a career in pro-
fessional sports. For others — in fact, for most student athletes — playing a college
sport is a ticket to an education they simply couldn’t access without an athletic
scholarship.

Regardless of why student athletes play, their dreams can be turned upside down
by a sports-related injury. When that happens, institutions must step up and pro-
vide the health care and academic support the student needs. Most institutions are
doing just that and standing by their athletes for the long-haul, but some are not.
No student athlete injured while representing their school on the field should be left
behind because of the misplaced priorities of a college or university.

Can the NCAA and institutions do more to protect students? Absolutely. They
could start by giving students a greater role in shaping policies that govern college
athletics. They could also work to help ensure a sports injury doesn’t end a student’s
academic career and find a responsible solution that will deliver the health care in-
jured players may need. While promoting change is often difficult, student athletes
deserve a determined effort to address these concerns.
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Does that mean unionizing student athletes is the answer? Absolutely not. When
he signed the National Labor Relations Act, President Franklin D. Roosevelt de-
clared, “A better relationship between labor and management is the high purpose
of this Act.” It’s hard to imagine President Roosevelt thought the law would one day
apply to the relationship between student athletes and academic institutions, yet
that is precisely where we are.

A regional director of the National Labor Relations Board recently ruled football
players at Northwestern University are “employees” of the school for the purpose
of collective bargaining. The ballots cast in an April 25th election have been im-
pounded pending review by the full board. Given the track record of the Obama
NLRB, I suspect the board will rubber stamp the regional director’s decision, setting
a dangerous precedent for colleges and universities nationwide. In the meantime,
schools, athletic organizations, students, and the public are searching for answers
to countless questions stemming from this unprecedented ruling.

For example, what issues would a union representing college athletes raise at the
bargaining table? Would a union negotiate over the number and length of practices?
Perhaps the union would seek to bargain over the number of games. If management
and the union are at an impasse, would players go on strike? Would student ath-
letes on strike attend class and have access to financial aid?

How would student athletes provide financial support to the union? Would dues
be deducted from scholarships before being disbursed to students? Or are students
expected to pay out of pocket? We know many student athletes struggle financially.
How will they shoulder the cost of joining a union?

Speaking of costs, where will smaller colleges and universities find the resources
to manage labor relations with student athletes? A lot of institutions operate on thin
margins and college costs are soaring. Are these schools ready to make some dif-
ficult decisions, such as cutting support to other athletic programs like lacrosse and
field hockey, or even raising tuition?

And finally, how will other NLRB policies affect our higher education system? Are
college campuses prepared for micro-unions and ambush elections? Are administra-
tors equipped to bargain with competing unions representing different athletic pro-
grams? Will students be able to make an informed decision about joining a union
in as few as 10 days, while attending class and going to practice?

These are tough questions that should be discussed before students and adminis-
trators are forced to confront a radical departure from long-standing policies. We
share the concerns of players that progress is too slow, but forming a union is not
the answer; treating student athletes as something they are not is not the answer.

The challenges facing student athletes should be addressed in a way that protects
the athletic and academic integrity of higher education. The recent NLRB decision
takes a fundamentally different approach that could make it harder for some stu-
dents to access a quality education. I strongly urge the Obama board to change
course and encourage key stakeholders to get to work.

I look forward to today’s discussion, and will now recognize the senior Democratic
member of the committee, Representative Miller, for his opening remarks.

Mr. MILLER. Thank you, Mr. Chairman. I am glad that we are
having a hearing to better understand what is really happening in
college athletics, to air out the very legitimate grievances that have
been raised by the Northwestern University and around the coun-
try. Let’s start by setting the stage. The nostalgic days when stu-
dent athletes really were, “students,” first, and when college sports
was just about learning teamwork, self-discipline and sportsman-
ship while getting some exercise and friendly competition, those
days are pretty much over in high-level athletic programs.

During the last four decades, colleges and universities, through
the NCAA, have perfected the art of monetizing athletic play of
their best football and basketball players and teams, while steadily
encroaching on the players’ academic opportunities. They have cre-
ated nothing less than a big sports empire. The empire is consumed
and driven by a multibillion dollar exclusive television, radio,
multimedia deals, branding agreements, primetime sports shows
and celebrity coaches with seven-figure salaries. Our nation’s tal-
ented athletes have become commodities within this empire.
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They are units of production that are overscheduled and over-
worked, left without safeguards for their health and safety, encour-
aged to put their education on the back burner in favor of success
on the field. Some athletes have figured this out, and now they are
starting to ask really smart questions about this whole arrange-
ment. They want to know what happens to them if they suffer a
catastrophic injury on the field that leaves them with a lifetime
disability. Will they lose their scholarship, and with it the chance
of an education and a career?

How much of their health care will they and their families need
to pay out of pocket? They are reading about new studies in long-
term effects of head injures, and they want to know if the schools
and coaches are doing all that they can to prevent concussion and
brain injury on the field. Will their health come first when the deci-
sion is being made about whether or not they are fit to play, or will
their team’s desire to win trump the health concerns of the indi-
vidual player? They are raising questions about the adequacy of
their scholarships and the restrictions that leave them with little
or no support for out of pocket and incidental expenses they face.

Why are some of the teammates finding themselves unable to af-
ford enough food to eat or books for their classes while the univer-
sity makes millions from their effort? They want to know why so
many players didn’t finish their academic programs. They want to
discuss a fairer transfer policy. How can policies be changed to sup-
port the players’ success in academics, not just athletics? The Na-
tional Labor Relations Board decision regarding Northwestern Uni-
versity football players documents an all-consuming, sometimes
eye-popping demand of a college football player in today’s mega-
profit-driven NCAA world.

At Northwestern, the daily life of a football player revolves
around practice and preparation, commonly a 40-to 50-hour a week
commitment during the fall season, with any classes or homework
squeezed on top. You can see the sample schedule displayed here,
I believe, on the screen of the Northwestern players. Oh, it is over
on—underneath the screen, excuse me. Players are expected to re-
port to their training room by 6:15 on Monday mornings for their
medical checks. By 7 a.m., it is various and team and position
meetings, then pads and helmets until noon.

At night, they meet with coaches to review game films. And there
are always the agility drills, conditioning, weightlifting, workouts
and playbooks to study in between. From the beginning of the
month-long August training camp, through the grueling 12-week
season, to post-season bowl play into mid-January, winter warm-
ups to February winning edge week, to mandatory spring workouts,
to high-stakes football preparation, nonacademic obligations be-
come the focus of these players’ lives and the obsession of their
coaches. Meanwhile, players worry about their health and safety,
their financial future and their prospects for jobs after graduation.

The big-business empire of college sports is doing very well. Its
revenues are up 32 percent in the last six years. And many univer-
sities are hiking tuition and fees, turning to underpaid, over-
stretched adjunct faculty and cutting student services. So the
NCAA and the superstar football programs are making more and
more money, and the athletes they depend on are getting less and
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less. In the end, this is a classic labor dispute. The NCAA empire
is holding all the cards, making all the rules, capturing all of the
profits. The hardest-working, most valuable components in this
system, the players, are left with little to say, little leverage, and
no blocking or tackling but themselves.

By banding together and bargaining, these athletes can win the
kinds of things union workers have demanded, and won, across the
country: a say about avoiding serious injury on the job, medical
benefits and securities if something goes wrong, meaningful input
into how they will balance their work—in this case, football is their
work—with their academic needs and their other responsibilities,
the respectful treatment and care they so richly deserve.

I look forward to today’s hearing and hearing from today’s wit-
nesses about how we can do more to help protect and support these
hardworking student employees.

Chairman KLINE. I thank the gentleman.

Pursuant to committee rule 7(c), all committee members will be
permitted to submit written statements to be included in the per-
manent hearing record. Without objection, the hearing record will
remain open for 14 days to allow statements, questions for the
record, and other extraneous material referenced during the hear-
ing will be submitted in the official hearing record.

It is now my pleasure to introduce our distinguished panel. And
in light of my failing voice and the very, very long resumes of our
witnesses, I am going to be extraordinarily brief.

Starting to my left, we have the Honorable Ken Starr. He is
president and chancellor of Baylor University in Waco, Texas. Mr.
Bradford Livingston is a partner in Seyfarth Shaw, LLP in Chi-
cago, Illinois. Mr. Andy Schwarz is a partner at OSKR LLC in
Emeryville, California. Mr. Bernard Muir is director of athletics for
Stanford University in Stanford, California. And Mr. Patrick Eilers
is managing director at Madison Dearborn Partners in Chicago, Il-
linois and former Minnesota Viking. Okay, I couldn’t stop.

Before I recognize you to provide your testimony, let me briefly
remind everyone of the 5-minute lighting system. The system is
pretty straightforward. When I recognize you, you will have five
minutes to give your testimony, the light will be green. After four
minutes, it will turn yellow. I would hope that you would be looked
to wrapping up your testimony. When it turns red, please wrap up
as expeditiously as you can. I have told witnesses before I am very
loathe to gavel down a witness. We are here to listen to you, you
are here to give us the benefit of your expertise. I am less loathe
to gavel down my colleagues when we get into our 5-minute ques-
tioning session. But please, try to be respectful of the other wit-
nesses, and wrap up your testimony.

All right, let’s start with the Honorable Ken Starr. Sir, you are
recognized.

[The statement of Mr. Miller follows:]

Prepared Statement of Hon. George Miller, Senior Democratic Member,
Committee on Education and the Workforce

Mr. Chairman, I am glad we are having a hearing to better understand what is
really happening to college athletes, and to air out the very legitimate grievances
that have been raised at Northwestern University and around the country.

Let’s start by setting the stage:
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The nostalgic days where student-athletes really were “students” first—and where
college sports were JUST about learning team work, self-discipline, and sportsman-
ship while getting some exercise and friendly competition—are pretty much over for
high-level athletic programs.

During the last four decades, colleges and universities—through the NCAA—have
perfected the art of monetizing the athletic play of their best football and basketball
players and teams—while steadily encroaching on the players’ academic opportuni-
ties.

They have created nothing less than a big business sports empire.

That empire is consumed and driven by multi-billion dollar exclusive television,
radio, and multimedia deals; branding agreements; prime- time sports shows; and
celebrity coaches with seven-figure salaries.

Our nation’s talented college athletes have become commodities within this em-
pire.

They are units of production that are over-scheduled and over-worked, left with-
out safeguards for their health and safety, and encouraged to put their education
on a backburner in favor of their success on the field.

Some athletes have figured this out, and now they are starting to ask really smart
questions about this whole arrangement.

They want to know what happens to them if they suffer a catastrophic injury on
the field that leaves them with a lifetime disability.

Will tr})1ey lose their scholarship—and with it their chance for an education and
a career?

How much of their health care will they and their families need to pay for out
of pocket? They are reading about the new studies on the long-term effects of head
injuries.

And they want to know if the schools and coaches are doing all they can to pre-
vent concussions and brain injury on the field.

Will their health come first when a decision is being made about whether or not
they’re fit to play? Or will the team’s desire to win a game trump the health con-
cerns of an individual player?

They are raising questions about the adequacy of their scholarships and the re-
strictions that leave them with too little support for the out-of-pocket and incidental
expenses they face.

Why are some of their teammates finding themselves unable to afford enough food
t(t)‘f eat?or books for their classes, while their university makes millions from their
efforts?

They want know why so many players don’t finish their academic programs, and
they want to discuss fairer transfer policies.

How can policies be changed to support players’ success in academics, not just
athletics?

The NLRB’s decision regarding Northwestern University football players docu-
ments the all-consuming, sometimes eye-opening, demands of a college football play-
er in today’s mega-profit-driven NCAA world.

At Northwestern, the daily life of a football player revolves around practice and
preparations— commonly a 40- to 50-hour-a-week commitment during the fall sea-
son—with any classes or homework squeezed on top.

You can see a sample schedule displayed here.

Players are expected to report to the training room by 6:15 on Monday mornings
for their medical checks. By 7:50 a.m., it’s various team and position meetings, then
pads and helmets until noon.

At night they meet with coaches to review game film.

And there are always agility drills, conditioning and weight-lifting workouts, and
playbooks to study in between.

From the beginning of the month-long August training camp; through the gruel-
ing 12-week season; to post-season bowl play; into mid-January winter warm-ups;
to mid-February “Winning Edge” week; to mandatory spring workouts; high-stakes
football preparation, not academic obligations, becomes the focus of these players’
lives and the obsession of their coaches.

Meanwhile, players worry about their health and safety, their financial future,
and their prospects for a job after graduation.

The big business empire of college sports is doing very well. Its revenues are up
by 32 percent over just the last six years.

And many universities are hiking tuitions and fees; turning to underpaid, over-
stretched adjunct faculty; and cutting student services.

So the NCAA and superstar football programs are making more and more money,
and the athletes they depend on are getting less and less.

In the end, this is a classic labor dispute.
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The NCAA empire is holding all the cards, making all the rules, and capturing
all the profits.

The hardest-working, most valuable components of this system—the players—are
left with little say or leverage, with no one blocking or tackling but themselves.

By banding together and bargaining, these athletes can win the kinds of things
union workers have demanded and won across the country:

* a say about avoiding serious injury on the job,

* medical benefits and security if something does go wrong,

* meaningful input into how they balance their work—in this case football—with
their academic needs and other responsibilities, and

* the respectful treatment and care they so richly deserve.

I look forward to hearing from today’s witnesses about how we can do more to
help, protect, and support these hard- working student employees.

STATEMENT OF HON. KEN STARR, PRESIDENT AND
CHANCELLOR, BAYLOR UNIVERSITY, WACO, TEXAS

Judge STARR. Thank you, Mr. Chairman. It is an honor to be
here and to discuss this very important issue for private higher
education. As the chair kindly recognized, I serve as president and
chancellor of Baylor University. I have served as president and
CEO of Baylor University since June of 2010. Baylor University is
located in Waco, Texas. It is a private Christian university. It is
ranked as a high research, comprehensive university, and it is a vi-
brant community home to over 15,000 students, including over 600
student athletes.

Baylor is a founding member of the Big 12 Conference, estab-
lished in 1994. We sponsor 19 varsity teams. We are very blessed
at Baylor to have student athletes who succeed both in the class-
room and on the playing field. Over the past three years, Baylor
University has been the most successful Division 1 program in
combined winning percentages of football and men’s and women’s
basketball. But these accomplishments do not count, ultimately, in
terms of what we emphasize at Baylor.

As commencement approaches next week on our campus, we are
celebrating our academic accomplishments. In fact, we gathered to-
gether on Monday evening at Baylor’s Ferrell Center to do exactly
that; to honor our student athletes’ performance in the classroom.
During the prior academic year, Mr. Chairman, 86 percent of sen-
ior student athletes at Baylor received their undergraduate de-
grees, and many have gone on to pursue advanced degrees. This
past fall semester—the grades are not in for the spring—our stu-
dent athletes achieved a cumulative GPA of 3.27. That is an all-
time high.

And 347 of our student athletes were named to the Big 12 com-
missioners’ honor roll. So these are remarkable times for Baylor
and its athletic program. Yet the reality is, is that even in these
best of times college athletics, including at Baylor, is not a profit-
generating activity. It does not generate profits for Baylor, nor for
the vast majority of institutions of higher education. The NLRB re-
gional director’s recent decision in the Northwestern University
case has characterized our student athletes as employees. This is
an unprecedented ruling, as the chairman noted. In our view, it is
misguided.

The term “student athletes” is real on our campus. We would in-
vite members to come to our campus and see for themselves. At
bottom, it is a relationship which provides a college education and
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even beyond. That at Baylor, student athletes are first and fore-
most students, and they are expected to be and required to be. We
are far removed from a professional sports franchise. We are dedi-
cated to each and every student’s welfare, including our student
athletes.

Now at Baylor, and across the nation, student athletes benefit
from a wide array of services that are specifically designed to maxi-
mize their potential as students, and then to prepare the student
athletes for their journeys in life after college. These services and
programs contribute significantly to their ultimate academic suc-
cess. They include academic advising, degree planning, career coun-
seling. Many institutions, including Baylor, provide very high-qual-
ity academic support, such as tutoring service, computer labs, and
study lounges. We have study hall.

Student athletes also receive specific financial benefits, which
help them progress toward degree completion. And these tradi-
tional benefits are very familiar: tuition, room, board, fees, books,
and other related educational expenses.

Now, what is the purpose? The purpose in offering financial as-
sistance is to encourage our student athletes to carry on, and to
complete, their academic work. And the vast majority do. Now, the
NLRB has expressed a view that the legal issue of employee status
is ultimately a matter of congressional intent, and we agree with
that.

In instance however, the regional director has mechanically, and
we believe erroneously, applied a rigidly wooden test drawn from
the common law, notwithstanding, as the chairman suggested, the
absence of any congressional intent to include college athletics as
an employment venue.

Now, the decision, by its terms, applies only to private institu-
tions. But it does create a dichotomy. For example, the decision
rightly notes that Northwestern University is nonsectarian. But
the NLRB has been struggling in various dimensions with religious
liberty limitations on its own jurisdiction.

So we should reasonably expect some private, religiously-affili-
ated universities to challenge the board’s authority to be regulating
institutional missions expressly grounded in a religious world view.

The second and more structurally significant disparity is the de-
cision’s implicit exclusion of state institutions. In intercollegiate
athletics, private universities compete with state institutions and
this will likely create many discrepancies among the nation’s uni-
versities.

Thank you, Mr. Chairman.

[The statement of Judge Starr follows:]
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Good morning and thank you, Mr. Chairman, for this opportunity to testify about a highly
important subject in private higher education. [ currently serve as President and Chancellor of
Baylor University in Waco, Texas. T have served as President and CEO of Baylor University
since June 2010. [ also have the privilege of serving on the Board of Directors for the National
Association of Independent Colleges and Universities (NAICU) and President of the Southern
University Conference.

The decision by the National Labor Relations Board (NLRB) Region 13 Director to characterize
student-athletes as “employees” presents a fundamental paradigm shift with respect to the
relationship between universities and their student-athletes. While limited by its terms to private
institutions, the decision is bound to affect all Division | athletic programs — public and private
alike. A variety of questions and unintended consequences arise out of this ruling with far-
reaching legal, regulatory, and financial implications that may significantly affect the future of
intercollegiate athletics.

About Baylor

Baylor University is a private Christian university. [t is a nationally-ranked, comprehensive
research institution, characterized as having "high research activity" by the Carnegie Foundation
for the Advancement of Teaching, The university provides a vibrant campus community for
15,616 students (of whom 13,292 are undergraduates) from all 50 states and over 80 foreign
countries. Baylor blends interdisciplinary research and educational excellence, buttressed by our
dedicated faculty’s commitment to teaching, mentoring, and scholarship.

Baylor is a founding member of the Big 12 Conference (established in 1994). It was a founding
member of the Southwest Conference throughout the latter’s storied 81-year history. Baylor
sponsors 19 varsity athletic teams, including men’s baseball, basketball, cross country, football,
golf, tennis, and track and field; and women’s basketball, cross country, equestrian, golf,
acrobatics and tumbling, soccer, softball, tennis, track and field, and volleyball.

At Baylor, we are blessed to have student-athletes who seek to succeed in the classroom and on
the playing field. Over the last three years, Baylor University has been the most successful
Division 1 program in combined winning percentages of football, men’s basketball, and women’s
basketball. During the current academic year, Baylor student-athletes have participated in the
program’s first BCS bow! game; reached the Elite Eight in women’s basketball and the Sweet
Sixteen in men’s basketball; secured 7 Big 12 Conference championships; and won the national
championship in the men’s triple jump. This also marked the third consecutive year a women’s
basketball player won the prestigious Wade Trophy as national player of the year.

However, we do not count these accomplishments as our student-athletes’ greatest successes. As
our spring commencement approaches next weekend on Baylor's campus, we celebrate the
academic success and graduation of our student-athletes. We gathered together at Baylor’s
Ferrell Center on Monday evening (May 5) to do exactly that — to honor our student-athletes’
performance in the classroom. During the prior academic year, 86% of senior student-athletes at
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Baylor received their undergraduate degrees. Many are going on to pursue advanced degrees.
This past fall semester, Baylor student-athletes achieved a cumulative GPA of 3.27, an all-time
high. During that same period, 347 Baylor student-athletes were named to the Big 12
Commissioner’s Honor Roll.

In short, these are remarkable times for Baylor University and its dynamic athletic program. Yet,
the reality is that even in these best of times, college athletics pursued at its highest institutional
level is not a net profit-generating activity. It does not generate profits for Baylor — nor for most
institutions of higher education. Unfolding legal developments threaten to add yet further to the
considerable cost of intercoliegiate athletics.

Employee Status

As the Committee knows, the NLRB Regional Director’s recent decision in the Northwestern
case has characterized scholarship student-athletes as “employees.” This unprecedented ruling, in
our view, is misguided.

For decades, the term “student-athlete™ has been widely employed to describe the primary
relationship of the student to the institution of higher learning — at bottom, an academic
relationship which provides a college education during the students' formative years. Student-
athletes at Baylor are first and foremost students of the University. We — along with our
colleagues in higher education — are convinced that our athletic programs provide important co-
curricular contexts for learning, teamwork, and leadership development.

Baylor University is emphatically not a professional sports franchise. Rather, it is a non-profit,
educational institution which seeks, above all, to fulfill its educational mission of “educating
men and women for worldwide leadership and service by integrating academic excellence and
Christian commitment within a caring community.” We are wholly dedicated to engaging each
and every student in Baylor’s educational mission and to ensuring that all our student-athletes
benefit fully from a transformational educational experience. Regardless of the student’s
performance on the playing field or status as a scholarship or non-scholarship student-athlete, we
are committed to providing educational opportunities for all of our students at the highest level.
To that end, it has long been institutionally important to integrate student-athletes fully into the
broader student body.

At Baylor and across the nation, student-athletes benefit from a wide array of services that seek
to maximize their potential as students and to prepare student-athletes for their journeys in life.
These services and programs contribute significantly to the ultimate academic success of Baylor
student-athletes by providing academic advising, degree planning, and career counseling. Many
institutions, including Baylor, provide high-quality academic support, such as tutoring services,
computer labs, and study lounges. Baylor’s goal, first and foremost, is for each student-athlete to
reach his or her fullest potential for academic success and to prepare for success in life.

Student-athletes also receive specific financial benefits which help them progress toward degree
completion. These traditional benefits include tuition, room, board, fees, books, and other
educational expenses. Baylor’s purpose in offering such financial assistance is to encourage
student-athletes to carry on and complete their academic work. The same can be said when the
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institution provides financial support to students in other areas of the university, such as music,
theatre, or debate.

The NLRB itself has expressed a view that the legal issue of “employee” status is ultimately a
matter of Congressional intent. In this case, however, the Regional Director has mechanically -
and erroneously — applied a rigidly wooden test drawn from the common law, notwithstanding
the absence of Congressional intent to include college athletics as an “employment venue.”

In contrast fo the traditional vision of institutional arrangements between a university and
student-athletes, the Regional Director’s decision holds that athletic grant-in-aid scholarship
recipients are not “primarily” students. As indicated by Northwestern University in its petition
for review, the Regional Director struggled to distinguish the NLRB’s prior holding in Brown
University, 342 NLRB 483 (2004), to be able to shift the analysis to only the common-law test
instead of whether the student-athlete relationship is primarily an economic or academic
relationship. The Board’s decision in Brown University itself demonstrates a presumptive
reluctance to “force the student-university relationship into the traditional employee-employer
framework” that would, because of the issues discussed below, likely require negotiation of
matters that are uniquely student issues.

This conclusion appears to be based largely on a comparison of the amount of time spent
between academic effort and athletic effort and the relationship of the activity to “core”
academic requirements, Inasmuch as those factors range widely both by student (and his/her
individual choice) and by institution, they do not provide sound reasons for a legal or policy
distinction between student-athletes and their fellow students.

In particular, a student-focused distinction based on time allocated to sports largely ignores the
individual’s status as a student as an irreducible condition precedent to the entire relationship
between the university and its student-athletes. At the most basic level, but for their student
status, student-athletes would not have any opportunity to participate in intercollegiate sports.
Not only that, specific limitations are imposed on the amount of time a student-athlete may
devote to intercollegiate athletics — 20 hours per week (and contests are counted as three hours
maximum). As a full-time student, a student-athlete must carry at least 12 hours of academic
credit. Accounting for class time, study time, official study hall and tutoring appointments,
student-athletes predictably spend as much or more time as students than as athletes, even during
the course of the playing season. Robust voluntary involvement in co-curricular activities could,
of course, have academic consequences. However, as long as the student-athlete maintains the
requisite standards of academic success (minimum grade point average, minimum course load,
and progress toward a degree program), then the institution should not be in the position of
dictating the total amount of time devoted by the student to his or her own personal development.

As a related matter, the Regional Director’s analysis about what constitutes a “core™ academic
program is likewise problematic. Many institutions, public and private, take the institutional
mission considerably beyond the classroom and into development of the entire person. Mission
trips, service programs, student interest groups, physical and spiritual development are all part of
the broader academic mission. Co-curricular activities have historically served as a pivotal part
of academic life and student development; a myopic focus solely on the classroom component
fails to reflect the wide ambit of higher education. These co-curricular activities, when coupled
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with traditional classroom or laboratory experiences, provide virtually countless avenues for
students’ personal and professional growth as they prepare for lives beyond graduation. The
attempt to separate out a “core” purpose from student-related development will create additional
fact questions about what constitutes the “core” of any academic program. For example, will
debate students who are obliged not only to practice, but to conduct research, likewise be
considered employees because performance is not part of a narrowly defined educational
experience?

What is more, even if the impact of the Regional Director’s decision is limited to the National
Labor Relations Act, the decision (if upheld) will raise significant questions for years to come.
The NLRB regulatory enforcement process is itself cumbersome. It includes an administrative
processing of complaints of alleged non-compliance to the regional agency office; administrative
hearings; decisions by regional directors; review by the full National Labor Relations Board; and
ultimately judicial review by the federal appellate courts and, at the final stage of appeliate
review, the U.S. Supreme Court. Collegiate athletic conferences stretch across several states and
regions; therefore, regional decisions could create enormous complexity for ensuring equality
across the athletic conferences.

Simply put, the Regional Director’s decision will result in uncertainty and instability across the
higher education landscape. Here are a few of the myriad issues we foresee:

Scope of the Decision: The decision apparently applies only to private institutions of higher
education. This dichotomy creates at least two potential disparities in the impact on various
colleges and universities. For example, the decision rightly notes that Northwestern is a non-
sectarian university. The NLRB has been struggling for years with religious-liberty limitations
on its jurisdiction. We should reasonably expect some private, religiously-affiliated universities
to challenge the Board’s authority to regulate institutional missions expressly grounded in a
religious worldview.

The second — and more structurally significant — disparity is the decision’s implicit exclusion of
state institutions. In intercollegiate athletics, private universities compete with state institutions.
This will likely create additional discrepancies among the nation’s universities, although there is
likely some foreseeable impact on state institutions and their student-athletes (which will be
addressed below) if student-athletes are “employees” who may (or may not) organize under the
laws of fifty States. It is likely that the pro-competitive purposes of intercoliegiate athletics will
be substantially undermined by the potential for differing degrees of potential unionization
within the large pool of universities that field intercollegiate teams.

Scope of Bargaining: As to the National Labor Relations Act itself, the Regional Director’s
decision will likely leave in its wake years of litigation with respect to the appropriate scope of
bargaining as to “wages, hours, and other terms and conditions of employment.” In view of the
threshold requirement of student status, that status would seem to constitute a bedrock condition
of employment subject to mandatory bargaining.

For example, a student-athlete must maintain the proper grade point average and make

satisfactory progress toward receiving an academic degree. Because these requirements could
well be considered “conditions of employment” under the Regional Director's decision, those
requirements would likely fall within the scope of mandatory bargaining. If such fundamental

Page 4 of 10



14

Judge Ken Starr Thursday, May 8, 2014
Witness Statement House Education and Workforce Committee

academic issues do indeed fit within mandatory bargaining’s scope, then academic hours and
hours of athletics could all become compensable and thus lead to bargaining about (or statutory
cntitlement to) employment benefits impacting the academic setting. If some student-athletes
could unionize and bargain about academic issues that constitute “conditions of employment,” it
will predictably create division and friction within the student body, inasmuch as the university
(by definition) will be required to treat some students differently than others.

As a further example, if maintenance of “student” status is a condition of employment as a
student-athlete, then all rules relating to student status may become negotiable (with respect to
student-athletes). For example, while student conduct administration has historically been
viewed rightly as an internal process, it is foreseeable that issues of misconduct, including
academic and honor code violations, may become negotiable for some (but not the vast majority
of) students. In short, in light of the Regional Director’s decision, it appears that institutions
would be required to treat student-athletes differently as students, not just as “employees.”

It would also appear that such basic issues as the length of practice sessions and the season
schedule itself may likewise fall within the scope of mandatory bargaining. Even more
troubling, the ultimate tools of the employee-employer bargaining relationship are the strike and
lockout. Not only that, schedules may be disrupted because of impasses reached during the
course of the bargaining process. Additionally, the most traditional academic activities of a
student-athlete may be threatened. For example, would student-athletes on strike sit out of
classes and avoid other university-related functions? Would they be protected in doing so?

Collective bargaining could also extend beyond “conditions of employment” during employment
and reach into post-eligibility — or “post-employment” — benefits that relate to welfare benefit
plans. These types of issues further delineate a special class of students who have “benefits” that
exceed those available to the general student population.

Appropriateness of the Bargaining Unit: Historically, the NLRB has applied a “community of
interest” standard to determine the appropriateness of a bargaining unit. Among other things,
this means that an appropriate unit neither embraces those with conflicting interests nor omits
those with similar economic interests.

Putting aside the common-law analysis of “control,” the core economic interests relate to student
scholarships. For the vast majority of institutions, there is no overall economic profitabifity in
which to have an interest. In addition, because only one or two percent of athletes in some
sports, notably football and men’'s basketball, become professionals, little common interest exists
in the economics of use of images. In fact, that limited economic interest on the part of a handful
of student-athletes arguably creates a conflict of interest within the purported unit. This overall
lack of common interest — beyond scholarships as students — undermines not only the
approptiateness of any bargaining unit, but triggers the very basic question about being classified
as “employees” with an economic interest in the undertaking of intercollegiate athletics.

Several other issues arise with respect to the appropriateness of the bargaining unit. Under the
Regional Director’s decision, members of a team who have no grants-in-aid could be subjected
to the full panoply of rules negotiated by the exclusive bargaining representative, even though no
duty of “fair representation” would exist as to those adversely affected by the university-union
negotiations. Not all sports provide full grants-in-aid; football happens to do so. However, the
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logic of the Regional Director’s decision (that scholarship funds are compensation for services)
would extend to all players with partial grants-in-aid. This, in turn, spawns fundamental
questions about what is an appropriate bargaining unit within an institution with many students
competing in numerous (non-football) sports with full or partial grants-in-aid.

A separate but related question is whether some topics are non-negotiable at the institutional
level because of the lack of institutional discretion in setting the competitive rules. Universities
do not act unilaterally in many matters related to intercollegiate athletics. They are members of
the NCAA and of conferences. This possibility also creates a situation where it may well be in
the institution’s best interest to eliminate all partial grants-in-aid in order to avoid legal gray
areas. To state the obvious, a loss of partial grants-in-aid would harm literally tens of thousands
of student-athletes nationwide, virtually all of whom are participating in sports (with no
meaningful professional athletic prospects) but who are relying on partial grants-in-aid to help
fund their college education.

Other Labor Organizations: 1t is not uncommon for universities to create student-athlete
advisory commitiees to provide a voice for student-athletes with respect to the student-athlete
experience. Baylor has such a committee, which does important work. Under the NLRA, it is
possible that such communication channels will be prohibited as an asserted labor organization
{other than the certified collective bargaining representative) that “deals with” the institution as
“employer.”

Unintended Consequences

If a determination is uitimately reached that student-athletes are “employees™ and that a grant-in-
aid constitutes “wages™ as compensation for services, myriad related legal and regulatory issues
will immediately arise. I will identify a few, although the following is by no means exhaustive.
As one would expect, as with any employee relationship, potential employment issues include
disabilities, workers compensation, unemployment compensation, statutory leave entitlements,
wrongful discharge, and non-compete agreements.

Residual Impact if No Union: If student-athletes are deemed “employees,” they would still -
even if there was no union — be “employees.” As a result, significant collateral questions arise
simply by virtue of the employee-status determination. In short, numerous employee-related
issues will arise even in the absence of a union. So too, it is possible that a student-athlete could
constitute an “employee” for some purposes but not for others.

Antitrust: Payment of wages is directly contrary to a guiding principle of the collegiate model to
preserve the competitive model of intercollegiate athletics. What are the antitrust implications
when pro-competitive justifications are eliminated from the traditional business model? If
antitrust principles and collective bargaining eliminate pro-competitive limitations on payments
and benefits, there may literally be no “competitive” intercollegiate sports.

Impact on Student-Athletes: 1f payment is considered “wages™ (even in the absence of a union),
then it would logically follow that student-athletes and the universities (even public institutions)
will be required to treat such payments as wages, subject to withholding for federal income
taxation, Social Security, and Medicare. Equally worrisome, institutional contributions may be
required in addition to withholding obligations.
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For example, a Baylor football player receiving a football scholarship would possibly be required
to pay taxes on the full scholarship (tuition, fees, room, board and books). The student-athlete
may also be subject to taxation on “soft” benefits, such as academic counseling and medical
services that are not as fully available to other students, That same student-athlete may likewise
be obligated to pay taxes on the gift package at a bowl game. This situation would be further
complicated by two additional factors — state taxes and school discount rates. Student-athletes at
Northwestern, for example, would face the specter of paying state taxes on the value of their
scholarship while student-athletes in Texas would not (since no state income tax exists here in
Texas). Thus, the value of a scholarship — and the tax consequences of that scholarship — would
become a factor to be weighed in deciding where (and, in particular, what State) to attend
college.

As for discounted tuition, student-athletes would presumably be taxed on the full sticker price of
tuition, room and board even though the average payment for students (at least in private higher
education) is actually discounted well below the listed “sticker” price. Since college athletics
has often served as a vital facilitator for low-income students who availed themselves of a
scholarship (and thus perhaps being the first in their family to attend college), it would be
particularly problematic if one of the long-term outcomes of the Regional Director’s decision
was a tax regime rendering it more difficult for low-income families to accept athletic
scholarships.

Title IX: Title IX prohibits sex discrimination in college athletics and thus facilitates enhanced
educational opportunities for women student-athletes. Under current principles of Title IX, the
amount of financial aid awards for student-athletes must be in the same proportion as the
intercollegiate sports’ participation rate of male and females. The impact of the Regional
Director’s decision is not clear in this respect, but if left undisturbed, the ruling runs the risk of
mandating (under Title IX) substantial increases in financial aid awards in non-revenue
generating sports. Providing “employees™ who play football a package benefits not afforded to
other student-athletes ~ and specifically to women — raises serious questions under Title IX. Ata
minimum, the NLRB-enforced disparity in treatment would predictably result in widespread
litigation and, at a minimum, adverse reaction from various advocacy groups. Other unintended
consequences are possible, especially by Himiting intercollegiate opportunities for men and
women in an effort to maintain overall compliance.

At the other end of the spectrum, compensated “emplovees” arguably should not even count as
“student” participants for purposes of Title IX. This odd consequence would result, ironically, in
males becoming significantly underrepresented in the mix of student-athletes under what remains
of Title 1X, which could lead to (unanticipated) curtailed opportunities for female athletes.

Employment Non-discrimination Principles: It seems likely that “employee” status will also
implicate principles of employment non-discrimination with respect to race, color, national
origin, sex, and other protected characteristics under Title VI of the 1964 Civil Rights Act, as
well as other federal statutes. Also implicated would be Executive Order 11246 with respect to
affirmative action. It seems unlikely that the various requirements to maintain applicant flow
data and to articulate legitimate, non-discriminatory reasons for a particular decision will easily
fit within in a world of intercollegiate athletics — and coaches’ efforts to recruit talent needed to
create a highly competitive team.
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Fair Labor Standards Act: Will student-athletes be deemed “employees” for purposes of the
Fair Labor Standards Act? If so, will student-athletes be exempt or non-exempt, subject to
recordkeeping, minimum wage requirements, and overtime? Also, will non-scholarship students
on a team be considered “volunteers” excluded from coverage? If being a student is a bedrock
condition of “employment,” then it may also follow that time spent in class and in studying will
require compensation, as would any and all voluntary athletic efforts an employer “suffers or
permits” under the FLSA.

Occupational Safety and Health: Will the Occupational Health and Safety Administration assert
Jjurisdiction? Unfortunately, physical injuries are an inherent part of intercollegiate athletics (and
indeed in any sport). Regardless of the sport, Baylor is fully committed to the long-term health
and safety of every student-athlete. Nonetheless, OSHA’s potential assertion of authority to
regulate rules of contact in certain sports is entirely conceivable.

Immigration Law. As a matter of national policy, immigration principles would seem to
contradict the Regional Director’s decision. International student-athletes who enter the United
States on a student visa face significant limitations on the amount and location of employment.
If the student-athlete relationship ceases to be grounded in student status, will international
student-athletes — classified as “employees” — be required to secure an employment-based visa to
enter the country which also permits full-time status as a student?

Worker Adjustment and Retraining Notification Act: Triggered by instances of layoffs, this
federal statute could apply in the event a university determines to eliminate one or more sports.

E

These important legal issues raise the specter of a sea change in the fundamental relationship
between a university and its student-athletes. A university’s primary obligation to all students,
including student-athletes, is to help equip these young men and women with the skills needed to
succeed in the marketplace of life. That journcy begins with a commitment by the student-
athlete to study and to graduate. There are different obligations and responsibilities an employer
owes to an employee, and for his part, the employee has clear obligations and responsibilities to
his/her employer. The conflict between obligations to employees, on the one hand, and
obligations owed to students, on the other, will ultimately create tension within the core mission
of the university.

Financial Impact on Institutions and Intercollegiate Athletics

Aside from myriad legal and regulatory issues suggested above, the potential financial impact of
the Regional Director’s decision for higher education institutions — and their athletic departments
- is deeply worrisome. At a minimum, the financial impact of college-athlete unionization and
collective bargaining would significantly impact any institution’s operating budget.

Baylor University does not profit — and has never profited — from its athletic department’s
admirable success. Baylor’s two revenue-generating sports — football and men’s basketball ~
subsidize the remaining 17 non-revenue-generating sports and other important student support
programs. In fact, only 23 Division | institutions generated a profit from their athletics programs
during the last fiscal year. To allow unionization (and thus further increase costs) will
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inexorably lead to unfortunate outcomes, including programmatic cutbacks or escalating tuition —
at a time when many institutions of higher learning are struggling to keep costs low and thereby
better maintain college affordability.

Other than the 23 enviably-positioned athletic programs, institutions are heavily reliant on two
revenue streams to make up the deficit. First, contributions from alumni and university
supporters; second, student-athletic fees charged to the general student population. As to the
first, it is reasonable to believe that donors’ gifts to collegiate athletics may decline as student-
athletes are legally redefined as university “employees” who earn taxable income. Any
significant decline in donor support has the unfortunate potential to trigger a downward spiral as
to an athletic department’s ability to support a full range of teams and athletic activities. Asto
the second, while student fees have generally been readily accepted by the student body, this
funding source could well become a source of division (or at least friction) if students perceive
they are paying to provide athletes with enhanced (employment-based) benefits not available to
the general student body.

The Regional Director’s decision could thus add a significant mumber of “employees™ to the
employment roles at any university. For Baylor, this decision could mean 402 additional
employees (scholarship student-athletes) to the staff of the university, representing a significant
staff increase (14.7 percent). This sudden growth will undoubtedly add to the administrative
costs at a time when universities are being severely criticized for the rising costs of tuition and
asserted administrative bloat.

LR

Closing Statement

By virtue of the Regional Director’s decision, a host of complex legal questions arise for private
universities, These issues will likely take years to sort out if the Regional Director’s decision is
allowed to stand. A number of unintended consequences will likewise arise. Collegiate athletics
does not provide a profit center for the vast majority of institutions of higher education. This
decision has the potential to impact significantly the financial and academic support that can be
granted to student-athletes.

As the president of a private university, I can assure the Committee that student-athletes are first
and foremost students of our university. Our primary goal with students-athletes is to provide
them with an empowering educational experience (through curricular and co-curricular
activities) to prepare them for their lives after a collegiate playing career. The Regional
Director’s decision presents a substantial paradigm shift on the relationship between a university
and its student-athletes, which threatens the entire model of intercollegiate athletics. We hope
and trust that the decision will not stand.

Thank you for the opportunity to address the Committee. [ warmly welcome your questions.
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Appendix A
Biography of President & Chancellor, Ken Starr

A distinguished academician, lawyer, public servant and sixth-generation Texan, Judge Ken
Starr serves as the chief executive officer of Baylor University, holding the titles of President and
Chancellor. On June 1, 2010, Judge Starr began his service as the 14th president to serve Baylor
University and was nanted to the position of President and Chancellor on November 11, 2013. In
providing the additional title, he is charged with the task of increasing Baylor’s influence in the
nation and around the world.

Judge Starr also serves on the faculty of Baylor Law School as The Louise L. Morrison Chair of
Constitutional Law and teaches a seminar on current Constitutional issues. Judge Starr is a
member of the Board of Directors for the National Association of Independent Colleges and
Universities (NAICU) and currently serves as President of the Southern University Conference.
In addition, he serves as a member of the Board of Trustees for the Baylor College of Medicine
and the Board of Trustees for Baylor Scott & White Health.

In September 2010, Judge Starr established his first fundraising priority: The President’s
Scholarship Initiative, a three-year challenge to raise $100 miflion for student scholarships which
was completed five months ahead of its goal. He also is leading Baylor into the future under Pro
Futuris, a new strategic vision developed with the collective wisdom of the extended Baylor
family.

Judge Starr has argued 36 cases before the U.S. Supreme Court, including 25 cases during his
service as Solicitor General of the United States from 1989-93. He also served as United States
Circuit Judge for the District of Columbia Circuit from 1983 to 1989, as law clerk to Chief
Justice Warren E. Burger from 1975 to 1977 and as law clerk to Fifth Circuit Judge David W.
Dyer from 1973 to 1974. Starr was appointed to serve as Independent Counsel for five
investigations, including Whitewater, from 1994 to 1999.

Prior to coming to Baylor, Judge Starr served for six years as The Duane and Kelly Roberts Dean
and Professor of Law at Pepperdine, where he taught current constitutional issues and civil
procedure. He has also been of counsel to the law firm of Kirkland & Ellis LLP, where he was a
partner from 1993 to 2004, specializing in appellate work, antitrust, federal courts, federal
jurisdiction and constitutional law. Judge Starr previously taught constitutional law as an adjunct
professor at New York University School of Law and was a distinguished visiting professor at
George Mason University Schoof of Law and Chapman Law School. He is admitted to practice
in California, the District of Columbia, Virginia and the U.S. Supreme Court.

Judge Starr is the author of more than 25 publications, and his book, "First Among Equals: The
Supreme Court in American Life,” published in 2002, was praised by U.S. Circuit Judge David
B. Sentelle as "eminently readable and informative.. .not just the best treatment to-date of the
Court after (Chief Justice Earl) Warren, it is likely to have that distinction for a long, long time."

Page 10 of 10
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Chairman KLINE. Thank you.
Mr. Livingston, you are recognized.

STATEMENT OF MR. BRADFORD L. LIVINGSTON, PARTNER,
SEYFARTH SHAW, LLP, CHICAGO, ILLINOIS

Mr. LIVINGSTON. Good morning, Mr. Chairman and members of
the committee. As the Supreme Court has noted, principles devel-
oped for the industrial setting cannot be imposed blindly in the
academic world. While I fully support the NLRA’s purposes in al-
lowing employees the freedom to choose whether or not to form a
labor union and bargain collectively, the NLRB itself has recog-
nized the problem of attempting to force the student-university re-
lationship into the traditional employer-employee framework. That
problem is apparent here.

A university’s primary mission is to educate its students, includ-
ing student athletes. Student athletes are neither hired by a col-
lege, nor providing it services for compensation. Athletes are stu-
dents who are participating in its programs with a dual role as
both student and athlete. Treating these participants as NLRA-cov-
ered employees changes them from students who are student ath-
letes to professional athletes who are also students. But even if stu-
dent athletes could be considered employees—and the term is un-
defined in the NLRA—employee status conflicts with the remaining
principles contained in that act.

Consistent with labor agreements from other industries, a college
athletes’ union could negotiate over the scheduling and duration of
practice time, distribution of playing time, scholarship allocation by
dollar value and player position; whether non-bargaining unit play-
ers—in this case, walk-ons—have the right to perform bargaining
unit work by playing in games in the broad range of statutory
wages, hours, and other terms and conditions of employment de-
scribed in NLRB precedent. They could likewise negotiate over aca-
demic standards, including minimum grade point averages, class
attendance requirements, the number and form of examinations or
papers in any course.

Grievance procedures could challenge a professor’s grade, and
even potentially graduation requirements. And unlike with statu-
tory requirements, a college cannot refuse to bargain over changes
to its own, its conference, or NCAA rules. Eventual differences in
the conditions under which collegiate teams practice and compete
will guarantee competitive imbalances. If college football players
are employees, the NLRA makes it clear that they may organize in
an appropriate bargaining unit, not the most appropriate bar-
gaining unit. Because the petition for a unit will be considered ap-
propriate unless a larger group now shares an overwhelming com-
munity of interest with that group, a college would have difficulty
proving that the remainder of the football team shares an over-
whelming community of interest if a labor union seeks to represent
just the team’s offense, perhaps just its quarterbacks.

Different potential union rules among discrete groups within one
team are modest, however, compared to what will happen when
college teams compete under different work rules negotiated with
their respective unions. In professional sports, every team is a pri-
vate employer under the NLRA’s jurisdiction that can therefore be
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covered under a single collective bargaining agreement. The major
professional sports leagues have their own multi-employer collec-
tive bargaining agreements that cover the league and all of its
teams. Those agreements provide a relatively level playing field,
whether with salary caps, minimum wage progressions, free agen-
cy, drug testing protocols, and even revenue sharing.

Unlike professional leagues, the same will not be true in college
football. Because its jurisdiction is limited to this, to private em-
ployers, the NLRB is creating rules for student athletes at only 17
schools, fewer than 15 percent of the participants. And it is almost
certain that the NLRA’s regime for recognizing and bargaining
with unions will not apply to the remaining 85 percent that are
public universities governed by state laws and beyond the NLRB’s
jurisdiction. Some states expressly regulate public sector employee
collective bargaining, others often either limiting it to certain sub-
jects or types of employees.

Other states have no laws, or prohibit public sector bargaining
entirely. A bill before Ohio’s house of representatives clarifies that
student athletes at its public colleges and universities are not em-
ployees. Conversely, too, Connecticut legislators indicate that they
will introduce legislation stating that their public college athletes
are, in fact, employees. Without a unified collective bargaining
agreement like the NBA or NFL, every college team must fend for
itself with its employee athletes. Athletic departments that can af-
ford it may be able to hire the best players. Institutions whose for-
tunes and job offers are not as robust may attract lesser talent.

The resulting patchwork of conflicting statuses as employees or
not, bargaining rights, labor contracts, and student athlete rules
will create competitive imbalances. The National Labor Relations
Act is not an appropriate vehicle to address student athletes’ con-
cerns or disputes with their colleges and universities, athletic con-
ferences, or the NCAA. For these and the other reasons contained
in my written testimony, treating these student athletes as employ-
ees covered by the NLRA is simply unworkable.

Mr. Chairman and members of the committee, I thank you for
the opportunity to share my thoughts with you today.

[The statement of Mr. Livingston follows:]
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Good morning, Chairman Kline and Members of the Committee. My name
is Bradford L. Livingston, and | am pleased to present this testimony concerning
the consequences of permitting collegiate student-athletes to organize and
bargain collectively under the National Labor Relations Act (NLRA or Act). lam a
Partner with the law firm of Seyfarth Shaw LLP. Seyfarth Shaw is a national firm
with ten offices nationwide, and one of the largest fabor and employment
practices in the United States. Nationwide, over 350 Seyfarth attorneys provide
advice, counsel, and representation in connection with labor and employment
matters and litigation affecting employees in their workplaces.’

For roughly the past decade, | have served as the Chairperson or Co-
Chairperson of Seyfarth’s Labor Relations Practice Group, whose practitioners
include a former Member of the National Labor Relations Board (NLRB or
Board), its former Executive Secretary, and numerous former NLRB attorneys
and employees. Our labor lawyers have written and contributed to a number of
leading treatises on labor law; advised thousands of employers on NLRA
compliance issues; and in numbers too large to count, negotiated collective
bargaining agreements, handled and litigated NLRB unfair labor practice
charges, advised on grievances under collective bargaining agreements,

'} would like to acknowledge Seyfarth Shaw attorneys Mary Kay Klimesh, Anne D. Harris, Bryan
Bienias, Kevin A. Fritz, and Ronald J. Kramer for their invaluable assistance in the preparation of
this testimony.
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litigated labor arbitrations, and trained managers and supervisors with respect
to compliance with the NLRA.

For well over 30 years, | have practiced across the country in all these
areas of labor law. My office is in Chicago, Illinois, and | am a member of both
the lilinois and Wisconsin bars. In addition to my practice, | teach labor law as
an Adjunct Professor at John Marshall Law School in Chicago, lilinois.

I Introduction

| have been invited to provide testimony today on the consequences that
will likely occur if college student-athletes are permitted to organize and be
represented by a labor union for purposes of collective bargaining under the
NLRA. In this case of first impression, let me be clear from the outset that | fully
support the purposes behind the NLRA, under which employees can freely
choose whether or not to form or assist a labor union and to bargain collectively.
But from both a practical and a strictly legal perspective, whatever the equities in
college athletics and its economic structures, the NLRA is simply not an
appropriate vehicle to address that environment.

Over the past thirty years, | have negotiated for or advised clients in
reaching hundreds of collective bargaining agreements. Those negotiations
have occurred from coast to coast, covered bargaining units ranging from a
handful to tens of thousands of employees, and included most major labor
unions. lIrrespective of the many additional labor and employment law
consequences, on both a legal and practical level, intercollegiate sports are
incompatible with scholarship athletes being covered under the NLRA.

This incompatibility stems from the faulty initial premise that college
student-athletes are employees covered by Section 2(3) of the Act® Treating

% |f scholarship recipients are employees, they may have additional rights among a host of other
federal, state or local statutes, such as Title VIl of the Civil Rights Act of 1964, the Fair Labor
Standards Act, the Americans with Disabilities Act, ERISA, and state unemployment and workers’
compensation and other laws. For example, are student-athletes “on the clock” and entitled to
compensation if a coach requires attendance in class or at study halls? If a player is late for
practice and as a penalty must spend time in an extra study hall session, is that time
compensable? Under the Americans with Disabilities Act, could a player with a doctor's note be
excused from practice, but still expect to play in the game? During the break between the Spring
and Fall semesters when athletes are no longer receiving their scholarships, are they entitled to
unemployment compensation? Could the EEOC challenge a university’s scholarship offers and
acceptances under a disparate impact analysis? Could the EEOC challenge a failing grade in a
class under disparate treatment analysis? If they are considered employees, would student-
athletes’ scholarships be considered taxable income that is subject to withholding and income
tax, and if so, would it make a college education unaffordable for many current scholarship
recipients?

% Section 2(3) of the NLRA, 29 U.S.C. § 152(3), defines who is covered as an employee under
the Act.
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them as employees changes students from student-athletes to professional
athletes who are also students. And even if these student-athletes could be
considered employees within the undefined text of Section 2(3), such employee
status is inconsistent with the remaining principles contained within the NLRA
covering the employer-employee relationship generally and as to collective
bargaining specifically. Yet this eventual conflict is precisely what will happen if
scholarship athietes at private colieges and universities are found to be
employees covered by the NLRA.

It is also important to note that because most major college football
programs are part of public institutions, the NLRB has statutory jurisdiction over
only 17 of the roughly 120 colleges and universities that play major college
football.* In asserting jurisdiction, the NLRB's rules would apply to these teams in
ways inapplicable to more than eighty-five percent of their intercollegiate
competitors. And those remaining 100 or so public institutions are subject to,
where such laws exist, a variety of conflicting state statutes as to whether or not
their public universities’ student-athletes could organize and, if so, over what
subjects they could bargain collectively. The resuiting patchwork of laws,
differing collective bargaining agreements, and uneven terms governing student-
athletes would be unworkable.

11, College Athletes Are Not Employees under the NLRA

Students who participate in intercollegiate athletics are not “employees,”
regardless of whether the program generates revenue for the university. The
term “employee” in Section 2(3) of the NLRA is not defined in any meaningful
way, and as a result, its parameters must be examined based on the Act's
purpose and focus,® which is to address economic relationships between
employer and employees.® But “principles developed for the industrial setting
cannot be imposed blindly on the academic world.”’ Yet claiming that college
student-athletes are employees begets “the problem of attempting to force the
student-university  relationship into the traditional employer-employee
framework.”® An analysis of the relationship between the academic institution

* Section 2(2) of the Act specifically excludes from coverage as an “employer” any of the states or
their political subdivisions, which includes ail public colleges and universities. 29 U.S.C. § 152(2).

% A fundamental canon of statutory construction is that the words of a statute must be read in
their context and with a view to their place in the overall statutory scheme. See e.g., Food & Drug
Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000); see also Whai Pacifica
Found., 328 NLRB 1273, 1275 (1999) (analyzing the purpose behind the NLRA to determine
whether volunteer staff constituted employees under Section 2(3) to conclude that these
individuals did not meet the definition of employee under the NLRA).

® Brown University, 342 NLRB 483, 488 (2004).

7 Yeshiva, 444 U.S. at 697,
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and its student-athletes can only lead to the conclusion that the NLRA’s
fundamental purpose does not cover such a relationship, nor should it.

Intercollegiate athletic programs have historically existed as part of the
overall collegiate experience. These athletic opportunities have been established
in our universities as part of a broad-based scope of educational opportunities
that embellish, enhance and shape the experiences provided to students as they
prepare for life outside of an academic setting. As stated by US Secretary of
Education Arne Duncan:

Student athletes learn lessons on courts and playing fields that are
difficult to pick up in chemistry lab. Resilience in the face of
adversity, selflessness, teamwork, self-discipline, and finding your
passion are all values that sports can uniquely transmit. Many of
those character-building traits are every bit as critical to succeeding
in life as sheer book smarts.®

One need look no further than former United States Presidents Gerald R. Ford
and George H. W. Bush to see examples of successful careers, wholly unrelated
to sports, enjoyed by former college student-athletes.

Academic settings themselves are undeniably different from commercial
settings in many critical aspects — and this is particularly notable in the
relationship between a university and its student-athletes. In order to participate
in any athletic endeavor at any institution of higher learning, the athlete must be
enrolled and participate as a student in the college or university’'s academic
program. Student-athletes must meet and maintain established academic
standards as a pre-condition to their ability to participate on an intercollegiate
basis. Unlike a commercial setting, even the nature of the supervision the
university has over its student-athletes differs significantly from that between an
employer and employee. Through its athletic coaches or staff, the university
supervises student-athletes in a manner predicated upon mutual interests in the
development of the student’s character and advancement of the student’s overall
university experience.?

8 Brown University, 342 NLRB at 487.

¥ See Ame Duncan, Let's Clean Up College Basketball and Football, HomeRoom, The Official
Blog of The U.S. Dept. of Education (Jan. 15, 2010), hitp://www.ed.gov/blog/2010/01/lets-clean-
up-college-basketball-and-football.

1% At least one study has shown that student-athletes are at least as engaged overall, and in
some areas are more engaged, compared with their non-athlete peers. Student-athletes also
report that they perceive their campus to be more supportive of their academic and social needs.
See Umbach, P. D., Palmer, M. M., Kuh, G. D, & Hannah, S. J., Intercollegiate athletes and
effective educational practices: Winning combination or losing effort? Research in Higher Ed.
709, 725 (2006).
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The NLRB has drawn distinctions between individuals engaged in a
commercial relationship and those that — while arguably falling into the most
literal definition of “employee” under Section 2(3) —~ nevertheless fall outside the
Act's reach due to the innately non-commercial nature of the educational
relationship at issue.”’ The Supreme Court and the NLRB have recognized that
the nature of a university “does not square with the traditional authority structures
with which thie] Act was designed to cope in the typical organizations of the
commercial world.”"®  For example, in rejecting petitions to organize students
who also worked for their academic institutions as janitors and cafeteria workers,
the NLRB refused to direct an election of the student workers despite their dual
status as employees, because they were primarily student. ™ In Brown
University, the Board focused on whether the relationship of the purported
employee and the University is primarily educational or primarily economic to
conclude that graduate assistants and research assistant were not employees
under Section 2(3) because they had a primarily educational relationship with the
University. ™

In determining whether Northwestern University's football players fell
within the statutory definition of an "employee” under the NLRA, the Regional
Director found Brown Universily to be inapplicable and rather reached his
decision by applying the common law definition of an employee, i.e., whether the
athletes perform services for another under a contract of hire, subject to the
other’s control or right of control, and in return for payment. Using the common

" See Brevard Achievement Center, Inc., 342 NLRB 982 (2004); Goodwill Industries of Denver,
304 NLRB 764 (1991); Whai Pacifica Found., 328 NLRB at 1275; see also NLRB v. Yeshiva
University, 444 U.S. 672, 688 (1980) (in excluding faculty members who exercise managerial
judgment from coverage under the Act, the Court observed that "the ‘business’ of a university is
education, and its vitality ultimately must depend on academic policies that largely are formulated
and generally are implemented by faculty governance decisions”), Alfied Chem. Alkali Workers of
Am., Local Union No. 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157, 166 (1971) (“the legislative
history of § 2(3) itself indicates that the term ‘empioyee’ is not to be stretched beyond its plain
meaning embracing only those who work for another for hire”).

"2 Yeshiva, 444 \U.S. at 697.

1 Saga Food Service of California, Inc., 212 NLRB 786, 787 (1974), San Francisco Art Inst., 226
NLRB 1251 (1976).

“In Brown University, the Board further emphasized that the individuals at issue were students
who were admitted to the University, not hired by it to serve as graduate teaching or research
assistants even though the students performed teaching duties and research for the university
and received compensation from the University in the form of stipends or grants and tuition
remission. The Board was also influenced in its decision by the fact that the continued receipt of
a stipend and tuition remission depended on graduate assistants’ continued enrollment as
students, and was not dependent upon the nature or value of the teaching or research services.
See Brown University, 342 NLRB at 490 fn. 27, 492.
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law test, the Regional Director artificially — and in an unprecedented way —
separated the students’ athletic from their academic activities.

The purposes of the NLRA and its coverage of economic relationships
between employer and employee is inapplicable in the context of students who
participate in programs that may, in certain circumstances, generate revenue.
Revenue generation should not be determinative of the NLRA's application to
any particular student-athletes; the women’s water polo and men’s cross-country
teams, like many other intercollegiate sports teams and other extracurricular
organizations, generate negligible if any revenue but have significant costs. In
fact, if their student-participants were employees, those student-athletes might
have even more reason to unionize due to fears about their programs’ possible
cancellation that are not felt by athletes in revenue-generating sports. Employees
of many unprofitable commercial businesses might be more inclined to organize
to negotiate for possible protections from plant closure or layoffs, while their
peers in highly-profitable businesses see no need for union representation
because they already receive generous wage increases or profit sharing they
never sought. Under the NLRA, the economics or profitability of the employer
should be irrelevant. Thus, there is no logical distinction between the athletic
teams, jazz or string ensembles, and debate teams that generate no revenue but
perform a service for the university and the sports teams that generate revenue.
And the fact that students in each of these groups are “hired” to perform a
‘service” for the university in exchange for some perks or “payment” does not
make them Section 2(3) employees.

The primary purpose of the University’s mission, which includes athletic
and many other programs, is to educate its students, including student-athletes.
Student-athletes are not “hired” by a college or university and are not providing
‘services” to the institution; they are participating in the programs of the
institution.  As such, a determination of whether student-athletes are employees
under Section 2(3) of the Act should be based on an analysis of the purposes of
the Act and the status of the student-athlete, based on both of the student’s
roles, not just the role of the student as an athlete. Treating these participants as
Section 2(3) employees changes them from students who are student-athletes to
professional athletes who are also students.

I Treating Coliege Athletes as Employees Under the NLRA s Unworkable

a. The NLRA Rights of Employees Are Incompatible with the College
Athletics Environment

College is a different environment from the workplace. Students are
subject to rules imposed by their individual academic institutions, including
separate codes of conduct, academic standards, and other restrictions. Student-
athletes, whether on scholarship or not, are subject to further restrictions
imposed by their universities, their athletic conferences, and the NCAA:
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The players must also abide by a social media policy, which restricts what
they can post on the internet, including Twitter, Facebook, and Instagram.
In fact, the players are prohibited from denying a coach’s “friend” request
and the former’'s posting are monitored. The Employer prohibits players
from giving media interviews unless they are directed to participate in
interviews that are arranged by the Athletic Department. Players are
prohibited from swearing in public, and if a player “embarrasses” the team,
he can be suspended... .**

Cited by the Regional Director in his Decision and Direction of Election,
these and many other similar restrictions apply to all student-athletes (whether on
scholarship or not) and stem either from Northwestern University, the Big 10
Conference within which it competes, or the NCAA. Rules like these, whether
from a school, its athletic conference, or the NCAA, are applicable at every
university to either all students or all student-athletes. As a training ground for
future leaders, *® universities are charged with bridging, often in a close
residential environment, the gap between childhood and aduithood. In both an
academic and competitive intercollegiate environment, each of these rules
makes sense."’

All employees covered under the NLRA, however, are guaranteed certain
rights whether they are represented by a labor union or not.'® As employees,
student-athletes would be entitled to the full range of protections set out in
Section 7 of the NLRA, which includes the right to engage in “concerted” activity
for “mutual aid or protection.”’® The mere maintenance of policies that have the
potential to “chill” the exercise of those rights is unlawful, even if they are never
applied to concerted behavior under the NLRA. And each of the common sense
student-athlete rules cited by the NLRB’s Regional Director, if applied outside the
university environment for which they were specifically established, likely violates
the NLRA.?

5 D&DE, Northwestern Univ., Case No. 13-RC-121359, at *5 (Region 13, March 26, 2014).

'® See, e.g., Grutter v. Bollinger, 539 U.S. 308, 332 (2003).

"In a broad sense, many of these rules teach the teadership and civic skills that are part of a
university’s overall mission. And on a much more immediate level, no coach wants an exuberant
nineteen year-old player's media interview or Facebook post to become bulletin board fodder for
next week's opponent.

e Amglo Kemlite Laboratories, Inc., 360 NLRB No. 51, at *5 (2014); Greater Omaha Packing Co.,
inc., 360 NLRB No. 62 (2014).

¥29U.8.C. §157.
? 5es, e.g., Design Technology Group LLC d/b/a Bettie Page Clothing, 3569 NLRB No. 96 (2013)
{employer ordered to rescind portions of overbroad policy that served as the basis for terminating

employees for their Facebook posts); Costco Wholesale Corp., 358 NLRB No. 106 (2012)
8
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When employers maintain policies such as these that restrict employees’
Section 7 rights, they commit unfair labor practices. Applying settled Board
precedent to the rules the NLRB’s Regional Director cited in the Northwestern
case — and undoubtedly they are not unique to Northwestern but very much like
most other colleges’ rules governing students generally, and athletes (whether on
scholarship or not) in particular — such provisions violate NLRA Section 8(a)(1).*’
Their enforcement violates Sections 8(a)(1) and (3).22 The remedy for these
unfair labor practices invariably requires rescission of the unlawful rule and a
“make whole” remedy for any discipline that was imposed.?®

So irrespective of the unique attributes surrounding the collegiate
academic environment, if college student-athletes are employees within the
meaning of NLRA Section 2(3) —~ and whether or not they ever consider joining a
union — their Section 7 rights supersede and render illegal many of the common
sense policies that colleges impose on their students and student-athletes.

b. NLRA Collective Bargaining is Incompatible with the College
Student-Athlete Environment

The application of NLRA Section 7 rights to rules governing student-
athletes may pale in comparison to the implications for collective bargaining.
Irrespective of whatever limited objectives the College Athletes Players
Association (CAPA) may currently have or express for collective bargaining, once
it is certified at Northwestern, those goals may change. Under pressure from its
members, unions often expand their demands. And because CAPA has no
exclusive franchise to organize college athletes, neither it nor any other labor
unions that organizes college athletes is bound by earlier promises to negotiate
over a limited slate of issues.

Under the NLRA, mandatory subjects of bargaining include “wages, hours,
and other terms and conditions of employment”?* Not merely limited to

(employer orderad to rescind policy that prohibited employeses from posting electronic statements
that could damage the company’s reputation); Karl Knauz Motors, inc., 358 NLRB No. 164 (2012)
(employer to rescind social media policy requiring emplioyees to be “courteous, polite, and
friendly” to customers and employees and not to use “language which injures the image or
reputation” of the employer); DirectTV, 359 NLRB No. 54 (2013) (employer violated the NLRA
when it restricted media interviews); and Trump Marina Assoc., 355 NLRB No. 107 (2010),
(employer violated the NLRA when it required employees to receive prior authorization before
speaking to the news media).

2129 U.S.C. § 158(a)(1).
229 U.8.C. § 158(a)(3).

% See, e.g., Design Technology Group LLC d/b/a Bettie Page Clothing, 359 NLRB No. 96 (2013);
Karl Knauz Motors, Inc., 358 NLRB No. 164 (2012).

% NLRA Section 8(d), 29 U.S.C. § 158(d).
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compensation, health care and any post-retirement benefits, the NLRB construes
these subjects very broadly.®® Typical collective bargaining agreements, which
often contain hundreds of pages, include provisions for job assignments,
seniority, promotions, working hours, overtime assignment and distribution,
discipline and discharge, grievance and arbitration, and many other terms within
the workplace.

Applying settled NLRA precedent, scholarship athletes would have the
right to negotiate over playing time, whether non-bargaining unit (walk-on)
players have the right to perform bargaining unit work by playing in games, and
other “working conditions” typically within a coach'’s discretion. A union could
conceivably negotiate over the total number of scholarships available since any
NCAA limits would be fair game for discussion. Likewise, mandatory bargaining
subjects would include the number of scholarships (and their dollar value) by
player position, such as a minimum of three quarterbacks on scholarship at any
one time but no more than one full (or two half) scholarships allowed for the
kickers on its special teams, the duration of any scholarships, and even the
duration of an employee-athlete’s eligibility. 2

A student-athlete-employees’ union would likewise have the ability to
negotiate over academic standards, ranging from minimum grade point
averages, to class attendance requirements, the number and form of
examinations or papers in any class, grievance procedures to challenge a poor
grade from a professor, and even potentially graduation requirements. In
addition to interfering with a college’s academic freedom, any “negotiation” and
compromise over these standard educational requirements potentially devalues
any athlete’s degree from that institution.?” In fact, unions arguably could bargain
over whether employee-athietes even need to enroll at the university as a
student.

Many of the special rules and policies governing intercollegiate athletes
that are designed to create a level playing field for all teams — whether imposed
by a college, its athletic conference, or the NCAA — are mandatory subjects of
bargaining under the NLRA. The NLRB's Regional Director noted many such

* Mandatory subjects of bargaining include such esoteric issues as the prices of snhacks in
employee cafeteria vending machines and the existence of and potential locations for hidden
surveillance cameras in the workplace. See Ford Motor Co. v. NLRB, 441 U.S. 488 (1979);
Anheuser-Busch, Inc., 342 NLRB No. 49 (2004).

% Under the NLRA, there is no reason why players should be limited to only four years of
eligibility.

7T See, e.g., Yeshiva, 444 U.S. at 680-81 (1980) (noting that “principles developed for the
industrial setting cannot be imposed blindly on the academic world”).
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rules governing practice time, dress codes, and other conduct in his decision,
each of which is negotiable under the NLRA %8

And it would be no defense to argue that Northwestern or any other
university is merely complying with its athletic conference’'s or NCAA rules. The
NLRA's obligation to bargain in good faith does not automatically allow an
employer to avoid good faith negotiations merely because it is complying with
external guidelines. First, even if Big 10 Conference or NCAA rules limited the
maximum practice time, a union could always demand lesser requirements. Just
as minimum wage laws and statutory overtime requirements do not prohibit
employees from bargaining for more than the minimum (or less than the
maximum), conference or NCAA limits will not prevent a union from bargaining
for more or less than those rules allow. And as described more fully below, any
differences in the rules by which collegiate teams compete will have profound
implications for the continued viability of competitive college sports.

More important, however, the individual conference and NCAA guidelines
will likely not be a defense to any university’s refusal to bargain over them. Itis
unclear whether any rules on transferring among institutions, limits on years of
playing eligibility, and even limits on the number of scholarships would be able to
withstand scrutiny.

Additionally, the NLRB arguably might assert jurisdiction over individual
athletic conferences and the NCAA itself as a joint employer with any individual
college or university. Joint employers are businesses that are entirely separate
entities except that they both codetermine or "take part in determining the
essential terms and conditions” of employment of a group of employees.? Given
the extensive regulation of and revenue sharing within college athletics, it takes
little imagination to believe that the NLRB could find either a conference or the
NCAA to be a joint employer with any member institution. As a joint employer,
the college or university along with its athletic conference or the NCAA would be
required to bargain together with any union representing that college’s employee-
athletes. In Northwestern’s case, as the only private university in its conference,
this might mean that the Big 10 Conference and Northwestern would jointly
bargain with a union for Northwestern’s players, while the remaining 13 public
institutions in the Big 10 would not be covered by any resulting labor agreement.

Further, if Northwestern and the Big 10 were to bargain jointly, it is no
defense for the conference (or the NCAA) to claim that it is merely applying the
same rules it applies to all its other “non-union” facilities. While the NLRA does
not require either an employer or union to make concessions, Section 8(d)'s

2 See e.g., Pittsburgh Plate Glass, 404 U.S. at 157-58; NLRB v. Borg-Warner Corp., 356 US 342
(1958).

¥ Capitol EMI Music, Inc., 311 N.L.R B. 997, 999 (1993).

"
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requirements make clear that an employer must engage in a good faith attempt
to reach an agreement. The unwillingness 1o deviate from terms at non-union
facilities (i.e., colleges and universities where athletes are not represented by a
union) may be inconsistent with bargaining in good faith.>

Even if Northwestern or any other academic institution could negotiate an
individual collective bargaining agreement fo cover its athletes, however, other
NLRA principles present additional practical problems. It has been widely
reported that vast disparities exist among the fortunes of college athletic
programs, with some making a so-called profit while many other institutions have
expenses that exceed revenue. Any institution claiming that its finances do not
permit it to meet its players’ economic demands will have a well-established
obligation to justify those claims under the NLRA®*' And once the college or
university opens the books, will a union be able to argue that the institution
should “shut down” its money-losing sports in favor of those that generate greater
revenue such as men's football or basketball?

Other NLRB rules about bargaining a first labor contract and the hiatus
period between labor contracts create special conflicts for college athletics. The
NLRB holds that “waivers,” terms in a labor contract that give management a
right to act unilaterally (typically imposing discipline, laying off employees, and
possibly making changes to some benefit plans), normally expire during the
hiatus period after expiration of and before execution of a new collective
bargaining agreement. ** And there are no waivers during first contract
negotiations; employers are obligated to notify a union and upon request confer
before imposing discipline on any bargaining unit member.*® Whether the
discipline involves a violation of NCAA, conference, team, or even academic
rules applicable to all that college’s students, would that institution need to confer
with its players’ union before ruling a player ineligible for that Saturday’s game?
If a student alleges that a bad grade is in retaliation for union activity, would a
history professor need to confer with a union representative before imposing the
grade or defend an unfair labor practice charge for giving a college athiete a C-
or D+ in a class or on @ mid-term exam?

But whether or not a waiver exists and there is an obligation to confer
before imposing discipline, the NLRA’s unfair labor practice processes could be
invoked to challenge any discipline. If a player were suspended for a game due
to the violation of that team’s social media rules, for example, the player or his

*® See, e.g., Ampersand Publishing, LLC, 358 NLRB No. 141 (2012).
* Nielsen Lithographing Co., 305 NLRB 697 (1991).
* Beverly Health & Rehabilitation Services, 335 NLRB 635, 636 (2001).

% Alan Ritchey, Inc., 359 NLRB No. 40 (2012).

12



34

union could not only file an unfair labor 3prac:tice charge, but potentially seek
injunctive relief under NLRA Section 10(j).** With a fimited playing career of 12
to 14 games over each of four seasons, the claim of irreparable injury from a
college football player missing even one game would be a significant
consideration. [f a player is reinstated and ruled eligible for a game by the court
for conduct that viclates NCAA rules, the team’s penalties for the player's
participation under NCAA guidelines could include forfeiture of the game. If the
player were allowed to dress for the game but received no actual playing time,
the university would likely face either contempt charges from the federal court or
new unfair labor practice charges for retaliation. How much playing time does
the player deserve? Could holding a player out for the first half (or first set of
downs) constitute an unfair labor practice? Would a federal district court
eventually issue a Section 10(j) injunction ordering that a player be put in the
game? And as discussed above, if the discipline was for an academic rules
violation, the NLRB's processes interfere with a university's academic freedom.

C. The NLRA's Organizing Process is Incompatible with the College
Athletic Environment

The right of student athletes to organize and form bargaining units under
the NLRA presents substantial practical problems. First, while the College
Athletes Players Association seeks to represent the scholarship athletes on
Northwestern’s football team, the NLRB has made it clear that a union need not
organize and seek to negotiate for entire teams.* If college football players are
Section 2(3) employees, Section 9(a) of the NLRA makes it clear that employees
may organize in an appropriate bargaining unit, not the most appropriate
bargaining unit.%®

Section 9(b) of the NLRA describes that bargaining units can be based on
a craft, department, facility, or employer-wide.®” As this Section of the Act and
NLRB precedent in other industries shows, organizing and collective bargaining
need not be limited to a single athletic team at any college or university.

29 U.S.C. § 160().

% While other bargaining units may be appropriate, in approving a bargaining unit of only
scholarship players at Northwestemn, the NLRB would be creating a fractured unit — one of the
few units it has tried to avoid. See, e.g., Becker College, 01-RC-081265 (June 12, 2012).
Scholarship and walk-on players play the same positions for the same coaches, attend the same
practices and games, receive and wear the identical uniforms and practice gear, are subject to
the same rules, eat the same meals and share aimost all terms except the value of a scholarship.
Even if some other units might be appropriate, the one approved by the NLRB's Regional Director
in Northwestern is difficult to justify.

%20 U.8.C. § 159(a).

29 U.8.C. § 159(b).
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Potential bargaining units at any NLRA-covered university include all
intercollegiate athletes receiving a scholarship, aill men’s scholarship athietes, the
joint men’s and women’s basketball or cross-country teams, or any of a number
of other groups of student-athletes.

Relatively recently, the NLRB has expanded the types of groups that may
organize into smaller separate bargaining units. In Specialty Healthcare of
Mobile, the NLRB found that a petitioned for unit will be considered appropriate
unless a larger group shares an “overwhelming community of interest” with that
group.®® An employer that wants to challenge a petitioned-for group must
establish that others share this “overwhelming” community of interest with the
group the union seeks. As the dissent noted in Specialty Healthcare, this gives a
union a significant advantage in being able to petition for a bargaining unit within
which it can win an election.®® But even with the typical bargaining units
historically approved by the Board, the NLRB's current standard would permit
further divisions and potentially multiple bargaining units within any team.®

With separate offensive and defensive coordinators, position coaches,
playbooks, and game plans, a college would face an uphill battle in meeting its
burden of proving that the remainder of the football team share an overwhelming
community of interests if a labor union seek to represent just the team's offense
or defense. Likewise, offensive linemen, defensive backs or quarterbacks each
may share their own separate community of interests. And because unions
petition for bargaining units where they believe they can win an NLRB election,
these types of units are inevitable *'

% 357 NLRB No. 83 (201 1{emphasis added).
* Id. at *21-28.

0 Different unions frequently represent different crafts and production employees within a single
facility. For example, within a single manufacturing facility, the International Union of Operating
Engineers may represent employees in the boilerhouse, International Brotherhood of Electrical
Workers the plant’s electricians, International Association of Machinists the remainder of the
maintenance workforce, the United Steelworkers the production employees, and the International
Brotherhood of Teamsters the warehouse employees.

! Likewise any group of students who perform a “service” for a college or university may now fit
the NLRB's definition of a Section 2(3) employee. Under the Regional Director's Decision in
Northwestern, it is not inconceivable to envision bargaining units of a university’s marching band,
its symphony orchestra, its cheerleaders, or debate team — or smaller "appropriate” groups within
them such as the brass section or percussionists. Depending on whether those students receive
scholarships or other compensation (if that is to be the standard) in exchange for their
participation, the test laid out in Northwestern would support employee status and union
organizing rights. This, of course, returns to the threshold issue concerning the principal purpose
behind most extracurricular activities.
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Each bargaining unit — potentially represented by different unions — would
be able to bargain separately over that group’s terms and conditions of
“employment.” The possibility exists that within any team, different groups of
players would be unrepresented, while other groups would be covered under
different collective bargaining agreements, terms, and rules. While these
differences are workable in an industrial or office setting, they would be difficult to
apply in a team sport context.*?

d. NLRA Collective Bargaining among College Athletic Teams Would
Create Competitive Imbalances

The practical problems in applying different rules to discrete groups within
the same team pale in comparison to those that would arise when different
college teams compete under different sets of rules negotiated with their unions.
It would be unprecedented in American sports to have some teams populated
with “employees” covered by collective bargaining agreements, while other
teams are not. From a practical standpoint, the basis for both college and
professional sports is a level playing field. The NCAA has different Divisions,
each of which has its own rules and competes with others in that group.
Likewise, Major League Baseball, the National Football League, the National
Basketball Association, and the National Hockey League all have multi-employer
collective bargaining agreements covering the league and every team. Each
league's collective bargaining agreements provide a level playing field, whether
with salary caps, minimum wage progressions, free agency, drug testing
protocols, and even revenue sharing. And in professional sports, every team is a
private employer under the NLRB’s jurisdiction that can therefore be covered
under a single collective bargaining agreement.

This level playing field in professional sports occurs because the different
teams — all competitors with each other — can “fix’ labor terms under a well-
acknowledged non-statutory labor exemption from the antitrust laws.” Because
labor law requires collective action, the exemption applies to employers “where
its application is necessary to make the statutorily authorized collective
bargaining process work as Congress intended.”** Stated simply, because the

“2 For example, the offense might negotiate to practice in the morning, while the defense
demanded afternoon practices. To press their bargaining demands for better training table meals
or nicer hotels with single rather than double-occupancy rooms when traveling for away games,
just the quarterbacks — as a separate bargaining unit — might decide to go on strike just before a
big game.

@ Specifically, protections of unions from antitrust actions by the Clayton and Norris-LaGuardia
Acts are intertwined with the congressional policy to promote collective bargaining expressed in
the NLRA. See Sherman Antitrust Act, 15 U.S.C. §§ 1-7 (1988 & Supp. 11 1990); Clayton Act,
ch. 323, § 7, 38 Stat. 730, 731-32 (1914); and the NLRA, 49 Stat. 435 (1835), amended by 61
Stat. 141 (1947), 29 U.S.C. §§ 151-169 (1988).

* Brown v. Pro Football, Inc., 518 U.S. 231, 237 (1996).
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product of collective bargaining can be argued to stifle competition, the contracts
— whether with a single employer or multi-employer association such as an entire
sports league — negotiated by organized labor have been largely exempted from
antitrust scrutiny.

Unlike professional leagues, the same will not be true in college athletics.
Because the NLRA does not apply to the public institutions, the NLRB is creating
rules for “employee’-athletes who represent less than fifteen percent of the
participants. And it is almost certain that the NLRA's regime for recognizing and
bargaining with unions will not apply to the remaining eighty-five percent. In the
Big 10 Conference, for example, only Northwestern is a private institution. in the
Pac-12 Conference, only Stanford and the University of Southern California are
private institutions. The remaining thirteen members of the Big 10 and ten
members of the Pac-12 are all public universities. Without a single, common
collective bargaining agreement covering every team in a conference or the
NCAA, any attempt among the separate “employer-universities” to “fix” the
compensation of “employee-athletes” in that conference enjoys no labor antitrust
exemption.

Some states expressly regulate public sector employee collective
bargaining, often either limiting it to certain subjects or types of employees.®
Other states prohibit public sector bargaining altogether or have no laws on the
subject.”® And while it is far from clear whether public university student-athletes
could be considered employees within the meaning of even those state laws that
do permit public sector organizing and bargaining, the likely patchwork of
differerl‘g terms and rules will lead to vastly different playing fields among different
teams.

With no single collective bargaining agreement to cover all participants
and any intentional fixing of “employee-athietes™ compensation not covered by
the labor antitrust exemption, every team must fend for itself with its “employee-
athletes.” Those universities or athletic departments that can afford it may attract
the best players by either themselves providing (if their athletes are non-union) or
negotiating with a union for signing and retention bonuses, higher stipends and

other more generous "employment” terms. After all, sports are competitive and

“Ohio and Wisconsin are expressly stating that college athletes are not public employees, and
Texas bars public sector collective-bargaining rights aside from police officers and firefighters.

*North Carolina and Virginia prohibit all collective-bargaining rights for public employees.
Arizona, Arkansas, Colorado, Mississippi, and West Virginia have no laws on the subject.

7 For example, a bill is advancing in Ohio’s House of Representatives clarifying that athletes at
that State's public colleges and universities are not employees. See H.B. 483, 130th Gen.
Assemb. (Oh. 2014) On the other hand, some legislators in Connecticut, including State Rep.
Patricia Dillon, D-New Haven, have suggested that they will introduce legislation stating that its
public college athletes are, in fact, employees.
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every athletic department wants to win. And because those institutions whose
fortunes are not as great may be left with less attractive “compensation” to offer
and therefore less highly-recruited talent, the resulting competitive imbalance will
profoundly change the nature of college sports.®®

V. The NLRB Should Decline to Assert Jurisdiction Qver College Athletics

For all these reasons, the NLRA cannot effectively apply to college
athletics. College student-athletes are not employees under NLRA Section 2(3).
Even if they were considered so, however, applying the Act's other provisions
and bargaining rules to the 17 teams over which the NLRB may claim jurisdiction
creates an unworkable series of legal and practical problems. Applying the
NLRA, a statute that covers fewer than fifteen percent of the competitors in major
college football, is a mistake that would profoundly change the nature of
intercollegiate sports.

Even where it has jurisdiction, however, in its discretion under Section
14(c) of the Act, the NLRB may “decline to assert jurisdiction over any labor
dispute involving any class or category of employers, where, in the opinion of the
Board, the effect of such labor dispute on commerce is not sufficiently substantial
to warrant the exercise of its jurisdiction.”*

For over half a century, the NLRB has consistently declined to assert
jurisdiction over labor disputes in the horseracing and dog racing industries as
well as over labor disputes involving employers whose operations are an integral
part of these racing industries, even where there is evidence of an effect on
commerce.®® In declining jurisdiction, and like the extensive conference and
NCAA regulation over college athletics, the Board noted the extensive state laws
and regulations already in place, such as state laws governing the racing dates
at the tracks, the state's share of gross wagers, the licensing of the industries’
employees, the supervision over the industries through state racing

“Rather than improving the lot of the college athlete, the NLRB’s decision that scholarship
athletes are employees may have the perverse effect of causing some colieges and universities
to eliminate athletic scholarships entirely. As a result and for the vast majority of college athletes
who will never play professional sports, many students who are now receiving scholarships could
find a college education unaffordable and beyond their and their family’s means.

4929 U.5.C. § 164(c).

% 29 CF.R. 103.3; Los Angeles Turf Club, inc., 90 NLRB 20 (1950) (horseracing track);
Jefferson Downs, Inc., 125 NLRB 386 (1959) (horseracing track);, Meadow Stud Inc., 130 NLRB
1202 (1961) (horse owner/breeder), Hialeah Race Course, Inc., 125 NLRB 388 (1959)
(horseracing track); Walter A. Kelley, 139 NLRB 744 (1962) (horse owners/breeders); Centennial
Turf Club, Inc., 192 NLRB 698 (1971) (horseracing track); Yonkers Raceway Inc., 196 NLRB 373
(1972) (horseracing track); Jacksonville Kennel Club, Case 12-RC-3815 (May 5, 1971) (dog
racing track) (not reported in NLRB volumes).

17



39

commissions, and the ability of certain states to discharge employees whose
conduct jeopardized the “integrity” of the industries.®’

Likewise and like with the limited tenure and rapid turnover of college
athletes, the NLRB has historically considered the sporadic nature of the
employment in the racing industries, including high turnover resulting in a
relatively unstable work force. The Board recognized serious administrative
problems that would be posed both by attempts to conduct elections and
effectively remedy alleged violations of the NLRA within the highly compressed
timespan of active employment characteristic of the industries.>

Even if it were to conclude that college athletes are employees within the
meaning of the NLRA, the Board — which could only claim jurisdiction over 17 of
the 120 or so teams that play major college football — should exercise iis
discretion and decline to assert jurisdiction over college football programs and
scholarship athletes at private colleges and universities.

V. Conclusion

| believe the National Labor Relations Act is not an appropriate vehicle to
address student-athletes’ concerns or disputes with their colleges and
universities, athletic conferences, or the NCAA. The legal and practical results of
deeming these student-athletes to be employees within the meaning of the Act
would be profound and unworkable. Chairman Kline and Members of the
Committee, | thank you for the opportunity to share my thoughts with you today.
Please do not hesitate to contact me if | can be of any help in further addressing
the implications of student-athletes being allowed to organize and bargain under
the NLRA.

%' See, e.g., Walter A. Kelly, 139 NLRB 744 (1962).

%229 C.F.R. 103.3,
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Chairman KLINE. Thank you.
Mr. Schwarz, you are recognized.

STATEMENT OF MR. ANDY SCHWARZ, PARTNER, OSKR, LLC,
EMERYVILLE, CALIFORNIA

Mr. ScHWARZ. Chairman Kline, Ranking Member Miller, mem-
bers of the committee, thank you for allowing me to testify on these
issues related to college football. My name is Andy Schwarz, I am
an economist who specializes in antitrust and the economics of col-
lege sports. I am a partner with the firm OSKR, but I am testifying
today solely on my own behalf.

As the members of the committee know, the NLRB authorized an
election for Northwestern football athletes. And so to start, I want
to provide a few facts from those proceedings. Scholarship football
athletes at Northwestern devote 40 to 60 hours per week during a
5-month season and 15 to 25 hours per week the rest of the year.
They receive no academic credit, they are not supervised by faculty,
and football is not a direct part of the curriculum of their under-
graduate majors.

I understand this panel is focused on unintended consequences
of unionizing college football. So I want to explain that the biggest
threat to college sports from collective action is the current price
fixing cartel called the NCAA. By price fixing, I am focused on how
351 Division 1 schools, including my own beloved Stanford, stifle
healthy economic competition through collusion to impose limits on
all forms of athlete compensation. College football is an enormously
popular consumer product. It generates passion from fans and bil-
lions in revenues from schools, for broadcast television networks,
for merchandisers and apparel companies.

FBS football is a professional sports industry. FBS football alone
reported 3.2 billion in revenue in the most recent federal filings. D1
basketball added another 1.4 billion. Individual athletic depart-
ments regularly generate more revenue than almost all NHL and
NBA teams. Former NCAA president, Miles Brand, explained that
maximizing revenue was the only responsible path for college
sports. That is exactly how a vibrant business should behave. But
there is an economic dark side to college sports that comes from
collective action, which is price fixing.

The NLRA and the antitrust laws work together to ensure that
when sports leagues and athletes form partnerships negotiations
are fair. And either choice is valid; in a unionized, collective bar-
gaining path, or a more free market approach governed by the anti-
trust laws. Given the one-sided power imposed by collusion, it is
not surprising that players have turned to labor law and to union-
ization for a modicum of countervailing bargaining power. Other
American sports involve a league, negotiating with a union, to
achieve a competitive outcome. Leagues generally encourage union-
ization.

In 2011, the NFL players sought to end their union. But the NFL
went to court to demand they remain a union, against the players’
wishes. As an economist I focus on the athletes’ free market value,
which is high. But as a union, CAPA is focused on very different
things. They are focused on enhancing educational and safety com-
ponent of the bargain, better medical coverage, reducing head trau-
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ma, improving graduation rates and establishing educational trust
funds to ensure athletes can finish their degrees.

Because of time limits I will summarize my points and leave the
rest for the question period. Because most athletes do not go on to
work in the NFL, NCAA collusion effectively denies 95 percent or
more of college athletes of their four best sports earning years of
their entire career. For some, those may be their four best earning
years. Money that would go to male athletes is, instead, funneled
to coaches and into elaborate recruiting palaces. College football
coaches can make as much as $7 million a year. Shunting money
to coaches also deprives women athletes of Title IX matching funds.

Collusion shifts the burden from a private school like North-
western to taxpayer-funded Pell grants, sometimes even food
stamps, or by forcing students to leave school to support their fami-
lies. The current tax code exempts from taxation the tuition portion
of athletic scholarships as well as tuition remission paid to univer-
sity employees as part of a broader compensation package. Nothing
in the NLRB ruling should change that and, if it did, Congress
itself has the power to make sure that doesn’t happen.

Finally, the NCAA limits consumer choice with a centrally-
planned, one-size-fits-all product offering. I also want to say that
the term “student athletes” itself was created to dodge legal re-
sponsibilities for athletes’ safety and to avoid economic competition.
But the resources from new TV deals alone are sufficient for an or-
derly transition from a command and control economy to a market-
based one. Americans have a legal right to economic markets free
of collusion. Until that right is respected for college athletes of
course they will seek collective alternatives.

An athlete who has bargained, individually or collectively, to en-
sure he is well fed, given real access to a full range of majors and
programs at a school, and provided with health and safety rules
that lower the risk of serious head trauma or lifelong disability is
going to be in a better position to benefit from a true education
than a hungry or concussed athlete forced into a dead end major.

Thank you for your time.

[The statement of Mr. Schwarz follows:]
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Expanded Written Testimony of Andy Schwarz
Before the Committee on Education and the Workforce
United States House of Representatives
May 8, 2014

Hearing on Big Labor on College Campuses: Examining the Consequences of Unionizing
Student Athletes

Chairman Kline, Ranking Member Miller, and Members of the Committee, thank you for
allowing me to testify on these issues related to College Football. My name is Andy Schwarz.
I'm an economist who specializes in antitrust economics. I have also spent a good part of my
career studying and writing about the economics of college sports. 1 am a small business owner,
a Stanford, Johns Hopkins, and UCLA graduate, and a proud Californian. Among other things,
I am the author of “Excuses, Not Reasons: 13 Myths About (Not) Paying College Athletes.” |
am a partner with the firm OSKR, but [ am speaking only for myself, and not for my firm or any
of our clients.

As the members of the committee know, the NLRB authorized an election for Northwestern FBS
football athletes, and so to start [ want to provide a few facts from those proceedings:

* Scholarship Football Athletes at Northwestern devote 40 to 60 hours per week during a
five-month season, and 15 to 25 hours the rest of the year.

e They receive no academic credit, are not supervised by faculty, and football is not a
direct part of the curriculum of their undergraduate majors.

I understand this panel is focused on unintended consequences of unionizing college football, so
I am here to explain that the biggest threat to college sports from collective action is the current
price-fixing cartel called the NCAA. By price-fixing, | am focused on how the 351 Schools in
Division I stifle healthy economic competition through collusion to impose limits on all forms of

athlete compensation.
College Football Is Big Business

College football is an enormously popular consumer product, generating passion from fans and
billions in revenue for schools, broadcast television networks, merchandisers, and apparel
companies. As Americans, many of us love college sports, especially college football and
basketball, and that’s an important economic fact to recognize. In our vibrant capitalist
economy, popular products generate large revenues, so the fact that FBS football is a successful,
professional sports industry is nothing to be ashamed of. We should celebrate that FBS Football
programs alone reported $3.2 billion in revenue in the most recent federal filings and that D1
basketball programs added another $1.4 billion. College football is great entertainment which is
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why individual athletic departments regularly generate more revenue than almost all NHL and
NBA teams.

Former NCAA President Myles Brand explained that maximizing revenue was the only
responsible path for college sports. He stated that college athletics

“... has an obligation to conduct its revenue-generating activities in a productive and sound business-like
manner. Anything less would be incompetence at best and malfeasance at worst.”

As a free-market oriented antitrust economist, [ agree with Mr. Brand’s view: the economic
success of college sports is fantastic for the American economy and the NCAA’s efforts to
commercialize the sport are exactly how a vibrant business like College Football should behave.
Bravo for the NCAA’s pursuit of profit!

College Football is Produced by a Price-Fixing Cartel

There is an economic dark-side to the process by which this product is produced. 1t’s called
Price Fixing. Annually, 351 Division 1 schools come together and agree to stifle economic
competition. They take a market that would normally be extremely competitive, with many
buyers and many sellers, and create what amounts to a buyers monopoly, what economists call a
monopsony, where every school agrees to fix the price offered to the athletes who help to create
this beloved American sport.

In our economy, the NLRA and the Antitrust laws work together to ensure that when sports
leagues and athletes form partnerships, negotiations are fair, whether done through collective or
individual bargaining. Either choice is valid — a unionized, collective bargaining path or a more
free market approach, where the antitrust laws prohibit cotlusion among teams. Given the one-
sided market power imposed by collusion, it’s not surprising that the players have turned to fabor
law and unionization for a modicum of countervailing bargaining power.

I believe very strongly in the power of economic competition to create the best cconomic
outcomes -- that is why I work in antitrust. As a country, we should enforce our antitrust laws
just as vigorously with respect to college football (and other college sports) as we do other
examples of price or wage fixing. Whether it’s through an Act of Congress, intervention by the
Department of Justice, or through a legal decision in the Courts, the long-standing Cartelization
of college sports needs to end.

Most American Team Sports Involve Partnerships between Leagues and Unions

Other American Sports involve a League negotiating with a Union to achieve a competitive
outcome. Leagues generally encourage unionization. This is because in the context of
collective bargaining, restrictions on economic competition that would generally be illegal under
the antitrust laws can be exempt. Consider that in 2011, NFL players sought to end their Union,
but the NFL demanded the Courts re-form the NFLPA against the players” wishes. The NFL’s




44

teams may have gone to Court for their right to continue its partnership with the NFLPA because
of evidence from major European soccer leagues, Europe’s football, where there are no
collective bargaining agreements and player pay reaches 60-70% of total revenue rather than the
50% athletes in the NFL get.

Se if garden-variety American-style economic competition through a free market is too much to
expect from the 128 schools that produce FBS college football at great profit, or from all 351
Division I schools, they have a second alternative open to them, the collective bargaining
outcome chosen by the NFL, NBA, MLB, and NHL. From the point of view of an industry that
is currently price fixing, a legally negotiated collective bargaining agreement that brings with it
an antitrust exemption with respect to labor issues may be a far more palatable alternative than
unfettered, non-collusive economic competition.

Instead we have neither true market competition nor collective bargaining. We have the worst
economic outcome, a monopoly formed through collusion. The NCAA creates artificial market
power that permits price fixing which in turn distorts the market, and this imposes a high cost on
young men, many of whom come from families who do not have the luxury of shrugging off that
economic loss. The valid economic options to correct those distortions are either to break up the
NCAA’s union power by enforcing the antitrust laws, or to choose a collective bargaining
approach where both sides negotiate as collectives, and in exchange, the antitrust laws are
suspended in favor of a collectively bargained partnership.

The Term Student-Athlete is a Term of Art Created in an Attempt to Evade Legal Liability

In some ways, the NCAA has turned its founding purpose upside down. The NCAA was
famously organized at the behest of trust-buster Republican Teddy Roosevelt to address health
and safety issues, but today we live in a world where the NCAA devotes millions to investigate
suspicions of possible market compensation while it denying it has any legal responsibility to
protect the heads or bodies of its athletes.

The NCAA’s former Executive Director Walter Byers has acknowledged that the NCAA coined
the term *student-athlete” to specifically to dodge legal responsibilities for athlete safety and
medical expenses. In time, that term has also served to disguise its economic collusion.

That perversion of the original mission remains to this day: Athletes like Louisville’s Kevin
Ware, who broke his leg during last year’s NCAA basketball tournament, are excluded from
workers compensation benefits that would provide immediate and long-term medical care. Far
more effort was spent to determine whether Johnny Manziel received a market rate of
compensation for his autograph than was spent investigating whether Matt Scott of Arizona, who
showed clear signs of concussion during a televised game (that I myself watched), was put at risk
by quickly returning to play in the same game.
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FBS Football is a Full-Time Endeavor

The athletes who play College Football in FBS work at their craft as a full-time job, and they
pull this off while also juggling the difficulty of being a full-time student. One thing NCAA
president Mark Emmert and Northwestern graduate Kain Colter agree on is that FBS football
athletes put in over 40 hours per week into their craft. Colter laid out facts that people who
study college sports already know: FBS athletes put in 40 to 60 hours per week from August
through January, 15-25 hours for the rest of the year with only 3 weeks off.  Northwestern’s
head football coach Pat Fitzgerald acknowledged in the press and under oath that football
players’ responsibilities amount to a full time job.

Just as FBS athletes work outside the classroom, many non-athlete students also work at jobs
during college, often for the university itself. Whether working full- or part-time, it’s silly to
think that having a job undermines one's college education or that the number of hours spent
studying changes your employee status. In the classroom, college athletes are students. On the
field, they are valuable contributors to an economic engine that generates billions. Being a
student, an athlete, and employee are not mutually exclusive.

Like other employees, FBS Football players are already compensated for what they do. They are
paid, sometimes in cash, for their room and board, and they receive tuition remission and their
required books. Because this compensation, unlike that of a student who is not an athlete, is
subject to price fixing, they receive far below their actual market value.

As with all university employees, universities exert significant control over college athietes and
their time. Because of the demands of classes and of their craft, what is often sacrificed are all of
the soft benefits that non-NCAA students like me got from college -- a chance to study abroad or
the luxury of time to hang out with friends in the dorms, friends who go on to be valuable
business connections.

The Antitrust Laws Protect Workers’ Rights to Competitive Markets

Like almost every employee in America, athletes who play FBS football come to their craft
voluntarily, Like you or me, they could always pursue a different career, but the same is true for
employees everywhere in America. One critical difference however is that other employees have
access to competitive markets for their service, and if they do not, the Courts and the Executive
Branch step in to protect those rights.

Just last week, the Department of Justice and eBay agreed that eBay would stop colluding with
its competitors to limit the employment choices of their high tech employees, and Apple and
Google settled similar charges by paying affected workers hundreds of millions of dollars. In
banning eBay's collusive conduct, the DOJ explained that when firms collude to limit
employment choices, the American worker and the American economy suffers:
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“These actions by the Antitrust Division remind us all that the antitrust laws guarantee the
benefits of competition to all consumers, including working men and women. The agreements
we challenged here not only harmed the overall competitive process but, importantly, harmed
specialized and much sought afier technology employees who were prevented from getting better
Jjobs and higher salaries. Stifling opportunities for these talented and highly-skilled individuals
was bad for them and bad for innovation in high-tech industries.”

The same is true when the colleges collude to limit the economic freedom of athletes.
A Seat at the Table

College Athletes undertake the rigorous twin tasks of being a full-time student and also being a
full-time athlete, and I do not envision that either a free market or a union solution to the current
NCAA collusion will likely change that -- being great at something requires a tremendous
investment of time, and time is a scarce commodity. But what a market or union outcome
would do is provide athletes with a voice in determining how best to make that tradeoff. For
example, a player in a free market or a union could negotiate for a guarantee that no matter how
long it takes, that student could finish his degree, and could study abroad in the years after his
football eligibility were up. An athlete who has bargained, individually or collectively, to ensure
he is well fed, given real access to the full range of majors and programs at a school, and
provided with health and safety rules that lower the risk of serious head trauma or life-long
disability is going to be in a better position to benefit from a true education than a hungry or
concussed athlete forced into dead-end majors.

Although as an economist [ focus on the mismatch between the current fixed price and athletes’
free market value, as a union CAPA has a very different focus. CAPA’s goals aim to enhance
the educational component of what FBS football athletes receive in trade for their services,
through better medical coverage for sports-related injuries, a focus on reducing head trauma,
improved graduation rates, and educational trust funds to ensure that athletes can finish their
degrees after their sports eligibility is done. Giving athletes a say in their own education,
allowing them to exercise their basic economic rights as Americans to negotiate the terms and
conditions by which they will provide their skills and revenue-generation potential in exchange
for, among other things, the promise of a college education will tend to enhance their educational
AND economic outcomes.

Collusion Harms Athletes, Taxpayers, and Consumers

In the rest of my testimony, [ would like to focus on some of the ways the current system, where
a Cartel imposes its rules on the industry without negotiating with anyone but themselves, harms
athletes, harm taxpayers, and harms the country as a whole.



47

s Because most athletes do not go on to work in the NFL, the current system denies more
than 95% of college football players access to the four best earnings years of their sports
careers.

1 am sure you have heard that fewer than 5% of college athletes, even in sports like football, go
on to receive a salary as athletes after they leave college. This is often trotted out as a reason
why receiving an education and a degree is so important for the other 95%-plus. And that’s true
-- education plays a tremendous role in all of our lives and in our lifetime earning power. But
stop for a second and think about that statistic: if 95% or more of the enormously talented young
men with rare skill who play college football or college basketball will not earn money from
sports after college, then the current collusion among colleges not to compete economically is
robbing those highly skilled college athletes of what will be their four or five highest earning
years in their sports careers, and possibly for their entire life.

If we had a true market for college football players, most major colleges would find it
economically profitable to provide greater levels of compensation than they do currently.
Economic research by Dan Rascher of USF and Chad McEvoy of Syracuse has shown that
consumer demand for winning, as measured by attendance and TV ratings, is actually greater at
the college level than in the NFL, College Athletes are Americans with unique skill that the
market would reward handsomely, but-for the collusion among the schools that profit from their
skills.

o The current tax code exempts from taxation the tuition portion of athletic scholarships,
and tuition remission paid to university employees as part of broader compensation.
Nothing in the NLRB ruling should change that, and if it did, Congress itself can prevent
that,

The specific proposals by the Union at Northwestern do not involve compensation beyond the
current scholarship, and thus would not likely change the current compensation or tax status with
respect to athletic scholarships. Through Revenue Ruling 77-263, the IRS has long recognized
that the tuition piece of an athletic scholarship is not taxable as long as that scholarship is not
cancelled in the event of injury. Similarly, Section 117 of the tax code exempts from taxation
tuition remission provided to a university employee if that employee is compensated with a mix
of pay and tuition remission, just as athletes receive cash for room and board in addition to
having their tuition price waived or reduced.

And of course, to the extent you in Congress are specifically worried that somehow IRS policy
would change, you -- Congress - have the power under our Constitution to ensure such an
unintended consequence is avoided.

Though it is not part of CAPA goals, as an econemist [ can envision that the market that would
arise through market competition would likely involve increased compensation. Holding down
that aspect of competition is part of much greater set of negative consequences, intended or not,
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that the current system has generated as a result of our nation’s failure to enforce our antitrust
laws against price fixing by colleges.

e Collusion denies young men with vatuable skills the opportunity for to be fairly
compensated for their football skills while they are students, shifting the burden to
taxpayer-funded Pell grants and food stamps or forcing students to leave school to
support their families.

One negative consequence is to deny many athletes a path to lift themselves out of poverty and
their dependence on government handouts. Approximately 40 to 45% of all FBS football
athletes come from families with low enough means that they receive Pell Grants. As one
example, in 2006, 65% of UCLA’s Football Athletes received these government grants. In other
cases, athletes qualify for food stamps. If collusion among major colleges were ended, economic
competition would turn those Pell Grant recipients into skilled earners. As pay rose, these hard
working young men would taxes on the portion of their earnings above and beyond the athletic
scholarship instead of being recipients of taxpayer-funded welfare. 1can’t imagine Congress
would be in favor of private institutions like Northwestern colluding with their competitors for
the purpose of pushing would-be taxpayers onto government assistance.

e One negative consequence of collusion in the market for male athletes is that money that
would go to male athletes is funneled to their coaches and into elaborate recruiting
palaces. College Football coaches make as much as $7 million.

One direct and unintended consequence of price fixing for male athletes is that the market price
for coaches has risen precipitously albeit artificially. Effectively the money the market would
channel towards male athletes is diverted into coaching pay and all other substitutes for direct
compensation that can be used to recruit athletes. This includes the large and lavish practice
facilities, which I refer to as Recruiting Palaces. There is a reason why FBS locker rooms are
more ostentatiously appointed than NFL locker rooms — in the NFL, pay is the primary recruiting
tool, while in FBS it is construction and coaching.

As an example, in the NFL and NBA, the best paid coaches earn about 7% of the total payroll of
the team. Coaching pay is also not rising nearly as fast in the NFL as in FBS. In college,
football coaches can earn as much as $7 million -- more than double the total listed value of the
entire team’s compensation in the form of athletic scholarships. In basketball, the highest coach
earns over $9 million and the ratio of coach-to-athlete compensation is far higher than in
football. 1t is a settled matter of antitrust law that it is illegal for schools to collude on coaching
pay and that is good. Collusion against any workforce is harmful to the American economy. But
enforcing that same law with respect to athletes would bring coaching pay back to a more
realistic level because the balance would shift and money would flow to male athletes instead of
to their coaches.
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s Collusion shunts money to coaches in lieu of increased financial aid to male athletes.
Thus capping compensation to male athletes also deprives female athletes of their Title
IX matching funds. Caps also limit opportunities for male athletes outside of football and
basketball.

This current system’s emphasis on coaching pay also harms female athletes. As [ am sure
members of this committee know, Title 1X has provisions that provide that financial aid provided
to male athletes must be substantially proportional to financial aid provided to women.

However, Courts have ruled there is no similar Title IX requirement to match male and female
coaching pay. Thus, after football and basketball athletes, the next biggest victim of NCAA
collusion are female athletes, who find their matching funding reduced proportionally by each
dollar that shifts from male players to their coaches or to investments in Recruiting Palaces.

For those who say the NCAA is deeply concerned with Title IX enforcement, I would ask you to
judge them by their own rules. The NCAA has no minimum requirements for women’s
scholarships, either in terms of the value or number of scholarships given. To the contrary, the
NCAA actually impose limits, both to the total value of any one woman’s scholarship and to
how many scholarship equivalents can be given out. If the NCAA were genuinely interested in
ensuring an increase in scholarship aid to women, schools would impose a minimum rather than
maximum number and value of women’s scholarships. The same NCAA rules that limit
economic competition for men also hinder women’s economic and educational opportunity.

Similarly, for men’s sports other than football and basketball, rather than requiring that schools
fully fund scholarships, the NCAA actually prevents its member schools from doing so. As one
example, it takes six men to form a full men’s volleyball team, but NCAA rules punish a school
if it provides more than 4.5 scholarships for the entire team. Soccer is similar, with a team
requiring at least 11 players (and rosters are typically larger than that) but the NCAA prohibiting
a school from granting for than 9.9 full scholarships. If the NCAA were truly concerned with
the potential reduction in men’s non-revenue sports, they could easily allow or even require its
members to field teams where every athlete has a full scholarship rather than forbidding that
outcome.

Even to call these sports “non-revenue™ is a misnomer. Like other elements of a campus -- such
as the drama, music or art department, men’s sports other than football and basketball generate
interest from would-be students, generate excitement on campus that makes for a better campus
community, and also generate successful alumni who serve as the backbone of contributions to
the school, in terms of their success, their involvement after graduation, and their financial
contributions.

We know that even if all of the billions that FBS football generates were to vanish, schools
derive value from a thriving non-revenue sport community. And as we see from Division I and
Division 11 schools that sponsor these sports, even those with little or no football revenues, that
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the fate of men’s wrestling, lacrosse, or volleyball does not rest on continued collusion against
men’s football or basketball athletes.

Now is the Opportunity to Move Away from a Command-and-Control Economy

College football is currently enjoying healthy revenue growth. The Sports Business Journal
estimates that by 2020, FBS annual revenue will have grown by more than a billion dollars. The
resources exist for an orderly transition from a command-and-control economy to a market-based
one, As Americans, we all have a legal right to economic markets free of collusion. The
Sherman and Clayton Antitrust Acts enshrine those rights into law. Until those rights are
respected for college athletes, of course they will seek collective alternatives. This is the
unforeseen consequence of collective action by the schools that comprise Division 1 athletics. If
you must be outraged, look no further than collusion by 351 Division I colleges and universities,
which denies athletes a free-market alternative to unionization.

If the NCAA were no longer able to violate the antitrust laws without consequence, schools
might find they actually would prefer to negotiate with a nationwide union, as is the case in the
NFL and NBA, and it should also be the choice of athletes to follow that path as well. That
choice is their right, as is their right to choose a collusion-free market for their talent if they opt
not to unionize.

There is an Economic Consensus that NCAA Price Fixing Harms the Market

The Supreme Court has made clear that the Sherman Act is the “Magna Carta of Free
Enterprise.”” The economic harm of the NCAA’s current collusive system may be an
unintended consequence, but economists have long understood the harm brought about by the
Cartelization of Intercollegiate Sports. Among those economist’s work is that of Nobel Prize
winner Gary Becker, who passed away just last week, Becker, who in addition to receiving the
Nobel Prize for Economics was also given our nation’s highest civilian honor, the Presidential
Medal of Freedom in 2007 by President George W. Bush quoted the Supreme Court about
NCAA price-fixing, saying: “good motives alone will not validate an otherwise anticompetitive
practice.”

Becker went on to dissect some of the unintended consequences of this anticompetitive behavior:

“A large fraction of the Division I players in basketball and football, the two big money sporis,
are recruited from poor families; many of them are African-Americans from inner cities and
rural areas. Every restriction on the size of scholarships that can be given to athletes in these

”

sports usually takes money away from poor athletes and their fumilies...
Becker concluded with a simple diagnosis of how competition would improve the market:

“It is time for the court to apply the same valid reasoning to the restrictions on scholarships and
other aspects of the competition by colleges for athletes, and to declare these restrictions also a
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violation of the Sherman Act. Were that done, both student-athletes and schools with greater
concern for academic performance of their athletes would gain at the expense of colleges that
put athletic competition before academic achievements.”

So if this panel wants to improve the economic and educational outcomes for college athletes |
would suggest you focus on the root of the problem: price-fixing and the distortions to the
American economy it brings.

Thank you for the opportunity to present this testimony.
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Chairman KLINE. Thank you.
Mr. Muir, please?

STATEMENT OF MR. BERNARD M. MUIR, DIRECTOR OF
ATHLETICS, STANFORD UNIVERSITY, STANFORD, CALIFORNIA

Mr. MUIR. Chairman Kline, Ranking Member Miller and mem-
bers of the committee, I am pleased to be here to provide some
comments about the experiences of student athletes at Stanford
University. My comments are specific to Stanford and are not fo-
cused on the details of the case currently before the National Labor
Relations Board. But I hope to help illuminate some of the larger
issues you are addressing today.

Stanford has 7,000 undergraduate students and nearly 9,000
graduate students. And the university is recognized internationally
for its academic quality. We offer 36 varsity sports, 20 for women
and 16 for men. About 900 students participate in intercollegiate
sports; 53 percent of them men and 47 percent of them women.
Stanford has won the Directors Cup, which honors the most suc-
cessful program in NCAA Division 1 sports for the last 19 years.
We are very proud of the athletic achievements of our student ath-
letes.

But what I want to emphasize in my testify this morning is that,
in athletics, we never lose sight of the university’s larger mission.
Stanford is a university first, and its academic mission comes first.
We believe the most important thing for our student athletes walk
out the door with, when they leave Stanford, is a Stanford degree.
Ninety-seven percent of our student athletes achieve this goal, in-
cluding 93 percent of our football student athletes. The athletic ex-
perience is not pursued at the expense of the academic experience
or separate and apart from it. Each enhances the other.

One out of every eight undergraduate students at Stanford is a
student athlete. So this is not a separate group having a separate
experience from the rest of the student body. They are in the same
classes, the same laboratories, the same undergraduate housing.
They have the same exam schedules, even if it means to take a
proctored examination on the road, and the same degree comple-
tion requirements as other students. The rigor of the academic en-
terprise begins with the admissions process. Stanford does not
admit anyone it is not confident can succeed academically at the
university.

Stanford reviews each applicant for undergraduate admission ho-
listically, looking at the academic excellence, intellectual vitality
and the personal context each brings to the table. This evaluation
occurs in the admissions office independent of the athletic depart-
ment. Our student athletes demonstrate how importantly they view
a Stanford education by taking all steps they need to complete it.
As two brief examples, Andrew Luck of the Indianapolis Colts and
pitcher Mark Appel of the Houston Astros organization both by-
passed the opportunity to leave Stanford with a year of eligibility
left and enter the professional sports world.

Instead, they remained at Stanford to complete their degree.
Even among the few Stanford athletes, student athletes, who do
not complete a degree before becoming professional athletes, many
do come back to finish later. The overwhelming majority of our stu-
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dent athletes will not go on to earn a living in professional sports,
but whatever path they take their Stanford experience will provide
them with outstanding preparation for success in the world. The
academic grounding they receive is solid, and the athletic experi-
ence builds on it by teaching leadership, strategy, team dynamics,
problem-solving, and other capacities critical to success. I discuss
all of these issues more extensively in my written testimony.

I want to address a related question about how revenue from
athletics is used. At Stanford, while football and men’s basketball
generate net revenue through ticket sales and TV contracts, the
vast majority of our 36 sports do not. All the revenue that the uni-
versity receives from these two sports is used to support the overall
athletic program, including the 87 percent of our student athletes
who participate in those other 34 sports. We use these revenues to
support athletic opportunities for the broad cross-section of our stu-
dents, both men and women. Providing these opportunities is very
important to us.

Let me close by discussing how we address the needs and con-
cerns of student athletes. We work very hard to ensure that both
the academic and athletic experiences of our student athletes are
excellent and properly supported. Soliciting honest feedback from
our students is critical to that objective, and we have a variety of
avenues for doing so. Many of the issues that have been identified
by the union seeking to represent student athletes are issues we
are already addressing at Stanford. Although there are areas
where our actions are governed by NCAA regulations, we are al-
ways open to making improvements that are within our purview,
and to working with the NCAA to improve its rules on issues such
as minimum academic progress for student athletes and scholar-
ships that include fair stipends for student athletes’ expenses.

I hope the strengths and benefits of programs such as ours will
be considered, as the national discussion of these issues continues.
I also recognize that there is a variation on these issues from
school to school. And that while I have been speaking today about
Stanford, there may well be differences at other institutions. Stan-
ford stands ready to talk with and work with others who are like-
wise interested in continually improving the experience of student
athletes across the country.

Thank you.

[The statement of Mr. Muir follows:]
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Chairman Kline, Ranking Member Miller, and Members of the Committee, [ am pleased to
be here today to provide some comments about the experiences of our student-athletes at

Stanford University.

While I am confident there are other institutions around the country that share many of the
values we promote at Stanford, my comments are specific to Stanford. The case involving
scholarship football players and collective bargaining rights at Northwestern University
raises broad implications for student athletics and the college experience. That case is
currently before the National Labor Relations Board, and [ will refrain from addressing the
intricacies of that case. In my testimony, | hope to illuminate some of the larger issues by

discussing how we approach student athletics and academics at Stanford.

Many of you are familiar with Stanford, but by way of brief overview, the University has
7,000 undergraduate students and nearly 9,000 graduate students. Our faculty are
internationally recognized as leaders in their fields and include 22 Nobel Laureates. Those
faculty members pursue an extraordinarily ambitious research portfolio, with more than
5,000 sponsored research projects underway, and they work to link that research with the
undergraduate teaching they perform. Stanford offers a 5-to-1 student-faculty ratio for
undergraduates, with rich opportunities for students to both engage in the creation of
knowledge and put it to use in the world, particularly through the interdisciplinary

approach to problem solving for which Stanford is widely recognized.

I serve as the Director of Athletics and have served in that capacity since 2012. Before
coming to Stanford, I served as athletic director at the University of Delaware and at
Georgetown University, and as deputy director of athletics at the University of Notre Dame.
[ was a student-athlete myself, playing on the basketball team as an undergraduate at
Brown University. [ am blessed to have the opportunity to serve the student-athletes at
Stanford, where we offer 36 varsity sports — 20 for women and 16 for men. About 900
students participate in intercollegiate sports at Stanford - 53 percent of them men, 47
percent of them women ~ numbers that are consistent with the demographics of our

overall undergraduate population. We offer about 300 athletic scholarships annually.
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Stanford has won the Directors’ Cup, which honors the most successful program in NCAA
Division I sports, for the last 19 years. Our student-athletes have won a total of 104 team

NCAA championships and 448 individual NCAA titles.

We are very proud of those results. But what I want to emphasize in my testimony today is
that notwithstanding the tremendous athletic success of our student-athletes, we never
lose sight of the university's larger mission. Stanford is a university first and foremost, and
its academic mission comes first. We firmly believe that the most important thing our
student-athletes walk out the door with when they leave Stanford is not a varsity letter or a
national championship ring ~ it is a Stanford degree. Fully 97 percent of our student-
athletes achieve this goal. Over many years, with the leadership of many dedicated people,
we have built a successful athletic program at Stanford, with a relentless focus on the fact
that our primary responsibility is to provide the best possible educational experience for
all of our students. The athletic experience is NOT something pursued at the expense of the

academic experience, or separate and apart from it. Each enhances the other.

Many of our student-athletes talk about this themselves. Chase Beeler, a football student-
athlete who graduated from Stanford in 2011, has written in a blog post about his concerns
early in college about having to choose between being a great athlete and a great student.

Through his Stanford experience, he writes,

"I have not only reconciled the athletic and intellectual components of my identity,
but I have also learned that, far from being incompatible, the two are actually
different sides of the same coin. In spite of popular cultural stereotypes that tell us
scholarship and athletics are not intended to mix, as if there is some sort of
Manichean divide separating the two worlds and that never the twain shall meet, my
experiences at Stanford have prompted me to realize that there are in fact far more
similarities between the two than differences, and that if properly managed, the
relationship between the two is actually mutually beneficial and reinforcing. The
same values and mindset that foster success in the classroom can be applied on the

field of competition as well {or in any phase of life for that matter).”
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Allow me to describe the academic experience of student-athletes at Stanford just a bit
further. As | mentioned, we have about 900 student-athletes, in an undergraduate student
body of about 7,000. That means that one out of every eight members of the undergraduate
student body is a student-athlete. This is not a separate group of people off on its own,
having a separate experience from the rest of the student body. They are in the very same
classes, they are in the very same laboratories, they are in the very same libraries, they are
in the very same undergraduate housing with other students from every conceivable
background and walk of life. They have the same exam schedules - even if it means taking a
proctored examination on the road at the site of a competition - and the same degree-
completion requirements as other students. They also select challenging majors in subjects
including human biology; science, technology and society; engineering; management
science and engineering; and political science. They have access to a range of academic
support services as other students do, including an academic adviser, a major adviser, and
skill-building programs in various areas of interest to them, This is a robust educational
experience, in close touch with world-class faculty and elbow-to-elbow with other

immensely talented students from across the nation and around the world.

Kelsey Gerhart, a Stanford student-athlete who played softball and graduated last year,
once discussed what it was like to be part of such a community. "This is a community,” she
said, "where ties and connections made with students, faculty, and alumni last a lifetime;
where we enter college as a teen, and leave as well-educated young adults prepared to
maintain a stable life and make a difference in the world; where we are molded through
successes and failures in the classroom, through the social aspects of college, and through
interacting with the diverse population that makes up Stanford’s campus.” That is the kind

of rich, integrated student-athlete experience we seek to provide.

The rigor of the academic enterprise at Stanford begins with the admission process itself.
Simply put, Stanford does not admit anyone it is not confident can succeed academically at
the University. Stanford reviews each applicant for undergraduate admission holistically,

looking at the academic excellence, intellectual vitality and personal context each brings to
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the table. But at the end of the day, the admissions office is charged with upholding the
academic integrity of Stanford by ensuring that every admitted student has the ability to
succeed academically there. This is a process that occurs independently of the Athletic

Department, and the admissions office does not make exceptions to its standards.

Our student-athletes demonstrate how importantly they view a Stanford education by
taking all the steps they need to complete it. As referenced earlier, 97 percent of our
student-athletes earn degrees. For the football team, the rate is 93 percent. One need look
only as far as quarterback Andrew Luck of the Indianapolis Colts and pitcher Mark Appel of
the Houston Astros organization - both recent Stanford graduates - to recognize that even
those who do go on to professional sports careers see the value of completing their
Stanford degree. Both Andrew and Mark bypassed the opportunity to leave Stanford with a
year of eligibility left to enter professional sports, remaining instead at Stanford to

complete their degrees.

We also have a number of student-athletes each year - there will be 30 this year - who
complete a master's degree at Stanford at the same time as their bachelor's degree. Coby
Fleener, a Stanford football student-athlete also currently with the Indianapolis Colts, is
one of these who graduated from Stanford with two degrees. He has written about his
original decision to attend Stanford, emphasizing the importance to him of a strong
academic grounding given the uncertainties and injury possibilities in the NFL. "A diploma

from Stanford speaks for itself in any job interview, anywhere,” he wrote.

Even among the few Stanford student-athletes who do not complete a degree before
becoming professional athletes, many come back to finish their degrees when they are able.
For example, basketball student-athletes Jarron Collins, Josh Childress and Curtis
Borchardt returned to complete their degrees after careers in the NBA and in Europe;
football student-athletes Bob Whitfield, Amon Gordon, and T.J. Rushing, meanwhile,
returned to earn their degrees after NFL careers of fifteen, nine, and four years,
respectively. In other cases, former student-athletes return to the academic environment to

pursue advanced degrees: Another Stanford football student-athlete, Owen Marecic,
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decided to forego an NFL career to attend medical school and is currently back workingin a

Stanford lab in preparation.

We have woven this emphasis on academic priorities into the University's expectations of
those who coach our student-athletes. We have made clear to our coaches that academic

achievement is a primary goal for their performance as leaders of Stanford athletic teams.
To that end, the achievement of certain academic benchmarks is an important part of how

we evaluate the performance of our coaches.

As noted earlier, at Stanford we believe that athletics and academics enhance each other.
Athletics offer a meaningful additional component to an individual's university education -
teaching leadership, strategy, team dynamics, problem solving, time management, health
and fithess maintenance, and persistence, among many other things. | can point to many
examples of student-athletes who have come out of Stanford and applied their skills to
make tremendous achievements in their professional lives. Dr. Milt McColl, a Stanford
football student-athlete, now CEO of Gauss Surgical, Inc,; Lisa Falzone, CEO and co-founder
of Revel Systems, recently named to Forbes' "30 Under 30" list, a Stanford women's
swimming student-athlete; Cory Booker, a Stanford football student-athlete, a member of
the United States Senate; John Elway, a Stanford football student-athlete, general manager
of the Denver Broncos; Sally Ride, a tennis student-athlete who became the first American
woman in space; Charles Schwab, who was a Stanford golf student-athlete before heading
the company that bears his name; Dr. Geoff Abrams, Stanford team physician and
orthopedic surgeon, an All-American tennis student-athlete; Josh Nesbit, co-founder of
Medic Mobile and named as one of Forbes' "Impact 30,” a Stanford men's soccer student-

athlete - the list goes on.

In summary, our student-athletes at Stanford do not receive salaries, but they receive
something far more valuable - and that is an academic experience of the very highest
quality, funded in many cases by scholarship support, that rigorously prepares them for
leadership and success in the world. The vast majority of our student-athletes will not go

on to earn a living in professional sports careers. But whatever path they take, their
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Stanford experience, including their athletic experience, will provide them with

outstanding preparation for success in the world.

I hope | have conveyed the centrality of the academic experience to the overall student-
athlete experience at Stanford. We seek to make it an integrated experience that fulfills
each student’s educational aspirations. Butlalso want to address a related question that
often enters conversations on this subject, and that is the question of revenue from

intercollegiate athletics and how that revenue is used.

As mentioned earlier, at Stanford we offer 36 varsity sports for men and women. That is
one of the largest offerings of intercollegiate sports in the country. While football and
basketball generate net revenue through ticket sales and TV contracts, the vast majority of
sports that provide athletic opportunities to our students do not. All of the revenue the
University receives from these two sports is used to support the athletic program, including
the 87 percent of student-athletes who participate in the other 34 sports that do not generate
net revenue. These funds received by the University enable the Athletic Department to
support scholarships, travel, medical staff, training staff, equipment, facilities, maintenance,
and all the other costs that come with offering a broad sports program that appeals to the
interests and talents of a breadth of students. Investing in that breadth of activities, to
support athletic opportunities for a cross-section of students, both men and women, is very

important to us.

Let me close by discussing briefly one of the other key issues, and that is how we address
the needs and concerns of student-athletes themselves. At Stanford, we work very hard to
ensure that the academic and athletic experiences of our student-athletes are excellent and
properly supported. There are two things that are important to understand about that

commitment.

First is what we already do. [ have looked through the list of issues that have been
identified by the union seeking to represent Northwestern student-athletes. The majority

of them are issues we are already addressing at Stanford. Whether it is covering the
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medical costs of injuries, protecting scholarship support for students who are medically
disqualified from playing, promoting player safety, researching the prevention and effects

of concussions, or a range of other issues, we are present and active.

Second, as proud as we are of our record on these issues, we are never satisfied, and we
seek to exceed the expectations of all of our student-athletes. We take proactive measures
to understand their needs by extending the offer for student-athletes to tell us when and
where we can be doing better. We have formal bodies at Stanford for doing so, such as our
Student-Athlete Advisory Committee. But our student-athletes can also communicate their
views to coaches, sport administrators, the Faculty Athletic Representative, or me as
Athletic Director. All athletics programs need to ensure that they are making every effort to
provide a high-quality experience that empowers their students with tools to achieve
success in their post-college lives, and soliciting honest feedback from the students
themselves is critical to that objective. Although there are areas where our actions are
governed by NCAA regulations, we are always open to making improvements that are
within our purview - and to working with the NCAA to improve its rules and enforcement
on issues such as minimum academic progress for student-athletes and scholarships that

include fair stipends for student-athletes’ expenses.

We have worked very hard at Stanford to create an environment where we offer
outstanding opportunities for the academic and athletic development of incredibly talented
young people. We believe the educational opportunity provided to our student-athletes is
incredibly rich and beneficial, and we know from countless conversations with student-
athletes who have benefitted from the Stanford experience over the years that the students
who choose to come to Stanford understand and appreciate that. We are immensely proud
of our student-athletes, and it is the constant mission of those of us in leadership positions
to seek to do everything we can, every day, to support them and make their experience at
Stanford a rewarding one. I hope that the strengths and benefits of systems such as ours
will be considered as the national discussion of these issues continues. I also recognize that
there is variation on these issues from school to school, and that while I have been speaking

today about the Stanford experience, there may well be differences at other institutions.
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Stanford stands ready to talk with, and work with, others who are likewise interested in

continually improving the experience of student-athletes across the country.

Thank you for the opportunity to provide my perspective. 1 will do my best to respond to

any questions you may have.
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Chairman KLINE. Thank you.
Mr. Eilers?

STATEMENT OF MR. PATRICK C. EILERS, MANAGING DIREC-
TOR, MADISON DEARBORN PARTNERS, CHICAGO, ILLINOIS

Mr. EiLERS. Mr. Chairman, Ranking Member Miller, and mem-
bers of the committee, thank you for the opportunity to appear be-
fore you today and present my views on the ongoing quest to im-
prove the environment for student athletes on college campuses.
Before I do so, I would like to make it clear that my comments
today are strictly my own. Although I was a student athlete at the
University of Notre Dame and later obtained a master’s degree
from the Kellogg Graduate School of Management at Northwestern
University, I do not speak for nor do I represent these institutions.
I speak only for myself.

I graduated from the University of Notre Dame in 1989 with a
bachelor of science degree in biology, while also pursuing a second
undergraduate degree in mechanical engineering, which I received
a year later. While I was a student at Notre Dame, I played four
years of varsity football and also played on the varsity baseball
team. I had transferred from Yale University at the beginning of
my sophomore year and had a fifth year of academic eligibility, af-
fording me the opportunity to complete my second degree. I trans-
ferred to Notre Dame to pursue excellence in the classroom and on
the football field.

I felt Notre Dame offered me the opportunity to do well in both.
While it wasn’t easy, it certainly was achievable. The infrastruc-
ture was, and remains, in place to assist student athletes to
achieve at Notre Dame. I have a daughter who is currently a colle-
giate student athlete there, and I have witnessed even further im-
provements in the program such as mandatory study hall for all in-
coming freshman athletes. I am here today as a former collegiate
student athlete, and I am not an attorney versed in labor law so
I will leave the legal arguments to the experts to my right.

The impetus for today’s panel is the NLRB regional director’s
ruling that college athletes are deemed employees which would en-
able them to potentially unionize under the National Labor Rela-
tions Act. The union pursuit is a means to an end, a vehicle if you
will, to implement improvements to our collegiate athletic system.
I believe there is little debate about necessary logical improve-
ments, which I will describe. I believe the debate today should, in-
stead, be focused on seeking the most effective vehicle to cause the
implementation of these improvements.

The crux of the problem is that the student athletes should be
students first and foremost. I am concerned that calling student
athletes employees will make the system more of a business than
it already is. In my mind, we need to gravitate collegiate athletics
towards a student-centric model, not the other way around. I also
worry about the unintended consequence of being deemed an em-
ployee and what unionization could bring to college athletics. That
said, as a former student athlete I support many of the goals of the
National College Players Association and the College Athletes Play-
ers Association that the ranking member described in front. I favor
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mandated four-year scholarships, health insurance benefits, and
stipends. I will address transfer eligibility briefly.

Four-year scholarship: as a student athlete you should be able to
maintain an athletic scholarship for at least four, and debatable
five, years from the date you entered college, assuming you main-
tain the school’s academic and disciplinary standards, with the goal
of obtaining an undergraduate degree. The obligation should be
maintained regardless of your productivity on the athletic field,
and even if you sustain a permanent injury. The sad reality at
some colleges is, if the student athlete is not performing on their
field their athletic scholarship may not be renewed year to year.
This incents student athletes to only focus on scholarship renew-
able at all costs, rather than striking the right balance of perform-
ance in the classroom and on the field of play.

Health and insurance benefits: after sustaining a sports-related
injury, a student athlete’s scholarship should neither be reduced
nor eliminated, and there should be guaranteed coverage for med-
ical expenses for current and former players. Student athletes that
sustain permanent injuries should be afforded health care insur-
ance benefits for life. I also hasten to around that all college ath-
letic programs should enhance their efforts to minimize the risk of
sports-related traumatic brain injuries.

Stipend: student athletes should be afforded stipends so they can
handle out of pocket expenses associated with attending college, at
the very least on a needs-based assessment.

Transfer: if four-year scholarships are mandated, not at the op-
tion of each college, then I am okay with current transfer restric-
tions. I was a product of these transfer restrictions. I was ineligible
my sophomore year at Notre Dame. However, if honoring four-year
scholarships is not required, then the one-time, no-penalty transfer
option should be afforded to all student athletes, not just select
sports.

So in conclusion, these initiatives are, in my mind, obvious and
necessary improvements. The first three have monetary implica-
tions which I recognize make them more difficult to implement for
athletic programs that already operate in the red. However, I be-
lieve there is clearly plenty of money in the system for necessary
improvements that have been highlighted.

The National Collegiate Athletic Association is, “dedicated to
safeguarding the well-being of student athletes and equipping them
with the skills to succeed on the playing field and in the classroom,
and throughout life.”

If this mission statement is true, why then haven’t these goals
already been implemented? I believe this problem exists simply be-
cause of the fact that the NCAA is a membership-driven organiza-
tion, “made up of colleges and universities, but also conferences
and affiliated groups.” Perhaps because of this charter, it appears
to me that the NCAA may not have been able to get consensus
from its diverse membership on these issues. I don’t have a solu-
tion to this problem, but I question the need to unionize to effec-
tuate the implementation of these initiatives.

One final note. It is difficult to maintain that we truly have a
student athlete system, given the relatively low graduation rates
for student athletes at many institutions across the country. This
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is not an acceptable outcome, and I don’t see how classifying these
student athletes as employees is going to improve the situation.

So finally, I was a student athlete at Notre Dame, period. I was
not an employee of the university, nor did I want to be one. Con-
versely, I played six years of professional football, including three
]};ere for the Redskins where I was an employee and I wanted to

e one.
Thank you. I would be pleased to answer any questions you have.
[The statement of Mr. Eilers follows:]
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Mr. Chairman and Members of the Committee,

Thank you for the opportunity to appear before you today and present my views on the
on-going quest to improve the environment for student-athletes on college campuses. Before |
do so, | would like to make it clear that my comments today are strictly my own. Afthough | was
a student-athlete at the University of Notre Dame and later obtained a masters degree from
the Kellogg Graduate School of Management at Northwestern University, | do not represent or

speak for either of these institutions. | speak only for myself.

| graduated from the University of Notre Dame in 1989 with a Bachelor of Science
degree in Biology {pre-Med) while simultaneously pursing a second undergraduate degree in
Mechanical Engineering -- which | received a year later in 1990. While | was a student at Notre
Dame, | played four years of varsity football and 1 also played on the varsity baseball team. |
had transferred to Notre Dame from Yale University at the beginning of my sophomore year
and therefore | had a fifth year of athletic eligibility, affording me the opportunity to complete

my second degree.

| transferred to Notre Dame to pursue excellence in the classroom and on the football
field. Yale’s football program wasn’t competing for National Championships. | don’t mean this
as a criticism of Yale, just a reality. | shouid say, however, Yale does compete for
championships in other sports, like their 2013 National Championship in hockey. | transferred
because | believed | didn’t have to sacrifice football in the name of academics. Further, Notre
Dame didn’t sacrifice their academic program for football; | felt Notre Dame offered me the

ability to pursue excellence both in the classroom and on the football field. While it wasn’t
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easy, it certainly was achievable. The infrastructure was and remains in place to assist student-
athletes to achieve both at Notre Dame. | have a daughter who is currently a collegiate
student-athlete there, and | have witnessed even further improvements in the program -- such

as mandatory study hall for all freshmen.

I am here to today as a former collegiate student-athlete. } am not an attorney and

versed in labor law, so I'll leave the legal arguments to the experts.

It's apparent the impetus for today’s panel is the NRLB regional director’s ruling that
college athletes are deemed “employees,” which would enable them to potentially unionize
under the National Labor Relations Act. This union pursuit is a means to an end, a vehicle if you
will, to implement improvements to our collegiate athletic system. | believe there is little
debate about the necessary logical improvements ~ which { will describe. | believe the debate
today should instead be focused on seeking the most effective vehicle to cause the

implementation of these improvements.

The crux of the problem is that student-athletes should be students, first and foremost,
as the description suggests. I'm concerned that calling student-athletes “employees” will make
the system more of a business than it is already is. In my mind, we need to gravitate collegiate
athletics toward a student centric model -- not the other way around. 1also worry about the
unintended consequences of being deemed an “employee” and what unionization could bring

to college athletics.

That said, as a former student-athlete, | support many of the goals of the National

College Players Association {“NCPA”) and the College Athletes Players Association (“CAPA).
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| favor mandated four-year scholarships, health and insurance benefits, and stipends. |

will address transfer eligibility briefly.

Four-year scholarship

As a student-athlete, you should be able to maintain your athletic scholarship for at
least four (or perhaps five) years from the date you entered college, assuming you maintain the
school’s academic and disciplinary standards, with the goal of obtaining an undergraduate
degree. This obligation should be maintained regardless of your productivity on the athletic

field and even if you sustain a permanent injury,

The sad reality at some colleges is if the student-athlete is not performing on the field
their athletic scholarship may not be renewed year-to-year. This reality incents student-
athletes to focus only on scholarship renewal at all cost, rather than striking the right balance of
performance in the classroom and on the field of play. The system is a total charade, in my

opinion; if in general, the student-athlete doesn’t graduate with a degree in hand.

Health and Insurance Benefits

After sustaining a sports-related injury, a student-athlete’s scholarship should neither be
reduced nor eliminated, and there should be guaranteed coverage for medical expenses for
current and former players. Student-athletes that sustain permanent injuries should be
afforded healthcare and insurance benefits for life. 1also hasten to add that all college athletic
programs should enhance their efforts to minimize the risk of sports-related traumatic brain

injuries.
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Stipend

Student-athletes should be afforded stipends so they can handle out-of-pocket

expenses associated with attending college; at the very least on a needs based assessment.

Transfer

if four-year scholarships are mandated, not at the option of each college, then I'm ok
with current transfer restrictions. | was a product of these transfer restrictions; t was ineligible
my sophomore year at Notre Dame. However, if honoring four-year scholarships is not
required, then the one-time no-penalty transfer option should be afforded to all student-

athletes, not just select sports.

Conclusion

These four initiatives are, in my mind, obvious and necessary improvements. The first
three have monetary implications, which make them more difficult to implement for athletic
programs that already operate in the red. However, there is clearly plenty of money in the

system, making this impediment an unacceptable excuse.

The National Collegiate Athletic Association {“NCAA") is quote “dedicated to
safeguarding the well-being of student-athletes and equipping them with the skills to succeed
on the playing field, in the classroom and throughout life.” If this mission statement is true,
why then haven't these goals already been implemented? | believe this problem exits simply
because of the fact that the NCAA is a membership-driven organization; quote “made up of

colleges and universities, but also conferences and affiliated groups.” Perhaps because of this
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charter, it appears to me that the NCAA may not have been able to get consensus from its
diverse membership on these issues. | don’t have a solution to this problem, but | question the

need to unionize to effectuate the implementation of these initiatives.

One final note: 1t is difficult to maintain that we truly have a student-athlete system
given the relatively low graduation rates for student-athletes at many institutions across the
country. This is not an acceptable outcome, and | don't see how classifying these student-

athletes as “employees” is going to improve this situation.

In conclusion, | was a student-athlete at Notre Dame. Period. | was not an employee of

the University — nor did { want to be one.

Thank you. | would be pleased to answer any questions that you may have.
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Chairman KLINE. Thank you. Thank all of the witnesses. A panel
of true experts.

Because you are on a roll there, Mr. Eilers, I am going to start
with you. Guy from St. Paul that goes on to do all these things,
we are very proud of you. I know that when you were at Notre
Dame I think you were part of a national championship team, and
I am just deeply disappointed you couldn’t help the Vikings be a
Super Bowl team.

You mention that your daughter is playing lacrosse at Notre
Dame. And I am—with her—watching her experience and your ex-
perience, I am wondering if you were ever discouraged at Notre
Dame from taking a class or pursuing a major because you were
a student athlete.

Mr. EILERS. I was not, and I think, further, they encouraged us
to pursue our academic passions, Mr. Chairman.

Chairman KLINE. And you wisely moved on from a bachelor’s de-
gree in biology, which I also had and found useless, so—I think
probably most of us on this panel, I know I can’t speak for every-
body on both sides of the aisle, but you mentioned a lot of issues
that could be and should be addressed. Injuries, for example you
had a sort of a list of things that ought to be looked at. And your
conclusion was that is something that the universities, Notre Dame
and all of them, including Baylor and Stanford, ought to be ad-
dressing. And that being a member of a union, a student athletes’
being a member of a union, being employees, wouldn’t help that.
Is that—am I oversimplifying your position there?

Mr. EiLERS. I don’t think you are oversimplifying. I would say
that I think Judge Starr’s Baylor, Bernard’s Stanford, like, you
know, Notre Dame, it is an option to provide for your scholarships.
Each of our institutions provide that for our student athletes. That
is not universally adopted across the country. And I think for a stu-
dent athlete not to graduate from a university with a degree in
hand is a total disservice.

Chairman KLINE. Thank you. And I think, Judge Starr, you men-
tioned something like 86 percent. Could you take about your grad-
uation rate for your student athletes again, very quickly?

Judge STARR. Yes. This last year, academic year, 82 percent did,
in fact, graduate. A number did, in fact, as did Pat, go on to pursue
degrees, as well; advanced degrees, graduate degrees. And here is
the key point. It is individual choice. What is the culture? That is
the responsibility of the university. Does the university create a
culture that encourages the student to do the best that he or she
can? There are obviously important issues to be addressed. We
completely agree with that, and we are part of a conversation that
is nationwide, with respect to what can we do better.

We know there are things that can, in fact, be improved. Espe-
cially the full cost of attendance. Completely agree with that. But
the real question, I think, with respect to the NLRB, Mr. Chair-
man, is are we going to, in fact, use the National Labor Relations
Act as a tool for negotiating improvements. And it seems to be ex-
actly the wrong way to go. For starters, if I may just make one ad-
ditional point, the collective bargaining unit that was recognized by
the regional director doesn’t include the entire football team.
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So if you are a walk-on, if you are one of the 35 members of the
football team at Northwestern, the representative, if the union is,
in fact, elected, is not going to be representing you. You are going
to be outside the unit. Quite apart, then, from the non-revenue
sports. And that is a fundamental issue. We are treating all of our
student athletes the same, and we want to, in fact, encourage this
culture that we want you to go to school, we want you to earn your
degree, and we want to help prepare you for your journey in life.

Chairman KLINE. Thank you.

And Mr. Muir, back to Stanford. In your testimony you talked
about how football and basketball were moneymakers, and that
money went to the other sports. Could you just remind us again of
how that distribution goes?

Mr. MUIR. Yes. The resources that we derive—

Chairman KLINE. Your microphone.

Mr. MUIR.—from our TV, our media rights, goes back into sup-
porting 36 sports, in our case, which is one of the larger offerings
around the country. But it is to enhance that experience overall for
all of our student athletes, the 900 that we support. And so we
think that is very important.

Chairman KLINE. Okay, thank you.

Mr. Miller?

Mr. MILLER. Thank you, Mr. Chairman.

Mr. Starr, I assume you weren’t calling for a larger bargaining
unit.

[Laughter.]

Mr. STARR. No, I was not. But it does raise, Mr. Miller, the issue.

Mr. MILLER. I appreciate that. I just want to make it clear.

Mr. STARR. Yes, the continuity of interest, the community of in-
terest.

Mr. MILLER. Mr. Eilers, I want to thank you very much for your
testimony. Because you testified in a very straightforward manner
about the issues that the students at Northwestern were raising
that are endemic, I believe, to the football programs around the
country. And that really was, as you pointed out, the security of
their scholarship—four-year scholarship as opposed to year-to-year
that can be used as a weapon against the student or performance
or to get out of—to add somebody else to the squad. The health and
insurance benefits, the concern when you are injured or you have
suffered disability as a result of that, or you lose your athletic abil-
ity and you lose your scholarship.

These things start to accumulate on some students. The stipend
issue that you have raised and the transfer issue. These are the
issues that these students felt necessary to form a union around
because they weren’t getting satisfaction. And I suspect you would
find that if you traveled to most of the college campuses that have
sports programs, that the students feel that they are just—they are
caught up in a cog, and they are only there for four years, five
years, for whatever period of time. And they are not being ad-
dressed.

I find it interesting that other witnesses held their testimony to
that notion, and that is their belief that this is a student athlete.
These—your student athletes at Northwestern said what about the
athletic side of it? What about where we spend 50 hours a week?



73

What is this imposition on us, and what security do we have? And
apparently that can never quite get addressed.

And, Mr. Schwarz, that brings me to you. If you read Mr. Living-
ston’s testimony, he can tell you why this labyrinth, this integral
work between conferences and the NCAA and the colleges, and
maybe even the media, would not be a shield against issues raised
by this bargaining unit. They could travel all over and even has
them going into the academic side. But that same network is used
as a weapon against the athletes.

Mr. ScHWARZ. That is right.

Mr. MiLLER. That same network is used as a weapon when they
want to talk about is our stipend fair, are our policies—because
they don’t have any voice in that at all. And then, well, the school
is happy giving you a four-year—but that is not every school in the
league, maybe not even in the PAC-12, I don’t know. But, you
know, we have to check with the conference. And the conference,
well, you know, we are bound by the rules. And also remember,
today, what conference you get in—I mean, conferences are like
commodities. They are moving them around to generate TV reve-
nues.

It is no longer allegiance to the fans or the old rivalries. It is
about what are the revenues that will be generated on—you know,
mid-week, weekend playoffs. So you want to explain a little bit how
this is a—if you are a handful of student in the Northwestern pro-
gram, how you are going to be heard and how you are going to get
results during your career?

Mr. SCHWARZ. Sure. If I could just address a couple things. One
of the statements I heard here is that Baylor treats all of its stu-
dent athletes the same. That is not true. There is a cap on how
many students can receive scholarships, and walk-ons are prohib-
ited from receiving scholarships if they exceed that. So there is al-
ready, in some sense, a caste system that is created—that is a term
that Mr. Muir has used to describe paying athletes—that distin-
guishes between scholarship athletes and other athletes who likely
would get a scholarship if the school were actually allowed to exer-
cise individual choice. But instead, there is a collusive cap that pre-
vents it.

Directly to your point, the way I like to think about the claim
that schools are poor in their athletic departments is that it is
similar to, say, like a Wall Street banker who brings in a million
dollars of salary but maybe he has been divorced twice and so he
has alimony payments. Maybe he has kids in college, maybe he has
a couple mortgages. And so once he is done paying for all those
things there is not a lot of money left and Wall Street banking
doesn’t pay that well.

Mr. MiLLER. Well, I think that is sort of the point that the
Knight Commission found in 2010. There is not enough money to
provide those scholarships, there is not enough money to help the
other sports. But as they pointed out, the escalating coaches’ sala-
ries are creating an unsustainable growth of athletic expenses.

Mr. ScCHWARZ. That is right. Once you spend—

Mr. MILLER. And you can bury $7 million into a coach’s salary
or $3 million into coaches’ salaries. And I recognize that is the ex-
ception. But more and more people are joining that fraternity. But
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then you plead, poor mouth, that you can’t quite take care of your
athletic obligations, campus-wide.

And so I think that we see here is that the NCAA has con-
structed a very, very interesting and overwhelming network to be
used against these kinds of questions being raised. Even a commis-
sion as prominent as the Knight Commission that examined this
impact of, and the relationship, if you will, of student athletes. And
that is why these students chose to become employees. Because
they recognize the situation that they were in. Classical employer-
employee relationship.

Thank you.

Chairman KLINE. The gentleman’s time has expired.

I ask unanimous consent to submit for the record a letter from
the American Council on Education, which warns that treating stu-
dent athletes as employees, “would have a range of negative and
troubling consequences.”

[The information follows:]
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May 7, 2014

The Honorable John Kline

2439 Rayburn House Office Building
United States House of Representatives
‘Washington, DC 20515

Dear Representative Kline:

On behalf of the American Council on Education (ACE), the coordinating association of all sectors of American
higher education, I write in connection with your May 8 hearing, “Big Labor on College Campuses: Examining the
Consequences of Unionizing Student Athletes.”

ACE is deeply concerned about the March 26 finding by a National Labor Relations Board (NLRB) regional director
that Northwestern University varsity football players, who are on athletic scholarships, are employees of the
University. We strongly hold that the football players are student-athletes, not employees, and that a contrary
interpretation of the National Labor Relations Act (NLRA) would have deleterious consequences for American
higher education and the nation.

To adopt the novel proposition that student-athletes who receive athletic scholarships are employees would disserve
the students’ education and impede colleges’ and universities’ ability to perform their essential missions. Sucha
dramatic change in federal policy should not be made by an administrative agency. If our government is to address
this weighty and consequential policy matter, the proper forum is the legislative branch.

Students with diverse talents and backgrounds come to the nation’s colleges and universities for an education. They
come to learn not just in the classroom, but in college newspaper pressrooms, on the stages of concert halls, and on
the sports field. A college education is the product of countless teachable moments from all aspects of college life,
but especially from institution-provided curricular, co-curricular, and extra-curricular activities. Institutions
facilitate these moments with an overriding goal: to build on and interact with each student’s unique gifts to educate
the whole person.

Tor more than a century, dating from long before Congress enacted the NLRA, college and university educational
offerings have included intercollegiate athleties. Intercollegiate athletics are among the most challenging and
character-building opportunities eolleges and universities offer. Participation provides an exceptional education in
teamwork, leadership, time management, and hard work. Student-athletes must meet an institution’s academic
standards for admission and academic progress before they can set foot on an intercollegiate field or court. The
overriding goal for student-athletes and colleges and universities alike is education. And student-athletes complete
their educational programs at a rate at least as high as that of the student body generally.

Congress neither intended nor provided that student-athletes be considered employees under the NLRA. Inthe
course of numerous hearings on intercollegiate athletics, Congress never to our knowledge suggested that players at
privatc universities should be considered employees under the NLRA. Nor are we aware of any state that considers
student-athletes at public universities to be employees under state collective bargaining laws.
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Page 2

To treat student-athletes who receive athletic scholarships as employees, as the NLRB regional director ruled, would
have a range of negative and troubling consequences. For example:

Were student-athletes employees, they would logically no longer be amateurs, but professionals barred from
playing in National Collegiate Athletic Association (NCAA) athletics.

Athletic scholarships and other benefits would no longer constitute “qualified scholarships” under the
Internal Revenue Code and would become taxable income, potentially leaving such athletes with less ability
to finance their higher education.

Collective bargaining between such athletes and their colleges and universities would undermine the
collegial, academic culture and compromise the athletes' relationships with educators, including faculty
members and coaches. Union leaders would have the power to negotiate “workplace” issues that affect
educational matters, which are in the purview of faculty. For example, athletes could potentially negotiate
over academic course loads or the manner in which coaches instruct players and conduct practice.

To the extent collective bargaining inereased compensation of athletes who participate in sports that
generate net revenues, the reallocation would jeopardize institutions’ ability to offer other sports and the
educational opportunities they provide to male and female athletes who may not receive athletic
scholarships,

Congress enacted the NLRA in 1935 in reaction to large, violent strikes that preceded and punctuated the Great
Depression and were adversely affecting the commerce of the United States. The NLRA presupposes management at
loggerheads with labor, with competing economic interests best resolved by collective bargaining. The NLRA
focuses on the economic interests of management and labor. The NLRB is not in a position to consider all of the
collateral consequences of a decision that student-athletes receiving athletic scholarships should be treated as
employees, If the federal government is to change the legal status of student-athletes, that judgment should be
deliberated by the Congress, not announced by the NLRB.

Thank you for your consideration of these comments.

Sincerely,

Tusfo ot

Molly Corbett Broad
President

Office of the President ¢ Telephone: 202 939 9310 ¢ FAX: 202 659 2212
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Mr. MILLER. I ask unanimous consent to submit for the record
an article from the Stanford Daily, “Student Athletes Had Access
to Easy Courses.”

[The information follows:]



€

Datly

Stanford athletes had access to list of ‘easy’
courses
By: Amy Julia Harris March 9, 2011 0 Comments

Please see Letter from the Editor and statement from California Watch.

California Watch is a project of the independent, nonprofit Center for Investigative Reporting. This
story was reported by Stanford University investigative reporting students Ryan Mac, Amy Julia
Harris, Elizabeth Titus, Devin Banerjee, Ellen Huet, Joshua Hicks, Cassandra Feliciano, Daniel
Bohm, Jamie Hansen, Julia James, Paul Jones, Valentina Nesci, Dean Schaffer, Kareem Yasin,
Kathleen Chaykowski and Thomas Corrigan. The class was under the direction of California Warch
Editorial Director Mark Katches.

A drama class in “Beginning Improvising” and another in “Social Dances of North America 1™ were
among dozens of classes on a closely guarded quarterly list distributed only to Stanford athletes to help
them choose classes.

Stanford officials said the list was designed to accommodate athletes’ demanding schedules and
disputed that the list was made up of easy courses. Officials discontinued the list last week after
student reporters working for California Watch began asking about it.

The list, which has existed at least since 2001, was widely regarded by athletes as an easy class list.
More than a quarter of the courses on the list did not fulfill university general education requirements.

“It’s definitely not going to be a hard class if it’s coming off that list,” said Karissa Cook, a sophomore
women’s volleyball player, who consulted the list to pick classes in her first quarter at Stanford.

The classes on the list were “always chock-full of athletes and very easy As,” added Kira Maker, a
women’s soccer player, who used the list her freshman year.

Titled “courses of interest,” the list was distributed by the Athletic Academic Resource Center.
Advisers in other departments at the University said they were unaware such a list existed.

Stanford has long mandated equal scholastic footing among all undergraduates, including athletes.
Many of its student athletes. in fact, have distinguished themselves in the classroom, notably football
stars Andrew Luck, who has a 3.5 GPA, and Owen Marecic, who plans to graduate this year with a
degree in human biology. The university’s hard-line approach has rankled some coaches over the years
who have watched talented recruits go elsewhere because they didn’t measure up to Stanford’s
academic standards.
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But some faculty and students say the list may have offered an academic advantage for the athletes
who requested it — especially since the general population was unaware it was even available. The
Athletic Academic Resource Center didn’t advertise the list or post it on its website. But athletes have
been known to ask for it

Athletes said they heard about the list by word of mouth or simply picked up the document at the
resource center.

“There’s a perception that the classes are easier,” said Carly Villareal, captain of the Stanford women’s
crew team. “Some of the classes are substantially easier.”

Austin Lee, director of academic services at the Athletic Academic Resource Center, disagreed.

“An objective evaluation of the courses included on the list reveals several courses that most students
would consider to be academically rigorous.” Lee said. He did not identify specific classes.

Lee said the center’s four advisers compiled the list to help student athletes-find introductory classes
that fit into constrained time schedules and fulfill general education requirements. Afternoon team
practices mean that athletes have to choose classes that start in the morning and early afternoon —
typically classes that begin from 9 a.m. to 1:15 p.m. The list mostly contained classes during those
hours.

Before officials discontinued the list, Julie Lythcott-Haims, dean of freshmen and undergraduate
advising, said with other scheduling resources available to all students, perhaps the list was
“unnecessary.”

Gerald Gumey, president of the National Association of Academic Advisers for Athletics, was
unaware of the situation at Stanford, and was unwilling to speculate on the matter. His association, a
collection of college academic advisers throughout the nation, focuses on promoting the integrity of
athlete advising.

“The ethical duty of academic advisers working with student athletes is to assist them in achieving
their personal academic goals and to help them not take the path of easiest resistance for the purpose of
maintaining eligibility,” he said.

“The course list in itself isn’t a violation, but promoting courses because they’re easy isn’t, ethically,
something that academic advisers should do,” he said.

The 40 classes on the winter quarter list included “Intro to Statistics™ and “Elementary Economics.”
The list also included 14 classes that didn’t meet general education requirements, including the
“Beginning Improvising,” and “Social Dances” courses in addition to “Public Speaking,” one of the
only evening classes on the list.

Nearly 200 courses in 16 academic departments and programs offered during the 9 am. to 1:15 p.m.
time slots were left off the list, a review of online course catalogs showed.
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Sociology professor Cecilia Ridgeway was surprised to learn that her class titled “Interpersonal
Relations” was included on the winter quarter list. Ridgeway said she had heard about the document in
years past and talked to the athletics department about removing her class from the list. She said
department staff told her at the time that the list did not exist.

Like many professors whose courses are on the list, Ridgeway said her class is academically
challenging, noting that she had given failing grades to student athletes — to the displeasure of the
athletics department.

Other professors were unconcerned that a class they taught made it onto the list. Some, in fact, said
they believed student athletes should be treated differently than the typical student.

“(Stanford) accommodates athletes in the manner that they accommodate students with disabilities,”
said Donald Barr, who teaches a course titled “Social Class, Race, Ethnicity, Health,” which was
highlighted by resource center advisers.

Some faculty members said they didn’t believe the list harmed anyone — and may have helped fiil
their classrooms.

Art history lecturer Thomas Beischer, a former Stanford rower, said he welcomed the boost in
enrollment brought by the inclusion of his class on the list,

While the list has an intended audience of student athletes, Lythcott-Haims said any Stanford student
could have obtained a copy of the document, which was available only in hard copy from the offices of
the Athletic Academic Resource Center — in the basement of the Arrillaga Center for Sports and
Recreation,

But Miriam Marks, a Stanford senior and Daily columnist who was told about the list, said the list is
essentially only for the athlete community.

“The biggest drawback is that it is specifically made available to athletes.” Marks said. “If it was
published to the entire student body, that’s a different thing. If I were to walk in and ask for the list,
they would ask me why I needed it, since I’'m not an athlete.”

Some academic advisers outside the resource center found out about the list when they were shown a
copy of it by student reporters. They said there was no comparable list for students who are not
athletes.

“As far as I know, there’s no decided answer to which classes are easier and how to take an easier
quarter,” said Melissa Stevenson, one of the school’s eight academic directors located at student
residences.

Lythcott-Haims said the school has made accommodations for student athletes because they “have the
most constrained schedules of any Stanford students.”
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“The list originated before the university’s transition to an (sic) searchable on-line bulletin when
students had no practical, efficient means to navigate the printed bulletin,” Lee wrote in an e-mail
response to student reporters.

But for at least the last seven years, the university has provided other ways for students to find classes,
including Axess — an online interface that enables students to sort and choose classes by time.

Until spring 2009, Stanford also printed and widely distributed the “time schedule,” which listed all the
quarter’s offerings by time.

Stanford students now also can use the online options of CourseRank and Explore Courses to help sort
classes based on time offered and general education requirements.

Lee and Lythcott-Haims said the list was meant to serve as the beginning of an advising conversation.
“We're not handing it out and distributing it all around,” said Lythcott-Haims.

But student athletes said they typically just picked up a copy of the list and left. In some cases, no
advising conversation ever took place.

“Literally, when you walk into the AARC, right next to the door, it’s right there,” said Ryan Sudeck, a
junior on the men’s crew team.

“I never used it before this year,” he continued. “1 was trying to get my requirements done. But this
quarter it was like, ‘Oh, [ need an easy class to boost my GPA.” 7

Susan Simoni Burk, the former assistant athletic director for student services who oversaw the Athletic
Academic Resource Center’s advising efforts from 1995 to 2009, said any student, athlete or not, could
pick up the list. But she also noted that students who were not athletes rarely had reason to visit the
offices.

“They were put on a table, and usually they were gone within the first day,” she said.

Since as early as 2001, the Athletic Academic Resource Center, a part of Undergraduate Advising, has
published its "Courses of Interest” list. The center has said that the classes it selects are chosen to
help athletes find courses that fit into their restricted time schedules and fulfill general education
requirements. The common perception among Stanford’s student athletes, however, is that the list
identifies easier classes. Attached below is the winter quarter “Courses of Interest " list.

http://www stanforddaily.com/201 1/03/09/1046687/
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Chairman KLINE. Without objection, both will be entered in the
record. All right.

Dr. Foxx?

Ms. Foxx. Thank you, Mr. Chairman. And I want to thank all
of our witnesses here today. You have provided some fascinating
information to us, and I am grateful to you. As someone who has
spent a lot of time in education and higher education, I have dealt
with student athletes and students who weren’t athletes. So I ap-
preciate the information.

Judge Starr, I understand Baylor’s priority is education. In fact,
all of you have talked about that. Would you describe how Baylor’s
athletic programs work with the academic programs to ensure stu-
dent athletes can prioritize their studies while also meeting their
commitments to the team?

Judge STARR. One of the keys, Dr. Foxx, is the planning process
that goes into developing the major planning, then the schedule.
And the student athletes do have priority in terms of registration,
so we do not have a crowding out kind of question at all. And so
throughout the academic year there is a careful monitoring of that
student’s progress. And if there are issues that are being identified,
then those issues are going to be addressed.

And I think that is why we have seen a steady increase in recent
years, even before my watch, but it is a point of personal emphasis
on my watch, that we want the student athletes to have that entire
reservoir of support. And that is why the GPA, cumulative GPA av-
erage, is 3.27. It is a very labor-intensive and very student athlete-
specifically focused activity.

Ms. Foxx. I am assuming you have study halls?

Judge STARR. They are—as elsewhere, mandatory for first-years,
for freshmen. And then there are abundant study facilities avail-
able. They are very conveniently located, as part of our Simpson
Highers academic and athletic center.

Ms. Foxx. Well, let me come back to the regional director’s opin-
ion. He includes a list of restrictions placed on the athletes. He
says that they have to obtain permission from the coaches before
applying for outside employment, posting items on the Internet,
and speaking to the media. They are also prohibited from using al-
cohol and drugs and engaging in gambling. Judge, this may sound
like a silly question. But please tell me why you place these restric-
tions on student athletes.

Judge STARR. Well, it is, in fact, to create a team culture. And
also to ensure, as best we can, appropriate behavior. Dr. Foxx,
when the student athlete arrives he or she is presented with a stu-
dent athletic handbook. And the earliest pages say here is the kind
of behavior that is forbidden because it reflects poorly on the uni-
versity, it reflects poorly on the team and, frankly, it is destructive
of the culture of the team. So yes, there a number of prohibitions,
but they are all grounded in human experience. These are things
that the student athlete should not be doing.

Ms. Foxx. Some of those things are things no student should be
doing, correct?

Judge STARR. That is correct. In fact, one of the things—when
you go through the “thou shall not” list it is, in fact, very, very
comparable to that of any other student. There are obviously some
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athletics-specific activity. But it is, in fact, a community of rules
that we are in community together and these are the rules that
bind us all.

Ms. Foxx. Right. I would like to ask you this question. And then
if Mr. Muir has an opportunity to respond to it also I would appre-
ciate it. We know that the decision made by the NLRB gentleman
has implications beyond the NLRA. It has implications for Title IX
of the education amendments of 1972, Workers’ Compensation
laws, tax law, Fair Labor Standards Act—could all be implicated.
Would you tell us your thoughts on the possible implication of
these laws for Baylor, and then, Mr. Muir, for Stanford?

Judge STARR. I think they are very serious issues with respect
to Title IX in particular. If the football scholarship student athletes
are all employees then, in fact, that is going to create a very seri-
ous issue in terms of imbalance with respect to what Title IX re-
quires.

There are going to be a host of other issues, as well. Injuries are
important, health is very important. We are very sensitive to that.
And therefore, the question will be triggered is—does OSHA have
jurisdiction in this context, as well. So I think it is going to raise
a hornet’s nest of issues.

Mr. MUIR. Yes, I believe if we go down that path that first and
foremost, you know, our students are students first. And we want
to ensure that. Many of the issues that the Northwestern student
athletes raise are issues that we are already covering at Stanford.
I think if we go down the path where—eventually that we call our
students—student athletes—employees, and they just become a
true working employer—working relationship, then I do think some
of those things as Title IX and making sure that we provide a
broad offering to all of our students becomes at risk, the pressures
become greater.

Chairman KLINE. The gentlela