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MUSIC LICENSING UNDER TITLE 17 (PART I)

TUESDAY, JUNE 10, 2014

HoOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in room
2141, Rayburn House Office Building, the Honorable Howard
Coble, (Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Goodlatte, Marino, Smith of
Texas, Chabot, Issa, Poe, Chaffetz, Farenthold, Holding, Collins,
Nadler, Conyers, Chu, Deutch, Bass, DelBene, Jeffries, Cicilline,
Lofgren, Jackson Lee, and Cohen.

Staff Present: (Majority) Joe Keeley, Subcommittee Chief Coun-
sel; Olivia Lee, Clerk; (Minority) Heather Sawyer, Minority Coun-
sel; and Jason Everett, Counsel.

Mr. CoBLE. Good morning, ladies and gentlemen. Welcome to the
first of two hearings on music licensing issues. Probably everyone
here knows that I am an avid bluegrass fan, and country music,
as long as it is old-time country. I am dating myself chronologically
when I say that. I know that many of you will welcome our new
and veteran witnesses today.

Although every industry goes through changes over the years, I
think everyone would agree that the music business has seen more
than its share of changes over the past decade or two. Many of us
grew up in a world where we looked forward to buying our favorite
albums at the local record store. Today’s youth may not even know
what a record store looks like, since they prefer to download from
iTunes or stream it on Pandora.

However, times change, and I am glad to see that the music in-
dustry continues to adapt to the preferences of its fans and making
new music available. However, the current licensing system hasn’t
changed. Many feel that our music licensing laws were designed for
a world that existed decades ago and have become outdated. Music
lovers can now access music virtually anywhere on an ever-chang-
ing variety of devices.

I may be old—I am old—but I am also old-fashioned in my view
our copyright laws should provide access to music and still protect
the interest of copyright holders. This is a traditional view of com-
pulsory licenses, and I see no reason why we cannot restore this
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balance. If not, we know consumers will resort to pirate sites on
the Internet for their respective music.

Finally, there are some longstanding issues in the music busi-
ness that I feel are important for Congress to address, how royalty
rates are determined, who pays music royalties, and how older
music works are treated under Federal copyright law.

I have also been a friend of broadcasters for some time, and I
hope that the broadcasters and the music industry can find a way
to work together to resolve their common issues.

In closing, I did want to thank our panel this morning for mak-
ing time available for this hearing. While I would prefer to spend
the next few hours learning about how to make bluegrass music
more popular, I will instead spend the next few hours learning
about how to make all music more popular.

Again, I thank you, the panelists, and those others in the audi-
ence for your presence today.

I yield back, and I recognize the distinguished gentleman from
Michigan, Mr. Conyers, for his opening statement, and then I will
get to the gentleman from New York.

Mr. CoNYERS. Well, thank you, Mr. Chairman and Ranking
Member Nadler. This is an important hearing and it is good that
everyone is here. I worked with Congressman Holding of North
Carolina to introduce H.R. 4772, the RESPECT Act, which address-
es a loophole that allows digital radio services to broadcast re-
corded music before February 15, 1972 without paying anything to
the artists and labels that created it. This bill would assure that
legacy artists and copyright owners of all works, whether recorded
before or after February 15, 1972, are compensated by those who
benefit from the Federal statutory license.

The current failure to pay these legacy artists is shameful, and
it is harmful to communities like mine, Detroit, which has so many
artists who were at the forefront of the industry and should be
compensated fairly for their groundbreaking work. Taking someone
else’s labor and not paying is simply unfair, and this bill seeks
basic fairness for artists who created sound recordings before 1972.

A related issue that must be examined is whether our efforts to
improve the music licensing scheme will be, in fact, truly fair if it
does not include performance rights for some recordings. It is no
secret I am a strong supporter of artists and believe that the cur-
rent compensation system on terrestrial radio AM and FM isn’t fair
to artists, musicians, or the recording labels.

When we hear a song on the radio, the individual singing the
lyrics or playing the melodies receives absolutely no compensation.
Every other platform for broadcast music, including satellite radio,
cable, Internet, web casting, pay a performance royalty. Terrestrial
radio is the only platform that doesn’t do this. This exemption from
paying a performance royalty to artists no longer makes any sense,
if it ever did, and unfairly deprives artists of the compensation
they deserve for their work.

We have a diverse panel of experts. I join with our Committee
in welcoming them and look forward to hearing them and to work-
ing with my colleagues to ensure that the music licensing process
is fair and does not have unintended consequences that harm art-
ists or producers.
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Thank you for allowing me to make this statement at this time.

Mr. CoBLE. I thank the gentleman from Michigan.

The Chair now recognizes the Chairman of the full Judiciary
Committee, the gentleman from Virginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman, and good morning to
everyone. Welcome to the Subcommittee’s first copyright review
hearing on music licensing.

Last Monday, the Subcommittee traveled to New York City to
learn about the first sale doctrine. One of the issues we discussed
was the applicability of first sale to the digital environment, includ-
ing music. As we heard at that hearing, consumer expectations
have changed substantially in the digital era. Probably in no other
area of copyright law have consumer expectations changed more
than in how consumers access music.

In a world of instant and constant access to entertainment op-
tions on Internet-connected devices, laws that hinder or stunt ac-
cess to legal music not only hurt consumers, but also the artists
and the services that provide music to consumers. Unfortunately,
consumers who want to be able to easily access their favorite songs
anytime on all of their digital devices face a legal framework writ-
ten for the world of vinyl albums and 8-track tapes.

Problems that have emerged from this current legal framework
include, among others: a lack of a unified, robust, and easily acces-
sible source of ownership records upon which music delivery serv-
ices can be built; uncertain dividing lines between mechanical and
performance rights; artists being treated differently under the law
depending upon when a work was created; artists and music deliv-
ery services being treated differently under the law depending
upon how music is delivered; artists and music delivery services
being treated differently under the law depending upon when a
music service first began operation; and an overall lack of trans-
parency in the industry regarding how revenue is accounted for.

During today’s hearing, we will primarily focus on the rights and
legal regime associated with musical compositions. We will hear
from a broad spectrum of stakeholders, from songwriters to those
who collect revenues on their behalf to those who deliver the musi-
cal works to consumers in new and innovative ways.

Interested parties from across the spectrum have recognized a
need for changes in how our nation’s copyright laws, as they per-
tain to music, are structured. Some have called for tweaks to our
current licensing regime, while others have called for more funda-
mental changes, such as moving toward a more free market ap-
proach. I look forward to learning more about both the problems
plaguing the current framework and possible solutions to these
problems.

And I thank you all again for making the time to be here this
morning, and I yield back.

Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman.

The Chair now recognizes the distinguished gentleman from New
York, Mr. Nadler, for an opening statement.

Mr. NADLER. Thank you, Mr. Chairman, for holding this hearing
on music licensing under Title 17 as part of the Committee’s com-
prehensive copyright review.
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I am sorry this hearing, as well as the last, is not in New York,
because everything is better in New York, but we have to make
due.

This is the first of a two-part hearing, which is fitting, as these
sections of the Copyright Act are very much in need of scrutiny. It
is often said that if we started from scratch, nobody would write
the law as it stands today. Music copyright and licensing is a
patchwork of reactions at different times to changing technologies.
From the development of player pianos and phonograph records to
the advent of radio and the Internet, the law has constantly been
playing catch-up, and quite often failing.

Today, terrestrial satellite and Internet-based radio stations de-
liver music to listeners in their cars, homes, and at work. Each of
these uses of music require licenses from copyright owners for both
the underlying musical work and the sound recording, with the
rights to each often owned or managed by different individuals or
entities. Over time and in an effort to help ensure equity and ac-
cess in this complicated universe, Congress has created a statutory
licensing scheme. Unfortunately, the existing landscape is marred
by inconsistent rules that place new technologies at a disadvantage
against their competitors and inequities that deny fair compensa-
tion to music creators.

Under current law, for example, the rules vary from payment of
royalties by Internet broadcasters, cable radio and satellite radio
providers. Internet broadcasters like Pandora pay royalty rates set
to reflect a willing buyer and willing seller model. By contrast, the
rate for cable and satellite providers is established through factors
set in 1998 that predated the development of Internet radio and
that many believe results in a below-market royalty rate.

As a result, Pandora has fairly complained that it is at a com-
petitive disadvantage, and creators whose works are accessed
through cable or satellite receive less than when a consumer
streams that same work over the Internet.

During the last Congress, I circulated draft legislation, the In-
terim FIRST Act, to establish parity among all digital radio serv-
ices. The Songwriter Equity Act, recently introduced by Represent-
atives Collins and Jeffries, would similarly modernize the law to
ensure that the same willing buyer/willing seller standard governs
songwriters’ and music publishers’ mechanical reproduction royal-
ties.

Other provisions of the Copyright Act prevent songwriters and
publishers from providing evidence in Federal rate court under con-
sent decrees governing licensing of their works that came into ex-
istence in 1941. The Songwriter Equity Act would remove that evi-
dentiary ban, thus helping songwriters obtain a fair market value
for their work.

In the meantime, the DOJ, the Department of Justice, just an-
nounced a much-needed review of the consent decrees that govern
ASCAP and BMI, two of the performance rights organizations re-
sponsible for collecting and distributing royalties.

Meanwhile, nobody is paying artists who recorded many of our
culture’s greatest musical classics before 1972, like Aretha Frank-
lin or the Birds or the Temptations. The RESPECT Act, recently
introduced by my colleagues, Representatives Holding and Conyers,
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would close an existing loophole in the law that has allowed digital
providers to argue against paying any royalties for these great leg-
acy artists.

Of course, one of the most glaring inconsistencies and injustices
is that our performing artists, background musicians and other
rights holders of sound recordings receive absolutely no compensa-
tion when their music is played over the air on terrestrial—mean-
ing AM/FM—radio. Congress required payment when sound record-
ings are transmitted digitally in 1995, but we have yet to extend
this basic protection to artists when their songs are played on FM
or AM radio.

This is incredibly unjust. The bottom line is that terrestrial radio
profits from the intellectual property of recording artists for free.
I am aware of no other instance in the United States where this
is allowed, and it needs to be remedied. We are on a very short list
of countries, a list that includes such wonderful models as Iran,
North Korea, and China, that do not pay performing artists when
their songs are played on the radio. And when American artists’
songs are played in Europe or any other place that does provide a
sound recording right, these countries withhold performance royal-
ties from American artists since we refuse to pay theirs.

This Committee’s copyright review and the parallel proceedings
at the Commerce Department and the Library of Congress have re-
vealed an extraordinary and bipartisan consensus in favor of per-
formance rights. As Registrar of Copyrights Maria Pallante testi-
fied earlier this Congress, this issue is ripe for resolution.

Although the existing music licensing and copyright scheme can
be difficult to understand, the solution is quite simple. If Congress
is going to maintain compulsory licensing, then any statutory rate
standard should attempt to replicate the free market to the great-
est extent practicable, and the same rules should apply to every-
one. The law should be platform neutral and all music created
should be fairly compensated.

It is well past time to harmonize the rules and put an end to
Congress creating arbitrary winners and losers. There have been
several proposals to address individual inequities in the music
landscape, some of which I just outlined that I support. But if we
are to rationalize the law and level the playing field, we should
take a comprehensive approach.

At this year’s Grammys on the Hill event, Neil Portnow, who is
here with us today, called for the industry to coalesce behind the
music omnibus or MusicBus. This call for unity was later echoed
by Republican Whip Kevin McCarthy and Democratic Leader
Nancy Pelosi, who agreed that the time has come for Congress to
address these issues in one package. I agree, and I plan to take up
their charge. With colleagues on both sides of the aisle, I am devel-
oping legislation to address the various problems in existing law in
one unified bill, bringing fairness and efficiency to our music licens-
ing system and assuring that no particular business enjoys a spe-
cial advantage against new and innovative technologies.

Consumers don’t know that the button they push on their car
dashboard or smartphone arbitrarily determines how much artists
and songwriters will be paid, assuming they will be paid at all. We
can create a better system for radio competitors, for artists and
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songwriters, and for fans, all of whom depend on a vital, healthy
market for music and music services.

We have a wide range of witnesses here today and at our second
hearing scheduled for June 25th. I look forward to their testimony,
and I hope that we can all come together to agree on and pass
meaningful, comprehensive reform.

Thank you, Mr. Chairman, and I yield back the balance of my
time.

Mr. CoBLE. I thank the gentleman.

All other opening statements, without objection, will be made
part of the record.

We have a distinguished panel today, seven in all, and I will
begin by swearing in our witnesses prior to introducing them.

So if you would, gentlemen, please stand, and I will submit the
oath to you.

[Witnesses sworn.]

Mr. CoBLE. Let the record show that all answered in the affirma-
tive.

I will now introduce the witnesses.

You may be seated, gentlemen.

Our first witness this morning is Mr. Neil Portnow, President
and Chief Executive of the Recording Academy. Prior to joining the
Recording Academy, Mr. Portnow served as Vice President of the
West Coast Division of Jive Records. Mr. Portnow received his de-
gree from George Washington University.

Mr. Portnow, good to have you with us.

Our second witness is Mr. Lee Thomas Miller, Songwriter and
President of the National Songwriters Association International.
Mr. Miller is a three-time Grammy Award nominee and has writ-
ten country singles that have reached Number 1. He received his
Bachelor’s degree in music theory and composition from Eastern
Kentucky University.

Good to have you, Mr. Miller.

Our third witness is Mr. David Israelite, President and Chief Ex-
ecutive Officer of the National Music Publishers Association, where
he protects and advances the interests of music publishers and
songwriters in matters relating to domestic and global protection of
copyrights. Mr. Israelite received his B.A. in Political Science and
Communication from the William Jewell College, and his J.D. from
the University of Missouri Columbia Law School.

Our fourth witness is Mr. Michael O’Neill, Chief Executive Offi-
cer of BMI, also known as Broadcast Music, Inc. In his position,
Mr. O'Neill oversees all of BMI'’s domestic and global business oper-
ations and directs the company’s strategic growth. Mr. O’Neill re-
ceived his undergraduate degree in Business Administration from
the Mt. Claire University and his MBA from Rutgers University.

Our fifth witness is Mr. Lee Knife, Executive Director of Digital
Media Association, also known as DiMA. Prior to joining DiMA,
Mr. Knife practiced entertainment law in New York for 20 years,
representing individual songwriters, recording artists and pro-
ducers. Mr. Knife earned his B.A. from St. John’s University and
his J.D. from the Brooklyn School of Law.

Our sixth witness is Mr. Will Hoyt, Executive Director of the TV
and Music License Committee. Prior to joining the Television and
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Music License Committee, Mr. Hoyt spent 25 years as the execu-
tive for Nationwide Communications, Inc. He was graduated from
the Ohio and Western University and received his J.D. from Ohio
State University School of Law.

Our seventh and final witness is Mr. Jim Griffin, Managing Di-
rector at OneHouse LLC. Mr. Griffin consults extensively on digital
music, media registries, and scholarly publishing. Prior to
OneHouse, he served as President of Music Licensing at Warner
Music Group. Mr. Griffin received his degree from the University
of Kentucky.

Gentlemen, we have a full roster here today. Good to have all of
you with us.

To assist you, there will be a timing panel on your desk reflect-
ing certain lights. When the light goes from red to yellow—strike
that. When the light goes from green to yellow, that is your warn-
ing that you have 1 minute remaining and the ice on which you
are skating is becoming increasingly thin. You won’t be keel
hauled, however, but when that yellow light appears, that gives
you notice that 1 minute is upcoming. So if you all would comply
with that, we would be appreciative.

Mr. Portnow, we will now commence with you.

And again, thank you all for being here.

TESTIMONY OF NEIL PORTNOW, PRESIDENT/CEO,
THE RECORDING ACADEMY

Mr. PORTNOW. Thank you, Chairman Goodlatte, Chairman Coble,
Ranking Members Conyers and Nadler, and Members of the Sub-
committee. My name is Neil Portnow, and I am President

Mr. CoBLE. Mr. Portnow, you might pull that mic a little closer
to you, if you would.

Mr. PORTNOW. My name is Neil Portnow, and I am President and
CEO of the Recording Academy. Known internationally for our
Grammy Awards, the Academy is the trade association that rep-
resents music’s creators: songwriters, performers, and studio pro-
fessionals.

I thank you for the opportunity to address the Subcommittee this
morning. And since I have the honor of being the first witness, let
me start at the beginning, with the copyright clause of the Con-
stitution.

The Framers gave authors the exclusive right to their works for
a time in order to promote the progress of science and useful arts.
As today’s hearing is focused on music licensing, we should at the
outset remember who the authors of music are. They are the song-
writers and composers who create the very DNA of music. They are
the featured and background performers who perform those songs
and bring them to life. They are the producers and engineers who
create the overall sound of the recordings that we love.

Over the next two hearings, I urge you to keep music creators
foremost in your mind. They are the authors our Founders ex-
pressly protected.

Of course, the Framers intended copyright to be an incentive to
create, but today we have a patchwork of laws that do not address
the challenges of the digital marketplace and often create a dis-
incentive to make music. Low streaming rates prevent creators
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from making a living, performers and composers must police the
entire Internet to take down infringing works, and traditional radio
continues to use artists’ recordings without compensation while
levelrcflging this unfair advantage as they move into the digital
world.

This last point is most glaring. Terrestrial radio is the only in-
dustry in America that is built on using another’s intellectual prop-
erty without permission or compensation. Broadcasters in every
other developed country in the world compensate their performers.

The National Association of Broadcasters have spent a lot of
money lobbying to maintain their free ride. Since they are not on
the panel today, allow me to recount the history of their failed ar-
gument on their behalf.

First they said the radio-artist relationship is “symbiotic,” but
even their own biased study found the benefit to radio is 10 times
any perceived promotional benefit to artists.

Then they said they are different because radio is free, until they
remembered that most Internet radio is free but still pays royal-
ties.

Then they said a royalty will put small stations out of business,
until we offered the smallest three-fourths of all stations a flat roy-
alty rate of as little as a few bucks a day.

Then they said the free market would take care of the issue,
until they opposed the Free Market Royalty Act that would have
actually created one.

Finally, they said it is a tax, until Grover Norquist said it is not,
and Grover knows a tax when he sees one.

The NAB has run out of arguments and run out of time. The
White House, the Copyright Office, and political groups ranging
from the AFL-CIO and the NAACP to Americans for Tax Reform
and Tea Party Nation, they all agree with us.

And while radio touts a nonsensical and non-binding resolution,
Congressional leaders from both parties are working on real legis-
lation to resolve this issue. Any copyright reform simply must in-
clude a radio performance right.

To resolve this and other issues, we support several thoughtful
bills. The Songwriter Equity Act would allow songwriters to be paid
fair market value. The Protecting the Rights of Musicians Act
would insist that if broadcasters value their own content, they
must value the content of others. The RESPECT Act would remove
a loophole that denies older artists royalties.

But now it is time for a unified, holistic approach to music licens-
ing. It is time for a music omnibus bill, or MusicBus for short. With
copyright review under way, we need our industry and Congress to
be visionary and create a unified approach for the future of our
business, and the MusicBus idea is really simple: fair market pay
for all music creators across all platforms. And a music omnibus
bill need not wait for the entire Copyright Act to be revised. As
Congress’ own advisor on copyrights, Registrar Maria Pallante,
noted, “These issues are ripe for resolution.”

Mr. Chairman, a legal framework that includes compulsory li-
censes, government rate courts, and consent decrees already dimin-
ishes the Framers’ vision of exclusive rights. If music makers must
be subject to these restrictions, let’s at least assure them that the
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result will represent what a free market would have provided. We
are not asking for special treatment. We are simply asking for
what is fair, fair market pay for all music creators across all plat-
forms, a simple concept, a single bill, a just framework for music
licensing.

Thank you very much.

[The prepared statement of Mr. Portnow follows:]



10

Statement of

Neil Portnow

President/CEO of The Recording Academy

Before the
U.S. House of Representatives
Committee on the Judiciary
Subcommittee on Courts, Intellectual Property and the Internet

Hearing on
"Music Licensing Under Title 17 Part One"

June 10, 2014



11

Chairman Goodlatte, Chairman Coble, Ranking Members Conyers and Nadler, and Members of
the Subcommittee: My name is Neil Portnow and 1 am President and CEO of The Recording
Academy. Known internationally for our GRAMMY Awards, The Academy is the trade
association that represents music’s creators: songwriters and composers, vocalists and musicians,
and record producers and engineers. | thank you for the opportunity to address the
Subcommittee this morning.

The Framers’ Vision: Protecting Music’s Authors

Perhaps a good place to begin my testimony is literally at the beginning — with the copyright
clause of the Constitution. In Article 1, Section 8, the Framers gave authors the exclusive right to
their works, for a time, in order to promote the progress of science and useful arts.

As today’s hearing is focused on music licensing, we should, at the outset, remember who the
“authors” of music are. They are the songwriters and composers who create the very DNA of
music. They are the featured and background performers who bring those songs to life. They are
the producers and engineers who create the overall sound of the recordings we love.

Over the next two hearings, you will hear from many interests in the music space. But I urge you
to keep foremost in your mind music’s creators, the authors our founders expressly protected.

Copyright Law No Longer Serves as an Adequate Incentive to Create

Of course, the Framers intended copyright to be an incentive to create. And for the next two
centuries, Congress passed bills that mostly accomplished that vision. But today, we have a
patchwork of laws that do not address the challenges of the digital marketplace and often create a
disincentive to make music as a career. Low streaming rates prevent creators from making a
living. Performers and composers must police the entire internet to take down infringing works.
And traditional radio continues to use artists’ recordings without compensation, while leveraging
this unfair advantage as they move into the digital world.

Recently, one of our elected Board leaders of The Academy’s New York Chapter testified before
Congress regarding Section 512 of Title 17, the so-called notice and takedown provision. The
multiple-GRAMMY -winning composer Maria Schneider noted the extensive amount of time
required to take down all of her recordings from online sites, stating:

“The majority of my time is now spent on activities that allow me some chance
of protecting my work online. Only a fraction of my time is now available for the
creation of music. So instead of the Copyright Act providing an incentive to
create, it provides a disincentive.”

But even on sites with legally acquired content, it is important to note how large technology
businesses are being built upon the aggregation of recordings, and how little of that revenue
returns to creators. As streaming becomes the dominant consumption model, these services must
provide meaningful and fair compensation or few will be able to make a living as an artist, writer
or producer.
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The Corporate Radio Loophole Must Be Closed

There are many serious discussions about music royalty rates today: which are too low, which
are too high, and what is fair. Yet AM/FM terrestrial radio broadcasters continue to deny
musicians any right whatsoever to performance royalties for the use of their music, which radio
giants use to make billions in annual advertising revenue.

Terrestrial radio is the only industry in America that’s built on using another’s intellectual
property without permission or compensation. Broadcasters in every other developed country in
the world compensate performers. The result is that the U.S., which should be the standard
bearer for intellectual property rights, is among such countries as China, North Korea and Iran
which do not recognize these fundamental rights.

The National Association of Broadcasters (NAB) has spent a lot of money lobbying to maintain
their free ride. During each session of Congress, they spread myths that never stand up to any
reasonable assessment of the facts. For example:

NAB Myth: A performance right is a money grab from record labels.

Fact: Artists would be the main beneficiaries of a performance right. Artists would receive 50
percent of royalties for their creative contributions, and an increasing number of artists are also
copyright owners and would, therefore, get the other 50 percent too. When the performance right
campaign launched, hundreds of artists signed on to join. This quest is about them.

NAB Myth: The campaign started because piracy hurt the record business, so record labels
needed to look elsewhere for revenue.

Fact: Artists have been fighting for this basic right for nearly 90 years. Legends such as Bing
Crosby and Frank Sinatra have spoken on the issue. The renewed focus on the issue is a result of
“new” radio (Internet and Satellite) paying this royalty, exposing the hypocrisy of exempting
“old” radio from paying their fair share.

NAB Myth: Promotional support by radio creates a “symbiotic relationship” with artists.

Fact: Even by the NAB’s own (dubious) study, the benefit to radio outpaces the benefit to artists
by 10 to 1. And any promotional effect would be taken into account by the rate-setting body.
Internet and Satellite radio also provide promotion, but pay a royalty. Further, a GAO study
found “no consistent pattern between the cumulative broadcast radio airplay and the cumulative
number of digital single sales.” Even Clear Channel CEO Bob Pittman admitted that, “clearly
[promotion] is not enough, or there wouldn't be a decades-long battle over [performance
royalties].”

NAB Myth: The royalty would put small stations out of business.

Fact: The last legislation introduced on this subject exempted every small radio station and even
medium sized ones, requiring 75 percent of stations to pay as little as a few dollars a day for
music.

NAB Myth: The free market is addressing the issue with private deals.
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Fact: There is no “free” market when one side of the transaction does not have a right to its
property. Without a performance right, there can be no “free” negotiations. And when a bill was
introduced to create a free market where musicians would have a chance to negotiate for fair
compensation (the Free Market Royalty Act), the broadcast lobby opposed it.

NAB Myth: A performance royalty is a tax.

Fact: In Civics 101, everyone learns that taxes go to the government. Paychecks go to people
who provide goods or services for money. Performance royalties would not go to the
government, but rather to those who created the sound recordings. Therefore, they are not a tax.
This obvious point was made clearly in a letter signed by seven free-market organizations,
including Americans for Tax Reform: “A performance royalty is not a tax.... Paying a private
citizen or business for the use of their property is clearly not a tax.”

The NAB has run out of arguments and out of time. The White House, the Copyright Office, and
political groups ranging from the AFL-CIO and the NAACP to Americans for Tax Reform and
Tea Party Nation all agree with us. And while radio touts a nonsensical — and nonbinding —
resolution, Congressional leaders from both parties are working on real/ legislation to resolve this
issue. Any copyright reform simply must include a radio performance right.

Songwriters Suffer Under Rates Set Below Market

The Recording Academy believes the current mechanical rate as set by the CRB under Sections
115(c)(3)D) and 801(b)(1) is substandard. These provisions direct the CRB to apply a standard
that does not reflect fair market value, but rather a standard based on a collection of vague
objectives. The application of these antiquated standards has resulted in depressed mechanical
license rates relative to other non-compulsory royalty streams, which have increased at greater
rates over the same period of time. The CRB needs to have the authority to recognize and apply
fair market standards.

The Songwriter Equity Act (“SEA™), H.R. 4079/S. 2321, is an important step toward
modernizing the music licensing system. In particular, SEA would amend Sections 115 and 801
by directing the Copyright Royalty Judges to apply the following standard with respect to
compulsory mechanical license rate-setting:

The Copyright Royalty Judges shall establish rates and terms
that most clearly represent the rates and terms that would have
been negotiated in the marketplace between a willing buyer
and a willing seller. In establishing such rates and terms, the
Copyright Royalty Judges shall base their decision on
marketplace, economic, and use information presented by the
participants. In establishing such rates and terms, the Copyright
Royalty Judges may consider the rates and terms for
comparable uses and comparable circumstances under
voluntary license agreements. Further, The Recording
Academy believes that the current implementation of 17 U.S.C.
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114(1) creates an unacceptable, uneven playing field which
results in songwriters and composers receiving royalties that
are substantially less than fair market value.

In addition, SEA would amend Section 114(i) to allow federal rate courts to consider all relevant
evidence, including sound recording royalty rates, when establishing royalty rates for
songwriters. How the rate court would apply the evidence is left to the discretion of the court.

Accordingly, The Recording Academy supports SEA. Like other property owners, songwriters
and composers deserve to be paid the fair market value for their intellectual property. The
enactment of the Songwriter Equity Act would ensure that songwriters and composers are
appropriately compensated for the use of their musical compositions without impacting artist
royalties.

Record Producer Payments Must be Streamlined and Consistently Applied

It must be noted that the third, equally important author in the sound recording process (along
with the artist and songwriter) is not mentioned at all in statute. Record producers provide the
overall creative direction for a recording project (similar to the role of a film director on a motion
picture) as well as the overall sound of the recording. Not represented in Washington in 1995,
producers were not granted a statutory share of the royalty in the Digital Performance Right in
Sound Recordings Act of that year (“DPRA”). Without a statutory share established in the
DPRA, producers (and royalty-earning engineers) earn royalties based on contract (usually with
the featured artist).

To provide the same fair, direct-payment option of performance royalties available to artists, the
agency SoundExchange currently offers a still developing service for producers whereby
SoundExchange, upon direction by the featured artist, will process the share owed to producers
by contract with the featured artist. The Recording Academy appreciates SoundExchange’s
ongoing efforts to develop an efficient system for direct pay for producers.

However, producers should be assured that this process will be consistent and permanent,
applied by SoundExchange and any successor or competing agency in the future.

The Recording Academy is continuing productive dialogue with SoundExchange and others on
this matter and looks forward to resolving this issue with all relevant stakeholders.

Music Issues Should be Resolved in One Music Omnibus Bill

To resolve some of the above issues, several thoughtful bills have been introduced this Congress.
The Songwriter Equity Act as noted, would allow songwriters to be paid the equivalent of fair
market value for their work. The Protecting the Rights of Musicians Act would insist that if
broadcasters value their own content, they must value the content of others. The RESPECT Act
would remove a legal loophole that denies royalties to older artists.
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But now it is time for a unified, holistic approach to music licensing, It’s time for a Music
Omnibus Bill, or MusicBus, for short. With copyright review underway, we need our industry
and Congress to be visionary and create a unified approach for the future of our business. For all
the complexities of the MusicBus concept, its goal is actually simple: Fair market pay, for all
music creators, across all platforms. And as as a united music community, we can more
effectively work with other stakeholders in the music ecosystem — who connect the music maker
to the music fan — and create a licensing regime that works for all.

A music omnibus bill need not wait for the entire copyright act to be revised. As Congress’ own
advisor on copyrights — Register Maria Pallante — noted, “Congress already has had more than a
decade of debate on the public performance right for sound recordings, and has given serious
consideration to improving the way in which musical works are licensed in the marketplace.
These issues are ripe for resolution.”

The Recording Academy strongly urges Congress to pass music omnibus legislation that treats
all authors fairly.

Mr. Chairman, a legal framework that includes compulsory licenses, government rate courts and
consent decrees already diminishes the Framers’ vision of exclusive rights. If music makers must
be subject to these restrictions, let’s at least assure them that the result will represent what a free
market would have provided. We are not asking for special treatment. We are simply asking for
what is fair. Fair market pay, for all music creators, across all platforms. A simple concept. A
single bill. A just framework for music licensing. Thank you.
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Mr. CoBLE. Thank you, Mr. Portnow.
Mr. Miller? Pull that mic closer to you, Mr. Miller.

TESTIMONY OF LEE THOMAS MILLER, SONGWRITER AND
PRESIDENT, NASHVILLE SONGWRITERS

Mr. MILLER. I am a writer, not an artist.

Good morning. My name is Lee Thomas Miller. I grew up on a
small tobacco farm in Jessamine County, Kentucky. I started play-
ing piano by ear when I was 11. By the time I was 15, I was writ-
ing bad songs and playing them with my even worse band. But we
were just kids, so the people cheered, if only out of pity.

I went to college to study Music Theory and Composition and
graduated with a Bachelor’s degree from Eastern Kentucky Univer-
sity. That simply meant that I was now over-qualified to play in
the honkytonks where I had been singing. I was formally educated
in classical music composition while writing country songs on the
side, and these are two very different things according to my pro-
fessors. My parents were thrilled when I finished college and morti-
fied when I saved $1,000 and immediately moved to Nashville.

For years I wrote songs, hundreds of songs. I played in bands
and took temporary jobs to pay the bills when needed. I studied the
songs I heard on the radio and began meeting and learning from
the songwriters who wrote them. On September 1st, 1996, I be-
came a full-time songwriter, and then the real work started. Eleven
years. From the day I moved to Nashville it took 11 years to have
a hit song on that radio.

Since then I have been lucky and I have been blessed. I have had
hits, and I continue to earn a living by walking into a room where
there is nothing and making up something out of thin air, some-
thing that is real, something that is tangible, something that cre-
ates commerce. What I make is the seed that fuels the entire music
business. It generates thousands of jobs and shapes the very cul-
ture we live in because, let’s face it, nearly everybody loves music.
But I am one of the remaining few. Since I started, nine out of ten
of my colleagues don’t write songs as a profession anymore, because
their royalties can no longer feed their families.

This is an unjust system that must be changed. Rules estab-
lished in 1909, largely to prevent one player piano roll company
from becoming a monopoly, require me to grant a compulsory li-
cense paying 9.1 cents for the sale of a song, which I split with my
co-writers and our music publishers, regardless of what the mar-
ketplace might say my song is worth. That is not much of a pay
raise from the original 2 cents paid in 1909.

Then royalties from my song performed on an Internet radio sta-
tion are set under consent decrees from World War II. The judges
who determine those rates are forbidden from considering what the
marketplace says my song is worth. Consequently, I only receive
thousandths of a penny for those performances.

I appreciate the luxury of the Internet as much as you do, and
I suppose I am as much of a slave to my smart phone as anyone.
But the current system has devalued the musical composition to
the point where songwriters are being crushed. It is bad enough
that it is so easy to steal the music today, but a legal framework
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that allows songs to be streamed for nearly free will destroy the
livelihood of the American songwriter if it is allowed to continue.

An important piece of legislation called the Songwriter Equity
Act has been introduced that would allow my copyright’s value in
the modern marketplace to be considered in rate-setting pro-
ceedings. I want to thank introducing sponsors Congressmen Doug
Collins and Hakeem Jeffries and all of the co-sponsors of this legis-
lation.

While it is a great start, even bolder revisions to the current
copyright law and music licensing rules are necessary to establish
true equity for today’s songwriters and composers. It is time for
Congress to eliminate the compulsory license. It is time for Con-
gress to eliminate or drastically alter World War II-era consent de-
crees.

Also, in the future, songwriters should be represented on the gov-
erning bodies of music licensing and collection entities and dispute
resolution committees. Future licensing and collection agencies
should be able to compete with those with large market shares.
There should be true transparency throughout the entire collection
and payment process.

I am America’s smallest small business. I sit down and make
stuff up. I do not succeed if my songs are not recorded, sold, and
played; and when I do get paid, I pay self-employment income tax.
With the money that remains, I raise babies. I buy bread, gasoline,
anniversary flowers, cough medicine, braces, and guitar strings.

I can make you laugh or cry. I can make you do both inside the
same 3-minute story. That is the power of music, and it all begins
with a song. Congress, today I ask you, on behalf of my family and
the families of all American songwriters, to change the archaic gov-
ernment regulations that prohibit us from pursuing a fair market
opportunity for the songs we create.

Thank you, Mr. Chairman, and Members of the Committee.

[The prepared statement of Mr. Miller follows:]
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My name is Lee Thomas Miller. [ grew up on a small tobacco farm in Jessamine County,
Kentucky. I started playing piano by ear when I was 11. By age 15 [ was writing bad songs and
playing them with my even worse band. But we were kids, so the people cheered, if only out of pity.

I went to college to study Music Theory and Composition and graduated with a Bachelors
degree from Eastern Kentucky University. That just meant I was overqualified to play in the
honkytonks where I'd been singing. I was formally educated in classical music composition while
writing country songs on the side. These are two very different things. Just ask my professors! My
parents were thrilled when I finished college and mortified when I saved $1000 and immediately
moved to Nashville.

For years [ wrote songs -- hundreds of songs. I played in bands and took temporary jobs to
pay the hills if needed. I studied songs I heard on the radio and hegan meeting and learning from
the songwriters who wrote them. On Septemher 1t 1996, [ hecame a fulltime songwriter. Then the
real work started. Eleven years. From the day I moved to Nashville it took 11 years to have a hit
song on that radio.

Since then I have been lucky and blessed. I have had hits and continue to earn a living by
walking into a room where there is nothing and making something up out of thin air -- something
that is real and tangible -- something that creates commerce. My craft fuels the entire music
business. My songs generate thousands of jobs and shapes the very culture we live in because let's
face it- nearly everybody loves music. But I am one of the remaining few. Since [ started, nine out
of ten of my colleagues don’t write songs as a profession anymore, hecause their royalties cannot
feed their families.

The current system is unjust and must be changed. Rules established in 1909, largely to
prevent one player piano roll company from becoming a monopoly, require me to grant a
compulsory license paying 9.1 cents for the sale of a song, which I split with my co-writers and our
music publishers, regardless of what the marketplace might say my song is worth. That’s not much
of a pay raise from the original two cents paid in 1909.

Royalties from my song performed on an internet radio station are set under consent
decrees from World War II. The judges who determine those rates are forbidden from considering
what the marketplace says my song is worth. Consequently, I only receive thousandths of a penny
for those performances.

I appreciate the luxury of the internet as much as you do and [ suppose I am as much ofa
slave to my smart phone as anyone. But the current system has devalued the musical composition
to the point where songwriters are being crushed. It is bad enough that it is so easy to steal music
today. But a legal framework that allows songs to be streamed for nearly free will destroy the
livelihood of the American songwriter if it is allowed to continue.

An important piece of legislation called the “Songwriter Equity Act” has been introduced
that would allow my copyright’s value, in the modern marketplace, to be considered in rate-setting
proceedings. I want to thank introducing sponsors Congressmen Doug Collins and Hakeem Jeftries
and all of the co-sponsors of this legislation.
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While it is a great start, even bolder revisions to the current copyright law and music
licensing rules are necessary to establish true equity for today’s songwriters and composers. Itis
time for Congress to eliminate the compulsory license. It is time for Congress to eliminate or
drastically alter World War 11 era consent decrees.

In the future songwriters should be represented on the governing bodies of music licensing
and collection entities and dispute resolution committees. Future licensing and collection agencies
should he ahle to compete with those with large market shares. There should be true transparency
throughout the entire collection and payment process.

I am America’s smallest small business. I sit down and make stuff up. I do not succeed if my
songs are not recorded, sold and played and when I do get paid I pay self-employment income tax.
With the money that remains I raise bahies. I buy hread, gasoline, anniversary flowers, cough
medicine, hraces, and guitar strings.

I can make you laugh or cry. [ can make you do both inside the same 3-minute story. That's
the power of music, and itall begins with a song. Congress, [ ask you on behalf of my family and the
families of American songwriters to change the archaic government regulations that prohibit us
from pursuing a fair market opportunity for the songs we create.

Thank you Mr. Chairman, Ranking Member Nadler and Members of the Committee.
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Mr. CoBLE. Thank you, Mr. Miller.
Mr. Israelite?

TESTIMONY OF DAVID M. ISRAELITE, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, NATIONAL MUSIC PUBLISHERS’ ASSO-
CIATION

Mr. ISRAELITE. Good morning. I would maybe rather give Lee 5
more minutes to talk, but as the principal trade association of
music publishers and their songwriter partners in the United
States, NMPA thanks you for the opportunity to testify.

The Committee is well aware that there are two different copy-
rights involved in music, the copyright for the underlying musical
composition, which is the half of the music industry that I rep-
resent, and the separate and distinct copyright for any sound re-
cording of that song. What is striking is just how different these
two copyrights are treated under the law and through government
regulation.

First, copyright law contains antiquated regulations that unfairly
distort the value of a songwriter’s work. The copyright in a song
is a property right and should not be regulated by the government
unless there is a compelling reason to do so. Songs should be val-
ued in the free market just like sound recordings.

Second, if there is to be regulation, then at a minimum song-
writers deserve to be paid a fair market value. There is no intellec-
tually honest objection to this point.

Third, Congress should reject any attempt to expand compulsory
licenses. Any additional regulation could have long-term harmful
consequences for creators.

Songwriters attempt to earn a living through three primary
means: mechanical reproductions, public performances, and audio-
visual synchronizations. Mechanical reproductions used to rep-
resent our dominant income stream but today comprise only about
a quarter of our revenue. Section 115 of the Copyright Act imposes
a compulsory license that dates back to 1909. As a result of this
World War I-era law, songwriters and music publishers are denied
the right to negotiate the value of their intellectual property in a
free market.

In 1909, the rate for mechanical licenses was set by Congress at
2 cents per song. Today’s mechanical rate would be more than 50
cents if adjusted for inflation. Remarkably, the current statutory
rate stands at 9.1 cents, and for those who tire of hearing that sta-
tistic, imagine the fatigue of songwriters being paid something less
than a fair market value.

This paltry number is due to the Copyright Royalty Board using
an antiquated, below-market standard when setting rates known
as the 801(b) standard. It is a rate standard that is harmful to cre-
ators. As former Register of Copyrights Marybeth Peters argued so
eloquently, “While the Section 115 statutory license may have
served the public interest well with respect to a nascent music re-
production industry after the turn of the century, it is no longer
ne(fessary and unjustifiably abrogates copyright owners’ rights
today.”

Fortunately, legislation has been introduced to begin to address
this inequity, and I thank Representatives Collins, Jeffries, and
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other Members of the Subcommittee, including Chairman Coble, for
supporting the Songwriters Equity Act.

Public performance royalties represent the largest income stream
for songwriters. The songwriter’s public performance right is inher-
ently a free-market right. It is not regulated by law. But because
the Department of Justice imposed consent decrees on ASCAP and
BMI in 1941, incredibly those consent decrees are still in effect
today. They do not sunset.

Under these World War IlI-era consent decrees, songwriters and
publishers may not negotiate the value of their intellectual prop-
erty in a free market. Instead, a Federal judge in the Southern Dis-
trict of New York dictates how much a songwriter is paid. Last
week, the Department of Justice announced it is undertaking a re-
view of these consent decrees, and we hope they will act quickly to
ensure that songwriters can receive fair market compensation.

Synchronized music represents the third significant source of
revenue for songwriters. This includes using music in movies, tele-
vision shows, as well as newer forms of this writing, including
music videos and YouTube. This is a free market right. It is not
regulated by law. It is not regulated by consent decrees. Because
the sync market is a free market, it is the useful barometer for as-
sessing the fair market value of songs.

Not surprisingly, given both copyrights are negotiated in a free
market, the common industry practice is to pay both copyright
owners under the same terms. There is an amazing amount of dig-
ital content available to consumers on the iTunes Store, Google
Play Store, Amazon Store. Movies, books, video games, magazines,
television shows, recorded music are all available, and all of those
copyrights are negotiated and licensed in the free market. Only the
content produced by songwriters is uniquely singled out and sub-
ject to heavy regulation.

On behalf of those songwriters, I ask you to let them be paid fair-
ly by letting them be free. Thank you.

[The prepared statement of Mr. Israelite follows:]
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Testimony of David M. Israelite
President and Chief Executive Officer
National Music Publishers’ Association
Before the House Judiciary Committee
Subcommittee on Courts, Intellectual Property and the Internet

June 10, 2014

Good morning Mr. Chairman, Ranking Member Nadler and Members of the
Subcommittee. | appreciate the opportunity to appear before you today to discuss the impact
of current copyright law on music publishers and their songwriter partners and to support

legislation that would begin to remedy the pay inequity that today’s law creates.

| serve as President and CEO of the National Music Publishers’ Association (NMPA), the
principal trade association of music publishers and their songwriter partners in the United
States. The NMPA’s mandate is to protect and advance the interests of music publishers and

songwriters in matters relating to the domestic and global protection of music copyrights.

| urge the Subcommittee to consider several important points as you review the music

licensing landscape.

First, copyright law today contains antiquated regulations that unfairly distort the value
of creators’ work. Provisions of the law — some of which were enacted more than a century ago
—are in dire need of reevaluation to determine whether they are still necessary in the digital
age. The copyright in a song is a property right, and should not be regulated by the government
unless there is a compelling reason to do so. There should be a presumption that a property

right should be valued in a free market.

Page | 1
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Second, if any part of a songwriter’s creative process must be regulated by government,
then at a minimum creators deserve to be paid a fair market value. Congress should look first
and foremost at ways to eliminate government regulation in the songwriting business. But in
the absence of a free market, the processes that determine what creators are paid must be

improved to attempt to reflect fair market compensation.

Third, Congress should reject any attempt to expand compulsory licenses, which would
further erode the ability of creators to negotiate the terms under which their works are used.
The music industry operates in a dynamic marketplace and Congress should exercise restraint
when it comes to any additional regulation that could have long-term consequences for
creators. Instead, Congress should allow private negotiations to dictate the terms of existing
and future music offerings. There will be a great deal of debate about what would make it
easier for a licensee who wants to use the works created by a songwriter. Those interests

should be subservient to the property rights of those who create the works.

Finally, | thank Representatives Doug Collins and Hakeem Jeffries as well as the
members of the subcommittee — including Chairman Coble — for supporting H.R. 4079, the
“Songwriter Equity Act” (SEA). The introduction of this bill marks an important step to ensure
that the interests of songwriters and publishers — which are too often overlooked — are at the
fore of the discussion on music licensing. | will discuss the details of the legislation later in my

testimony.

Two Separate Copyrights

As you know, there are two separate and distinct copyrights involved in music.

o The first copyright is for the underlying musical composition created by one or more

songwriter, and often owned or represented by a music publisher. | am here

representing that half of the music industry;

Page | 2
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o The second copyright is for any recording of that song — commonly known as the

sound recording copyright — and often represented by a record label.

It is crucial to appreciate that these two different copyrights are controlled and
represented by different interests, and are often treated very differently under the law and

through government regulation.

As the Subcommittee continues to review the Copyright Act, | trust you will recognize
and address the inherent unfairness of today’s status quo on songwriters and publishers. That

gross unfairness is reflected in two simple yet striking data points:

s Seventy-five percent of the income for songwriters and publishers is regulated by
outdated laws and antiquated government oversight, which has for too long

resulted in devalued intellectual property rights and undervalued royalty rates;

s We estimate that songwriter and publisher revenues are significantly below what
they would be if fair rate standards and free market negotiations were used to

determine such royalties.

It is long overdue for Congress to consider seriously why the price for other forms of
intellectual property such as movies, books, video games, magazines, television shows and
recorded music are all properly negotiated in the free market, while songwriters remain
uniquely singled-out and subject to heavy regulation. If this does not change, the ultimate
outcome will be fewer professional songwriters and fewer songs, as many established

songwriters will simply stop writing. Others will never start.

Page | 3
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The Role of Music Publishers

A music publisher is a company or individual that represents the interests of songwriters
by promoting and licensing the use of their songs. Music publishers are often involved at the
very beginning of a songwriter’s career. After signing a writer to a publishing deal, a publisher
will do everything from helping the writer find co-writers to securing artists to record the
writer’s songs. Frequently, when a songwriter enters into a relationship with a publisher, the
publisher will advance desperately needed money to the writer to help pay living expenses so

the writer can focus on what he or she does best: write music.

Songwriters and music publishers attempt to earn a living through three primary means
of utilizing their separate copyright — mechanical reproductions, public performances, and
audio-visual synchronizations. The ratio of how much each contributes to the bottom line has
been in flux in recent years as listeners move away from ownership models such as CDs and

downloads toward streaming and video as their preferred mode of music consumption.

It is important to note that songwriters and publishers depend on royalties for their
livelihood. Unlike recording artists, most songwriters cannot supplement their income through

touring, merchandise sales, or endorsements.

Mechanical Reproductions — Section 115

The mechanical reproduction right affords songwriters and publishers a royalty when a
musical composition is embodied in a physical format such as a record, CD or — more commonly
in the digital age — when a consumer downloads a song from iTunes or streams music through

an interactive service like Spotify.

The mechanical reproduction right is regulated by Section 115 of the Copyright Act,

which imposes a compulsory license system that dates back to 1909. At that time, Congress

Page | 4
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chose to regulate the mechanical reproduction of musical compositions embodied on player
piano rolls to prevent exclusive deals between music publishers and player piano makers that
might lead to a monopoly in the player piano roll market. While player piano rolls disappeared
long ago, this outdated regulation continues to undermine the exclusive rights of music
publishers and songwriters. As a result of this Congressional decision that pre-dates World War
I, songwriters and music publishers have been denied the ability to negotiate the value of their

intellectual property in a free market.

Instead, this statutory mechanism allows anyone who wants to use a musical work to
obtain a license to reproduce and distribute copies of the work, in exchange for paying a royalty
set by the government. In 1909, the rate for mechanical licenses was set directly by Congress
at 2 cents per song. Today, rates are set by a three-judge panel called the Copyright Royalty
Board (CRB). Based on the initial price set in 1909, today’s mechanical rate would be more than
50 cents if adjusted for inflation. Remarkably more than 100 years later, the current statutory

rate stands at only 9.1 cents.

This paltry increase is due to the fact that the law directs the CRB to apply an
antiquated, below-market standard when setting mechanical rates. This standard —known as
an 801(b) standard — requires the CRB to ensure “[the] copyright user a fair income under
existing economic conditions,” and to “minimize any disruptive impact on the structure of the
industries involved...." In other words, the law not only dictates that songwriters and
publishers must license their songs to everyone, but also imposes the price they will receive
based on what the CRB thinks potential licensees can pay without any disruption to their
businesses. Without question, the law’s emphasis on the interests of users depresses the rate

that music publishers and songwriters might otherwise be able to negotiate in a free market.

On the other side of the music business, the recorded music industry has been able to

thrive in the marketplace and negotiate fr