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STATE OF RELIGIOUS LIBERTY IN
THE UNITED STATES

TUESDAY, JUNE 10, 2014

HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON THE CONSTITUTION
AND CIVIL JUSTICE

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 3:10 p.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Goodlatte, Chabot, Forbes,
King, Gohmert, DeSantis, Smith, Cohen, Conyers, Nadler, Scott,
Johnson, and Deutch.

Staff Present: (Majority) John Coleman, Counsel; Tricia White,
Clerk; (Minority) James Park, Minority Counsel; and Veronica
Eligan, Professional Staff Member.

Mr. FRANKS. The Subcommittee on the Constitution and Civil
Justice will come to order. Without objection, the Chair is author-
ized to declare recesses of the Committee at any time.

Good afternoon, ladies and gentlemen, and thank you for all
being here today. Today, the Subcommittee will examine the state
of religious liberty in America. This continues a tradition of this
Subcommittee holding a hearing on this topic each Congress. And
I will now recognize myself for 5 minutes for an opening statement.

Thomas Jefferson once said, “The constitutional freedom of reli-
gion is the most inalienable and sacred of all human rights.” Reli-
gious liberty is our first freedom. It is the cornerstone of all other
human freedoms. The Bill of Rights passed by the first Congress
included protections for religious freedom because without religious
liberty and freedom of conscience all other liberties cease to exist.
Indeed, religious liberty is the wellspring of our other liberties and
the defining statement of freedom in America.

This belief is something that has set America apart from all
other nations since the Declaration of Independence declared near-
ly 240 years ago that we hold it a self-evident truth that all men
are created equal.

Ladies and gentlemen, the foundational and quintessential
premise of America is that we are all created children of God equal
in his sight and that we are endowed by our creator with the
unalienable rights of life, liberty, and the pursuit of happiness.
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America’s founding premise is itself an intrinsic expression of reli-
gious conviction.

Consequently, the Obama administration’s flippant willingness to
fundamentally abrogate America’s priceless religious freedom in
the name of leftist social engineering is of grave concern to me and
should be to all of us.

The most egregious examples from the administration include
their concerted effort to force religious minorities, like the Little
Sisters of the Poor, to purchase abortifacient drugs and contracep-
tives. With breathtaking arrogance, this administration also told
the Supreme Court 2 years ago in the Tabor case that government
should have a say in deciding who could be a pastor, priest, or
rabbi—in short, who could preach and teach religion. This was
unanimously rejected by the Supreme Court as untenable and ex-
treme.

This administration seems to casually ignore the historical fact
that religious liberty involves much more than freedom of worship
alone and that fundamental rights of free speech and the free exer-
cise of religion do not stop at the exit door of your local house of
worship, but indeed extend to every other area of life. The so-called
anti-discrimination policies that make no exception for religious be-
liefs threaten religious liberty. For most religious groups, public
service is an essential element of their religious beliefs. Religious
groups in America establish hospitals, operate homeless shelters,
provide counseling services, and run agencies for adoption and fos-
ter care for children who might otherwise have no one else in the
world to help them.

Those who refuse to respect the public component of religious lib-
erty and fail to accommodate religion in our generally applicable
laws are putting many innocent people, as well as the religious
freedom that undergirds America, in grave danger. Oftentimes reli-
gious freedom is suppressed in the name of “a strict wall of separa-
tion between church and state.”

Now, while that phrase did appear prominently in the Soviet
constitution, it appears nowhere in the United States Constitution,
and the profound historical misrepresentation of that phrase by the
secular left leaves me without adequate expression.

Some time ago a Marxist economist from China was coming to
the end of a Fulbright fellowship in Boston. When asked if he had
learned anything that was surprising or unexpected, without hesi-
tation he said, “Yeah. I had no idea how critical religion is to the
functioning of democracy.”

Ladies and gentlemen, it bears careful reflection that many men
and women have died in darkness so that Americans could walk in
the light of religious freedom. They gave all they had because they
knew that religious freedom is critical to the survival of all other
freedoms. It is so very important for us now and always to resist
this ubiquitous effort by the secular left to do away with religious
freedom in America as they have successfully done in so many
other parts of the world.

In America, every individual has the right to religious freedom
and First Amendment expression so long as they do not deny the
constitutional rights of another. True tolerance does not mean that
we have no differences. It means that we are obligated as members
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of the human family to be kind and respectful to each other in spite
of those differences, religious or otherwise.

I would like to again thank our witnesses for being here, and I
look forward to hearing from them about some of the unique chal-
lenges now facing this cornerstone of freedom in the United States.
And I would now yield to the Ranking Member, Mr. Cohen, for an
opening statement.

Mr. CoHEN. Thank you, Mr. Chair.

Religious freedom is indeed a fundamental pillar of American
life. Whatever one’s religious belief, our Constitution enshrines the
notion that the government remain neutral with respect to reli-
gious belief, neither favoring one religion over others, nor favoring
religious beliefs over nonbelief.

Our constitutional statutes also require that the government not
substantially burden the free exercise of religion absent a compel-
ling interest and a less burdensome means of meeting that interest.
In expounding upon the meaning of these constitutional provisions,
Thomas Jefferson wrote in a letter to the Danbury Baptist Associa-
tion in 1802, “I contemplate with sovereign reverence that act of
the whole American people which declared that their legislature
should, 'make no law respecting an establishment of religion or
prohibiting the free exercise thereof, thus building a wall of sepa-
ration between church and state.”

Jefferson was a deist who strongly believed in each man and
woman, at least White men and women, or at least White men,
having certain rights, and inscribed at the Jefferson monument is
a saying of his that says, “I swear upon the altar of God eternal
hostility over all forms of hostility over the mind of man.” Indeed
men should be able to practice and women practice religion, but not
have any thoughts superimposed upon them.

You know, when our country started, it’s a great country, but we
really didn’t get started on the idea that all men are created equal
because we had slavery until President Lincoln in the Emanci-
pation Proclamation and then the 13th Amendment said no more.
Up to then, if you were black, you weren’t created equal, and if you
were a woman, you really weren’t either because you didn’t have
a right to vote really in this country till about the 1920’s. Took a
long way for our country to evolve, and we are doing the same
thing with religious freedom. All of these things in the Constitu-
tion, they’re wonderful, but they’re evolving, and we learn as things
change.

Some religions might say, or people say, because of their religion,
they have to have peyote on a regular basis, and you have to figure
how we should deal with that. And some religions might even think
that being gay is something that they should be discriminatory
against and that that’s an evil, but our society is evolving on peo-
ple’s sexual orientations, too.

Religious freedom is very fundamental and it’s protected in the
First Amendment of the Bill of Rights, but Jefferson talked about
constitutions not being sanctimonious documents, but like a child
who grows and changes his clothes with times as it gets larger and
grows and matures, that constitution should change as times
change and people look upon it. So we can’t just say the Founding
Fathers said this, and then there were 10 commandments, and



4

thou shalt honor thy God and mother and father and not commit
adultery and not kill and all those things, just maybe a few others
come along.

It is also why I was the sponsor, all these things, I was the spon-
sor of Tennessee’s Religious Freedom Restoration Act back in Janu-
ary 1998, so this is nothing knew to me, when I was a senator.
Like the Federal RFRA, the Tennessee RFRA protects religious lib-
erty by ensuring that any government action that substantially
burdens the free exercise of religion is prohibited unless there is a
compelling state interest.

Tennessee’s RFRA, like the Federal RFRA, seeks to strike a bal-
ance between the fundamental right to practice one’s religion free
from government interference and the ability of the government to
perform its basic duties, including the protection of public health
and safety and fighting discrimination. So if a religious groups
says, we can’t do certain things for our employees because of our
religion, there has to be a compelling interest to show the dif-
ference. Or maybe something about gays.

Any discussion of religious liberty must also include a discussion
of the threats, both government and nongovernmental, to members
of minority religions. As Reverend Barry Lynn, one of out wit-
nesses, notes in his written testimony, a Muslim congregation in
Murfreesboro, Tennessee, faced intimidation and threats of violence
from the local community when it attempted to construct a new
mosque. While the mosque ultimately was built, the legal fight over
its construction ended only recently at a great cost to the congrega-
tion for a fight that it should never have had to fight. And we have
things in New York like that, too, with a mosque and a community
center not far from 9/11.

Unfortunately, this is only one of many instances that reminds
me the Bill of Rights’ fundamental purpose is to protect the minor-
ity, the unpopular, and the nonmainstream from majority tyranny.
When one’s right to free exercise of religion ends and a majority
tyranny begins will be the crux of our discussion today.

Seven years ago this Committee heard from Monica Goodling,
who at the time had just resigned as the Justice Department offi-
cial, I think, dealing with personnel matters, concerning hiring
there during the Bush administration. Ms. Goodling was a grad-
uate of Regent University School of Law. According to its Web site,
it seeks to provide legal training “with the added benefit of a Chris-
tian perspective through which to view the law,” something I don’t
really know what that perspective might be. What’s different from
a Christian perspective and a Judeo-Christian perspective or a con-
servative perspective or a liberal perspective or an American per-
spective?

But there was evidence at the time Ms. Goodling and others
screened job candidates for career positions at the Justice Depart-
ment based on their religious and partisan affiliations. She denied
it when asked, but it stands to reason religious belief could have
played a definite role in her hiring policies. A religious litmus test
for public office or for career public service positions has no place
in a society that values religious liberty.

More broadly, attempts to remake our Nation’s longstanding po-
litical and legal culture so as to give already dominant religious
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groups more of a coercive power of government must be confronted,
for if such attempts are successful the outcome would present a
threat to a free society and ordered liberty and a government that
can fundamentally provide a system, a network of systems that
protects its citizens through health and welfare and other bases.

I look forward to our discussion and appreciate the Constitution.

Mr. FRANKS. And I thank the gentleman.

And I would now yield to the Ranking Member of the Committee,
Mr. Conyers from Michigan, for his opening statement.

Mr. CONYERS. Thank you, Chairman Franks.

Members of the Committee and our distinguished witnesses, reli-
gious freedom was one of the core principles upon which our Nation
was founded. The First Amendment protects this fundamental free-
dom through two prohibitions: The Establishment Clause prohibits
the Federal Government from issuing a law respecting the estab-
lishment of religion and the Free Exercise Clause prohibits the gov-
ernment from affecting the free exercise thereof. And so when dis-
cussing the government’s compliance with these prohibitions, we
should keep in mind several considerations.

To begin with, the real threat to religious liberty is continuing
religious bias or intolerance against the members of minority reli-
gions. For example, the American Muslim communities across the
United States since September 11, 2001, have been targets of often
hostile communities and sometimes even government actions.
There have been numerous well-founded complaints of religious
profiling by Federal, State, and local law enforcement agencies. In
fact, bills have been introduced in Congress as well as in various
State legislatures targeting Islam. It was recently reported that the
Transportation Security Agency is using a behavioral detection pro-
gram that appears to focus on the race, ethnicity, and religion of
passengers.

As many of you know, I represent Detroit, the home of one of
America’s largest Muslim communities, so I'm particularly dis-
heartened by the overt challenges these communities face. Tar-
geting American Muslims for scrutiny based on their religion vio-
lates the core principles of religious freedom and equal protection
under the law. All Americans, regardless of their religious beliefs,
should know that their government will lead the effort in fostering
an open climate of understanding and cooperation.

Yet, in the name of religious freedom, we cannot undermine the
government’s fundamental role with respect to protecting public
health and ensuring equal treatment under the law. Currently
pending before the United States Supreme Court are two cases, the
Sebelius v. Hobby Lobby Stores and Conestoga Wood Specialties v.
Sebelius, that will hopefully clarify this issue. The issue in those
cases is whether the government can require for-profit corporations
that provide group health plans for their employees to provide fe-
male employees with plans that cover birth control and other con-
traceptive services as required by the Affordable Care Act, notwith-
standing the religious objections of the corporation’s owners to con-
traceptives.

Along with 90 of my colleagues in the House, I filed an amicus
brief in these cases disputing the claim that corporate plaintiffs are
persons for the purposes of the Free Exercise Clause. Corporations
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are not people. And even if they are capable of having religious be-
liefs, these corporations aren’t entitled to relief under the Religious
Freedom Restoration Act. Moreover, the Affordable Care Act’s man-
date, we argue, serves two compelling governmental interests—
namely, the protection of public health and welfare and the pro-
motion of gender equality—that outweigh whatever attenuated
burden the mandate might place on the corporation’s free exercise
of rights.

And finally, as even some of the majority witnesses acknowledge,
the Obama administration’s enforcement efforts with regard to pro-
tecting religious freedom in the workplace and elsewhere are to be
commended. On various fronts, the administration, to me, has
striven to take a balanced approach to this issue. For example, it
added a religious employer exemption to the HHS contraceptive
mandate in response to objections from religious employers. These
efforts ensure that America continues to foster a safe and wel-
coming environment for all religious practices and communities
without sacrificing our other freedoms and needs.

And I thank the Chair for allowing me to conclude this state-
ment. I yield back.

Mr. FRANKS. And I thank the gentleman.

And I now yield to the Chairman of the Judiciary Committee,
Mr. Goodlatte from Virginia.

Mr. GOODLATTE. Thank you, Mr. Chairman.

The religion clauses of the First Amendment of the United States
Constitution state, “Congress shall make no laws respecting an es-
tablishment of religion or prohibiting the free exercise thereof.”
Since the birth of our Nation, the central question regarding the
religious liberty has been the degree to which religion and govern-
ment can coexist.

Indeed, the Founding Fathers feared the effect of government on
the free exercise of religion. In a letter dated June 12, 1812, to
Benjamin Rush, John Adams stated that “nothing is more dreaded
than the national government meddling with religion.” This dread
has resurfaced amidst the current administration’s policies that ig-
nore and are often hostile to the religious protections afforded by
our Constitution.

Many regulations fail to accommodate Americans’ religious be-
liefs. Others seek to single out religion for adverse treatment. From
the HHS mandate to the infringement on the freedom of churches
and other religious groups to choose their ministers, Americans’ re-
ligious liberties seem to be under constant attack today.

In an effort to reaffirm the protections provided by the First
Amendment, I supported the bipartisan effort to pass the Religious
Freedom Restoration Act. The Federal Government must provide
religious accommodation in our laws, and any laws passed that in-
fringe upon religious freedom must be subject to the strictest scru-
tiny in our courts. My hope today is that this hearing will explore
whether our Federal Government is complying with the constitu-
tional and statutory protections afforded to all faiths.

And while religious liberty remains threatened, I am neverthe-
less encouraged by recent Supreme Court decisions that safeguard
it. Last month, for example, the Supreme Court upheld legislative
prayer in the May 5, 2014 decision Town of Greece v. Galloway.
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The court held that a municipality did not violate the establish-
ment clause when it opened its meetings with prayer consistent
with the traditions of the United States. I am glad that the long-
held tradition of prayer remains ever strong in our State and local
governments, as well as in Congress.

In 2012, the Justices of the Supreme Court unanimously rejected
the Federal Government’s argument in Hosanna-Tabor. Astonish-
ingly, the administration’s lawyers argued in that case that the
First Amendment had little application to the employment relation-
ship between a church and its ministers. The court stated that re-
quiring a church to accept or retain an unwanted minister or pun-
ishing a church for failing to do so intrudes upon more than a mere
employment decision. The court described the administration law-
yer’s position as extreme. I hope that the Supreme Court will con-
tinue to protect religious liberty in the future, including later this
month when it issues its opinion in the HHS mandate case.

I want to thank all of our witnesses for coming today to testify,
and I extend a special welcome to a constituent of mine, Mat
Staver, who is coming from Lynchburg, Virginia, today to testify.
As a founding member and chairman of Liberty Counsel, Mat is a
passionate defender of the Constitution and religious liberty. He is
also working to educate future legal minds as dean of Liberty Uni-
versity’s law school.

Welcome, Mat. I look forward to your testimony today and to
that of all of our witnesses.

And, Mr. Chairman, thank you, and I yield back my time.

Mr. FRANKS. And I thank the gentleman.

And without objections, other Members’ opening statements will
be made part of the record.

I will now introduce our witnesses. Our first witness is Mathew
Staver, dean of Liberty University School of Law. In 1989, Dean
Staver became the founder, president, and general counsel of Lib-
erty Counsel and currently serves as chairman of the board. Dean
Staver has authored more than 10 books, written several hundred
articles on religious freedom and constitutional law, and has pub-
lished 10 law review and journal articles. In addition to writing nu-
merous appellate briefs, he has argued twice before the United
States Supreme Court.

And welcome, Mr. Staver.

Our second witness is Kim Colby, senior counsel for the Chris-
tian Legal Society’s Center for Law and Religious Freedom, where
she worked for over 30 years to protect students’ rights to meet for
religious speech on college campuses. Ms. Colby has represented re-
ligious groups in several appellate cases, including two cases heard
by the United States Supreme Court. She has filed numerous ami-
cus briefs in State and Federal courts.

And we welcome you, Ms. Colby.

Our third witness is Reverend Barry Lynn, executive director of
Americans United for Separation of Church and State. In addition
to his work as an activist and lawyer in the civil liberties field,
Reverend Lynn is an ordained minister in the United Church of
Christ. He appears frequently on television and radio broadcasts to
discuss religious liberty issues. He has had essays published in out-
lets such as USA Today and The Wall Street Journal. In 2006, he
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authored the book “Piety & Politics: The Right-Wing Assault on Re-
ligious Freedom.”

And we welcome you, sir.

Our fourth witness is Greg Baylor, senior counsel with Alliance
Defending Freedom. Mr. Baylor litigates cases to protect the rights
of religious students, faculty, and staff at public colleges and uni-
versities across the Nation. Prior to joining Alliance Defending
Freedom in 2009, he served as director with the Christian Legal
Society Center for Law and Religious Freedom, where he defended
religious liberty since 1994.

And we welcome you, sir.

Now, each of the witnesses’ written statements will be entered
into the record in its entirety, and I would ask that each witness
summarize his or her testimony in 5 minutes or less. And to help
you stay within that time, there is a timing light in front of you.
The light will switch from green to yellow indicating that you have
1 minute to conclude your testimony. When the light turns red, it
indicates that the witness’ 5 minutes have expired.

And before I recognize the witnesses, it is the tradition of the
Subcommittee that they be sworn. So if you will please stand.

[Witnesses sworn.]

Mr. FRANKS. Please be seated.

Let the record reflect that the witnesses answered in the affirma-
tive. And I would now recognize our first witness, Mr. Staver.

Please, sir, turn on your microphone before beginning.

TESTIMONY OF MATHEW STAVER, DEAN AND PROFESSOR OF
LAW, LIBERTY UNIVERSITY SCHOOL OF LAW, FOUNDER AND
CHAIRMAN, LIBERTY COUNSEL, AND CHAIRMAN, LIBERTY
COUNSEL ACTION

Mr. STAVER. Thank you, Congressman Franks, Members of the
Committee, and it’s a pleasure to be here with my own Member of
Congress, Congressman Goodlatte. Thank you for inviting me and
for this important topic that we’re going to be discussing.

The threat to religious freedom has reached unprecedented lev-
els. It has reached a point where religious freedom is now being co-
erced to go against the core values of those who hold these sin-
cerely held religious beliefs. My testimony will focus on two pri-
mary issues where the threat has reached a critical point. These
involve conflicts between religious freedom and, number one, the
sanctity of human life and, number two, human sexuality and mar-
riage.

The Obamacare law that was passed in 2010 has a direct colli-
sion with religious freedom of unprecedented levels, both with re-
gards to the rights of business owners in the HHS mandate that
was promulgated under it and with regards to the individual man-
date as well. Religious freedom with regards to licensed mental
health counselors, minors, and their parents are also under unprec-
edented assault. In two states, California and New Jersey, laws
have been passed that prohibit counselors from offering and minor
clients and the parents from receiving any counsel whatsoever that
would seek to reduce or eliminate same-sex sexual attractions, be-
havior, or identity.
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The freedom of religious business owners with regards to their
rights and operations are also under a threat with regards to the
issues of marriage and human sexuality. First with regards to
Obamacare. Liberty Counsel filed the first private lawsuit against
Obamacare on behalf of Liberty University and some private indi-
viduals on the same day that it was signed into law by President
Obama. In this particular lawsuit, we claim a violation of religious
freedom under the First Amendment and the Religious Freedom
Restoration Act.

There are two different violation under that. First of all, there
is the individual mandate that doesn’t get a lot of press, but under
section 1303, individuals who are either in an exchange or in any
insurance that offer any kind of elective abortion are forced to pro-
vide a separate payment in addition to their premium that goes
into a segregated fund, the purpose of which is only to fund abor-
tion. This breaks precedent with longstanding congressional Fed-
eral policy with regards to Federal funding or any other kind of
funding of abortion.

The other is with regards to the employer mandate. Under the
minimum essential coverage, the HHS mandate decided that, as
part of that, employers were to be providing not only contraception,
but abortifacients and abortion-inducing drugs and devices. With
regards to Liberty University, Hobby Lobby, Conestoga Woods, or
Little Sisters of the Poor, whoever it might be, failure to abide by
that violation of their belief that God is the creator and that life
begins at conception and therefore they are forced to take innocent
human life would result in a penalty of $2,500 per employee per
year. But in addition to that, under the Department of Labor, those
fines go up to $15,000 per employee per day. It is designed to lit-
erally crush an employer who disagrees with that abortion drug
and device mandate.

With regards to the other challenges involving human sexuality
and marriage, in California, the first State to pass a law of unprec-
edented magnitude, even said so by the California counseling asso-
ciations, is that no counselor or client may receive or offer any
counsel whatsoever, under any circumstances, to reduce or elimi-
nate unwanted same-sex attractions, behavior, or identity. That
goes against the individual client’s right of self-autonomy. No other
area of counseling has been affected by this.

After California filed that particular bill and it was passed, New
Jersey also passed a similar law. Both of those are currently in liti-
gation. But this cuts to the very core of what a counselor is able
to provide a client seeking information and what a client is able to
receive. It’s unprecedented because there’s no other area of coun-
seling that falls anywhere in that kind of restrictive mandate.

In addition to the issues of the counseling associations and the
individuals who are affected by it, there are also situations involv-
ing marriage and the human sexuality laws. In New Mexico we
know of the case—obviously, that has been recently denied cert by
the United States Supreme Court—involving the wedding photog-
rapher. That particular individual is not discriminating against
anyone because of their sexual orientation. In fact, clearly said so.
What she does say is that she does not want to participate in an
event. She doesn’t discriminate against people because they’re cau-
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casian, but if they put on a robe and start involving a KKK rally,
she doesn’t want to participate in photographing that event be-
cause it collides with her religious beliefs. But in this particular
case, she is forced to either give up her wedding business or collide
with her religious beliefs. That and many other instances can be
listed ad nauseam with regards to the unprecedented clashes that
we're facing today with respect to religious freedom.

Thank your for addressing this issue. Religious freedom is our
first freedom. It’s a freedom, I think, that is critically under as-
sault.

[The prepared statement of Mr. Staver follows:]
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destroy life is immoral and inconsistent with Scripture. The same is true of individuals under the
individual mandate.

The religious freedom of licensed mental health professionals, minors, and their parents
are also under unprecedented assault. Homosexual activists have attempted to enact laws
throughout the country that would silence mental health professionals from expressing the truth
that an individual can successfully reduce or eliminate unwanted same-sex attractions, behaviors,
or identity and live consistent with their sincerely held religious beliefs concerning human
sexuality. Those efforts are nothing more than an attempt to censor any viewpoint conceming
Scriptural teaching on human sexuality, and they represent one of the greatest assaults on
children and families that has arisen in recent times. Parents have a fundamental right to direct
the upbringing and education of their children, consistent with their sincerely held religious
beliefs, and these efforts are an affront to that fundamental relationship and an assault on
religious freedom.

The freedom of religious business owners and organizations is also under unprecedented
assault as a result of same-sex marriage, sexual orientation, and gender identity laws spread
throughout the country. There are numerous challenges to states’ constitutional amendments and
statutes defining marriage as the union of one man and one woman. Judges have been tripping
over one another to ignore the rule of law and the will of the people to invalidate the institution
of marriage and silence any opposition to their ideology. The destruction of the institution of
marriage is not only harmful to society at large, but it has resulted in unprecedented intrusion
into the religious freedoms of individuals and businesses that have been attacked for operating
their business according to the dictates of their conscience.

2
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SUMMARY OF LIBERTY UNIVERSITY’S CHALLENGE TO OBAMACARE

Liberty Counsel filed the first private party challenge to the Patient Protection and
Affordable Care Act on the date that it was signed into law, March 23, 2010. The Complaint was
filed on behalf of Liberty University and various individuals and sought declaratory and
injunctive relief under 42 U.S.C. §1983. Liberty Counsel alleged, inter alia, that the individual
and employer mandates exceed Congress’s delegated powers under Article I, §8 of the
Constitution, including the Commerce Clause and Taxing and Spending Clause, and violate free
exercise rights under the First Amendment and the Religious Freedom Restoration Act, 42
U.S.C. §§ 2000bb-1(a)-(b) (“RFRA"), free speech and free association rights under the First
Amendment, the Establishment Clause, the Fifth Amendment Equal Protection Clause, the Tenth
Amendment, the Guarantee Clause, and other provisions against direct or capitation taxes.

The district court dismissed the Complaint on the grounds that Petitioners failed to state a
claim upon which relief could be granted. Liberty Univ., Inc. v. Geithner, 753 F. Supp. 2d 611
(W.D. Va. 2010). In its initial consideration, the three-judge panel of the Fourth Circuit,
consisting of two appointees or President Obama and one appointee of President Clinton, did not
reach the merits because it concluded that the Anti—Injunction Act (“ATA™) deprived the court of
jurisdiction. Liberty Univ. v. Geithner, 671 F.3d 391 (4th Cir. 2011). Petitioners filed a Petition
for Writ of Certiorari to the Supreme Court of the United States on the issue of whether the AIA
applied to Petitioners’ claims. The Court held the Petition and directed that the ATA argument in
the Liberty University case be included in its consideration of other ObamaCare challenges,

which were decided in NI'IB v. Sebelius, 132 S. Ct. 2566 (2012).
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In NF1B, the Supreme Court found that the ATA did not bar a challenge to the individual
mandate, thereby abrogating the Fourth Circuit’s decision. 132 S. Ct. at 2584. The Court initially
denied Petitioners’ Petition for a Writ of Certiorari but then granted Petitioners’ Petition for
Rehearing, granted the Petition, vacated the Fourth Circuit’s decision, and remanded the case for
further consideration in light of NFIB. Liberty Universily v. Geithner, 133 S. Ct. at 679.

On remand, the Fourth Circuit ordered supplemental briefing on (1) Whether the AIA
bars a challenge to the employer mandate; (2) Whether the employer mandate exceeds
Congress’s powers under the Commerce, Necessary and Proper, and Taxing and Spending
Clauses; and (3) Whether and how any developments since the previous briefing in this case may
affect the constitutionality of the individual mandate and the employer mandate under the Free
Exercise, Establishment, and Equal Protection Clauses. Liberty Umiversity v. Lew, 733 F.3d 72
(4th Cir. 2013).

Following briefing and oral argument, the Fourth Circuit found that the ATA did not bar
review, that the individual and employer Petitioners had standing, and that the case was ripe for
adjudication. The Fourth Circuit held that the Employer Mandate is a permissible exercise of
Congress’s Commerce Clause authority. The Fourth Circuit also found that the Employer
Mandate is a permissible exercise of Congress’s authority under the Taxing and Spending
Clause. The Fourth Circuit dismissed Petitioners’ Free Exercise challenge to both the individual
and employer mandates, finding that the Act is a neutral law of general applicability that does
not violate the Free Exercise Clause. Finally, the Fourth Circuit concluded that the individual and
employer mandates did not impose a substantial burden upon Petitioners’ exercise of religion in
violation of RFRA. In dismissing the Free Exercise and RFRA claims, the Fourth Circuit

4
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rejected Petitioners’ request to consider the mandates as they existed at the time of remand,

which included implementing regulations defining minimum essential coverage under the

mandates to require free access to contraceptives, including abortion-inducing drugs and devices.
OBAMACARE AND RELIGIOUS FREEDOM

ObamaCare threatens religious liberty in a number of aspects in both the individual and
employer mandates.

Religious “Conscience” Exemptions

The initial religious liberty issue is in the provisions that detine who is subject to the
individual mandate, 26 U.S.C. §5000A. Subsection (d) exempts two groups of people from the
individual insurance mandate under “religious exemptions™: (1) Individuals who are members or
adherents of “recognized religious sects” under 26 U.S.C. §1402(g)(1); (2) Individuals who are
members of “healthcare sharing ministries,” defined as nonprofit organizations in existence since
December 31, 1999, comprised of members who share a common set of ethical or religious
beliefs and share medical expenses among members in accordance with those beliefs and without
regard to the State in which a member resides or is employed, who retain membership even after
they develop a medical condition.

These exemptions provide preferential treatment to those who have certain religious
beliefs, while leaving those who do not adhere to those beliefs subject to the insurance mandate.
The Supreme Court has established that the government cannot favor one set of religious beliefs
over another or favor religion over irreligion.

The Abortion Premium Mandate
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An abortion premium mandate originated in Section 1303 of the Affordable Care Act, as
codified at 42 U.S.C. § 18023, and has been subsequently implemented in regulations governing
Exchanges that were finalized on March 27, 2012.

The accounting scheme laid out in the provisions of Section 1303 was devised to
overcome the political hurdle of “taxpayer subsidized abortion.” This became necessary because
the ACA allowed health plans to provide elective abortion coverage within the government-
subsidized Exchanges, contrary to former federal policy. The ACA breaks with the consistent
federal policy since 1996 of prohibiting coverage for elective abortion in subsidized plans
offered through the Federal Employees Health Benefits Plan, military insurance through
TRICARE, or Indian Health Services.! Section 1303 became known as the “Nelson
Compromise” because it arose out of an attempt by Senator Ben Nelson, a pro-life Democrat, to
find language that would “make it clear that [the healthcare bill] does not fund abortion with
government money.” Section 1303 provides:

In plans that do provide non-excepted [elective] abortion coverage, a separate

payment for non-excepted [elective] abortion services must be made by the

policyholder to the insurer, and the insurer must deposit those payments in a

separate allocation account that consists solely of those payments; the insurer

must use only the amounts in that account to pay for non-excepted [elective]

abortion services. Insurers are prohibited from using funds attributable to

premium tax credits or [federal] cost-sharing reductions . . . to pay for non-
excepted [elective] abortion services.

ACA, § 1303(b)2)B), (C). The implementing regulations for Section 1303 provide that each

enrollee in Exchange plans that happen to include abortion coverage is mandated to make “a

! Emest Istook, The Real Status Quo on Abortion and Federal Insurance, The Heritage Foundation
(November 11, 2009), available at http://blog.heritage.org/2009/11/11/the-real-status-quo-on-abortion-
and-federal-insurance/
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separate payment” from his own personal funds or payroll deduction directly into an allocation
account to be “used exclusively to pay for” other people’s elective surgical abortion. 45 CFR
§156.280(e) (implementing ACA, Section 1303(b)(2)(B), as codified at 42 U.S.C. § 18023).
This abortion premium mandate applies “without regard to the enrollee’s age, sex, or family
status,” 45 CFR § 156.280(e)}(2)(i), and with no exemption for enrollees who consider the
practice and direct funding of surgical abortion to be a grave moral evil.

An additional provision creates a “land mine” for those who object to paying for
abortions, in that the ACA and its implementing regulations effectively instruct insurers to
conceal elective abortion coverage and the separate abortion premium. Section (f)(1) of 45 CFR
§156.280 provides that notice about a plan’s inclusion of elective abortion coverage be disclosed,
not in Exchange advertising, but rather “only . . . at the time of enrollment.” Further, section
(£)(2) prohibits issuers from disclosing the separate elective abortion premium in Exchange
advertisements, and even in the summary of benefits provided at enrollment. Rather, it requires
that the issuer must provide notice “only with respect to the total amount of the combined
payments” of regular premiums and the abortion premium. The “secrecy clause” reads as
follows:

(f) Rules relating to notice.

)] Notice. A QHP [qualified health plan] that provides for coverage of

services in paragraph (d)(1) of this section [elective abortion], must provide a

notice to enrollees, only as part of the summary of benefits and coverage

explanation, at the time of enrollment, of such coverage.

(2) Rules relating to payments. The notice described in subparagraph (f)(1) of this

section, any advertising used by the QHP issuer with respect to the QHP, any

information provided by the Exchange, and any other information specified by

HHS must provide information only with respect to the total amount of the

7
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combined payments for services described in paragraph (d)(1) of this section
[elective abortion] and other services covered by the QHP.

45 CF.R. § 156.280(f), 77 Fed. Reg. 18472-73.

Consequently, those whose religious beliefs prohibit them from facilitating, subsidizing or
otherwise participating in abortions cannot ensure that their religious beliefs are protected.
Minimum Essential Coverage
Other religious liberty issues arise from the definition of the “minimum essential
coverage” that is required in order for health insurance to qualify as an approved health plan
under the individual or employer mandates. A policy must cover “essential health benefits,”
which were defined in the Act generally to include, “at a minimum,” coverage for emergency
treatment, prescriptions, mental health care, laboratory, maternity care, pediatric care, and no-
cost preventive care services, immunizations, and screenings for infants, children, adolescents
and women as described in guidelines supported by the Health Resources and Services
Administration (“HRSA™). 42 U.S.C. §18022(b); 42 U.S.C. §300gg-13.
“Preventive Care” Coverage
The Act vested the Secretary of Health and Human Services (“HHS”) with discretion to
further define “preventive care” under 42 U.S.C. §18022(b). HHS adopted regulations defining
no-cost “preventive care” for women, 45 CFR §147.130, to encompass all FDA-approved
“contraceptive” drugs and devices, which include abortion-inducing drugs and devices. HHS
directed the Institute of Medicine (“IOM”) to draft recommendations for the preventive coverage
mandate. “Preventive health services for women” were defined as measures “shown to improve

wellbeing, and/or decrease the likelihood or delay the onset of a targeted disease or condition.”
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TOM recommended that these measures include free “contraceptive” coverage, testing for
sexually transmitted diseases, and screening and counseling for domestic violence.
“Contraceptive coverage” (“Preventive coverage” or “Preventive mandate”) includes
contraceptive medication, sterilization, abortion-inducing drugs (referred to herein as
abortifacients, which include the so-called “emergency” or “morning after” drugs), and intra-
uterine devices (“IUDs”). Abortifacients and IUDs often cause abortion and are not merely
contraceptives.

HRSA incorporated the IOM recommendations into its “comprehensive guidelines” on
women’s preventive coverage in 42 U.S.C. §300gg-13(4). Those guidelines require that health
insurance policies must include, infer alia, “the full range of Food and Drug Administration-
approved contraceptive methods, sterilization procedures, and patient education and counseling
for women with reproductive capacity” in order to qualify as “minimum essential coverage”
necessary to satisfy the individual and employer mandates. FDA-approved “contraception”
includes so-called “emergency contraception,” Levonorgestrel, also known as “Plan B” or the
“morning after pill,” and Ulipristal acetate, also known as “Ella” or the “week after” pill, both
of which often act as abortifacients by terminating the life of a pre-born child.® During hearings

regarding FDA approval for Ulipristal, medical professionals presented evidence that “Ulipristal

2 FDA Officc of Women’s Health Birth Control Guide, available at http://www.fda.gov/birthcontrol (last
visited June 8, 2014).

* American Association of Pro-Life Obstetricians and Gynecologists (“AAPLOG™), Comment to Docket
No. FDA-2010-N-0001Advisory Committee for Reproductive Health Drugs; Notice of Meeting
Ulipnstal acetate tablets, (NDA) 22-474, Laboratoire HRA Pharma. (June 2, 2010), available at
http://www aaplog.org/wp-content/uploads/2010/06/AAPLOG-Ulipristal-Comments_2010.pdf (last
visited June 8, 2014).
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acetate is an abortifacient of the same type as mifepristone (“RU-486") and that its approval as
an emergency contraceptive raises serious health and ethical issues.”*
There is no doubt that Ulipristal acts as an abortifacient because the drug blocks
progesterone receptors at three critical areas. These blocking capabilities form the
basis of its embryocidal abortifacient mechanism. That mechanism is identical to
the action of RU-486 in early pregnancy.’
The FDA guide to “contraceptives” states that “Plan B” and “Ella” prevent “attachment

¢ FDA-approved “contraceptives” also

(implantation) [of the embryo] to the womb (uterus).
include TUDs, which similarly prevent implantation of embryos and thereby terminate human
life, and surgical sterilization.” Several religiously based organizations notified the HHS that
“requiring group health plans sponsored by religious employers to cover contraceptive services
that their faith deems contrary to its religious tenets would impinge upon their religious
freedom.”® The Administration responded by granting HRSA discretion to consider a religious
employer exemption, saying “it is appropriate that HRSA, in issuing these Guidelines, takes into
account the effect on the religious beliefs of certain religious employers if coverage of
contraceptive services were required in the group health plans in which employees in certain

religious positions participate.” The Administration specified that it only wanted “to provide for

a religious accommodation that respects the unique relationship between a house of worship and

‘1.

‘I

¢ FDA Birth Control Guide at 16-17, http://www fda.gov/birthcontrol (last visited June 8, 2014).

7 Id at 1819,

¥ See, e.g., Letter from General Counsel, U.S. Conference of Catholic Bishops to Centers for Medicare &
Medicaid Services, U.S. Department of Health and Human Services (August 31, 2011), stating that the
proposal violates the First Amendment and RFRA, available at http://www.usccb.org/about/general-

counsel/rulemaking/upload/cominents-to-hhs-on-preventive-services-2011-08-2 pdf.
10
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its employees in ministerial positions.” The amendment provided only that HRSA “may establish
exemptions” from the contraceptive mandate for “religious employers.” “Religious employers”
was initially defined as those whom HRSA determined met all of the following criteria: (1) The
inculcation of religious values is the purpose of the organization; (2) The organization primarily
employs persons who share the religious tenets of the organization; (3) The organization serves
primarily persons who share the religious tenets of the organization; and (4) The organization is
a nonprofit church, integrated auxiliary, convention or association of churches or a religious
order.

Faith-based organizations informed the Administration that the August 2011 exemption
did not resolve the violations of right of conscience contained within the Preventive mandate. In
response, the Administration postponed implementation of the Preventive mandate by creating a
narrowly defined one-year “temporary enforcement sate harbor” for nonprofit organizations that
had religious objections to contraceptives and abortifacients but did not fall within the “religious
employer” exemption. 77 Fed. Reg. 8,725, 8,728 (February 15, 2012). The Administration
represented that the safe harbor would be used to develop altermative accommodations for
nonprofit organizations that do not meet the religious employer exemption and object to
providing Preventive mandate services. Meanwhile, President Obama emphasized that any new
accommodation must retain the provision of free contraceptives (and abortifacients) and that
insurance companies would be required to cover contraceptives (and abortifacients) if the
religious organization objected.

The final HHS regulations modify the “religious employer” exemption to remove the first
three requirements so that an exemption is available to “a nonprofit church, integrated auxiliary,

11
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convention or association of churches or a religious order.” /d. at 8,474. No further exemptions
are available, but there is an “accommodation” for “eligible organizations.” An “eligible
organization” is defined as a nonprofit organization that “holds itself out as a religious
organization” and opposes providing some or all of the services under the Preventive mandate.
1d. Organizations covered by an insurance carrier would allegedly not have to directly pay for the
objectionable products. /d. at 8,475. The organization would notify its insurance carrier that it
objects to paying for certain contraceptive or abortifacient coverage. /d. The insurer would then
be required to “automatically provide health insurance coverage” for the objectionable services
through a separate insurance policy without cost to employees. /d. According to the proposal, the
issuer of the separate policy could not directly or indirectly charge a fee or premium to the non
profit organization for the objectionable contraceptive or abortifacient services. Jd. For these
organizations, which are not self-insured, the Administration proposes that the cost of the
separate contraceptive/abortifacient policy would be paid for through reductions in the fees the
insurer would pay to government insurance exchanges. /d.

The Administration has not offered a final proposal for self-insured organizations, such
as Liberty University, regarding how the third party coverage would be funded. Zd at 8474,
Instead, the Administration offered possible scenarios, each involving some sort of federal fee
offset for a third party administrator providing separate contraceptive or abortifacient coverage,
and asked for public comments for other approaches. /d. at 8,463-8,464. The Administration had
no proposal for how self-insured, nonprofit organizations without third party administrators will
be able to comply with providing free contraceptives or abortifacients without incurring costs
themselves. /d. at 8,464, The contraceptives and abortifacients cost something, and someone has

12
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to pay. The Administration says that the person receiving the drugs is not to pay, but also says
that the employer who objects to providing such products will “not be required to contract,
arrange, pay, or refer for contraceptive coverage.” Id. at 8,463. It remains to be seen how that
will be accomplished.

Challenges to the Preventive Care Mandate

The substantial burden posed on religious free exercise has sparked a firestorm of
litigation. More than 100 lawsuits, representing over 300 plaintiffs including hospitals,
universities, businesses, schools, and individuals, have been filed in federal courts throughout the
country.

Two of those cases, (‘onestoga Wood Specialties Corp v. Sec’y of UU.S. Dep 't of Health &
Human Servs., No. 13-1144, 2013 WL 1277419 (3d Cir. 2013), and Hobby Lobby v. Sebelius,
723 F.3d 1114 (10th Cir. 2013) are now pending before the United States Supreme Court after
conflicting rulings from the Third Circuit, which denied an injunction against the Preventive
Care Mandate, and the Tenth Circuit, which granted an injunction.

Fifty-nine preliminary injunctions have been granted. Preliminary Injunctions have been
denied in eight cases. Twenty-one cases have been dismissed.

The other cases challenging the Preventive Care Mandate as violative of religious liberty,
in alphabetical order, include:

American Family Assn. v. Sebelius, Northern District of Mississippi Case No. 13-cv-
00032, Voluntarily dismissed July 19, 2013

Am. Pulverizer Co. v. U.S. Dep't of Health & Human Servs., 2012 WL 6951316 (W.D.
Mo. Dec. 20, 2012) Preliminary Injunction granted

Annex Medical, Inc. v. Sebelius, 2013 WL 1276025 (8th Cir. 2013) Granting Injunction
pending appeal
13
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Archdiocese of Miami v. Sebelius, SD of Fla. Case No. 12-cv-23820 Motion to Dismiss
granted.

Archdiocese of St. Louis v. Sebelius, 920 F. Supp. 2d 1018 (E.D. Mo. 2013) Granting
Motion to Dismiss

Armstrong v. Sebelius, District of Colorado Case No. 13-cv-00563 Preliminary Injunction
Granted September 17, 2013,

Autocam Corp. v. Sebelius, 730 F.3d 618 (6th Cir. 2013) Affirming denial of Preliminary
Injunction. Petition for Writ of Certiorari filed Oct. 15, 2013.

Ave Maria University v. Sebelius, M.D. Fla. Case No. 13-cv-630, stayed pending
Supreme Court decision in Hobby Lobby and Conestoga Woods

Barron Industries, Inc. v. Sebelius, D.C. District Court Case No. 13-CV-1330,
Unopposed Pl motion granted September 25, 2013

Beckwith Elec. Co., Inc. v. Sebelius, 960 F. Supp. 2d 1328 (M.D. Fla. 2013) Granting
Preliminary Injunction

Belmont Abbey Coll. v. Sebelius, 878 F. Supp. 2d 25 (D.D.C. 2012) dismissing case,
appeal held in abeyance, 703 F.3d 551 (D.C. Cir. 2012)

Bick Holdings, Inc. v. Sebelius, E.D. of Missouri Case No. 13-cv-00462, Unopposed
Motion for Preliminary Injunction and Stay granted April 1, 2013

Bindon (Irijicon) v. Sebelius, Dist. of D.C. Case No. 13-cv-1207-EGS, Unopposed
Motion Preliminary Injunction granted August 14, 2013

Briscoe v. Sebelius, 2013 WL 4781711 (D. Colo. Sept. 6, 2013) Granting Preliminary
Injunction

Catholic Diocese of Biloxi, Inc., v. Sebelius, S.D. Mississippi No. 12-158 Motion to
Dismiss Granted Dec. 26, 2012

Catholic Diocese of Nashville v. Sebelius, Injunction Pending Appeal Granted by Sixth
Circuit on Dec. 31, 2013

Catholic Diocese of Peoria v. Sebelius, 2013 WL 74240 (C.D. 1l1. Jan. 4, 2013) Granting
Motion to Dismiss
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College of the Ozarks v. Sebelius, WD Mo., Case No. 12-cv-03428 Voluntarily dismissed
without prejudice January 14, 2013.

Colorado Christicm Univ. v. Sebelius, 2013 WL 93188 (D. Colo. Jan. 7, 2013) Granting
Motion to Dismiss; Complaint renewed August 7, 2013

Conlon (Diocese of Joliet) v. Sebelius, 923 F. Supp. 2d 1126 (N.D. lll. 2013) Granting
Motion to Dismiss

The Criswell College v. Sebelius, N.D. of Texas Case No. 12-cv-04409 Granting Motion
to Dismiss April 9, 2013

Diocese of Fort Wayne v. Sebelius, ND Ind. Case No. 12-cv-00159 Preliminary
Injunction Granted Dec. 27, 2013

East Texas Baptist University and Houston Baptist University v. Sebelius, SD. Texas,
Case No. 12-¢cv-03009; Preliminary Injunction Granted Dec. 27, 2013

Liden I'oods, Inc. v. Sebelius, 2013 WL 1190001 (E.D. Mich. Mar. 22, 2013) Denying
TRO:; Petition for Writ of Certiorari filed Nov. 13, 2013

Eternal Word Television Network, Inc. v. Sebelius, 935 F. Supp. 2d 1196 (N.D. Ala.
2013) Motion to Dismiss Granted; Complaint renewed Oct. 28, 2013

Franciscan Univ. of Steubenville v. Sebelius, 2013 WL 1189854 (S.D. Ohio Mar. 22,
2013) Granting Motion to Dismiss.

Geneva College. v. Sebelius, 2013 WL 3071481 (W.D. Pa. June 18, 2013) Granting
Preliminary Injunction

Gilardi v. Sebelius, 926 F. Supp. 2d 273 (D.D.C. 2013) Denying Preliminary Injunction;
affirmed in part and reversed in part 733 F.3d 1208 (D.C. Cir. 2013)

Grace Schools v. Sebelius, ND. Ind. Case No. 12-cv-459 Amended Complaint filed
September 6, 2013; Preliminary Injunction granted Dec. 2013

Grote v. Sebelius, 708 F.3d 850 (7th Cir. 2013) Granting Injunction pending appeal

Hall v. Sebelius, District Court of Minnesota Case No. 13-0295, Unopposed Motion for
Preliminary Injunction granted April 20, 2013

Hart Electric v. Dep’t of Health and Human Servs., N.D. Ill. Case No. 13-cv-00253,
Unopposed Motion for Preliminary Injunction granted April 18, 2013

15
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Holland v. Dep’t of Health & Human Servs., S.D. of W.V. filed June 24, 2013, Amended
Complaint filed July 26, 2013, Motion to dismiss pending; stayed pending Hobby Lobby
decision.

Infrastructure Alternatives v. Sebelius, W.D. of Michigan Case No. 13-cv-31 filed
January 10, 2013 Dismissed Sept. 30, 3013

Johnson Welded Products, Inc. v. Sebelius, D.C. District Case No. 13-cv-00609
Unopposed Motion for Preliminary Injunction granted May 24, 2013

Korte v. Sebelius, 2012 WL 6757353 (7th Cir. Dec. 28, 2012) Granting injunction
pending appeal

Legatus (Weingariz) v. Sebelius, 901 F. Supp. 2d 980 (E.D. Mich. 2012) Granting
injunction to individual plaintiffs and denying injunction to corporate plaintiff.

Lindsay v. Dep 't of Health and Human Servs., Northern District of Illinois Case No. 13 C
1210, Agreed Preliminary Injunction entered March 20, 2013

Litile Sisters of the Poor v. Sebelius, Colo Dist. Case No. 13-cv-02611 filed September
24, 2013; Supreme Court granted Injunction Pending Appeal Dec. 31, 2013

Louisiana Coll. v. Sebelius, 2012 WL 3061500 (W.D. La. July 26, 2012) Denying as
moot Motion to Dismiss following amendment of complaint. Being held in abeyance.

M&N Plastics v. Sebelius, E.D of Michigan Case No. 13-cv-12036, filed May 8, 2013,
Voluntarily dismissed May 24, 2013

Mersino Mgmi. Co. v. Sebelius, 2013 WL 3546702 (E.D. Mich. July 11, 2013) Denying
Preliminary Injunction

Midwest I'astener, Corporation v. Sebelius, D.C. District Court No. 13-¢v-01337, filed
September 5, 2013; Preliminary Injunction granted Oct. 16, 2013

MK Chambers Co. v. Dep't of Health & Human Servs., 2013 WL 5182435 (E.D. Mich.
Sept. 13, 2013) Denying Preliminary Injunction

Monaghan v. Sebelius, 2013 WL 1014020 (E.D. Mich. Mar. 14, 2013) Granting
Preliminary Injunction

Nebraska ex rel. Bruning v. [].S. Dep't of Health & Human Servs., 877 F. Supp. 2d 777
(D. Neb. 2012) Granting Motion to Dismiss
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Newland v. Sebelius, 881 F. Supp. 2d 1287 (D. Colo. 2012) Granting Preliminary
Injunction; decision affirmed 542 F. App’x 706 (10th Cir. 2013)

O Brien v. HHS, 894 F. Supp. 2d 1149 (E.D. M0.2012), Denying Preliminary Injunction
Eighth Circuit No. 12-3357 oral argument October 24, 2013, awaiting decision, stay pending
appeal granted Nov. 28, 2013

zinga v. Dep't. of Health and Human Servs., N.D. of Illinois Case No. 13-cv-3292,
Unopposed Motion for Preliminary Junction granted July 16, 2013.

Persico (Diocese of Erie) v. Sebelius, Preliminary Injunction granted Nov. 21, 2013

Priests for Life v. Dep't. of Health and Human Servs. D.C. District court Case No. 13-
cv-01261 filed August 19, 2013; Injunction Pending Appeal granted Dec. 31, 2013

The QU Group, Inc. v. Sebelius, District of Minnesota Case No. 13-1726, Second
Amended Preliminary Injunction entered on September 10, 2013

Roman Catholic Diocese of Dallas v. Sebelius, 927 F. Supp. 2d 406 (N.D. Tex. 2013)
Granting in part and denying in part Motion to Dismiss

Roman Catholic Diocese of Fort Worth v. Sebelius, N.D, Texas Case No 12-cv-00314
Amended Complaint filed August 22, 2013; Preliminary Injunction granted Dec. 30, 2013

Roman Catholic Archdiocese of New York v. Sebelius, 907 F. Supp. 2d 310 (EDN.Y.
2012) Granting in part and denying in part Motion to Dismiss

Roman Catholic Archbishop of Washington v. Sebelius, 2013 WL 3357814 (D.C. Cir.
June 21, 2013) Holding appeal in abeyance.

Sharpe Holdings, Inc. v. U.S. Dep't of Health & Human Servs., 2012 WL 6738489 (E.D.
Mo. Dec. 31, 2012); Preliminary Injunction granted June 28, 2013

Sioux Chief Manufacturing Co. v. Sebelius, W.D. of Missouri Case No. 3-0036-CV-W-
ODS, Unopposed Motion for Preliminary Injunction granted February 28, 2013.

SMA LLC v. Sebelius, Minnesota District Court Case No. 13-CV-01375, Unopposed
Motion for Preliminary Injunction granted July 8, 2013.

Southern Nazarene University v. Sebelius, W.D Okla. Filed September 20, 2013;
Preliminary Injunction granted Dec. 23, 2013

Tonn and Blank Construction, LLC v. Sebelius, N.D of Indiana, Case No. 1:12-CV-325
JD, Agreed Preliminary Injunction entered April 1, 2013
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Triune Health Group, Inc., v. U.S. Dep 't of Health & Human Servs., N.D. 1ll. Case No.
12 C 6756 Preliminary Injunction granted January 3, 2013.

Tyndale House Publishers, Inc. v. Sebelius, 904 F. Supp. 2d 106 (D.D.C. 2012)
Preliminary Injunction granted, appeal dismissed, 13-5018, 2013 WL 2395168 (D.C. Cir. May 3,
2013)

Univ. of Notre Dame v. Sebelius, 743 F.3d 547 (7th Cir. 2014) (affirmed denial of
Preliminary Injunction)

Wheaton Coll. v. Sebelius, 703 F.3d 551 (D.C. Cir. 2012) Appeals held in abeyance

Wieland v. Dep’t of Health and Human Servs. ED. of Mo. Case No. 13-cv-01577, filed
August 14, 2013; case dismissed Oct. 16, 2013

Willis Law v. Sebelius, D.C. District Case No. 13-01124. Unopposed PI motion granted
August 23, 2013,

Zubik v. Sebelius (Roman Catholic Diocese of Pittsburgh), 911 F. Supp. 2d 314 (W.D.
Pa. 2012) Granting Motion to Dismiss

SUMMARY OF LIBERTY COUNSEL’S CHALLENGES TO SEXUAL ORIENTATION
THERAPY BANS THROUGHOUT THE COUNTRY

Liberty Counsel has been at the forefront of the challenge to the homosexual activists’
attempts to silence licensed mental health counselors who offer counseling on same-sex sexual
attractions and behaviors from a religious perspective and address the client’s sincerely held
religious beliefs in that counseling. Homosexual activists throughout the country have been
advocating for bans on so-called sexual orientation change efforts counseling (“SOCE™), and
homosexual legislators have been introducing them in numerous state houses. Only two of those
bans have successfully passed, California and New Jersey, and Liberty Counsel has led the
charge to defeat these grossly unconstitutional laws. In both states, Liberty Counsel brought
federal lawsuits against these SOCE prohibitions, alleging that they violate the First Amendment

rights of counselors to provide and minors to receive SOCE counseling, the First Amendment
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free exercise rights of the minor clients and their parents, and the First and Fourteenth
Amendment rights of the parents to direct the upbringing and education of their children.

In California, Liberty Counsel filed suit on behalf of the American Association of
Christian Counselors, the National Association for Research and Therapy of Homosexuality, two
psychologists, two licensed marriage and family therapists, two minors currently receiving the
counseling, and their parents challenging California Senate Bill 1172 (*SB11727). SB1172
would compel mental health professionals, their minor clients, and their parents to terminate
ongoing beneficial counseling or risk loss of professional licenses. One of the licensed
professional counselors is a former homosexual who received SOCE counseling and was
successfully able to eliminate his unwanted same-sex attractions. SB1172 requires that mental
health professionals either violate their obligation to do no harm by withdrawing beneficial
treatment or violate the law and face disciplinary action that places their livelihoods at risk.

The district court denied Liberty Counsel’s motion for a preliminary injunction against
SB1172. See Pickup, et al. v. Brown, et al., No. 2:12-CV-02497, 2012 WL 6021465 (E.D. Cal.
Dec. 4, 2012). Immediately after that denial, Liberty Counsel sought an emergency injunction
pending appeal from the United States Court of Appeals for the Ninth Circuit, which was granted
prior to the law taking effect. See Pickup v. Brown, No. 12-17681, 2012 WL 6869637 (9th Cir.
Dec. 21, 2012). The merits panel of the Ninth Circuit upheld the constitutionality of the law
claiming it was a mere regulation of professional counselors and that it did not raise any First
Amendment implications whatsoever. See Pickup v. Brown, 728 F.3d 1042 (9th Cir. 2013).
Liberty Counsel immediately filed a petition for a rehearing en banc, requesting the entire Ninth
Circuit to hear the case, but did not garner sufficient support from the court to have the case
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reheard. However, the original panel issued a modified opinion, which drew a vigorous dissent
from three of the judges claiming that SB1172 was wildly unconstitutional. See Pickup v. Brown,
740 F.3d 1208 (9th Cir. 2013). Liberty Counsel immediately sought a stay pending the United
States Supreme Court’s review of its petition for a writ of certiorari, which was granted by the
Ninth Circuit. The petition for a writ of certiorari is now pending before the Supreme Court.

In New Jersey, Liberty Counsel has brought two separate lawsuits challenging New
Jersey’s virtually identical law known as Assembly Bill 3371 (“A33717). The first case was filed
on behalf of the American Association of Christian Counselors, the National Association for
Research and Therapy of Homosexuality, a licensed psychologist, and a licensed professional
counselor. One of those counselors is a former lesbian who received SOCE counseling and was
successfully able to eliminate her unwanted same-sex attractions. The district court denied
Liberty Counsel’s request for a temporary restraining order and ultimately denied their challenge
on the merits, saying that A3371 was merely a professional regulation with no First Amendment
implications whatsoever. See King v. Christie, No. 13-5038, 2013 WL 5970343 (D.N.J. Nov. 8,
2013). Liberty Counsel immediately appealed to the United States Court of Appeals for the Third
Circuit requesting a preliminary injunction pending appeal and a substantive review of the
district court’s decision. To date, the Third Circuit has not yet ruled on the requested injunction
pending appeal, and oral argument is scheduled for early July.

In the second suit challenging A3371, Liberty Counsel brought suit on behalf of parents
and a minor who was receiving counseling from a licensed social worker who wanted to refer
him to a licensed psychologist to receive additional counseling. A3371 prohibits them from
receiving such counseling. In that case, the same district court judge who rejected Liberty
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Counsel’s challenge in the first suit has denied injunctive relief as well and stayed the case
pending the Supreme Court’s determination of the petition for a writ of certiorari in Pickup v.
Brown. Liberty Counsel has also appealed that case to the Third Circuit. See Doe v. Christie, No.
14-1941 (3d Cir. 2014).

Liberty Counsel has also worked with legislators in Florida, Illinois, Maryland,
Massachusetts, Minnesota, New York, Pennsylvania, Virginia, and Washington to defeat these
efforts before they were enacted and has been successful in nearly all of them, with some still
pending before various committees. Tt is also worth noting that the Republican Party of Texas
has recently added a position supporting SOCE counseling to their party platform.”

SEXUAL ORIENTATION CHANGE EFFORTS

SB1172 and A3371 both prohibit any counsel of a minor under any circumstances to
reduce or eliminate unwanted same-sex sexual attractions, behavior, or identity. Counselors may
affirm but may not offer counsel, and clients may not receive counsel, to reduce or eliminate
unwanted same-sex sexual attractions, behavior, or identity. The language of both bills is
virtually identical, with only some minor varations. SB1172 states that “[u]nder no
circumstances shall a mental health provider engage in sexual orientation change efforts with a
patient under 18 years of age.” Cal. Bus. & Prof. Code § 865.1. SOCE counseling is defined as
“any practices by mental health providers that seek to change an individual’s sexual orientation.

This includes efforts to change behaviors or gender expressions, or to eliminate or reduce sexual

* See Paul J. Weber & Will Weissert, Texas GOP Advances ‘Reparative Therapy” for Gays, YahooNews
(June 6, 2014), available « hitp://news.yahoo.com/texas-gop-advances-reparative-therapy-gays-
03264 1549--politics.html
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or romantic attractions or feelings towards individuals of the same sex.” Cal. Bus. & Prof. Code
§ 865(b)(1). However, SB1172 provides that
[s]exual orientation change efforts does not include psychotherapies that:

(A) provide acceptance, support, and understanding of a clients or the facilitation

of clients’ coping, social support, and identity exploration and development,

including sexual orientation-neutral interventions to prevent or address unlawful

conduct or unsafe sexual practices; and (B) do not seek to change sexual

orientation.
Id. The language in New Jersey’s statutory SOCE prohibition mirrors that language with the
exception of adding that “sexual orientation change efforts shall not include counseling for a
person seeking to transition from one gender to another.” N.J. Stat. Ann. §45:1-55

The proponents of these SOCE prohibitions trumpet the parade of horribles that their
activists describe about their former counseling and construct a false image of what this modem
mental health counseling entails. Most of these arguments reference aversive therapeutic
techniques that have not been used by ethical and competent mental health professionals 7
decades. Yet, those who actually engage in SOCE counseling simply engage in the same type of
client-centered “talk therapy” as every other form of modern mental health counseling. It is
simply two people sitting in a room discussing the clients’ feelings, behaviors, desires, and goals,
and for most SOCE counselors, helping the client to achieve their goal of conforming their
attractions, behaviors, and identity to their sin