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CHEMICALS IN COMMERCE ACT

WEDNESDAY, MARCH 12, 2014

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2322 of the Rayburn House Office Building, Hon. John Shimkus
(chairman of the subcommittee) presiding.

Members present: Representatives Shimkus, Whitfield, Pitts,
Murphy, Latta, Harper, Cassidy, McKinley, Bilirakis, Johnson,
Upton (ex officio), Tonko, Pallone, Green, DeGette, Capps,
McNerney, Barrow and Waxman (ex officio).

Staff present: Nick Abraham, Legislative Clerk; Charlotte Baker,
Press Secretary; Sean Bonyun, Communications Director; Jerry
Couri, Senior Environmental Policy Advisor; David McCarthy,
Chief Counsel, Environment and the Economy; Brandon Mooney,
Professional Staff Member; Chris Sarley, Policy Coordinator, Envi-
ronment and the Economy; Jacqueline Cohen, Democratic Senior
Counsel; Greg Dotson, Democratic Staff Director, Energy and the
Environment; Caitlin Haberman, Democratic Policy Analyst; and
Ryan Schmit, Democratic EPA Detailee.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. I would like to call the hearing to order and wel-
come our guests. Obviously we have got a full committee room as
there is interest in this, and I would like to start by recognizing
myself for 5 minutes for an opening statement.

Over the past year we have participated in five hearings at
which we have dug into TSCA, learning the issues section by sec-
tion, and thinking about how we could make this law work better.
In recent weeks we have had several conversations on the member
level. We have exchanged thoughts on where we can find common
ground. Our staffs have sat down on a bipartisan basis for many
hours to discuss the language before us in the Chemicals in Com-
merce Act. Those conversations have helped us understand each
other’s perspectives much better. That work is continuing and I
hope will help us as members to collaborate on a bill we can em-
brace going forward.

Today we give a wide variety of stakeholders the chance to weigh
in. We will hear from big and small chemical makers and from
those who use chemicals to make consumer products. We will hear
from chemical distributors, labor unions, and other interested
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groups. Their testimony will show that making laws is a very dy-
namic process. I unveiled the discussion draft because I think we
need a collaborative process with diverse input.

That draft is likely to undergo changes as we work through the
provisions to find consensus. If each member of this subcommittee
sat down to write a TSCA bill, we would probably have 25 different
versions, no two of which would look alike.

Our job is to craft a bill that reflects the best of all of us. So
where might there be common ground?

So far, I think we agree that there are many chemicals already
in the market that could use closer scrutiny by EPA. We need to
be sure that EPA has the information it needs to decide on the
safety of a chemical, but they should not delay action merely by
asking for information that they don’t really need.

We also agree that EPA should have the authority to impose re-
quirements and restrictions on chemicals that pose risks, but those
restrictions should be for the sake of improving the protection of
human health and the environment, not simply for the sake of reg-
ulating.

We think that chemical manufacturers should be in a position to
cooperate with EPA on its close scrutiny of their products, but they
should still be able to protect confidential trade secrets in that
process. Can we achieve all that? I know our committee members
on both sides are not only willing to try, they are already doing
their best to get there and I appreciate their hard work and I
promise that I will do all I can to make the results the best law
we can enact for the American people.

[The prepared statement of Mr. Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS

Over the past year we have participated in five hearings at which we’ve dug into
TSCA, learning the issues section by section, and thinking about how we could
make this law work better. In recent weeks we’ve had several conversations at the
Member level. We’ve exchanged thoughts on where we can find common ground.

Our staffs have sat down on a bipartisan basis for many hours to discuss the lan-
guage before us in the Chemicals in Commerce Act. Those conversations have
helped us understand each other’s perspectives much better. That work is con-
tinuing and, I hope, will help us as Members to collaborate on a bill we can embrace
going forward.

Today we give a wide variety of stakeholders the chance to weigh in. We’ll hear
from big and small chemical makers, and from those who use chemicals to make
consumer products. We’ll hear from chemical distributors, labor unions, and other
interest groups.

Their testimony will show that making laws is a very dynamic process. I unveiled
a discussion draft because I think we need a collaborative process with diverse
input. That draft is likely to undergo changes as we work through the provisions
to find consensus. If each member of this subcommittee sat down to write a TSCA
bill, we’d probably have 25 different versions, no two of which would look alike. Our
job is to craft a bill that reflects the best of all of us.

Where is that common ground?

So far, I think we agree that there are many chemicals already in the market that
could use some closer scrutiny by EPA. We need to be sure that EPA has the infor-
mation it needs to decide on the safety of a chemical, but they should not delay ac-
tion merely by asking for information that they don’t really need. We also agree that
EPA should have the authority to impose requirements and restrictions on chemi-
cals that pose risks, but those restrictions should be for the sake of improving the
protection of human health and the environment, not simply for the sake of regu-
lating.
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We think that chemical manufacturers should be in a position to cooperate with
EPA on its close scrutiny of their products, but they should still be able to protect
confidential trade secrets in that process. Can we achieve all that? I know our com-
mittee members on both sides are not only willing to try, they are already doing
their best to get there.

I appreciate their hard work and promise that I'll do all I can to make sure it
results in the best law we can enact for the American people.

[The discussion draft is available at http:/docs.house.gov/meet-
ings/IF/IF18/20140312/101890/BILLS-113pih-
ChemicalsinCommerceAct.pdf]

Mr. SHIMKUS. With that, I still have some time. Anyone on my
side? If not, I will yield back my time and turn to my ranking
member, Mr. Tonko from New York.

OPENING STATEMENT OF HON. PAUL TONKO, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW YORK

Mr. ToNkO. Thank you, Mr. Chair. Today we will hear the views
of a diverse panel of witnesses on the discussion draft of the
Chemicals in Commerce Act released by Chair Shimkus at the end
of February. Reforming the Toxic Substances Control Act is a very
important task. Chemicals are the fundamental building blocks for
every substance, either natural or human-made. Years of research,
development and investment have provided us with the tremen-
dous number of products we use each and every day. But due to
weaknesses in TSCA, some of the chemicals we encounter in the
environment each day are exposing us to harm, and the list of
chemicals in commerce has grown far more rapidly than knowledge
of their environmental, health and safety risks.

We are all familiar with the old adage “The dose makes the poi-
son.” The father of toxicology, Paracelsus, introduced this concept
in the 1500s. Well, we have learned a lot since that time about the
many factors that influence toxicity of any given substance, but we
have not been acting on that knowledge, at least not with respect
to industrial chemicals.

Since the early 1990s, we have known that infants and children
are more vulnerable to environmental exposures than adults, that
the incidence of chronic diseases and other developmental disorders
has increased and that we are being exposed to an increased vari-
ety and amount of chemicals in air, water, food, and consumer
products.

In 2000, the National Academy of Sciences attributed 28 percent
of neurological disorders to environmental exposures. Studies of
human tissues, first through the National Human Adipose Tissue
Study in the 1980s and now for the Center for Disease Control’s
National Health and Nutrition Examination Survey, have revealed
that our bodies are retaining a number of chemical substances as
a result of environmental exposures. Evidence is mounting that we
are not regulating chemicals sufficiently. The costs of this inad-
equate regulatory system are being borne by the public, at times
the youngest members of the public. TSCA was intended to provide
information on the health and safety of manufactured chemicals
and to give the Environmental Protection Agency the authority to
regulate chemicals that had the potential to harm human health
or the environment.
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Well, after 40 years, there has been very little regulation of
chemicals under TSCA. We have insufficient health and safety in-
formation about many of the chemicals we encounter every day,
and even when a chemical presents a known serious risk, EPA has
insufficient authority under TSCA to act to protect the public.

This situation must change. For older chemicals, we need to re-
duce the list of chemicals that are on a perpetual to-do list in terms
of having basic health and safety information as a basis for in-
formed decision-making. For newer chemicals we need a more ro-
bust review process that offers real assurance that new products
are safe.

We need more than an information system or a regulatory sys-
tem. We need a chemicals program that incentivizes innovation,
good environmental stewardship and the integration of human
health and sustainability in the product development process. In
fact, I think these concepts are all included in the chemical indus-
try’s Responsible Care Program. Frankly, that is what consumers
are seeking, products that they know are safe.

Finding the formula that will satisfy all stakeholders in this
issue is a tall order. Mr. Chair, you have taken on a tough issue,
one that is substantively complex and politically contentious. You
are to be commended for starting down this road. I want to work
with you and the other members of this committee. I believe other
members of the minority are eager to participate constructively in
this process also, and I thank you for providing us an opportunity
to engage in this effort.

These are early days. I understand staff members have had some
good opening discussions. I am indeed encouraged. But the current
draft does not yet strike the right balance or meet the needs of all
stakeholders. I think my observation will be borne out by the range
of testimony that we will hear today.

I am hopeful that with constructive input from the entire stake-
holder community we can produce a bill that will define a robust,
efficient and effective program for the regulation of industrial
chemicals offered in our market. I believe if we work together, we
can offer legislation that will serve the public and the industry well
and that all the members of this committee will be proud to sup-
port.

Thank you, Mr. Chair, for calling this hearing, and to our distin-
guished panel of witnesses, thank you for appearing today and for
offering your comments on what is a very important topic. Thank
you. I yield back.

I have a few seconds remaining——

Mr. SHIMKUS. You may.

Mr. TONKO [continuing]. If I could yield to Representative Green.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Ranking Member. I appreciate your
time. I just want to like the ranking member, thank our chair for
putting together the discussion draft. I just want to caution,
though, this is not a sprint. This is a marathon, and there are a
lot of issues. And I know we are going to have additional hearings
over the next few months to do this because if we are going to real-
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1317‘freform this law with everybody on board, it is going to take that
effort.

And 1 just appreciate Chairman Shimkus in your effort to do it
and look forward to continue working with you. The discussion
draft is a work in progress, and I know our staffs have met and
will continue to work together.

Mr. SHIMKUS. The gentleman yields back his time, and the Chair
thanks my colleagues for their kind words.

The Chair now recognizes the chairman of the full committee,
Mr. Upton, for 5 minutes.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Thank you, Mr. Chairman, and we do welcome all
of our witnesses today, especially Jennifer Thomas of the Alliance
of Automobile Manufacturers for taking the time to join us from
Brussels. So we know, Jennifer, that you are sharing our Buy
America message with Europe, and we wish you very much suc-
cess.

You know, today is an important milestone in our efforts to mod-
ernize current law regulating the management of U.S. chemicals,
a law that has been on the books since 1976. The discussion draft
before us, the Chemicals in Commerce Act, begins our committee
conversation on how to craft reforms to our Nation’s chemical regu-
latory system.

We have got two objectives, one, to increase public confidence in
the safety of chemicals that are in U.S. markets, and to streamline
commerce among States and with other countries to further our
manufacturing renaissance.

Put simply, the Chemicals in Commerce Act is in fact a jobs bill.
Why? Just put yourselves in the shoes of someone contemplating
whether to invest in a new factory that produces or uses chemicals
and what location maximizes opportunity. With options that span
the globe, one would look critically at three factors to help in the
decision, the cost and supply of feed stocks, especially oil and gas;
availability of capable and reliable workers; and ease of market ac-
cess.

Market access has two parts. First, is the buyer confidence in the
product, the second is market rules free of trade restrictions. The
Chemicals in Commerce Act will improve confidence in chemical
products because EPA will apply sound science to its safety deter-
minations.

If EPA determines that a chemical does pose risks, EPA will de-
tail those risks and will write a rule placing any necessary require-
ments or restrictions on it, which will apply in all 50 States. This
will allow producers to operate in a seamless U.S. market.

So let us go back to the investor’s decision. Access to oil and gas?
The U.S. is looking pretty good. Reliable workforce? Our workers
are the best and many are available right now. Market access? The
Chemicals in Commerce Act completes the package, giving the
United States green lights on all three factors.

We need to do all that we can to promote America’s manufac-
turing sector and create the jobs that we want. This bill will help
create those jobs not only in plants that manufacture chemicals but
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also in plants that use them to make cars, computer chips, and
thousands of other goods.

So the bill is good news for jobs, the economy, and for a safer
America. We need to roll up our sleeves and get it done. We need
to work in a bipartisan basis. And my prediction is we can get to
the finish line. We need to do it, and I appreciate the leadership
of both sides as we begin to move the ball down the field. And I
yield back the balance of my time.

[The prepared statement of Mr. Upton follows:]

PREPARED STATEMENT OF HON. FRED UPTON

Today is an important milestone in our efforts to modernize current law regu-
lating the management of U.S. chemicals—a law that has been on the books since
1976. The discussion draft before us, the Chemicals in Commerce Act, begins our
committee conversation on how to craft reforms to our Nation’s chemical regulatory
system. We have two objectives: to increase public confidence in the safety of chemi-
cals that are in U.S. markets, and to streamline commerce among States and with
other countries to further our manufacturing renaissance.

Put simply, the Chemicals in Commerce Act is a jobs bill. Why? Just put yourself
in the shoes of someone contemplating whether to invest in a new factory that pro-
duces or uses chemicals and what location maximizes opportunity. With options that
span the globe, one would look critically at three factors to help in the decision: 1)
the cost and supply of feedstocks (especially oil and gas); 2) availability of capable
and reliable workers; and 3) ease of market access.

Market access has two parts: first is buyer confidence in the product, and second
is market rules free of trade restrictions.

The Chemicals in Commerce Act will improve confidence in chemical products be-
cause EPA will apply sound science to its safety determinations.

If EPA determines a chemical does pose risks, EPA will detail those risks and will
write a rule placing any necessary requirements or restrictions on it, which will
1a;pply in all 50 States. This will allow producers to operate in a seamless U.S. mar-

t

So let’s go back to the investor’s decision. Access to oil and gas? The U.S. is look-
ing very good. Reliable workforce? Our workers are the best and many are available
right now. Market access? The Chemicals in Commerce Act completes the package,
giving the USA green lights on all three factors.

We need to do all we can to promote America’s manufacturing sector and create
jobs. This bill will help create manufacturing jobs in not only those plants that man-
ufacture chemicals, but also in plants that use them to make cars, computer chips,
and thousands of other goods.

This bill is good news for jobs, for the economy, and for a safer America. Let’s
roll up our sleeves and get it done.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the ranking member of the full committee, Mr.
Waxman, for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAxXMAN. Thank you very much, Mr. Chairman. Today this
subcommittee is examining a new proposal to amend the Toxic
Substances Control Act. According to the National Cancer Insti-
tute, researchers have estimated that as many as two and three
cases of cancer are linked to some environmental cause. Half of
those are linked to tobacco and diet, but toxic chemicals are also
an important factor.

The President’s Cancer Panel found that reform of the Toxic Sub-
stances Control Act is critically needed to reduce the incidents and
burden of cancer in this country. The Centers for Disease Control
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conducts biomonitoring in order to understand when chemicals end
up in human bodies, and CDC has found that chemical exposures
are ubiquitous. For example, according to the Center’s most recent
data, 75 percent of the people tested have the commonly used
chemical, triclosan, in their bodies. That chemical has been shown
to interfere with hormone levels in animals.

The CDC also found five different PBDEs in more than 60 per-
cent of the participants. These chemicals have been linked to seri-
ous health concerns including rising autism rates, and these chemi-
cals are showing up in the bodies of Americans at levels 3 to 10
times higher than found in European populations.

This is an issue we must get right. Unfortunately, this bill would
take us in the wrong direction. Letters of opposition have poured
in. It has been called a “gross disappointment” and another quote,
“wish list tailored to ensure regulatory inaction.”

If enacted, this proposal would weaken current law and endanger
public health. That is why I cannot support the bill in its current
form.

For many years, the public health, labor and environmental com-
munities have worked to improve EPA’s ability to require testing
of chemicals under TSCA. But this draft would restrict existing
testing authority so that EPA could only require testing in the lim-
ited set of circumstances. On top of that, the Catch-22 of current
law would remain. The Agency would be required to identify risk
before being authorized to test for risk. This is the roadblock that
has stymied the Agency for years.

When new chemicals are brought to market, the draft creates a
new exemptions for industry and applies new procedural require-
ments to limit EPA action. For existing chemicals, the draft would
arbitrarily limit what risks EPA could consider in assessing safety.
And for dangerous chemicals, EPA would be blocked from taking
action unless alternatives are already available. On preemption,
the draft goes well beyond even the Senate bill which has been
rightfully criticized for preempting essential State-level protections.

The current law is not working. The suffering and uncertainty
we saw in West Virginia when hazardous chemicals spilled into the
water supply has demonstrated the need for a more effective TSCA.
That is why I want to work with Chairman Shimkus and Chair-
man Upton on TSCA reform. I am a realist. I know House Demo-
crats can pass a TSCA bill without Republican support. But I also
believe, Mr. Chairman, that House Republicans cannot enact a law
without the support of House Democrats.

There is a lot of work that needs to be done to get a bill we can
all support. But I am committed to making this effort. I hope we
pay close attention to the testimony today and then renew our ef-
forts to find common ground. And I would be pleased to yield time,
yes, to Ms. DeGette.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you very much, Mr. Chairman. I just want
to add my comments to those of all the people on our side of the
aisle. Mr. Chairman, I want to thank you for introducing this dis-
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cussion draft and then having hearings and discussions. It feels
kind of fun to be back to regular order now, and I am happy about
it. I am also happy that you have worked with a group of us on
the other side of the aisle to really help do this.

I agree with the ranking member that this is a Herculean effort,
one that we have tried for many decades now to revitalize and re-
authorize TSCA in a way that makes sense from a scientific per-
spective.

I agree with many on this side of the aisle. This discussion draft
is not perfect, but I am hoping that we can continue to work to-
gether in a bipartisan fashion to craft legislation that is really
going to protect the health of the citizens of this country.

Thank you, Mr. Chairman, and thank you, Mr. Waxman, for
yielding.

Mr. WAXMAN. Thank you. And Mr. Chairman, our TV screen
shows a woman in a box with earphones on her head. Hi. How are
you doing? I yield the balance of my time to her.

Mr. SHIMKUS. The chairman yields back his time. She will have
her own time, Mr. Waxman. So I appreciate again my colleague’s
nice promise and just pledge to keep working. It is a draft, and I
want to remind people, and that is the purpose of this hearing, is
to get your comments to help us then go back and start working
on this.

So we have a lot of individuals to testify. We have two panels,
so we are going to get started, and I will introduce your whole bio
across the board first so everyone knows, and then I will direct
your time specifically to you. You will have 5 minutes. There are
a lot of folks here, so if you could keep to 5 minutes as close as
possible, that would help us all. Then we will go to the question-
and-answer period of time, and then we will get the second panel
up.
So at the first panel we have Dr. Carol Duran, Director of the
Chemical Risk and Compliance, Global Sourcing and Procurement
with Intel Corporation. Also joining her is Ms. Connie Deford, Di-
rector of Product Sustainability & Compliance of Dow Chemical
Company. Mr. Barry Cik, Founder of Naturepedic on behalf of the
Companies for Safer Chemicals. We have Mr. Roger Harris, Presi-
dent of Producers Council on behalf of the National Chemical Dis-
tributors. Mr. Michael Belliveau, Executive Director, Environ-
mental Health Strategy Centers and then the lady in the box, Ms.
Jennifer Thomas, Director of Federal Government Affairs for the
Alliance of Automobile Manufacturers. And just a side story, this
hearing was originally scheduled for last week. We did postpone it
at the request of my colleagues to give more time to go over the
discussion draft. Ms. Thomas was scheduled to be here, and unfor-
tunately she is in Brussels. So it is probably pretty late there. But
that is why we are doing this over new technology.

So with that, I would like to ask Dr. Duran to give her opening
statement. You are recognized for 5 minutes. OK. Let us make sure
the mike is on and pull it as close as you can to you.

Ms. DURAN. OK. Better?

Mr. SHIMKUS. That is better. Thank you.

Ms. DURAN. Thank you.
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STATEMENTS OF CAROLYN DURAN, DIRECTOR, SUPPLY
CHAIN RAMP AND REGULATIONS, INTEL CORPORATION;
CONNIE L. DEFORD, DIRECTOR, GLOBAL PRODUCT SUSTAIN-
ABILITY AND COMPLIANCE, DOW CHEMICAL COMPANY;
BARRY A. CIK, CO-FOUNDER, NATUREPEDIC, ON BEHALF OF
COMPANIES FOR SAFER CHEMICALS; ROGER T. HARRIS,
PRESIDENT, PRODUCERS CHEMICAL COMPANY, ON BEHALF
OF NATIONAL CHEMICAL DISTRIBUTORS; MICHAEL
BELLIVEAU, PRESIDENT AND EXECUTIVE DIRECTOR, ENVI-
RONMENTAL HEALTH STRATEGY CENTER; AND JENNIFER
THOMAS, DIRECTOR, FEDERAL GOVERNMENT AFFAIRS, AL-
LIANCE OF AUTOMOBILE MANUFACTURERS

STATEMENT OF CAROLYN DURAN

Ms. DURAN. Mr. Chairman and Ranking Member Tonko, thank
you for the opportunity to testify on behalf of Intel. My name is
Carolyn Duran, and I am responsible for supply chain regulatory
risk mitigation for chemicals used in Intel’s manufacturing tech-
nologies globally.

I appreciate your work to consider legislation to modernize the
regulation of chemicals in commerce. Founded in 1968, Intel Cor-
poration is the world’s largest semiconductor company with net
revenues in 2013 of $52.7 billion. Intel continues to invest in U.S.
manufacturing with over half of our roughly 100,000 person em-
ployee base residing in the United States.

Intel’s latest manufacturing technologies are developed and im-
plemented in Oregon and Arizona, and roughly 34 of our micro-
processor manufacturing is domestic.

Since our inception, Intel has developed and implemented the
revolutionary technologies necessary to achieve the transistor scal-
ing known as Moore’s Law resulting in the smaller, faster, more ef-
ficient electronics that drive today’s economy. Advancements in
chemistry and material science and an ability to experiment with
novel materials in a timely fashion are key to these successes. As
an example, our recent changes in transistor structures require the
development of many novel materials, and we continue to research
new materials and processes to develop the radical innovations nec-
essary to deliver the integrated circuits that meet the needs of to-
MOrrow.

Fundamentally, we believe that these advancements should go
hand in hand with environmental sustainability. It is from this
background that Intel supports chemical management approaches
that enable environmental protection, safe use of chemicals and
U.S. technology innovation. Additionally, Intel works closely with
industry partners, including the Semiconductor Industry Associa-
tion and the Chemical Users Coalition. While I will share specific
examples from my own experience, many of the concepts are also
applicable to a wide range of industries that are downstream users
of chemicals.

We are interested in chemical legislation through companies that
supply us with chemicals and also as a downstream user or proc-
essor of chemicals. With regard to the former, the ability of our
chemical suppliers to get new chemicals approved in a timely way,
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to ensure the continuity of supply, and to have intellectual property
protected are all essential for Intel manufacturing competitiveness.

With respect to the latter, our processes are tightly controlled
and perform to exacting standards. In order to ensure quality and
consistency in the production process, chemicals used in semicon-
ductor manufacturing is subject to significant and redundant con-
trols and safety measures. Accordingly we appreciate a risk-based
approached to chemicals management policy which will allow the
continued safe use of innovative chemicals to produce leading-edge
technologies.

We offer specific comments on the draft discussion in two areas,
first, managing transitions to alternatives. When the EPA deter-
mines that a particular chemical is likely to result in an unreason-
able risk of harm to human health or the environment, we recog-
nize that the EPA may decide to consider replacement of that
chemical for particular uses. In this scenario, we appreciate an ap-
proach that allows downstream user companies to first develop a
technically feasible alternative that can be demonstrated to be
safer than the existing chemical and also allows for a reasonable
implementation timeline.

In the interim, EPA can adopt appropriate measures for reducing
exposure and mitigating the chemical’s risk. The discussion draft
includes these concepts in Section 6(f) and these are critically im-
portant for highly technical, complex manufacturing processes.

As an example, in 2006, the semiconductor industry announced
a plan to end non-critical uses of perfluorooctyl sulfonates, or
PFOS, in our manufacturing processes and to develop substitutes
in critical applications. At the time the work began, PFOS was use
pervasively throughout the industry. EPA provided the transition
time necessary for us to develop and implement safer alternatives
while maintaining product quality and technical requirements.
This allowed Intel to successfully replace PFOS in over 300 discreet
applications across 11 manufacturing technologies.

Second, articles. The treatment of articles under TSCA is impor-
tant to Intel and many other industries that market products in
finished form that are classified as articles. Our products are com-
prised of many chemicals and materials used in extremely small
volumes. These materials are typically bound in a monolithic fash-
ion and cannot be separated from the devised and are not released
to the environment during normal use. Accordingly, we believe the
nature of the chemical and article should be taken into account in
regulatory decision-making. Where there is minimal risk of release
or consumer exposure, articles should be treated differently than in
cases where this likelihood of exposure is high.

For this reason, Intel supports language in Sections 5 and 6 of
the discussion draft that allows EPA to address chemical sub-
stances and specific articles when warranted, targeting situations
where there is risk from exposure to the chemical in the article and
where the risk cannot be managed through a focus on the chemical
itself. This provides a valuable roadmap that will allow EPA to pro-
vide protection for health and the environment while also providing
important predictability for the many industries that manufacture
products considered articles in the context of TSCA.



11

We look forward to working with this subcommittee and the Con-
gress as a whole as it continues its review of U.S. chemicals legisla-
tion. Thank you for the opportunity to submit this testimony on be-
half of Intel.

[The prepared statement of Ms. Duran follows:]
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Summary Points

o Intel Corporation is the world’s largest semiconductor company. Intel continues to
invest in U.S. high tech manufacturing, with over half of our roughly 100,000 employees
residing in the United States. Intel invested over $8.98 in capitol in the U.S. in 2013
alone, and three-fourths of our microprocessor manufacturing is done here at facilities
in Arizona, Oregon, New Mexico and Massachusetts.

* Intel supports chemical management approaches that align environmental protection,
the safe use of chemicals, and U.S. technology innovation. An aspect of this is an
approach that allows downstream user companies to develop a viable alternative that
has clear benefits to public health and the environment before an existing chemical is
banned for a particular use and provides for a reasonable transition timeline enabling
business to continue while pursuing the conversion to a viable alternative.

* We also support an approach that allows EPA to address chemical substances in finished
products or “articles” when warranted, targeting situations where there is exposure to
the chemical substance in the article and where the risk of concern cannot be managed

through a focus on the chemical substance.
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Mr. Chairman and Ranking Member Tonko, thank you for the opportunity to testify on behalf of
intel on the Discussion Draft of the Chemicals in Commerce Act of 2014, My name is Carolyn
Duran, and | am the Director of Supply Chain Ramp and Regulations at intel Corporation. In this
capacity | am responsible for supply chain regulatory risk mitigation for chemicals and gases
used in our manufacturing technologies globally. I'appreciate your work to consider legislation

to modernize the regulation of chemicals in commerce.

Founded in 1968, Intel Corporation is the world’s largest semiconductor company, with net
revenues of $52.7 Billion in 2013. Intel continues to invest in US manufacturing, with over half
of our roughly 100,000 employees residing in the United States. intel’s latest technologies for
microprocessor fabrication, assembly and test are developed and implemented in Oregon and
Arizona. In 2013 alone, Intel invested over $8.98 in capital in the United States. As a global
corporation, more than three-fourths of Intel’s revenue comes from outside the U.S., yet
roughly three-fourths of the company’s microprocessor manufacturing is done here at facilities

in Arizona, Oregon, New Mexico, and Massachusetts,
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Since our inception, Intel has developed and implemented the revolutionary technologies
necessary to achieve the transistor scaling known as Moore's Law, resulting in the smaller,
faster, more efficient electronics that drive today's economy. Advancements in chemistry and
materials science are a key to these successes. As an example, our recent changes in transistor
structures, including high-k metal gate and the tri-gate transistor, represented significant
advances and required the development of many novel materials to enable these technologies.
This new transistor architecture provides an unprecedented combination of improved
performance and energy efficiency. Our ability to experiment with novel materials in a timely
fashion was critical to this success, and we continue to research new materials and processes to
develop the radical innovations necessary to deliver the integrated circuits (IC's) that meet the

needs of tomorrow.

Fundamentally, we believe that this technological advancement should go hand in hand with
environmental sustainability. We've been the largest voluntary purchaser of green power in
the U.S. since 2008 (according to the U.S. Environmental Protection Agency), and our
commitment continues to grow. Over the last decade, we've worked with suppliers and
customers in efforts to eliminate lead and hatogenated flame-retardants from our products. We
incorporate our environmental performance goals throughout our operations, and have made
them public since 1994. Specifically in regard to chemical innovation, in 2012 we established a
goal to implement an enhanced green chemistry screening and selection for 100% of our new

chemical and gas purchases by 2020.
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it's from this background of technology and environmental sustainability leadership that Intel
supports chemical management approaches that align environmental protection, safe use of
chemicals, and U.S. technology innovation. We are interested in chemical legislation from two
perspectives. First, chemicals legislation impacts us indirectly through the companies that
supply us with the materials used in our manufacturing processes, As | mentioned earlier, intel
manufactures three—fourths of our microprocessors here in the U.S. The ability of our chemical
suppliers to get new chemicals approved in a timely way, to ensure the continuity of supply of
existing chemicals and to have their intellectual property protected are all essential for Intel
manufacturing competitiveness. in addition, as a downstream user or processor of chemicals,
we are also directly impacted by certain aspects of chemicals management rules. This may
involve uses of chemicals in our manufacturing processes or in our final products, which are
considered “articles” in the context of TSCA. It's these areas where we have the most direct

experience and where I'll focus today.

At this point | would also like to mention that in the area of chemicals management policy, Intel
works closely with industry partners including the Semiconductor Industry Association (SIA)
and the Chemical Users Coalition. While I'll share specific examples from our experience as a
U.S. high tech manufacturer, many of the concepts are also applicable to a wide range of

industries that are downstream users of chemicals.

The semiconductor manufacturing process is highly controlled and performed to exacting
standards. In order to ensure quality and consistency in the production process, chemicals and
materials used in semiconductor manufacturing are subject to significant and often redundant

controls and safety measures. The highly controlled systems in a fab include enclosed

5
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processes, automation, and chemical delivery systems. These systems result in high levels of
protection of both the environment and fab workers because potential exposure to chemicals
used in our processes is tightly controfled. Accordingly, we appreciate a risk-based approach to
chemicals management policy which will allow the continued, safe use of innovative chemicals

to produce leading edge technologies while protecting people and the environment.

We offer specific comments on the Draft Discussion in two areas:

1. Managing transitions to alternative chemicals

When the EPA determines that a particular chemical is likely to result in an unreasonable risk of
harm to human health or the environment, we recognize that the EPA may decide to consider
replacement of that chemical for particular uses. In this scenario we appreciate an approach
that allows downstream user companies to a) develop a technically feasible alternative that can
be demonstrated to be safer than the existing chemical and b) provides a reasonable transition
timeline for implementation that enables us to continue our business while pursuing the
conversion to feasible alternatives. The Discussion Draft includes these concepts in Sections
6{f}{4)(B) and 6(f}{4)(C), and these are critically important for highly technical, complex

manufacturing processes such as integrated circuit manufacturing.

tach technology developed by Intel makes use of hundreds of different chemicals, utilized in
advanced processing equipment resulting in a complex, highly integrated process flow that is
comprised of several hundred individual process steps. Depending on the complexity of the
new technology (i.e. trigate transistor development), the initial development of the technology

can take anywhere from two to ten years. Once implemented in high volume manufacturing
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for a given technology node, the chemical can be utilized ten or more years, and a significant
percentage of chemicals used in one technology node are utilized again in a subsequent
technology. A change in one step in the process can cause a significant impact to subsequent
process steps, such that every change made to our process is done in a highly controlied
fashion. As we seek to replace chemicals in already established manufacturing processes, it is
often necessary to make additional changes to the subsequent process steps to ensure that the

final product matches the technical performance.

As an example, in 2006, the semiconductor industry announced a plan to end non-critical uses
of perfluorooctyl sulfonate (PFOS) chemicals in manufacturing and to work to identify
substitutes for PFOS in critical uses even though the risk of exposure was small relative to the
use of PFOS in other industries. At the time this work began, PFOS was used in over three
hundred applications across all of Intel’s manufacturing lines. EPA provided the transition time
necessary for the industry to both develop safer alternatives and implement them into existing
processes while maintaining product quality and technical requirements and this led to the
desired result: over the past decade Intel has replaced PFOS in over 300 discrete applications

across eleven different manufacturing technologies.

I would like to note the importance of identifying a viable alternative exists that has clear
benefits to public health and the environment before an existing chemical is banned for a
particular use. Such a policy assures that there will be a technological path forward that
represents a positive improvement for the environment. In the interim, while a transition to
alternatives is occurring, EPA can adopt appropriate restrictions for reducing exposure and

otherwise mitigating the chemical’s risk.
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2. Articles

The treatment of “articles” under TSCA is important to Intel, as well as many other industries
that market products in finished form that are classified as “articles.” Our integrated circuits,
along with the packages and peripherals that make up the final products sold in market, are
comprised of many chemicals and materials used in extremely small volumes, including but not
limited to metals, organic-metallic complexes, and organics. These materials are typically bound
in a monolithic fashion and cannot be separated from the device. The chemicals incorporated

into a semiconductor are not refeased to the environment during their normal use.

Accordingly, we believe the nature of the chemical in a finished products or “articles” should be
taken into account in regulatory decision making, An article, such as semiconductor, where
there is minimal risk of release of materials and of consumer exposure should be treated
differently than those uses of chemical substances in products which have a high likelihcod of
exposure, For this reason, Intel supports that EPA should have the authority to regulate
chemical substances in articles under both Sections 5 and 6, following the risk-based approach
outlined in the Discussion Draft. In particular, Sections 5(a)(3) and 6(f){2){A}{ii}, relating to
significant new uses and to existing chemicals respectively, would focus the regulation of

articles to situations where EPA:

a) defines specific types of articles that are, or likely will be, in United States commerce;

b} determines that an unreasonable risk of harm to human health or the environment

may result from exposure to a chemical substance in the article; and
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¢) determines that placing requirements on the article is required because the risk of
concern cannot be addressed adequately through requirements placed on the chemical

substance or mixtures.

This language provides a valuable roadmap that will allow EPA to address chemical substances
in specific articles when warranted and do so in a targeted manner. Such an approach allows
EPA to provide protection for human health and the environment while also providing
important predictability for high tech companies and the many other U.S. industries that

manufacture products that are considered “articles” in the context of TSCA.

We look forward to working with this subcommittee and the Congress as a whole as it
continues its review of U.S. chemicals legislation and consideration of the Discussion Draft of

the Chemicals in Commerce Act of 2014,

Thank you for the opportunity to submit this testimony on behalf of Intel Corporation. For

more information, please contact Carolyn Duran at carolyn.duran@intel.com.
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Mr. SHIMKUS. Thank you. The Chair now recognizes Ms. Connie
Deford from the Dow Chemical Company. You are recognized for
5 minutes.

STATEMENT OF CONNIE L. DEFORD

Ms. DEFORD. Chairman Shimkus, Ranking Member Tonko and
members of the subcommittee, I am pleased to testify today and
offer comments on an issue that is critically important to the Dow
Chemical Company, reforming of the Toxic Substances Control Act.

Reforming this important piece of legislation would allow for a
more modernized regulatory process and a stronger and more effec-
tive Federal program for the chemicals we manufacture. As the
Global Director for Product Sustainability & Compliance for Down,
I am responsible for ensuring that thousands of products that we
put out on the marketplace are safe for our employees, our cus-
tomers and the environment. On behalf of Dow, I am here to offer
our support for the Chemicals in Commerce Act.

Dow is a leading global manufacturer of advanced materials. We
supply customers in over 160 countries and really strive to connect
chemistry and innovation with the principles of sustainability to
help provide solutions, improve solutions, for everyday lives. Our
diverse chemistry can be found in applications that range from food
ingredients to electronics to water purification, alternative energy
including solar and wind and personal care products.

Dow is committed to sustainability. Our ambitious 2015 goals
underscore this commitment along with our actions to ensure prod-
uct safety. We also have product stewardship management systems
in place to ensure that our products are safe for their intended
uses.

As a global company, Dow strives to go beyond compliance with
multiple regulatory programs across different countries. We have
developed and adhere to our own high standards for product safety
as well as voluntary industry initiatives like Responsible Care. Our
policy is to comply with that highest standard of safety, whether
regionally or our own, to ensure that each of our products are safe
for their intended uses and ultimately for our customers and the
environment.

In order to build upon our collective effort, we believe that the
United States does need a stronger and more effective Federal pro-
gram to ensure that chemicals in commerce are safe for their in-
tended uses. This is why we are in support of TSCA reform. Since
1976, the chemical industry has grown dramatically, and yet,
TSCA has remained the same. Therefore, Dow supports a TSCA
that creates a chemical management system that will be effective
and efficient, not just now but long into the future. We believe re-
forming this outdated law will improve public confidence in the
safety of chemicals produced and used in our country, will encour-
age innovation and ultimately help create jobs and continue fueling
America’s manufacturing renaissance.

Overall, we would highlight a reformed TSCA should include the
following. We believe it is critical that existing chemicals as well
as new chemicals meet the safety standard. We think it is critical
that there is objectivity and EPA’s evaluation of safety using the
best available scientific information. We believe EPA should be al-
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lowed to take actions that are both timely and effective. We think
it is critical that the Agency is in a position to take timely deci-
sions. Provide incentives for innovation and sustainable chemistry
and enhance the U.S. competitiveness of companies manufacturing
here.

We have evaluated the Chemicals in Commerce Act and feel
strongly that this criterion has been met, and we agree with the
approaches and recommendations. We have also concluded that it
represents a significant step forward for our Federal chemical man-
agement system and allows us to further support this vital piece
of legislation.

Dow urges the subcommittee to move this bill forward so that
the enactment of TSCA reform becomes a reality this year. By
modernizing TSCA, we can foster public confidence on how chemi-
cals are evaluated for safety in their applications. We can help the
United States maintain its competitive advantage as the global
leader in innovation for manufactured products and provide cer-
tainty for business investment. We stand ready to assist Congress
in its efforts so that we at Dow are able to ensure the benefits for
society that can really be made possible through the science of
chemistry. Thank you.

[The prepared statement of Ms. Deford follows:]
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394

Introduction

The Dow Chemical Company is pleased to offer our comments relating to the March 12,
2014 Subcommittee hearing on the Discussion Draft, Chemicals in Commerce Act,
which would amend the Toxic Substances Control Act (TSCA).

Dow, founded in Michigan in 1897, has become one of the world’s leading
manufacturers of chemicals and plastics. We supply products to customers in 160
countries around the world, connecting chemistry and innovation with the principles of
sustainability to help provide everything from fresh water, food, and pharmaceuticals to
paints, packaging, and personal care products.

Dow is committed to sustainability. Our ambitious 2015 sustainability goals underscore
this commitment', along with our actions to ensure product safety (sce Appendix).

As a global company, Dow complies with multiple regulatory programs across different
countries and regions, has developed and adheres to its own high standards for product
safety”, as well as voluntary industry initiatives® including Responsible Care®, and leads
in international efforts to improve the safe management of chemicals. Our policy is to
comply with regional standards or our own standard, whichever is greater, with a
management system in place to ensure that each of our products is safe for its intended
use and meets or exceeds the requirements of our customers. Furthermore, we have
adopted and published principles upon which product safety legislation or regulation
should be based.* For many years now, these principles have guided our efforts and our
advocacy in the USA and abroad.

Reform TSCA

The United States needs a stronger and more effective federal program for ensuring that
chemicals in commerce are safe (for the public and for the environment) for their
intended uses. Such a federal program should be complementary to, and coordinated
with, voluntary programs designed to promote the safety of chemical products. Any
system must foster public confidence, through a consistent approach to chemicals in
commerce, and provide certainty for business investment, while maintaining the benefits
for society associated with the use of chemical products.

Toward that end, Dow supports reform of the Toxic Substances Control Act (TSCA).
We have been active participants in stakcholder dialogues and processes dedicated to
improving chemical safety in general and TSCA in particular. We are not alone in our
view; there is a consensus among stakeholders to modernize this 38-year-old statute by

" To fearn more about Dow’s commitment to sustainability, go to our website at http://www.dow,com
*To learn maore, go to http://www.dowproductsalety.com

¥ For an example, 20 to http://www.icca-chem.org/en/Home/ICCA-initiatives/Global-product-strategy/
* To fearn more, go to http:/fwwiw.dow.com/commitments/goals/principles.htm
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leveraging the best available science and to create a chemical management system that
will be effective long into the future.

We urge the Subcommittee to improve the federal chemical management regulatory
system for safe use of chemicals in commerce. A reformed TSCA ought to (1} ensure
that existing chemicals as well as new chemicals meet the safety standard, (2) ensure
objectivity in EPA’s evaluation of safety using the best available scientific information,
(3) allow EPA to take actions that are both timely and effective, (4) provide incentives for
innovation in sustainable chemistry, and (5) enhance the competitiveness of US
companies, Such a system must be transparent and instill public confidence in its
implementation and execution.

With these criteria in mind, Dow has evaluated the discussion draft Chemicals in
Commerce Act and has concluded that it represents a significant step forward for our
federal chemical management system. The remainder of this testimony describes our
perspective on the bill and some suggested improvements. Qur perspective is influenced
by $.1009, the Chemical Safety Improvement Act, which is currently under consideration
in the United States Senate.

Ensure Existing Chemicals Meet the Safety Standard

An ideal federal chemical safety program would screen all current chemicals in
commerce to determine further information needs, prioritized in a tiered, risk-based
fashion. An approach that focuses on initial screening of chemicals based on existing
information and a tiered approach to gather additional hazard and exposure information
needs will allow the development of necessary and appropriate safety information in a
way that informs regulatory action, conserves resources, and accelerates the evaluation
process. Because a typical chemical has multiple uses/applications, each posing a unique
safety profile, the focus should be on those chemical uses/applications where exposures
could be expected to be higher.

There should be a systematic gathering of available validated hazard and exposure
information to be used in chemical management decisions by EPA. This includes
utilizing information gathered on similar chemicals though the use of validated non-
animal test methods, computer modeling and/or quantitative structure-activity
relationship (QSAR) activities.

Chemicals that have strict controls and have limited exposure and environmental release
potential (e.g., intermediates in a chemical process) or limited potential to enter
commerce are likely to require less information.

There should be a cooperative effort among producers, distributors, and users of
chemicals (e.g., appropriate sharing/compensation systems) that ensures the information
necessary in chemical safety assessment is developed, shared as appropriate, and applied.
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The discussion draft aligns with this approach. Prioritization of existing chemicals in
commerce based on available information and on considerations of risk, and EPA is
given order authority for gathering information necessary for it to make a safety
determination for high priority chemicals. Provisions are added to ensure a fair and
equitable testing burden among affected parties.

Ensure a Scientifically Objective Evaluation of Safety

An ideal chemical safety program would base its decisions on a consistent scientific
evaluation of both hazard and potential exposure (an evaluation of risk), using a weight-
of-evidence approach. The Presidential/Congressional Commission on Risk Assessment
and Risk Management, in a 1997 report required under the Clean Air Act, concluded that
“a good risk management decision is based on a careful analysis of the weight of
scientific evidence [italics added] that supports conclusions about . . . . risk to human
health and the environment.” The importance of a weight-of-evidence approach was
further explained in the EPA’s report on reference dose and reference concentration
processes in 2002, “A weight of evidence approach ... requires critical evaluation of the
entire body of available data for consistency and biological plausibility.” The report
further states that “If the mechanism or mode of action is well characterized, this
information is used in the interpretation of observed effects in either human or animal
studies.” In other words, the cornerstone of a weight-of-evidence approach is to evaluate
and use all available, valid, scientific information.”

Studies conducted and funded by Dow are necessary and valuable contributions to the
understanding of potential public health and environmental effects related to the
manufacture and use of its products. Our scientists have expert knowledge of the
chemicals we manufacture, especially as this relates to the development and
interpretation of the science needed to comply with governmental requirements around
the world. Research has a long and accepted history that it can be done transparently
(capable of being reproduced). Information should be judged on the basis of scientific
merit and not de-selected simply based on the funding source or where the studies are
conducted (e.g. academia, government, or industry). A number of practices and
procedures are in place by which policymakers and the public can be assured that studies
performed by or funded by Dow and the rest of industry meet high scientific standards.

The discussion draft aligns with this recommendation to use a weight-of-evidence
approach to making safety determinations. The draft also sets neutral quality criteria for
evaluating studies, and does not discriminate against a study based on the source of
funding.

? In 2 2007 memorandum, the Office of Science and Technology and the Office of Management and
Budget asked each federal agency to employ the best reasonably obtainable scientific information to assess
risks to health, safety, and the environment. Pursuant to the 1996 amendments to the Safe Drinking Water
Act, EPA is directed to use the best available, peer-reviewed science and supported studies conducted in
accordance with sound and objective scientific practice.
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Allow EPA to Take Timely and Effective Action

An ideal chemical safety program ensures that the safety determination process is solely
focused on the expected impact on human health and the environment and is separate
from decisions about risk management. Such a program would ensure a role for
cost/benefit analysis in risk management decisions. If warranted, substitution should be
considered only after a comparison of substances based on performance, health,
environmental and socio-economic aspects in the relevant applications.

To instill public confidence and provide regulatory certainty for business planning
purposes, it is important that appropriate risk management actions be taken expeditiously
and consistently.

This discussion draft aligns with these recommendations to have a separate safety
assessment and determination process. The discussion draft requires EPA to consider the
costs and benefits before selecting a risk management option. It requires EPA to choose a
risk management option that is “proportional” to the risk, provides a net benefit, is cost-
effective, and for which chemical alternatives are available,

Statutes designed to reduce risk to human health or the environment typically include
“decisional criteria” that prescribe or guide the regulatory agency when making risk
management decisions. As the Subcommittee considers this issue, please note that EPA
and other regulatory agencies currently follow principles for regulatory analysis that are
spelled out in Presidential executive orders and OMB guidance: EO 12866 (Clinton), EO
13563 (Obama), and OMB Circular A-4. To summarize, these documents advise an
agency to identify a manageable number of regulatory options, and to select the option
that maximizes net benefits, and to make a determination that the benefits justify the cost.
As a rule of thumb, the bigger the impact of the rule, the more robust the supporting
analysis should be.

Unfortunately, because these principles are contained in executive orders and guidance
documents, they do not allow for enforcement as provided by a statute, and so it will be
critical to incorporate decisional criteria into any bill to reform TSCA.

We recommend that the long-standing executive orders and OMB guidance — adopted by
Republican and Democratic Presidents alike — be used to inform the Subcommittee as it
seeks to strike the right balance.

Include Incentives for Sustainable Chemistry
An ideal chemical safety program would provide incentives for sustainable chemistry.

Dow uses the term “sustainable chemistry™ to describe a concept that drives us to use
resources more efficiently and safely, address the total lifecycle of the product while
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providing value to our customers and stakeholders, delivering solutions for customer
needs and enhancing the quality of life of current and future generations.’

We believe that chemical policy should provide incentives for investments in sustainable
chemistry. Such incentives could include, but not be limited to, government support for

research and development and for lifecycle assessment to promote sustainable chemistry,
and government priority given to new products and processes that represent a significant
improvement in sustainability over existing products and processes.

The discussion draft does not contain provisions explicitly labeled “sustainable
chemistry” or “green chemistry™. Nevertheless, we believe the bill would advance
sustainable chemistry by (1) requiring EPA to evaluate existing chemicals against a
safety standard and, if necessary, to take risk management action, and (2) minimizing
changes to EPA’s new chemicals program, which we know provides an effective entry
point into commerce for more sustainable or “green” chemicals.

Enhance US Competitiveness

An ideal chemical safety program would ensure that chemicals are safe for their intended
uses and would do so in a timely manner and with a minimum of additional resources.
Such an ideal program would position the USA as a leader in chemical management,
bringing safer products to market faster, and therefore enhance the competitiveness of US
companies.

Chemistry is such an enabling science, that a poorly designed policy can impact the
competitiveness of businesses through the entire chain of commerce. Therefore,
Congress should consider the views of all businesses that rely on chemical products to
provide value to their customers, We are encouraged that today’s hearing, and others
held by the Subcommittee on the subject of TSCA, have featured a range of business
witnesses that span sectors of the economy.

Under TSCA, EPA’s new chemical program has been largely successful in fostering
innovation while providing EPA with the tools it needs to ensure safety. Dow urges
Congress to maintain these attributes of the new chemical program, which is largely
acknowledged to be a success story in the US chemical management system.

It is important that legitimate confidential business information (CBI) be protected under
any chemical safety program that relies on information provided by commercial interests.
Details that implicate proprictary interests, such as certain information on the ingredients
in a product, should be protected as confidential business information to ensure stimulus

for innovation.

® Sustainable chemistry builds on the strong foundation of green chemistry and engineering (as developed
by Warner and Anastas and supported by the American Chemical Society and EPA} to include social
dimensions which recognizes the value of chemical products to enhance our quality of life and protected
the environment.
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An ideal federal chemical safety program should develop and support means to share
relevant safety information with other governments, while protecting legitimate business
interests in proprietary information.

if the information that is used to make a determination of safety is of commercial value,
provisions should be made for protecting the commercial interest while ensuring public
access to the information.

Companies that invest in the conduct of chemical, physical property or health and
environmental safety testing should receive fair compensation from other companies who
choose not to participate in such studies, but wish to use the information generated for
registration or compliance purposes. Health and safety information such as would appear
on a material safety data sheet or otherwise be used solely for risk management should be
made publicly available.

The discussion draft meets these criteria. It largely maintains the successful new
chemicals program, which is a model for the world. It would protect legitimate
confidential business information (CBI). And it would ensure a fair and equitable testing
burden among relevant parties.

Conclusion

Dow urges the Subcommittee to modernize TSCA so that it creates confidence by the
public on how chemicals are evaluated for safety in their application and use and ensures
that the United States remains a leader in innovation for manufactured products. We
stand ready to assist Congress in its efforts to foster public confidence, ensure that
existing chemicals in commerce meet the safety standard, and provide certainty for
business investment, while maintaining the benefits for society through the science of
chemistry.

The House discussion draft, Chemicals in Commerce Act, represents a significant
advance over our current chemical management system, and we urge the Subcommittee
to introduce, debate, improve, approve, and move this bill so that enactment of TSCA
reform becomes a reality this year.
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Appendix: Dow Commitment to Product Safety

At Dow, chemical safety is a top priority, and it always has been. Dow first established a
toxicology laboratory in 1934 to evaluate chemical hazards, and we continue to be a
global leader in this field today. Dow was a pioneer when it established a formal product
stewardship program in 1970. In the 1980s, Dow led in development of Responsible
Care®, which represents the chemical industry’s commitment to continuous
improvement in environmental, health, and safety performance. Most recently, our 2015
Sustainability Goals emphasize our commitment to continually improve the safety of our
products throughout their lifecycle. For example, we have committed to conducting
safety assessments for all of our products and making the information publicly available.
In developing these safety assessments, we will address relevant gaps in hazard and
exposure information. See www.dow.com/productsafety/index.htm to better understand
our processes by which we evaluate the safety of our products for their intended uses and
to access these safety assessments. We are also committed to continuous improvement in
our product safety assessment processes and to increased stakeholder scrutiny and
dialogue on these topics.

Via our product stewardship program, we strive to develop, manufacture, transport and
market our products in a safe and responsible manner. We work to ensure our products
are handled safely and recycled or disposed of appropriately. Dow welcomes appropriate
review by governments to maintain and enhance public acceptance of its operations and
products.

If any party within the value chain identifies improper practices involving a product, it
should work to improve those practices and, if, in the party’s independent judgment,
sufficient improvement is not evident, then the party should take further measures up to
and including termination of product sale or use. Dow routinely refuses to sell products
into applications where we don’t believe the conditions for safe use can be met.

Dow believes there should be widespread support for the development of capabilities
(competency) in nations that need to build their chemicals management framework to
support the protection of human health and environment. We are actively working to
assist small- and medium-sized companies and governments in developing countries to
improve their capabilities to assess and manage chemicals safely.
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Mr. SHIMKUS. The gentlelady yields back her time. The Chair
now recognizes Mr. Barry Cik. Sir, you are recognized for 5 min-
utes. There is a button. Yes, it is kind of hard to see.

STATEMENT OF BARRY A. CIK

Mr. Cik. Got it. Thank you, Mr. Chairman and members of this
subcommittee. My name is Barry A. Cik. I am a Board Certified
Environmental Engineer, a Certified Hazardous Materials Man-
ager, a Certified Diplomate Forensic Engineer, a State of Ohio Pro-
fessional Engineer, and an author of a textbook for Government In-
stitutes on Environmental Assessments. I am a co-founder of
Naturepedic, a manufacturer of certified organic mattresses and
bedding products for children and adult.

More importantly, I am here as a representative of the American
Sustainable Business Council which includes the Companies For
Safer Chemicals Coalition, a project of ASBC. The American Sus-
tainable Business Council is a growing coalition of business organi-
zations and businesses committed to advancing market solutions
and policies to support a vibrant, just and sustainable economy.
Founded in 2009, ASBC and its organizational members now rep-
resent more than 200,000 businesses and more than 325,000 busi-
ness leaders across the United States. The Companies For Safer
Chemicals Coalition represents a new alliance of companies focused
on chemical reform based on the principles of transparency, safety
and innovation.

Forty years ago, when I was in engineering school, I was taught
the solution to pollution is dilution. That was incorrect. I soon
found out that Lake Erie, which is where I live close to, was dying.
However, thanks to U.S. Congress, you passed RCRA. RCRA
stopped the poor industry practices of disposing chemicals into the
lake and many waterways across the country, of course. To this
day, though, you cannot have any commercial fishing in Lake Erie
because the mercury level is way too high. The price that we pay
is too high.

A few years later, I realized, I observed where the gasoline com-
panies were swearing that that can’t make gas without lead. How-
ever, our environment was becoming contaminated with all that
lead. Well, once again, U.S. Congress stepped into the picture and
said no, you can’t do this. And guess what? They stopped their cry-
}_ng and they made gas without lead, and our cars are doing just
ine.

Eleven years ago, I walked into a baby store to buy a crib mat-
tress for our first grandchild. What I encountered was vinyl with
phthalate chemicals, antimony, perfluorinated compounds, flame
retardants that included all kinds of really nasty stuff, pesticides,
allergenic materials. I was shocked.

The moment of truth was when the salesperson told me, come
on, knock it off. If the product wasn’t safe, the government
wouldn’t allow it to be sold. Well, I knew better. I decided there
and then it was time for me to stand up and say no to toxic chemi-
cals in consumer products. I decided to use the power of business
to make a difference and, together with my two sons, we created
Naturepedic, whose products are now sold by over 500 retailers
across the Nation.



32

On behalf of the American Sustainable Business Council, Compa-
nies for Safer Chemicals Coalition, and on behalf not only of my
children and my grandchildren, but on behalf of your children and
your grandchildren, I am asking you to do the right thing again,
just like Congress did it in the past.

Our chemicals are, for the most part, are simply not regulated.
Let us be honest, they are really not regulated. Industry reportedly
produces about 250 pounds of chemicals every year for every man,
woman, and child in this country, and there are over 80,000 chemi-
cals available for industry to use, with very little regulation for any
of it. This is not good for business.

Industry stopped polluting our lakes when the law, supported by
science, told them to stop. Industry stopped adding lead to gasoline
when the law, supported by science, told them to stop. We need a
system-wide change now to tell industry to stop using toxic chemi-
cals in consumer products.

Many business leaders, myself—

Mr. SHIMKUS. Mr. Cik, your time is almost out, if you could wrap
up.

Mr. Cik. All right.

Mr. SHIMKUS. I would be very generous in allowing you to keep
going.

Mr. Cik. I will wrap up within 1 minute. We are asking——

Mr. SHIMKUS. Well, how about 30 seconds?

Mr. Cik. We are asking you to

Mr. SHIMKUS. You already ran over.

Mr. Cik. Fine. We are asking you to restrict or eliminate toxic
chemicals, incentivize the manufacture of safer chemicals, create
the clarity needed in the marketplace, remove this unreasonable
risk criteria which just doesn’t work, hasn’t worked ever. And you
know it. Create some deadlines minimum requirements for identi-
fying, assessing and regulating high-priority chemicals; disclose all
ingredients to the public, provide health and toxicity testing, and
avoid providing regrettable substitutes when changing ingredients.

Feel free to communicate with me or the American Sustainable
Business Council. As well, we have given you some written infor-
mation. Thank you for your time and consideration.

[The prepared statement of Mr. Cik follows:]
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Updating the Toxic Substances Control Act (TSCA}):

Reforming the Use of Toxic Chemicals in Consumer Products

Testimony Presented to the United States Congress ~ House Energy and Commerce,
Environment and the Economy Subcommittee, Chairman John Shimkus

Wednesday March 12, 2014

Thank you, Mr. Chairman and members of this subcommittee:

My name is Barry A. Cik. }am a Board Certified Environmental Engineer, a Certified Hazardous
Materials Manager, a Certified Diplomate Forensic Engineer, a State of Ohio Professional
Engineer, and an author of a textbook for Government institutes on Environmental
Assessments. | am a co-founder of Naturepedic, a manufacturer of certified organic mattresses
and bedding products for adults and children.

More importantly, 'm here as a representative of the American Sustainable Business Council
(ASBC) which includes the Companies For Safer Chemicals Coalition, a project of ASBC. The
American Sustainable Business Council is a growing coalition of business organizations and
businesses committed to creating a vision and framework and advancing market solutions and
policies to support a vibrant, just and sustainable economy. Founded in 2009, ASBC and its
organizational members represent more than 200,000 businesses and more than

325,000 business leaders across the United States. The Companies For Safer Chemicals
Coalition represents a new alliance of companies focused on chemical reform based on the
principles of transparency, safety and innovation.

Forty years ago, | was taught in my Engineering classes that “the solution to poliution is
dilution”. But, it soon became evident that Lake Erie and other water-bodies were dying from
the chemicals, even in diluted amounts, The better solution was to eliminate toxic chemicals
from these inappropriate places. Fortunately, the U.S. Congress agreed and did the right thing
with the passage of RCRA.

Years later, | observed how the gasoline manufacturers swore that gasoline could not be made
without lead. But it was evident that our environment was being seriously contaminated with
all that lead. Fortunately, the U.S. Congress agreed and did the right thing by prohibiting lead

from gasoline, and our automobiles are working just fine.
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Eleven years ago, | walked into a baby store to buy a crib mattress for our first grandchild. It
quickly became apparent that the various offerings contained phthalate plasticizers,
brominated and/or organophosphate fire retardants, antimony, perfluorinated compounds,
allergenic materials, pesticides and for other chemicals. The turning point in my life was
hearing the salesperson tell me that “if the product wasn’t safe, the government wouldn’t allow
it to be sold”. However, | knew better. Due to my training | know that this is not necessarily the
case, and | also know that regulations often lag behind scientific understanding.

| refused to buy any of the products. Instead, | decided that it was now time for me to stand
up and say no to toxic chemicals in consumer products. | decided to use the power of business
to make a difference and, together with my two sons, created Naturepedic, whose products are
now scld by over 500 retailers across the nation.

On behalf of the American Sustainable Business Council, Companies For Safer Chemicals
Coalition, and on behalf not only of my children and grandchildren, but on behalf of your
children and grandchildren, 'm asking you to do the right thing again. Our chemicals are, for
the most part, not regulated. Industry reportedly produces 250 pounds of chemicals every year
for every man, woman, and child in this country, and there are over 80,000 chemicals available
for industry to use, with very little regulation or oversight for any of it. This is not good for

business.

Naturepedic and many other businesses are working hard to eliminate all toxic chemicals from
our supply chain, but that is not enough. Market forces alone are not able to create
widespread safer products in commerce. Industry stopped polluting our fakes when the law,
supported by science, told them to stop. Industry stopped adding lead to gasoline when the
law, supported by science, told them to stop. We need a system-wide change to deal with toxic
substances.

Many business feaders, myself included, are committed to working with government to create
comprehensive chemical policy reform. Such reform should work from the best science to
properly restrict or eliminate toxic chemicals, incentivize the manufacture of safer chemicals,
and create the clarity needed in the marketplace for businesses and for the American public.

The EPA needs to be given the ability under TSCA to remove chemicals without being hindered
by what is known as the “unreasonable risk” standard, which has been unworkable since TSCA
was originally enacted, and which is so unworkable that no chemicals at all have been banned
in decades. TSCA needs to include deadlines and minimum requirements for identifying,
assessing and regulating high-priority chemicals. Manufacturers need to be required to disclose
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all ingredients, provide health and toxicity testing for all chemicals, and to avoid providing
“regrettable substitutes” when changing ingredients.

The EPA needs to be permitted to follow the recommendations of the National Academy of
Sciences and the American Academy of Pediatrics which call for focusing on the toxic effects of
chemicals and of assessing the risks of chemicals “in aggregate” — adding up the different
exposures. This is particularly of concern with vulnerable populations like children, pregnant
women, and the elderly. The federal government also needs the authority to restrict imported
products containing restricted chemicals. And, the federal government should not block the
right of states to protect air, water or soil or for consumer product warning and labeling
programs or any other state chemical safety oversight. The federal government can work with
business to make the transition to safer chemicals and products a priority for this nation. This is
good for business.

The public is increasingly becoming educated about the risks of consumer products containing
untested toxic chemicals. Consumers deserve access to transparent information and full
disclosure regarding the products that they buy. Consumers do, in fact, believe that if it wasn't
safe, the product would not be allowed to be sold. The public, and a large segment of the
business community expects you — the U.S. government - to ensure that toxic chemicals are
removed from commerce as evidenced by the strong bi-partisan small business support in
independent polling.

Whenever there is a ban on harmful technology, there is innovation. When the gasoline
companies were told to eliminate lead, they found innovative ways to make gasoline without
the lead. It's no different with any other toxic chemicals. American businesses can and will
innovate, but we also need a government commitment to passing meaningful reform, which we
presently do not see represented by the bilis before Congress.

Please feel free to communicate with the American Sustainable Business Council and with me
for more information. - As well, helpful written information has been included with this
presentation, Thank you for your time and consideration.
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information regarding the safety of chemicals. Reform
must respect the rights of states to protect their residents
when the federal government fails to do so, and require the
Environmental Protection Agency to take fast action on the
most harmful chemicals. Right now the Chemical Safety
Improvement Act does NOT meet these criteria. Guided by
good science, legislation can drive business innovation and
success and protect public health.

The Toxic Substances Control Act (TSCA) was passed in
1976, and unlike other major environmental laws, has nev-
er been updated. As it currently stands, TSCA is a broken
law. As a result, tens of thousands of potentially harmful
chemicals continue to be used in the marketplace since the
1970’ without proper testing and without disclosure by the
companies that produce them,

As companies and business 1
to pass comprehensive and effective chemi
legislation now. Chemical policy reform m
most vulnerable among us, and require public access to

Affordable Portable Housing

Aloha Services

Amarican Sustanable Business Council
Ameson

Annie’s

Ava Anderson Non Toxic

Aubrey Qrganics

Babee Talk

Badger

Barrett International Technology
BCW Historic Properties
Beautycounter

BeeHavenHoney

Ben & Jerry’s

Betances Health Center

Biokconomy Partners, LLC

Bitjazz Inc.

Bluegrass Academic Tutoring LLC
BVSD

CEQ Pipe Organs/Golden Ponds Farm
Citizens for Envirconmental Stewardship
Clean Green

Closed Loop Advisors

Continuum industries

Crosshow Strategies

Dharma Merchant Services
EarthShare

EcoPlum

Eiteen Fisher

Eighty2degrees LLC

EKLA HOME

Environmental & Public Health Consulting
EQ/EveryOne

EPP-LCAOrg

Ethical Markets Media 8 Corp
Financial Alternatives Preciva
Fordham University Quest

GILAS! by InnerGlow, Inc.

S

el A, NW, Suite 122

saders we're asking Congress

For more information about Companies for Safer Chemicals,
please contact the American Sustainable Business Council at
bmegannon@ascbouncilorg or 202-595-9302 x106

cal safety reform
ust protect the

Green America

Herban Lifestyle

High Flight Arts and Letters

Hill Country Green Team

Home Green Home

1AM

Independent Consultant. Health and Environment
integrative Healthcare Policy Consortium
Justin Time Direction

Kahi Consultants

Kenoza Type, Inc.

Keys

Kit Designst

KP Services Unlimited LLC

LaunchBax

Law Office of Dona Marie Hippert

Learning Disabilities Association of New York State
Leonjefime.com

Link Up for Heaith

Living Calmness

Los Jardines Institute (The Gardens Institute)
Luflaby Earth

Made

Management Resources

Marin Sunshine Realty

Method

Miriam D Webey

National Foundry Products

Naturepedic

Network for business innovation and sustainability
On Demand Ventures, inc.

Organic Events

Originate Natural Building Materials Showroom
Panda Mat

Patagonia

Preciva

Quest

Quiet Haven Life Coaching

See reverse for coalition logos.

Rarnsay Construction

Resonance Media Group

Robin's Song Acupressure & Herbal Therapy
Rune’s Furniture

Saavy

San Francisco Zen Center

SBP

$C Smali Business Chamber of Commerce
SeaYu Enterprises

Seven Oaks Ranch, Inc.

Seventh Generation

Simply Rustic

Social Venture Network

Stonyfield Organic

Suite Sleep

Suntegrity Skincare

Sustainabie Furnishings Council
Sustainable island Products LLC
Sympatico Clothing

sysTame

THE ADDED EDGE

The Essence Way

The Honest Company

The follipop tree inc,

The Nature of Beauty

The Specialty Sleep Assocation {55A}
Think Dirty Inc.

Think Local First of Washtenaw County
Thinkbaby / Thinksport

Total Balance Health & Fitness

Triple Ethos

Vitlage Bakery & Cafe, Della Zona Pizzeria, Catalyst Cafe
Western Biochar LLC

Waestport River Watershed Alliance
Whole Dogz, Inc

Zarbee'’s Naturals

Zoeganics

coungil




37

seventh’
generation.

e

BEAUIVIOUNTOR

anGILAS|

CLEAN+

gr}m F1§

Rustic

?%m?

sute S



38

BUSINESS NGO %%@%

WORKING GROUP

American
Sustainable
Business
Council

The

eading companies from electronics manufacturers to

health care providers are highly motivated to identify

and use safer alternatives to chemicals of high concern
m§ to human health and the environment. Today's business
teaders are concerned about the health and business impacts
that could arise if the products they use or sell contain chernicals
of high concern. They recognize that safer chermicals protect
human and environmental health and cut the costs of regulation,
hazardous waste storage and disposal, worker protection, and
future liabilities. Such steps also offer new business opportunities
for innovation, by making U.S. businesses more competitive in
2 global marketplace and creating new jobs.

“We've taken a cautious approach to materials,
meaning that where there is credible evidence that
a material we're using may result in savironmental
or public health harm, we should strive to replace
it with safer alternatives.”

Kathy Gerwig, Vice President Workplace Safety and
Environmental Stewardship Officer, Kaiser Permanents

The Toxic Substances Control Act (TSCA), which is intended
to give the US. Environmental Protection Ageney (EPA) the
power to identify and regulate hazardous chemicals, simply
does not work. In the absence of federal government action to
ensure the safety of chemicals, leading American businesses are
changing how they use chemicals. Companies in the healtheare,
building, rewil, electronic and cleaning product sectors ar
the forefront of this movement. Dignity Health, Construction
Specialties, Hewlett-Packard, Kaiser Permanente, Method,
Novation, Perkins+Will, Premier, Naturepedic, Seventh Gen-
eration, Staples, and Bioamber are among the business leaders
that have endorsed and are implementing a set of core principles
on how to manage the use of chemicals in their own operations

and their supply chains.

The failures of TSCA place significant burdens on down-
stream wsers of chemicals in products. They must:
Rescarch for themsclves what chemicals are in products
and what hazards they could pose to human health and the

environment.
Identify and test the safety of alternativ
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,‘ Business
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Continue to use chemicals of high concern because
producers do not offer safer alternatives.

Make chemical and product selection decisions in the
absence of adequate hazard information.

Constantly respond to emerging health concerns about
products from the public.

Face potential lability from the use of hazardous materials.
Steer through an unpredictable and constantly changing
regutatory chimate.

o

»

“wa recent surveys of small businesses owners reveal that small
business owners generally believe toxic chemicals pose a threat
to people’s health, and support stricter regulation and greater
disclosure of tc pport stricter regulation
of chemicals used in everyday products; 93% of small business
owners see regulations as a necessary part of @ modern economy
and believe they can tive with them if they are fair and reason-
able; and 78% of owners want to see disclosure and regulation
of toxic substances that are used in products (brpe/asbeomneil.
org/toxic-chemicals-poil).

cil.org » www BizNGG.org



“We think of chemicals policy as gulding us
and helping us to be a better company.”
Roger McFadden, Senior Scientist, Staples

The business case for safer chemicals

Using safer chemicals makes sense for our economy, health,

and environment. The benefits of comprehensive 'TSCA

reform to businesses are significant and include:

¢ Leveling the playing field, by requiring existing chemicals
0 meet the same testing requirements as new chemicals.

* Expanding markets for safer and greener chemieals
and products.

¢ Creating a more predictable regulatory s

* Reducing the costs and risks associated with managing
chernicals in products across supply chains.

* Lowering expenses from chemically-induced employee illness
and enhancing productivity from improved employee health.

* Tdentifying chemicals of high concern to human health or
the environment.

* Increasing trust among consumers, employees, communities,
and investors.

= Improving transparency and communication thronghout
the supply chain, leading to increased confidence for down-
stream users,

.

Creating a more competitive, innovative, and economically
sustainable chemical industry in the U.S."

What dowasiream users neod from TSGR reform
Using common sense principles and current science, down-
stream users should work with Congress to repair our broken
chemical management system. Downstream users of chemicals
need TSCA reform to:

4. 5 it ars to develop and submit
harard, use and exposure data on i in

andd yeguire the EPA to make such data readily svaflable to
the publie,
Chemical manu
of their product
information on the health and environmental hazards associated
with their chemicals, how they are used, and the ways that the
public or workers could be exposed. Comprehensive infor-
mation on all chemicals is essential to avoid the mistake

of “regrettable substitutions

ceurers should be held responsible for the
and should be required to provide fult

safe
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2. Take inmediate action to reduce the use of parsistent,
sioacemmsiative and toxic {PHEY) chemicals and ather
chemicals of very gh concern.

Exposure to PBT and other toxic chemicals, such as formalde-
hyde, that have been thoroughly studied need to be reduced and
substituted with safer alternatives. Increasingly, downstream
wsers incur reputational risks and a large financial burden for
controlling and supervising the use of PBT: and other chemicals
of high concern manufactured. The most cost-effective method
for controlling the use of these chemicals is to limit their use.

3. Cleardy identify chemicals of hgh and low concers to
tman and esvironmental health, based on whust information.
We need a credible, trausparent soarce of information that

clearly communicates what we know and don’t know about

chemicals on the marker. TSCA reform can enhance the ability
of companies to build and maintain the value of their brands by
avoiding chemicals of concern and selecting safer alternativi

SBimply put, it's time for a change. We have a

very clear to think iy about human
health and take responsibility to move that agenda
forward. When two thirds of consumers of the
American public are concerned about their human
health, it is very clear we need to act and behave
differently. It's time to reform the weak and
outdated Toxic Substances Controf Act.

John Replogle, President & CEOQ, Seventh Generation

G ire groater from o of

of high concern in products,

This Federal policy requirement will directly address a signifi-
cant barrier to implementing green chemistry at the user level:
the lack of information on the chemical constituents in products.

&. Promote safer altermnatives.

Green chemistry research should be prioritized and policy
incentives developed by the federal government to promote

and facilitate the use of safer chemicals over those with known
health hazards. All too often the movement away from chemicals
of high concern is impeded by the lack of safer alternatives
By fostering the development of green chemicals we invest in
ainable husinesses, safer jobs and healthier products for
SCA

sust
Americans. Together, these elements of comprehensive "
reform will create an effective and trusted regulatory system

that enhances the value of products across their supply chain.

* On the benefits to downstream users of chemicais policy reform. see: ChemSec, 2005, What we Need from REACH: Views on the Proposal for

a New Chernical Legislation within the EU, www.chemsec.org/images/stories,

Accessed October 15, 2009.

For more information arid resources: |

ChemSec, ‘What_we_need_from_REACH.pdf.
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Mr. SHIMKUS. The gentleman’s time expired. The Chair now rec-
ognizes Mr. Roger Harris. You are recognized for 5 minutes. Wel-
come.

STATEMENT OF ROGER T. HARRIS

Mr. HARRIS. Chairman Shimkus, good morning Ranking Member
Tonko, and members of this subcommittee, I appreciate this oppor-
tunity to testify. My name is Roger Harris. I am President of Pro-
ducers Chemical Company, and I am here today on behalf of the
National Association of Chemical Distributors for which I currently
serve as Chairman of the Board. NACD supports TSCA reform and
believes the discussion draft is a significant step forward.

Producers Chemical is a small business located near Chicago
that generates approximately $20 million in annual revenue and
employs 25 workers which is an average-sized NACD member.
Chemical distributors are a critical link in the industrial supply
chain. The typical distributor buys chemicals in bulk, breaks them
down into smaller packaging, in some cases blending them, and
then delivers them to an estimated 750,000 industrial customers.
Our customers turn these chemicals into products like paints and
coatings, cosmetics, food and pharmaceuticals and numerous other
products that are essential to our everyday lives.

NACD members make deliveries every 7 seconds while maintain-
ing a safety record that is twice as good as all manufacturing com-
bined. NACD members are leaders in environment health, safety
and security through implementation of NACD’s Responsible Dis-
tribution program, a third-party verified management practice sys-
tem established in 1991 as a condition of membership. We would
welcome the opportunity to discuss with you why we take Respon-
sible Distribution so seriously.

I will briefly discuss several issues in my written remarks to
make clear we support the draft’s approach and spend the rest of
my time on the testing and reporting provisions which, with some
very important clarifications, would also be positive steps forward.

By allowing States to regulate chemicals until EPA has taken ac-
tion and making clear that citizens may still have their day in
court if they have suffered damages because of another’s actions,
the draft’s preemption provision strikes the right balance and im-
proves on the Senate version. Likewise, the draft protects confiden-
tial business information which is critical to innovation and com-
petitive markets while ensuring emergency responders and doctors
have access to lifesaving information.

The draft also creates a 1-year guidance deadline that will prod
EPA to action and prioritizes chemicals as high or low to focus
EPA’s resources on substances of the highest concern.

We also have some suggestions. Under the existing statute, the
EPA has been limited in its ability to order testing of chemicals
and mixtures. Under Section 4 in the draft EPA is given signifi-
cantly enhanced authority to require testing. That authority is
guided by Section 4(b) requiring the Administrator to issue a State-
ment of Need. We fully anticipate EPA’s primary focus would ap-
propriately be on chemicals in commercial, not the millions of mix-
tures.
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Nevertheless, we recommend that the introduced bill specifically
clarify Section 4(b) so that if the Administrator were to require
testing of a mixture, she explain her Statement of Need why test-
ing only the chemicals comprising the mixture, rather than the
mixture itself, is either infeasible or provides insufficient informa-
tion.

This would keep the focus on the chemicals of concern rather
than on millions of mixtures, reduce unneeded testing and would
place no additional hindrance on EPA in carrying out this section.

NACD strongly supports a risk-based approach to chemical man-
agement, which means EPA needs information not only about haz-
ards but exposures under chemicals and intended conditions of use.
Currently manufacturers and importers are required to provide
that but often do not know the end uses of the products. We agree
with the testimony in your last TSCA hearing that to accomplish
the aim of a risk-based regulatory scheme the law should expressly
allow the Agency to collect necessary use-related information from
downstream processors who are formulators of consumer and in-
dustrial products. At the same time, reporting obligations should
not simply be shifted to distributors who do not manufacture the
end-use products but are simply the middleman in the chemical
supply chain for thousands of products. But the draft is unclear on
its requirements. We recommend clarifying that EPA has the au-
thority to require the information from downstream processors who
are formulators of consumer and commercial products but also ex-
plicitly state EPA should minimize duplicative reporting under this
section. Downstream formulators have the best understanding of
how they use the chemicals they buy from us.

Requiring upstream distributors to report who have sometimes
thousands of different industrial customers would generate massive
amounts of paperwork and get little useful information for the
EPA. If duplicative reporting were required of our companies,
which average 26 employees, we estimate that more of a third of
the overall reporting burden would fall on our sector alone.

Lastly, current law does not define small processor. While not a
significant issue under existing law, it will become extremely im-
portant for small business in numerous industry sectors under ex-
panded reporting provisions. That definition should reflect the nor-
mal definitions of a small business as outlined by the Small Busi-
ness Administration.

Thank you very much for your time and attention.

[The prepared statement of Mr. Harris follows:]
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Testimony of Roger Harris
On behalf of the

National Association of Chemical Distributors

Before
The House of Representatives
Subcommittee on Environment and Economy
Of the Committee on Energy and Commerce

“Discussion Draft of the Chemicals in Commerce Act of 2014”

Chairman Shimkus, Ranking Member Tonko, and members of this subcommittee, | appreciate
the opportunity to testify before you today on the discussion draft of the Chemicals in
Commerce Act of 2014 (CICA). My name is Roger Harris and | am President of Producers
Chemical Company. | am here on behalf of the National Association of Chemical Distributors
{NACD), for which | currently serve as chairman of the board. NACD supports Toxic

Substances Control Act (TSCA) modernization and believes the Chemicals in Commerce Act of
2014 discussion draft is thoughtful and a significant step towards the enactment of sensible
chemicals management policy. | am here today to commend you for addressing this important
issue, to highlight key improvements to existing law contained in this draft and to offer several
suggestions.

Producers Chemical is a small business located near Chicago, Hllinois, that generates
approximately 520 million in annual sales, employs 25 workers and sells approximately 40
million pounds of chemicals a year. We are active in our local community and have a mutually
constructive and cooperative relationship with our local officials. While | am justifiably proud of
the work my company does every day, it is not unique within our industry. The typical NACD
chemical distributor generates sales of $26 million, employs 26 employees and operates on low
margins, A significant portion of these companies are also multi-generational, family run
businesses.

Chemical distributors are a critical link in the industrial supply chain. The typical distributor buys
chemicals in butk from manufacturers, transports them domestically by rail or truck to our
facilities, breaks them down into smaller packaging, in some cases blending them, and then
transports them by truck to an estimated 750,000 industrial customers. Our customers turn
these chemicals into a diverse array of products like paints and coatings, fabrics, carpeting,
cosmetics, food, pharmaceuticals and numerous others that are essential to our everyday lives.
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We serve a highly specialized and essential function in the chain of manufacturing our nation’s
goods. Our industry is the predominant supplier of chemicals to small industrial businesses
around this nation. Our existence and the health of our industry ensure hundreds of thousands
of small industrial users and manufacturers are able to operate and produce necessary
products for the nation’s end-users.

The National Association of Chemical Distributors was founded in 1971. Health and safety are
not mere buzz words in our industry. They are a critical part of the foundation of our culture.
NACD’s more than 400 members make deliveries every 7 seconds while maintaining a safety
record that is twice as good as all manufacturing combined. NACD members are leaders in
health, safety, security, and environmental performance through implementation of NACD's
Responsible Distribution® program, a third-party verified management practice system
established in 1991 as a condition of membership. We are proud of this industry-leading
program, and we would welcome the opportunity to meet with and talk to you and your staff
about why we take continuous improvement through Responsible Distribution so seriously.

Today, | would like to discuss positive aspects of the discussion draft related to preemption,
confidential business information, deadlines, prioritization, testing, and reporting. For the last
two issues, | will also offer recommendations to clarifying these provisions that are of high
importance to my industry.

Preemption:
As has been thoroughly explored by this subcommittee, current federal law has failed to

provide a workable national framework to assess the safety of chemicals. As a result, successful
or ongoing efforts to impose chemical restrictions at the state level have been initiated to fill
the gap. This fragmented approach is equally unworkable. NACD supports congressional action
to develop a federal approach that minimizes the need for state laws and ensures potentially
conflicting state approaches do not interfere with national markets.

if the U. S. Environmental Protection Agency (EPA) has acted, it does not make sense to allow a
state to take contradictory action. While preemption is needed, however, it is equally critical
states are not hamstrung in their efforts to regulate chemicals in instances where the EPA has
not acted. This discussion draft appropriately strikes a balance between these important
interests.

Under the draft, when EPA has taken action, such as requiring information or concluding a
chemical is safe for its intended use, it preempts related state action. This is of fundamental
importance in maintaining national markets and retaining business support for reform. But the
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CICA discussion draft balances this preemption by preserving the authority of states to take
action on chemicals until EPA determines the chemical is not likely to cause an unreasonable
risk or promulgates a rule restricting the chemical.

Similarly, in an improvement from the language of the Senate bill, this discussion draft makes
clear it does not “preempt any cause of action under State law for damages....” Hopefully, this
clarification eliminates what has been a distracting controversy as to whether the intent of this
legislation is to bar private rights of action, a major concern of the trial bar.

Confidential Business Information:

Confidential Business Information (CBI) is a foundation of innovation in much of our economy.
The health of many of our businesses as well as our customers’ businesses is supported by the
protection of proprietary information. The CICA discussion draft accomplishes the goal of
maintaining the confidentiality of proprietary information in the marketplace while ensuring
the EPA has the information it needs to make decisions as well as providing needed access to
CB1 by those with a legitimate need for the information who are required to keep it
confidential. While this draft expands upon the exceptions under the Senate bill, extending to
emergency responders and doctors with an urgent need are reasonable expansions that serve a

legitimate purpose without unduly endangering CBL.

Deadlines:

This draft represents an improvement over the Senate version in its establishment of deadlines
for policies, procedures and guidance from EPA. Established deadlines will encourage greater
confidence from industry and the public that EPA will promptly implement the law, whichis a
key element of reform.

Prioritization:

Similar to the Senate version, although with some differences, the CICA discussion draft
requires the EPA to assign chemicals as high or low priority for review and action. Prioritization
is critical in that it focuses EPA resources on the substances of highest concern, provides
business more certainty for low priority chemicals and provides a clearer picture of the
immediate efforts necessary to imptement the law.

Testing: The discussion draft helps solve an important flaw contained in the existing statute
related to testing in which EPA has arguably been effectively limited in its ability to order
testing. Under Section 4(a), EPA is provided significantly enhanced authority to require testing
of chemicals and mixtures, but that authority is guided by Section 4(b) requiring the
Administrator to issue a Statement of Need. Under this enhanced authority, we fully anticipate
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the primary focus will appropriately be on chemicals in commerce, not mixtures — of which
there are millions. Nevertheless, we recommend the introduced bill specifically clarify Section
4{b) so that, if the Administrator were to require testing of a mixture under 4{a}, she explain in
her Statement of Need under Section 4{b) why testing ‘only the chemicals comprising the
mixture’ rather than ‘the mixture itself’ is either infeasible or provides insufficient information.
This clarification would keep the focus on the chemicals of concern rather than on mixtures,
reduce unneeded testing and avoid unnecessary burdens on government resources and the
industry. We believe this clarification would place no additional hindrance on EPA in carrying
out this section.

Reporting:

NACD supports a risk-based approach to chemical management. To implement a risk approach
effectively, EPA needs appropriate information to evaluate both hazards and exposures under
chemicals’ intended conditions of use. Under current law, manufacturers and importers bear
the responsibility to provide use and exposure information to EPA, but that is often guesswork
on their part because they frequently do not know the end uses of the products. We agree with
previous testimony before this subcommittee that, to accomplish the aim of establishing a risk-
based regulatory scheme, the amended statute should expressly enable the Agency to collect
necessary use-related information from downstream processors who are formulators of
consumer and commercial products.

At the same time, the reporting obligation should not simply be shifted to distributors, who do
not manufacture the end-use products, but are simply the middlemen in the chemical supply
chain for tens of thousands of products.

We recommend language in the draft be clarified to make clear EPA has the authority to
require the information from downstream processors who are formulators of consumer and
commercial products. But in so doing, it is critical that the draft explicitly state EPA should
minimize any duplicative reporting of information under this section. Downstream formulators
have a good understanding of how they use the chemicals they buy from us; distributors do
not. Imposing this reporting burden on distributors, many of whom have hundreds or
thousands of different industrial customers, would become a financial drain on these
companies while yielding little or no additional useful information for EPA.

Let me be clear: it is entirely appropriate for our industry to be heavily regulated. But when half
of our companies have 26 employees or fewer in a low margin business, it is critical those
regulatory burdens are meaningful for these companies to comply and stay in the black. If
duplicative reporting were required of our companies, we estimate more than a third of the
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overall Section 8 reporting burden would fall on our sector alone. Clarifying the term would not
eliminate our burden completely, but would reduce it to those instances where we have
meaningful information to provide.

For purposes of reporting, the small processor definition under TSCA should mirror the normal
meaning under the North American Industry Classification System and these companies should
be allowed to provide information voluntarily but should not be mandated to do so. While not a
significant issue under existing law, it will become very important for small businesses in
numerous industry sectors under expanded reporting provisions.

Small processor has not been defined under current TSCA, but EPA has treated the term on two
occasions as identical to that of a “small manufacturer,” which is a fundamentally different
business model. Processors differ greatly and even processors many times smaller than my
company would fail to qualify for the small business exemption under the current small
manufacturer definition.

Mr. Chairman and Ranking Member Tonko, thank you again for allowing me to testify today
before this subcommittee on behalf of NACD. | hope | have provided a helpful perspective on
the Chemicals in Commerce Act of 2014 discussion draft and the critical issues as they relate to
the chemical distribution industry.
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Mr. SHIMKUS. Thank you. And now I would like to recognize Mr.
Michael Belliveau. You are recognized for 5 minutes.

STATEMENT OF MICHAEL BELLIVEAU

Mr. BELLIVEAU. Thank you, Mr. Chairman, Ranking Member
Tonko
Mr. SHIMKUS. Again, yes. Let us make sure that the mike is

Mr. BELLIVEAU. There we go. The green light is on.

Mr. SHIMKUS. Just check our transcriber. If he is happy, every-
body is happy.

Mr. BELLIVEAU. Chairman Shimkus, Ranking Member Tonko,
members of the committee, thank you for this opportunity to testify
today. My name is Mike Belliveau. I am the Executive Director of
the Environmental Health Strategy Center, a public health organi-
zation, and serve as senior advisor to Safer Chemicals, Healthy
Families, a national coalition.

I appreciate the efforts of this committee to work for TSCA re-
form. I have spent many hours over the last decade working to-
ward the same goal, and it is worthy of achieving. Unfortunately,
the Chemicals in Commerce Act as drafted, like its Senate counter-
part, would endanger public health. In its quest for meaningful
TSCA reform, the discussion draft takes two steps forward but 12
steps backwards. Those 12 fundamental problems with the draft
legislation are detailed in my written testimony. They include
rollbacks in existing TSCA authority, retention of fatal flaws in
current TSCA and aggressive overreach that would chill other
needed protections.

Now, let me illustrate just a few of the worst features of this bill
draft by way of example. Imagine your family at home after a long
day. Your kids or your grandchildren are jumping up and down on
the couch. Your pregnant daughter or niece plops down and curls
up to rest on the couch, very normal activities, each of which sends
a puff of invisible dust into the air that is laden with flame-retard-
ant chemicals that come from the couch. Those chemicals can be
measured in the bodies of your family members, and scientists
have shown that those chemicals disrupt thyroid hormones and can
harm the developing brain.

Now, the House draft fails to protect those vulnerable popu-
lations including pregnant women and children. It requires that
when a safety determination is made that such groups be consid-
ered but does not explicitly require that the chemical be found to
be safe for those vulnerable populations. Consideration is not
enough. Protection of the health of pregnant women and children
should not be optional. It should be mandatory.

Now, coming back to couches, Dr. Heather Stapleton, a chemistry
professor at Duke University, has analyzed the flame-retardant
chemicals added to couch cushions. Based on her research, your
couch falls into one of two groups based on its age. If you bought
the couch more than 10 years ago, it likely contains Penta, one of
the PBDE flame retardants. These chemicals don’t break down in
the environment. Now, the House bill retains TSCA’s flawed, un-
reasonable risk standard and includes the same onerous or similar
onerous burdens in current TSCA that prevented EPA from ban-
ning asbestos. Applied to Penta 10 years ago, EPA would not have
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been able to restrict this flame-retardant chemical in couches for
the same reason.

The House bill would also roll back existing authority to regulate
chemicals in consumer products like couches. It makes it more dif-
ficult to regulate significant new uses of chemicals. This is in direct
response to EPA’s proposed actions on the chemical cousin of Penta
known as Deca. It also would prevent and take away EPA’s author-
ity to regulate the disposal of old couches, even though they likely
pose significant risks of health.

The bill also violates states’ rights from day one of enactment of
the law. More than 1,600 chemicals would be taken off the table.
States would be preempted immediately. It would get worse over
time. States would not be able to collect information on flame
retardants and chemicals.

Now, if you have one of the newer couches, it contains some
other chemicals that have not been adequately tested, including a
new chemical that EPA let into the market mistakenly called TBB.
Under the House draft, it would make it easier for hazardous new
chemicals to enter into the market, and it would make it more dif-
ficult to require testing of those chemicals or their effects over the
environment and public health. Similarly, it would maintain grand-
fathered confidential claims without justification.

Now, I have spent over the last 4 years or so more than 1,000
hours sitting across the table with chemical manufacturers, includ-
ing Ms. Deford, including flame-retardant manufacturers, including
consumer product manufacturers, including big box retailers, all
discussing our common interest in TSCA reform. Unfortunately,
this draft bill does not reflect that dialogue. It will not restore con-
sumer confidence in the safety of chemicals in everyday products.
Just the opposite. The bill in fact is far outside the mainstream of
the chemical management policies in place today in major U.S. cor-
porations, in many States, among our trading partners and inter-
nationally. This unfortunately can’t be considered a serious start-
ing point for meaningful TSCA reform.

The good news is that like other stakeholders, we are ready to
roll up our sleeves and develop a consensus approach that is fea-
sible that would protect public health and the environment, and we
look forward to the opportunity to work with you toward that end.
Thank you, Mr. Chairman.

[The prepared statement of Mr. Belliveau follows:]
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President and Executive Director of the Environmental Health Strategy Center
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before the Subcommittee on Environment and the Economy, House Energy and Commerce Committee

March 12, 2014

| direct the Environmental Health Strategy Center, a nonprofit organization that promotes human health
and safer chemicals in a sustainable economy, and serve as Senior Advisor to the Safer Chemicals,
Healthy Families coalition. | have an environmental science degree from MIT and thirty-five years
experience on chemicals management issues in California, Maine and nationally. For the last decade,
I've worked with many other stakeholders toward achieving reform of the Toxic Substances Control Act

of 1976 (TSCA). | appreciate the efforts of this Committee in pursuit of that same goal.

Unfortunately, the Chemicals in Commerce Act as drafted, like its Senate counterpart the Chemical
Safety Improvement Act {CSIA), would endanger public health and the environment, if enacted. Among

the many problems with the proposed TSCA reform legislation are the following:

1. The House bill abandons the consensus for a health-based safety standard
Both bills fail to protect pregnant women and children from toxic chemicals
Both bills roll back current law: Many chemicals will remain untested

Both bills roll back current law: Weakening the review of new chemicals

The House bill rolls back current law on chemicals in consumer products

Both bills fail to require expedited action on chemicals of high concern

Both bills set aside thousands of chemicals as “low priority” without safety data

Both bills maintain an onerous burden on EPA to restrict existing chemicals

© e NP v s w N

Both bills violate States’ rights to protect their citizens from toxic chemicals
10. Both bills maintain a veil of secrecy over critical chemical information
11. Both bills lack adequate deadlines and resources to drive serious progress

12. Both bills restrict EPA’s ability to timely exercise its scientific judgment

if the Committee remains committed to the goa!l of restoring public confidence of the safety of
chemicals in commerce, then considerable effort will be needed to overcome the fundamental flaws of

this bill, A fresh start based on past stakeholder dialog would offer a more fruitful path to TSCA reform,
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Chairman Shimkus, Ranking Member Tonko and members of the Committee, thank you for this
opportunity to testify today. My name is Michael Belliveau. | am the President and Executive Director
of the Environmental Heaith Strategy Center, a national nonprofit organization that promotes human
health and safer chemicals in a sustainable economy, headquartered in Portland, Maine. 1aiso serve as
Senior Advisor to Safer Chemicals, Healthy Families, the national coalition of more than 350
organizations working to protect American families from toxic chemicals. | hold an environmental
science degree from the Massachusetts Institute of Technology. | have thirty-five years of experience
working on chemicals issues at the state and national levels, including twenty years based in California.

For the last decade, I've worked with many other stakeholders toward achieving reform of the
Toxic Substances Control Act (TSCA). | appreciate the efforts of this Committee to pursue the same goal.
Unfortunately, the Chemicals in Commerce Act as drafted, like its Senate counterpart the Chemical
Safety Improvement Act (CSIA}, would be disastrous for public health and the environment, if enacted.

The House Discussion Draft would roll back existing TSCA authority on new chemicals, chemicals
in products, and testing of chemicals, which are among the few areas where the U.S. Environmental
Protection Agency (EPA) has been able to make limited progress using outdated policy tools. The House
bill would also maintain the most universally recognized fatal flaws of TSCA, including an unworkable
cost-benefit standard that prevented EPA action on asbestos, failure to ensure the safety of vulnerable
populations, and unjustified secrecy about chemicals. Reaching further, the House bill would preempt
states’ rights to regulate product safety and set aside potentially thousands of so-called “low priority”
chemicals without adequate safety data to justify placing thern off limits to future scrutiny.

The House bill finds that “public confidence in the Federal chemical regulatory program is
important.” §2{a)(3)." Yet rather then restoring public confidence, the bill would further undermine it.

The House bill lies so far outside the mainstream of chemicals policy in the private sector, in the states,

! Citations are to the TSCA sections amended by the draft Chemicals in Commerce Act, unless otherwise indicated.
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among our trading partners and internationally, that the draft legislation cannot be considered a serious

TSCA reform proposal. Unfortunately, the Senate bill contains most of these same fundamental flaws,

1. The House Bill Abandons the Consensus for a Health-Based Safety Standard

The lack of a health-based safety standard has plagued the implementation of current law. In
Corrosion Proof Fittings, the court held that £EPA had failed to adequately assess costs and benefits in
determining that asbestos posed an unreasonable risk of injury to human health.” Even though asbestos
is a known human carcinogen that kills an estimated 10,000 Americans per year,® EPA’s proposed
asbestos restrictions were thrown out. This decision chilled EPA’s ability to protect public health from
dangerous chemicals. Even the chemical industry joined the growing consensus for health-based TSCA
reform, stating that: “the benefit of chemicals being evaluated, the costs of methods to control their
risks, and the benefits and costs of alternatives ... should not be part of (EPA’s) safe use determinations.®

However, the House discussion draft contains no definition of or requirement to meet an
explicit safety standard. Instead, it abandons the consensus call for a risk-based approach by applying
the current TSCA test of whether a chemical presents an "unreasonable risk.” §6(b). The courts have
held that this standard triggers an upfront cost-benefit analysis rather than protection of human health
and the environment as the primary consideration in making a "safety” determination.

The House bill’s archaic embrace of the failed “unreasonable risk” standard has profound
implications. For new chemicals, it means that EPA must consider costs and benefits before requiring
testing to determine potential dangers or imposing conditions on chemical use. §5{c}{3). It means that
even in the absence of adequate data, EPA can set aside a chemical as “low priority” because the cost

associated with potential regulation is perceived to be greater than the benefits. §6{a){1}{C). Under the

 Corrosion Proof Fittings v. EPA, 947 F. 2d 1201 - Court of Appeals, 5™ Circuit {1991)
* EWG Action Fund, Deaths from Asbestos-related diseases, hitp://www.ewg.org/asbestos/facts/fact1.php#tablel
* american Chemistry Council, 10 Principles for Modernizing TSCA, August 2009
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“unreasonable risk” standard, “making safety determinations” for all high priority chemicals amounts to
false advertising. §6(b}. Instead of ensuring the public that the chemical is “safe” for its intended uses,

the real message will be that the chemical is “safe enough,” given the costs and benefits to the industry.

2. Both Bills Fail to Protect Pregnant Women and Children from Toxic Chemicals

Everyone recognizes that TSCA's failure to require EPA to determine the safety of hazardous
chemicals to which Americans are routinely exposed is one of the greatest shortcomings of current law.
Credible scientific evidence consistently shows that certain groups are inherently more susceptible
and/or more exposed to chemicals, including pregnant women, children, communities of color, workers
and others. Federal law needs to explicitly apply a safety standard to protect vulnerable populations.

Although both the House and Senate bills require EPA to make safety determinations for an
unspecified number of high priority chemicals over time, the legislation fails to require that the chemical
be found to meet the safety standard for all vulnerable populations. 1t's not enough to define and
analyze “potentially exposed populations.” §3(12), §6(c){3). Unless EPA is explicitly required to apply a
health-based safety standard to vulnerable populations, and to determine whether a chemical is safe for
those most vulnerable, then protecting the health of pregnant women and children will not be assured.
Unless the House bill is revised, such vulnerable groups can be legally, and too readily, ignored. EPA
could simply decide that the serious health risk to vulnerable populations is not “unreasonable,”
considering the lower population-wide risks and the costs to industry of protecting the most vulnerable.

Under other authorities, the federal government has protected young children from exposure to
lead dust from old paint and pregnant women from methylmercury in fish. A group of toxic chemicals
known as phthalates illustrate the need to explicitly protect vuinerable groups under TSCA. Congress
previously banned six phthalates from use in toys and the European Chemicals Agency will phase-out all

uses of four phthalates in 2015. Yet American women of childbearing age continue to be significantly
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exposed to phthalates. The strongest scientific evidence from human health studies shows that
pregnant women exposed to the highest levels of phthalates give birth to children with higher rates of
birth defects of male sex organs, learning and behavioral problems, and asthma and allergies. When a
revised TSCA requires EPA to determine the safety of phthalates, the safety of pregnant women and
children should be a guarantee, not an option.

Neither bill requires EPA to follow the National Academy of Sciences’ recommendations on
risk assessment, including the importance of considering aggregate risks of exposure to the same
chemical from multiple sources, as weil cumulative risks from simultaneous exposure to multiple
chemicals and other risk factors.” Without adhering to modern principles of risk assessment, EPA’s
safety determinations, when they are able to make them under the constraints of the House bill, will

likely be “wrong,” that is they won't be fully protective of the health of vulnerable populations.

3. Both Bills Roll Back Current Law: Many Chemicals Will Remain Untested

The Government Accountability Office and others have decried the lack of adequate data on the
health hazards of and exposures to most chemicals in commerce. EPA has required testing of chemicals
for only about 200 of the 62,000 chemicals ‘grandfathered in” when TSCA was signed into law in 1976,
and fewer than 15% of new chemicals have adequate health and safety data.’ The large number of
poorly tested chemicals in everyday products alarms parents nearly as much as the known hazardous
chemicals that are still in widespread use.

Arguably, the correct policy response would be to require chemical manufacturers to provide
minimum data setskfor all chemicals, sufficient at least for screening leve! assessments of hazard,

exposure and risk, That's the policy principle embodied in the 2007 REACH legislation in Europe, which

5 National Academy of Sciences, Science and Decisions: Advancing Risk Assessment, August 2009
61.S. Government Accountability Office, CHEMICAL REGULATION: Options Exist to Improve EPA’s Ability to
Assess Health Risks and Manage Its Chemical Review Program, GAO-05-458, june 2005

21



73

warns of “no data, no market,” and is similar in principle to the data requirements now imposed by
Walmart and Target, among others, who are requiring suppliers to provide information on chemicals.

Paradoxically, however, the House discussion draft, like the Senate bill, would actually greatly
weaken EPA's current authority to require testing of chemicals. Under current law, EPA can require
testing of any chemical, if the chemical may present an unreasonable risk or it's a chemical produced in
substantial quantities that may result in substantial environmental releases or significant human
exposure, TSCA §4(a)(1). Both bills significantly narrow that broad chemical testing authority, EPA could
only require testing of chemicals when information is needed to perform a safety determination or to
ensure compliance, based on a finding that an existing chemical results in an unreasonable risk (or a
new chemical will likely result in an unreasonable risk). §4{a}(1). The bills shrink the chemical universe
for testing to a small portion of the thousands of poorly tested chemicals to which people are exposed.

Even when testing is warranted, the proposed legislation creates new burdens that EPA must
meet before it could justify a new testing requirement. EPA must first consider all available information,
including exposure potential and screening level hazard and exposure information, and if insufficient
may require that by rule, before requiring new testing on chemicals. §4(a)(3), (a)(4), (a)}(5)

The legislation does allow EPA to issue an order to require testing, a less burdensome hurdle
than the full rulemaking required by current TSCA. §4(a)(2). However, that authority is immediately
diminished by an extensive, onerous, and upfront justification that EPA would have to make before it
could use its new order authority, rather than a rulemaking, to require chemical testing, §4(b)

The bottom line: the House bill would keep Americans in the dark about health hazards and

exposures for the vast majority of chemicals in commerce today. Just like in the recent Elk River
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chemical spill where no data were available on the hazards of MCHM,’ the Chemicals in Commerce Act

would keep Americans guessing about the dangers of the many untested or poorly tested chemicals,

4. Both Bills Roll Back Current Law: Weakening the Review of New Chemicals

Under current TSCA §5(e), EPA may restrict manufacturing of new chemicals pending the
development of testing information, if the new chemical may present an unreasonable risk to human
health and the environment or will be produced in substantial volumes and have substantial
environmental release or significant or substantial human exposure. Most new chemicals lack adeguate
data to make that determination, minimum data sets are not required, and EPA has only 30 days to
complete its initial review before manufacturing of the new chemical can begin. However, EPA has
often mustered its limited TSCA authority to enter into negotiated consent agreements with chemical
manufacturers that require additional testing, worker protections, restrictions on environmental
releases and pollution control equipment for new chemicals.?

The Chermicals in Commerce Act would significantly curtail EPA’s authority to review and
regulate new chemicals. Both the House and Senate bills raise the bar higher before action can be
taken, requiring EPA to determine whether or not the chemical is likely to result in an unreasonable risk
of harm to human health and the environment. §5(c}(3). Further, because of the lack of a health-based
safety standard in the House bill {see #1 above}, EPA must now weigh costs and benefit factors before
taking action on a new chemical under the House bill.

Both bills further limit EPA’s authority to require testing of new chemicals that lack sufficient

data to determine whether or not they are “likely” to present an unreasonable risk. This roll back

7 Richard Denison, Failed TSCA collides with the real world in West Virginia chemical spill this week, January 11,
2014, http://blogs.edf.org/health/2014/01/11/failed tsca-collides-with-the-real-world-in-west-virginia-chemical-
spill-this-week/#more-2891

® U.S. Environmental Protection Agency, New Chemical Consent Orders and Significant New Use Rules {SNURs},
hitp://www.epa.gov/oppt/newchems/pubs/cnosnurs.htm
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eliminates EPA's ability under TSCA §5(e) to block manufacturing of the chemical until such additional
testing information is developed. Under the House bill, in evaluating a new chemical during the 90-day
pre-manufacturing review period, if EPA determines that additional information is needed to make an
“unreasonable risk” determination, the agency can request that the manufacturer submit such
additional information. §5(c}(2){B). EPA can extend the review period for the development of additional
information but only “by agreement with the submitter.” §5{c}{2}{B}ii). If the submitter is not
cooperative, it is free to submit a notice of commencement of manufacture pursuant to §5(c){4) unless
EPA determines that the chemical is “likely” to present an unreasonable risk. But if data are inadequate

to support such a determination, the new chemical enters commerce with poorly understood hazards.

5. The House Bill Rolls Back Current Law on Chemicals in Consumer Products

Parents are concerned about the safety of products and alarmed by credible scientific reports
that indicate that consumer products are a major source of toxic chemical exposure. Under existing law,
EPA has considerable authority to regulate chemicals in “articles,” which is the TSCA term for consumer
products. For existing chemicals, EPA can restrict a particular chemical use, require an article to be
accompanied by warnings and instructions, or regulate the disposal of an article containing a chemical.
TSCA §6{a)(2}, {a)(3), (a)(6).

Current law aiso provides EPA with similar authority to restrict uses or disposal of new chemicals
and significant new uses of chemicals, including chemicals in articles. TSCA §5{e). When a new chemical
of uncertain safety is introduced into commerce, or an existing chemical is "voluntarily" phased out due
to scientific concern and public outcry, EPA often uses its current authority to issue a Significant New
Use Rule (SNUR), which is a rule that requires any new uses of that chemical to be reported to EPA so
that the agency can evaluate whether to impose restrictions. TSCA §5(a){1){B). Historically, EPA has

used its discretion to exempt articles from SNURs. However, in recent years, EPA has increasingly
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recognized that for many chemical substances the greatest risks to human health and the environment
result when toxic chemicals escape from consumer products during their use and disposal.

The proposed Chemicals in Commerce Act would make it significantly more difficult for EPA to
restrict new uses of chemicals in products, Before EPA could adopt a SNUR that included articles, EPA
must determine in advance whether the targeted chemical in the specific product may pose an
unreasonable risk, and determine that the risk cannot be addressed adequately through requirements
placed on the chemical substance rather than on the article. §5(a){3). The first requirement creates a
Catch-22, since EPA needs the notifications to determine whether there may be an unreasonable risk.
But, in order to adopt the rule to require the notifications, EPA must first determine thatan
unreasonable risk may resuit. The second requirement discourages EPA from regulating new uses of
toxic chemicals in articles, even though the products may result in a major source of chemical exposure.
The House bill invites industry lawsuits alleging that EPA has not met its steep new burden of proof.

This provision of the Chemicals in Commerce Act seems aimed directly at reversing EPA’s
growing refiance on SNURs to address legitimate and growing concerns about chemicals in consumer
products. in 2012, EPA proposed a SNUR that would require notification of new uses of Deca, the widely
used PBDE flame retardant, in articles.” This proposed rule followed an announcement by chemical
manufacturers they would phase out production of Deca by December 31, 2013, EPA proposed that any
new uses after that date, including the import of articles containing Deca, must be reported to EPA. This
SNUR has not yet been finalized. Last year, EPA adopted a final SNUR that also regulated chemicals in
articles.™® That SNUR requires notification of any new uses of specified perfluorinated chemicals {PFCs)
when used as stain repellants on carpets. This follows a voluntary agreement negotiated with DuPont
and other chemical manufacturers to reduce their production of PFOA and related €8 PFCs. Under the

SNUR, any person who manufactures or imports carpets containing the specified PFCs must first notify

® 77 Fed. Reg. 19862 (April 2, 2012}
078 Fed. Reg. 62443 (Oct, 22, 2013)
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EPA of their intended new use. That will provide EPA with time to determine whether the use of the
chemicals, which are persistent, bioaccumulative and toxic, may pose an unreasonable risk to human
health and the environment and should be restricted.

As with SNURs, the House bill also restricts EPA’s ability to regulate existing chemicals in
articles. When EPA finds that an existing chemical results in an unreasonable risk, it can adopt rules to
restrict articles containing that chemical only where EPA “identifies specific types of articles that are, or
likely will be, in U.S. commerce” and determines that protecting against unreasonable risks requires
regulation of articles and cannot be accomplished only by regulating the restricted chemical. §6(f)(2).
EPA may be able to satisfy these criteria in particular instances but they will add more work to the
rulemaking process and discourage necessary action to protect the public from chemicals in products.

In another product-related roll back, the House bill wouid eliminate existing EPA authority to
restrict the disposal of articles containing chemicals of concern. When EPA finds that a chemical
presents an unreasonable risk to human health and the environment, TSCA authorizes various risk
management actions, including restrictions on the disposal of articles containing the chemical. TSCA
§6(a)(6). In a related TSCA authority, state governments are always authorized and can never be
preempted from regulating the disposal of articles containing a chemical. TSCA §18(a)(2)(B).

The House bill takes away both of those current authorities. EPA would no longer have in its
toolbox the authority under TSCA to restrict the disposal of articles containing a chemical that presented
an unreasonable risk. And states would no longer have explicit authority to regulate the disposal of
articles containing similar chemicals. Instead, the House bill would newly preempt states from
regulating the disposal of articles containing a chemical, whenever EPA names that chemical as a low
priority, completes a safety determination on a high priority chemical (even if it results in no action), or
if at any time in the past EPA has named that chemical in an order or rule, including the more than 1,600

SNURs that EPA has issued to date. §18(a}{1), (a)(2). (See aiso #9 below).

10
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If the House bill became law, then product and chemical manufacturers could never be held
financially responsible for collecting and safely managing the disposal of the millions of old couches
containing Penta, the now-banned, notorious PBDE flame retardant, even though they still pose serious
health and environmental risks. Reasonable restrictions on the recycling of old computers, TVs and
foam containing PBDEs could never be imposed, jeopardizing the health of recycling workers, consumers
of recycled materials, and the environment.

In addition, dozens of state product stewardship laws could be preempted or severely curtailed.
Many states are passing laws requiring product manufacturers to assume physical and/or financiat
responsibility for safely managing their products at the end of their useful life.’ Some of those products
contain toxic chemicals such as fead, PBDEs and petrochemicals. If any of those chemicals are touched

by a past or future EPA action, under the House bill those product laws could be overturned.

6. Both Bills Fail to Require Expedited Action on Chemicals of High Concern

Although the House and Senate legislation requires EPA to name an unspecified number of
chemicals as "high priority” for safety determinations {without specific deadlines to drive the priority
setting and decision making}, both bills fail to recognize a category of substances of very high concern.
Nor does the proposed legislation establish specific requirements for substances that are persistent
{long-lived in the environment), bicaccumulative {building up in the food web} and toxic, also known as
PBTs. Such PBTs as lead, methylmercury, PBDEs and PFOA have long been recognized as requiring
expedited action to reduce their use and exposures to the maximum extent practicable.

The failure of the legislation to accelerate solutions to chemicals of very high concern places
these TSCA reform bills well outside the mainstream of chemicals management policy in the private

sector, in the states, among our trading partners and internationally. Major multinational companies

" product Stewardship Institute, Extended Producer Responsibility State Laws as of January, 2014,
hitp://productstewardship.us/displaycommon.cfm?an=1&subarticlenbr=280
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like Nike and Walmart are phasing out chemicals of high concern in their supply chain based on
Restricted Substances Lists. More than thirty states has passed laws prohibiting specific uses of
mercury, lead, PBDEs, phthalates, BPA and other flame retardant chemicals. Under REACH, the
European Chemicals Agency will begin phasing out Substances of Very High Concern in 2015, except for
critical uses for which there are not yet safer alternatives or which raise extraordinary socio-economic
concerns. internationally, under the Stockholm Convention, Persistent Organic Pollutants {(POPs} must
be phased out in favor of safer alternatives. Such actions together represent the policy mainstream.
Any serious TSCA reform proposal would require expedited action on PBTs and other chemical

substances of very high concern, with a much lower burden on EPA to take protective action.

7. Both Bills Set Aside Thousands of Chemicals as “Low Priority” without Safety Data

The House and Senate bills dedicate inordinate attention to requiring EPA to affirmatively ferret
out “low priority” chemicals, at the expense of taking away limited resources from addressing “high
priority” chemicals. One can envision a new EPA Office of Low Priority Chemicals full of bureaucrats
wasting precious taxpayer doliars chasing down unimportant chemicals. But a far more insidious fate
will logically follow from the implementation of the proposed “low priority” provision.

The House bill requires EPA to designate all chemicals as either “high priority” or “low priority”
as soon as feasible, §6(a){1}, (8}{2). Since the Chemicals in Commerce Act does not contain a health-
based safety standard, substances can be listed as low-priority based on a combination of risk and
economic factors when EPA determines that a chemical is “not likely to result in an unreasonable risk of
harm to human heaith or the environment under intended conditions of use.” §6{a){1)(C). A chemical
could meet this standard where EPA concludes that a chemical’s benefits outweigh its risks or where, in
the absence of adverse health and safety data, the Agency determines that an unreasonable risk is not

“likely.” Further, low-priority substances “shall not be subject to a safety determination” and “shall be

12
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considered not likely to result in an unreasonable risk of harm to human health or the environment.”
§6(a)(5). States are also preempted from restricting any low priority substances. §18(a}{2)(A)(iv).

1t’s unclear whether EPA’s decisions on low priority chemicals can be challenged. High-priority
listings are deemed not to be final agency action subject to judicial review. §6{a}(10}. However, the
House bill is silent on whether low-priority listings are subject to judicial review. They are not explicitly
identified in the revised section 19 judicial review provisions. This is an important omission given the
ease with which EPA can make low priority listings and their preemptive effect on state regulation.

Thousands of untested or poorly tested chemicals like MCHM, which recently contaminated the
water supply of hundreds of thousands of West Virginians, are likely to be declared “low priority” under
both bills. Once EPA sets aside low priority chemicals, they can’t take a second look unless new
information appears. But where will those new data come from? Not from EPA-required testing. And

states could never act. Maybe that’s why low-priority is such a high priority for the chemical industry.

8. Both Bills Maintain an Onerous Burden on EPA to Restrict Existing Chemicals

Under the House bill, and similarly in CSIA, EPA remains shackled to a heavy burden that will
prevent timely, health-protective action on existing chemicals of high concern. The TSCA handcuffs on
EPA, which the court so clearly emphasized in Corrosion Proof Fittings, fully remain. Only some of the
words have been changed to protect the innocent from remembering EPA’s failed asbestos regulation.

Proponents have touted both bills’ removal of the TSCA requirement that any restrictions on
chemicals that may present an unreasonable risk be applied “using the least burdensome requirements”
to industry. TSCA §6(a). In Corrosion Proof Fittings, the court excoriated EPA for not exhaustively

evaluating all the risk management options for reducing asbestos risk and not choosing the one that was

demonstrably least burdensome to the industry.

13



81

The Chemicals in Commerce Act requires that EPA undertake a safety determination for all high-
priority chemicals and to regulate those chemicals found to result in an unreasonable risk. §6(b), §6(f).
However, as discussed above {see #1), since the safety determination under the House bill is based on
the unreasonable risk standard and not 2 health-based safety standard, the determination will likely
involve a weighing of health and economic factors. Thus, chemicals raising serious safety concerns could
be dropped from further action because their benefits are perceived to outweigh their risks.

Since a risk-based safety standard is absent from the House bill, there is no requirement that
restrictions imposed under section 6{f} be sufficient to assure the safety of the restricted chemical.
instead, the House bill imposes “least burdensome” type requirements on EPA under another name.
EPA would face an equally heavy burden to demonstrate that any chemical restrictions are
“proportional to the risks” of the restricted substance (i.e. do not impose burdens that are excessive in
light of the risks reduced); will result in “net benefits” (i.e. benefits that exceed the costs); are “cost-
effective” in reducing risks “compared to alternative requirements or restrictions” that the Agency
might adopt; prohibit or substantially prevent specific uses only where “technically and economically
feasible alternatives” are available and likely to be used and these alternatives “materially reduce risk to
health or the environment” compared to the restricted use; and provide “for a reasonable transition
period for implementation.” §6{f)(4).

The combination of these constraints will make it challenging for EPA to adopt chemical
restrictions and will impose analytical burdens on the Agency at least as great as under the current law.
Even though the House sponsors have played up the absence of an express requirement to select the
“least burdensome” alternative as an improvement in section 6, the hurdles that EPA must clear are

likely to be equally if not more onerous.

9. Both Bills Violate States’ Rights to Protect Their Citizens from Toxic Chemicals

14
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Existing law permits all state regulation of chemicals except for restrictions on chemicals where
EPA has imposed a testing rule under section 4 or restrictions under sections 5 or & that address the
same risk as the state regulation. In those limited cases, TSCA preempts state restrictions. Even so,
notwithstanding such federal action, TSCA always allows states to restrict disposal, ban use of a
chemical, co-enforce restrictions identical to federal rules, and take action under other federal laws.
TSCA provides for a waiver from federal preemption if states make a compelling case to EPA. TSCA §18.
Both the House and Senate bill would unravel TSCA's delicate balance between state and federal
authority to regulate chemicals. Both bills would preempt states from enacting or enforcing chemical
restrictions before EPA has taken a final action to protect public health and the environment. Both bills
would preempt states from restricting chemicals that EPA set aside as “low priority” even though such
decisions would be made without adequate data, using an extremely low “safety” bar. {See #7 above).
The new House bill, if it became law, would take this violation of states’ rights to new extremes
by preempting state chemical regufation much more severely than either CSIA or existing TSCA.
PREEMPTION OF STATE INFORMATION LAWS. Once EPA completes a safety determination or
imposed a restriction on any chemical, the House bill would preempt all existing and new state laws that
require chemical use reporting, alternatives assessments, toxics use reduction plans and goal, warnings
of exposure and other requirements to develop or submit information for that chemical. §18(a)(1). Asa
result, the House bill would gut state chemical policies in California, Washington and Maine (and those
proposed in several other states) that require chemical use reporting and alternatives assessments. The
bill would prohibit a state law or regulation that "requires the development or submission of
information™ .. "relating to a chemical substance, mixture or article and its intended conditions of use
with respect to which the Administrator has completed a safety determination.” That means that once
EPA completes a safety determination on a chemical, Washington state and Maine would be prohibited

from adopting or enforcing rules under existing state law that require product manufacturers to report
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which products they sell in the state contain that chemical, in what amount and for what purpose.
Maine would be prohibited from exercising its authority to require additional information to justify
continued use of that chemical. California and Maine would be prohibited from using existing state
authority to require product manufacturers to assess the availability of safer alternatives to that
chemical in specific product categories. Other states would be prohibited from adopting similar new
state laws that require chemical use reporting and alternative assessments,

The House bill would also gut state toxics use reduction laws in Massachusetts, New Jersey,
Maine and elsewhere. By the same provision as above, once EPA has completed a safety determination
on a chemical, none of these states could require a toxics use reduction plan or goals for that chemical.
The House bill would also savage California’s Proposition 65 warning requirements for exposures to
chemicals known to cause cancer or reproductive toxicity, which would be interpreted as information
requirements. By the same provision as above, once EPA has completed a safety determination, the
development of a Prop 65 warning could not be required or enforced.

PREEMPTION OF STATE RESTRICTIONS ON NEW CHEMICALS. The House bill would preempt
states from ever regulating a new chemical introduced into commerce under the new law. If either EPA
determines that a new chemical is not likely to result in an unreasonable risk under section 5{c)(3)}(B) or
if the 90-day pre-manufacture review period expires {or extended review period) during which EPA must
determine whether a chemical will likely result in an unreasonable risk, then a state is preempted from
prohibiting or restricting the chemical in any way. §18(a){2)(A)(i}, (a){(2)(B}. Since that covers all the
bases, there's no way a state could ever restrict or prohibit a new chemical introduced under the new
law, even if the chemical was later found to pose serious heaith or environmental risks.

PREEMPTION OF STATE RESTRICTIONS ON EXISTING CHEMICALS. The House bill would
preempt states from enacting or enforcing restrictions that are strictly health-based or precautionary,

once EPA makes a determination based on a cost-benefit analysis embedded in the “unreasonable risk”
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standard. In what at first impression seems 10 be a slight improvement over CSIA, the House bill's
preemption would kick in when EPA either determines that the chemical will not resultin an
unreasonable risk or when a rule or order is adopted based on a finding that the chemical will result in
an unreasonable risk {in contrast to CSIA, which would preempt states shortly after a chemical was
designated as a high priority chemical). §18(a}{2)(A)(ii), (iii). However, under the House bill, the safety
standard of "unreasonable risk" retains the cost-benefit analysis of existing TSCA and case law, rather
than being a strictly health-based standard, which CSIA is purported to be. Therefore, it’s more likely
under the House bill that EPA will determine that chemicals will not result in an unreasonable risk and
therefore no federal restrictions are needed, or that the chemical does result in unreasonable risk but
only token control measures are required. Under either scenario, states are preempted from restricting
those same chemicals on a strictly health-basis or precautionary basis.

RETROACTIVE PREEMPTION OF STATES BASED ON PAST EPA ACTION. The House bill would
retroactively preempt any state requirement on a chemical if EPA had taken action before the new law
takes effect. §18{a){4}. The opposite of ‘grandfathering in’ existing state laws, the bill would reach back
into history and define certain actions that EPA has taken in the past as now having a preemptive effect
on any state restrictions for the same chemical. EPA actions include adoption of a rule, entering into a
consent agreement, issuing an order or letting a significant new use review period expire, under either
Section 5 or 6. Although EPA has a limited track record of success under TSCA, the agency has entered
into many consent agreements (in lieu of actual regulation} and issued more than 1,300 SNURs
{Significant New Use Rules) for new chemicals and more than 300 SNURs for existing chemicals {such as
the flame retardants, PBDEs)."? Basically, if EPA has touched any chemical under TSCA in the last 35
years, no matter how lightly, and it has done so many times, then any and all state requirements on that

chemical are preempted. This could have a shockingly large preemptive effect. And industry doesn't

12 Burch LA, Auer CM and Bergeron LL, Significant New Uses: EPA's SNUR Authority and Key Points Regarding
SNURs for Former New Chemicals, BNA Daily Environment Report, September 12, 2011,
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have to wait for EPA to act. Simply enacting the bill will deliver state preemption to their doorstep.
ELIMINATES ALL EXCEPTIONS TO PREEMPTION. The House bill eliminates the CSIA exception
from preemption for state information collection requirements (see above). The bill also eliminates the
{weak) CSIA exception from preemption for existing state laws adopted to address air quality, water
quality or waste treatment and disposal that may have the effect of restricting a chemical. Like CSIA, the
House bill eliminates the existing TSCA exceptions for state requirements identical to the federal
regulation, which allows state co-enforcement of federal requirements, and eliminates the existing TSCA
exception that allows states to ban the use of a chemical regardiess of EPA action on the chemical.
ELIMINATES PROCESS TO EXEMPT STATES FROM PREEMPTION. Under the House bill, there's
no process provided at all whereby states can appeai a preemptive effect and seek to have federal
preemption of state requirement waived. Although onerous and burdensome, both CSIA and existing

TSCA provide a process whereby states can seek waivers from preemption. TSCA §18(b).

10. Both Bills Maintain a Veil of Secrecy Over Critical Chemical Information

Excessive and unsubstantiated claims of confidential business information {CBI} have plagued
the TSCA program, resulting in a secret inventory of some 17,000 chemical substances whose identities
are kept hidden from the public, and the withholding of chemical identity even when new heaith studies
reveal substantial risks that trigger notice to EPA under TSCA section 8(e).”

Confounding these problems, and in contrast with existing law, the House bill perpetuates
chemical secrecy by establishing broad presumptions that numerous categories of information are

confidential whether or not they meet legal requirements for trade secret protection. Several listed

'3 Richard Denison, Worse than we thought: Decades of out-of-control CBI claims under TSCA, February 12, 2010,
http://blogs.edf.org/health/2010/02/12/worse-than-we-thought-decades-of-out-of-control-chi-claims-under-
tsca/#more-432
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information categories are unequivocally barred from disclosure, with virtually no option for EPA to
require substantiation of the basis for protection. §14(a).

The House bill also ‘grandfathers in” all CB! claims made under TSCA over the last 35 years,
eliminating any obligation for industry to justify the ongoing need for confidentiality, except under very
narrow circumstances. The Chemicals in Commerce act bars EPA from requiring re-documentation of
CBI claims made before the enactment of the law “unless the Administrator has a reasonable basis to
conclude that the claim does not meet the requirements of this section for protection from disciosure.”
§14{f)(2). In other words, EPA must have a specific reason to question the validity of the CBi claim. It
cannot require re-documentation because it believes disclosure would be beneficial to the public, the
information would be useful to the scientific community or, with the passage of time, the validity of the

CBi claim should be reconfirmed.

11. Both Bills Lack Adequate Deadlines and Resources to Drive Serious Progress

While EPA must develop a risk-based prioritization process within one year under section
6{a}{1}, there is no schedule for issuing and updating the list of high-priority chemicals itself, and thus no
assurance that chemicals threatening public health or the environment are assessed and regulated
where warranted. While all active substances must be prioritized "as soon as feasible" under paragraph
{a)(2), there is no time-line for completing this process. Further, no minimum number of chemicals must
be listed as high-priority, again weakening the drivers for assessing and regulating chemicals of concern.

The House bill does not refer to any of the Work Plan chemicals EPA has already prioritized and
contains no mechanism for automatically listing these chemicals as high-priority. No deadlines are
provided for completing safety determinations and rulemakings restricting high-priority chemicals. On
top of the absence of deadlines and minimum requirements for priority-setting, this will allow open-

ended delays in addressing chemicals of high concern that should be assessed expeditiously.
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Neither bill provides the resources necessary for EPA to implement a modernized TSCA
program that will restore public confidence in the safety of chemicals in commerce. The absence of fees
on industry to fund the program violate both the EPA’s and the chemical industry's principles for TSCA
reform. The chemical manufacturers have asserted that “EPA should have the staff, resources and
regulatory tools it needs to ensure the safety of chemicals” and “EPA’s budget should be commensurate
with its chemical management responsibilities.”™

EPA calls for fees on industry to fund the modernized TSCA program: “Principle #6: EPA Should
be Given a Sustained Source of Funding for Implementation: Implementation of the law should be
adequately and consistently funded, in order to meet the goal of assuring the safety of chemicals, and to
maintain public confidence that EPA is meeting that goal. To that end, manufacturers of chemicals

should support the costs of Agency implementation, including the review of information provided by

manufacturers.”®> Both TSCA bills fail to answer the bottom-line question: “Where’s the money?”

12. Both Bills Restrict EPA’s Ability to Timely Exercise Its Scientific Judgment
In the House bill, for example, EPA must divert resources to develop guidelines and procedures
for “information quality” and “best available science” that will delay priority setting and assessment of
chemical safety. These requirements will restrict EPA’s ability to exercise scientific judgment in weighing
available data and information on chemical risks. §26(h}, {i}, {j}. These detailed requirements provide a

new basis for legal challenges to EPA’s science determinations, which could delay actions on chemicals.

CONCLUSION: The Chemicals in Commerce Act, as drafted, would endanger public health and the

environment, in ways similar to the Senate bill, CSIA. The Committee should start all over from scratch.

* American Chemistry Council, 10 Principles for Modernizing TSCA, August 2009.
¥ U.S. Environmental Protection Agency, Essential Principles for Reform of Chemicals Management Legislation,
http://www.epa.gov/oppt/existingchemicals/pubs/principles.html
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Mr. SHIMKUS. And I thank you. Now, last but not least, Ms. Jen-
nifer Thomas, Director of Federal Government Affairs. She is the
lady in the box. We appreciate your patience, and you are recog-
nized for 5 minutes.

STATEMENT OF JENNIFER THOMAS

Ms. THOMAS. Thank you, Chairman Shimkus, Ranking Member
Tonko and members of the subcommittee. I have a feeling that
when I return to Washington, my new nickname is going to be
Woman in the Box.

But my name is Jennifer Thomas, and I am the Director of Gov-
ernment Affairs for the Alliance of Automobile Manufacturers
which is a trade association that represents 12 automakers that
make roughly three out of every four new vehicles sold in the U.S.
each year. Please accept my utmost apologies for not being there
in person this morning, but I, as you know by now, I am currently
in Brussels working on another four-letter acronym that begins
with a T, TTIP, which is the Transatlantic Trade and Investment
Partnership. And like TSCA, TTIP is a key priority for auto mak-
ers, and specifically, we are advocating for an agreement that
aligns U.S. and E.U. automotive safety standards. So our objective
here in Brussels is consistent with what auto makers hope to
achieve through TSCA reform back home, a clear and consistent
set of rules for manufacturers that protects the health and safety
of all our customers. The Alliance appreciates the thoughtful and
thorough approach the committee has taken on this important
issue. We commend Chairman Shimkus for releasing a discussion
draft that is a very good start to address the issues that were
raised over the last year. We understand that the chairman has
asked for input and that we are at an early stage in this process.
We pledge to be a constructive partner and look forward to working
with the subcommittee and other stakeholders as we move forward.

The draft Chemicals in Commerce Act recognizes the needs for
a single, national regulatory program for comprehensively man-
aging chemicals in commerce. We realize that inaction at the Fed-
eral level has created a situation in which States feel compelled to
regulate chemicals on their own, creating a patchwork of State
standards. But in many cases, States simply do not have the ade-
quate resources to implement their own chemical regulatory pro-
grams.

Additionally, conflicting and inconsistent State regulatory pro-
grams present insurmountable obstacles to effective chemical man-
agement for large industry sectors, in particular, manufacturers of
complex durable goods like automobiles. Auto makers design and
build vehicles to meet an array of customer needs and demands
and to comply with thousands of pages of Federal emissions and
safety standards.

As a practical matter, auto makers simply cannot manufacture
vehicle on a State-by-State basis. We believe the approach taken in
this draft is more in line with today’s manufacturing realities. The
draft preserves the State’s ability to take action on a chemical if
the State believes that there is a risk present that has not yet been
addressed by EPA, and we believe that is entirely appropriate. But
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once EPA has taken action on a chemical substance, this decision
should be viewed as the law of the land.

The Alliance also supports the manner in which this discussion
draft seeks to regulate chemicals and articles. This discussion draft
will allow EPA to target chemical substances in articles where the
risk to health and environment cannot be addressed by placing re-
strictions on the chemical itself. This approach recognizes the chal-
lenges of regulating chemical substances and—products. The aver-
age automobile has 30,000 unique components, and each individual
component is made up of multiple chemicals and mixtures. Most
automotive components are obtained from suppliers of finished
products and are integrated into the vehicle. Regulating the con-
struction and the assembly of automobiles on a component-by-com-
ponent basis is burdensome, inefficient and most importantly un-
necessary to effectively manage chemical substances.

But we understand that there may be circumstances where EPA
must prevent significant risk of exposure by issuing restrictions on
chemicals in articles. In these instances, the draft proposes a rea-
sonable process for identifying suitable alternatives and should
allow sufficient lead time to implement any substitutions.

Additionally, we strongly believe that automotive replacement
parts should be exempt from any TSCA requirements. In this re-
gard, we urge the subcommittee to consider a full outright exemp-
tion for replacement parts rather than the narrow exemption for
those parts manufactured prior to the compliance date which is
proposed in this discussion draft. Such an exemption would avoid
creating unnecessary disruptions to the supply of older model re-
placement parts, impacting the ability to fulfill consumer warran-
ties, recalls and repairs of the existing fleet. This is a significant
issue considering that the average age of a vehicle on U.S. roads
today is more than 11 years old.

We appreciate the opportunity to offer our views on the draft
Chemicals in Commerce Act. We stand ready to work with the sub-
committee as this draft moves through the legislative process.
Again, my apologies for not being there in person, and I thank you
and I would be happy to answer any of your questions.

[The prepared statement of Ms. Thomas follows:]
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Executive Summary

Automakers have a long history of corporate responsibility with regard to identifying and
reducing “substances of concern” in automobiles. For more than a decade, automakers have
maintained a global substance of concern list and a tracking database to reduce industry-wide use
of substances of concern in global production. Automakers have eliminated the use of mercury
switches and lead wheel weights from automobiles; we continue to phase out the use of the flame
retardant deca-BDE; and we are eliminating copper in brake pads. Most notably, automobiles

are among the most recycled consumer products in the U.S.

But automakers recognize that there is more work to do and we want to be a part of the
solution. We welcome the draft Chemicals in Commerce Act as it significantly enhances EPA’s
ability to more effectively regulate chemical substances, while providing industry with a clear
and consistent regulatory environment. In particular, this draft recognizes the need for a national
regulatory program for comprehensively managing chemicals in commerce. This federal
approach will more effectively regulate chemical substances in a way that protects the health and

safety of all Americans.

The Alliance also supports the manner in which the draft Chemicals in Commerce Act
seeks to regulate chemicals in “articles.” The approach taken is consistent with existing EPA
policy, which has recognized the complexity of regulating chemicals in articles by exempting
them from most TSCA requirements. This draft will allow EPA to regulate chemical substances
in articles, but only if the risk to health and environment cannot be addressed by placing

restrictions on the chemical substance itself.

Finally, we strongly believe automotive replacement parts should be exempt from any
TSCA requirements. In this regard, we urge the subcommittee to consider a full outright
exemption for auto replacement parts, rather than a narrow exemption for those parts
manufactured prior to the compliance date, as prescribed in this draft. Such an exemption would
avoid unnecessary disruptions to the supply of hundreds of thousands of replacement parts —

impacting the ability to fulfill warranties, recalls, or repairs of the existing fleet.

The Alliance stands ready to work with the subcommittee as this discussion draft

proceeds through the legislative process.
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Testimony

Thank you, Chairman Shimkus, Ranking Member Tonko and members of the
Subcommittee. The Alliance of Automobile Manufacturers (Alliance) is a trade association of
twelve car and light truck manufacturers comprised of BMW Group, Chrysler Group LLC, Ford
Motor Company, General Motors Company, Jaguar Land Rover, Mazda, Mercedes-Benz USA,
Mitsubishi Motors, Porsche Cars, Toyota, Volkswagen Group and Volvo Cars. Together,
Alliance members account for roughly three out of every four new vehicles sold in the U.S. each

year.

On behalf of the Alliance, | appreciate the opportunity to offer our views on the draft
Chemicals in Commerce Act. We commiend the subcommittee for the thoughtful and thorough
approach it has taken on this important environmental issue. The series of educational hearings
this Subcommittee has held throughout the past eight months has been informative and

productive, and has certainly influenced the discussion draft before us today.

The automobile industry is a massive employer -- reaching well beyond the iconic names
of auto companies familiar to us all. Auto manufacturing depends on a broad range of parts,
components and materials provided by thousands of suppliers, as well as a vast retail network of
dealers, service providers and repairers. Nationwide, eight million workers and their families
depend on the auto industry. Each year, the industry generates $500 billion in paychecks, while

generating $70 billion in tax revenues across the country.

Automakers have a long history of corporate responsibility with regard to identifying and
reducing specific chemicals or “substances of concern™ in automobiles. For more than a decade,
automakers have maintained an industry-focused global substance of concern list and a
sophisticated tracking database to actively reduce industry-wide use of substances of concern in
global production. The auto industry has invested more than $30 million on this system, which
now tracks more than 2,700 substances used in automotive components to ensure that restricted
substances are not in our products. By way of example: automakers have eliminated the use of
mercury-containing switches and lead wheel weights from automobiles; we continue to phase out
the use of the flame retardant deca-BDE:; and we are eliminating copper in brake pads. Most

notably, automobiles are among the most recycled consumer products in the U.S,
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Approximately 86% of a vehicle’s material content is recycled, reused or used for energy

recovery.'

But automakers recognize that there is more work to do and we want to be a part of the
solution. Despite decades of rapid advancement in the science and technology of chemical use
and management, TSCA remains the only major federal environmental statute that has not been
substantively revised since its enactment in 1976. We welcome the draft Chemicals in
Commerce Act as an important and necessary updating of the TSCA regime. It significantly
enhances EPA’s ability to more effectively regulate chemical substances in a way that better
protects public health and the environment, while providing industry with a clearer and more

consistent regulatory environment.

In particular, the draft Chemicals in Commerce Act recognizes the need for a single
national regulatory program for comprehensively managing chemicals in commerce. The current
regulatory environment has created a situation in which states feel compelled to regulate
chemicals on their own, creating a patchwork of state standards. But in many cases, states
simply do not have adequate resources — budgetary, expertise or otherwise — to implement their
own chemical regulatory programs. Nor does it make sense for a chemical to be deemed harmful
in one state, but not in another. The unified national policy promoted in this discussion draft of
the Chemicals in Commerce Act will more effectively regulate harmful chemical substances in a

way that equally protects the health and safety of a// Americans.

Additionally, multiple conflicting or inconsistent state chemical regulatory programs
present insurmountable obstacles to effective chemical management for large industry sectors, in
particular manufacturers of complex durable goods that are sold nationwide, such as
automobiles. Automakers design and build vehicles to meet an array of individual customer
needs and demands, and to comply with thousands of pages of federal regulations. Asa
practical matter, automakers simply cannot manufacture vehicles on a state-by-state basis. We
strongly believe that the approach taken in this discussion draft for a single national program —

rather than a patchwork of state chemical regulatory programs — is more in line with today’s

* Society of Automotive Engineers {SAE). 2011. “Vehicle Recycling, Reuse, and Recovery: Material Disposition from
Current End of Life Vehicles”
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manufacturing realities and will better protect public health and the environment while

supporting U.S. competitiveness, jobs and consumer interests.

The need for a single national program and federal preemption are paramount to
automakers’ ability to manufacture and distribute the safe and competitively priced automobiles
that consumers demand. Some may claim the preemption language contained in this discussion
draft erodes states’ rights, yet this is simply not the case. States will continue to have a very
important role to play in the process and, in this discussion draft, state action on a particular
chemical substance is not preempted until EPA takes action on that particular chemical
substance. EPA essentially validates the need for preemption on a chemical-by-chemical basis
via a formal and scientific risk analysis process. This approach preserves a state’s ability to take
action if the state believes that there is a chemical risk present that has not yet been addressed by

the national program.

Federal preemption also gives industry an incentive to assist EPA in taking action and
completing the safety determination process in a timely manner. We believe EPA should
continue to seek collaboration with states to achieve chemical and product safety, but that any
federal action on a particular chemical substance should be viewed as the law of the land. This
common sense approach will create a more efficient, effective, and predictable regulatory
environment by reducing conflicts and inconsistencies that make compliance unnecessarily
burdensome and costly for both the private and public sectors. To the extent that a “black and
white” approach is possible, the chemical safety process must be designed to definitively address
whether certain chemicals, under specific conditions of use or application, present a significant
risk or not. A multi-state approach fails to achieve this level of specificity and allows an
opportunity for conflicting conclusions and a lack of clarity that could result in the public’s

uncertainty about a product’s safety.

The Alliance also supports the manner in which the draft Chemicals in Commerce Act
seeks to regulate chemicals in “articles,” as defined in TSCA. The approach taken is consistent
with existing EPA policy, which has traditionally recognized the complexity of regulating
chemicals in articles by exempting articles from most TSCA requirements. This discussion draft
will allow EPA to regulate chemical substances in articles, but only if the risk to health and

environment cannot be addressed by placing restrictions on the chemical substance itself.
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To be clear, automakers are not secking a statutory exemption from TSCA requirements.
Rather, we believe that any legislation reforming TSCA should recognize the challenges of
regulating chemical substances in complex durable goods — such as automobiles — and should
target chemical substances in articles only in those circumstances where there is both a
significant risk of exposure and that risk cannot be addressed by targeting the actual chemical
substance. The average automobile has 30,000 unique components and each individual
component is comprised of multiple chemicals and mixtures. Each automaker works with a
global, multi-tiered network of more than 1,000 suppliers, spanning multiple sectors from
electronics to textiles. Most automotive components are obtained from suppliers as finished
products, which are then integrated into the vehicle. Regulating the construction and assembly
of automobiles on a component-by-component basis is burdensome, inefficient, and unnecessary
to effectively manage chemicals. The approach taken in the draft Chemicals in Commerce Act -
by focusing on situations presenting a real potential for consumer exposure to substances of

concern — is more effective than the alternative.

As noted above, there may be unique circumstances where EPA must prevent significant
risk of exposure by issuing restrictions on chemical substances in articles. The approach
proposed in the draft to address these instances seems reasonable, provided that EPA recognizes
the operational constraints of the affected industry. For example, the process that EPA
undertakes should allow ample involvement by the industry to identify suitable alternatives Then
EPA should allow sufficient lead-time to implement any needed changes. Depending on the
extent of the changes needed, lead-times in the auto industry can be several years because a
number of products or components may be affected and not all vehicles can be reengineered at

the same time.

Additionally, we strongly believe automotive replacement parts should be exempt from
any TSCA requirements. In this regard, we urge the subcommitiee to consider a full outright
exemption for automotive replacement parts, rather than a narrow exemption for those parts
manufactured prior to the compliance date, as prescribed in this discussion draft. With roughly

250 million registered vehicles currently operating on U.S. roads,” it is untenable to reengineer

? polk. 2013. Polk Finds Average Age of Light Vehicles Continues to Rise [Press Release]. Retrieved from
htips://www.polk.com/company/news/polk_finds_average_age_of_light_vehicles_continues_to_rise
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and substitute the chemical profile of affected parts on every vehicle model still in use. Thus, all
service parts for vehicles manufactured prior to the compliance date should be exempted from
any chemical substitution. Such an exemption would avoid creating unnecessary disruptions to
the supply of hundreds of thousands of older model replacement parts — impacting the ability to
fulfill consumer warranties, recalls, service campaigns, or repairs of the existing fleet. Thisisa
significant issue since the average age of the typical automobile on U.S. roads is more than 11
years old.” That said, the fact that these “grandfathered” vehicles and parts will eventually be
retired from service means that their chemical constituents will ultimately be phased out of use,

as newer vehicles and safer reformulated parts come into the market.

We appreciate the opportunity to offer our views on the draft Chemicals in Commerce
Act. Some may question why an industry that relies heavily on chemical substances would
support legislation that would provide EPA more authority and better tools to regulate chemicals.
But this is entirely in keeping with our overall desire as auto companies to offer the best and
safest products possible to our customers in the most effective and efficient manner possible.
We believe the draft Chemicals in Commerce Act will provide EPA the ability to more
effectively protect the public and environment from harmful chemical substances, while
providing industry a clearer and more consistent regulatory roadmap at the federal level. The
Alliance stands ready to work with the subcommittee as this discussion draft proceeds through

the legislative process.

Thank you again and I will be happy to answer any of your questions.

? tbid.
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Mr. SHIMKUS. Thank you very much, and we have done this a
couple times. And even though the time lag on the photo was a lit-
tle disturbing, we heard you loud and clear.

So I am going to start, recognize myself for 5 minutes and start
with you, Jennifer, because of the compelling testimony on U.S.
manufacturing, the automobile sector, which is always credited as
being one of our major manufacturing, showing sign of growth.
American-made cars compete here in the U.S. against products
made as far away as Asia and Europe. Isn’t price a big factor in
that competition?

Ms. THOMAS. Oh, absolutely, 100 percent.

Mr. SHIMKUS. And to compete on price, you have to be efficient.
Is that correct?

Ms. THOMAS. Yes, sir.

Mr. SHIMKUS. And isn’t inefficiency hampered if you can’t predict
%overglment regulations or if regulations change from State to

tate?

Ms. THOMAS. Absolutely, yes.

Mr. SHIMKUS. And that is all part of this debate of what we are
trying to raise. The first panel’s testimony is very compelling, and
it is trying to strike that balance. And I would just remind every-
one, this is a draft. You would be angrier if it was a bill.

Mr. Harris, are you saying you don’t think you should ever report
use and exposure information or just not when a downstream for-
mulator is already reporting?

Mr. HARRIS. That is—no, I am not saying we should never report,
exactly what you said. We are a distributor for middlemen. We buy
from manufacturers, we repack them, we resell. Our customers are
varied and in many sorts of industries. We have an idea as a part
of our responsibility under Responsible Distribution to understand
what they are making with those products that we sell them, that
they are being used responsibly. We don’t always know and gen-
erally don’t know how they are using them. So it is more appro-
priate for a downstream processor to be the one that actually re-
ports on the actual hazard and exposure information of each of the
chemicals that they are using.

Mr. SHIMKUS. Yes, I appreciate the testimony. I have been trying
to deal with this issue of when you report, when you don’t report.

Mr. HARRIS. Right.

Mr. SHIMKUS. When things are transported as a distinct entity
or when they are maybe mixed in before the transportation. And
it is a difficult challenge. I would encourage you to keep work-
ing:

Mr. HARRIS. Yes, and we certainly are not opposed to reporting
if that information is not available anywhere else.

Mr. SHIMKUS. And Dr. Duran, you support the discussion draft’s
tailored treatment of articles? And you mentioned that in your
opening statement. Another part of this debate is the finished prod-
uct or the articles that go on. Can you elaborate a little bit more
on the tailored treatment of articles?

Ms. DURAN. So I think it goes in line with what you were saying.
When the finished product, in our case an integrated circuit, when
it itself is not exposed to the public or has no risk of the chemicals
used in that product getting into the public use, we would like the
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restrictions to be in line with that use, whereas in the description
over here with the couch, for example, where the exposure is quite
obvious, then the restrictions and regulations around that par-
ticular use of the same chemical would be in line with that expo-
sure.

Mr. SHIMKUS. And Ms. Deford, on your discussion on the net ben-
efits and alternatives and new and burdensome requirement for
the EPA, you know, the Obama administration has already done
executive orders in line with trying to say that there should be an
evaluation of, of our understanding, that they should, you know, an
evaluation of net benefits and alternatives. Do you agree?

Ms. DEFORD. Absolutely. We see the Agency doing that today. I
mean, most recently is their implementation of their TSCA work
plan chemical approach. They really are focusing in on those appli-
cations, those areas representing greatest potential for exposure,
setting aside areas where there is minimal and less potential ben-
efit and considering the economic aspects as well.

Mr. SHIMKUS. And to follow up to you, Ms. Deford, how will the
discussion draft change the practices of your company when it
comes to assessing chemical risk?

Ms. DEFORD. As I noted in my testimony, Dow prides itself on
having a really strong program, but we think the greatest oppor-
tunity is to have greater collaboration with the Agency, so also to
be able to be in a position to share more of what we are doing with
other stakeholders that are interested. Questions are out there
about information that is available, and we see this discussion
draft as an opportunity to share more.

Mr. SHIMKUS. Can you also follow up on advances in science and
technology and how that would impact this debate?

Ms. DEFORD. You know, as noted by several of us today——

Mr. SHIMKUS. I think your mike——

Ms. DEFORD. Sorry. As noted by several of us today, chemistry
is at the building block of any innovative products. And so it is crit-
ical that any policy allows that free flow of innovation. Certainly
it needs to be in a controlled manner, and we support the need for
management of that. But we certainly need to be mindful of in
order to get—we know much more today than we did 20 years ago
as we were developing materials. And so we need to have the op-
portunity to get those chemistries, those chemicals out there to
support the innovative products that are going to keep the United
States competitive.

Mr. SHIMKUS. Thank you very much. The Chair now recognizes
the ranking member, Mr. Tonko, for 5 minutes.

Mr. ToNkO. Thank you, Mr. Chair. We need TSCA reform be-
cause of the public’s systematic exposures to industrial chemicals
without sufficient safeguards to protect public health. With that in
mind, Mr. Cik, your story drives this concern home. I share your
instincts to do everything as a subcommittee and committee and
Congress to protect our children and grandchildren.

When you went to purchase a crib mattress and saw that the
available products contained phthalates, brominated flame
retardants and other chemicals, alarm bells went off. What were
some of the adverse health effects you were concerned about that
could be caused by exposure to those compounds?



99

Mr. Cik. I learned not to talk medicine. I once testified in court
and tried that, and they beat me up because I am not a doctor. I
am an environmental engineer. However, that said, the information
in the literature is pretty clear. As a matter of fact, if you will
allow me, I have something here that I will quote. This is not from
any tree-huggers or environmental extremists. This is going to be
from the American Academy of Pediatrics, your regular, everyday
pediatricians. I have a few quotes for you if you permit me. The
American Academy of Pediatrics recommends that chemical man-
agement policy in the United States be revised to protect children.
It is widely recognized to have been—this is from TSCA. It is wide-
ly recognized to have been ineffective in protecting children. The
growing body of research indicates potential harm to child health
from a range of chemical substances. There is widespread human
exposure to many of these substances. These chemicals are found
throughout the tissues and body fluids of children. Manufacturers
of chemicals are not required to test chemicals before they are mar-
keted, and I am going to just add to it, they are in baby products.
They are everywhere.

Continuing, concerns about chemicals are permitted to be kept
from the public. Those who propose to market a chemical must be
mandated to provide evidence that the product has been tested.
OK? That is not me. That is the American Academy of Pediatrics.
They are everyday pediatricians. I agree with everything here. The
literature is full of information.

Mr. Tonko. OK. And might I ask if we could have that admit-
ted:

Mr. Cik. Absolutely.

Mr. TONKO [continuing]. Into the record. What role do State reg-
ulations, including consumer product laws and labeling require-
ments, have in informing consumers to choose safer alternatives?

Mr. Cik. Look, the fact of the matter is we have to stop using
toxic chemicals in consumer products. If you are not going to do it,
the States are going to do it. You can’t deny the problem. And if
you try to stop the States, you are just going to have some serious
public issues, all right? Do not try this preemption thing. The
States have the right to regulate their land and their air and their
water and the chemicals used in whatever they need to regulate
within their States. Please do not try to stop that.

Mr. ToNkO. Thank you. My home State of New York has taken
action to address several dangerous chemicals, and I would be con-
cerned about any proposal that wiped out those protections.

Mr. Belliveau, you have worked at the State level to get con-
sumer protections put in place, is that correct?

Mr. BELLIVEAU. Yes.

Mr. TONKO. And can you describe some of the important State
protections that would be preempted by this draft?

Mr. BELLIVEAU. Yes, and they are very complementary to Fed-
eral actions. For example, two States require reporting of chemicals
in everyday products. This is information that EPA does not have.
Two other States require product manufacturers to assess the
availability of safer alternatives. This is also information EPA does
not have. The House bill would preempt both of those information
collection requirements. In fact, tomorrow the State of California is
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going announce its first product chemical priorities under its new
State program which would be preempted if EPA took action on
chemicals under the House draft.

Lastly, some States also require warnings of exposure. This is
authority that EPA also does not exercise. So State regulation of
chemicals is essential and complementary, and like other environ-
mental statutes, there should be a partnership between the State
and Federal Government.

Mr. ToNKO. I think both of you gentlemen are highlighting one
of the problems with the draft legislation. Under this proposal, a
new chemical can be brought to market with no accompanying
health and safety information. If it is a new chemical, is it likely
that there would be studies available to enable EPA to assess po-
tential health and safety problems within 90 days?

Mr. BELLIVEAU. Well, today under TSCA, the new chemicals pro-
gram is touted as relatively more successful, even though fewer
than 15 percent of new chemicals have adequate health and safety
data when they are allowed to enter commerce. Yet, even with that
record, the House draft would roll back authority to review new
chemicals. It would raise the bar by making it harder to require
testing of new chemicals. It would take away important authority
that EPA has currently to require consent orders that impose con-
ditions on new chemicals, making it more difficult to take those ac-
tions. So it goes backwards in the wrong direction.

Mr. ToNKO. Mr. Chair, I see my 5 minutes are exhausted so I
yield back.

Mr. SHIMKUS. The gentleman yields back his time. And the Chair
now recognizes the gentleman from West Virginia for 5 minutes,
Mr. McKinley.

Mr. MCKINLEY. Mr. Chairman, is Ms. Thomas still available?

Mr. SHIMKUS. I have no idea.

Mr. McKINLEY. There she is.

Mr. SHIMKUS. Oh, there she is.

Mr. McKINLEY. The lady in the box. Now we lost her again.

Mr. SHIMKUS. No, I think she can hear you.

Mr. McCKINLEY. We know that they are using less and less steel
in our automobiles, and my area we have lost two major steel man-
ufacturers to foreign steel. So I am curious about how much of the
U.S. steel, American-made steel, not something that we have rolled
that has come from Brazil or Japan, but how much is American
steel in use in automobiles today? Do you have an idea of that?

Ms. THOMAS. Thank you for the question, Congressman. I believe
the estimate is at 25 to 30 percent of U.S. steel is currently being
used in automotive applications.

Mr. McKINLEY. And do you concur that we are using less and
less steel in our automobiles today?

Ms. THOMAS. Yes, because of the stringent fuel economy stand-
ards, we are having to light weight motor vehicles. So you have
seen a trend towards more aluminum being used.

Mr. McKINLEY. So what you are saying is, if I heard her cor-
rectly, was only about—of the steel that is used, 75 percent of it
is coming in from off-shore and only 25 percent is American made,
is that correct?
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Ms. THOMAS. No, I don’t think that is the correct figure. I believe
that of the U.S. steel usage in the United States, 25 percent goes
to automotive applications.

Mr. McKINLEY. OK. I was just wondering how much steel in an
automobile goes into it, but maybe I can take some percentages
from that. So there are approximately, what, 8 million steel work-
ers nationwide or 8 million workers dependent on the automobile.
What percent would that be, of steel workers would be affected by
this? Do you have an idea?

Ms. THOMAS. I am not sure of the correct percentage, the exact
percentage, Congressman, but of the 8 million jobs that are tied to
the auto industry, there are certainly——

Mr. McKINLEY. Quite a few of them?

Ms. THOMAS [continuing]. More than a handful that are steel
workers, yes. And I can work to get that exact figure for you.

Mr. McKINLEY. I would appreciate that. Are you there promoting
the global market accessibility for cars made in America or just
what—can you share what your goal is in Europe today?

Ms. THOMAS. I would be happy to. So we are advocating for a
strong regulatory convergence package in the transatlantic agree-
ment in order to streamline and harmonize the United States’ and
E.U. safety regulations.

Mr. MCKINLEY. As a result of that, are you hearing from anyone
there or what is the issue with chemical safety laws in the United
Statgs? Does it affect at all the marketability of our products over-
seas?

Ms. THOMAS. You know, I haven’t spoken to anyone here directly
on that issue, but I would say that the issue of multiple incon-
sistent State laws would certainly impact—would become a global
issue because it diverts valuable resources from research and de-
velopment of advanced technologies and safety technologies away
from those technologies, more toward regulatory compliance.

Mr. McKINLEY. There was testimony about replacement parts.
Do you have thoughts about—have you been able to hear all the
testimony?

Ms. THOMAS. Yes, I have.

Mr. McKINLEY. Does the tracking system that has been dis-
cussed, does that all include replacement parts as well?

Ms. THOMAS. The tracking system that the auto industry has
worked with—auto makers have worked with our suppliers to cre-
ate that tracks all substances that go into our motor vehicles.

Mr. McKINLEY. Do you agree with the testimony that has been
presented so far on this?

Ms. THOMAS. Well, the replacement part issue is certainly very
important to our industry because of the very large existing fleet
on the roads. And we need to be able to continue to service them.
As I mentioned in my statement, the average car on the road is
more than 11 years old. So it is a real issue, and just
grandfathering in already manufactured replacement parts as this
discussion doesn’t quite go far enough. And we would like to see
a total exemption for automotive replacement parts.

Mr. McKINLEY. OK. Thank you very much. My time has run out.
But thank you for your testimony. Thank you.

Mr. SHIMKUS. The gentleman’s time——
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Ms. THOMAS. Thank you.

Mr. SHIMKUS [continuing]. Expired. The Chair now recognizes
the gentleman from Texas, Mr. Green, for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman, and as I said earlier, I
want to thank you for holding the hearing on the Chemicals in
Commerce Act discussion draft. And thank you and the witnesses
for being with us today.

We are likely today—the TSCA reform is a contentious issue, and
toxic chemicals and how they are regulated touches millions of
Americans from the industries who make the chemicals to the
workers in the plants and the retailers, consumers and commu-
nities that live there. That speaks why TSCA hasn’t been reauthor-
ized for 4 decades. Nevertheless, we have had a number of hearings
in our committee, and we are moving an effort down the road to
do something.

But let me first ask a question of every witness. Yes or no,
should TSCA safety standard be based solely on health? Ms.
Duran? Dr. Duran?

Mr. SHIMKUS. Microphones, please remember. And Gene, can you
pull yours a little bit closer to you, too?

Mr. GREEN. OK.

Ms. DURAN. So I would say no, we would also need to look at ex-
posure, not

Mr. GREEN. OK.

1}/{3. DURAN [continuing]. An inherent hazard, but exposure as
well.

Mr. GREEN. I will amend my question then. Should it be based
solely on health and exposure?

Ms. DEFORD. Yes, a safety assessment should be.

Mr. Cik. According to the National Academy of Science and the
American Academy Pediatrics, the focus of TSCA needs to change,
needs to focus—instead of biological mechanisms of effects, it needs
to focus on the toxic effects. And it also needs to provide for an ag-
g{egate assessment of all pathways of chemical exposures that go
along——

Mr. GREEN. I just need a yes or no. I only have 5 minutes. I don’t
need to hear that if you——

Mr. CIK. Well, that was

Mr. GREEN. Could it be based on——

Mr. Cik. That was my——

Mr. GREEN [continuing]. Health or should it be based on health
exposure, bottom line?

Mr. Cik. Based on—yes. Yes. The answer is yes.

Mr. HARRIS. Yes, sir, I would agree with that.

Mr. BELLIVEAU. Yes, sir.

Mr. GREEN. OK. One of the questions I have, and I know there
is some concerns about access to the civil justice system that com-
plements I think chemical regulation. Is it imperative that TSCA
reform also ensure that an additional layer of accountability and
public safety is protected, people being able to go to the civil justice
system? Any or all can answer.

Mr. BELLIVEAU. Yes, sir, those rights should be protected.

Mr. GREEN. OK. One of the questions I had, and I might ask it
of the next panel, because the draft raises the question if a sub-
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stance is designated as a low priority by EPA and then several
years later scientific study comes out that shows that substance
may be hazardous to human health, and again, based on exposure,
should the EPA have the authority to consider new information
and authority to go back and recategorize the substance? Now
again, we are talking about scientific data, not in—you know, that
is peer reviewed, not something that somebody decides they want
to have a result on. Should EPA be able to go back and visit those,
those low-priority chemicals?

Ms. DURAN. I would say yes. If there is new information that
says the risk that was currently determined is incorrect, then cer-
tainly they should be able to reopen the discussion.

Mr. GREEN. OK.

Ms. DEFORD. Absolutely. If there is new information, they need
to assess it.

Mr. GREEN. Mr. Cik?

Mr. Cik. My understanding is that the current draft had some
limitations on using new information. So my recommendation
would be that the new information should apply to all chemicals,
not just certain listed chemicals which as my understanding would
be restricted right now. So yes, of course EPA has to be able to go
back for everything.

Mr. GReeN. OK. Mr. Harris?

Mr. HARRIS. Yes, I would agree with that. I would think if there
is new information available that is scientific information based on
risk and exposure that it should be allowed to be revisited.

Mr. GREEN. OK.

Mr. BELLIVEAU. Yes. May I just say the EPA needs the authority
up front to make sure they have adequate data before they des-
ignate a substance as low priority.

Mr. GREEN. Well, and one of our concerns is sometimes EPA
takes a long time to make a decision. And so I know we have to
do resources there to make sure those decisions can be made in a
reasonable amount of time.

Let me—I have a minute left I think. Ms. Deford, I am glad to
see Dow Chemical testifying today because a lot of my constituents
work at the Dow Chemical plant in Deer Park and a great cor-
porate citizen. For my question, is Dow Chemical supportive of gov-
ernment incentives for investments in sustainable chemistry?

Ms. DEFORD. Absolutely. We think it is key.

Mr. GREEN. Would Dow like to see TSCA to incentivize industry
to develop more sustainable chemicals?

Ms. DEFORD. Yes. I mean, we think the discussion draft goes that
direction with the attention around new chemicals. We think there
are other opportunities for inclusion.

Mr. GREEN. What information do you believe manufacturers
should provide the EPA in order to make an accurate prioritization
of the decision?

Ms. DEFORD. I think the manufacturers need to provide all the
information they have relative to hazards to human health and the
environment as well as how the applications that they are used
and what kind of exposure results from those applications.



104

Mr. GREEN. Should EPA have the authority to consider all infor-
mation, scientific numeric studies by academia, government indus-
tries regardless of the funding source?

Ms. DEFORD. They should look at all sources, but they need to
consider the weight of the evidence as they are doing their evalua-
tions.

Mr. GREEN. Because that is a balancing act. That is what we get
from a regulator, ultimately a court of law.

Ms. DEFORD. Absolutely.

Mr. SHIMKUS. Gentleman’s time——

Mr. GREEN. Chairman, I know I am out of time.

Mr. SHIMKUS. You are.

Mr. GREEN. Thank you for your time.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Ohio, Mr. Johnson, for 5 min-
utes.

Mr. JOHNSON. Thank you, Mr. Chairman. I appreciate the panel
being here to speak with us today. Ms. Deford, continuing with
you, your written testimony comments that chemistry is such an
enabling science that a poorly designed policy can impact the com-
petitiveness of business through the entire chain of commerce.
Could you elaborate on that, tell us what you mean?

Ms. DEFORD. Well, if you look at it first from a new chemical
standpoint, if the new chemical process is delayed, then it is pre-
venting our customers’ customers. Sometimes we are four or five
steps removed from that product that our consumers use. And so
we need to get that new chemistry out there that is based on the
science understanding today. So that is a key aspect.

For existing chemicals, the other part of it is there is great con-
fidence there is lots of information out there on existing chemicals
that people don’t understand, and we see treatment and certainty
around existing chemicals to be critical.

Mr. JOHNSON. In layman’s terms, you know, we talk about a re-
surgence of manufacturing. Am I understanding what you are say-
ing correctly, if we don’t do this part of it right and if we don’t get
new chemicals out there in a timely manner, responsibly, then it
really affects the entire commerce chain, right? I mean, you have
got manufacturers that are waiting on those chemicals. They are
waiting for that as a raw material, perhaps in development in
other innovations. Is that what you are talking about?

Ms. DEFORD. Absolutely. Essentially everything that we touch
starts from a chemical building block.

Mr. JOHNSON. All right. Good. Ms. Deford, are the CBI projec-
tions afforded under CICA an improvement over current TSCA and
if so, why?

Ms. DEFORD. We think they are because they provide greater
clarity than what is in existing TSCA. And I think it provides more
information. It gives stakeholders an increased confidence that that
thosed elements that we are protecting are deserving of being pro-
tected.

Mr. JoHNSON. OK. All right. And you know, some people have ar-
gued that making EPA look at the benefits and alternatives in a
new and burdensome requirement is a new and burdensome re-
quirement to the EPA, yet you state that these matters are sup-



105

posed to be routine for EPA under both Clinton and Obama admin-
istration executive orders. So in your experience does the EPA
apply the intent and the requirement of those executive orders
when implementing current TSCA?

Ms. DEFORD. Yes, we believe they are. We think the discussion
draft will provide further opportunities for the Agency to apply
those executive orders.

Mr. JOHNSON. OK. All right. Mr. Chairman, those are all the
questions I have. I will be proud to relinquish my time.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
will now recognize the gentleman from California, Mr. Waxman, for
5 minutes.

Mr. WAXMAN. Thank you very much, Mr. Chairman. When this
discussion draft was first released to the public, I indicated I
couldn’t support it in its current form. But I am open to working
to improve it. Now 2 weeks later we haven’t made much progress,
and the purpose as you indicated of this hearing is to highlight
some of the issues in this proposal that some of us feel might be
flaws that need to be corrected.

Mr. Belliveau, I would like to ask whether this draft is stronger
or weaker than current law on a number of points. Is this draft
stronger or weaker than current law in terms of EPA’s ability to
require testing of chemicals?

Mr. BELLIVEAU. It is weaker.

Mr. WAXMAN. In terms of EPA’s ability to assess risk, including
risks from all uses of chemicals, stronger or weaker?

Mr. BELLIVEAU. It is weaker than it needs to be. Existing law is
a little vague on that policy.

Mr. WAXMAN. So existing law needs to be clarified?

Mr. BELLIVEAU. Correct.

Mr. WAXMAN. Is it stronger or weaker in terms of EPA’s ability
to manage risk and actually regulate chemicals?

Mr. BELLIVEAU. It is equivalently burdensome and onerous to
current law.

Mr. WAXMAN. And what would you change in that regard?

Mr. BELLIVEAU. In that respect, the burden needs to shift some
to the industry. EPA needs to make a clear and clean safety deter-
mination based strictly on health. If a chemical fails to meet a safe-
ty standard, the burden needs to be in significant part on the in-
dustry to demonstrate why a potential solution may be too expen-
sive or too technically difficult. The current draft puts all the bur-
den on EPA, which would delay action.

Mr. WAXMAN. Is this draft stronger or weaker in terms of requir-
ing an adequate review of new chemicals?

Mr. BELLIVEAU. It is weaker.

Mr. WAXMAN. How about on regulating articles?

Mr. BELLIVEAU. It is weaker.

Mr. WAXMAN. How about in how it provides for the sharing of in-
formation that ought to be in the public domain?

Mr. BELLIVEAU. It is weaker.

Mr. WaxMaN. Weaker? Hearing that, it should be no surprise to
anyone that we have received so many letters of opposition to this
draft. Hundreds of businesses, public health groups, unions and en-
vironmental groups have announced their opposition to this pro-
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posal. But the industry is supportive of this draft, and to some ex-
tent I think that support is because the proposal would preempt
State and local laws.

So in order to better understand that perspective, I would like
to turn to our industry witnesses. Mr. Harris, can you identify for
the record a specific State or local law that you believe is important
that Congress preempt?

Mr. HARRIS. Well, I guess first of all, I look at preemption in this
regard as similar to what the hazardous materials regulations are
under the Department of Transportation. We ship product all over
the country. If we had different regulations in every State that we
went into, it would be impossible to operate. I see the same thing
here. You know, we don’t sell into California:

Mr. WAxXMAN. Well, that is theoretical. Are there any specific
laws that you think we ought to preempt because they interfere
with interstate commerce?

Mr. HARRIS. Not that I can think of right off the top of my head,
no, sir

Mr. WAXMAN. You can’t think of a single one?

Mr. HARRIS. Not off the top of my head I cannot.

Mr. WAXMAN. Mr. Belliveau, what do you think about that? If he
is unable to identify a specific law, that is troublesome. Why should
we preempt?

Mr. BELLIVEAU. We shouldn’t, Mr. Waxman. There have been no
demonstrated impairment of interstate commerce, no undue eco-
nomic impact on industry that will justify overturning more than
100 State laws that have been enacted in the last decade to regu-
late toxic chemicals.

Mr. WaxMAN. Ms. Deford or Dr. Duran, do you have any—can
you identify a specific law that needs to be preempted?

Ms. DURAN. It didn’t say we are looking for specific laws to be
preempted but rather to drive consistency. So if the EPA takes ac-
tion that addresses the concern of the specific State, applying na-
tionally will then prevent minor modifications across State lines
and easier for us to comply. So we are looking from a consistency
perspective.

Mr. WAXMAN. So are you looking prospectively or is there some
law that you think ought to be preempted now?

Ms. DURAN. More future looking.

Mr. WAXMAN. Uh-huh. Ms. Deford?

Ms. DEFORD. The laws out there today require reporting and—
I mean, they are focused a lot on reporting. They are focused also
on those materials that have been proven safe by other regulatory
agencies. So again, I would look at we are looking forward to the
potential for such laws to have an impact on flow of interstate com-
merce compared to where we are today.

Mr. WAXMAN. But the draft preempts all existing laws. So what
are the existing laws that are troublesome?

Ms. DEFORD. OK. Our understanding is that the preemption
would occur at a point when the Agency has made a determination
as to whether or not that material meets the safety standard. So
that is our understanding.
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Mr. WAXMAN. Yes, well, I can see preempting future laws but
preempting existing laws that can’t be identified as troublesome as
a problem.

TSCA reform represents an opportunity to strengthen protections
for human health and the environment. I fear this bill would un-
dermine what protections currently exist, and as we undertake this
effort, I hope we can focus on the real problems with the law and
not be sidetracked with hypothetical problems. And Mr. Chairman,
I hope we can work together to improve this draft and make
progress toward a bill that can garner support from a wide range
of stakeholders and members on both sides of the aisle. My time
has expired. Thank you.

Mr. SHIMKUS. I thank my colleague. The Chair now recognizes
the gentleman from Florida, Mr. Bilirakis, for 5 minutes.

Mr. BILIRAKIS. Thank you very much and thank you for your tes-
timony. First question for Dr. Duran, some people support a regu-
latory system based largely upon hazards. If exposure were not
part of the regulatory determination, what would that mean for
Intel and its ability to produce cutting-edge components? Thank
you, for Dr. Duran.

Ms. DURAN. In some cases it could mean that we wouldn’t—the
pool of new chemicals and materials that we need to drive innova-
tion would simply not be available to us. They would be restricted
in any use and not allow for that innovation that we need to de-
velop it for our products and our technologies if used in a safe and
responsible manner. So exposure is critical to us.

Mr. BILIRAKIS. Thank you. Second question for Dr. Duran, CICA,
the bill, provides that when EPA issues a new rule to restrict a
chemical—pardon me, I have laryngitis—that it takes into account
whether technically feasible alternatives would be available. It also
provides for a reasonable transition timeline for implementation.
Can you elaborate on that? Does this provision discourage innova-
tion in your opinion?

Ms. DURAN. In this case I would say no. We used the example
of PFOS in my oral and written testimony to say in some cases
that can actually drive further innovation as long as we are given
the capability and time to find that alternative. And in that case
we work with chemical manufacturers on those innovations.

Mr. BILIRAKIS. What would be the typical lead time to develop
and deploy an alternative chemical if one’s use is restricted?

Ms. DURAN. There are no generic timelines. As Ms. Deford had
said, many cases in the early development of a chemical we do look
at alternatives that are available and are picking the one that
meets technical needs with the lowest hazard profile. So the oppor-
tunity for a drop in replacement to be readily available is pretty
much nil. So in the case of PFOS, it took over 10 years. For an-
other case where it might be a single application and innovation
has happened in parallel, it may be much shorter than that. But
PFOS was over 10 years.

Mr. BiLIRAKIS. OK. Next question for Dr. Duran. Does the draft
TSCA provide the flexibility for manufacturers to transition to al-
ternatives when a chemical is banned? If not, what improvements
would you recommend to allow such flexibility?
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Ms. DURAN. We believe the draft as written does provide for that
opportunity for us to pursue alternatives and then transition them
into our existing manufacturing processes.

Mr. BiLIRAKIS. Thank you very much. I yield back——

Mr. SHIMKUS. Will the gentleman yield to me?

Mr. BILIRAKIS. Yes, I will.

Mr. SHIMKUS. A question for the panel. This is the Energy and
Commerce Committee. And historically, do you know how we got
our evolution as a committee? Dr. Duran?

Ms. DURAN. I do not, no.

Mr. SHIMKUS. Ms. Deford? Mr. Cik?

Mr. Cik. Never been here. I have no clue.

Mr. HARRIS. No, sir, I do not.

Mr. SHIMKUS. All right.

Mr. BELLIVEAU. No, sir.

Mr. SHIMKUS. OK. Well, as the new Constitution that we passed,
States were close to fighting States. Part of the new Constitution
that we are under today was the Interstate Commerce Clause with
the sole purpose of making sure that States wouldn’t block com-
merce flowing from State to State. So I would pose that as part of
this debate. If you understand the history of this country and the
union that we now are under and the Federal system that we have,
it is based upon the national government incentivizing and sup-
porting interstate commerce.

So I know my friends who will claim states’ rights will make a
proclamation of the indignation, but I would say historically, if you
would look at the founding of this country, that the Interstate
Commerce Clause is really the foundational principle that has uni-
fied these States, and I think allowing this whole preemption de-
gatehis Constitutionally pretty clear that we have the authority to

o that.

And I thank my colleague for yielding his time, and I yield back.
And I would now recognize my colleague from New Jersey, Mr.
Pallone, for 5 minutes.

Mr. PALLONE. Thank you, Mr. Chairman. I am pleased the com-
mittee has convened this legislative hearing, and I wanted to, you
know, commend you for your efforts to address the severe flaws in
the underlying TSCA statute. We all share a common goal, to en-
sure that the chemicals in everyday products that Americans use
are safe.

But let me first say that I have some serious concerns with the
Chemicals in Commerce Act discussion draft. I believe that Sec-
tions 5 and 6 need changes to ensure the proper review of new and
existing chemicals. And I won’t get into all my concerns, but I also
hope to see greater protections for vulnerable populations and a re-
fined preemption scheme.

But again, I don’t see these concerns as insurmountable. I re-
main confident that both sides of the aisle can come together to
craft a bipartisan bill that achieves our common goal of protecting
Americans from dangerous chemicals.

Now, let me ask—TSCA requires that when EPA needs to regu-
late a chemical it must use the least burdensome option, and this
least burdensome requirement is widely recognized as one of the
biggest obstacles to effective implementation of TSCA. Since EPA’s
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failed attempt to regulate asbestos and the Corrosion Proof Fittings
decision, EPA has been saddled with performing time and resource-
intensive cost-benefit analysis on every potential alternative, not
just the final regulatory control option selected. The draft removes
the language least burdensome but it replaces this with a number
of troubling similar terms like proportional to the risk, net benefits
and cost-effective compared to alternatives.

I wanted to ask Mr. Belliveau, in your assessment, do these
terms preserve the substance of the least burdensome requirement?

Mr. BELLIVEAU. Yes, they do. I believe they are equivalent in
their impact.

Mr. PALLONE. And how will these changes affect EPA’s ability to
grotecg the public from substances known to be dangerous, like as-

estos?

Mr. BELLIVEAU. Well, they will perpetuate a deficiency in which
EPA was not able to ban asbestos, even though it kills 10,000
Americans per year. The same equivalent factors are preserved in
the new draft.

Mr. PALLONE. Now, under the net benefits language, the proposal
says that EPA should not regulate unless the action would result
in net benefits. This appears to say that if preventing exposure to
a toxic chemical will cost a company $10 million and the reduced
exposure would only prevent childhood illnesses valued at $8 mil-
lion, then EPA can’t take the action. Does that seem ethically—
well, it seems ethically wrong to me. What do you think about it?

Mr. BELLIVEAU. Well, I think it is further troubling in that there
are not adequate data usually to quantify the health benefits, and
we need to be mindful of the burden that it places on the Agency,
burdens that should be placed on the industry.

Mr. PALLONE. The bill also creates a new requirement barring
EPA from restricting a chemical’s use unless there is an alternative
currently available for that use without additional cost. And with-
out that requirement, EPA restrictions on dangerous chemicals
could provide market opportunities for innovation and safer alter-
natives. But do you have concerns about that requirement as well?

Mr. BELLIVEAU. Yes, I have very strong concerns, I think, as
should any business person because what the act draft requires is
that we substitute EPA’s judgment for a business judgment as to
what may constitute a safer alternative. Do we really believe that
the Environmental Protection Agency can determine whether a
particular substitute works for Intel or not? No, Intel is equipped
to determine that. That is an impossible burden on EPA to achieve.

Mr. PALLONE. All right. Let me move to Mr. Cik. How would that
provision affect companies like yours that innovate safer alter-
natives?

Mr. Cik. It would level the playing field certainly for small busi-
nesses, and leveling the playing field where everybody has to work
by the same rules drives innovation. That is good for business if
you level the playing field, and that is what we need to do is level
the playing field. Nobody can put toxic chemicals in their products.
Period. It will drive innovation and is good for business.

Mr. PALLONE. I appreciate that. Yes, I am just concerned, Mr.
Chairman, that these burdensome requirements have the potential
to create what Jim Jones called paralysis by analysis and to protect
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the market position of dangerous chemicals and articles, and I
think they should be removed from the draft to enable the EPA to
act and to encourage innovation.

Again, I do appreciate, Mr. Chairman, your efforts to draft—you
know, to move forward. And I think that if we continue to work,
we can come up with a consensus on this bill. But I do have some
serious concerns about the draft right now. Thank you.

Mr. SHIMKUS. I thank my colleague. The Chair now recognizes
the gentleman from Mississippi, Mr. Harper, for 5 minutes.

Mr. HARPER. Thank you, Mr. Chairman, and thank you for hold-
ing this hearing, and we appreciate each witness being here today
to share your views and insight. I think that will be very helpful
as we go forward.

Mr. SHIMKUS. Would the gentleman yield for a second?

Mr. HARPER. Yes.

Mr. SHIMKUS. Just a reminder because she is not up on the
screen, but we also have Jennifer Thomas from the Alliance for
Automobile Manufacturers. She is in Brussels. So there she is.

Mr. HARPER. Great.

Mr. SHIMKUS. So if there is—sometimes people come and go, and
they forget that she is here and we appreciate her time.

Mr. HARPER. Great. Thank you. Mr. Harris, if I may ask you a
couple of questions, first, can you talk for a moment about why it
make?s more sense to keep the focus on chemicals instead of mix-
tures?

Mr. HARRIS. Most of the mixtures that would—and there are mil-
lions of mixtures, understand. There are not just a few thousand.
There are millions of mixtures. If the chemicals that go into those,
unless they in some way through reaction or some other catalyst
change the makeup of that chemical, if the chemical has been eval-
uated, it seems duplicative to me to do it again, extra effort on the
part of the industry but extra effort on the part of the EPA as well
and integrate information that I see as having little use.

Mr. HARPER. Mr. Harris, the small processor is not defined in
TSCA. How do you define small business in your sector?

Mr. HARRIS. Employees of 100 or less is the typical definition
under the bill. Otherwise, anyone with sales over $4 million or
sales of 100,000 pounds would not be included as a small processor.

Mr. HARPER. You state in your written testimony that protection
of proprietary information is the foundation of innovation in our
economy and that it is important to your members and your cus-
tomers. In your opinion, are the confidential business information
pli(l)vgsions in CICA an improvement over existing TSCA and if so,
why?

Mr. HARRIS. Yes, I believe so. I think it gives industry the oppor-
tunity to keep information confidential that they need to for com-
petitive and innovative reasons, but I think it also provides an op-
portunity for those emergency responders and those in healthcare
to be able to get the information they need if necessary in event
of an accident. I think it is an improvement over current TSCA.

Mr. HARPER. You make an important point in your written testi-
mony about the economic margins your industry operates on and
while you believe that your members should be subject to regula-
tion that it is important to be mindful of the costs associated with
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regulatory burdens. Along those lines, isn’t cost-benefit analysis an
essential part of most government regulation?

Mr. HARRIS. I certainly think it should be. In our industry, we
are regulated by just about every agency that you could name here
in Washington, and I think it is essential that when a regulation
is created, you need to understand what it is going to cost industry
to comply to make sure that it makes any sense, that there is a
benefit not only to the industry but certainly to the general public.

Mr. HARPER. OK, and if there wasn’t such a cost-benefit require-
ment, couldn’t the government impose regulations whose costs far
exceed the benefits they are purported to provide?

Mr. HARRIS. Absolutely. I think that happens today.

Mr. HARPER. Specifically you mention reporting burdens that
may be especially burdensome for your members, and you ex-
plained that you want to avoid duplicate reporting burdens. How
could EPA be sure it is getting the information it needs and not
more and not duplicate information?

Mr. Harris. Well, I think that we are, speaking as a distributor,
we are a middleman. We do not manufacture products. The chemi-
cals that we distribute are manufactured by others. That informa-
tion the EPA is getting from those manufacturers. We sell products
to manufacturers, companies that are making a variety of products.
They understand the exposure. They understand the risk better
than we would. If that information can’t be obtained anywhere else,
we are certainly willing to do what we can to provide it. But it
seems duplicative to me to provide information that someone else
has already provided and a burden on both industry and the gov-
ernment.

Mr. HARPER. Thank you, Mr. Harris. I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentlelady from Colorado, Ms. DeGette, for 5
minutes.

Ms. DEGETTE. Thank you. Thank you very much, Mr. Chairman.
I just want to reiterate that I am pleased that we are continuing
to have conversations, and there is some progress that is made in
this draft bill. But I am concerned like the ranking member of the
full committee that the discussion draft might weaken some as-
pects of current law. And I want to talk about a couple of those
issues.

Right now, TSCA doesn’t require new chemicals to be tested be-
fore they are introduced into commerce, and it places significant
hurdles on the EPA to require testing of existing chemicals. And
so as a result of this, 85 percent of pre-manufacture notices sub-
mitted for new chemicals under TSCA are accompanied by no tox-
icity data. This bill, the draft bill, doesn’t require new chemical ap-
plications to be accompanied by data, and it would not require test-
ing of all existing chemicals. While the draft does extend order au-
thority of the EPA for testing, it also puts new limits on the EPA’s
testing authority, allowing testing in only a narrow set of cir-
cumstances.

And so I want to start with you, Mr. Belliveau. Are you con-
cerned about the limitations the draft would put on the EPA’s au-
thority to require testing?
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Mr. BELLIVEAU. Yes, I am very concerned for the reasons that
you stated and in addition, the changes in the draft to current law
would substantially shrink the universe of the number of chemicals
that would be candidates for testing. Currently under existing law,
any chemical could be subject to a testing requirement. Under the
draft, only those handful of chemicals that were going through a
safety determination or determination for a new chemical could be
tested. That really shrinks the universe and the bar is raised, a
higher—rather than a chemical simply that may present an unrea-
sonable risk triggering testing, now EPA has to show that the
chemical will result or will likely result in an unreasonable risk be-
fore testing can be required.

Ms. DEGETTE. Right, and that sort of hints at what my next
question is which is that EPA is not provided with the requirement
of—I am sorry, with the authority to require the testing of chemi-
cals before putting them into the high-priority or low-priority cat-
egories. The chemicals that were put into the low-priority category
would be exempt from all regulation at both the Federal and State
levels. So that would have huge consequences.

So I want to follow up and ask you are there any requirements
in the draft to ensure that the EPA has adequate information
about a chemical’s risk before putting it into that category?

Mr. BELLIVEAU. No, because their authority has been narrowed
as we just discussed.

Ms. DEGETTE. Right.

Mr. BELLIVEAU. And there is no threshold requirement that there
be robust data demonstrating that the chemical has no intrinsic
hazard in order to justify being designated a low priority. The re-
sult would be thousands of chemicals that are shielded from Fed-
eral and State——

Ms. DEGETTE. OK. Do you have

Mr. BELLIVEAU [continuing]. Scrutiny.

Ms. DEGETTE [continuing]. Some ideas of how we can fix this
part of the draft? You don’t——

Mr. BELLIVEAU. Yes.

Ms. DEGETTE [continuing]. Need to tell me right now, but if you
don’t mind supplementing your testimony by providing a written
summary of how you would fix this as we move forward in the com-
mittee?

Mr. BELLIVEAU. I would be happy to do that.

Ms. DEGETTE. That would be great. Thank you. Mr. Chairman,
I would ask unanimous consent that he be allowed to supplement
with that information.

Mr. SHIMKUS. Without objection, so ordered.

Ms. DEGETTE. Thank you. I want to turn to you, Mr. Harris,
briefly. Why do you think that the bill should be changed to give
the EPA the authority to require from downstream formulators,
that are from downstream formulators? Sorry. That was written in
my handwriting which I couldn’t read.

Mr. HARRIS. No problem. I have the same issue. Again, I will re-
peat that, you know, we are a middleman. We are a distributor. We
typically know but under Responsible Distribution and the product
distributorship requirements that we have under Responsible Dis-




113

}:‘ribution, we know what our customers are using their products
or.

Ms. DEGETTE. Right.

Mr. HARRIS. We do not always know exactly how they are using
them. Thus it would be difficult for us as a distributor to determine
what the exposures would be in their factors and in their plants.
In fact, many of our customers would not want us in their factories,
their plants. They have confidential things that they do there. They
don’t want us to know how they are formulating their paint or
their ink or their cosmetics. So I think it would be duplicative for
us to try to do something and provide information that in fact prob-
ably wouldn’t say much because we don’t know what is going on
every day in a downstream processor’s facility.

Ms. DEGETTE. And so really, if those folks gave the data to the
EP}A?,? then the EPA could use that to inform the prioritization,
right?

Mr. HARRIS. Absolutely.

Ms. DEGETTE. Dr. Duran, you are nodding your head yes, too, is
that correct?

Ms. DURAN. Yes. I mean, understanding where the exposure is,
that is a role we play as downstream users of chemicals and

Ms. DEGETTE. And in fact, high exposure is a valid reason to des-
ignate a chemical as a high priority, isn’t it, Dr. Duran?

Ms. DURAN. In conjunction with inherent hazard, of course.

Ms. DEGETTE. Right.

Ms. DURAN. Yes.

Ms. DEGETTE. Thank you. Thank you very much, Mr. Chairman.

Mr. SHIMKUS. I thank my colleague. The Chair now recognizes
the gentleman from California, Mr. McNerney, for 5 minutes.

Mr. McNERNEY. Well, I thank the chairman for getting this train
moving down the tracks. I am just afraid that it will get going too
fast. It is really possible for the House to pass something that
viflouldn’t have a chance in the Senate. So let us work together on
that.

And I understand the industry’s need for TSCA’s reform to estab-
lish a clear and consistent set of standards that would not impact
the industry’s competitiveness clear enough. However, there is a
growing public concern and awareness of unapproved exposure to
chemicals that may cause cancer or cause harm to other parts of
our health. And a good reform package would give the EPA the
tools and the resources to carry out regulations of public disclo-
sures of chemicals to better ensure public safety. If this committee
produces legislation that curtails the EPA from protecting the pub-
lic safety from a chemical exposure, then this legislation would be
a failure and ultimately counterproductive for the industry. So
again, I urge we work together. There is competitive interest, of
course, but in the end, I think we can find something that would
be beneficial.

I do have some questions. I am not just going to preach here. The
CICA continues to determine on a cost-benefit analysis rather than
a risk-based standard, and yet every member of the panel agreed
that the law should be risk-based. So I suspect we should move
more in that direction in our legislative effort with the concurrence
of the panel. The CICA fails to create protections from aggregate
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exposures to chemicals which is something that concerns me per-
sonally. Mr. Belliveau, would you comment on that?

Mr. BELLIVEAU. Yes, we need to consider real-world conditions.
The average person is exposed to a chemical from multiple sources.
Naturally EPA should aggregate the information on those multiple
exposures when determining the safety of chemicals and a more ex-
plicit requirement to assess aggregate exposure would certainly be
appropriate.

%VI{;‘ MCcNERNEY. Should the EPA generate risk data on chemi-
cals?

Mr. BELLIVEAU. The EPA needs greater authority to require
manufacturers and processes to test chemicals to provide data and
information on——

Mr. MCNERNEY. So it should——

Mr. BELLIVEAU [continuing]. The hazards. Yes.

Mr. MCNERNEY [continuing]. Have a risk-based table or database
of chemicals of risks?

Mr. BELLIVEAU. If you are asking do we need a strictly risk-based
system, yes, we do, and the draft does not provide that.

Mr. MCNERNEY. So that was my next question.

Mr. BELLIVEAU. OK.

Mr. McNERNEY. Does the CICA do that?

Mr. BELLIVEAU. No.

Mr. McNERNEY. Does it give the EPA authority to do that?

Mr. BELLIVEAU. No, it mixes costs too up front in the process
which prohibited EPA from banning asbestos. There needs to be—
and I think stakeholders have agreed on this privately that there
needs to be a strictly health-based determination as to whether a
chemical is safe for the uses, all the uses that are out there. And
then if a chemical fails to meet that safety standard, then we can
look at solutions next. And then naturally, as a common-sense mat-
ter in looking at solutions, you look at what works, how affordable
it is, and other considerations. But to consider those things up
front chills a determination of safety.

Mr. McNERNEY. I am not sure if anyone on the panel would like
to answer this. It seems that the CICA creates new opportunities
for litigation before chemicals can be regulated. Would anyone care
to take that?

Mr. BELLIVEAU. If I may, in several places the draft adds new
burdens of proof imposed on the Environmental Protection Agency.
Arguably that opens the door to industry lawsuits that allege that
the EPA has not met those burdens. There needs to be more of a
burden on the industry to make certain demonstrations and less
burden on EPA.

Mr. McNERNEY. Lastly, the TSCA reform proposals included in
this draft would create new duties and new requirements for the
agency, necessitating additional funds. Yet, this draft provides no
additional resources. For each to the panel, a yes or a no, please.
Do you support the collection of reasonable user fees to ensure that
the EPA has the resources to carry out its functions? Dr. Duran?

Ms. DURAN. I would say reasonable is key. Most likely, yes.

Ms. DEFORD. Reasonable in making sure that they come back to
TSCA to EPA, that office to

Mr. MCNERNEY. Very good.
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Ms. DEFORD [continuing]. Have those resources.

Mr. CIk. Absolutely, of course.

Mr. MCNERNEY. OK.

Mr. Cik. We submitted some data with our package that dem-
onstrates that most small businesses in the country support very
strong measures to control toxic chemicals. This position is not a
minority position. This is a majority position.

Mr. McNERNEY. OK. Mr. Harris?

Mr. HaRRIS. Yes, I would agree also if it is reasonable, if the fees
are reasonable, and if the funds are used for the purpose intended.

Mr. MCNERNEY. OK.

Mr. BELLIVEAU. Yes.

Mr. McNERNEY. Well, I want to underscore this before I yield.
No matter what we put in the bill, if the EPA doesn’t have the re-
sources to carry out its functions, it won’t be a functional law. I
yield back.

Mr. SHIMKUS. The gentleman yields back. At this time the Chair
now recognizes the gentlelady from California, Ms. Capps, for 5
minutes.

Mrs. Capps. Thank you, Mr. Chairman, for holding the hearing,
and thank you to our witnesses for your testimony. And if it is any
comfort to you, I think I am the last member to ask questions.

You know, under current law, TSCA uses a “unreasonable risk”
standard to evaluate the safety of a chemical. This is understood
to be a cost-benefit standard. In effect, a cost-benefit approach re-
quires the Agency to balance the economic value of a chemical
against the adverse health impacts, whether they be cancer, autism
or any of the other serious threats.

Besides posing a serious ethical problem, this approach has also
proven, and I think you might agree, to be unworkable. And that
is what the subcommittee has repeatedly received testimony, that
TSCA’s safety standard is failing to protect the general public and
vulnerable populations.

Since 2009, there has been widespread agreement that this cost-
benefit standard needs to be abandoned. We have heard from many
stakeholders, including EPA, the American Chemistry Council and
even the oil refineries, everybody seems to be on the same page on
this one. They have all stated that costs should not be part of safe-
ty determinations under TSCA.

Despite the broad consensus on this matter, the discussion draft
we have before us maintains the status quo on the safety standard.
It makes no changes to the language of unreasonable risk or the
consideration of cost during EPA’s assessment of a chemical’s safe-
ty. I think that is a disappointment. I am also very concerned that
the safety standard in the draft will fail to protect the vulnerable
populations. That is what I want to talk about for a minute.

Vulnerable populations include children, infants, the elderly, the
disabled workers and those living near chemical facilities. The Na-
tional Academy of Science in their 2009 report, Science and Deci-
sions, recommended that all vulnerable populations should receive
special attention in all stages of the risk-assessment process.

Mr. Belliveau, do you believe the draft as written would ade-
quately protect vulnerable populations from dangerous chemicals?
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Mr. BELLIVEAU. No, I don’t. It really needs to be changed so that
a chemical has to be found to be safe for the vulnerable populations
explicitly.

Mrs. Capps. I was going to ask you what changes you would rec-
ommend. Do you want to be more specific than that?

Mr. BELLIVEAU. Sure. I mean, to be fair, the drafters include a
definition, potentially exposed population, that addresses some of
who the vulnerable population is. It is a definition. It says that
some exposures need to be considered, but you need to finish the
job unless you require that you actually apply a health-based
standard to the protection of vulnerable populations. It is an op-
tion. It is not a mandate. And we need to be concerned about those
who are most vulnerable.

Mrs. CAPPS. And you may have already answered this, too, but
just for the record, should the placement of chemicals—well, first
of all, should decisions then on new chemicals protect vulnerable
populations?

Mr. BELLIVEAU. Yes, absolutely.

Mrs. Capps. Yes? And should the placement of chemicals into ei-
ther low- or high-priority categories protect vulnerable populations?

Mr. BELLIVEAU. Especially for the low-priority category. We need
to ensure that there is adequate data to determine whether vulner-
able populations may be at risk. The danger that is invited by the
current draft is that literally thousands of chemicals will be set
aside as low priority with poorly understood hazards. That would
not provide the protection that we are seeking for vulnerable popu-
lations.

Mrs. CApPps. Thank you. Mr. Chairman, there is about a minute
and a half left or a quarter left. This is really what I wanted to
drill in on here in my question time. So would any of the other of
you like to respond to this matter of protecting our vulnerable pop-
ulations?

Ms. DEFORD. Yes——

Mr. SHIMKUS. Your mike is not on. I am sorry.

Ms. DEFORD. Sorry. What I was saying is we see the discussion
draft as actually is including—there is a definition for potentially
exposed populations. So we do see the discussion draft taking ac-
count——

Mrs. CaPPs. Adequately?

Ms. DEFORD [continuing]. Of that.

Mrs. CAPPS. Adequately?

Ms. DEFORD. And I mean, we believe it is critical for that protec-
tion to be in place, both for new chemicals and existing chemicals.

Mrs. CAPPS. Anything else?

Mr. Cik. I will add something. The low-priority issue could be a
trap for products that serve at-risk populations like babies and
children, pregnant women, the at-risk population. These chemicals
can be shielded from further review. I mean, that could be a seri-
ous problem. And then you make it worse by shielding these chemi-
cals from States to review them. It is a serious problem. We can’t
allow that.

Mrs. Capps. OK.

Ms. DEFORD. Maybe one point I would make on low priority is,
I mean, if the Agency doesn’t have sufficient information in order
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to make a determination, they can actually identify such as a high
priority and then go ahead and collect additional information. So
you know, the question, the issue around insufficient information
is the Agency can realize that and make a determination about
need for both exposure and additional hazard information.

Mrs. Capps. Thank you. I have overstayed my time but I just at
least want to really acknowledge the chairman for your pledge to
work with members on this side of the aisle in a real bipartisan
way to improve this draft. I think that there is agreement that it
may be a starting point but it needs a heck of a lot of work before
it sees its final form. At least that is how I feel. Thank you very
much.

Mr. SHIMKUS. I would thank my colleague and friend from Cali-
fornia. I would just, on a side note, I would say TSCA currently has
no category for vulnerable populations.

Mrs. CAPPS. Right.

Mr. SHIMKUS. Period. Nothing.

Mrs. CAPPS. Yes.

Mr. SHIMKUS. We at least start addressing it. And I think that
is a step in the right direction showing some movement.

Mrs. CAPPS. One step.

Mr. SHIMKUS. That is better than no step. But I do want to
thank—I want to make sure we thank Ms. Thomas for being with
us in Brussels. She is going to be allowed to go to bed. And we also
want to thank the first panel for your diligence. Members were
very active. This is a very important issue. We do appreciate those
offers of assistance. We want to get to obviously a compromise that
can move in a bipartisan manner. That is the only one that will
really get appropriately on the Senate side. As was stated, we could
move a Republican bill adequately and through the house, but the
question is, to what end? So we are all going to have to move some-
where, and I hope we all move together.

With that, I want to dismiss the first panel and ask the second
panel to come join us.

I am going to get started and welcome the second panel. I will
do the same as I did the first one. I will kind of announce you all
right up front, and then we will just go with the 5 minutes. You
all sat through the last panel. I think there will be a lot of good
questions. I may not go as long as the first, but we are happy to
have you here.

Joining us will be Mr. Mark Duvall who is a Principal at
Beveridge & Diamond. Next to him is Dr. Bosley?

Ms. BOSLEY. Bosley.

Mr. SHIMKUS. Bosley. Thank you. President of Boron Specialties
on behalf of the Society of Chemical Manufacturers and Affiliates.
Mr. James Stem is National Legislative Director of the Transpor-
tation Division of the Sheet Metal, Air, Rail and Transportation
Union. Dr. Philip Landrigan, Professor of Pediatrics, Director of
Children’s Environmental Healthcare Center, Ichann School of
Medicine at Mt. Sinai. Welcome, sir. And Ms. Anna Fendley with
the United Steel Workers.

With that, Mr. Duvall, you are recognized for 5 minutes.
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STATEMENT OF MARK N. DUVALL

Mr. DuvAaLL. Chairman Shimkus and Ranking Member Tonko,
thank you for inviting me to testify. My name is Mark Duvall. I
am a principal at the law firm of Beveridge & Diamond. Although
I represent a variety of clients on TSCA issues, I am appearing
here today solely in my personal capacity. The views I express
today are my own, and I am not representing my law firm or any
client of my law firm.

My comments focus on the core provisions of the discussion draft
which would amend Sections 4, 5 and 6 of TSCA relating to testing,
new chemicals and existing chemicals. In my view, these provisions
would strengthen TSCA in important ways.

Starting with Section 4, the draft would delete today’s require-
ment that EPA establish both that testing is needed and that a
chemical substance may present an unreasonable risk or other
finding. It would only require EPA to conclude that testing is need-
ed. Where appropriate, EPA would be able to impose testing re-
quirements by order rather than by rule. This should streamline its
ability to require testing.

The draft would also facilitate transition to the more sustainable
toxicology testing of the future. It would encourage the use of inno-
vative technologies while leaving EPA with the discretion to re-
quire animal testing where alternatives are not yet available or
sufficiently reliable.

With respect to Section 5 of TSCA, for the first time EPA would
have to decide whether a new chemical substance would or would
not be likely to result in an unreasonable risk of harm under the
intended conditions of use. The draft bill would authorize EPA to
require testing to develop the information it needs in order to make
that determination if the information was not provided by the sub-
mitter.

The draft bill would also clarify and strengthen EPA’s ability
where appropriate to restrict new chemical substances as they
enter the market.

Turning now to Section 6, one of the most important changes to
TSCA would be the prioritization provision. Current law has no
driver that requires EPA to prioritize chemical substances for re-
view and then review them systematically. As a result, EPA has
faced challenges in obtaining necessary funding from Congress or
clearances from OMB. The draft bill would provide that driver.

The prioritization provision would direct EPA to establish a risk-
based process for designating chemical substances as either high or
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a low priority for a safety determination. Those designated as high
would proceed to a safety determination. Those designated as low
would not. At any time, EPA could revisit a designation and
change it if the available information supported a change in EPA’s
discretion.

Safety determinations are the second step in addressing chemical
safety systematically. EPA would be required to make safety deter-
minations for high priority substances. The safety determination
would conclude either that a chemical substance will or that it will
not result in an unreasonable risk of harm to human health or the
environment under the intended conditions of use. EPA could re-
quire testing if needed in order to make a safety determination.

This unreasonable risk standard which has been discussed al-
ready this morning would be very different from the similarly
worded standard of current TSCA and certain other statutes and
would have a different effect. Unlike those other statutes, the draft
would separate out the determination of risk which is primarily a
scientific conclusion from decisions about risk management. The
safety determination itself would be based on scientific factors, con-
siderations of risk and so on. It would be risk-based. It would con-
sider information on potentially exposed subpopulations that EPA
would take into account in making a determination of unreasonable
risk. But there is no provision in the bill for the weighing of costs
and benefits in making a safety determination. If that is not clear,
then legislative history or additional drafting should make it clear.

The bill’s risk management provision would delete the least bur-
densome alternative requirement of TSCA and delete many of the
procedural requirements that EPA has found to make rule making
difficult. Instead, it would require EPA to make certain findings be-
fore imposing risk management controls. For example, EPA would
have to determine that the controls will result in net benefits and
would be cost effective. These requirements have been in place for
over 20 years because they were part of the executive order issued
by President Clinton and reaffirmed by President Obama. EPA has
not found these executive orders to be obstructing it from com-
pleting its work. And where risk management measures would
amount to a ban, EPA would have to ensure that feasible alter-
natives are available that would reduce the risk. This provision
would address the concern reflected in California’s green chemistry
regulations about regrettable substitution.

In conclusion, the draft bill would strengthen TSCA’s core provi-
sions. It would delete requirements that have hampered EPA’s
ability to regulate chemical risks. It would provide EPA with new
flexibility in exercising its authority, and it would require EPA to
act in ways that promote good governmental decision-making.

Thank you for considering this testimony.

[The prepared statement of Mr. Duvall follows:]
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Summary of Key Points

The draft Chemicals in Commerce Act (CICA) would strengthen the core provisions of
the Toxic Substances Control Act (TSCA), sections 4, 5, and 6.

The changes to the testing provision, section 4 of an amended TSCA, would bolster
EPA’s ability to require testing by (a) lowering the threshold findings necessary for EPA to
require testing; (b) authorizing EPA to require testing by order in appropriate cases; (c) providing
a statutory basis for testing consent orders; and (d) facilitating the transition to the toxicology
testing of the future.

The changes to the new chemicals and significant new use provisions, section 5 of an
amended TSCA, would codify and strengthen EPA’s current practices. They would also require
for the first time that EPA make a determination about the safety of chemical substances
reviewed under these provisions. EPA could require testing where necessary.

The draft bill would give EPA new tools to evaluate chemical safety by requiring it to
prioritize chemical substances, make a safety determination for high-priority substances, and
regulate those substances found to result in an unreasonable risk of harm to human health or the
environment under the intended conditions of use. These provisions would appear in section 6 of
an amended TSCA.

Prioritization would be a risk-based process for identifying chemical substances for
further review. A safety determination would be a risk-based analysis of whether a chemical
substance will result in an unreasonable risk; it would not involve consideration of costs and
benefits. The risk management provision would delete the “least burdensome alternative”
requirement in current TSCA and require findings that would help with good governmental

decisionmaking.
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Testimony

Thank you for inviting me to testify at this hearing. My name is Mark N. Duvall, and |
am a principal at the law firm of Beveridge & Diamond, P.C. Although I represent a variety of
clients on TSCA issues, | am appearing here today solely in my personal capacity. The views [
express today are my own. | am not representing my law firm or any client of my law firm.

I have extensive experience with the Toxic Substances Control Act (TSCA). I have been
advising clients on TSCA for some 30 years.

I have reviewed the Discussion Draft of TSCA legislation entitled the “Chemicals in
Commerce Act.” My comments today focus on the core provisions of the Discussion Draft,
which would amend sections 4, 5, and 6 of TSCA, relating to testing, new chemical substances,
and existing chemicals. These provisions would strengthen TSCA.

1. Testing Requirements

The draft CICA would bolster EPA’s ability to require manufacturers and processors to
conduct testing.

First, the draft would lower the threshold findings that EPA must make before requiring
testing. Today, in order to require testing, EPA must find that testing is needed and that a
chemical substance “may present an unreasonable risk” or that a chemical substance is produced
in substantial quantities and may have significant or substantial human or environmental
exposure. EPA has found these additional threshold findings to be obstacles to its ability to
require testing. The draft would delete those additional threshold findings. It would only require

EPA to conclude that testing is needed.



123

Second, where appropriate, EPA would be able to impose testing requirements by order
rather than by rulemaking. This should streamline its ability to require testing, since EPA has
found the rulemaking process for test rules to be resource-intensive and time-consuming.

Third, the draft CICA would provide a statutory basis for testing consent orders, While
EPA has been entering into testing consent orders for several years, its authority to do so is at
best implied in the current statute. The draft CICA would establish clear authority for testing
consent orders.

Fourth, the draft would facilitate the transition to the toxicology testing of the future.
Under current TSCA, EPA has required the testing of chemical substances one at a time, often in
expensive tests that require the use of a large number of vertebrate animals. The draft would
require EPA to take concrete steps to minimize the use of vertebrate animals in testing. It would
encourage the use of innovative technologies that allow for the possibility of testing a large
number of chemical substances for a wide variety of endpoints with the use of technology. This
vision is far more sustainable than the approach EPA has taken in its testing requirements to
date. At the same time, it would leave EPA the discretion to require animal testing where
alternatives are not yet available or sufficiently reliable.

2. New Chemical Substances and Significant New Uses

The draft CICA would codify much of EPA’s current practices in addressing new
chemical substances and significant new use rules (SNURs). For example, EPA has regulated a
large number of chemical substances through consent orders under section 5(¢) of TSCA. The
draft bill would clarify and strengthen EPA’s ability where appropriate to restrict new chemical
substances as they enter the market or as a manufacturer or processor commences a significant

new use of an existing chemical substance.
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The draft bill would make a significant change in how EPA reviews new chemical
substances and existing chemical substances subject to SNURs. For the first time, EPA would
be required to make a determination about the safety of such chemical substances. Today, EPA
may simply allow the notice period to expire without taking regulatory action. Under the
Discussion Draft, EPA would have to decide whether a chemical substance, or engaging in a
significant new use, would or would not be likely to result in an unreasonable risk of harm to
human health or the environment under the intended conditions of use. Jim Jones, Assistant
EPA Administrator, told this Subcommittee recently that the corresponding provision in the
Senate bill, S. 1009, is one of the best features of that bill.

EPA may find that it lacks sufficient information to make a determination that a chemical
substance or significant new use is or is not likely to result in an unreasonable risk under the
intended conditions of use. In that case, the draft bill would authorize EPA to require testing to
develop the information it needs in order to make that determination. This approach would be a
compromise between the concept of minimum data sets, which may result in large amounts of
data not necessary for regulatory determinations, and the current situation where many notices
are submitted without data. Where appropriate, EPA may aliow a new chemical substance to
enter the market while the testing is being conducted. Otherwise, EPA may require the testing to
be completed before commercialization.

The standard of “likely” or “unlikely™ to result in an unreasonable risk under the intended
conditions of use is appropriate where available data may be limited. A new chemical substance
has not yet entered the market, so it has not produced the revenue necessary to generate the kind
of data EPA might need to make a more definitive determination. Once a new chemical

substance does enter the market, it would become subject to the provisions relating to existing

4.
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chemical substances. At any time after commercialization, EPA could review a former new
chemical substance and make a safety determination that the chemical substance will or will not
pose an unreasonable risk. If EPA then needed additional data in order to make that
determination, it could require testing.

3. Prioritization

One of the most important changes to TSCA in the draft CICA is the prioritization
provision. Prioritization would lead to safety determinations, which would lead to risk
management in appropriate cases.

Today’s TSCA does not direct EPA to review chemical substances systematically for the
risks that they may pose to health or the environment. EPA has tried to do so, most recently with
its list of Work Plan chemicals. However, we have seen over the years that it has struggled to
sustain a focused, reasoned approach to reviewing chemical safety. Without a driver that
requires it to prioritize chemical substances for review, and then review them, EPA has faced
challenges in obtaining necessary funding from Congress or clearances from the Office of
Management and Budget.

The prioritization provision of the draft CICA would direct EPA to establish a risk-based
process for designating chemical substances as either a high priority or a low priority for a safety
determination. EPA would have no more than 1 year to establish that process. The draft would
identify the basis for making prioritization decisions. It would allow for public comment on
proposed designations, but EPA would maintain considerable discretion in setting its own
priorities for reviewing chemical substances.

Prioritization would be intended primarily as a process for selecting chemical substances

for further review. Chemical substances designated as high priority would proceed to a safety
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determination. Those designated as low priority would not. At any time, EPA could revisit a
designation and change it if the available information supported a change.

EPA would be charged with making a prioritization decision for all chemical substances
that are active (as determined under section 8). The draft bill would not mandate a timetable for
completing prioritization all active substances, however. A timetable might create a large and
growing backlog of uncompleted safety determinations. Instead, the draft bill would allow EPA
to make prioritization decisions in part by taking into account its ability to schedule and
complete safety determinations.

4. Safety Determinations

The draft CICA would require EPA to make safety determinations for high-priority
substances. This would be the second step in addressing chemical safety systematically. The
safety determination would conclude that a chemical substance will or will not result in an
unreasonable risk to human health or the environment under the intended conditions of use.

Unlike the Senate bill, S. 1009, the Discussion Draft would not have a safety assessment
followed by a safety determination. Instead, it would combine both activities into one safety
determination step, to be followed by a separate risk management step if appropriate.

EPA would make a safety determination based on existing information unless it
determined that additional information was needed. In that case, it would be able to require
testing and defer the safety determination until after the test data became available.

The “unreasonable risk” standard in the draft CICA would be very different from the
similarly-worded “unreasonable risk”™ standard of current TSCA, and of some other statutes such
as the Consumer Product Safety Act. Those statutes combine a finding of risk with a decision

about risk management into a single determination. They require the agency to weigh the costs
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and benefits of the chemical and the regulatory action before making an “unreasonable risk”
determination. Unlike those statutes, the draft CICA would separate out the determination of
risk, which is essentially a scientific conclusion, from decisions about risk management. A
safety determination about “unreasonable risk” would be risk-based. The draft provides that the
determination would be based on the weight of the scientific evidence after considering the best
available science related to health and environmental concerns. It would consider information on
potentially exposed subpopulations. There is no provision for the weighing of costs and benefits
in making a safety determination. Any consideration of costs and benefits would be postponed
until the risk management stage.

i,

Nevertheless, courts might be inclined to find that the CICA’s “unreasonable risk”
standard requires consideration of costs and benefits simply based on other statutes. To mitigate
this possibility, it may be advisable to explain this provision in legislative history to emphasize
that the weighing of costs and benefits would not be part of a safety determination.

The draft bill does not include deadlines for EPA to complete a safety determination or a
certain number of safety determinations. EPA is likely to need varying amounts of time to
complete safety determinations, in light of variables such as the number of uses to be considered
and whether or not testing would be needed. If deadlines are added to the bill, they should be
flexible enough to address this variability in timing needed to complete any individual safety
determination.

5. Risk Management

The draft bill’s risk management provisions would significantly strengthen EPA’s ability

to require appropriate controls. It would delete the “least burdensome alternative” requirement
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of TSCA that featured prominently in the court decision invalidating EPA’s ban on asbestos.’ It
would also delete many of the procedural requirements that EPA found to make rulemaking
difficult.

Instead, the draft would require EPA to make certain findings before imposing risk
management controls, all of which relate to good governmental decisionmaking. For example:

o EPA would have to determine that the controls will result in net benefits and would be
cost-effective. These requirements are already applicable to EPA decisionmaking
through Executive Orders issued by President Clinton and President Obama.’

¢ Where the risk management measures would amount to a ban, EPA would have to ensure
that feasible alternatives are available that would materially reduce the risk posed by the
chemical substance. This provision would address the concern reflected in California’s
Green Chemistry regulations about “regrettable substitution,” although far less would be
required of EPA than the Green Chemistry regulations would require of responsible
entities.’

Any risk management measure would have to exempt replacement parts for articles
manufactured prior to the applicable compliance deadline. It would also have to provide for a
reasonable transition period. Both of these measures are important for manufacturers of complex

durable goods such as automobiles and airplanes.

! Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5™ Cir. 1991).

* Executive Order 12866, 58 Fed. Reg. 51735 {Oct. 4, 1993) (“Further, in choosing among alternative regulatory
approaches, agencies should select those approaches that maximize net benefits (including potential economic,
environmental, public health and safety, and other advantages; distributive impacts; and equity), unless a statute
requires another regulatory approach .... When an agency determines that a regulation is the best available method
of achieving the regulatory objective, it shall design its regulations in the most cost-effective manner to achieve the
regulatory objective.”™); Executive Order 13563, 76 Fed. Reg. 3821 (Jan. 21, 2011) (similar language).

3 Compare 22 Cal. Code Regs. § 69501 et seq. (Safer Consumer Products regulations).

-8-
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The bottom line is that EPA would be better equipped than under current TSCA to
regulate chemical substances found to result in an unreasonable risk.
L T T T 3
In conclusion, the draft CICA would strengthen TSCA’s core provisions. It would delete
requirements that have hampered EPA’s ability to regulate chemical risks; it would provide EPA
with new flexibility in exercising its authority; and it would require EPA to act in ways that
promote good governmental decisionmaking.

Thank you for considering this testimony.
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Mr. SHIMKUS. Thank you. The Chair now recognizes Dr. Beth
Bosley. You are recognized for 5 minutes.

STATEMENT OF BETH D. BOSLEY

Ms. BosLEY. Thanks very much, Chairman Shimkus, Ranking
Member Tonko and other members of the subcommittee. My com-
pany, Boron Specialties, is a specialty chemical manufacturer and
a woman-owned small business. We are located in Pittsburgh,
Pennsylvania. We are also members of the Society of Chemical
Manufacturers and Affiliates, known as SOCMA.

As an entrepreneur and a business owner, I offer a unique per-
spective that I hope you will find helpful as you consider this draft
legislation which is a clear improvement over the status quo. I
would like to discuss some important areas of the draft.

First, a robust new chemicals program is essential to America’s
ability to innovate and to create jobs. I cannot overstress the im-
portance of market access to start-ups and small businesses. In
general, the new chemicals provision in the draft bill preserves the
delicate balance in existing law between the opportunity to inno-
vate and protecting human health and the environment. The draft
retains current statutory exemptions and the authorization for
other exemptions such as for research and development.

As a clarification, when I speak of exemptions, I do not mean ex-
empt from TSCA or any other compliance obligations. All I am
talking about is exempt from premanufacture notification require-
ments or that they are eligible for expedited review so long as they
meet certain criteria.

Chemicals making use of these exemptions are actually inher-
ently restricted since they are bound by rigorous criteria. The draft
also maintains the 90-day review period for PMNs. EPA currently
completes review of many new chemicals in far less time than 90
days while still being protective. So this is reasonable. The draft
would require EPA to determine during that review period whether
a new chemical is likely to meet or not likely to meet a safety
standard. This is a significant step forward.

As the subcommittee considers the bill further, I offer some sug-
gestions regarding the treatment in Section 5. Current law author-
izes EPA to extend the 90-day review period by rule which is usu-
ally procedurally too demanding. So EPA uses 15-day extensions
with consent of the submitter. I would urge this aspect of the cur-
rent bill be adopted rather than allowing an automatic 90-day ex-
tension.

I believe some drafting corrections might be warranted also to
clarify EPA’s ability to use significant new-use rules that are appli-
cable to everyone and to authorize commencement of manufacture
upon the establishment of Section 6 restrictions. We would be
happy to discuss these with subcommittee staff off-line.

The draft bill also strengthens Section 14, confidential business
information provision, and represents a balanced approach to in-
creased transparency while preserving trade secret protection. The
bill imposes reasonable limitations on CBI. Companies would have
to determine how long they believe their CBI protection is nec-
essary, and they would have to resubstantiate over time. This fixes
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one of the core problems under the current law, the open-ended
protection of CBI.

The draft would break the inventory of existing chemicals into
active and inactive lists. This will help EPA focus its resources on
prioritizing a much smaller list of active chemicals which will expe-
dite review.

As I have mentioned in prior testimony, the bill should also ex-
pand TSCA Section 8(e) to authorize submission of non-adverse
data and to require EPA to take this data into account. Presently
Section (e) is bias toward adverse data.

I am pleased to see that the EPA would be able to obtain infor-
mation from downstream processors who are in a much better posi-
tion to report on market applications and exposure patterns for the
chemicals they use. I am somewhat concerned that the bill does not
require some degree of processor reporting, however.

After prioritization, should EPA determine that more data is
needed to affirm safety, it would be given enhanced mechanisms
for this data collection.

TSCA Section 4 would also be strengthened by expanding EPA
authority to request data either by rule, by consent agreement or
by order, and it is this order authority that will speed action. As
a caveat, however, before ordering testing, EPA should first con-
sider all the available information that it has. It should have sound
scientific and risk basis for the request, and testing should be
tiered.

The risk management provision under the current statute has re-
ceived criticism for the unreasonable risk standard being too cum-
bersome for EPA to implement. It requires EPA to determine the
least burdensome regulatory measures for chemicals that present
a risk.

In the draft, cost and benefits are separated from what is now
a purely health- and environment-based safety standard, and the
least burdensome requirement is removed. EPA would instead have
to look at risk management measures that are proportional to the
risk that provide net benefits and are cost effective. These are all
positive steps.

Perhaps the bill’s greatest improvement over the Senate bill is
its clarification that low-priority determinations would be judicially
reviewable. This solves the problem of State requirements being
preempted by actions that are not subject to judicial review.

I have covered the major ways in which this bill is an improve-
ment over the status quo. The bill provides a vehicle for balanced
TSCA reform and discussion crucial, unaddressed issues. I hope
this hearing marks the first step in a constructive bipartisan proc-
ess to facilitate this advancement. Thanks very much for the oppor-
tunity to share my perspective.

[The prepared statement of Ms. Bosley follows:]
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SOCMA

Good morning, Chairman Shimkus, Ranking Member Tonko, and members of the
Subcommittee. My name is Beth Bosley, and I am the President of Boron Specialties in
Pittsburgh, Pennsylvania. Boron Specialties is a specialty chemical manufacturer and a woman-
owned small business.

I am pleased to be back in Washington to share my perspective on behalf of the Society of
Chemical Manufacturers and Affiliates regarding the draft Chemicals in Commerce Act. | would
also like to commend Chairman Shimkus and his staff for all their hard work in what I see as a
very workable, good-faith vehicle for bipartisan TSCA reform.

As an entrepreneur and small business owner, | offer a unique perspective that | hope you find
helpful as you consider this draft legislation. | am admittedly still digesting some of the bill, and
need to caveat my remarks by saying that my views might change, and certainly will become
more refined, as I am able to look at it more closely. And time does not allow me to flag every
potential question or concern [ have about the bill.

But, in general, 1 can say how pleased I am that it shares many features with the bipartisan
Chemical Safety Improvement Act that was introduced in the Senate last year. 1 can also say that
it is a clear improvement over the status quo. The Senate bill was able to get broad bipartisan
support, with a quarter of the Senate, Republicans and Democrats, cosponsoring it. | see no
reason why a bipartisan outcome is not possibie in the House. I would now like to discuss some
important areas in the draft. Many of the points I will make have also been mentioned and
fleshed out in prior testimony before this committee.

A Robust New Chemicals Program is essential fo America’s ability to innovate and create
jobs.

I cannot overstress the importance of market access to startups and small businesses like mine. In
general, the new chemicals provision in the draft bill preserves the delicate balance in existing
taw between the opportunity to innovate and protecting human health and the environment. Tam
pleased to see that it retains the current statutory exemptions (e.g., for mixtures) and the
authorization for exemptions such as the research and development and test marketing
exemptions, for example. It also authorizes the current regulatory exemptions for byproducts and
transitory intermediates. Finally, it preserves the authority used to issue the low volume
chemical and polymer exemptions. As a clarification, when I speak of exemptions this does not
mean exempt from TSCA or any compliance obligations; rather, it simply means such chemicals
are exempt from Pre-manufacture notification or PMN requirements or eligible for expedited
review, so long as they meet certain criteria.  Chemicals making use of these exemptions are
actually inherently restricted, since they are bound by rigorous criteria.

The draft maintains the 90 day review period for PMNs, which 1 support. This helps ensure
swift access to market. EPA actually completes review of many new chemicals in far less time
than 90 days while still being protective, so this is very reasonable. The draft would require EPA
to determine during the review period. whether a new chemical is likely to meet or not likely to
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meet the safety standard. Establishing a safety standard is an improvement over the current
situation and should give the public more confidence in the new chemicals process. As I have
mentioned in prior testimony, an overly-stringent standard like that for food, drugs and pesticides
would be inappropriate and would grind new chemical innovation to a halt.

As the Subcommittee and Committee consider the bill further, I offer some suggestions
regarding its treatment of Section 5:

e Current law authorizes EPA to extend the 90-day review period by rule, which is too
procedurally demanding, so EPA usually uses 15-day extensions (with the consent of the
submitter) if they need more time. The draft (and the Senate bill) eliminate the
rulemaking requirement, and also expressly authorize waiver agreements. | am
concerned that EPA might now routinely exercise both authorities, so that the default
review period would be 180 days. Agency staff are quite able in the current 90-day
period to determine if they need new data, so I would drop the 90-day extension authority
altogether and simply authorize waivers of the 90-day limit.

e Current law also prohibits a submitter from commencing manufacture before the
expiration of the 90-day period, even if EPA has dropped its review. The draft (and the
Senate bill) preserves this. But why not authorize a submitter to submit a Notice of
Commencement as soon as it has been notified by EPA that EPA has dropped its review?

o Finally, | believe some drafting corrections might be warranted to clarify EPA’s ability to
issue  Significant New Use Rules applicable to anyone, and to authorize the
commencement of manufacture upon the establishment of Section 6 restrictions.
SOCMA staff would be happy to discuss these with Subcommittee staff offline.

Innovation also requires adequate protection of confidential business information.

The drafi bill strengthens Section 14°s confidential business information provision and represents
a balanced approach to increased transparency and trade secret protection. It authorizes sharing
of CBI with states — but not local governments -- and medical personnel on a need to know basis.
Trade secrets that might be disclosed to medical personnel would presumably be treated in much
the same way personal medical information is under the Health Insurance Portability
Accountability Act (HIPAA)—something medical professionals have experience managing.

The bill also imposes reasonable limitations on CBI protection that should help increase
transparency. Companies would have to determine how long they believe their CBI protection is
necessary. This fixes one of the core problems under the current faw: the open-ended protection
of CBL In addition, there would be periodic re-substantiation requirements during reporting
cycles, not unlike the present circumstances with the Chemical Data Reporting (CDR) rule.

I note that the bill eliminates the criminal penalties for disclosure contained in existing law and
in the Senate bill, 1 assume that means such disclosure would be subject to the general criminal
provision in Section 16(b), as well (potentially} to the Trade Secrets Act, the applicability of
which the bill restotes.
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The bill provides mechanisms for a more complete picture of chemicals in commerce.

The draft would break the inventory of existing chemicals into active and inactive lists, There
are currently about 84,000 chemicals on the TSCA inventory, but far fewer in actual commerce.
EPA should focus its resources on prioritizing active chemicals in commerce. The bill, in
general, mandates this. Establishing an accurate and manageable inventory of chemicals in
commerce should give the public more confidence.

As I have mentioned in prior testimony, the bill should expand TSCA Section 8(e), as the Senate
bill does, to authorize submission of non-adverse data and to require EPA to take it into account.
Presently, Section 8(e) is biased towards adverse data. Such an enhancement would greatly
increase the amount of data submitted under this authority, which can only improve EPA’s
understanding of chemical hazards.

I am pleased to see that EPA would be able to obtain information from processors, who are
oftentimes the customers of upstream manufacturers. [ am somewhat concerned that the bill
does not necessarily require some degree of processor reporting, however — a potential problem
with the Senate bill as well. A significant shortcoming of TSCA currently is the lack of accurate
use and exposure information. Manufacturers have to make educated guesses on how a chemical
they make is used when a customer or entity further downstream to them is not inclined to share
such proprietary information, Increased processor reporting would be very helpful in giving
everyone a fuller picture of chemical uses and exposures. Indeed, T would strongly recommend
that the bill go further and give EPA authority to request information from non-consumer
commercial users where needed. The Consumer Specialty Products Association has put forward
a very sensible proposal in this regard.

Finally, the Subcommittee should consider specifically authorizing (or even requiring) EPA to
consider robust summaries of test data prepared under REACH (or for other reasons). This
would be an efficient way to leverage available data without having to confront complex
concerns arising under research contracts and data ownership agreements.

The EPA’s ability to request data is enhanced.

The bill would require EPA to divide the existing chemical inventory into active and inactive
chemicals in commerce, and to prioritize active chemicals into high or low priority buckets.
Should EPA determine that more data is needed to affirm safety, it would be given enhanced
mechanisms for data collection.

TSCA section 4 would also be strengthened by expanding EPA authority to request data by rule,
consent agreement, or order, Typically it takes years for EPA to go through a rulemaking
process, so from a procedural standpoint, order authority would dramatically speed things up.

As a caveat, however, before ordering testing EPA should first consider all available
information. It should also have a sound scientific and risk basis for the request and testing
should be tiered. It appears the bill provides these standards, although the bill dramatically
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condenses the comparable provisions of the Senate bill. This is an issue on which P'd like to
reflect a bit more before taking a position.

Cost-benefit analysis is separated from safety standard.

The risk management provision under the current statute has received criticism for being married
to the “unreasonable risk™ standard and being too cumbersome for EPA to implement. It requires
EPA to determine the “least burdensome” regulatory measures for chemicals that present a risk.
In the draft, costs and benefits are separated from what is now a purely health and environment
based safety standard, and the least burdensome requirement is taken out. EPA would instead
have to look at risk management measures that are proportional to the risk, provide net benefits,
and are cost effective. These are all positive steps, and these issues are expressed more simply
than in the Senate bill. The bill also collapses the safety assessment and safety determination
steps that the Senate bill separates — which makes a lot of sense and should expedite action.

However, the bill stifl requires EPA to assess the cost-effectiveness of its chosen restrictions
“compared to alternative requirements or restrictions that the Administrator may reasonably
adopt.” This approach maintains the current law’s problematic requirement that EPA identify
economically feasible alternatives. To avoid over-analysis or unnecessarily vulnerable rules, 1
recommend the committee consider limiting EPA’s evaluation to alternatives identified by
commenters on a proposed rule, so that it need only choose among the least burdensome of
those. People who believe they have a more cost-effective approach will not hesitate to deseribe
them in comments; EPA should not have to imagine others. That would alleviate much of the
objection to current Section 6, as interpreted by the Corrosion-Proof Fittings case.

Relatedly, perhaps the bill's greatest improvement over the Senate bill is its clarification that
low-priority determinations would be judicially reviewable. This solves the problem under the
Senate bill of state requirements being preempted by actions that are not subject to judicial
review.

Don’t et perfect be the enemy of the good.

i have covered the major ways in which this bill is an improvement over the status quo. I we
are ever to see a TSCA bill enacted, we must realize that it will never be all things to all people.

The House draft is just that, a draft. It provides a vehicle for balanced TSCA reform and for
discussing crucial, unaddressed issues like how many existing chemicals EPA must complete
action on by what date, and the related question of EPA’s resources. 1 hope that this hearing
marks the first step in a constructive, bipartisan process to facilitate its advancement,

Thank you for this opportunity to share my perspective. Tlook forward to your questions.

5
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Mr. SHIMKUS. Thank you. The Chair now recognizes Mr. James
Stem. Sir, you are recognized for 5 minutes.

STATEMENT OF JAMES A. STEM, JR.

Mr. STEM. Mr. Chairman and Ranking Member Tonko, thank
you for the opportunity to offer our input. My name is James Stem,
and I serve here in Washington as the National Legislative Direc-
tor for our largest railroad union, formerly known as the United
Transportation Union. I am speaking to you today on behalf of the
tens of thousands of men and women that are working today, oper-
ating our railroad system and who as a part of their daily respon-
sibilities of safely moving the thousands of tons of chemical prod-
ucts around our country that have been requested by local busi-
nesses and local government bodies throughout.

I wish to commend the subcommittee for returning to regular
order and for its work on this draft. All of us in this room are hop-
ing to reform TSCA during 2014.

There were five unions that have been participating and express-
ing our optimism of the bipartisan nature of the Senate delibera-
tions on this subject, and we will continue to work with the House
committee in order to achieve that bipartisan result here. We con-
gratulate you for that.

Modernizing TSCA takes on a new urgency as our American
chemical industry prepares to make major investments in U.S. pro-
duction facilities in the wake of the natural gas boom. The industry
has announced over $100 billion in planned U.S. investments that
will not only use domestic natural gas to make products but also
put our American people back to work. The U.S. chemical industry
will generate tens of thousands of new American jobs in manufac-
turing, construction, energy infrastructure, technology, transpor-
tation and additional research and development. The industry al-
ready provides 800,000-plus well-paid U.S. jobs and indirectly sup-
ports millions more. The substantial tonnage of chemical shipments
on our Nation’s freight railroads helps to support good railroad
jobs. Exporting thousands of tons of chemical products manufac-
tured in this country by American workers is not a dream. That is
the reality that is on the on the table today.

Transporting the needed chemical products that our U.S. manu-
facturing sector requires from the chemical production facilities to
the final destination by rail is the safest form of transportation.
Railroads have the capacity and the experienced workforce to move
these products safely and efficiently without putting thousands of
tanker trucks on our overburdened highways.

We support a reform that will achieve the following goals: num-
ber one, strengthen our chemical safety law to protect human
health and the environment. Two, restore public confidence about
the safety of chemicals in commerce, and three, help the U.S.
chemical industry innovate and grow, so it can provide good jobs.
Directly and indirectly, TSCA impacts chemical safety, our econ-
omy, and the health and well-being of many workers and their
families.

Americans in every State need to be confident in their homes,
workplaces and communities that our Nation’s chemical regula-
tions are robust and working to protect them.
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This draft will fix significant problems that have been encoun-
tered and identified with TSCA. For the first time, EPA will be re-
quired to systematically evaluate all chemicals in commerce, in-
cluding TSCA’s grandfathered chemicals, and label them as either
high- or low-priority based on potential health and environmental
risks. Chemicals requiring the most immediate attention from reg-
ulators should be successfully identified for action by this process.
This ranking system must be carefully crafted as the proposals
move forward so that confidence in its dependability is high.

High-priority chemicals will require EPA to perform a safety-
based risk assessment. EPA must determine whether a high-pri-
ority substance will result in unreasonable risk of harm to human
health or the environment under its intended condition of use.
Low-priority chemicals can be reclassified as high priority when
necessary.

EPA will be able to demand more health and safety information
from chemical producers. EPA will also delineate which chemicals
are in active use and which are not, ending confusion about the ac-
tual number in use.

These improvements will make TSCA more effective. However,
we recognize that the drafting process must address additional sig-
nificant issues.

All of us here today are aware of the State preemption con-
troversy with regard to reforming TSCA. As a practical matter, we
agree that effective national regulation of chemicals in commerce
is generally preferable to State-by-State regulation. At the same
time, States must be able to successfully address local issues and
concerns. A strong, uniform, robust and workable national law is
preferable to 50 States regulating independently. Using rigorous
scientific testing before a chemical is made available in any State
is the recommendation. The need to improve the protection of vul-
nerable populations provide more definitive timelines for action by
EPA and finally as a separate but related matter, EPA must be
given the resources needed to carry out the reform and these new
responsibilities.

I thank you for the opportunity to speak.

[The prepared statement of Mr. Stem follows:]
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Summary of Testimony of James Stem: March 12, 2014 - TSCA
Reform:

Modernizing TSCA takes on new urgency as our American chemical industry
prepares to make major investments in U.S. production facilities in the wake of the
natural gas boom. The industry has announced over $100 billion in planned U.S.
investments that will use domestic natural gas to make products and put our people
to work.

Exporting thousands of tons of chemical products manufactured in this country by
American workers is not a dream, but a realistic appraisal of the opportunities on
the table today.

Moving the needed chemical products that our U.S. manufacturing sector requires
from the chemical production facilities to the final destination by rail is the safest
form of transportation. Railroads have the capacity and the experienced workforce
to move these products safely and efficiently without putting thousands of tanker
trucks on our highways.

We support reform that will achieve the following goals: strengthen our chemical
safety law to protect human health and the environment; restore public confidence
about the safety of chemicals in commerce; and help the U.S. chemical industry
innovate and grow, providing good jobs.

For the first time, EPA will be required to systematically evaluate all chemicals in
commerce — including TSCA's “grandfathered” chemicals — and label them as
either “high” or “low” priority based on potential health and environmental risks.
Chemicals requiring the most immediate attention from regulators should be
successfully identified for action by this process. This ranking system must be
carefully crafted as the proposals move forward so that confidence in its
dependability is high.

EPA will be able to take timely action against chemicals found to be harmful to
human health and the environment, including restrictions and phase outs.
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Chairman Shimkus, Ranking Member Tonko and members of the subcommittee:

Thank you for inviting me to testify at the hearing today on the Chemicals in
Commerce Act, the CICA. Currently the CICA is a discussion draft and we
appreciate this opportunity to offer input at this stage of the process.

My name is James Stem. I serve here in Washington as the National Legislative
Director of the Transportation Division of the Sheet Metal, Air, Rail,
Transportation Workers. We were formerly the United Transportation Union
before we completed our merger with the Sheet Metal Workers in 2011, We
represent the thousands of men and women that are working as railroad employees
today safely moving thousands of tons of a variety of chemical products requested
by local businesses and local government bodies throughout our country.

I wish to commend the Subcommittee for its work on CICA, which aims to
modernize and strengthen the Toxic Substances Control Act of 1976 (TSCA) as
you continue to refine this draft. As you know, our union and others have already
voiced support for the Senate’s effort to modernize and strengthen TSCA through
S. 1009, the Chemical Safety Improvement Act. We commend the balanced,
bipartisan approach taken by the Senate, and will support that approach in the
House as you work to formally introduce the CICA. We will work with you to
help pass bipartisan TSCA reform in 2014. Since this is a discussion draft and not
a bill, my testimony will address the needed reforms to the TSCA of 1976, which
is the goal of all of us gathered in this room.

Modernizing TSCA takes on new urgency as our American chemical industry
prepares to make major investments in U.S. production facilities in the wake of the
natural gas boom. The industry has announced over $100 billion in planned U.S.
investments that will use domestic natural gas to make products and put our people
to work. The U.S. chemical industry will generate tens of thousands of new
American jobs in manufacturing, construction, energy infrastructure, technology,
transportation and additional research and development. The industry already
provides 800,000 well paid U.S. jobs and indirectly supports millions more. The
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substantial tonnage of chemical shipments on the nation’s freight railroads helps to
support good railroad jobs. Exporting thousands of tons of chemical products
manufactured in this country by American workers is not a dream, but a realistic
appraisal of the opportunities on the table today.

Moving the needed chemical products that our U.S. manufacturing sector requires
from the chemical production facilities to the final destination by rail is the safest
form of transportation. Railroads have the capacity and the experienced workforce
to move these products safely and efficiently without putting thousands of tanker
trucks on our highways.

We support reform that will achieve the following goals: strengthen our chemical
safety law to protect human health and the environment; restore public confidence
about the safety of chemicals in commerce; and help the U.S. chemical industry
innovate and grow, providing good jobs. Directly and indirectly, TSCA impacts
chemical safety, our economy, and the health and well-being of many workers and
families. Americans in every state need to be confident in their homes, workplaces
and communities that our nation’s chemical regulations are robust and working to
protect them.

The CICA in its final version will provide improvements to fix significant
problems that have been encountered with TSCA:

o For the first time, EPA will be required to systematically evaluate all chemicals
in commerce — including TSCA’s “grandfathered” chemicals — and label them
as either “high” or “low™ priority based on potential health and environmental
risks. Chemicals requiring the most immediate attention from regulators should
be successfully identified for action by this process. This ranking system must
be carefully crafted as the proposals move forward so that confidence in its
dependability is high.

o High priority chemicals will require EPA to perform a safety-based risk
assessment. EPA must determine whether a high priority substance will result
in unreasonable risk of harm to human health or the environment under its
intended condition of use. Low priority chemicals can be reclassified as high
priority when necessary.
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o EPA will be able to demand more health and safety information from chemical
producers and require more testing by producers.

s EPA will be able to take timely action against chemicals found to be harmful to
human health and the environment, including restrictions and phase outs.

o EPA will delineate which chemicals are in active use and which are not, ending
confusion about the actual number in use.

These improvements will make TSCA more effective. However, we recognize that
the drafting process must address additional significant issues. We support
bipartisan cooperation to find solutions to the outstanding issues. For example:

L]

All of us here today are aware of the state preemption controversy with
regard to reforming TSCA. As a practical matter, we agree that effective
national regulation of chemicals in commerce is generally preferable to state
by state regulation; at the same time, states must be able to successfully
address local issues and concerns in this process. A strong, uniform, and
workable national law is preferable to 50 States regulating independently.
This aspect will require more work and bipartisan compromise to get the
needed support.

Additional issues raised include the need to improve protection of vulnerable
populations, provide more definite timelines for action by EPA and chemical
manufacturers, and ensure that confidential business information is protected
but not in a way that prevents EPA from acting to fulfill its mission. Finally,
as a separate but related matter, EPA must be given the resources needed to
carry out the reforms.

In closing, we thank you again for your work on this important issue and look
forward to assisting your efforts to craft effective, bipartisan reform of our nation’s
chemical safety law. We look forward to working with the committee to offer
additional input as this process continues.
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Mr. SHIMKUS. I thank you. The Chair now recognizes Dr. Philip
Landrigan for 5 minutes, sir. Welcome.

STATEMENT OF PHILIP J. LANDRIGAN

Mr. LANDRIGAN. Thank you, Mr. Chairman, Ranking Minority
Member Tonko from——

Mr. SHIMKUS. Can you pull that a little bit closer?

Mr. LANDRIGAN. Yes, sir.

Mr. SHIMKUS. Much better. Thank you.

Mr. LANDRIGAN. I am Philip Landrigan. As you said when you
introduced me, I am a pediatrician, and I am here today to talk
about the discussion draft, and I want to really focus on the inner
section between Chemical Safety Legislation and Children’s Health
because this bill is not merely a chemical bill. It is a public health
bill, and the public health issues in my opinion have to be front
and center in the debate.

So let me start by pointing out to you that rates of a whole series
of chronic diseases are on the rise in American children. Asthma
has tripled. Childhood cancer incidence has gone up by 40 percent
over the past 40 years. Autism now affects one child in 88. Atten-
tion Deficit Hyperactivity Disorder affects about one child in seven
according to data from the CDC. These chronic diseases of children
are highly prevalent in today’s world. They are on the increase.
They affect children of every social stratum, children whose par-
ents might be of any political persuasion. This really ought to be
a non-partisan bill because it is about the health of all Americans.

There is a strong body of scientific evidence that toxic chemicals
have contributed to diseases in children. Going back 100 years ago,
lead was show to cause mental deficiency, learning problems, loss
of 1Q. Seventy-five years ago, methylmercury. More recent, clinical
and epidemiologic studies have linked organophosphate pesticides,
arsenic, manganese, brominated flame retardants, phthalates,
bisphenol A to learning disabilities, loss of 1Q, problems of behavior
in children. All of these chemicals that I have listed have been
studied in investigations supported by the National Institutes of
Health, published in peer-reviewed journals, reports that have
withstood extensive scrutiny. And this body of evidence is growing
by the year.

Now experience has taught us that when we know the risk fac-
tors to disease, we can intervene against those risk factors. The
first great teaching in this regard came from the Framingham
Heart Study launched in 1948 in Framingham, Massachusetts. It
was the Framingham Heart Study that taught us all about the big
risk factors for heart disease: hypertension, smoking, cholesterol,
diabetes, sedentary lifestyle, obesity. And because doctors and
nurses and health professionals and citizens across America have
become aware of these risk factors, they have intervened against
them, and one of the best kept secrets in American medicine is that
the death rate from heart disease has gone down by 50 percent in
this country over the past 40 years. Yes, heart disease is still the
leading killer, but it is half the killer it was.

The same logic applies to preventing disease and dysfunction
caused by toxic chemicals. In 1976, based on data showing that
lead was toxic to children, even at low levels, EPA made the coura-
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geous decision to remove lead from gasoline. What happened was
astounding. Blood lead levels plummeted, and they have come
down 95 percent since 1976 in this country. The average 1Q of
American children has increased by somewhere by somewhere two
and five points as a consequence of the decline in blood lead levels,
and because IQ points are worth money, if you do the math, we
have 4 million babies in this country each year, four or five IQ
point increase per child, $10,000 per I1Q point over the lifetime of
a child. Researchers at Harvard have done that arithmetic and
have calculated that the economic benefit to the United States of
America of the single action of getting lead getting lead out of gaso-
line is $200 billion in each crop of babies born since 1980 since
blood lead levels came down.

So a big problem today in this country is that our children are
surrounded by thousands of untested chemicals. How many more
leads? How many more PCBs? How many more organophosphate
pesticides are out there today that might be entering the bodies of
pregnant women, damaging the brains of unborn children in the
womb, damaging nursing infants, damaging little kids? Nobody
knows. We don’t know because we haven’t done the testing. We are
flying blind.

A pediatric colleague, Dr. Herbert Needleman of the University
of Pittsburgh who has done much work on childhood lead poi-
soning, has described the situation as follows. Needleman says,
“What we are doing in this country is we are conducting a vast tox-
icological experiment, and we are using our children and our chil-
dren’s children as the unwitting, unconsenting subjects.” This is a
situation that needs to be fixed. It is not sustainable, it is not wise.
I would argue that it is not even moral to permit exposure of ba-
bies in the womb, infants and young children and other vulnerable
populations such as workers and the elderly to untested chemicals
of unknown hazard.

So it is clear that we need to move forward to fix TSCA. Mr.
Chairman, I salute you and your colleagues for having started the
process. I salute my dear, beloved departed friend, Frank Lauten-
berg, who was a pioneer for so many years, Senator Lautenberg of
New dJersey, in advancing chemical safety legislation. We need to
test both existing as well as new chemicals for safety.

And as I close, there are a couple of architectural requirements
that I think are essential to be included in any law that you draft
going forward. First and foremost

Mr. SHIMKUS. You are getting close to a minute over so——

Mr. LANDRIGAN. All right.

Mr. SHIMKUS. Is it in your written—you got this finally in your
written statement also?

Mr. LANDRIGAN. Yes, sir. Protect kids, set timelines, safety
standards, and adequately fund EPA. Thank you very much.

[The prepared statement of Mr. Landrigan follows:]
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Good morning,

Mr. Chairmen, Mr. Ranking Member and Members of the Subcommittee on Energy and
the Economy, | thank you for having invited me to appear before you.

My name is Philip J. Landrigan, MD, MSc. | am pediatrician. | serve as Dean for Global
Health, Professor and Chairman of the Department of Preventive Medicine, Professor of
Pediatrics and Director of the Children's Environmental Health Center (CEHC) in the Icahn
School of Medicine at Mount Sinai.

| come before you today to testify in support of the need for strong chemical safety
legislation in the United States and to offer my views on the discussion draft of the “Chemicals
in Commerce Act’.

Strong chemical safety legislation that mandates the safety testing of new
chemicals before they come to market as weli as safety testing of existing chemicals wiil
improve the health of America’s children. it will reduce the prevalence of such dread
diseases as autism, attention deficit/hyperactivity disorder, certain congenital
malformations and childhood cancer. It will reduce health care costs, It will make the
United States of America more economically productive. it will pay for itself many times
over.

But chemical safety legislation will be of little value, and it will not accomplish these

goals unless it contains certain vital provisions:

« It must contain explicit protections for infants and children, including unborn children
in the womb, because infants, children and human fetuses are the most vulnerable
among us fo toxic chemicals.

+ It must impose meaningful deadlines on EPA.

+ It must permit the states to act to protect their citizens against toxic chemicals when
the federal government fails to act.

« |t must prioritize those chemicals that are found through biomonitoring to be most
widespread in the American population, those for which there is evidence of toxicity,
and those that are persistent and bioaccumulative.

» It must be based on a safety standard of “reasonable certainty of no harmy’. Steps to
mitigate risks to children’s health should not be subject to cost-benefit analyses in
which children’s health and well-being are weighed against costs to the chemical
manufacturing industry.

» it must require chemical manufacturers to provide a minimum set of data to EPA on
all chemicals proposed for commercial introduction just as companies must now
provide safety data on pharmaceutical chemicals to the Food and Drug
Administration, data on pesticide chemicals to EPA, and data on industrial and
consumer chemicals to the European Chemical Agency under the European REACH
legisiation.

« |t must require important data and information to be publicly available and not allow
chemical manufacturers to hide behind overly broad and unsubstantiated claims of
trade secrecy.

« |t must allow for new science to be taken into account when prioritizing and reviewing
chemicals.

« It must provide sufficient funding for EPA to effectively carry out the law.
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Strong chemical safety legislation will improve the health of America’s children and
reduce the prevalence of disease, especially developmental disabilities of the brain and
nervous system.

Asthma, autism, attention deficit/hyperactivity disorder (ADHD), cancer, congenital
malformations, obesity and diabetes are the principal causes of disease, disability, and death in
American children today. Rates of many of these diseases are high and rising (1). The Centers
for Disease Control and Prevention (the CDC) finds, for example, that autism spectrum disorder
now affects 1 child in 88 (2) and that ADHD is diagnosed in 1 child out of every 7 (3).

At the same time, children’s environments are changing rapidly. More than 80,000 new
synthetic chemicals have been invented over the past 50 years, and 1,000 new chemicals come
to market every year (Figure below) (4). These chemicals are used today in millions of
products that range from foods and food packaging to clothing, building materials, cleaning
products, cosmetics, toys, and baby botties. Synthetic chemicals have become widely
disseminated in children’s environments and in the bodies of all Americans. In national surveys
conducted by CDC, measurable levels of several hundred synthetic chemicals are found in the
blood and urine of virtually all Americans (5). Detectable levels are seen in the breast milk of
nursing mothers and the cord blood of newborn infants (6).

U5, chemical production, 1947-2007

Production index {100 = year 2008)

Q0

&0 r#_/
Py

£ e

Most chemicals in commerce have never been tested for their possible toxicity. Of very
great concern to me as a pediatrician, parent and grandparent is that most of the new chemicals
introduced to the American market over the past two generations have never been subjected to
even minimal safety testing (4).

An especially disturbing fact is that only about 20 percent of the chemicals in widest use have
been screened for their potential to disrupt early human development or to cause disease in
infants and children.(4)

My colleague, pediatrician Herbert Needleman, pioneer in the prevention of childhood lead
poisoning has described this situation as follows: “We are conducting a vast toxicological
experiment in the United States, and our children and our children's children are the unwitting
and unconsenting subjects.”
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America’s failure to require safety testing of chemicals carries grave risks. And these risks are
not merely hypothetical. Time and time again, toxic chemicals that were not properly tested
before they came to market in the United States have been proven to cause injury to unborn
children in the womb, to young infants and to growing chiidren.

Examples of chemicals that were brought to market with much fanfare and initially hailed as
beneficial, but later found to cause great harm include:
« |ead added to paint and gasoline — caused widespread lead poisoning and brain injury
(7.8)
* Asbestos ~ caused a global epidemic of cancer (9)
Thalidomide — caused over 10,000 cases of birth defects of the limbs in newborn infants
(10
Polychlorinated biphenyls (PCBs) ~ prenatal exposure causes loss of IQ (11)
Di-ethylstilbestrol (DES) — caused cancer of the vagina in girls exposed in utero (12)
Chlorofluorocarbons (CFCs) — destroyed the stratospheric ozone layer (13)
Organophosphate pesticides — prenatal exposure causes brain injury with loss of 1Q and
behavioral problems (14)
» Brominated flame retardants — prenatal exposure causes brain injury with loss of IQ and
behavioral problems (15)
« Phthalates — prenatal exposure causes brain injury with loss of IQ and behavioral
problems resembling autistic behaviors and also causes anomalies of the amle
reproductive organs.(16, 17)

¢« » o »

infants and children, and most especially unborn children in the womb, are exquisitely
sensitive to toxic chemicals. We now know that infants and children are very sensitive to
chemical exposures, much more so than adults. A landmark report issued 20 years ago by the
National Academy of Sciences documented that infants and children have exposures to toxic
chemicals that are much greater pound-for-pound than the those of adults and that children are
much more vulnerable to toxic injury caused by chemicals. (18)

New research has identified "critical windows of vulnerability” in fetal life and early childhood
when exposures of the unborn baby or the young infant to even minutely low levels of chemicals
can cause devastating injury to the developing organs (18). Children’s developing brains,
because they are so incredibly complex, are at particularly high risk of chemical injury during the
nine months of pregnancy and in the first months and years after birth. A number of chemicals
have now been strongly linked to brain injury in human infants:

Lead (7, 8)

Methyl Mercury (19)

Polychlorinated Biphenyls (PCBs) (11)
Organophosphate pesticides (14)
Arsenic (20)

Manganese (21)

Organochiorine pesticides (22)
Brominated flame retardants (Polybrominated diphenyl ethers) (15)
Phthalates (16)

Bisphenol A (23)

Polycyclic aromatic hydrocarbons (24)
Perfluorinated compounds (25).
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Suspicion is high that, beyond these few well established chemical causes of developmental
disabilities in children, there may be other widely used chemicals that also are toxic to the
developing human brain, but that have never been properly tested (26).

A recent systematic review of the world's fiterature produced a list of approximately 200
industrial chemicals that are documented to be neurotoxic in adult humans (27). These are
primarily acutely toxic chemicals that have caused serious, clinically obvious, acute effects at
high levels of exposure. None of these chemicals, even those in wide use, have been tested to
determine whether they are safe for infants and children. Additionally, this search produced a
second list of approximately 1,000 chemicals that have been found to be neurotoxic in animal
species, principally in acute, high-dose exposure scenarios. None of these chemicals have been
examined in humans, let alone in human infants (27).

The relatively small number of chemicals that have been identified as proven causes of brain
injury in children is likely the tip of an iceberg that could be very large (See Figure below). But
we do not how large might be this iceberg because testing data on chemicals in wide use have
never been required.

an o

The extent of knowledge of neurotoxic chemicals, Of the thousands of known chemicals,
only a small fraction has been proven to cause developmental neurotoxicity in humans (27).

Widespread exposure to untested neurotoxic chemicals can reduce the intelligence,
creativity and economic productivity of entire societies. Beyond obvious developmental
disabilities such as autism, ADHD and learning disabilities, current research has shown that
exposures to toxic chemicals at levels too low to cause obvious symptoms can still cause real,
but less obvious brain injury in children. This is termed “subclinical” brain injury (7, 8).
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Subclinical brain injury results in decreased intelligence, impaired cognitive skills, shortening of
attention span and disruption of behavior {7, 8), Because the human brain has only very limited
capacity for regeneration or repair, most cases of subclinical brain injury result in permanent
and irreversible damage and thus produce lifelong reduction in children’s ability to function.

When subclinical brain injury is widespread in a society, it can reduce intelligence and diminish
economic productivity across an entire nation (28). An example is the downward shift in
population 1Q that occurred in the United States between the 1930s and mid-1970s when
virtually all of our children were exposed to substantial amounts of lead emitted into the
environment by the combustion of leaded gasoline. It is estimated that this widespread
exposure to lead, which reduced the average IQ of all American children by 2-5 points, reduced
the number of children with truly superior intelligence (IQ scores above 130 points) by over 50%
and at the same time doubled the number with |Q scores below 70 {Figure below).

Societal impact of 5-point loss.in IQ score

Average 1Q = 100

. 2
T @Y
ke 1EG

Averags 10 = 95
+

gt drop in T o 3 popalation of 100
. Bused on Weiss (1 anih wnexditiod by Bupsiv woonetelenfatee. -

w Suicneabetu i igsd

The consequence of widespread subclinical neurotoxicity is decimation of a country’s future
capacity for leadership. Widespread exposures to neurotoxic chemicals threaten societal
sustainability. Widespread exposures to neurotoxic chemicals undermine national security.
There is speculation that exposure of the ruling classes to lead with subsequent widespread
brain injury and reduced fertility accelerated the fall of Rome.

Strong chemical safety legislation will reduce health care costs and make the United
States of America more economically productive.

Disease caused by toxic chemicals in the environment is very expensive and contributes to
health care costs in the United States. The costs associated with disease in children caused by
environmental exposures include direct medical costs as well as indirect or non-medical costs.
These indirect costs include the cost of a child’s time lost from school; the cost of a parent’s
time lost from work while caring for a sick child; the costs of special education; the costs of
rehabilitation; the costs of lifelong reduction in economic productivity in damaged children; and
the costs of lost productivity from premature death
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A 2011 estimate of the costs of environmental disease in the United States examined the
annual medical and non-medical costs of lead poisoning, methyl mercury exposure, childhood
cancer, asthma, intellectual disability, autism, and attention deficit hyperactivity disorder in US
children. The analysis concluded that these costs currently amount to $76.6 billion per year (29)
(See Table).

Table. Aggregate Costs of Environmentally Mediated Diseases in US Children, 2008

Best estimate Low-end estimate High-end estimate

Lead poisoning $50.9 billion $44.8 billion $60.6 billion
Methylmercury toxiciity $5.1 billion $3.2 billion $8.4 billion
Asthma $2.2 biltion $728.0 mitlion $2.5 billion
intellectual Disability $5.4 billion $2.7 billion $10.9 billion
Autism $7.9 billion $4.0 billion $15.8 biltion
AD/HD $5.0 billion $4.4 billion $7.4 billion

Childhood cancer $95.0 million $38.2 million $190.8 million
Total $76.6 billion $59.8 billion $105.8 billion

(From Trasande and Liu, 2011 [29])

Neurodevelopmental disorders are especially costly because they last lifelong. The direct
medical costs of caring for children with neurodevelopmental disabilities fall on families, school
districts, employers, insurers and government. The annual per capita cost of caring for a person
with autism in the United States is estimated to be $3.2 million. The annual cost for providing
medical care to the entire population of children who develop autism in the United States in any
given year is estimated to be $35 billion. In addition, people with autism spend twice as much on
health care than the typical American over their lifetimes and spend 60% of those incremental
direct medical costs after age 21 years (30).

In addition to direct medical costs, neurodevelopmental disabilities have substantial indirect
costs such as costs of special education, legal costs, costs of institutionalization and
incarceration, costs of alternative therapies, and the costs associated with lifelong reductions in
economic and social productivity (31).

Special education services for students with developmental disabilities including ASD and PDD
cost over $77 billion per year (32).
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Current Chemical Safety Legislation in the United States Does not Protect Children’s
Health.

At the present time, chemicals that are intended for industrial or consumer use, chemicals that
are found in products as diverse as foods and food packaging, clothing, building materials,
cleaning products, cosmetics, furniture, toys, and baby bottles, are virtually unregulated in the
United States. These chemicals are subjected to fittle or no safety testing before they come to
market. Unlike pharmaceutical chemicals, they are not monitored for safety after they come to
market even though they may result in exposures to millions of Americans of alt ages.

This failure to test chemicals for safety reflects failure of the Toxic Substances
Control Act of 1976 (4)

At the time of its passage, the Toxic Substances Control Act was intended to be pioneering
legislation that would require safety testing of chemicals already in commerce and would also
require premarket evaluation of all new chemicals. The Act never fulfilled those noble intentions.
A particularly egregious lapse was a decision soon after passage of the Act to “grandfather in”
the 62,000 chemicals that were then already on the market without any toxicity testing
requirement. These chemicals were simply presumed to be safe and allowed to remain in
commerce, unless and until the Environmenta! Protection Agency made a finding that they
posed an "unreasonable risk.” (4)

This “unreasonable risk” standard in the Toxic Substances Control Act has created a substantial
barrier to the regulation of industrial and consumer chemicals. This standard has been so
burdensome that EPA has not been able to remove chemicals from the market even when there
is overwhelming evidence of potential harm. The result is that only five chemicals have been
controlled under the act in the thirty-five years since its passage. (4)

Further barriers to enforcement of the Toxic Substances Control Act have resulted from the
federal courts’ interpretation of the “unreasonable risk” standard. Thus, in a 1981 opinion on the
asbestos ban in Corrosion Proof Fittings v. EPA, the Fifth Circuit found that the Environmental
Protection Agency had failed to show that it was taking the “least burdensome” approach
required under the Act in formulating its final rule banning asbestos. The court thus overturned
the agency’s rule banning asbestos.

This interpretation has made it virtually impossible since 1991 for the Environmental Protection
Agency to regulate dangerous chemicals under the Act.

Strong Chemical Safety Legislation Protects Children’s Health

Diseases caused in American children by toxic chemical exposures can be prevented. They can
be prevented when research identifies links between the chemicals and disease and when that
research is translated in to policy and regulation that protects infants, children and all Americans
against toxic chemicals

The removal of lead from gasoline, which began in the United States in 1978, is a classic
example of the successful removal of a toxic chemical from commerce (See Figure below)
(33). The action by EPA to remove lead from gasoline was triggered by research findings
showing that exposure of American children to lead was eroding intelligence and disrupting
behavior (7, 8). This action was taken in the face of strong opposition from the chemical
industry which claimed that removal of lead from gasoline would cost jobs and cripple the
American economy.
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In fact, the removal of lead from gasoline produced a series of benefits, all of them much greater
than had been anticipated {34):

It resulted in a more than 90% reduction in blood lead levels in American children.

It produced a 90% reduction in incidence of childhood lead poisoning.

It raised the average 1Q of all American children by 2 -5 points.

It has produced an economic benefit estimated to be approximately $200 billion in each
US birth cohort born since the 1980s (50). This economic benefit resulted largely from
increases in productivity that followed population-wide increases in intelligence.

* & o @

This success has now been replicated in countries around the world.
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The Urgent Need for a New US Chemical Policy that Protects Children’s Health,

To better defend America’s children against the unforeseen consequences of industrial and
consumer chemicals and to avoid the repetition of past tragedies, the United States needs fo
adopt a new national paradigm for chemical safety and to pass new legislation that will enable
EPA to exercise responsible stewardship over industrial and consumer chemicals (4).

This new paradigm must be designed explicitly to protect children’s health and the environment.
It must overturn the dangerous and outdated assumption that chemicals are “innocent” until
proven “guilty”. This hallowed principle of American jurisprudence has no place in the regulation
of consumer chemicals.

One critical component of a new, health-based chemical policy in the United States must be a
legally enforced requirement that chemicals already on the market be systematically examined
for potential toxicity beginning with those chemicals that are found through biomonitoring to be
most widespread in the American population, those for which there is evidence of toxicity, and
those that are persistent and bioaccumulative.
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A second critical component of a health-based chemical policy would be a legally mandated,
strictly enforced requirement that all new chemicals be assessed for potential toxicity before
they enter the market.

A third pillar of a health-based chemical policy would be continued research to examine the
impact of chemicals on children’s health. Such research is an essential complement to toxicity
testing. It provides direct evidence of the effects of chemicals on human health. It also provides
an evidentiary basis for assessing the impact on children’s health of policy interventions.

Conclusion.

The discussion draft of the “Chemicals in Commerce Act” that is currently before us is not
satisfactory. It will not protect the health of America’s children — born and unborn. will not
protect America’s environment. It will not reduce health care costs. It will not benefit the United
States of America. It will perpetuate the mistakes of the past and jeopardize the heaith and
well-being of America’s children today and in the future.

Nonetheless, | applaud the United States Congress for seriously considering chemical safety
legislation and for recognizing that the Toxic Substances Control Act of 1976 is outmoded,
ineffective and failed legislation that needs to be replaced. | salute the legacy of the late Senator
Frank Lautenberg of New Jersey who for so many years pioneered the reform of chemical
safety legislation in the United States. | stand ready to assist you in your continuing
deliberations.

Thank you.
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Mr. SHIMKUS. Thank you. The Chair now recognizes Ms. Fendley
for 5 minutes.

STATEMENT OF ANNA FENDLEY

Ms. FENDLEY. Great. Chairman Shimkus, Ranking Member
Tonko and members of the committee, thank you for the oppor-
tunity to testify. I am here on behalf of the United Steelworkers.
We are the largest industrial union in North America and rep-
resent the majority of unionized chemical workers.

As witnesses in this and past hearings have stated, TSCA is woe-
fully out of date and ineffective. Governments around the world
have enacted chemical laws that are more protective than TSCA.
Members of our union rely on the jobs in the chemical industry,
and we support reform because know that it will make American
manufacturing more competitive. However, while industry competi-
tiveness and consumer confidence are important considerations for
reform, protecting public health must be the primary goal.

We appreciate that this subcommittee has held so many hearings
on TSCA reform. However, we are disappointed in the CICA. This
draft would merely amend, not reform, TSCA and would result in
a less protective, less functional Federal system for assessing and
restricting industrial chemicals. The remainder of this testimony
will highlight some of the shortcomings.

First, the safety standard. One often-cited example of the ineffec-
tiveness of the law is EPA’s attempted ban of asbestos using the
unreasonable risk safety standard and the least burdensome re-
quirement for restrictions. CICA retains the highly problematic
safety standard by neglecting to include a definition that specifies
health-only considerations. And although the draft does not retain
the language of the least burdensome requirement, it functionally
recreates the requirement in Section 6(f)(4). These provisions place
an impossibly high burden on EPA and do not fix the problems in
existing TSCA that have prevented the Agency from acting on
chemicals.

Second, prioritization. The scheme laid out in Section 6(a) of the
draft would result in chemicals falling through the cracks due to
considerations of cost versus benefits and chemicals being
prioritized without adequate information. Specifically, a chemical
must be listed as high priority if it has the potential for high haz-
ard and high exposure, but it only may be high priority if it is ei-
ther highly hazardous or there are high exposures. And a low-pri-
ority chemical will not be further evaluated or have a safety deter-
mination even though EPA may not have sufficient information for
an informed determination of the chemical’s safety.

Third, new chemicals. The draft would weaken existing provi-
sions for new chemicals. Real reform would prove safety before
market access. But Section 5 of the draft makes it nearly impos-
sible for EPA to get safety information for new chemicals, and the
Agency must make a safety determination using the unreasonable
risk standard within 90 days or the chemical can go on the market
and States are preempted from acting.

The draft also eliminates Section 5(e) from existing TSCA which
includes worker protections and limits environmental releases.
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Fourth, vulnerable populations. As has been discussed already,
the draft does not adequately protect these groups. In fact, there
is only one mention of them aside from the definition, and that
clause requires EPA to analyze the exposures of vulnerable popu-
lations that are significant to the risk of harm. There is no require-
ment to protect or consider them during prioritization.

Fifth, confidential business information or CBI. Provisions in
TSCA that protect CBI are important to competition and innova-
tion, but they also have the potential for abuse. The draft expands
the information that can be claimed as CBI and has a problematic
clause that grandfathers previous claims. Real reform would make
more, not less, information about the safety and use of chemicals
available.

Finally, deadlines and resources. Ultimately TSCA reform will
never work if the Agency is not provided with clear, enforceable
deadlines and adequate resources to move the program forward.
The draft does not incorporate either of those. Even those stake-
holders have underscored their importance. My written testimony
also details the draft’s problems related to testing authority and
overreaching preemption.

In closing, the USW strongly supports working on TSCA reform
during the 113th Congress with the goal of developing meaningful
legislation that qualifies as actual reform. However, this draft
would set us back from the status quo and from other parts of the
world. TSCA reform must give EPA the necessary authority and re-
sources to get the information the Agency needs, make safety as-
sessments and determinations and restrict the use of chemicals
that do not meet a health-only safety standard. We look forward
to working with the subcommittee and any other stakeholders in
developing legislation that would protect worker and public health.
Thank you.

[The prepared statement of Ms. Fendley follows:]
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Chairman Shimkus, Ranking Member Tonko, and members of the Subcommittee, thank
you for holding today’s hearing on the Chemicals in Commerce Act (CICA) discussion draft and
for the opportunity to testify. My name is Anna Fendley. | am here on behalf of the 850,000
members of the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers international Union (USW).

We are the largest industrial union in North America and represent the majority of
unionized chemical workers in the United States who make plastics, fertilizers, pesticides,
synthetic rubber, pharmaceuticals, paints, pigments, solvents and thousands of organic and
inorganic chemicals. We also represent hundreds of thousands of men and women whose
workplaces use and store large quantities of industrial chemicals. We therefore have a very
significant stake in the economic health of the chemical industry and all industries that use
chemicals where workers suffer higher exposures than other segments of the population.

Our members, and indeed all workers, have a huge stake in chemical safety. We are the
first to be exposed and suffer the highest exposures as the producers of new and old chemicals.
For many years workers have been recognized as canaries in the coal mine in respect to toxic
chemicals. Miners used to bring canaries underground in the mines before the invention of
modern testing equipment. If the bird died, workers knew something was in the air and they
exited the mine. Today, we often understand the hazards of a chemical through epidemiologic
studies that count the death or disease attributed to exposure. Most of these studies are done
on workers. Our chemical safety laws should prevent workers from becoming sick and dying
due to their workplace chemical exposures.

The Toxic Substances Control Act {TSCA) is the only major environmental law that has not

been updated since it was originally passed in 1976. As witnesses in past hearings before this

1
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subcommittee have stated, TSCA is woefully out of date and ineffective. Some of the

shortcomings that adversely impact workers include:

e The safety standard under TSCA is not solely health-based. It includes a cost-benefit
component that has prevented the Environmental Protection Agency (EPA) from making
clear statements about a chemical’s safety and prevented needed regulations.

s Under current law TSCA does not explicitly require protection for those who are more
vulnerable based upon their aggregate or cumulative exposure or their biology,
including workers, pregnant women, children, the elderly, and other disproportionately
affected communities.

* TSCA does not require new chemicals to be tested for safety. EPA must demonstrate
that a chemical may pose a risk before it can be tested for safety. This is an impossible
Catch-22 with regard to a new chemical.

* EPA s limited in its ability to require testing on existing chemicals because, like new
chemicals, EPA must show that a chemical poses a risk before it can be tested for safety.
Under TSCA, EPA must initiate formal rulemaking to require testing which is an arduous
process.

» Health and safety information has, in practice, been protected under TSCA’s provisions
for confidential business information (CBI). Public disclosure of this infarmation is crucial
to preventing worker and consumer exposure to harmful chemicals.

Our union has been advocating for chemicals policy reform in the United States for many
years. A system for testing and restricting harmful chemicals is critically important to health and
consumer confidence. Many governments around the world have enacted chemical laws that
are more protective than TSCA. The European Union has adopted the REACH program
(Registration, Evaluation Authorization and Restriction of Chemicals), which is designed to
assure that chemicals and products made with chemicals are safe for workers to manufacture
and for the public to use. Other countries that have implemented stronger laws include Japan,
South Korea, and China, Unless the United States passes more protective chemical safety laws,
manufacturers in the United States may be unable to export to parts of the world with more
protective laws, and consumers could ultimately come to trust products from other parts of the
world more than those made domestically. Members of our union rely on the jobs in the

chemical industry and in the industries that use chemicals, and we support reform because we
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know that it will make American manufacturing more globally competitive. However, while this
issue of chemical industry competitiveness and consumer confidence is an important
consideration for reform, protecting public health must be the primary goal.

The USW is a member of the Safer Chemicals, Healthy Families Coalition, which includes
over 450 organizations working to protect Americans from toxic chemicals. Our union also co-
founded the BlueGreen Alliance, which is a coalition of ten labor unions and four environmental
groups building a cleaner, fairer and more competitive American economy. With our partners in
the BlueGreen Alliance, we developed and accepted principles for TSCA. These principles

include:

1. Take Immediate Action on the Worst Chemicals: TSCA should ensure that EPA can take
immediate action to test and regulate the chemicals that pose the greatest threat to
workers and the public.

2. Prove Safety and Provide that information to the Public: Chemical manufacturers
should be required to demonstrate the safety of their products and provide information
about health and environmental hazards to workers and the public. Claims of
confidential business information should not include information about the health and
environmental effects of a chemical.

3. Give EPA the Power to Protect: TSCA reform should provide EPA with the clear
authority to establish health and safety standards and obtain information to make those
decisions using the most up-to-date science available. Implementation of the law should
be adequately funded.

4. Protect Those at Greatest Risk, Including Workers: TSCA should explicitly protect those
who are most vulnerable due to bislogy or aggregate or cumulative exposure including
workers, children, pregnant women, people of color, low-income communities, and
other groups.

5. Promote Problem Solving Rather than Problem Shifting: TSCA reform should prioritize
the use of green chemistry and engineering that create inherently safer products and
processes.

6. Involve Workers, Communities and the Public: TSCA reform must ensure that these
groups have the right to know, whistleblower protections, the right to court action, and
that companies disclose ingredients.
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7. Improve Coordination Between and Innovation Inside Government Agencies: The EPA
should have the authority to work with agencies that have the responsibility to protect
against chemical exposures including the Occupational Safety and Health
Administration, the Food and Drug Administration, and the Consumer Product Safety
Commission. Additionally, the states’ ability to regulate chemicals above and beyond
federal law should be maintained.

8. Investin a Green Jobs Future and Support the Transition to That Future: investment
should be made to help workers and companies grow and innovate in an economy
made up of safer chemicals that are more environmentally and economically
sustainable.

Our union has appreciated that this Subcommittee has held so many hearings on TSCA
reform during the 113" Congress. However, we are disappointed that the drafters of the CICA
discussion draft did not include expert witnesses’ valuable recommendations for TSCA reform
to fix the problems in the original law and create a system to protect public health and the
environment. The CICA would merely amend, not reform, TSCA and would result in a less
protective, less functional federal system for assessing and restricting industrial chemicals, CICA

is a step backwards, not a step forward. The remainder of this testimony will highlight some of

the shortcomings of the CICA:

1. Safety Standard

TSCA's safety standard requires that EPA determine whether a chemical poses an
“unreasonable risk,” which incorporates both a health and cost-benefit analysis. When EPA is
regulating a chemical that does not meet the safety standard, it must impose the “least
burdensome” regulation.

One often-cited example of the ineffectiveness of the law is EPA’s attempted ban of
asbestos. Asbestos is a known human carcinogen that has caused debilitating illness and
eventual death for hundreds of thousands of workers who were exposed on the job. It is
banned in other countries around the world. EPA banned most uses of asbestos in 1989 after
spending ten years studying the issue and developing a plan. The ban was overturned by a
federal court in 1991 because EPA had failed to establish that asbestos posed an “unreasonable

risk,” and that it had chosen the “least burdensome” method for restricting use of the
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substance, as required by TSCA. As a result, asbestos is still in commercial use in the United
States. EPA has not tried to ban a substance since the ruling on ashestos 23 years ago.

TSCA reform needs to include a health-only safety standard. Neither CICA nor the Chemical
Safety Improvement Act {CSIA} in the Senate would fix TSCA’s problematic safety standard
because neither includes a health-only safety standard.

CICA retains the highly problematic “unreasonable risk” standard by neglecting to include a
definition of the safety standard that specifies the use of health-only considerations. A slight
change updates the language throughout the text from “unreasonable risk of injury to health or
the environment” to “unreasonable risk of harm to human health or the environment under
the intended conditions of use.” However, this language change is negligible and will not resuit
in a change that would provide adequate protection to public health, particularly because the
CICA narrows the application of the unreasonable risk standard only to the intended conditions
of use.

Additionally, although the draft does not retain the language of the “least burdensome”
requirement for regulating chemicals, it recreates the requirement in Section 6{f)(4). That
section requires the Administrator to determine that requirements or restrictions are
proportional to the risks of the chemical substance that are addressed in the safety
determination, will result in net benefits, and are cost-effective in ensuring that the chemical
will meet the safety standard. CICA’s recreation of “least burdensome” also requires that EPA
only impose requirements or restrictions after EPA determines that technologically and
economically feasible alternatives are available and likely to be used as a substitute, These
provisions place an impossibly high burden on EPA and do not fix the problems in existing TSCA

that have prevented the agency from imposing restrictions on chemicals.

2. Prioritization

Included among our BlueGreen Alliance principles for TSCA reform is the concept of EPA
prioritizing and taking action on the worst chemicals first. This is a pragmatic response to the
62,000 chemicals that were grandfathered in when TSCA was first enacted and the additional

20,000 or more chemicals that have gone on the market since that time.
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However, the prioritization schemes laid out in the CICA and the CSIA would both result in
chemicals falling through the cracks due to considerations of cost versus benefits or being
prioritized without adequate information. Again, as written, neither bill qualifies as forward-
moving reform.

Section 6{a) of CICA requires the Administrator to prioritize chemicals. A chemical must be
listed as high priority if it has the potential for high hazard and high exposure. it may be listed
as high priority if it only has either high hazard or high exposure; and a chemical can be given a
low priority designation if it is likely to meet the safety standard. Under CICIA, if a chemical is
designated low priority, then it will expressly not be further evaluated or be subject to a safety
determination even though EPA may not have sufficient information to make an informed
determination of the chemical’s safety and its designation as low priority may be based on
current costs versus benefits. The factors that must be considered for prioritization include
some reasonable items such as hazard and exposure potential and specific uses and exposures.
However, other factors for consideration fall into a flawed model including the volume of a
chemical substance manufactured or processed in the United States when a substance with
only high hazard and not high exposure (or volume) may, but is not required to be considered
high priority. Flawed logic is also used to designated a chemical as low priority due to existing

federal and state laws, which would then be preempted if a chemical is designated low priority.

3. Testing Authority

EPA must be able to get the information it needs from manufacturers and processors in
order to make a safety determination. One of the flaws of current TSCA is that the burden is
entirely on EPA to prove that a chemical substance is harmful before it can require testing from
a company to show whether that chemical meets the safety standard. TSCA reform should shift
the burden from EPA to industry having to prove that a chemical is safe. CICA would not allow
EPA to easily require the development of the information it needs.

Section 4{a) of the bill does give EPA the authority to require information, but not for
purposes of prioritization which is the first step in determining whether a chemical substance is

likely to meet the safety standard (low priority) or not {high priority}. Section 4 does not shift



166

the burden of proof from EPA to industry because EPA must provide a detailed justification for

requiring data using order authority.

4. New Chemicals

The new chemicals program under TSCA is the part of the program that allows EPA to
review information about a chemical prior to it going on the market. The CICA would weaken
the existing provisions in TSCA for oversight of new chemicals. Real reform would require that
companies be required to provide the data EPA needs to assess a chemical’s safety and that
new chemicals be shown to meet a health-only safety standard before they go on the market as
a way to protect health and improve confidence in the safety of new chemicals.

Section 5 of CICA makes it nearly impossible for EPA to require companies to submit heaith
and safety information for new chemicals before they go on the market. EPA must complete a
review of the premanufacture notice and make a safety determination (using the
“unreasonable risk” standard) within 90 days or the company can put the product on the
market and states are preempted from acting on the chemical. Manufacturers are not required
to provide safety data for the chemical, and EPA does not have the ability to compel testing
before the chemical goes on the market at the end of the 90 day review period. Additionally,
there are a number of problematic exemptions in Section 5(f) that manufacturers and
processors can claim to avoid providing information to EPA. The exemptions would, however,

allow for problematic worker exposure to potentially harmful chemicals.

5. State Action

State action in the area of chemicals regulation has been the driving force for protections
during the last 40 years due to an ineffective federal system. State laws and regulations are an
important safeguard for the residents of each state and can help account for exposures or
circumstances unique to that state.

The preemption language in the Senate bill, CSIA, overreaches by taking away states’ rights
and preventing state action on chemicals, Unbelievably, the CICA goes further and includes an

even more unacceptable level of preemption. Both bills would preempt state law before EPA
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takes final action on a chemical and could preempt state law due to a lack of information about
a chemical rather than an affirmative determination of safety.

Section 17 of CICA preempts and prevents states from protecting their citizens by
prohibiting states from requiring the development or submission of information about a
chemical substance and by prohibiting, restricting, or reporting the manufacture, distribution,
or use of a chemical substance for any reason. in CICA these provisions extend to chemical
substances and to mixtures and articles. As previously mentioned regarding prioritization, a low
priority designation preempts state action, but that low priority designation may be made due
to state protections, Additionally, CICA would preempt state action on any chemical substance
that enters commerce through the new chemicals program even if that chemical enters
commerce due to the expiration of the review period rather than an affirmative determination

of safety.

6. Vulnerable Populations

Protecting the most vulnerable among us is of utmost importance in any TSCA reform bill.
Often called vulnerable populations, these are people who are more susceptible to adverse
health effects caused by exposure to a chemical either due to increased biological susceptibility
or increased aggregate or cumulative exposure. Workers, the canaries in the coal mine, fall into
the latter category and generally have the highest exposures in the population. Prioritization,
safety assessments, safety determinations, and restrictions on the use of chemicals must
include considerations of workers and other vulnerable populations like children, pregnant
women, the elderly, and other vulnerable populations.

Neither CICA nor the introduced CSIA adequately protect these vulnerable populations
because they do not require EPA to consider and protect these groups.

CICA, which uses the term “potentially exposed subpopulation,” does include a definition,
but allows for EPA to determine which groups (workers, infants, children, pregnant women,
etc.) are appropriate to consider rather than considering all of them. Although there isa
definition, “potentially exposed subpopulations” are only mentioned one other time in the

draft. That mention is in Section 6{c){3) which requires EPA, in the safety determination
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process, to “analyze exposures to the chemical substance for the specific uses that are
significant to the risk of harm and subsets of exposure {including information on potentially
exposed subpopulations)...” This is inadequate. EPA would not be required to analyze all
potential exposures under the intended conditions of use, but only the specific uses that are
significant to the risk of harm

CICA does not require the exposures of potentially exposed subpopulations or vulnerable
populations to be considered during the prioritization process. Unlike the safety determination,
potentially exposed subpopulations are not expressly mentioned as one of the factors for
assigning priorities. Therefore, protection of vulnerable populations is at the mercy of the cost-

benefit analysis required for both prioritization and the safety determination.

7. Confidential Business Information

Provisions in TSCA that protect confidential business information (CBI) are important to
competition and innovation in the industry. However, CBI protections have the potential for
abuse and should never include safety information about a chemical substance. Both CICA and
CSIA as introduced expand the ability of industry to hide information and have problematic
clauses that grandfather previous claims of protection of information. Section 14{e} of the CICA
does not require resubstantiation of CBI claims made during the nearly 40 year implementation
of the current law. Real reform would make more information about the safety and use of
chemicals available to workers and the public and would prevent abuse of CBI claims while

protecting information that is legitimate CBl.

8. Deadlines and Resources

Uttimately TSCA reform will never work if the agency is not provided with clear, enforceable
deadlines that ensure the program moves forward in assessing chemicals and adequate
resources to move the program forward. The two go hand-in-hand and are both essential.
Neither the CICA nor the CSIA incorporated mandatory deadlines or a funding mechanism for

the program even though a wide variety of stakeholders have underscored their importance.
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CICA includes a requirement that the Administrator prioritize all active chemical substances
“as soon as feasible.” This is not a deadline and leaves the agency without a specified timeline
for prioritizing chemicals, making safety determinations, and restricting chemicals that do not
meet the safety standard. The only other deadline in the bill is that the agency must complete
policies, procedures, and guidance as prescribed by the Act. Unfortunately this one deadline
will not ensure that EPA assesses or regulates chemicals in a timely way.

Resources are also a critically important aspect of TSCA reform that is not mentioned in
either the CICA or the CSIA. Congress must make sure that EPA is able to carry out TSCA reform

by providing adequate funding via appropriations and user fees.

In closing, the United Steelworkers union strongly supports working on TSCA reform during
the 113" Congress with the goal of developing meaningful legistation that qualifies as actual
reform. However, the CICA would amend the law and set us back from the status quo and from
other parts of the world that are assessing and restricting harmful chemicals. The House of
Representatives needs to begin a new effort that incorporates these and other
recommendations that would protect worker and public health, TSCA reform must give EPA the
necessary authority and resources to get the information the agency needs, make safety
assessments and determinations, and restrict the use of chemicals that do not meet a health-
only safety standard. We look forward to working with the subcommittee and other
stakeholders in developing legislation that does that. Thank you again for the opportunity to be

here today.
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Summary of Testimony of Anna Fendley - United Steelworkers
before the Subcommittee on Environment and the Economy
on the “Chemicals in Commerce Act of 2014"

March 12, 2014 - Washington, DC

USW is the largest industrial union in North America and represent 850,000 workers whose
workplaces use and store large quantities of industrial chemicals including the majority of
unionized chemical workers.

The Toxic Substances Control Act {TSCA) is the only major environmental law that has not been
updated since it was originally passed in 1976. It is woefully out of date and ineffective. USW
strongly supports TSCA reform and is a member of the Safer Chemicals, Healthy Families
coalition and the BlueGreen Alliance, which has developed principles for TSCA reform.

The Chemicals in Commerce Act {CICA) would merely amend, not reform, TSCA and would
result in a less protective, less functional federal system for assessing and restricting industrial
chemicals. CICA is a step backwards, not a step forward for these reasons:

1. Safety Standard: CICA retains the highly problematic “unreasonable risk” standard and
recreates the “least burdensome” requirement for regulating chemicals.

2. Prioritization: CICA would enact a prioritization schemes that would result in chemicals
falling through the cracks due to considerations of cost versus benefits or being
prioritized without adequate information.

3. Testing Authority: TSCA reform should shift the burden from EPA to industry having to
prove that a chemical is safe. CICA would not allow EPA to easily require the
development of the information it needs.

4. New Chemicals: The CICA would weaken the existing provisions in TSCA for oversight of
new chemicals by making it nearly impossible for EPA to require the information it
needs to make a safety determination and by allowing new chemicals to go on the
market if EPA’s review timeline expires.

5. State Action: CICA includes an unacceptable level of preemption. it could preempt state
Jaw due to a lack of information about a chemical rather than an affirmative
determination of safety.

6. Vulnerable Populations: CICA does not adequately protect those at high risk of iliness
due to biological susceptibility or high exposure.

7. Confidential Business Information: CICA expands the ability of industry to claim CBl and
has problematic clauses that grandfather previous claims of protection of information.

8. Deadlines and Resources: CICA does not include clear and firm deadlines or adequate
resources for EPA to carry out reform.

The House of Representatives needs to begin a new effort to ensure that TSCA reform gives EPA
the necessary authority and resources to get the information the agency needs, make safety
assessments and determinations, and restrict the use of chemicals that do not meet a health-
only safety standard.
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Mr. SHIMKUS. Thank you very much, and I know the folks out
there observed me—this is causing me to drink. So I have got my
chemically induced Diet Coke and my chemically induced Hershey
candy bar which does bring up a point. One part of the problem
with TSCA is that TSCA makes the assumption every chemical is
toxic. And that whole prioritization issue is part of that debate. Not
every chemical is toxic. Otherwise, we would have huge problems.

So I just thought of that. I recognize myself for 5 minutes for my
first round or the opening round of questions to this panel. Mr.
Landrigan, I just want to ask, you said in the first panel current
TSCA does not mention vulnerable populations. Is that correct?

Mr. LANDRIGAN. That was said at the first panel, yes.

Mr. SHIMKUS. Yes.

Mr. LANDRIGAN. I believe that

Mr. SHIMKUS. And you understand that? I mean, there is no
mention. Current law does nothing to that vulnerable population
that you are concerned about?

Mr. LANDRIGAN. That is right.

Mr. SHIMKUS. OK. And at least we are starting the debate on
how to address vulnerable populations. Would you agree with that?

Mr. LANDRIGAN. That is correct. Yes, sir.

Mr. SHIMKUS. Thank you. Mr. Duvall and Dr. Bosley, I am giving
you a chance to respond to some of the statements made in either
this panel or the other panel to maybe something that caught you
that it is, you know, this is very intense and there are opinions on
both sides. So the opportunity to respond to something you may
have heard and would like to at least give your side of that story.

Mr. DUVALL. Thank you. There are several points I would like to
make. One of the first is a widespread perception that the unrea-
sonable risk standard of the draft bill would be no different from
the unreasonable risk standard of current TSCA. My under-
standing from reading the bill is that that is not what is intended
and that would not be the effect and that the key provision on un-
reasonable risk is the safety determination provision which identi-
fies the basis on which a safety determination would be made. The
draft bill reads, “The Administrator shall make a safety determina-
tion based on the best available science related to health and envi-
ronmental considerations and in accordance with the weight of the
scientific evidence.” That is not a cost-benefit exercise.

Another point I would make would be related to preemption. It
is important to recognize that there is no preemption except where
EPA would take preemptive actions. So it is not the case that en-
tire statutes would be preempted at the State level or local level.
Instead, only where there is a Federal action which, under the stat-
ute, would there be preemption. There is a suggestion that past
EPA actions will preempt entire statutes. I would disagree. It
seems to me that the purpose of that reference to preemption prior
to the effective date is simply an effort to preserve preemption that
has occurred. An example would be State or local PCB restrictions
which the courts have determined were preempted years ago. Pre-
sumably PCBs would not go through a safety determination, at
least soon in the process, because EPA has already comprehen-
sively addressed PCBs. And yet, if preemption is tied solely to the
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safety determination process, then you would lose the preemption
of State PCB laws without a savings clause.

Mr. SHIMKUS. Let me give Dr. Bosley a chance with the remain-
ing time I have.

Ms. BOSLEY. Sure. I would like to reiterate that cost-benefit anal-
ysis, the initial analysis is done without regard to cost at all. The
safety determination is made really whether a chemical will or will
not meet the safety determination. No cost is anticipated there.

During the risk assessment portion, EPA can take costs into ac-
count. For instance, if a chemical cannot be tested economically,
the chemical may go away all together, and if there is no other
chemical waiting to take its place, then certain critical uses, very
low-exposure critical uses, could be at risk.

The other point is under Section 5. We hear a lot about data not
being available under Section 5 and that the CICA doesn’t take
steps to address that. And it is not so surprising that manufactur-
ers have to back up a long time before they go to market with a
chemical, and you don’t want to test when you don’t have things
like final specification and you don’t have final physical form. You
don’t know if there is going to be a large market or a small market.
So you don’t usually test that far before something goes to market.
But it doesn’t mean that testing stops. So under Section 8(e), we
give EPA after—post-haste. After the testing is done, we give them
that information. But that information is available eventually.

Mr. SHIMKUS. Yes, in the first panel, and I will end up with this.
And he is still in the audience. Mr. Belliveau mentioned being over-
ly burdened to the EPA. And it is my understanding that that over-
ly burdensome aspect is them asking for information.

Ms. BOSLEY. Yes. That is part of it. Yes.

Mr. SHIMKUS. All right. So thank you. I yield to the ranking
member, Mr. Tonko, for 5 minutes.

Mr. ToNkKO. Thank you, Mr. Chair. TSCA reform is about pro-
tecting human health and the environment from dangerous chemi-
cals by systematically assessing and managing chemical risks in
this country. Effective regulation will depend on strong science.
Yes, this draft limits EPA’s access to existing information and the
Agency’s ability to require testing.

With that being said, Dr. Landrigan, should TSCA reform ex-
pand the scientific information available to EPA and the public
about chemical risks?

Mr. LANDRIGAN. Yes, sir. I would absolutely say that EPA should
have access to all of the best science in assessing risk.

Mr. ToNKO. Thank you. And to use your words, you said we are
flying blind. Do you have suggestions for how this draft might be
changed to achieve that goal?

Mr. LANDRIGAN. I am neither a lawyer nor a legislator. So I will
speak in terms of principles rather than amending specific clauses.
But I think there needs to be strong, very specific language about
protecting vulnerable populations. There have to be clear deadlines.
There has to be—the emphasis on safety has to far outweigh the
emphasis on cost. Safety should come first. And there should be
adequate funding for the Agency.

Mr. ToNKO. Thank you. Ms. Fendley, do you agree that TSCA re-
form should provide more scientific information about chemicals to
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the Agency, the public and those who are exposed to chemicals in
their workplace?

Ms. FENDLEY. Yes, I do.

Mr. ToNKO. And do you have suggestions for this panel for how
this draft might be changed to achieve that goal?

Ms. FENDLEY. Yes, specifically not grandfathering all of previous
CBI claims which is included in the draft and also expanding the
amount of information about safety and uses that the EPA can ob-
tain and then share with the public and workers.

Mr. ToNkO. Thank you. We have heard from GAO and other
stakeholders throughout this process that EPA needs more infor-
mation and stronger testing authority. But this draft would restrict
what science EPA can use to only studies that meet statutory cri-
teria for best available science and information quality. By includ-
ing these provisions, the draft puts courts in the position of deter-
mining what the science EPA should use, and they also allow for
advances in technology.

Ms. Fendley, do you have concerns about the good science provi-
sions in this particular draft?

Ms. FENDLEY. I do, yes.

Mr. ToNKO. And Dr. Landrigan, what mechanisms are in place
within the scientific community to ensure that EPA uses good
science in assessing chemicals?

Mr. LANDRIGAN. Scientists are constantly developing new tech-
niques importing technologies from one branch of science to an-
other to dig deeper into toxicology, and what scientists do to get
that information out into the marketplace where it is available to
EPA is that they put their results through peer review and publish
them in widely read journals which are certainly accessible to EPA.

Mr. ToNKO. Should we be concerned about putting courts in the
position of determining what science should be relied upon and
what science should not be relied upon?

Mr. LANDRIGAN. Scientists are better able than the courts to
judge the validity of science. I have always thought that.

Mr. ToNkO. Thank you. Well, I agree, and I am concerned about
the costs and the delays that go along with litigation. It doesn’t
solve a problem. Perhaps it expands upon that problem. We need
to expand the scientific information available to EPA and the pub-
lic and not restrict the Agency’s ability to consider relevant science
and create new reasons for litigation.

Mr. Chair, I think we have our work cut out for us to strengthen
this bill. But I look forward to continuing to work with the sub-
committee and the committee at large to address these issues. And
with that I yield back.

Mr. SHIMKUS. The gentleman yields back his time. And again,
the Chair thanks him for his comments. The Chair now recognizes
the gentleman from Florida, Mr. Bilirakis, for 5 minutes.

Mr. BILIRAKIS. Thank you, Mr. Chairman. I appreciate it very
much, and thank you for your testimony. This question is actually
for Mr. Duvall. We frequently hear that 80,000 chemicals in com-
merce number—the number is overstated. Was the inventory reset
provisions under the current draft improve our understanding what
is in commerce? If so, if that is the case, would the current draft
improve the current situation under TSCA today?
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Mr. DuvALL. Yes. The inventory reset would certainly provide
valuable information for EPA, for the public and for the Congress
to understand what the numbers are that are realistically in play.
There are approximately 84,000 chemicals listed on the TSCA in-
ventory but only about 7,800 chemicals were reported in the 2012
Chemical Data Reporting Rule. Presumably since not all chemicals
in commerce are reported per CDR, there are some number higher
than 7,800. But it is helpful to understand that the universe of
chemicals that EPA should focus its scarce resources on is of lim-
ited number and not something like 84,000.

Mr. BILIRAKIS. Thank you. Next question again for Mr. Duvall.
The current draft provides for the reentry of inactive chemicals to
active status on the inventory. Again, I apologize for my laryngitis.
Would you describe that process as one that can be accomplished
by chemical manufacturer or processor without an undue amount
of bureaucratic red tape?

Mr. DUVALL. Yes. My understanding is that the process is mostly
a notification requirement. Simply send a notice into EPA saying
that you have met the criteria for an active substance, and EPA
would then add it to the active substance list.

Mr. BILIRAKIS. Why is it important to the free flow of commerce
and the economy in the United States?

Mr. DuvAaLL. I am—why is what?

Mr. BILIRAKIS. Why is it important to the free flow of commerce
and the economy in the United States?

Mr. DUVALL. I see the inventory reset provision as primarily a
tool to help EPA focus its resources. It is important for EPA to pro-
tect the people of the United States, protect its environment, in-
cluding vulnerable subpopulations. But in doing so, it can’t do ev-
erything at once. It must focus on its resources in a rational, rea-
soned way and then follow through. And the inventory reset is one
tool among others that the draft bill would provide to EPA to help
itS%)Aa better job than it has been able to do so far under current
T .

Mr. BILIRAKIS. Very good. Thank you, Mr. Chairman. I yield
back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from California, Mr. McNerney, for
5 minutes.

Mr. McNERNEY. Thank you, Mr. Chairman. I want to reiterate
a statement that I made that public concern about chemical safety
is a significant issue, and unless we address that, then we are not
going to get anywhere by passing laws that don’t achieve that goal.

One of the questions I have is about—I mean, when we hear tes-
timony that is sort of contradictory, I always get confused. Mr.
Duvall, you seem to be saying that you think that the CICA will
reduce the legal burden on the EPA to move forward with the regu-
lations. Is that your opinion?

Mr. DUVALL. Yes, it is. EPA tried for 10 years to regulate asbes-
tos and failed, in part because it did not do what the statute told
it to do. One of the things that the statute told it to do was to iden-
tify the least burdensome alternative. And the draft bill would de-
lete that requirement. There are also a number of burdensome pro-
cedural processes that EPA must go through to regulate under cur-
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rent Section 6. Those procedures would also be dropped. What
would be left would be a broad authority for EPA to select appro-
priate risk management in the case where it had determined that
there was an unreasonable risk that needed to be redressed, and
only consider in doing so key considerations that are in the nature
of good governmental decision-making, such as are there net bene-
fits? The net benefits requirement to be considered should not be
a straightjacket. The——

Mr. McNERNEY. Well, let me stop you there if you don’t mind.
One of the questions that was asked earlier I thought a lot of by
my colleague from Texas, whether or not the priority should be
given in decision-making to risk—the cost benefit or health and
safety risks. Would you just give a yes or no answer to whether

Mr. DuvaLL. Risk. Clearly risk-based.

Mr. MCNERNEY. Ms. Bosley?

Mr. DuvALL. And for prioritization, clearly it should be a risk-
based process.

Ms. BOSLEY. I agree. Risk-based is the best scenario.

Mr. MCNERNEY. Mr. Stem?

Mr. STEM. Health and safety.

Mr. McNERNEY. OK. Dr. Landrigan?

Mr. LANDRIGAN. Health and safety.

Mr. McCNERNEY. Ms. Fendley?

Ms. FENDLEY. Health and safety.

Mr. McCNERNEY. So that was unanimous. I mean, both panels,
every person agreed that health and safety should be the priority.
The CICA creates new prerequisites for limiting approved use of
chemicals blocking the EPA from taking action unless there is a
cheaper substitute available. But as every member of both panels
agreed, health risks should be the primary purpose or should be
the primary deciding factor of the law.

Dr. Landrigan?

Mr. LANDRIGAN. I absolutely agree with that, that health should
be the primary driver.

Mr. MCNERNEY. So having a cheaper substitute, requiring the
determination of a cheaper substitute should not be a determining
factor?

Mr. LANDRIGAN. In my opinion, not.

Mr. McNERNEY. OK. Ms. Fendley?

Ms. FENDLEY. I would agree.

Mr. McNERNEY. OK. With that, I am going to yield back, Mr.
Chairman.

Mr. SHIMKUS. The gentleman yields back. At this time, I want
to really pose a question to the panel. We have got two hearings
going on at the same time, and votes are going to be called in about
20 minutes. There is a desire to let my colleagues get back from
this other hearing walking back and forth. One might be coming
in now. One is coming in now. So I think I have got an agreement
with my colleague that once votes are called we will stop and then
we will adjourn the hearing, but we would like to keep going on
until that time. And it may require in essence a second, if I have
to bounce back and forth now and then. And you are agreeable to
that? Great. And now I would like to recognize my colleague, Mr.
Green, for 5 minutes.
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Mr. GREEN. Thank you, Mr. Chairman. I apologize. As our wit-
nesses know, Wednesday has got to be the worst day on the Hill.

Mr. SHIMKUS. Your apology is noted into the record.

Mr. GrREEN. First of all, I have some questions, but I represent
an area that has a whole lot of United Steelworkers. In fact, four
of our five refineries and a lot of chemical plants. So obviously
steelworkers have an impact on this and their members do because
they are my constituents.

My first question, Ms. Fendley, as a representative of an organi-
zation whose members regularly work in close contact with chemi-
cals, do you believe that the Chemicals in Commerce Act estab-
lishes a working, appropriately protective safety standard that
allow the EPA to ban dangerous chemicals that your members
come in contact with on a regular basis?

Ms. FENDLEY. No, I do not. It does not sufficiently amend TSCA.

Mr. GREEN. OK. Do you believe the Chemicals in Commerce Act
would offer any improvement to the health and safety of the chem-
ical workers under current law?

Ms. FENDLEY. No, I do not.

Mr. GrREEN. OK. You mentioned in your testimony that draft re-
moves the least burdensome language found in current TSCA but
recreates later in Section 6. Can you elaborate on that claim?

Ms. FENDLEY. Sure. So it recreates the least burdensome require-
ment using different language that requires that considerations
about net benefits and cost effectiveness are used when regulating
a chemical.

Mr. GREEN. OK. The other thing I noticed in the draft, do you
believe that the Federal statute should explicitly guarantee whis-
tle-blower protections and the right to know for people who work
on the plant site?

Ms. FENDLEY. I do, absolutely. That is very important.

Mr. GREEN. OK. Mr. Chairman, I know this is a work in
progress, and I think these hearings are what we are trying to do
is lay a groundwork on how we need to look at the draft. But I ap-
preciate your effort to get us there.

Dr. Landrigan, why should EPA be required to consider vulner-
able populations such as children and pregnant women in safety
determinations?

Mr. LANDRIGAN. The rationale for that goes back 20 years. In
1993 I chaired a report from the National Academy of Sciences that
systematically examine differences between children and adults
and their vulnerability to toxic chemicals. And we found over-
whelmingly that children are more sensitive to chemicals than
adults. And we concluded further that children require higher lev-
els of protection in law than adults. And that logic was actually in-
corporated by the Congress into the Food Quality Protection Act,
the Federal pesticide law.

I would argue that the same logic ought to apply to all chemicals,
whether they are pesticides or commercial chemicals.

Mr. GREEN. One of the questions I asked to the first panel is if
a substance is designated as a low priority under the draft by EPA
and then several years later, scientific study comes out that shows
that substance may be hazardous to human health, I don’t think
the draft has it in there, but should EPA have the authority to con-
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sider the new information in order to go back and recategorize that
substance as a high priority?

Mr. LANDRIGAN. Yes, sir. I think it is essential that they should
have access to that new information, and it is also—picking up on
a conversation a moment or two ago, it is important to recognize
that new information is very frequently going to come out from epi-
demiologic studies or non-standard toxicologic studies using novel
techniques that don’t fit the science definition that is in the bill as
it now stands. And the EPA has to be given the power to broadly
consume new science in the marketplace.

Mr. GREEN. Well, you know, if a study is done this year and the
designation is a low priority—we also know that chemistry
changes, everything changes over the years. And I know the manu-
facturers want some certainty on what they are doing. But we also
know that at any given time something is going to change, whether
it is whether we find out from studies or that there is a problem
with it and that is what concerns me. I want to give EPA the au-
thority, but I want to make it, you know, science-based enough that
we just don’t have these continual lawsuits on something that, you
know, really is not going after the issue.

So our goal is to protect folks but also to make sure that there
is some certainty there. And so that is why this is a working draft,
and I hope we will address some of that in future drafts.

Mr. LANDRIGAN. Yes. You know, there may be a parallel here in
food and drug law or in the—chemicals intended to be pharma-
ceuticals were extensively tested before they come to market, and
certain criteria are met and then FDA lets the chemical come to
market. But once it is out there, the process doesn’t end and post-
marketing surveillance continues. And we ought to have that same
kind of provision here in the universe of consumer and industrial
chemicals.

Mr. GREEN. OK. One of the things that—I am out of time but not
only before a chemical is approved or it is set as a low priority or
high priority, if there is something later on that the manufacturer
discovers in their product, shouldn’t they be required to come back
to EPA in this case, just like a drug manufacturer should go back
to FDA?

Mr. LANDRIGAN. I think it should be mandatory and I think fur-
ther that there should be penalties attached to failure to report.

Mr. SHIMKUS. I thank my colleague. Mr. Green, Mr. Duvall is
trying to get your attention on responding to one of those ques-
tions. I wanted to give him—well, I am taking my time now in the
second panel so but since he was trying to respond, I will use my
time to let him do that.

Mr. DuvALL. Thank you. I wanted to call Mr. Green’s attention
to a provision that reads, “The Administrator may revise the pri-
ority designation of a chemical substance based on consideration of
new information.” So there is a provision there that allows
reprioritization at any time. If the language isn’t right, then it
should be fixed. But I think the idea is there.

Mr. GREEN. Thank you.

Mr. DuvALL. And I might mention also that current TSCA has
a provision requiring manufacturers and others who obtain signifi-
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cant information about chemical hazards to report it to EPA imme-
diately, and there are stringent penalties for not doing so.

Mr. SHIMKUS. Great. I appreciate that. Using my time in the sec-
ond round now, I am also joined by Mr. Harper, and we are waiting
for my friends on the other side to show also.

Let me go back to Mr. Duvall. In your testimony you say that
Section 5 would codify and strengthen EPA’s current practices. You
know, when you have a Congressional hearing, you hear—I mean,
I am like Mr. McNerney. I mean, you hear, hell, this is the worst
thing we have ever seen written and no, this thing is working pret-
ty good. So we are trying to figure out where the truth is. In your
testirglony you do say that. So what is your basis for that state-
ment?

Mr. DUVALL. Section 5 of TSCA today is short on procedure. But
EPA in its regulations in Part 720 has identified a number of crit-
ical procedures such as filing a notice of commencement of manu-
facture at the end of the process, which is not mentioned in the
statute. What the draft bill does is to incorporate into law many
of the procedural provisions that EPA has adopted by regulation
and included them as a way of ensuring that since they have
worked well, that EPA should continue to use them.

The bill improves the Section 5 primarily through changing the
situation today where EPA can conclude that it would just let the
review period expire without reaching a decision as to whether
there is a problem with the chemical or not. The draft bill would
require EPA to make a determination, and if EPA were to find that
it doesn’t have sufficient information, it is given a powerful tool for
requiring the submitter to develop that information. The EPA can
hold up the resolution of the review period until the information
becomes available or it can allow the chemical to enter the market-
place but still require the manufacturer to submit the information
so that it can be considered later in the prioritization process.

Mr. SHIMKUS. Speaking of the same section, why is the exemp-
tion based on, and I quote, “likelihood of risk”? Why is that unprec-
edented authority?

Mr. DuvALL. Well, it recognized that Section 5(e) of TSCA today
is based on it is likely to pose an unreasonable risk provision. So
that Section 5(e) authorizes EPA to take regulatory action on a new
chemical. When that finding is made, this bill would do essentially
the same thing. It would

Mr. SHIMKUS. So it is not unprecedented that we have this lan-
guage——

Mr. DuvaLL. It is not unprecedented. It actually strengthens
EPA’s ability to regulate new chemicals where appropriate.

Mr. SHIMKUS. And Dr. Bosley, some call for more extensive test-
ing on chemicals than the Chemicals in Commerce mandates. You
have spoken before on minimum data sets and base set require-
ments like those in Europe. Could you please tell us again whether
public health is any better protected by those kinds of mandatory
requirements?

Ms. BOSLEY. They are not. Most industrial chemicals are not in-
tended to be released to the environment or exposed to any popu-
lation, whether vulnerable or not. Those sorts of testing require-
ments that are blanket might drive those chemical manufacturing
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from the United States. We simply—you know, we operate in a
market economy, and we simply can’t afford to

Mr. SHIMKUS. Where would they go?

Ms. BosLEY. To China, to India, to Malaysia.

Mr. SHIMKUS. And what is their safety regime?

Ms. BOSLEY. Most of those countries have much less stringent
safety regimes that change depending on the political nature of the
environment there as well. So it is much harder for U.S. manufac-
turers to import into those countries, given the same chemical that
nillight be produced in those countries. They would much favor
those.

Mr. SHIMKUS. And I take obviously the saving grace right now
for this country is our natural gas exploration and really holding
those jobs. But I think your point is well stated that the public
should not be deceived that if we move to a regime that is costly,
ineffective by the manufacturers, they could move overseas with
less stringent.

Ms. BOSLEY. Yes, in some cases we couldn’t afford to manufac-
ture the chemical here in the United States any longer.

Mr. SHIMKUS. And my friends from California are experiencing
what? They are experiencing——

Ms. BOSLEY. I can tell you I have no customers in California.

Mr. SHIMKUS. California is also experiencing a 10-day lag from
the air pollution from China reaching

Ms. BOSLEY. Right.

Mr. SHIMKUS [continuing]. The West Coast.

Ms. BOSLEY. The coast. That is right.

Mr. SHIMKUS. So that has to be part of this debate, jobs and the
economy. So with that I will yield back my time and yield to Mr.
Tonko for 5 minutes.

Mr. ToNKO. Thank you, Mr. Chair. This draft legislation suggests
that EPA could very quickly sort the universe of chemicals into two
categories. The first category would be known as high priority and
chemicals in this category would be further assessed to ensure
their safety. The second category would be known as a low priority,
but this is a bit of a misnomer because these chemicals would be
dismissed of any further examination. The idea is that thousands
of chemicals would fall into this low-priority category.

So Dr. Landrigan, in your view, do we have the information we
need to complete such an undertaking with confidence that we are
protecting public health?

Mr. LANDRIGAN. So we don’t have full information, but there are
some guidelines that we can use to help EPA to move forward. One
guideline would be to assign highest priority to the chemicals that
are most widely found in the American population in the rolling
surveys that the CDC now does every year. I am sure you are
aware that CDC, in their National Biomonitoring Program, is pick-
ing up measurable levels of several hundred chemicals in the bod-
ies of most Americans, synthetic chemicals, most of which did not
exist in 1960. So to be sure, many chemicals stay inside the four
walls of the chemical factories. Maybe they could be given lower
priority. But the chemicals that are getting out that are widely dis-
tributed in people and the environment need to be assigned higher
priority. Two more criteria for judging priority is evidence of tox-
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icity as has already appeared in toxicological laboratories published
in the peer-reviewed literature, and finally persistence in humans
in the biosphere.

Mr. ToNkO. Thank you. And does EPA know enough to quickly
go through the TSCA inventory and rule out thousands of chemi-
cals as potential risks?

Mr. LANDRIGAN. No, they don’t. And the problem is it is a Catch-
22 given that so little toxicologic testing has been done on so many
chemicals in commerce. EPA is flying blind. There are some chemi-
cals that we know a lot about that have been studied extensively
but many, many more that are in wide use that have been little
studied.

The biomonitoring survey from CDC offers some protection. It is
not foolproof because they can only measure what they have the
technology to measure.

Mr. ToNKO. And what kind of information or testing will the
EPA need in order to assess which chemicals in commerce are
causing health effects or:

Mr. LANDRIGAN. The principles for selecting chemicals would be
the ones I just mentioned, widespread use, some evidence of tox-
icity, persistence. Beyond that there is a lot of expert judgment
here. They would clearly have to consult with their colleagues at
the National Institute of Environmental Health Sciences of the
NIH or developing new paradigms for high through-put toxicologic
testing.

Mr. ToNKO. And every witness on both panels today agreed that
we should abandon the cost-benefit standard in current law. Unfor-
tunately, the discussion draft continues to use the unreasonable
risk standard. Mr. Duvall, you have assured the subcommittee that
the term unreasonable risk in the discussion draft needs something
completely different than the term unreasonable risk under current
law. A lot of experts have expressed grave concerns that that is an
incorrect statement or it is wrong in substance in order to address
this concern and to address the stakeholders’ concerns together.
Would you agree that it would be simpler to no longer use unrea-
sonable risk and instead choose a new term that perhaps is clearly
defined as not utilizing a cost-benefit approach? Is there clarifica-
tion needed there?

Mr. DuvALL. If there is another verbal formula that will achieve
what is intended to be achieved, then that would be fine. During
the TSCA legislative discussions for several years, there is really
only one other verbal formula that has been offered and that is rea-
sonable certainty of no harm. And that formulation has its own
problems. If there could be a different, a third one, I think it would
be worthy of discussion.

The unreasonable risk language has been interpreted primarily
by courts as requiring a cost-benefit analysis. Since the safety de-
termination itself is a science-oriented, risk-based analysis, cost
doesn’t seem to make sense in that context. Cost considerations
make sense in the context of making risk management decisions.
One suggestion I would make would be to ensure that legislative
history clarifies the intent of Congress that costs and benefits not
be waived in making a safety determination. The kind of legislative
history together with the statutory text would go a long way to
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keeping the courts from going in the direction of finding cost ben-
efit required in the safety determination.

Mr. TonKO. Thank you. And I believe my time is more than ex-
pired. I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes Mr. Harper from Mississippi for 5 minutes.

Mr. HARPER. Thank you, Mr. Chairman. Mr. Stem, if I may ask
you a few questions, in your written testimony you note the impor-
tance of EPA being required to systematically evaluate all chemi-
cals in commerce including TSCA’s grandfathered chemicals. Why
is that important?

Mr. STEM. Because science changes. We develop new information.
Chemicals that have been grandfathered that might be new infor-
mation on that. If there is no new information, there is no science
chanlge in the chemicals and it is a process that would benefit the
people.

Mr. HARPER. CICA requires prioritization of chemicals in order
for EPA to make safety determinations. Why is this important in
a reformed TSCA and how does the CICA address it?

Mr. STEM. Well, it doesn’t adequately address it. The concept, in
answer to your question, is that the EPA should be given the au-
thority to require the company that is manufacturing the chemical
to do most of the initial testing to present that when they present
:cihe 1;l)roduct and ask for commercial use. CICA does not adequately

o that.

Mr. HARPER. All right. So what would be your recommendation
then?

Mr. STEM. That EPA require that, that the EPA not have to start
testing the product.

Mr. HARPER. OK.

Mr. STEM. The manufacturer of the product should conduct valid
scientific testing and produce that testing when they present the
product to EPA asking for commercial use.

Mr. HARPER. You note in your written testimony that if nec-
essary, CICA allows EPA to reclassify a low-priority chemical as
high priority. Why is this important?

Mr. STEM. Basically because of reevaluation of the science in-
volved and the potential use or mixture of the original chemical
that was classified at one time as a low priority.

Mr. HARPER. Mr. Chairman, I yield back.

Mr. ToONKO. Just one item of business, Mr. Chair. Would you en-
tertain a request for a unanimous consent?

Mr. SHIMKUS. I would.

Mr. ToNKoO. I request unanimous consent to enter 38 letters into
the hearing record. These letters have come in from across the
country and represent the views of groups in the public health, en-
vironmental, labor, scientific and small business communities. All
express the need for TSCA reform and concerns with this current
draft. Letters have been shared with your staff.

[The letters are available at http://docs.house.gov/Committee/Cal-
endar/ByEvent.aspx?EventID=101890.]

Mr. ToNko. I also request unanimous consent to enter into the
record the statement of our fellow Energy and Commerce member,
Representative Bobby Rush.
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Mr. SHIMKUS. Without objection, so ordered.
[The prepared statement of Mr. Rush follows:]

PREPARED STATEMENT OF HON. BoBBY L. RUSH

Chairman Shimkus, Ranking Member Tonko, and members of the subcommittee:
thank you for allowing me to participate in today’s hearing on the Chemicals in
Commerce Act. Though I am not a member of this subcommittee this issue is one
that I care about deeply and I appreciate your consideration of that.

Mr. Chairman, let me say that I am excited to see movement on this important
issue. I am, however, discouraged by the discussion draft presented. The bill we
have been shown presents some dangerous changes that will affect our communities,
and I would like to take a moment to discuss those:

First, this bill discontinues use of the Centers for Disease Control and Preven-
tion’s standard of “vulnerable populations” in favor of a newly created standard of
“potentially exposed subpopulation”. While the CDC clearly defines vulnerable popu-
lations based on quantifiable standards such as race/ethnicity, socio-economic sta-
tus, geography, gender, age, disability status, and/or risk status related to sex and
gender this bill creates a vague definition. Specifically, the bill defines this sub-
population as “a group or groups of individuals within the general population who
may be differentially exposed to a chemical substance under the intended conditions
of use or who may be susceptible to more serious health consequences from chemical
substance exposures than the general population, which where appropriate may in-
clude infants, children, pregnant women, workers, and the elderly.”

Mr. Chairman, it is very likely that the standard presented in this bill would not
have protected my constituents in the Village of Crestwood, Illinois. When it was
found that their drinking water was contaminated with perchloroethylene—an in-
dustrial solvent used primarily in dry cleaning—it was the entire town that was im-
pacted; they were vulnerable because of their geography. Furthermore, this chemical
was clearly being used outside its scope of “intended conditions of use”. In this sce-
nario, what protection would the people of Crestwood have had?

This brings me to my second point of concern: “intended conditions of use”. I think
all of my colleagues would agree with me in saying that chemicals should be used
as intended: in a safe manner. Unfortunately, as my example above has dem-
onstrated, this is not always the case. In instances of malfeasance how do we keep
our constituents safe?

Lastly, Mr. Chairman, I would like to discuss this bill’s preemption of State and
local laws. Time and time again, my friends on the other side of the aisle have dis-
cussed the need for preserving the States’ ability to protect their citizens. We have
heard how the States know best what their communities need. And now, for an in-
explicable reason, all of that thinking has been done away with. Not only does this
bill prohibit States and local governments from passing new laws, it prevents them
from enforcing already existing laws. The very laws that, in many communities,
have been the principle safety measure. The States and local communities know bet-
ter than we do the biggest threats they face. Why prevent them from protecting
their residents?

In short, Mr. Chairman, while I am encouraged by the discussion that we are
about to witness I strongly urge this committee to go back to the drawing board and
bring forward a bipartisan bill that protects our communities.

Thank you, I yield back the balance of my time.

Mr. SHIMKUS. It was asked during the hearing by Mr. Cik and
you asked if we could submit that pediatrician document. We
would like to see it first, and having seen it, then we will accept
it. But that is a follow-up just from the hearing, if we can do that.
I guess I have a unanimous consent request also for this letter with
a bazillion people in support of the legislation.

Mr. ToNKO. How many zeroes in bazillion?

Mr. SHIMKUS. I hope it has been shared with your staff. They
couldn’t carry it in, there were so many. But without objection, so
ordered.

[The information follows:]
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March 12, 2014

The Honorable fred Upton The Honorable Henry Waxman

Chairman, Committee on Energy and Ranking Member, Committee on Energy and
Commerce Commerce

United States House of Representatives United States House of Representatives

Washington, DC 20515 Washington, DC 20515

The Honorable John Shimkus The Honorable Paul Tonko

Chairman, Subcommittee on Environment Ranking Member, Subcommittee on Environment
and the Economy and the Economy

United States House of Representatives United States House of Representatives

Washington, DC 20515 Washington, DC 20515

Dear Congressmen Upton, Waxman, Shimkus, and Tonko,

We are writing to you as members of the American Alliance for Innovation, a large and diverse
coalition of trade associations representing a broad spectrum of the economy, including
businesses both large and small. Industry sectors represented in the coalition include:
aerospace, agriculture, apparel, automotive, building and construction materials, chemical and
raw material production, consumer and industrial goods, distribution, electronics, energy,
equipment manufacturers, food and grocery, footwear, healthcare products and medical
technology, information technology, mining and metals, plastics, retail, and travel goods.

We support updating the Toxic Substances Controt Act (TSCA) in a scientifically sound and
economically practical way. Creating an effective national regulatory system that will allow us
to continue to provide the goods and services that so many Americans rely on as part of their
everyday lives is critical as part of this update. In addition, any update needs to allow U.S.
industries to continue to bring innovative solutions to the marketplace and provide consumers
with a greater degree of confidence that chemicals in commerce are being used safely.

We appreciate the efforts of the members of your Committee and Subcommittee over the past
few months to explore and discuss TSCA reform. The hearings took a very thorough and
thoughtful approach that carefully examined each of the major sections of the statute and
allowed many of the key stakeholders to share their views on areas that need to be updated.

We believe the hearings have allowed Subcommittee Chairman Shimkus to put forward a well-
grounded discussion draft that can serve as a solid foundation for introducing legislation that
will make significant improvements to TSCA and garner the bipartisan support needed for
passage in the House,

With this proposal, and the bipartisan bill in the Senate, for the first time we have a historic
opportunity to make fundamental changes to TSCA that allow the U.S. to continue to lead the
way in safely managing chemicals, driving innovation, and creating jobs.



184

We are committed to helping pass legislation that will make meaningful changes to TSCA that
will benefit all Americans, and strongly urge Congress to continue to move these proposals
forward.

Sincerely,

Adhesive and Sealant Council

Alkylphenols & Ethoxylates Research Council
Alliance of Automobile Manufacturers

American Apparel & Footwear Association
American Architectural Manufacturers Association
American Bakers Association

American Chemistry Council

American Cleaning Institute

American Coatings Association

American Coke & Coal Chemicals Institute
American Composites Manufacturers Association
American Fiber Manufacturers Association
American Forest & Paper Association

American Foundry Society |

American Fuel and Petrochemical Manufacturers
American Gas Association

American Wood Council

APA-The Engineered Wood Association

Asphalt Roofing Manufacturers Association
Association of Global Automakers, Inc.
Association of Home Appliance Manufacturers
Automotive Aftermarket industry Association
Can Manufacturers Institute

Composite Lumber Manufacturers Association
Consumer Healthcare Products Association
Consumer Specialty Products Association

Corn Refiners Association

Edison Electric Institute

EPS Industry Alliance

ETAD North America, representing the North American Dyes Manufacturing Industry
Extruded Polystyrene Foam Association

Fashion Accessories Shippers Association

Fashion Jewelry & Accessories Trade Association
Flexible Packaging Association

Global Cold Chain Alliance

Grocery Manufacturers Association

Halogenated Solvents industry Alliance
Hardwood Plywood and Veneer Association
Industrial Minerals Association, North America
Institute of Makers of Explosives

Institute of Scrap Recycling Industries, inc.
International Association of Refrigerated Warehouses
international Diatomite Producers Association
International Fragrance Association, North America
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International Institute of Ammonia Refrigeration
International Institute of Synthetic Rubber Producers
International Sleep Products Association

IPC — Association Connecting Electronics Industries
Juvenile Products Manufacturers Association
Methanol Institute

Motor & Equipment Manufacturers Association
National Association for Surface Finishing

National Association of Chemical Distributors
National Association of Manufacturers

National Association of Printing Ink Manufacturers
National Electrical Manufacturers Association
National Grocers Association

National Industrial Sand Association

National Lumber and Building Material Dealers Association
National Marine Manufacturers Association

National Oilseed Processors Association

National Pest Management Association

National Retail Federation

National Tank Truck Carriers, Inc.

Nickel Institute

Oregon Women In Timber

Personal Care Products Council

Personal Watercraft Industry Association

Pine Chemicals Association, Inc.

Plastic Pipe and Fittings Association

Plastics Pipe Institute

Polyisocyanurate Insulation Manufacturers Association
Recreation Vehicle industry Association

Resilient Floor Covering Institute

RISE [Responsible Industry for a Sound Environment)
Roof Coatings Manufacturers Association

Society of Chemical Manufacturers and Affiliates
Specialty Graphic Imaging Association

SPI: The Plastics industry Trade Association

Sports & Fitness Iindustry Association

Spray Polyurethane Foam Alliance

SPRI, Inc. (representing the Single Ply Roofing Industry)
Styrene Information and Research Center

The Chlorine Institute

The Silver Institute

The Vinyl Institute

Toy Industry Association

Travel Goods Association

Treated Wood Council

U.S. Chamber of Commerce

Utility Solid Waste Activities Group

Vinyl Building Council

Vinyl Siding Institute, Inc.

Window and Door Manufacturers Association
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Mr. SHIMKUS. We want to thank you all for coming. We know we
have a long way to go. So we are going to continue to work. We
believe there will be another legislative hearing on the draft. It
may be an adjusted draft based upon the consultations we are hav-
ing. We do want to encourage all stakeholders to continue to work
with us. Because of the diversity of opinion, we are not going to get
everybody 100 percent on board. Even those who will despise the
legislation, we want them to despise it with a smile that we made
a good effort and attempt to move forward.

So with that, I appreciate your patience, and the hearing is now
adjourned.

[Whereupon, at 1:04 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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RANKING MEMBER

ONE HUNDORED THIRTEENTH CONGRESS

Congress of the United States
fhouse of Wepresentatives
COMMITT

July 15,2014

Ms. Connie DeFord

Director

Global Product Sustainability and Compliance
The Dow Chemical Company

2030 Dow Center

Midland, M1 48674

Dear Ms. DeFord:

Thank you for appearing before the Subeoriimittee on Environmient and the Economy o Wednesday,
March 12, 2014, to testify at the hearing on the discussion draft entitled the “Chemicals in Commerce Act.”

Pursuant to the Rules of the Committee on Energy and Comunerce, the hearing record remains open for
ten business days to permit Members to submit additional questions for the record, which are attached. The
ur responses to these questions should be as follows: (1) the name of the Member whose question you
are addressing, (2) the complete text of the question you are addressing in bold, and (3) your answer to that
question in plain text.

To facilitate the printing of the hearing record, please respond to these questions and requests with a
transmittal letter by the close of business on Tuesday, July 29, 2014, Your responses should be mailed to Nick
Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-maited to Nick Abrahamizmail. house gov.

Thank you again for your time and effort preparing and defivering testimony before the Subcommittee,

Mhairman
Subcommittee on Environment and the Economy

ce: The Honorable Paul Tonko, Ranking Member, Subcommittee on Enviromment and the Economy

Attachment
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The Dow Chemical C{)m}sﬂm
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Midiand

July 28, 2014

Nick Abraham

Legislative Clerk

Committee on Energy and Commerce
House of Representatives

Congress of the United States

2125 Rayburn House Office Building
Washington, DC 20515-6115

Dear Mr. Abraham:

This letter is in response to the letter from The Honorable John Shimkus dated

July 15, 2014 where | was requested to respond to questions received from The Honorable
Henry A. Waxman following the Subcommittee on Environment and the Economy'’s hearing
on discussion draft entitled the “Chemicals in Commerce Act’ on March 12, 2014. Attached
is my response in the format requested.

Thank you for providing me with the opportunity to testify before the Subcommittee.

Regards,

Connie Deford
Director ~ Product Sustainability and Compliance

Attachment
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Attachment

Dow Chemical Response to the Questions following March 12, 2014 Subcommittee Hearing

on the discussion draft entitled the “Chemicals in Commerce Act”

(1) Questions from The Honorable Henry A, Waxman

(2) & (3) Questions and Response

1.

Does Dow still support holding all existing chemicals in commerce to a safety
standard?

Dow response: Dow supports a systematic approach to evaluating existing chemicals in
active commerce against a safety standard. Under this framework, EPA should prioritize
existing chemicals based on hazard, use and exposure information, and then assess high
priority chemicals based on their safety under intended conditions of use.

Does Dow still support a safety standard that requires a chemical to be “safe
for its intended conditions of use”?

Dow response: Dow supports a safety standard that addresses the potential hazards and
potential exposures under the chemicals' intended conditions of use. For those uses of a
substance found not to meet the safety standard, risk management measures should be
applied.

Does Dow still support applying that safety standard as a minimum standard?
Dow response: Dow supports a safety standard for all chemicals in active commerce that
addresses the potential hazards and potential exposures under the chemicals’ intended
conditions of use.

Should all existing chemicals be held to a safety standard that ensures they are
safe for vulnerable populations?

Dow response: Dow supports a systemic approach to evaluating existing chemicals in active
commerce whereby high priority chemicals shouid be assessed against a safety standard that
would ensure that the chemical is safe under its intended conditions of use, including uses to
which vuinerable populations may be exposed or hazards to which they may be particularly
susceptible.

Should all new chemicals be held to a safety standard that ensures they are
safe for vuinerable populations?

Dow response: Dow supports that new chemicals should be assessed against a safety
standard that examines the potential hazards and potential exposures of the new chemical
under its intended conditions of use, including exposures fo vulnerable populations.

Should vulnerable populations be considered in priority decisions?
Dow response: Yes

Should risk management measures ensure that vulnerable populations are
protected?
Dow response: Yes
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July 15,2014

Mr. Roger T, Harris
President
Praducers Chemical Company
On behalf of
National Association of Chemical Distributors
1960 Bucktail Lane
Sugar Grove, 1L 60554

Dear Mr. Ha

Th:mk you for appearing before the Subcommittee on Environment and the Economy on Wednesday,
March 12, 2014, to testify at the hearing on the discussion drafl entitled the “Chemicals in Commerce Act.”

Pursuant (o the Rules of the Committee on Energy and Commerce, the hearing vecord remains open for
ten business days to permit Members to submit additional questions for the record, which are attached. The
format of your responses to these questions should be as follows: (1) the name of the Member whose question you
are addressing, (2) the complete text of the question you are addressing in bold, and (3) your answer to that
question in plain text.

To facilitate the prmtmt’ of the hearing record, please respond w these questions and requests with a
teansmittal letter by the close of business on Tuesday, July 29, 2014, Your responses should be mailed to Niek
Abraham, Legislative Clerk, Committee on Energy and Commarce, 2125 Ray burn House Office Building,
Washington, D.C. 20515 and e-mailed to Nigk Abrahs

Thank you again for your time and effort preparing and defivering testimony before the Subcommittee.

Sipeerely,

f Shimkus
hairman
Subcommittee on Environment and the Economy

ce: The Honorable Paul Tonko, Ranking Member, Subcommitice on Environment and the Economy

Attachment
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The Honorable John Shimkus

Chairman, Subcommittee on Environment and Economy
Committee on Energy and Commerce

2452 Rayburn House Office Building

Washington DC, 20515

Dear Chairman Shimkus:

This letter is in response to your letter of July 15, 2014, asking a follow-up question in regards to my
testimony on March 12, 2014, in the Subcommittee on Environment and Economy hearing titled
“Chemicals in Commerce Act.”

Question for the Record from The Honorable Henry A, Waxman:

Question: In your testimony, you described the current system of state fevel chemical regulation as
“unworkable.”
1. Please provide a list of any state laws that have prevented your member from distributing
chemicals in the United States.

The current federal law has failed to provide a workable national framework to assess the safety of
chemicals. New laws and proposals at the state level have been initiated to fill the gap. The problem
with a state approach is not in the physical distribution of chemicals from chemical distributors to
product manufacturers. In describing the system as “unworkable,” | am referring to the need for a
national framework to provide greater confidence to consumers that the products they use and
consume are safe as well as to maintain a national distribution of manufactured products. improving
consumer confidence is a key part of why the National Association of Chemical Distributors supports
amending the Toxic Substances Control Act. Moreover, laws governing manufactured products shoutd
be consistent as many manufacturers must make 2 single national version of thelr product for their
distribution systems. Providing the Environmental Protection Agency with the ability to better assess
chemical safety at a national level brings greater certainty to the marketplace into which we distribute
our chemicals.

Sincerely,

Roger T. Harri§f President/CEQ

cdnée

Chemical Distribution Network
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Mr. Michael Belliveay

Executive Director

Environmental Health Strategy Center
P.O. Box 2217

Bangor, ME 04402

Dear My, Belliveau:

Thank you for appearing before the Subcommitiee on Environment and the Economy on Wednesday,
March 12, 2014, to testify at the hearing on the discussion draft entitled the “Chemicals in Commerce Act.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open for
ten business days to permit Members to submit additionat questions for the record, which are attached. The
format of your responses to these questions should be as follows: (1) the name of the Member whose question you
are addressing, (2) the complete text of the question you are addressing in bold, and (3} your answer to that
question in plain toxt.

To facititate the printing of the hearing record, please respand to these questions and requests with a
ransmittal letter by the close of business on Tuesday, July 29, 2014, Your responses should be mailed to Nick
Abraham, Legisfative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-mailed to Nick.Abrahami@mai

Thank you again for your time and effort preparing and delivering testimony before the Subcommittee.

Sipcerely,

hatrman
Subcommitiee on Environment and the Economy

ce: The Honorable Paul Tonko, Ranking Member, Subcomimittee on Environment and the Economy

Attachment
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Ryan Bouldin, PhD Nick Abraham, Legislative Clerk
Committee on Energy and Commerce
Gail Carlson, PhD U.S. House of Representatives
21235 Rayburn House Office Building
Priscilla Cavothers Washington, D.C. 20515
Carta Dickstein, PhD
Dear Nick,

Ken Geiser, PhD>
Please find attached my responses to the questions for the record, which follows
Marie Gunning, MBA, MF  my appearance before the Subcommittee on Environment and the Economy on
March 12, 2014 to testify on the discussion draft of the “Chemicals in
Ginger Jordan-Hillier Commerce Act.”

Beuie Kettell, RN 1 appreciate the opportunity to further share my views on issues related to

meaningful reform of the Toxic Substances Control Act.
Jeannic Mattson

Best regards,

Hon, Hannah Pingree

Sharon Rosen, PhD

Michael Belliveau
Executive Director

Michael Beltivean

Executive Divector .
o Enclosure

P.O. Box

nite 504
E 04102

Bangor,

583 Congress Street, Suite 204
Portland, ME 04101

2073 699-3793

www.preven tharm. org
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Response to Questions for the Record from the Honorable Henry A. Waxman

By Michael Belliveau, Executive Director, Environmental Health Strategy Center,
following his testimony at the March 12, 2014 hearing before the Subcommittee on
Environment and the Economy, House Committee on Energy and Commerce

The February 2014 draft of the Chemicals in Commerce Act employs the term
“potentially exposed subpopulation” instead of referring to “vulnerable
populations,” and defines the term as follows:

“a group or groups of individuals within the general population who may be
differentially exposed to a chemical substance under the intended conditions
of use or who may be susceptible to more serious health consequences from
chemical substance exposures than the general populations, which where
appropriate may include infants, children, pregnant women, workers, and the
elderly.”

1. Do you have concerns about this definition?

YES. The proposed term creates confusion by ignoring the long-established
reliance on the concept of “vulnerable populations” in the public health community.
The proposed definition is vague and unclear. Everyone is “differentially exposed” -
what does that mean? The use of the phrase “intended conditions of use” implies
limiting consideration of all exposures, for which there is no scientific basis. The
phrase “who may be susceptible to more serious health consequences” is in error. It
should read: “who may be more susceptible to serious health consequences;” -
vulnerable populations are more susceptible than others.

The qualifier “where appropriate” either implies proposed discretionary authority
to ignore vulnerable populations, or is in biological error by denying the intrinsic
vulnerability of classically recognized subgroups that are at higher risk than the
population as a whole - infants, children, pregnant women, workers, and the elderly.

2. Do you have concerns about creating a new term, rather than using the
term “vuinerable populations,” which has been widely used?

YES. Congress should rely instead on scientific expertise in defining the term
“vulnerable populations.” In 2009, the National Research Council issued six
recommendations for modernizing risk assessment, which included “attention
should be directed to vulnerable individuals and subpopulations that may be
particularly susceptible or more highly exposed.” (Science and Decisions, National
Academy of Science). The U.S. Environmental Protection Agency (EPA) defines:
“Vulnerability - Differences in risk resulting from the combination of both intrinsic
differences in susceptibility and extrinsic social stress factors such as low
socioeconomic status, crime and violence, lack of community resources, crowding,
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access to health care, education, poverty, segregation, geography, etc.” and
“Susceptibility - Differences in risk resulting from variation in both toxicity
response (sensitivity) and exposure (as a result of gender, lifestage, and behavior).”
See http://www2.epa.gov/children/guidance-tools-and-glossary-key-terms.

Getting this definition right is critical because the draft legislation requires EPA to
assess exposures of sub-populations to chemicals during the course of a safety
assessment, but it does not explicitly require that safety determinations protect
vulnerable populations from those exposures. The legislation should define
“vulnerable populations” and explicitly require that they be protected from
aggregate exposure to high priority chemicals. In addition, the safety standard itself
needs more clarification to ensure it is strictly health-based and protective.

Some have argued that risk assessment under TSCA should focus only a subset
of exposures to a chemical, those from intended uses. The Chemicals in
Commerce Act goes further by limiting assessment to only a subset of
exposures from intended uses, those that are found to be significant on their
own as opposed to in aggregate. Some have argued that TSCA should be
restricted further, by exempting some sources of exposure such as automotive
replacement parts.

3. Interms of health effects, does the body distinguish between the
exposures from intended and unintended uses?

NO. A person integrates aggregate and cumulative exposure to chemicals from all
sources through ingestion, inhalation, hand-to-mouth contact, and dermal contact
without regard to whether anybody intended any of the activities that led to any of
the exposures. The manufacturers’ intention may wildly differ from the reality of
real world exposure to multiple sources of a chemical (and to multiple chemicals).

4. Isthere a biological justification for excluding exposures from some
sources, such as automotive parts?

NO. All sources should be assessed in aggregate to assess risk and risk reduction
opportunities. Chemical exposure sources associated with the manufacture, use and
disposal of articles in a single industrial sector are never inherently more or less
risky. Each source needs to be evaluated on its own merit and magnitude.

With regards to the example of automotive parts, there’s no historic basis for a
special exemption. It's worth noting that the use of elemental mercury in
automobiles for switches in trunk lights, ABS brakes and other auto parts were a
major source of environmental release of mercury during disposal. (See
http://www.epa.gov/mercury/archive/switch/index.html). Auto parts were once,
and may still be for some, a significant source of asbestos, a known human
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carcinogen. There's no basis for special treatment of auto parts. (See for example
http://www2.epa.gov/sites/production/files/documents/brakesfinal-3-07.pdf).

5. Isthere a biological justification for considering only those exposures
that are significant on their own, as opposed to in aggregate?

NO. An individual may be exposed to the same chemical from multiple sources. To
reflect real world conditions, the exposures associated with that one chemical need
to be aggregated in order to honestly assess the risk to human health. Parsing apart
separate sources of exposure, and determining their significance in isolation from
one another, invites misleading abuse. If broken into small enough pieces, none of
the exposures may be considered “significant,” even though in aggregate the risk
may be unacceptably high for the vulnerable populations.

6. Inyour view, is it important that aggregate exposures to chemicals be
considered in assessing their safety?

YES. If Congress wants to create a risk-based approach to chemical management,
then the aggregate risks need to be assessed for all sources of exposure to the same
chemical. Otherwise such an isolated risk-based approach fails dishonestly. How
could a regulator determine whether the “risk cup” overflows unless all the
associated exposures and risks are placed in the cup?

Further, as recommended by the National Research Council in its Science and
Decisions report, cumulative exposure from multiple chemicals with similar hazards
need to also be assessed whenever feasible. The NRC sketched a path forward in its
2008 report, Phthalates and Cumulative Risk Assessment: The Path Ahead. Recently,
the Chronic Hazard Advisory Panel to the Consumer Product Safety Commission
used a cumulative risk assessment to conclude that 5% to 10% of pregnant women
and children in the United States are exposed to decidedly unsafe levels of
cumulative exposure to five phthalates. (See http://www.cpsc.gov/en/Regulations-
Laws--Standards/Statutes/The-Consumer-Product-Safety-Improvement-
Act/Phthalates/Chronic-Hazard-Advisory-Panel-CHAP-on-Phthalates/).

The Committee has received testimony that mixtures should not be tested or
regulated directly because they have the same health and environmental
effects as their components, but research has shown that exposures to
chemicals in combination can have additive effects.

7. In terms of health effects, can all mixtures be understood simply by
assessing the health effects of the mixture’s components?
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NO. In fact, that's why the National Institute of Environmental Health Sciences
(NIEHS) has established as a goal to expressly address combined chemical
exposures in its 2012-2017 Strategic Plan. In 2011, NIEHS hosted a comprehensive
science workshop entitled, “Advancing Research on Mixtures: New Perspectives and
Approaches for Predicting Adverse Human Health Effects” The workshop
proceedings can be found at:
http://www.niehs.nih.gov/about/visiting/events/pastmtg/2011/mixtures/pdf wo
rkshop report.pdf.

Under the current Toxic Substances Control Act (TSCA), mixtures are defined as:
"Any combination of two or more chemical substances if the combination does not
occur in nature and is not, in whole or in part, the result of chemical reaction; except
that such term does not include any combination which occurs, in whole or in part,
as a result of a chemical reaction if none of the chemical substances comprising the
mixture is a new chemical substance and if the combination could have been
manufactured {(including imported)] for commercial purposes without a chemical
reaction at the time the chemical substances comprising the combination were
combined.”

Given the commonplace use of chemical mixtures, and the complexity of human
exposure to multiple chemicals, it would be unwise to rollback any of the existing
TSCA authority that authorizes regulation of mixtures.
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Mas. Jennifer Thomas

Director, Federal Government Affat
Alliance of Automobile Manufacturers
803 7th Street, N.W., Suite 300
Washington, D.C, 20001

Dear Ms, Thomas:

Thank you for appearing before the Subcommittee on Environment and the Economy on Wednesday,
March 12, 2014, to testify at the hearing on the discussion draft entitled the “Chemicals in Commerce Act.”

Pyrsuant to the Rules of the Committee on Encrgy and Commerce, the hearing record remains open for
ten business days to permit Members to submit additional questions for the record, which are attached. The
format of your responses 1o these questions should be as follows: (1) the name of the Member whose question you
are addressing, {2) the complete text of the question you are addressing in bold, and (3) your answer to that
question in plain text.

To facilitate the printing of the hearing record, please respond to these questions and requests with a
transmittal letter by the close of business on Tuesday, July 29, 2014, Your responses should be mailed to Nick

Subeommittee on Environment and the Economy

ce: The Honorable Paul Tonko, Ranking Member, Subcommittee on Envivonment and the Economy

Attarhmeant
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AUTO ALLIANCE

DRIVING INNOVATIONY

8/5/2014

Questions for the Record
Ms. Jennifer Thomas on behalf of the Alliance of Automobile Manufacturers
March 12, 2014 Subcommittee on Environment and the Economy Hearing on the
Discussion Draft entitled the “Chemicals in Commerce Act”

Questions from Ranking Member Waxman:

Some automotive replacement parts have been demonstrated to be significant
sources of chemical exposures and to pose significant risks, including asbestos brake
pads, lead wheel weights, and mercury switches. Progress has been made through
TSCA actions to reduce the risk from mercury switches, and many of your members
have voluntarily joined the National Lead Free Wheel Weight Initiative. You cite
progress in eliminating those risky parts, and the flame retardant deca-BDE as
success stories in your testimony. Yet, at the same time, you argue for a “full outright
exemption” from TSCA requirements for automotive replacement parts.

First, the Alliance would like to point out that the automaker phase-outs of mercury-
containing switches, asbestos brake pads and lead wheel weights were not a result of TSCA
action, but rather were due to the voluntary actions undertaken by automakers.

Second, and to be clear, the Alliance is not advocating that all automobile parts be exempt
from TSCA requirements. Rather, we are seeking an exemption for replacement parts used
to service in-use vehicles - a much smaller universe of auto parts. Vehicles should be
serviced with parts “as produced”, meaning the service parts should use the materials that
were acceptable when the vehicle was originally launched. This “repair as produced”
concept prevents using brake pads containing asbestos from a vehicle “produced” with
ashestos-free pads, as well as replacing lead-free wheel weights with ones containing lead.

An exemption for replacement parts is necessary because it is impractical, and in many
cases infeasible, to redesign and re-source a part for a vehicle that is no longer in
production. Replacement parts are often manufactured in bulk at the end of a vehicle
production run, while the tooling is still available. Storing and maintaining old tooling or
building new tooling to manufacture new redesigned replacement parts can be inefficient,

Alliance of Automobile Manufacturers
BMW Group » Chrysler Group LLC » Ford Motor Company « General Motors Company » Jaguar Land Rover o
Mazda ¢ M des-Benz USA » Mitsubishi Motors  Porsche » Toyota » Volkswagen s Volvo
803 7t Street N.W, Suite 300, Washington, DC 20001« Phone 202.326.5500 « Fax 202.326.5567 »

www.autoalliance .org
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impractical and cost prohibitive. This does not even take into account the obstacles
associated with validating such parts for vehicles that have already gone out of production
to ensure the parts meet the necessary federal safety and/or emissions requirements.

In our view, any TSCA regulation applicable to automobiles should focus on risks identified
in connection with original equipment parts. To the extent the original equipment parts in
vehicles are changed based on such risks, such changes will also carry over to replacement
parts manufactured for service and repair for those vehicles.

1. Do you believe that existing TSCA regulations for mercury switches should be

eliminated?

[t is important to clarify that the automaker phase-out of mercury-containing
switches as well as the creation of the voluntary programs End of Life Vehicle
Solutions (ELVS) and the National Vehicle Mercury Switch Recovery Program
{NVMSRP) were initiated prior to any EPA rulemaking under TSCA.

Automakers see no reason to eliminate these regulations as the industry voluntarily
phased out the use of mercury-containing switches in the 1990s and early 2000s. It
was this voluntary effort that allowed EPA to adopt its significant new use rule on
automotive mercury switches in 2007, since by that time the use of mercury-
containing switches had become “new” (i.e,, no longer ongoing). While vehicle
occupants were not at risk from mercury exposure during the life of a vehicle,
concerns were raised about the possibility that mercury from improperly discarded
switches could escape into the environment. Automakers responded by creating
ELVS. Comprised of light, medium and heavy-duty vehicle manufacturers, ELVS is
committed to providing educational outreach and technical assistance on best
practices for the safe removal and proper disposal of mercury-containing switches
from scrapped motor vehicles.

Additionally, the NVMSRP is a voluntary collaboration among relevant stakeholders
including EPA, states, environmental organizations, automakers, auto dismantlers
and recyclers, and steelmakers to recover mercury-containing switches from
scrapped vehicles. As a partner in the NVMSRP, ELVS has collected approximately
5,685,000 switches, preventing over 12,500 pounds of mercury from being released
into the environment.

2. Do you believe that the phase out of lead wheel weights should be reversed?
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No, but to be clear, lead wheel weights have never been regulated under TSCA.
Much like the case with mercury-containing switches, automakers voluntarily
phased out the use of lead wheel weights prior to model year 2010, without the
need of a federal mandate. In 2008, the EPA built on this voluntary action by
bringing together the tire manufacturers and retailers and creating the National
Lead-Free Wheel Weight Initiative. All automakers have been using lead-free
alternative wheel weights since 2010,

. Do you believe that a reformed TSCA should be barred from addressing the
risks posed by asbestos brake pads?

To the best of our knowledge, automakers no longer utilize asbestos-containing
brake pads. Replacement and original equipment non-asbestos brake pads have
been available since the mid-1990s. This voluntary change-over from asbestos-
containing brake pads occurred despite the 1991 court decision invalidating EPA’s
ban of asbestos in brake pads and other products, Given the timing of the phase-out,
automakers agree that replacement pads designed “as produced” should be asbestos
free.

. In general, where an automotive replacement part itself poses or contributes
to an unreasonable risk to human health or the environment, do you think it
should be exempt from regulation under TSCA?

The auto industry suggests adopting a “repair as produced” principle for
replacement parts, as used in a number of other global chemical initiatives. This
methodology represents a balanced strategy by allowing replacement parts to be
comprised of the chemicals/materials that were acceptable when the vehicle was
originally designed and certified to meet the applicable substance requirements, as
well as the applicable federal safety and/or emissions requirements. The market for
replacement parts represents a significantly smaller universe of risk - a study by the
European Automobile Manufacturers Association states that more than 90% of
spare parts have a production rate of less than 0.1% of the original mass production
volume. This approach therefore represents a reasonable approach that holistically
addresses vehicle safety, environmental risk and customer satisfaction by providing
reliable inventory of cost-effective and quality replacement parts in a timely
manner; while still maintaining compliance with an array of global regulatory
standards.

Nevertheless, the infeasibility to redesign and validate numerous replacement parts
for vehicles that are no longer in production presents significant challenges -
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potentially impacting automakers' ability to fulfill consumer warranties, recalls, and
repairs of the existing fleet. This is significant, as there are more than 250 million
vehicles currently on U.S. roads and the average age of an automobile is 11 years
old. As such, the Alliance believes exempting replacement parts from TSCA
requirements is necessary to avoid a potential disruption in the supply of older
model replacement parts, a disruption that would disproportionately affect and
likely harm owners of older vehicles.

In addition to federal actions under TSCA to address mercury switches, some states
have passed laws to minimize the risks posed by such switches. For example, since
2006, Illinois has had in effect a law that requires recordkeeping for the removal of
mercury switches from end-of-life cars and prohibits people from falsely claiming
that mercury switches have been removed.

5. Has the law impacted your members’ ability to manufacture and distribute
cars in the United States or in lllinois?

Thus far, state requirements related to mercury have not restricted our ability to
manufacture or distribute vehicles. However, these state-by-state removal
requirements, with their unique program elements, have resulted in significant
administrative and implementation costs that could have been considerably
reduced if the same requirements have been implemented at the federal level. Itis
for reasons such as this that the auto industry continues to urge Congress to reform
TSCA to ensure a more consistent program across the entire nation.

It is worth noting the use of mercury-containing switches by automakers ceased
entirely in 2003 - three years prior to the lllinois statute cited in the question.
Indeed automakers comply with any obligations imposed on them by a state law or
regulation pertaining to mercury-containing switches at the national level, through
the National Vehicle Mercury Switch Removal Program. As noted earlier, this
voluntary program, brought together all the various stakeholders, including states,
and has resulted in the safe removal and proper disposal of approximately
5,685,000 mercury-containing switches nationwide.

6. Do you believe that law should be preempted?
Alliance members comply with all state laws and regulations. However, a

patchwork of state-by-state regulations presents significant challenges to
manufacturers of complex durable goods, such as automobiles. Automakers design
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and build vehicles to meet an array of customer needs and demands, and to comply
with thousands of pages of federal regulations. As a practical matter, automakers
simply cannot manufacture vehicles on a state-by-state basis. We strongly believe
that reforming TSCA in a manner such as the proposed draft “Chemicals in
Commerce Act”—which encourages state participation—is more in line with today’s
manufacturing realities and will better protect public health while supporting U.S.
competitiveness and innovation. We support state input into EPA regulatory
activities,

Please provide a list of any and all state laws that have impeded your
members’ ability to manufacture and distribute cars in the United States.

Alliance members comply with all state laws and regulations. However, inconsistent
or conflicting state requirements with respect to the design or content of motor
vehicles do present compliance obstacles. For example, California and Washington
State both have environmental protection laws to restrict heavy metals and asbestos
in brake friction material. While the Alliance appreciates the efforts made by the
two states to collaborate, there are still differences in their laws and implementing
regulations, For example, both states ultimately require brakes to contain less than
0.5% copper. In California this must be accomplished by 2025, however in
Washington the date is eight years following its determination that a viable
alternative exists. Both states allow manufacturers to make an application for an
extension from that requirement, however, the applications and timing for applying
are not identical, and, most importantly, each state has its own process for
determining whether to grant these extensions, which means one state could grant
an extension while the other does not. This extension process is labor intensive and
costly, and having to repeat it for multiple states is inefficient, and adds a large
amount of uncertainty.

In addition, it appears there may be edge code marking requirement discrepancies
between the same two states for brakes that have received extensions. This has the
likelihood of causing a logistical nightmare for industry despite the fact that we are
only talking about two states. However, this could be multiplied by many more.
Even if the states harmonize, manufacturers must still spend considerable time and
resources monitoring multi-state regulations, submitting multiple reports, satisfying
individual state notification and approvals, etc.

Finally, we are noticing a significant trend towards state legislation and regulations
targeting not just chemicals but consumer products (i.e, articles). In 2013, at least
16 broad-reaching chemical regulation bills were introduced by state legislatures



204

across the country. While some had a specific focus, the definitions went beyond
the scope of federal definitions and were broad enough to include consumer
products and automobiles. As a result, we expect the number of conflicting and
duplicative laws and regulations will only increase.
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Dr. Philip J. Landrigan

Dean for Global Health

Ethel H. Wise Professor and Chairman
Department of Preventive Medicine

Professor of Pediatrics

Director, Children’s Environmental Health Center
lcahn School of Medicine at Mount Sinai

17 East 102nd Street, Room D3-145

New York, NY 10029

Dear Dr. Landrigan:

Thank vou for appearing before the Subcommittee on Environment and the Economy on Wednesday,
March 12, 2014, to testify at the hearing on the discussion draft entitled the “Chemicals in Commeree Act.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open for
ten business days to permit Members to submit additional questions for the record, which are attached. The
format of your responses to these questions should be as follows: (1) the name of the Member whose question you
are addressing, (2) the complete text of the question you are addressing in bold, and (3) your answer to that
question in plain text.

To facilitate the printing of the hearing record, please respond to these questions and requests with a
vansmittal letter by the close of business on Tuesday, July 29, 2014. Your responses should be mailed to Nick
Abraham, Legislative Clerk, Committee on Encrgy and Commerce, 2125 Raybum House Office Building,
Washington, D.C. 20515 and e-mailed to Nick. Abraham@mail.house.gov.

“Thank you again for vour time and effort preparing and delivering testimony before the Subcommittee.

Sigeerely,

ohay Shimkus
Chairman
Subcommittee on Environment and the Economy

cc: The Honorable Paul Tonko, Ranking Member, Subcommittee on Environment and the Economy

Attachment
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Phitip 3. Landrigan, MD, MSc One Gustave L. Levy Place, Box 1057
£ 1. Wise Profissor of Community Medicine New York, NY 10029-6574
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July 16, 2014

Nick Abraham

tegislative Clerk

Committee on Energy and Commerce
2125 Rayburn House Office Building
Washington, DC 20515

Re: Response to questions from Congressional Hearing
on Chemical Safety legislation

Via email: Nick.Abraham@mail.house. gov

Dear Nick,

Thank you again for having invited me 1o respond to the guestions submitted by members of the Subcommittee
on Environment and the Economy in follow-up to my testimony of March 12, 2014 on the Chemicals in Commerce
Act. | am pleased to do so.

1. Do you have concerns about this definition in the current draft of the chemicals in Commerce Act of the
term “potentially exposed subpopulation”? | do have concerns about this definition. The term “vulnerable
populations” has been widely used and has come into common usage over the past two decades to refer to
the groups within the American population who are understood to be at heightened risk to toxic chemicals in
the environment and in consumer products. These vulnerable groups include infants, children, pregnant
women, workers and the elderly. 1 would prefer to use the well-established and widely accepted term
“vulnerable population” rather than to introduce a new and possibly canfusing term such as “potentially
exposed subpopulation”,

2. Do you have concerns about creating a new term, rather than using the term “vulnerable populations,”
which has been widely used? Yes | have concerns about creating a new term for the reasons expressed
above in my response to question #1.

3. interms of health effects, does the body distinguish between exposures from intended and unintended
uses? The human body makes no distinction whatsoever between exposures from intended and unintended
uses of chemicals. Indeed, many industrial and consumer chemicals that are added to consumer products can
enter the human body via 2 number of routes and pathways some of which may be intended and some
unintended. Once in the human body, chemicals from all of these sources interact with one another to
produce cumulative and synergistic effects regardless of their source of origin. This principle was established
many years ago in studies of children exposed to lead. it was been reaffirmed in studies of children exposed
to pesticides, plastics, chemicals, and endocrine disrupting chemicals,

Werdd Health Organization Collaborating Cen
ironmental Epidemiology
and Children’s Environmental Health
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is there a biological justification for excluding exposures from some sources, such as automotive parts?
There is no justification whatsoever for excluding exposures from some sources, such as automotive parts.

is there a biological justification for considering only those exposures that are significant on their own, as
opposed to in aggregate? There is no justification whatsoever for this distinction. Infants, children, workers,
the elderly, and all Americans are exposed to multiple chemicals from many sources. National surveys
conducted by the Centers for Disease Controf and Prevention {CDC) demonstrate that detectable levels of
several hundred synthetic chemicals are found today in the bodies of virtually all Americans. Pediatricians
and research scientists strongly suspect that these various chemicals interact within the human body in
various and complex ways to produce adverse effects on health and development. One of the great problems
that impedes medical research in this area and interferes with proper medical care of infants, children and
pregnant women exposed to synthetic chemicals is that very little Information is available on the potentially
toxic effects of many of these chemicals. This lack of information reflects the weaknesses in the chemical
testing requirements of the Toxic Substances Control Act of 1976, | detail these weaknesses in the attached
article that Dr. Lynn Goldman of George Washington University and | published in 2011 in the peer reviewed
biomedical journal, Health Affairs.

In your view, is it important that aggregate exposures to chemicals be considered in assessing their safety?
it is absolutely essential that aggregate exposures to chemicals be considered in assessing thelr safety.
Multiple examples have been documented of harmful interactions between chemicals in the human body.
Many years ago, for example, cigarette smoke and asbestos were shown to interact powerfully in the
causation of lung cancer. The U.S. Environmental Protection Agency has documented interactions among
organophosphate pesticides in causing neurotoxicity. Undoubtedly many more interactions among chemicals
in the human body to produce adverse effects remain to be documented. For this reason it is important that
aggregate exposures to chemicals be considered in assessing their toxicity,

In terms of health effects, can all mixtures be understood simply by assessing the health effects of the
mixture’s components? The health effects of exposures to mixtures cannot be understood simply by
assessing the health effects of their components. As I note in my response to the preceding question (#6)
instances have been well documented in medicine in which chemicals have interacted synergistically to
produce adverse effects in which the total effect is greater than the sum of the parts. Undoubtedly additional
examples of synergistic interaction remain to be discovered. However, these interactions will not be
discovered until strong and enforceable legislature requiring the testing of chemicals for toxicity and requiring
assessment of interactions among potentially toxic chemicals is enacted by United States Congress and signed
into law by the President.
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in conclusion, | would like to urge that examination of the consequences of chemical exposures on human health
and development be central to any effort to reform chemical policy in the United States. Chemical policy
legistation is, in fact, public health legisiation. Exposures to toxic chemicals have been responsible for numerous
public health disasters in the past ranging from cancer caused by asbestos, birth defects caused by thalidomide,
cancer caused by diethylstilbestrol, and mental deficiency caused by lead. These diseases are not only tragic.
They are also extremely costly as is detailed in the attached article in Heolth Affairs by Trasande and Liu. Many of
these tragic episodes could have been avoided if premarket testing of chemicals for safety had been mandated
and enforced in the United States and if industrial chemicals were required to undergo the same level of scrutiny
as pharmaceutical chemicals. | therefore urge the Congress to make consideration of public health, and especially
consideration of the health of infants and children, a central element of your deliberations on this important
legislation,

Thank you again for having asked me to address these questions. Please do not hesitate to come back to me with
further questions or to request further elucidation of the answers | have provided herein.
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Ms. Anna Fendley
Inited Steclworkers

Health, Safety & Enviromment Departiment
1155 Connecticut Avenue, NW.

Washington, D.C. 20036

Dear Ms, Fendley:

Thank you for sppearing before the Subcommittee on Environment and the Beonomy on Wednesday,
March 172, 2014, o testify at the hearing on the discussion draft entitied the “Chemicals in Comunerce Act.”

Pursuant o the Rules of the Comimittee on Energy and Commeree, the Tiearing record remains open for
ten business days to permit Members to submit additional questions for the record, which are-attached. The
format of your responses to these questions should be as follows: (1) the name of the Member whose question you
are addressing, {2) the complete text of the question you are addressing in bold, and (3) your answer to that
question in plain text,

To facilitate the printing of the hearing record, please respond fo these questions and requests with a
ransinitial letter by the elose of business on Tuesday, July 28, 2014, Your responses should be mailed to Niek
Abraham, Legistative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-mailed to Ni rabamd@mailhouse.goy.

Thank vou again for your tinie and effort preparing and delivering testiniony before the Subcommittes.

Sipeerely, ]

n Shimkus
nirman
Subcommitive on Environment and the Econonmy

ecr The Honorable Paul Tonks, Ranking Member, Subcommittee on Environment and the Economy

Attachment
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UNITY AND smmcré?dk ‘WORkEf‘lS
July 29,2014

The Honorable John Shimkus, Chairman
Subcommittee on Environment and the Economy
Committee on Energy and Commerce

U. S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Shimkus:

Please see the attached responses to the additional questions for the record from the hearing
entitled the “Chemicals in Commerce Act” on March 12, 2014. Thank you for the opportunity to testify.

Sincerely,

Auna L}n!! ey

United Steelworkers

Ce: The Honorable Paul Tonko, Ranking Member, Subcommittee on Environment and the Economy

United Steel, Paper and Forestry. Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legistative Department, 11585 Connecticut Ave., Suite 500, NW., Washington, D.C. 20036 » 202-778-4384 » 202-419-1486 (Fax)
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The Honorable Henrv A, Waxman

The February 2014 draft of the Chemicals in Commerce Act employs the term “potentially
exposed subpopulation” instead of referring to “vulnerable populations,” and defines the term as
follows:

“a group or groups of individuals within the general population who may be differentially exposed
to a chemical substance under the intended conditions of use or who may be susceptible to niore
serious health consequences from chemical substance exposures than the general populations,
which where appropriate may include infants, children, pregnant women, workers, and the
elderty.”

1. Do you have concerns about this definition?

1 do have concerns with this definition, particularly with the use of the term “where
appropriate.” This allows EPA discretion to determine whether and which vulnerable
populations are appropriate to consider rather than considering all of them when
evaluating a chemical.

Of course, a good definition is only part of the equation. We must also consider how the
term is used throughout the text of the bill. As my written testimony indicates, the term is
only used in one place in the bill, providing inadequate protection to the populations
included in the definition.

2. Do you have concerns about creating a new term, rather than using the term “vulnerable
populations,” which has been widely used?

I do have concerns with using a new term when the meaning of the existing term,
“vulnerable populations,” is widely known and accepted when referring to the
aforementioned groups for the purposes of chemical evaluation and management
systems. The term “vulnerable populations” is used in the United States and elsewhere in
the world, including the European Union.

Some have argued that risk assessment under TSCA should focus only on a subset of exposures to
a chemical, those from intended uses. The Chemicals in Commerce Act goes further by limiting
assessments to only a subset of exposures from those intended uses, those that are found to be
significant on their own as opposed to in aggregate. Some have argued that TSCA should be
restricted further, by exempting some sources of exposure such as automotive replacement parts.

3. In terms of health effects, does the body distinguish between the exposures from intended
and unintended uses?

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legislative Depariment, 1155 Connecticut Ave., Suite 500, NW., Washington, D.C. 20036 » 202-778-4384 » 202-419-1486 (Fax)

WWW.LIBW.OIG
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No. An exposure to a chemical is an exposure o a chemical. The body does not
distinguish between an intended and unintended exposure.

4. Is there a biological justification for excluding exposures from some sources, such as
automotive parts?

No. There is not a biological justification for excluding exposures from some sources.
Legislation that is intended to protect the health of the American people should include
protection from all exposures that may harm them.

5. 1Is there a biological justification for considering only those exposures that are significant
on their own, as opposed to in aggregate?

No. There is not a biological justification for considering only those exposures that are
significant on their own as opposed to in aggregate.

The following is from Fundamentals of Industrial Hygiene (5" edition), which is
published by the National Safety Council {The National Safety Council is an organization
whose founding and charter members include Bridgestone Firestone, Chevron, Domtar,
DuPont, Eastman Kodak, General Electric, Georgia Pacific, Honeywell, Mittal Steel, and
US Steel, among others. Its current board consists of executives from Dow Chemical,
Exxon Mobil, US Steel, DuPont, and Exxon Mobil.):

When two or more hazardous substances that act on the same body organ system
are present, their combined effect, rather than that of either component, should be
given primary consideration. In the absence of information to the contrary, the
effects of the different hazards should be considered additive. When a given
operation or process emits a number of harmful dusts, fumes, vapors, or gases, it
is often feasible to attempt to evaluate the hazard by measuring a sing (surrogate)
substance. In such cases, the threshold limit used for this substance should be
reduced by a suitable factor, the magnitude of which depends on the number,
toxicity, and relative quantity of the other contaminants ordinarily present. (p.
140-141)

In plain ferms, this passage says that when there are muitiple exposures, those exposures
must all be considered when determining hazard.

This month the Chronic Hazard Advisory Panel on Phthalates and Phthalate Alternatives
released their report to the US Consumer Product Safety Commission. The two
approaches that panel used to determine aggregate exposure and the cumulative risk
provides a model for how aggregate exposures can be determined.
(http//www.opse.gov/Pageliles/169902/CHAP-REPORT-With-Appendices pdf)

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legislative Department, 1165 Connecticut Ave., Suite 500, NW., Washington, .C. 20038 » 202-778-4384 « 202-419-14886 (Fax)
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6. In your view, is it important that aggregate exposures to chemicals be considered in
assessing their safety?

It is important that aggregate exposures are considered in assessing safety. This is a key
teaching in industrial hygiene and is illustrated in the passage above, which says that
industrial hygienists should lower acceptable limits for exposure to chemicals when
workers are exposed to more than one chemical substance,

The Committee has received testimony that mixtures should not be tested or regulated directly
because they have the same health and environmental effects as their compouents, but research
has shown that exposures to chemicals in combination can have additive or synergistic effects.

7. In terms of health effects, can all mixtures be understood simply by assessing the health
effects of the mixture’s components?

No, all mixtures cannot simply be understood by assessing the health effects of the
mixture’s components. In the context of workplace exposures, some complex mixtures
have been tested and have their own occupational exposure limits (OELSs), such as coal
dust, grain dust, liquefied petroleum gas, and asphalt fume. This is the ideal method for
understanding the health effects of a mixture.

For mixtures that have not been tested, understanding the health effects of the mixture’s
components can be helpful, but should not be cited individually as the expected health
effects of exposure to the mixture. We had an understanding of the way the exposures to
a mixture’s components can compound the effects of the exposure back in the 1960s
when the American Conference of Government Industrial Hygienists (ACGIH)
Threshold Limit Value (TLV) mixture formula was published. This was one of the early
attempts to account for the high exposure to mixtures among industrial workers. That
formula attempts to identify risk for a mixture of substances that have common target
organs or systems by using an additive approach. This formula was eventually adopted by
the Occupational Safety and Health Administration, The idea of purely assessing the
components of a mixture and citing those possible effects individually is over half a
century behind modern science.

The potential of mixtures of pharmaceuticals to impact human health in ways that
individual drugs do not provides an important analogy for answering this question.
Pharmaceuticals are chemicals too. The entire topic of counter indications results from
the finding that mixtures of drugs can impact health in ways that individual drugs cannot.
To protect the health of the American people, including American workers, from the
harm caused by industrial chemicals, mixtures must be considered.

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legislative Department, 1155 Connecticut Ave., Suite 500, NW., Washington, D.C. 20036 + 202-778-4384 » 202-419-1486 (Fax)
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