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IRS ABUSES: ENSURING THAT TARGETING
NEVER HAPPENS AGAIN

Wednesday, July 30, 2014

HOUSE OF REPRESENTATIVES,

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

WASHINGTON, D.C.

The committee met, pursuant to call, at 9:34 a.m., in Room 2154,
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of
the committee] presiding.

Present: Representatives Issa, Mica, Turner, Jordan, Chaffetz,
Walberg, Lankford, Meehan, Gowdy, Farenthold, Woodall, Massie,
Collins, Meadows, Bentivolio, DeSantis, Maloney, Norton, Tierney,
Connolly, Kelly, Davis, Cardenas and Horsford.

Staff Present: Richard A. Beutel, Senior Counsel; Molly Boyl,
Deputy General Counsel and Parliamentarian; Lawrence J. Brady,
Staff Director; David Brewer, Senior Counsel; Sharon Casey, Sen-
ior Assistant Clerk; Drew Colliatie, Professional Staff Member;
John Cuaderes, Deputy Staff Director; Adam P. Fromm, Director of
Member Services and Committee Operations; Linda Good, Chief
Clerk; Tyler Grimm, Senior Professional Staff Member; Mark D.
Marin, Deputy Staff Director for Oversight; Laura L. Rush, Deputy
Chief Clerk; Jessica Seale, Digital Director; Andrew Shult, Deputy
Digital Director; Peter Warren, Legislative Policy Director; Rebecca
Watkins, Communications Director; Tamara Alexander, Minority
Counsel; Portia Brown, Minority Counsel; Aryele Bradford, Minor-
ity Press Secretary; Jennifer Hoffman, Minority Communications
Director; Juan McCullum, Minority Clerk; Dave Rapallo, Minority
Staff Director; Donald Sherman, Minority Chief Oversight Counsel;
and Katie Teleky, Minority Staff Assistant.

Chairman ISSA. The committee will come to order.

Without objection, the chair is authorized to declare a recess of
the committee at any time.

The Oversight Committee exists to secure two fundamental prin-
ciples. First, Americans have a right to know that the money
Washington takes from them is well spent; and, second, Americans
deserve an efficient, effective government that works for them. Our
duty on the Oversight and Government Reform Committee is to
protect these rights. Our solemn responsibility is to hold govern-
ment accountable to taxpayers because taxpayers have a right to
know what they get from their government. It is our job to work
tirelessly in partnership with citizen watchdogs to deliver the facts
to the American people and to bring genuine reform to the Federal
bureaucracy. This is our mission.
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Today’s hearing continues the committee’s oversight of the IRS
and its targeting of conservative applicants for tax-exempt status.
The committee continues to conduct a thorough and comprehensive
investigation of the IRS’ targeting.

From this oversight work, we know a great deal about the IRS’
targeting. We know that in 2010, as the President traveled the
country criticizing the Supreme Court’s decision in Citizens United,
the IRS began systematically scrutinizing and delaying tax-exempt
applications.

We know Lois Lerner talked about the political pressure on the
IRS, “to fix the problem.” Again, to fix the problem caused by Citi-
zens United. We know that Lois Lerner called conservative tax-ex-
empt applicants, “very dangerous,” and ordered them through a
multitier review. And we know that conservative tax-exempt appli-
cants faced enhanced scrutiny, extensive delays, and inappropriate
questions and requests from the IRS.

While there is much the committee knows about the IRS tar-
geting, there is still much more work to be done, and for that rea-
son, the committee continues its oversight. Today, however, we
start the discussion of steps that can be taken to restore confidence
in the IRS and ensure that targeting never occurs again.

Our mission on the Oversight and Government Reform Com-
mittee is to make government work better for the American people.
We meet today for that reason, to make the IRS work better for
the American taxpayer.

Our investigation has made it clear that one reform is absolutely
critical to improving the IRS. We must get politics out of the IRS.
To accomplish this, yesterday we issued a new staff report out-
lining 15 significant potential long-term reforms to stop abuse and
get politics out of the IRS. Here are some of the ideas.

First, the IRS should not be in the business of regulating polit-
ical speech. When there is no—regulating political speech when
there is no impact on tax revenue. This process is where targeting
happened. Other Federal agencies exist to regulate political cam-
paigns and their elections, and this is not the IRS’ job.

This committee found it very frustrating to have to repeatedly re-
mind Members on the dais here that 501(c)(4)s, in fact, get no tax
deduction, no special tax treatment, and that all contributions are
post-tax. And yet the IRS took special interest in who their contrib-
utors were, even though they were paying for it with money after
they had paid their taxes. And Congress should consider changing
that law.

Second, the current structure of the IRS as a single-director
agencies allowed freedom to people like Lois Lerner and the Ex-
empt Division to grow and gain power. It also allowed—also cre-
ated the circumstances under which White House was informed of
Lois Lerner’s lost emails months before Congress and the public
knew.

If Congress created a bipartisan, multimember commission, it
would create assurances that the IRS truly is an independent, non-
partisan agency.

Third, TIGTA, the special IG for—Treasury IG covering IRS, and
the IRS knew that groups had been targeted from May of 2012, but
did not take immediate action to help the aggrieved parties. This



3

was wrong, and this is the kind of inappropriate behavior that,
again, affects the outcome of elections.

We must examine the current structures of the Treasury Inspec-
tor General for Tax Administration and the IRS’ Oversight Board
to ensure that they are living up to their oversight responsibilities
not only to know, but to take action.

Our report notes 15 problems and offers 15 solutions for Con-
gress to discuss. I am sure there are more good reforms and more
good reform ideas that should be part of the discussion, and I ex-
pect some Members to raise concerns with aspects that we have al-
ready suggested.

Our investigation must also continue, because we clearly do not
have the full knowledge of what happened. We don’t even have a
significant portion of the emails from the most important figure in
this investigation.

Serious debate and discussion about reforming a failed agency
and getting politics out of the IRS is a good and worthwhile exer-
cise, even though there may not be any clear consensus for those
major reforms today. Last week the committee took bipartisan
steps on some of these measures.

As we develop future ideas, I hope we will continue to work in
a bipartisan spirit. Our witnesses today will help us to explore the
other steps that Congress can take to improve the accountability of
the IRS. With an agency like the IRS, reform will not be accom-
plished overnight. This i1s an important process that will continue
into the future and expand to many other committees and stake-
holders.

But this is a process we must start today. And from that stand-
point, I want to welcome our witnesses, and I look forward to hear-
ing their testimony.

Chairman Issa. And I would now recognize the distinguished
gentleman from Illinois Mr. Davis.

Mr. DAvis. Thank you very much, Mr. Chairman. Unfortunately,
the ranking member Mr. Cummings could not be here today, and
I am substituting or sitting in for him.

Today is the twelfth hearing our committee has held on the IRS
investigation over the past year. We have held six hearings on this
topic in just the last 6 weeks. The IRS Commissioner has testified
three times before our committee and a fourth time before the
Ways and Means Committee in just the past month.

The same is true for the organizations testifying here today. Rep-
resentatives from all three groups, True the Vote, The Heritage
Foundation, and the Center for Competitive Politics, testified be-
fore the committee in February of this year. I welcome our wit-
nesses here today, or perhaps I should say welcome them back.

Some may say our efforts are duplicative. It makes no sense, for
example, to require IRS witnesses to submit to transcribed inter-
views with the Oversight Committee first and then force them to
appear again before the Ways and Means Committee, but that is
what these two committees on which I serve are doing.

Unfortunately, one person who is not here today is Inspector
General Russell George. The title of today’s hearing is “IRS Abuses:
Ensuring that Targeting Never Happens Again.” So it would have
made sense to hear from the official who issued the report in 2013
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that first identified inappropriate criteria used by IRS employees
to screen tax-exempt applications. He could have told us how the
IRS is doing in terms of implementing the recommendations in his
report. Last week Ranking Member Cummings requested that the
committee invite the inspector general, but he’s not here today.

Other people who are not here include progressive groups that
were singled out. On April 17, 2014, Chairman Issa stated, “There
is simply no evidence that any liberal or progressive group received
enhanced scrutiny because its application reflected the organiza-
tion’s political views.” But the committee has obtained substantial
evidence that IRS employees treated progressive groups in a man-
ner similar to conservative groups. For example, a “be on the look-
out” list, or BOLO list, from 2010 directed IRS screeners to look
for “ACORN successors.” Another directed IRS employees to screen
for, “progressives.”

A PowerPoint presentation from 2010 included images of a don-
key and an elephant, and it instructed IRS screeners to look for the
terms, “progressive” alongside, “Tea Party.”

And a training presentation listed successors to ACORN as ex-
amples of organizations to watch for.

Witnesses also confirmed that progressive groups were subjected
to extended reviews and delays. He stated that I am—during a
transcribed interview with committee staff on October 29, 2013, a
senior technical advisor in the Exempt Organizations Division tes-
tified that progressive emerge groups were subjected to multitiered
reviews that included consolidating cases and working with attor-
neys in the Office of Chief Counsel. During a hearing before the
committee on July 18, 2013, the inspector general testified that he
did not become aware of documents relating to progressive groups
until after his audit was complete. He stated, “I am disturbed that
these documents were not provided to our auditors at the outset,
and we are currently reviewing this issue.” It is now more than a
year later and we still have not heard his update, and we will not
hear today.

Finally, late last night, the chairman issued a Republican staff
report with new recommendations for the IRS. This report was not
provided to committee members in advance, so we did not have an
opportunity to review it or offer our opinions.

The primary recommendation is to eliminate the position of IRS
Commissioner, one of only two political appointees in the entire
agency, and replace it with a board full of political appointees. Per-
sonally, I was surprised by this recommendation because it seems
to contradict the Republican narrative for this investigation. If you
believe there is too much political activity at the IRS, I don’t see
how increasing the number of political appointees would help.

I also wonder, given the committee’s focus on overpoliticized and
dysfunctional boards at the Nuclear Regulatory Commission and
the Chemical Safety Board, why this model is best for the IRS.

With that, Mr. Chairman, I thank the witnesses very much for
being here and look forward to their testimony.

Chairman IssA. Thank you.

Members may have 7 days in which to submit their opening
statements.
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I now ask unanimous that the aforementioned majority report,
“Making Sure Targeting Never Happens Again: Getting Politics
Out of the IRS and Other Solutions,” be placed in the record. With-
out objection, so ordered.

Additionally, I will add the previously published April 7, 2014,
Committee on Oversight report, “Debunking the Myth of the IRS
Targeting Progressives.” Without objection, both will be ordered in.

I might note for the record that we asked repeatedly for the mi-
nority to submit a witness. If they wanted the IG to be their wit-
ness, they certainly could have had them.

Today we welcome our witnesses. Mr. David Keating is president
of the Center for Competitive Politics. Thank you.

The Honorable Hans von Spakovsky——

That’s right.

—is the manager of Election Law Reform Initiative and a senior
legal fellow at The Heritage Foundation.

Miss Cleta Mitchell is a partner at Foley & Lardner, LLP.

And Mr. James Sherk is the senior policy analyst in labor eco-
nomics at The Heritage Foundation.

Thank you all for being here.

Pursuant to our committee rules, would you please rise to take
the oath. And, yes, please raise your right hands.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth?

Please be seated.

Let the record reflect that all witnesses answered in the affirma-
tive.

In order to allow time for discussion, please try to limit your tes-
timony to 5 minutes. Your entire written statement will be made
part of the record.

We'll begin with Mr. Keating.

WITNESS STATEMENTS

STATEMENT OF DAVID KEATING

Mr. KEATING. Mr. Chairman and members of the committee,
thank you for the invitation to speak to you today, and thank you
also for the investigative work you’ve done on this very important
topic.

While the investigations here and elsewhere are still ongoing,
and we don’t know the full extent of what happened, we do know
enough to make some recommendations already to ensure that non-
profit groups are never targeted again.

I think the most important of these recommendations is to get
the IRS out of the speech police business as soon as possible. Given
the importance of First Amendment rights and the effect of tax
compliance on revenue collections, the IRS is perhaps the last
agency that we could envision as the speech police. As a revenue-
collecting agency, the IRS has proven that it’s in incompetent at
regulating political speech, and that in term undermines its pri-
mary function of collecting tax revenue. Its continued worked in
this area could cost the government tens or even hundreds of bil-
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lions of dollars in tax revenue if lack of trust in the IRS causes tax
compliance to fall by even a tiny amount.

Now, in fairness to the career staff of the IRS, this is very dif-
ficult work. As I like to tell people, campaign finance law is ex-
tremely complicated. It makes the tax law seem like a model of
simplicity and clarity. Imagine, if you will, if we gave the Federal
Election Commission the job of writing a tax regulation or enforc-
ing the tax law. Well, the FEC would probably make a hash of it,
too.

The IRS is simply not equipped, it doesn’t have the culture, and
it doesn’t understand First Amendment constitutional rights. And
the most important case in this area was the landmark Buckley v.
Vallejo discussion. In that ruling the Supreme Court said the sup-
posedly clear-cut distinction between discussion, laudation, general
advocacy, and solicitation puts the speaker in circumstances wholly
at the mercy of the varied understanding of his hearers and con-
sequently whatever inference may be drawn as to his intent and
meaning. Such a discussion offers no security for free discussion.
In these conditions it blankets with uncertainty whatever may be
said. It compels the speaker to hedge and trim.

Now, this is exactly the problem with the IRS guidance today for
nonprofit organizations. This advocacy places nonprofit groups in,
“circumstances wholly at the mercy of the varied understanding of
his hearers”; in this case, IRS agents.

Now, the Court’s solution was simple and elegant, and it essen-
tially said that political advocacy was defined as communications
that in express terms advocate the election or defeat of a clearly
identified candidate.

Shortly after this ruling, the Federal Election Commission came
up with regulations to implement the decision. The IRS did noth-
ing. Nothing. And as a result, it didn’t recognize the Buckley deci-
sion, and it didn’t modify its guidance in any way to reflect it.

Congress recently, and I'm talking about in the last 15 years, has
tried to move the IRS more into the area of political regulation,
and this has embroiled the IRS in political fights the Service
should avoid.

Given the history of the agency from the 1930s through the
1970s, where there was considerable history of Presidents of both
parties attempting to use the IRS to attack political enemies, the
Service has long been prickly, and justifiably so, about being
dragged into political wars.

Now, I'm concerned that this distrust of the IRS could lead to a
fall of tax compliance. If tax compliance fell just 1 percentage point,
the government could lose 170 billion in tax collections over the
next 10 years.

And that is why we think the solution is pretty simple, and that
is to get the IRS out of speech police business. We already have
agencies in all 50 States, and we have the Federal Election Com-
mission to regulate speech. And, in fact, the IRS’ own National
Taxpayer Advocate Nina Olson wrote in her report last year, it
may be advisable to separate political determinations from the
function of revenue collection. Under several existing provisions
that require nontax expertise, the IRS relies on substantive deter-
minations from an agency with programmatic knowledge.



7

We already have such an agency. As I said, it is the Federal
Election Commission. If the FEC decides a group conducts exces-
sive political activities, it can force, and indeed has forced, such
groups to register and report to the FEC. If they are a political
committee, then they automatically become a 527 organization and
are no longer a social welfare business, trade, or union.

So I think that’s the most important change that could be made.
The IRS could and should do it on its own, and that is getting out
of the speech police business. And that’s the only solution I believe
that can guarantee a similar scandal will not occur again. It will
protect against a decline in tax compliance and help restore the
agency’s reputation.

Chairman IssA. Thank you.

[Prepared statement of Mr. Keating follows:]
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on
“IRS Abuses: Ensuring that Targeting Never Happens Again”

Before the Committee or Oversight and Government Reform
United States House of Representatives
July 30,2014

Mr. Chairman and members of the Committee, thank you for the opportunity to testify on
behalf of the Center for Competitive Politics’ today on this important subject.

While investigations are ongoing and we still do not yet know the full extent of
wrongdoing, we know enough to make recommendations to ensure that nonprofit groups are
never targeted again. The most important of these recommendations is to get the IRS out of the
speech police business as soon as possible.

Given the importance of First Amendment rights and the effect of tax compliance on
revenue collections, the IRS is the last agency that should act as the speech police. As a revenue-
collecting agency, the IRS is incompetent at regulating political speech, which, in turn,
undermines its primary function of collecting revenue. Its continued work in this area could cost
the government tens or even hundreds of billions in tax revenue if a lack of trust in the IRS
causes tax compliance to fall by even a tiny amount.

The Internal Revenue Service is primarily a tax collection agency. It knows little about
nonprofit advocacy and even less about First Amendment protections for free speech. This
incompetence was on clear display when the IRS proposed regulations last November attempting
to define political activity, which generated over 150,000 public comments. Organizations and
citizens across the political spectrum were nearly unanimous in criticizing the proposal for
seeking to regulate too much activity.”

! The Center for Competitive Politics is a nonpartisan, nonprofit 501(c)(3) organization that promotes and protects the First
Amendment potitical rights of speech, assembly, and petition. It was founded in 2005 by Bradley A. Smith, a former Chairman of
the Federal Election Commission (FEC). In addition to scholarly and educational work, the Center is actively involved in targeted
litigation against unconstitutional laws at both the state and federal levels.

* According to a recent analysis by the Center, 87% of public comments sampled wrote to the IRS in opposition to this
rulemaking, and 94% of those sampled either opposed or partialty opposed the proposal. The Center’s analysis of comments from
organizations, experts, and public officials found that 97% of these commenters submitted statements to the IRS in varying
degrees of opposition to the rulemaking, with 64% of organizations, cxperts, and public officials firmly in opposition. For more

124 West St. South, Ste, 201 Alexandria, VA 22314 www.CampaignFreedom.org P: 703.894.6800 F: 703.894.6811
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In fairness to the career staff at the IRS, this is extremely difficult work. The tax laws are
complicated, but the relationship of campaign finance laws and the First Amendment is even
more complex and raises very difficult constitutional issues. This difficulty is one reason why the
IRS should not be involved in this type of political regulation.

The outrageous treatment of groups on the basis of their ideology came about in part
because the current IRS guidance, known as the “facts and circumstances” test, is so vague. The
vagueness in these rules allowed the IRS to delay tax-exempt applications that should have been
granted. We believe the rules are unconstitutional under the landmark Buckley v. Valeo decision.
In that ruling, the Supreme Court wrote:

“In short, the supposedly clear-cut distinction between discussion,
laudation, general advocacy, and solicitation puts the speaker in these
circumstances wholly at the mercy of the varied understanding of his
hearers and consequently of whatever inference may be drawn as to his
intent and meaning.

Such a distinction offers no security for free discussion. In these
conditions it blankets with uncertainty whatever may be said. It compels
the speaker to hedge and trim.”

This is precisely the problem with the IRS guidance today. Advocacy places nonprofit
organizations in *“circumstances wholly at the mercy of the varied understanding of his hearers”
— in this case, IRS agents!

The Court’s solution to the deficiencies in the Federal Election Campaign Act was simple
and elegant: “in order to preserve the provision against invalidation on vagueness grounds, [the
law requiring organizations to register as political committees and therefore to disclose all of
their donors to the government] must be construed to apply only to expenditures for
communications that in express terms advocate the election or defeat of a clearly identified
candidate for federal office.”* This is the rule that ought to have been adopted by the IRS 38
years ago following the Buckley ruling. Yet, while the Federal Election Commission (FEC)
immediately complied with this ruling, the IRS did not. The fact that the IRS did not respond to
the Buckley decision is more evidence of the agency’s inexperience and incompetence in this
area — it did not even recognize that Buckley had relevance to its regulations.

For political speakers, operating with very low thresholds to trigger status as regulated
political committees, such bright lines are essential — there is little room for error. Charged with a
task for which it lacks knowledge and expertise, and which is tangential to its core
responsibilities, the IRS has yet to produce any type of bright line test similar to that used by the

information, please see: Matt Nese and Keisey Drapkin, “Overwhelmingly Opposed: An Analysis of Public and 955
Organization, Expert, and Public Official Comments on the IRS's 501(c)(4) Rulemaking,” Center for Competitive Politics’ Issue
Review. Retrieved on July 29, 2014. Available at:  hitp://www.campaignfreedom.org/wp-content/uploads/2014/07/2014-07-
08 _Issuc-Review_Nese-And-Drapkin_Overwhelmingly-Opposed.pdf (July 21, 2014).

® Buckley v. Valeo, 424 U.S. 1, 43 (1976) (quoting Thomas v. Collins, 323 U.S. 516, 535 (1945)).

* Buckley, 424 U.S. at 44,
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Federal Election Commission and required by the Supreme Court in Buckley, FEC v.
Massachusetts Citizens for Life, and FEC v. Wisconsin Right to Life” As a result, politically
active groups can be reasonably sure they are complying with the Federal Election Campaign
Act (enforced by the FEC), only to be left to guess whether they will be pursued by the IRS.

Not only has the IRS failed to develop or apply a bright line test for political advocacy,
for social welfare and business associations, there is no clear guidance about the level of
permissible political activity as a portion of the organization’s budget. The only thing that is
clear is that express advocacy counts as political activity, but how much a group can spend even
on express advocacy remains an unanswered question,

Equally as important, the recent move into political regulation has embroiled the IRS in
political fights the Service should avoid. Given that, from the 1930s through the 1970s, there was
considerable history of presidents of both parties attempting to use the IRS to attack political
enemies, the Service has long been particularly prickly — and justifiably so — about being dragged
into political wars, By forcing the IRS back into the regulation of political activity, however,
Congress placed the IRS in an awkward place it prefers not to be and should not be, of having to
make audit and tax exemption decisions about politically or public policy oriented entities based
on their political and public education activities.

Continued IRS Involvement in Policing Speech Mav Threaten Tax Compliance, and Could
Cost Billions in Tax Collections

The collection of trillions of dollars in taxes each year is based on what the IRS calls the
self-assessment feature of the tax laws, where citizens and businesses calculate and pay their
taxes. If the agency develops a reputation as a partisan lapdog of the party in power, that could
lead to more citizens cheating on their taxes, or simply failing to file, with potentially disastrous
implications for the budget deficit. If the level of compliance with just the income tax laws alone
were to drop just one percentage point due to a decline in the Service’s reputation for fairness,
that could cost the government over $170 billion in tax collections over a 10-year period,

A decline in income tax compliance of just 0.2 percentage points is equal to the amount
spent by all candidates, parties, and independent groups in the 2012 elections.

Contributions to 501(c)(4) organizations are not tax deductible, and the tax liability of
existing 501(c){(4)s wouldn’t significantly change if they were reclassified as political
committees. Since the IRS’s regulation of these groups has essentially nothing to do with tax
collection, efforts to increase IRS regulation of political speech makes little sense and is
unrelated to the Service’s mission of impartial revenue collection.

In any event, the Service has quickly learned that that is not possible to avoid politics
once it is given the assignment to regulate overtly political activity. It has been buffeted by
politicians from both parties with regularity for its disclosure and enforcement policies regarding

F424U.8. 1, 79-81; 479 U.S. 238, 253 n. 6 (1986); 551 U.S. 449, 470 (2007) (“...a court should find that an ad is the functional
equivalent of express advocacy only if the ad is susceptible of no reasonable interpretation other than as an appeal to vote for or
against a specific candidate.”).
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nonprofits. The IRS may be rapidly hitting the point at which it will be mired in regulatory
gridlock — no new regulations or changes in existing regulations will be considered with good
faith by members of Congress, each being viewed instead as a partisan scheme.

This dual regulatory scheme between the FEC and IRS has created confusion among
nonprofit groups and the public. Further, it has embroiled the Service in political battles in such a
way that it now cannot address substantial areas of its core mission because its actions are so
suspecet in Congress. Especially given the IRS scandal, it would be a mistake to continue to ask
the IRS to play any role — let along an even greater role — in the enforcement of campaign
finance laws.

Four Solutions to Avoid Future IRS Targeting Scandals

1) Remove the IRS from the “Speech Police” business.

We question whether the IRS should be engaged in regulating political or politically-
related speech at all. If a nonprofit entity with a social welfare purpose (or any other nonprofit
purpose) is a political committee (“PAC”) under federal or state law, it ought to be regulated as a
26 US.C. (“IRC”) § 527 organization. If it is not a political committee under federal or state law,
it should not be regulated under § 527, but instead, under the appropriate part of 26 U.S.C. §
501(c).

This straightforward approach would harmonize the IRS’s rules with those of the Federal
Election Commission, the body entrusted by Congress with “exclusive jurisdiction” for civil
enforcement of the nation’s campaign finance laws.®

This approach would recognize that in a democracy, political education aimed at the
public not only should but must fall within the definition of “social welfare” and “educational”
activities that constitute exempt activities under § 501(c)(4). Nothing in the statute requires
exclusion of these functions from the definition of social welfare. Finally, and most importantly,
this straightforward approach offers real clarity without dragging the IRS further into the thicket
of political regulation, a tangle from which it — and the Service’s reputation for the neutral,
nonpartisan collection of revenue — may never recover.

IRS National Taxpayer Advocate Nina Olson’s 2013 report to Congress recommends
getting the IRS out of political regulation. She wrote that “[t]he IRS, a tax agency, is assigned to
make an inherently controversial determination about political activity that another agency may
be more qualified to make.” From her report:

“It may be advisable to separate political determinations from the function
of revenue collection. Under several existing provisions that require non-
tax expertise, the RS relies on substantive determinations from an agency
with programmatic knowledge.

C2US.C. §437cb)().
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Potentially, legislation could authorize the IRS to rely on a determination
of political activity from the Federal Election Commission (FEC) or other
programmatic agency. Specifically, the FEC would have to determine that
proposed activity would not or does not constitute excessive political
campaign activity.””

In fact, no legislation is needed to make this change. The FEC already decides if a group
conducts “excessive political activity” and can force (and has forced) such groups to register and
report as political committees. The IRS could, through a rulemaking or even a revenue ruling,
acknowledge that it will classify under § 527 any organization the FEC or equivalent state
authority considers a political committee. The FEC’s regulations on this point already comply
with Supreme Court rulings.

When Congress established the FEC, it gave that agency “exclusive jurisdiction” over the
nation’s campaign finance laws. In keeping with this charter, the Commission was organized so
that no one party could control it and use the policing of speech as a partisan weapon. Over the
course of decades, the FEC has developed expertise in the area of political regulation and,
sometimes with the prodding of the courts, in the limits the First Amendment places on such
regulation,

Campaign finance law has become one of the most complex areas of constitutional law
imaginable.® For example, the IRS faces far fewer issues regarding campaigns and elections in its
everyday business than does the FEC. Its culture and expertise are therefore quite different from
that of the FEC, which regularly faces these issues. Indeed, one reason for the frustration with
the FEC among those who support more speech regulations has been the unwillingness of these
advocates to accept the Constitutional restraints under which the FEC operates. Those who seek
to push regulation onto other agencies often do so precisely because they seek to bypass such
constitutional sensitivities that are, and ought to be, a hallmark of the FEC.

Few view the FEC as sensitive to the First Amendment. Yet for all its faults, it is better
than most other agencies in that sensitivity. The other agencies simply do not have the expertise
or agency culture and structure to enforce such laws against the backdrop of a complex layer of
constitutional law. Enforcement of such complicated law is difficult, and Congress should not
attempt to create new enforcement agencies or give the IRS or other agencies new powers that
would stray from their mission.

Getting the IRS out of the speech police business is the only solution that can guarantee a
similar harassment scandal will never happen again, protect against a decline in tax compliance,
and restore the agency’s reputation.

7 Nina Olson, “Special Report to Congress: Political Activity and the Rights of Applicants for Tax-Exempt Status,” Taxpayer
Advocate Service. Retrieved on July 29, 2014. Available at:
hitp://www.taxpayeradvocate.irs.gov/userfiles/file/FullReport/Special-Report. pdf (June 30, 2013), p. 16.

* Indeed, at the oral argument in McCutcheon v. FEC, Justice Stephen Breyer offered a series of hypotheticals centered around
naming a PAC after a candidate for office, a practice which, via FEC regulation, is illegal. Tr. of Oral Argument, McCutcheon v.
FEC, 12-536 at 4 (Oct. 8, 2013); 11 CF.R. 102.14 (2014). Justice Antonin Scalia noted that he felt that “this campaign finance
law is so intricate that I can’t figure it out.” Tr. of Oral Argument, McCutcheon v. FEC at 17,

5
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2) The provisions of 26 U.S.C. § 7217, which makes it illegal for certain executive branch
personnel to either directly or indirectly request that the IRS audit or investigate a
taxpayer, should be amended to apply to members of Congress and congressional staff.

After the Watergate scandal, Congress passed legislation, codified at 26 U.S.C. § 7217, to
make it illegal for “the President, the Vice President, any employee of the executive office of the
President, and any employee of the executive office of the Vice President” as well as any cabinet
level officer other than Attorney General “to request, directly or indirectly, any officer or
employee of the Internal Revenue Service to conduct or terminate an audit or other investigation
of any particular taxpayer.” Clearly, the Congress has never found such behavior to be proper.

Since 2010, several Senators pressured the IRS to launch investigations of certain named
groups, and this pressure clearly had an impact on the IRS and helped create the environment for
the targeting scandal.

Congress should take steps to help ensure that this type of direct pressure on the IRS from
Congress does not happen again. The best way to do that would be to amend 26 US.C. § 7217 to
make it illegal for members of Congress and their staff to make similar requests of the IRS. This
rule would not only safeguard nonprofit groups, but assure the public that members of Congress
could not use their offices to demand that the IRS audit or investigate political opponents.

3) If the IRS continues to police political speech, a clear definition of political activity
needs to be implemented.

As demonstrated by recent events — and recognized by the Service itself — the facts and
circumstances test is inefficient to administer, and allows far too much discretion in its
application. But, if the IRS continues to police speech, then it needs a clear rule. In order to
regain the public’s trust, clarification via rulemaking must comport with Buckley, a unanimous
Supreme Court decision that provides an elegant solution to the complex problem of regulating
political speech and association. Moreover, instead of regulating yet more First Amendment
activity, the new rule should be simple to follow and understand, and consistent with the Internal
Revenue Code.

Such a rule should:

o clarify the definition of “political activity” under the IRC so that it
comports with Buckley’s definition of political activity, and

o explicitly adopt Buckley’s “the major purpose” test for analyzing “primary
purpose” under the IRC.

We are not alone in this view that the Buckley ruling is a sound guideline for defining
political activity. The American Civil Liberties Union recommended to the Senate Finance
Committee that:

“Congress and/or the administration must formulate a qualitative
definition of partisan political activity that is clear, easy to understand and
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easy to apply. To the extent the definition ranges beyond express advocacy
for or against a candidate or party (and it should not range too far, if at
all), covered activity must be clearly and narrowly delineated. The lodestar
should be to limit IRS discretion, assuming tax exempt review remains at
the IRS, to the greatest extent possible. These limits would provide greater
clarity to tax exempt organizations, and would temper self-censorship and
the chill on political speech currently created by vague and ill-defined
rules and regulations.””

Writing a regulation in this fashion builds upon a large body of Court rulings and FEC
regulations that are well understood. Adopting this approach will greatly reduce the risk of
selective enforcement. Such a standard will also make compliance, monitoring, and auditing far
simpler for covered organizations, watchdog groups, and the IRS, since nearly all expenditures
for political activities are already publicly reported to both the FEC and equivalent state
agencies.

Additionally, basing any new IRS rule in large part on existing FEC rules is in keeping
with Congress’s directive that “the [Federal Election] Commission and the Internal Revenue
Service shall consult and work together to promulgate rules, regulations, and forms which are
mutually consistent.”'

4) If an application for 501(c)(4) tax-exempt status is delayed by the IRS for more than
nine months, applicants should be permitted to petition the IRS to rule on their
application in court, in alignment with statutory relief already offered to applicants for
501(c)(3) tax-exempt status.

By providing applicants for 501(c)(4) status the same relief available to applicants for
501(c)(3) status, the agency would allow a court to decide the fate of applicants, who are often
dependent on their (c)(4) status for fundraising purposes. Additionally, if the IRS is experiencing
difficulty either working through an unexpectedly large number of applications or incurring
trouble in evaluating a particular application, this remedy will ease the burden of the IRS while
allowing an impartial court to provide a final decision for the applicant. A similar suggestion was
also made by IRS National Taxpayer Advocate Nina Olson.

Conclusion

Americans’ confidence in government has been rocked by information that the IRS
systematically targeted groups based on their political beliefs. The best path forward requires
getting the IRS out of the messy business of campaign finance regulation altogether. It is no
wonder that people suspect corruption when they see a tax-collection agency under control of the
President going after the President’s political opponents.

? Laura W. Murphy, Michael W. Macleod-Ball, and Gabriel Rottman, “ACLU Statement for Hearing on 501(c)(4) Criteria,”
American Civil Liberties Union. Retrieved on July 29, 2014, Available at:  https://www.aclu.org/files/assets/5-21-13_-
_testimony_for_senate_finance_501cd_hearing_final.pdf (May 21, 2013),p. 5.

P 2U8.C.§438(D.
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The IRS does important work collecting the revenues needed to operate the government.
This important function of the agency is threatened by its role as the speech police. For the sake
of the IRS and the First Amendment, the IRS and Congress should work together so the agency
can shed this role as soon as possible.
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Chairman IssA. Mr. von Spakovsky.

You know, and I grew up in a neighborhood with a lot of those
names. I should be better. But if your name was Jazbinski, I'd have
been much more skilled in saying it.

Thank you. Please. You are recognized.

STATEMENT OF HANS A. VON SPAKOVSKY

Mr. vON SPAKOVSKY. Thank you. Mr. Chairman, I appreciate the
invitation to be here today for your first hearing on how to fix the
problems at the IRS, and that is how to prevent the IRS from abus-
ing its tremendous power.

In May of last year, Lois Lerner, as everyone knows, revealed
that the IRS has been targeting Tea Party and other conservative
organizations. This was apparently made public just before the
public release of an inspector general report that detailed the, “in-
appropriate criteria,” used by the IRS to identify/review the appli-
cations of conservative organizations for tax-exempt status under
501(c)(4) of the Internal Revenue Code. These reviews, again
quoting the IG report, “resulted in substantial delays in processing”
of their applications, and they were also subjected to voluminous
requests for totally irrelevant documents and information.

This represents one of the most dangerous actions that can be
taken by a government agency, abusing its power to target
disfavored individuals and disfavored organizations. What is worse
is that the IRS seems to have learned nothing from this effort to
regulate political speech, which is outside its statutory mandate,
instead of sticking to its mission, which is collecting tax revenue.
In fact, the IRS recently proposed new regulations that would, in
essence, implement the inappropriate criteria that the IRS used in
its unlawful targeting scheme. And, unfortunately, as we all know,
the IRS has a history of abusive behavior, starting with Franklin
Delano Roosevelt, who used the power of the agency against a host
of political rivals and business opponents.

Now, I've got six recommendations that I will make very quickly,
although there are certainly others that we can discuss.

First of all, I highly recommend the IRS be made an independent
agency run by a multimember commission. When compared to
other Federal agencies like the FEC or the SEC, the IRS lacks the
safeguards needed to assure citizens that tax regulation enforce-
ment will not be used to stifle political opposition of the party in
power.

Specifically, for example, the FEC is an independent agency. And
unlike the Treasury Department and the IRS, it is not directly ac-
countable to the party controlling the White House.

Additionally, the FEC has a bipartisan makeup of six Commis-
sioners, instead of just one. Since it takes four votes to carry out
any action, it requires the consensus of both parties represented
there to take any action. This reassures the public that the agen-
cy’s policies, regulations, and enforcement decisions are based on
the legal and factual merits rather than on partisan and ideological
considerations. The IRS lacks both of these important institutional
safeguards.

The second recommendation is to place a time limit on the IRS’
review of applications or eliminate the IRS review requirement en-



17

tirely. The investigations revealed that at one point for 27 months
the IRS did not approve a single tax exemption application from a
Tea Party organization.

This kind of years-long delay can be obviated with a time limit
placed on the IRS for review, such as 60 days. That exemption
could be granted then automatically if the IRS does not respond
within 60 days, and you could even give the IRS the ability to ex-
tend that period once if it makes a written request for relevant in-
formation.

Alternatively, organizations could be automatically granted tax-
exempt status as soon as they submit a basic application to the
IRS. That would prevent the type of manipulation that occurred. If
the IRS later obtains evidence that an organization is abusing its
tax-exempt status, it can then conduct an investigation or an audit,
just as it does for any other taxpayers when a problem arises. But
there is no logical reason why the IRS should conduct a review of
newly formed organizations just starting their activities.

Third, the IRS should only be allowed to take into account polit-
ical speech or activity that consists of express advocacy. Now, I ac-
tually agree with Mr. Keating that they ought to get out of this
business entirely, but that is also something that should be consid-
ered.

Also, the IRS has completely misinterpreted the definition of the
promotion of social welfare. And this is my fourth recommendation.
As you know, in order to be a 501(c)(4), what the law says is you
must be operated exclusively for the promotion of social welfare.
The IRS has wrongly interpreted that term to exclude all political
activity. However, i