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THE CHEMICALS IN COMMERCE ACT

TUESDAY, APRIL 29, 2014

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND ECONOMY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:17 a.m., in room
2123 of the Rayburn House Office Building, Hon. John Shimkus
(chairman of the subcommittee) presiding.

Members present: Representatives Shimkus, Gingrey, Pitts,
Latta, Harper, Cassidy, McKinley, Bilirakis, Johnson, Barton,
Upton (ex officio), Tonko, Pallone, Green, DeGette, Capps,
McNerney, Dingell, Barrow, and Waxman (ex officio).

Staff present: Nick Abraham, Legislative Clerk; Charlotte Baker,
Deputy Communications Director; Jerry Couri, Senior Environ-
mental Policy Advisor; David McCarthy, Chief Counsel, Environ-
ment and the Economy; Tina Richards, Counsel, Environment;
Chris Sarley, Policy Coordinator, Environment and the Economy;
Tom Wilbur, Digital Media Advisor; Phil Barnett, Democratic Staff
Director; Alison Cassady, Democratic Senior Professional Staff
Member; Greg Dotson, Democratic Staff Director, Energy and the
Environment; Caitlin Haberman; Democratic Policy Analyst; Ryan
Schmit, Democratic EPA Detailee; and Alexandra Teitz, Demo-
cratic Senior Counsel, Energy and the Environment.

Mr. SHIMKUS. I would like to call the hearing to order and recog-
nize myself for 5 minutes for my opening statement.

Since our March 12 hearing on the original discussion draft of
the Chemicals in Commerce Act, we have been working on a bipar-
tisan basis to find common—oh, my apologies. My apologies. My
ranking member is not here. I was just busy. If Jerry would shut
off my time? Again, my apologies to my colleagues. I was anxious
to get started. So I will now open—start again my opening state-
ment for this hearing.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Since our March 12 hearing on the original discussion draft of
the Chemicals in Commerce Act, we have been working on a bipar-
tisan basis to find common ground. The revised discussion draft be-
fore you today contains several significant changes from the earlier
izetilsion. I won’t itemize them now, but I will mention a few high-
ights.

In Section 4, we have added new authority for EPA to require
the development of new hazard and exposure information for pri-
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ority designation purposes. In Section 5, instead of requiring EPA
to grant exemptions for byproducts from Section 5 notice require-
ments, the new draft gives the EPA discretion to decide whether
to grant such an exemption. Section 6 includes several important
changes. The draft now requires EPA to evaluate the risk of harm
that a chemical substance poses to human health or the environ-
ment based upon four specific factors. One is the nature and mag-
nitude of risk. Two is important—the impact on potentially exposed
subpopulations. Three is whether harms has occurred. And, four,
the probability that harm will occur from use of a chemical sub-
stance.

The new draft also makes it explicit that in making such risk
evaluations, EPA is not to consider economic costs or benefits. Sec-
tion 6 also now includes a new alternative risk evaluation option
for EPA to determine, at any time, that a chemical not designated
as a high priority will not present a risk of harm in the absence
of Section 6 restrictions on it. The section also now adds deadlines
for EPA to make action on existing individual chemicals. EPA must
complete a risk evaluation within 4 years after designating a chem-
ical as high priority, and must promulgate any restrictive rule on
an existing chemical within 3 years after finishing the risk evalua-
tion. The revised draft would allow for extensions to factor in addi-
tional information, but the total of all extensions could not exceed
3 years.

With respect to preemption, we changed the effect of an EPA des-
ignation of a chemical substance as low priority. In the previous
draft, a low-priority designation would have preempted any State
regulation of a chemical substance. The revised draft limits the
preemptive effect of a low-priority designation to State regulations
established after the low priority designation, leaving in place
Stage regulations in effect when the low-priority designation is
made.

We also want to ensure we are using a strong scientific process,
which is why the revised draft streamlines the science and infor-
mation quality provisions of the bill. Specifically, details about
science, including a definition of “best available science” and some
details on information, quality requirements are replaced by codi-
fication of five science assessment factors currently used adminis-
tratively by the EPA. The revised draft also clarifies which deci-
sions under TSCA must be made based on the weight of such sci-
entific evidence. Today, we will get the reaction of the administra-
tion, and we welcome back our friend, Jim Jones, Assistant Admin-
istrator of the EPA, just for that purpose. We will also hear from
a variety of stakeholders, many of whom will have to live with the
Chemicals in Commerce Act once it becomes law.

I appreciate all of our committee colleagues who have put so
much time and effort into this legislative effort. TSCA reform is
neither easy nor simple, and there is still no guarantee that we will
succeed in forging a consensus bill this year. All I can promise is
my best effort, working directly with my colleagues on both sides
of the aisle to get there.

And with that, I would—I have a couple—a minute left. No one
seeking recognition on my side? I yield back my time and recognize
Ranking Member Mr. Tonko from New York.
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[The prepared statement of Mr. Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS

Since our March 12 hearing on the original discussion draft of the Chemicals in
Commerce Act we’ve been working on a bipartisan basis to find common ground.
The revised discussion draft before you today contains several significant changes
{'ro}rln the earlier version. I won’t itemize them now, but I will mention a few high-
ights.

In Section 4 we added new authority for EPA to require the development of new
hazard and exposure information for priority designation purposes.

In Section 5, instead of requiring EPA to grant exemptions for byproducts from
section 5 notice requirements, the new draft gives EPA discretion to decide whether
to grant such an exemption.

Section 6 includes several important changes. The draft now requires EPA to
evaluate the risk of harm a chemical substance poses to human health or the envi-
ronment based upon four specific factors:

o Nature and magnitude of the risk;

e Impact on potentially exposed subpopulations;

o Whether harm has occurred; and

e Probability that harm will occur from use of a chemical substance.

The new draft also makes it explicit that in making such risk evaluations EPA
is not to consider economic costs or benefits.

Section 6 also now includes a new Alternative Risk Evaluation option for EPA to
determine, at any time, that a chemical not designated as a high priority will not
present a risk of harm in the absence of section 6 restrictions on it.

The Section also now adds deadlines for EPA to take action on existing individual
chemicals. EPA must complete a risk evaluation within 4 years after designating
a chemical as high priority, and must promulgate any restrictive rule on an existing
chemical within 3 years after finishing the risk evaluation. The revised draft would
allow for extensions to factor in additional information but the total of all extensions
could not exceed 3 years.

With respect to preemption, we changed the effect of an EPA designation of a
chemical substance as low priority. In the previous draft a low-priority designation
would have pre-empted any State regulation of a chemical substance. The revised
draft limits the preemptive effect of a low-priority designation to State regulations
established after the low-priority designation, leaving in State regulations in effect
when the low priority designation is made.

We also want to ensure we are using a strong scientific process, which is why the
revised draft streamlines the science and information quality provisions of the bill.
Specific details about science, including a definition of “best available science” and
some details on information quality requirements, are replaced by codification of five
science assessment factors currently used administratively by EPA.

The revised draft also clarifies which decisions under TSCA must be made based
on the weight of such scientific evidence.

Today we’ll get the reaction of the administration, and we welcome back our
friend, Jim Jones, Assistant Administrator of EPA, for just that purpose. We’'ll also
hear from a variety of stakeholders, many of whom will have to live with the Chemi-
cals in Commerce Act once it becomes law.

I appreciate all of our committee colleagues who have put so much time and effort
into this legislative effort. TSCA reform is neither easy nor simple, and there is still
no guarantee that we will succeed in forging a consensus bill this year. All I can
promise is my best effort working directly with my colleagues on both sides of the
aisle to get there.

OPENING STATEMENT OF HON. PAUL TONKO, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW YORK

Mr. ToNKO. Thank you, Mr. Chair, for holding this hearing on
the discussion draft for TSCA reform that was released last week.

At the last hearing, we heard from witnesses from industry and
the public health community on the initial proposal for revising
TSCA. Initial reviews from industry witnesses were mixed but
mostly favorable. The views of the public health, labor and environ-
mental community were very critical. We have had a lot of helpful
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testimony from our earlier hearings. Our staffs have been meeting
for several months now. And of course, we have 40 years of experi-
ence with the existing law.

While this new discussion draft incorporates some new language
based on the ongoing discussions, it reflects very little progress on
the core issues and problems with the Federal chemicals manage-
ment program under TSCA. It does not incorporate changes to ad-
dress the major areas of concern that Democrats have raised. In
short, it is disappointing.

I am willing to keep working on this. And I know the other
Democratic members who are engaged in this process are also will-
ing to continue. But time is short. We have little time left in this
Congress, and we are going to have to engage in a more productive
process if the goal is to produce a bill with real potential to become
law.

This discussion draft falls far short of providing the Environ-
mental Protection Agency with the authorities they need to evalu-
ate the potential risks associated with chemicals currently in com-
merce or those that are entering the market for the first time.

At our last hearing, all the witnesses indicated that the safety
standard in the bill should be determined on the basis of health
and environmental information alone. Determining how you meet
the standard, risk management should incorporate information
about cost and benefits associated with alternate ways to reduce a
chemical’s risks. This draft does not achieve that necessary distinc-
tion. What happened to the safety determination? The public does
not have confidence in this program. A revision of TSCA must re-
store public confidence in the safety of chemical products. Public
confidence is indeed good for business, essential for business.

The stated purpose of the bill is to provide for the safe and effi-
cient flow of chemicals in interstate and foreign commerce. But
once you read beyond the findings, the word safety is not men-
tioned again until the section of the draft dealing with confidential
business information. In that context, there is more emphasis on
protecting intellectual property than ensuring that adequate health
and safety information are available to risks or respond to an
emergency.

Mr. Chair, I hoped for more progress by this points. And I am
sure we all did. But this proposal does more to maintain the status
quo than it does to move us forward. In some respects, it weakens
current law. The draft does not reflect compromise or balance the
desires of all stakeholders. A balanced approach is needed to gar-
ner broad-based support. Of course, as the majority, you can find
the votes to move a bill forward. But a partisan bill that does not
incorporate even the most modest recommendations of the public
health and environmental communities will not become law. A bill
that does not provide EPA with the authorities needed to ensure
that chemicals in commerce are safe, authorities that independent
analyses by the Government Accountability Office has rec-
ommended, will not become law. A bill that broadly preempts
State’s authorities to protect their citizens will not become law.
There is still time to produce a good bill.

As I said earlier, I am willing to continue working on this with
you. I believe the reform of TSCA is a worthy effort that we can
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craft legislation that would be supported by a majority of our com-
mittee’s membership. I know the Democratic members want to
keep working toward a compromised bill that we can support, that
will be supported by this administration and the public interest
community and industry, and that has a chance to become law. Let
us get back to work on this.

We have been very fortunate in having excellent witnesses on
this topic. I look forward to today’s testimony, and I hope that to-
day’s witnesses will provide us with additional suggestions on how
to achieve a bill that will serve the public and serve this—the in-
dustry. Thank you all for participating in the important hearing.
Again, Mr. Chair, thank you for hosting this hearing.

Mr. SHIMKUS. I thank my colleague. I now turn to Chairman of
the Full Committee Mr. Upton for 5 minutes.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UprON. Thank you, Mr. Chairman.

You know, our work to reform TSCA indeed has come a long,
long way. Member interest, direct involvement on a bipartisan
basis has been encouraging and helpful. And I understand that we
are not quite there yet. But today, we are going to get some con-
structive input from the administration, which is vital on any issue
as important and as complex as TSCA reform.

While we made changes from our earlier draft to the legislation,
our overarching objectives remain the same. We want to reinforce
public confidence in the safety of chemical substances contained in
a wide variety of products that we encounter every single day. And
we want to ensure the free flow of commerce among States and
with our trading partners.

The key focus of the legislation is on so called existing chemicals.
These include the thousands of chemicals that have been on the
market for decades, which have not gone through the TSCA new
chemical review process. Some of these are particularly high pri-
ority, especially given human exposure to them. The draft legisla-
tion before us today is aimed at initiating a systematic process to
review these chemicals and determine which uses of them are safe,
and whether or not we need any requirements or restrictions.

The workload requires both a high level of expertise and effective
program management at the EPA. That is why we are especially
glad to have Assistant Administrator Jim Jones today with us. We
appreciate this technical assistance that you have provided thus
far, and want to continue working closely with your agency as we
complete work on this legislation.

We also welcome our stakeholder panel. We need to hear from
them how some of our ideas for structuring a legislation will play
out in the real world. Does it reinforce public confidence in chem-
ical safety? Does it encourage innovation and economic growth? We
welcome constructive suggestions.

I particularly want to thank Mr. Shimkus for his leadership on
this issue and efforts to find bipartisan common ground. The law
has not been updated in nearly 40 years. It has been a very chal-
lenging task. But this draft bill gets us closer towards our objective
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of a commonsense law that indeed does protect the public health
and further encourages our manufacturing renaissance.
Yield back.

[The prepared statement of Mr. Upton follows:]

PREPARED STATEMENT OF HON. FRED UPTON

Our work to reform TSCA has come a long way. Member interest and direct in-
volvement, on a bipartisan basis, has been encouraging and helpful. Today we will
get some constructive input from the administration, which is vital on any issue as
important and complex as TSCA reform.

While we have made changes from our earlier drafts of the legislation, our over-
arching objectives remain the same: we want to reinforce public confidence in the
safety of chemical substances contained in a wide variety of products we encounter
every day, and we want to ensure the free flow of commerce among States and with
our trading partners.

A key focus of the legislation is on so-called “existing chemicals.” These include
the thousands of chemicals that have been on the market for decades, which have
not gone through the TSCA newchemical review process. Some of these chemicals
are particularly high priority, especially given human exposure to them. The draft
legislation before us today is aimed at initiating a systematic process to review
those chemicals and determine which uses of them are safe and whether we need
any requirements or restrictions.

That workload requires both a high level of expertise and effective program man-
agement at the Environmental Protection Agency. That’s why we are especially glad
to have Assistant Administrator Jim Jones with us today. We appreciate the tech-
nical assistance EPA has provided thus far, and we want to continue working close-
ly with the Agency as we complete work on this legislation.

We also welcome our stakeholder panel. We need to hear from them how some
of our ideas forstructuring the legislation will play out in the real world. Does it
reinforce public confidence in chemical safety? Does it encourage innovation and eco-
nomic growth? We welcome constructive suggestions.

I thank Mr. Shimkus for his leadership on this issue and efforts to find bipartisan
common ground. This law has not been updated in nearly 40 years. It has been a
challenging task, but this draft bill gets us even closer toward our objective of a
commonsense law that protects the public health and further encourages our manu-
facturing renaissance.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the ranking member of the full committee, Mr.
Waxman, for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WaXMAN. Thank you very much, Mr. Chairman.

When the subcommittee convened in March to examine the
chairman’s proposal to reform the Toxic Substances Control Act, I
said I wanted to work with the majority to see if we could reach
a bipartisan agreement. My Democratic colleagues and I have been
willing to be creative and bridge differences to make progress on
this issue. We know that the Nation’s chemical safety net is broken
and inadequate.

Unfortunately, if the goal is a broadly supported bipartisan bill,
this process is currently failing. To reach agreement, we need to ac-
knowledge that industry cannot get its wish list. No one can. Envi-
ronmental groups, public health organizations, labor unions and
many others all have important interests at stake. And if we want
a law, we will have to work together to address those concerns.

Over the last few months, our staffs have met periodically to dis-
cuss TSCA reform. But these discussions have never turned into
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negotiations. The majority has wanted to write the bill unilaterally.
And there has never been an attempt to work out bill language to-
gether. It is the chairman’s prerogative to handle the subcommit-
tee’s business in this way, but I think it is a mistake.

Let us look at where the stakeholders are. Since our last hearing,
six additional industry trade associations have announced their
support for this process, though not necessarily for the draft itself.
If the goal is building industry support, well, we are making
progress. But the public health groups remain in strong opposition
to the draft. They say the draft won’t protect public health and the
environment, and in fact remains weaker than even the status quo
of chemical regulation. Key unions and environmental groups share
their concerns. And State governments are raising serious objec-
tions as well.

A key premise of TSCA reform, which has been supported by al-
most all the stakeholders, is that the “cost-benefit” standard for
regulating dangerous chemicals under current law is unworkable
and should be replaced by a risk-based approach. But this draft re-
tains the cost-benefit standard, leaving American families, and es-
pecially children, without adequate protection from the adverse ef-
fects of toxic chemicals.

The draft contains sweeping preemption provisions that will pre-
empt popular State and local laws throughout the country, includ-
ing recently enacted laws relating to hydraulic fracturing. Although
it has been requested a number of times, the majority still hasn’t
explained which State and local laws they intend to target for pre-
emption. The bill would even overturn recent reforms made by EPA
to enhance transparency. Under these provisions, EPA would be
prohibited from revealing the identity of chemicals that cause seri-
ous health and environmental harm. This will harm companies
that are marketing safer consumer products and make it difficult,
if not impossible, for consumers to protect themselves from toxic
exposures.

I want TSCA legislation to pass. The President’s Cancer Panel
found that reform of the Toxic Substances Control Act is critically
needed to reduce the incidence and burden of cancer in this coun-
try. Chemical exposures are ubiquitous in our society. According to
the Centers for Disease Control, their most recent data says that
75 percent of people tested have the commonly used chemical
triclosan in their bodies. That chemical has been shown to interfere
with hormone levels in animals. Seventy-five percent of people test-
ed have this chemical in their body. The CDC also found five dif-
ferent PBDEs in more than 60 percent of participants. These
chemicals have been linked to serious health concerns, including
rising autism rates. And these chemicals are showing up in the
bodies of Americans at levels 3 to 10 times higher than found in
European populations.

We need a law to protect the public from these exposures. But
this process isn’t working. We need to bridge our differences, not
accentuate them. I am not ready to give up, but I do have a sugges-
tion. I think we should consider scaling back the ambition of this
effort. Let us focus on where we can find agreement. Let us see if
we can return to the drawing board and come up with a stream-
lined proposal that can truly be bipartisan.



8

I know I am echoing the sentiments expressed by the Ranking
Member of the subcommittee. And, Mr. Chairman, I hope you will
take them to heart. Yield back my time.

Mr. SHIMKUS. The gentleman yields back his time, thanks you
for your comments. The Chair now recognizes the Honorable Jim
Jones, Assistant Administrator, Office of Chemical Safety and Pol-
lution Prevention of the United States Environmental Protection
Agency. Your full statement’s in the record. You have 5 minutes.
And welcome.

STATEMENT OF JAMES JONES, ASSISTANT ADMINISTRATOR,
OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVEN-
TION, ENVIRONMENTAL PROTECTION AGENCY

Mr. JONES. Good morning, Chairman Shimkus, Ranking Member
Tonko, and other members of the subcommittee. Thank you for the
opportunity to discuss reform of chemicals management in the
United States.

It is clear that there is wide agreement on the importance of en-
suring chemical safety and restoring the public’s confidence that
chemicals used in the products they and their families use are safe.
This administration also believes it is crucial to modernize and
strengthen the Toxic Substances Control Act to provide the EPA
with the tools necessary to achieve these goals and ensure global
leadership in chemicals management.

We continue to be encouraged by the interest in TSCA reform in-
dicated by the introduction of several bills in recent years, the
hearings on TSCA-related issues such as this one that are being
held, and the bipartisan discussions that are taking place. Key
stakeholders share common principles on how best to improve our
chemicals management programs.

We at EPA remain committed to working with this committee
and others in both the House and the Senate, members of the pub-
lic, the environmental community and the chemical industry, the
States, and other stakeholders to improve and update TSCA.

Chemicals are found in almost everything we buy and use. They
can be essential for our health, our wellbeing and our prosperity.
However, we believe it is equally essential that chemicals are safe.
While we have a better understanding of the environmental im-
pacts, exposure pathways and health effects that some chemicals
can have than we did when TSCA was passed, under the existing
law it is challenging to act on that knowledge.

TSCA gives the EPA jurisdiction over chemicals produced and
used in the United States. However, unlike the laws applicable to
drugs and pesticides, TSCA does not have a mandatory program
where the EPA must conduct a review to determine the safety of
existing chemicals. In addition, TSCA places burdensome legal and
procedural requirements on the EPA before the Agency can request
the generation and submission of health and environmental effects
data on existing chemicals. It is also proven challenging to take ac-
tion to limit or ban chemicals that the EPA has determined to pose
significant health concerns.

The EPA believes it is critical that any update to TSCA includes
certain components. In September of 2009, the administration an-
nounced principles to update and strengthen TSCA. These include
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the need to provide the Agency with tools to quickly and efficiently
obtain information from manufacturers that is relevant to deter-
mining the safety of chemicals. The EPA should also have clear au-
thority to assess chemicals against the risk-based safety standard
and to take risk management actions when chemicals do not meet
the safety standard, with flexibility to consider children’s health,
economic costs, social benefits and equity concerns.

The principles further state that both chemical manufacturers
and EPA should assess and act on priority chemicals, both existing
and new, in a timely manner. This means that the EPA should
have authority to set priorities for conducting safety reviews on ex-
isting chemicals based on relevant risk and exposure consider-
ations. Clear and enforcable and practicable deadlines applicable to
the Agency and industry should be set for completion of chemical
reviews, in particular those that might impact sensitive subpopula-
tions. Legislation should also provide the EPA with tools to ensure
the protections put in place are carried out and provide a level
playing field for the companies that comply.

On April 22, 2014, the revised version of the Chemicals in Com-
merce Act discussion draft was released by Chairman Shimkus.
While the administration has not yet developed a formal position
on the discussion draft, there are several important observations
that I would like to offer. As stated in the principles above, we feel
strongly that updated legislation should include improvements that
will provide the EPA with the ability to make timely decisions if
the chemical poses a risk and the ability to take actions appro-
priate to address that risk. The current discussion draft does not
include a mechanism that would provide for the timely review of
the existing chemicals that may pose a concern, which we believe
is vitally important to assuring the American public that chemicals
they find in the products they buy are safe.

As stated earlier, the use of Section 6 of TSCA to limit or ban
a chemical that poses a significant risk has been a major challenge.
By including a standard very similar to the current TSCA Section
6 authorities, the bill fails to address another key element of mean-
ingful chemical safety reform. In the administration’s third prin-
ciple, which states that when addressing chemicals that do not
meet the safety standard, risk management decisions should take
into account cost and availability of substitutes, as well as sensitive
subpopulations and other factors. The draft bill’s unreasonable risk
standard does not align with the approach delineated in the prin-
ciples.

The new chemicals provision in Section 5 of the current discus-
sion draft also does not align with the principles in that they do
not require that the EPA conclude that new chemicals are safe and
do not endanger public health and the environment, elements of
principle two and another keystone of credible chemicals manage-
ment.

Mr. Chairman, thank you again for your leadership on TSCA re-
form. I would be happy to answer any questions that you or mem-
bers of the subcommittee have.

[The prepared statement of Mr. Jones follows:]
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April 29, 2014

Good morning Chairman Shimkus, Ranking Member Tonko, and other members of the
Subcommittee. Thank you for the opportunity to discuss reform of chemicals management in the

United States.

It is clear that there is wide agreement on the importance of ensuring chemical safety and
restoring the public’s confidence that the chemicals used in the products they and their families
use are safe. This Administration also believes it is crucial to modernize and strengthen the Toxic
Substances Control Act (TSCA) to provide the EPA with the tools necessary to achieve these

goals and ensure global leadership in chemicals management.

We continue to be encouraged by the interest in TSCA reform indicated by the introduction of
several bills in recent years, the hearings on TSCA related issues that are being held, and the bi-
partisan discussions that are taking place. Key stakeholders share common principles on how
best to improve our chemicals management programs. We at the EPA remain committed to

working with this committee and others in both the House and Senate, members of the public,
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the environmental community, the chemical industry, the states, and other stakeholders to

improve and update TSCA.

Chemicals are found in almost everything we buy and use. They can be essential for our health,
our well being, and our prosperity. However, we believe that it is equally essential that chemicals
are safe. While we have a better understanding of the environmental impacts, exposure
pathways, and health effects that some chemicals can have than we did when TSCA was passed,

under the existing law it is challenging to act on that knowledge.

TSCA gives the EPA jurisdiction over chemicals produced and used in the United States. Unlike
the laws applicable to drugs and pesticides, TSCA does not have a mandatory program where the
EPA must conduct a review to determine the safety of existing chemicals. In addition, TSCA
places burdensome legal and procedural requirements on the EPA before the agency can request

the generation and submission of health and environmental effects data on existing chemicals.

While TSCA was an important step forward in 1976, it has over the years fallen behind the
industry it is intended to regulate. TSCA has also proven a challenging tool for providing the
protection against chemical risks that the public rightfully expects. A strong reauthorization

measure would enable us to significantly strengthen the effectiveness of this outdated law.

When TSCA was enacted, it grandfathered in, without any evaluation, about 60,000 chemicals in

commerce at the time. In addition, the statute did not provide adequate authority for the EPA to
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reevaluate existing chemicals as new concerns arose or science was updated. The law also failed

to grant the EPA full and complete authority to compel companies to provide toxicity data.

It has also proven challenging in some cases to take action to limit or ban chemicals that the EPA
has determined pose a significant health concern. For example, in 1989, after years of study and
with strong scientific support, the EPA issued a rule phasing out most uses of asbestos in
products, Yet, a federal court overturned most of this action because it found the rule had failed

to comply with the requirements of TSCA.

As a result, in the more than three and a half decades since the passage of TSCA, the EPA has
only been able to require testing on just a little more than 200 of the 84,000 chemicals listed on
the TSCA Inventory, and has regulated or banned only five of these chemicals under TSCA’s

section 6 authority to ban or limit chemicals that pose an unreasonable risk.

TSCA should be updated and strengthened, including providing the appropriate tools to protect
the American people from exposure to harmful chemicals. The EPA believes that it is critical

that any update to TSCA include certain components.

In September 2009, the Administration announced the attached principles to update and
strengthen TSCA. These include the need to provide the agency with the tools to quickly and
efficiently obtain information from manufacturers that is relevant to determining the safety of
chemicals. The EPA also should have clear authority to assess chemicals against a risk-based

safety standard and to take risk management actions when chemicals do not meet the safety
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standard, with flexibility to consider children’s health, economic costs, social benefits, and
equity concerns. The principles further state that both chemical manufacturers and the EPA
should assess and act on priority chemicals, both existing and new, in a timely manner. This
means that the EPA should have authority to set priorities for conducting safety reviews on
existing chemicals based on relevant risk and exposure considerations. Clear, enforceable and
practicable deadlines applicable to the agency and industry should be set for completion of
chemical reviews, in particular those that might impact sensitive populations. Legislation also
should provide the EPA with tools to ensure that protections put in place are carried out and

provide a level playing for the companies that comply.

On April 22, 2014, a revised version of the “Chemicals in Commerce Act” discussion draft was
released by Chairman Shimkus. According to materials released by the Subcommittee
accompanying an earlier draft, the legistation seeks to provide needed updates and improvements
to current law. The current discussion draft includes provisions on the regulation of new
chemicals, protections for Confidential Business Information, and many provisions on existing
chemicals, including the process for the EPA to obtain new information, the process for
prioritizing chemicals for review, standards to determine if a chemical poses an unreasonable

risk, the role of state governments in managing chemicals, and other miscellaneous provisions.

While the Administration has not yet developed a formal position on the discussion draft of the
bill, there are several important observations that | would like to offer. As stated in the principles

above, we feel strongly that updated legislation should include improvements that will provide
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the EPA with the ability to make timely decisions if a chemical poses a risk and the ability to

take action, as appropriate, to address that risk.

The Administration principles state that priority chemicals should be assessed and acted upon in
a timely manner, with clear, enforceable and practicable deadlines for completion of chemical
reviews. The current discussion draft does not include a mechanism that would provide for the
timely review of existing chemicals that may pose a concern, which we believe is vitally
important to assuring the American public that the chemicals they find in the products they buy

and use are safe.

As stated earlier, the use of section 6 of TSCA to limit or ban a chemical that poses a significant
risk has been a major challenge. By including a standard very similar to the current TSCA
section 6 authorities, the draft bill fails to address another key element of meaningful chemical
safety reform. Administration Principle | states that chemicals should be reviewed against a
safety standard based on sound science and risk-based criteria protective of human health and the
environment. By this, we mean that assessment of safety should not include consideration of
costs or the availability of substitutes. We address those issues in Principle 3, which states that
when addressing chemicals that do not meet the safety standard, risk management decisions
should take into account cost and availability of substitutes, as well as sensitive subpopulations

and other factors. The draft bill does not align with the approach delineated in the principles.

The new chemicals provisions in Section 5 of the current discussion draft also do not align with

the principles, in that they do not require that the EPA conclude that new chemicals are safe and
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do not endanger public health or the environment, elements of Principle 2 and another keystone
of a credible chemical safety program. In addition, the risk management authorities for new

chemicals in the current discussion draft are weaker than those in TSCA.

Mr. Chairman, thank you again for your leadership on TSCA reform. [ will be happy to answer

any questions you or other members may have.
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APPENDIX: Essential Principles for Reform of Chemicals Management Legislation

The U.S. Environmental Protection Agency (EPA) is committed to working with the Congress,
members of the public, the environmental community, and the chemical industry to reauthorize
the Toxic Substances Control Act (TSCA). The Administration believes it is important to work
together to quickly modernize and strengthen the tools available in TSCA to increase confidence
that chemicals used in commerce, which are vital to our Nation’s economy, are safe and do not
endanger the public health and welfare of consumers, workers, and especially sensitive sub-

populations such as children, or the environment.

The following Essential Principles for Reform of Chemicals Management Legislation
(Principles) are provided to help inform efforts underway in this Congress to reauthorize and
significantly strengthen the effectiveness of TSCA. These Principles present Administration
goals for updated legislation that will give EPA the mechanisms and authorities to expeditiously

target chemicals of concern and promptly assess and regulate new and existing chemicals.

Principle No. 1: Chemicals Should Be Reviewed Against Safety Standards That Are Based
on Sound Science and Reflect Risk-based Criteria Protective of Human Health and the
Environment.

EPA should have clear authority to establish safety standards that are based on scientific risk
assessments. Sound science should be the basis for the assessment of chemical risks, while

recognizing the need to assess and manage risk in the face of uncertainty,
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Principle No. 2: Manufacturers Should Provide EPA With the Necessary Information to
Conclude That New and Existing Chemicals Are Safe and Do Not Endanger Public Health
or the Environment.

Manufacturers should be required to provide sufficient hazard, exposure, and use data for a
chemical to support a determination by the Agency that the chemical meets the safety standard.
Exposure and hazard assessments from manufacturers should be required to include a thorough
review of the chemical’s risks to sensitive subpopulations.

Where manufacturers do not submit sufficient information, EPA should have the necessary
authority and tools, such as data call in, to quickly and efficiently require testing or obtain other
information from manufacturers that is relevant to determining the safety of chemicals. EPA
should also be provided the necessary authority to efficiently follow up on chemicals which have
been previously assessed (e.g., requiring additional data or testing, or taking action to reduce
risk) if there is a change which may affect safety, such as increased production volume, new uses
or new information on potential hazards or exposures. EPA’s authority to require submission of

use and exposure information should extend to downstream processors and users of chemicals.

Principle No. 3: Risk Management Decisions Should Take into Account Sensitive
Subpopulations, Cost, Availability of Substitutes and Other Relevant Considerations
EPA should have clear authority to take risk management actions when chemicals do not meet
the safety standard, with flexibility to take into account a range of considerations, including

children’s health, economic costs, social benefits, and equity concerns,
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Principle No. 4: Manufacturers and EPA Should Assess and Act on Priority Chemicals,
Both Existing and New, in a Timely Manner

EPA should have authority to set priorities for conducting safety reviews on existing chemicals
based on relevant risk and exposure considerations, Clear, enforceable and practicable deadlines
applicable to the Agency and industry should be set for completion of chemical reviews, in

particular those that might impact sensitive sub-populations

Principle No. 5: Green Chemistry Should Be Encouraged and Provisions Assuring
Transparency and Public Access to Information Should Be Strengthened

The design of safer and more sustainable chemicals, processes, and products should be
encouraged and supported through research, education, recognition, and other means. The goal
of these efforts should be to increase the design, manufacture, and use of lower risk, more energy
efficient and sustainable chemical products and processes.

TSCA reform should include stricter requirements for a manufacturer’s claim of Confidential
Business Information (CBI). Manufacturers should be required to substantiate their claims of
confidentiality. Data relevant to health and safety should not be claimed or otherwise treated as
CBI. EPA should be able to negotiate with other governments (local, state, and foreign) on
appropriate sharing of CBI with the necessary protections, when necessary to protect public

health and safety.

Principle No. 6;: EPA Should Be Given a Sustained Source of Funding for Implementation
Implementation of the law should be adequately and consistently funded, in order to meet the

goal of assuring the safety of chemicals, and to maintain public confidence that EPA is meeting
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that goal. To that end, manufacturers of chemicals should support the costs of Agency

implementation, including the review of information provided by manufacturers.
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Mr. SHIMKUS. Thank you very much, Mr. Jones. And, before I
start, we gave your staff a head’s up. And I think they have a copy
of the draft bill. And I would ask that they give that to you, as I
will probably refer to some pages in my opening questions. And I
would like to recognize myself for the first 5 minutes.

Your written testimony suggests the discussion draft does not
have a risk-based standard for review of chemicals that does not
consider cost or benefits, and suggests that the standard in the dis-
cussion draft is very similar to current Section 6.

Let us take a look at Section 6(b) in the discussion draft. That
is page 35, lines 15 to 22. And again, we gave your folks a heads
up that we would be doing this.

[The discussion drafts are available at http:/docs.house.gov/Com-
mittee/Calendar/ByEvent.aspx?EventID=102160.]

So, in the old draft, that was a “safety determination.” The new
draft puts focus on risk by calling it more appropriately a “risk
evaluation.” Do you agree that the new draft takes the phrase of—
and I quote—“unreasonable risk” out of Section 6(b), don’t you?

Mr. JONES. Out of Section 6(b), I believe that that is accurate.

Mr. SHIMKUS. So that is a yes?

Mr. JONES. Yes.

Mr. SHIMKUS. Instead, Section 6(b) of the discussion draft re-
quires the EPA to evaluate a chemical for significant risk of harm
to human health or the environment, isn’t that correct? That is
page 35, line 15 to 22 also.

Mr. JONES. That is correct for Section 6(b). Yes.

Mr. SHIMKUS. Thank you. And it lays out explicit factors to
weigh in making the risk evaluation, is that correct?

Mr. JoNES. That is correct.

Mr. SHIMKUS. And that on page 37, line 16, and page 38, line 10,
EPA is directed not to consider costs and benefits at this stage,
isn’t that correct?

Mr. JONES. That is correct.

Mr. SHIMKUS. And that on page 38, line 11 through 23, Section
6(b) includes requirements that EPA consider the likely impact of
the chemical to potentially expose subpopulations, isn’t that cor-
rect?

Mr. JoNES. That is correct.

Mr. SHIMKUS. So there are some things that you like about this
revised draft?

Mr. JONES. Yes. Absolutely, there are things that I like
about——

Mr. SHIMKUS. Thank you. I think the surprising thing was in
your opening statement, there was no acknowledgment and some
of my colleagues on the other side make no acknowledgment of
some significant movements that have been made in some of these
areas. Your written statement suggests that the discussion draft
version of Section 5 is weaker than existing Section 5. And we hear
that from my friends on the other side. So isn’t the “may present
determination” in Section 5(c)(3) of the discussion draft—that is

page 22—the exact same as what is contained in current Section
5(e)?
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Mr. JoNES. Well, that may well be the case. I don’t have existing
TSCA in front of me. But if you would like, I could talk about why
I think that——

Mr. SHIMKUS. Well, is “may present” in this draft, and is “may
present” in current law in Section 5?

Mr. JONES. It is.

Mr. SHIMKUS. OK.

Mr. JONES. But the subsequent findings that the EPA needs to
make——

Mr. SHIMKUS. Well, that is what we will follow-up on in these
questions. Isn’t the Section 5 rulemaking authority substantially
similar to what EPA currently has available to it under Section
5(e) or 5(f) on page 237

Mr. JONES. I think the existing TSCA Section 5(e) standard al-
lows the Agency much more flexibility to prevent a chemical from
getting on the market——

Mr. SHIMKUS. So your testimony is that this is where it might
be weaker, because you do not think that this language that we
have is substantially similar to current Section 5?

Mr. JONES. That is correct.

Mr. SHIMKUS. OK. And we would then ask for you what kind of
language would the EPA propose to clean that up?

Mr. JONES. Yes. Sure.

Mr. SHIMKUS. Because with all due respect to my friends on the
minority side, we have been asking for months for language and
never received any language from anyone on the minority side. So
it is tough to negotiate when we propose language and we don’t re-
ceive any in return.

Let me go to—please state whether you support or oppose the fol-
lowing policy choices in the discussion draft, expanding EPA’s ex-
isting TSCA authority to require new testing by manufacturers and
processors via rule, order or consent agreement. Does this draft do
that?

Mr. JONES. Yes, it does.

Mr. SHIMKUS. And isn’t order the ability to do an order—a sig-
nificant improvement over current law and—

Mr. JONES. Yes.

Mr. SHIMKUS [continuing]. And previous drafts?

Mr. JONES. Yes, it is.

Mr. SHIMKUS. So that is a good thing?

Mr. JONES. Yes, it is.

Mr. SHIMKUS. All right. Thank you. And you are smiling. I like
that. Providing this testing authority for prioritization if existing
information is not sufficient, does this draft do that?

Mr. JONES. It does.

Mr. SHIMKUS. Another good thing?

Mr. JONES. That is a good thing. Yes.

Mr. SHIMKUS. Providing this testing authority for performing a
risk evaluation on high-priority chemicals, does this draft do that?

Mr. JONES. Yes, it does that.

Mr. SHIMKUS. Providing this testing authority to ensure compli-
ance with control measures for new and existing chemicals, does
this draft do that?
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Mr. JONES. You know, Chairman Shimkus, I can’t remember spe-
cifically whether it does that, as I don’t recall that.

Mr. SHIMKUS. OK. But you can see my line of——

Mr. JONES. Yes.

Mr. SHIMKUS. The answer is, we believe it does. My time has ex-
pired. I would like to know—I have two more questions. But I do
not have time—I will let Mr. Tonko now ask questions for 5 min-
utes.

Mr. TONKO. Assistant Administrator Jones, there are many seri-
ous issues with this bill, but I would like to focus on the expansive
preemption provisions. Later today, State Senator Michael Moore
from the National Conference of State Legislators will testify that,
and I quote, “States have enjoyed a long history of co-regulation
with the Federal Government in environmental protection and
have made sound policy decisions benefiting the American public.”
He goes on to say that the discussion draft will, and I quote, “strip
State’s residents of protections enacted by their elected officials.”
And again quote, “leave everyone more susceptible to increased
harm from toxic chemicals.” Mr. Jones, do you agree that the
States play an important role in protecting human health and the
environment from exposure to toxic chemicals?

Mr. JONES. I do agree with that.

Mr. ToNKO. The preemption language in the discussion draft is
sweeping in scope. We looked at the type of State or local laws and
regulations that could be affected. The list is staggering. So, Mr.
Jones, would you agree that the preemption language in this dis-
cussion draft is very broad?

Mr. JONES. I would agree it is very broad.

Mr. ToNKoO. In fact, this language is drafted so broadly that State
and local regulations of hydraulic fracturing and the chemicals
used in hydraulic fracturing could be preempted. Section 17 pre-
empts State and local governments from establishing or imple-
menting a law or regulation requiring the development or submis-
sion of information relating to a chemical substance. This could
have serious consequences for State requirements for well opera-
tors to disclose the chemicals used in hydraulic fracturing fluids.
So, Mr. Jones, do you agree that the preemption language could
jeopardize State laws requiring the oil and gas industry to disclose
the chemicals used in their hydraulic fracturing?

Mr. JONES. Yes, Congressman Tonko, I believe that 17(a)(1)(4)
right off the bat will preempt some existing disclosure require-
ments. And then other elements of the provision would do it pro-
spectively. So I think there will be some right off the bat that are
preempted for some number of chemicals, and then prospectively
there will be continuing additional chemicals preempted.

Mr. Tonko. Thank you. And what other—what about other
States or local laws that are simply notices or disclosures about
chemicals? It seems to me they would also be in question. Would
you agree?

Mr. JONES. Yes.

Mr. Tonko. With respect to the identified problems with TSCA,
lack of public confidence, lack of public information about chemi-
cals, timely action to address chemical risks, would you say this
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sweeping preemption provision is likely to do more or do less to ad-
dress these issues?

Mr. JoNES. I think that it will—over time, the role of States will
be diminished. And I think that that will decrease the pressure on
the Agency to move forward as aggressively as I think the drafters
were hoping.

Mr. ToNKO. And Section 17 preempts any State or local require-
ment that prohibits or restricts the use of a chemical substance for
so called intended conditions of use. The bill includes disposal of a
chemical as an intended use. As a result, this language could even
override State or local laws that limit how drillers dispose of chem-
ical laid and waste water from hydraulic fracturing operations. In
New York, for example, numerous counties have passed laws pro-
hibiting out-of-State well operators from disposing of hydraulic
fracturing waste water in county municipal water treatment
plants, or using the waste water to treat local roadways in winter.
Mr. Jones, are these the type of restrictions that could be pre-
empted by this measure?

Mr. JONES. As I was saying earlier on some of the issues like no-
tification, I think 17(a)(1)(B)(4) actually will do that for a number
of chemicals. And then other provisions would—could do that pro-
spectively, depending on decisions made at the EPA after the law
was passed.

Mr. ToNKO. Thank you. And since we have not received any spe-
cific examples of State and local regulations that are hampering
the $770 billion United States chemical business, I find this debate
quite confusing. States have moved to regulate chemicals in re-
sponse to public concern because the Federal program is not func-
tioning properly. Instead of blocking the States from responding to
public concerns about chemicals, I believe we should address the
real problem of inadequate authorities from your Agency. Do you
agree with that assessment?

Mr. JONES. I would agree with that.

Mr. ToNKoO. Frankly, with a stronger Federal program, I believe
there would be less public pressure to enact State and local laws
for chemical regulation. Public health, labor and environmental
groups have stated that this draft would, and I quote, “curtail func-
tioning State programs in exchange for a Federal program that will
continue to be dysfunctional.” And I don’t think we ought to let
that happen.

With that, Mr. Chair, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Ohio, Mr. Latta, for 5 minutes.

Mr. LATTA. Well, thank you very much, Mr. Chairman. And, Mr.
Jones, thank very much for being with us today. I appreciate your
testimony.

In your November 13 testimony, you testified that current TSCA
places challenges—legal and procedural requirements—on the
Agency before it can require industry to generate and submit the
health and environmental effects information and data on existing
chemicals. Does the Section 4 of the April discussion draft improve
the Agency’s ability to require the submission of hazard and expo-
sure data and information by authorizing the EPA to obtain it by
rule, consent, agreement or issuing an order?
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Mr. JONES. Yes, it does.

Mr. LATTA. You say it does. Thank you. Does the April discussion
draft eliminate the need for EPA to find a substance poses an “un-
reasonable risk” before requiring new data to be developed?

Mr. JONES. That is correct. Yes.

Mr. LATTA. OK. And also in your testimony, you discuss how
there are 84,000 chemicals listed on the TSCA inventory. And
EPA’s most recent snapshot of chemicals actually in commerce
from the 2012 chemical data reporting, the CDR roll, captured
7,674 chemicals from 2011. Do you believe that the 7,674 number
is accurate of the current TSCA inventory, or where do you believe
that number would be today?

Mr. JONES. Thanks. The 7,000 number are chemicals that are
produced greater than 25,000 pounds per year at any given facility.
The 84,000 number are those chemicals that have ever been on the
inventory. So the actual number of chemicals in commerce would
fall between those two. I think that the 7,000 number captures
those that are produced at relatively large quantities. There are
clearly going to be some number of compounds that are manufac-
tured at less than 25,000 pounds or at a single facility that are just
not required to report under the CDR.

Mr. LATTA. OK. And then when we talk about that 84,000 num-
ber, is that correct or is that misleading?

Mr. JONES. It depends on how one uses it. We don’t think it re-
flects the number of chemicals in commerce. It reflects the number
of chemicals that ever have been placed on the TSCA inventory. So
we think it doesn’t reflect the number of chemicals in commerce.

Mr. LATTA. OK. And then you also mentioned in your testimony
on page 2, I saw that the 60,000 or so chemicals that were grand-
fathered in 1976. How long would you estimate it would take to
evaluate those 60,000 chemicals?

Mr. JONES. Well, yes. That sort of goes back to your earlier ob-
servation about the 7,400 number.

Mr. LATTA. Um-hum.

Mr. JONES. I think that that represents the universe of chemicals
we would want to keep our sights on first, because they are the
ones that are being produced at relatively large quantities. And for
that universe, I think it would take some time for the Agency to
get through all that——

Mr. LATTA. Well, on an estimate, just—not just on the 60,000,
but on that 7,674 number, how long—just say, you know, ballpark
estimate would that take?

Mr. JONES. It would take several decades to get through a num-
ber of that size.

Mr. LATTA. OK. Like 30 years then, when you say several?

Mr. JONES. That’s not an——

Mr. LAaTTA. OK. Any idea—what would the cost be to do that
evaluation on those—not on the 60,000. Now, we’re just going back
to the 7,600.

Mr. JONES. So in the early years, because we are required to set
priorities, we would be doing the harder things first. And so we
would be doing fewer of them in early years. I think after we got
through the first thousand or so, I think you would see the number
we would complete in a given year could potentially increase very
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dramatically so that you would see in the latter years a much high-
er number of chemicals being assessed than you would see in early
years, even though you might have the same number of dollars
being spent in any given year. We have not costed out what it
would take to get through all of the chemicals. The discussion draft
actually doesn’t require us to operate at any pace. And so it would
be hard to estimate what it would take to get through when you
don’t have a pace that you are mandated to work through.

Mr. LATTA. And also doesn’t the State preemption under the dis-
cussion draft only kick in if EPA hasn’t taken action on a par-
ticular chemical?

Mr. JoNES. Well, that is the—and it may have been a drafting
issue. I just don’t—I don’t know. But I have referred to it a number
of times. And I am sorry if I am misstating it. But the provision
in 17(a)(1)(B), and I believe it is (4), actually preempts a State if
the Agency, before passage of the law, has issued an order, a con-
sent agreement, or a rule under Sections 5 or 6. And that is a rath-
er large universe of chemicals that is particular under Section 5.
So again, I am not really sure what that provision was designed
to do. But the way we are reading it, it preempts things from the
date that the law passed for anything that already has a signifi-
cant new use rule, anything that already has a consent agreement.
Other than that provision, what you said, Congressman, is accu-
rate. It is prospective action on the part of the EPA.

Mr. LATTA. Thank you very much. And, Mr. Chairman, my time
has expired, and I yield back.

Mr. SHiMKUS. The gentleman yields back his time. The Chair
now recognizes the ranking member of the full committee, Mr.
Waxman, for 5 minutes.

Mr. WaxMaN. Thank you, Mr. Chairman. For decades, the Toxic
Substances Control Act has operated under an unreasonable risk
standard, which requires EPA to perform a cost-benefit analysis to
determine whether or not a chemical is to be regulated. This ap-
proach has proven unworkable. Only five chemicals have been reg-
ulated under Section 6 of TSCA since 1976.

Mr. Jones, you testified in November that EPA needs to have
clear authority to assess chemicals against a risk-based safety
standard and to take risk management actions when the chemicals
do not meet that standard. Costs would still come into play in fig-
uring out how best to regulate a chemical, but we shouldn’t use
cost to determine whether the public should be protected from a
chemical exposure. Not only has EPA endorsed this risk-based ap-
proach, so have a broad range of stakeholders.

At our last hearing in March, there was unanimous agreement
among the witnesses that chemicals should be held to a risk-based
safety standard. Mr. Jones, does the revised draft use a risk-based
safety standard, or does it maintain a cost-based approach to risk?

Mr. JoNEs. It, Congressman, takes a risk/cost balancing, which
is pretty much the standard in TSCA right now.

Mr. WAXMAN. So if this language were enacted, EPA would have
to balance the economic cost of regulating against the adverse
health and environmental effects of a chemical before establishing
any protections, is that right?

Mr. JoNES. That is correct.
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Mr. WAXMAN. I would like to explore how this would work in the
real world. Let us say that this language is enacted and EPA eval-
uates a toxic chemical. Let us say that EPA determines that the
chemical causes cancer. Before EPA would be able to take any ac-
tion at all to limit the chemical’s use in children’s products, for ex-
ample, EPA would need to weigh the cost to the industry of such
action, is that right?

Mr. JONES. That is correct.

Mr. WAXMAN. So this proposal would require EPA to look at the
cost to industry in determining whether to protect our kids from
chemicals that cause cancer, is that accurate?

Mr. JoNES. We would have to take into consideration the cost to
industry and any broader societal costs as well.

Mr. WaxMAN. OK. I think many in the public would listen to this
discussion and find this proposal morally questionable. I share
those concerns, and we don’t need to take this approach. Time and
again, we have shown that when there is a clear goal for protecting
health, industry has the creativity and know how to get the job
done. I am also concerned whether the approach in this draft is
even workable. Is EPA good at projecting industry innovation? Will
EPA give the proper weight to industry costs?

Mr. JoNES. That is a great question, Congressman. We tend to
have a very difficult time predicting where innovation is going. So
we often, almost always, will predict the cost in the absence of in-
novation, and then just straight line it out. Our experience, how-
ever, has shown that industry is incredibly innovative, and rarely
do those costs hold over time. They typically drop off quite dramati-
cally as industry innovates, and those costs go away.

Mr. WAXMAN. So as a result, when you look at the costs, you end
up overstating those costs because you really can’t predict whether
they are going to be innovative enough to hold down the costs?

Mr. JONES. That is correct.

Mr. WAXMAN. Do you think that we can protect our kids and
keep industry’s costs manageable if we use a risk-based standard
that sets a clear goal of protecting health and the environment?

Mr. JONES. I believe we can. Just to be clear, the administration
principle thinks there should be risk-based standards, that cost
should be a factor in how we achieve the standard. But it has a
role, as opposed to having a balancing of trying to numerically
quantify the monetary value of the benefits with the monetary
value of the costs.

Mr. WAXMAN. But not in setting the standard itself?

Mr. JONES. In setting the standard, we think we need to have
the flexibility to consider costs in the setting of the standard.

Mr. WAaxXxMAN. But you would set the standard with the expecta-
tion that the standard would be met, and you are not looking at
just what the industry says the cost will be because you can take
into account if you have the flexibility that almost always in the
environmental area that costs are less than what is predicted in
the beginning?

Mr. JONES. The goal would always be to achieve the safety stand-
ard. We would want to be able to consider if the scenario where
there is a very high cost for very marginal changes in safety that
we may have a little lower bar in that kind of a context. We would
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want—we would not want to be precluded from having a cost con-
sideration.

Mr. WaxMmAN. OK. Let me just say in closing, Mr. Chairman, that
I think there is a consensus outside this room that the safety
standard in TSCA should be risk-based. I am disappointed the
draft doesn’t reflect that consensus. I understand there will be a
markup of this bill later in the month, and I hope we will be able
to focus on areas of agreement and abandon these controversial
proposals. Yield back my time. Thanks.

Mr. SHIMKUS. The gentleman yields back the time. The Chair
now recognizes Chairman Emeritus Mr. Barton, for 5 minutes.

Mr. BARTON. Thank you, Mr. Chairman. We just heard from the
chairman emeritus on the Democratic side, or the former chairman
and the current ranking member. I am the former chairman, the
chairman emeritus on the majority side. So you kind of get the
good, the bad and the ugly here, I guess. Mr. Waxman seems to
think that this discussion draft is too strong. And he talked about
the risk-based standard approach that he would prefer. I think
quite frankly Mr. Shimkus and Mr. Upton and their staffs are try-
ing very hard to find the middle of the road approach. And I have
some unease that maybe they are going too far to the left, quite
frankly. But I understand what they are attempting to do. So you
get both sides of it in these two rounds of questioning.

My first question to you as an Assistant Administrator of the Of-
fice of Chemical Safety, is that a Senate confirmation position, or
is that a political appointee but not Senate confirmed?

Mr. JONES. It is a Senate confirmed position.

Mr. BARTON. It is Senate confirmed. And what did you do before
you assumed this position?

Mr. JONES. I have been a career employee at the EPA until Ad-
ministrator Jackson asked me if I would be interested in the Sen-
ate confirmed position——

Mr. BARTON. So you have a—I would assume you have a tech-
nical background in this field in

Mr. JoONES. I actually have a policy and economics background.

Mr. BArRTON. OK. OK. I didn’t—I wasn’t here when you gave
your opening statement. I would assume that EPA either has no
position or is moderately opposed to this, is that fair?

Mr. JoONES. We have identified a number of areas that we think
are not in alignment with the administration principles that we
have pointed out.

Mr. SHIMKUS. If the gentleman would yield just for a second?
But—and being fair, you also identified a lot of “yes” answers to
my questions on positive movements of this bill, would that be cor-
rect, Mr. Jones?

Mr. JONES. That is correct. Yes.

Mr. SHIMKUS. Thank you.

Mr. BARTON. Well, I would hope so. Well, given how hard you are
working to make it acceptable, I think that is a good thing. If
this—if what the chairman has suggested in this—these proposed
changes stick, what would the recommendation be in terms of pas-
sage if we get it out of committee and to the floor?

Mr. JONES. Well—

Mr. BARTON. Do you think the administration would be
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Mr. JONES. And I think the administration would like to see a
bill that aligns with its principles. And I think that the areas
where I have pointed out that are not in alignment are a big
enough deal that there would be—the administration would have
some problems with the ones

Mr. BARTON. What is the biggest problem in the discussion draft?

Mr. JoNEs. I think the safety standard is probably the biggest
one. The new chemicals issue I pointed out is probably second. And
then the pace of the Agency working on existing chemicals, are
probably the biggest areas.

Mr. BARTON. If you go out into the real world, I think that the
industry that TSCA regulates have really, really tried to do the
right thing. Where do you see the biggest problem? Is it noncompli-
ance with the existing regulations, or is it new—just is it the new
chemicals coming online that are the biggest problem, or are exist-
ing chemicals not—the industry not properly evaluating under cur-
rent law?

Mr. JoNES. That is a great question, Congressman Barton. I
couldn’t agree with you more. As a matter of fact, until this hear-
ing was called, I was supposed to be in Bentonville, Arkansas,
today at Walmart, who I think has been a real leader in this space
in trying to get ahead on safer chemicals. I think some of the com-
panies coming behind me in the next panel have been real leaders.
New chemicals, I don’t believe, is where the challenge has been. I
think it has been with existing chemicals. And there, I think it is
a subset of existing chemicals. We looked at about 1,000 chemicals
of that entire universe that Congressman Latta pointed out as
chemicals that have expressed some hazard that we think it is
really important for the Agency to evaluate for safety assessment
purposes. But because we never have done that, unless a retailer
who is telling you they won’t accept it, I don’t know why a company
wouldn’t continue to manufacture those. So I think it is existing
chemicals. And there, I think it is actually a relatively—relatively
narrow subset. I am talking about 1,000 and not, you know, 40,000
or 20,000.

Mr. BARTON. Right.

Mr. JoNEs. It is still a big number. But I agree that I think
many consumer facing companies and retailers have been way out
front on this issue, much further out front than we have.

Mr. BARTON. My time has expired. But, Mr. Chairman, I want
to commend you and the ranking subcommittee member, Mr.
Tonko. It sure looks to me like you all are trying to find a middle
approach. And I am supportive of that. But I do, from the right,
want to say let us don’t throw the baby out with the bath water,
because we still want to—if we are going to get a revision, it needs
to be something that will work in the real world. And I am leery
of continuing to give EPA too much discretion, because I think the
more explicit we can be with what they should do, the greater the
probability is that they will do their regulatory function in a fair
manner. And with that, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Michigan, Mr. Dingell, for 5
minutes.
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Mr. DINGELL. Mr. Chairman, I thank you for your courtesy. I
commend you for the hearing. And I am very pleased to see you
working on this legislation.

Back in 1976, 1 submitted report language in regard to weak-
nesses that exist in the current Toxic Substances Control Act. I
stated it was essential for the protection of public health and the
environment that EPA have a firm mandate for a comprehensive
approach to protection from hazards due to chemical substances,
and that such success would only lead to legislative directives and
adequate funding support.

Mr. Jones, you stated in your testimony that in order to be suc-
cessful, EPA must have the resources it needs to protect the Amer-
ican people from exposure to harmful chemicals. I am satisfied that
that has been a lack that you have confronted down there. Now,
under CICA, does EPA have appropriate resources to quickly and
efficiently implement the various framework, process, criteria and
guidance provision which must be in place prior to EPA beginning
action on specific chemicals, yes or no?

Mr. JoNES. I think it is more a question, Congressman Dingell,
of the years which were provided is probably a little bit too short.

Mr. DINGELL. OK. So you are telling me “no” on this. And I am
asking you to submit to us additional information:

Mr. JONES. Sure.

Mr. DINGELL [continuing]. So that we will have a clear picture
of what the needs are. And I ask unanimous consent that that, Mr.
Chairman, and other matters be inserted into the record in the ap-
propriate fashion and place.

Mr. SHIMKUS. Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. DINGELL. Now again, Mr. Jones, once EPA is able to take ac-
tion on specific chemicals under CICA, does the EPA have the re-
sources needed to quickly and efficiently determine prioritizations,
assessments, determination and risk managements, yes or no?

Mr. JONES. I am sorry, Congressman. Those are a little more
than yes or no questions. But the bill doesn’t require

Mr. DINGELL. Just yes or no.

Mr. JONES. Well, the bill doesn’t require——

Mr. DINGELL. And I am asking you to submit in greater detail,
because we don’t have a lot of time to toe dance around on this.

Mr. JONES. I would say yes, but the number we would do would
be I think disappointingly small.

Mr. DINGELL. Well, that is almost a comical answer here. Now,
EPA has over 84,000 chemicals listed in its TSCA inventory, and
a little over 200 have been acted on in 37 years. It doesn’t make
it look like you have authority here, or that you have resources.
EPA has identified an initial work plan of chemicals for assessment
which includes 83 substances in addition to identifying several
hundred chemicals on the safer chemical ingredients list. Is that
true, yes or no?

Mr. JONES. Yes.

Mr. DINGELL. All right. Under current TSCA, does EPA have the
appropriate resources to complete more than 20 risk assessments
per year on existing chemicals?

Mr. JoNES. No.
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Mr. DINGELL. Please answer yes or no.

Mr. JONES. No.

Mr. DINGELL. Would you respond in addition for the record on
that matter?

Mr. JONES. Yes.

Mr. DINGELL. Now, what kind of resources would EPA need in
order to perform the 20 or more additional risk assessments per
year, please submit that for the record.

Mr. JONES. Sure.

Mr. DINGELL. So we have a decent appreciation of our needs
here. Now, as you know, I have had the privilege to live in the
Great Lakes region, home for 20 percent of the world’s fresh water
supply, as well as tremendous hunting and fishing and recreational
areas. Many of my constituents have voiced concerns that CICA
does not ensure adequate public health and safety standards need-
ed for high-risk toxic chemical contamination found in this region.
Would EPA be better able to regulate new and existing chemicals
if they were granted authority to set priorities for conducting safety
reviews based on relevant risks and exposure conditions, yes or no?

Mr. JONES. Yes.

Mr. DINGELL. Would you please submit amplification for the
record on that?

Mr. JONES. Sure.

Mr. DINGELL. Now, if both chemical manufacturers and EPA had
the ability to assess and act on priority chemicals like those poten-
tially found in the Great Lakes, would EPA be better able to regu-
late these chemicals in timely manner, yes or no?

Mr. JONES. Yes.

Mr. DINGELL. Now, would you please submit amplification on
that for the purposes of the record?

Mr. JONES. Yes.

Mr. DINGELL. Now, it is my concern that if Congress fails to pro-
vide necessary funding to a new TSCA program, public health pro-
tections will be left without legs to stand on. As I mentioned in a
number of previous hearings, any overhaul of this law must be a
broad bipartisan one. It is my hope that this subcommittee will
find a process to ensure that all stakeholders have the opportunity
to see their concerns reflected in a final bill. I continue to be com-
mitted to fulfilling this need, and I intend to work with my col-
leagues in creating reform that industry, consumers, environmental
and public health groups desperately want and need. And you, Mr.
Chairman, I commend you for your legislation and for the hearings.
I thank you. These are questions that have got to be answered if
we are proceeding in the proper way on this. This is a piece of leg-
islation that has sat around, and I think will probably sit around
until hell freezes over if something is not done about it. So thank
you for your leadership.

Mr. SHIMKUS. I thank my colleague. And the Chair now recog-
nizes the gentleman from West Virginia, Mr. McKinley, for 5 min-
utes.

Mr. McKINLEY. Thank you, Mr. Chairman. Let me just begin by
applauding you. Your line of questioning at the beginning of this
hearing was—they were right on. You were able to demonstrate
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that there has been progress made with it. And I appreciate that.
I think they were very good questions with that.

I am just curious, Mr. Jones, Mr. Tonko has said that this cur-
rent draft weakens current law. I heard Mr. Waxman say that it
doesn’t protect public health. I heard him them go on to say that
it may even be—chemicals may be contributing to the rate of au-
tism in this country. Do you agree with all those three statements?

Mr. JONES. We have been trying to evaluate——

Mr. McKINLEY. Let us take it—yes or no?

Mr. JONES. We have been trying to evaluate this and other forms
of legislation——

Mr. McKINLEY. Yes or no, please. Do you agree with it that it
is—it weakens current law?

Mr. JoONES. I don’t think I would take an opinion on that.

Mr. McKINLEY. OK. Does it—has it weakened public safety, pub-
lic health?

Mr. JoONES. It does not advance public health in the way that we
think it

Mr. McKINLEY. Does it have a link to autism?

Mr. JONES. One of the problems that we have in the chemical
space is that because there’s not been enough data generated, it is
hard to make statements with respect to issues like that.

Mr. McKINLEY. I have heard—and I am just curious. If it does
any of those three, who is responsible for that? Is it the industry?
Is—are we developing a profile across America? Is that what is try-
ing to come out of this Congress is the chemical industry is trying
to weaken existing law? It wants to increase autism? It wants to
increase—decrease public health? Is that what you see in an over-
view of 30,000 feet what this bill does?

Mr. JONES. I see an honest effort on the part of a lot of people
to make improvements, and I see disagreements amongst stake-
holders as to whether or not it is

Mr. MCKINLEY. But if the threat continues to be that it is doing
these and other things, you are saying about safety and new chemi-
cals, if it has—are we—I want to make sure I understand your tes-
timony and those from the other side of the aisle. That this is the
chemical industry itself is causing these problems? Because if it is
not the chemical industry, then it is our staff is writing these
things to decrease public safety and public health and weaken the
current law? Who has got the—who wrote the words to make it
negative?

Mr. JONES. You know, I am on the outside here. And I am not
holding the pen. And I can’t speak to the motivations, nor do I
choose to try to understand really the motivations.

Mr. McKINLEY. Do you really think the chemical industry is try-
ing to hurt the public health?

Mr. JONES. No, I don’t.
| M)r. MCcKINLEY. OK. Do you think it is trying to weaken current
aw?

Mr. JONES. You know, I think those are questions for the chem-
ical industry who are coming up right behind me. I

Mr. McKINLEY. No. I know it is your opinion. [—maybe we will
ask them later. But do you really think they want to weaken cur-
rent law?




32

Mr. JONES. Again, I don’t

Mr. McKINLEY. Yes or no?

Mr. JONES. I have been in this game for quite a long time, and
I don’t attempt to understand all of the motivations behind all of
the players. I try to evaluate what the facts are in front of me and
make informed decisions based on that.

Mr. McKINLEY. Do you really think that the rate of autism is
going to be affected by this TSCA reform legislation?

Mr. JoNES. I think that if we had better health and safety data
we would be making more informed and protective decisions
around chemical safety in the United States.

Mr. McKINLEY. I would be curious to see—my grandson’s autis-
tic. And in a number of meetings and discussions we have had with
doctors about this, they have never talked about the chemical in-
dustry being behind this. I just wonder perhaps if this is just one
more scare tactic to try to cause consternation and confusion in our
economy right now, because we have not heard that. So this was
the first time I have heard that today. And shame on people if they
are using a scare tactic to try to get something, because I think
this committee has done a yeoman’s job in trying to correct the
problems. And I don’t think it is the chemical industry that is try-
ing to weaken any of these provisions. I think there is another
agenda out there. And I would sure like to understand. I hope that
you will be able to submit something to explain why people think
thei{ chemical industry wants to put the health of this Nation at
risk.

Mr. JONES. I could only speak to what the administration’s at-
tempting to achieve, which is to strengthen the chemical safety
laws in the United States.

Mr. McKINLEY. Thank you. I yield back my time.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from New Jersey, Mr. Pallone, for 5
minutes.

Mr. PALLONE. Thank you, Mr. Chairman. Over the last few
months, my staff has been at the table with your staff to discuss
the draft Chemicals in Commerce Act and work towards the com-
promise bill. Changes have been made since the initial draft. But,
unfortunately, the version before us today does not reflect sufficient
input from Democratic members, including myself.

At the last TSCA hearing on March 12, every witness in attend-
ance stated the chemicals in commerce should be held to a risk-
based standard without consideration of cost. But, unfortunately,
the draft before us does not meet that standard. Further, vulner-
able populations are not sufficiently protected under the risk man-
agement standard in the draft.

So, Mr. Chairman, obviously reforming TSCA is crucial to pro-
tecting Americans from unsafe chemicals, and I am disappointed in
the current draft before us today. And I would simply ask that be-
fore the subcommittee moves to markup this bill that you work to
address the concerns raised by myself and other Democratic mem-
bers.

I had—

Mr. SHIMKUS. Would the gentleman yield for one second?

Mr. PALLONE. Oh, certainly. Sure.
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Mr. SHIMKUS. And I would ask that my friends on the other side
start sharing some language with us, which we have been asking
for for probably six weeks.

Mr. PALLONE. OK. Thank you. Let me ask some questions of Mr.
Jones.

The Toxic Substances Control Act requires that when EPA needs
to regulate a chemical, it must use the least burdensome option.
And this least burdensome requirement is widely recognized as one
of the biggest obstacles to effective implementation of TSCA. Since
EPA’s failed attempt to regulate asbestos in the corrosion proof fit-
tings decision, EPA has been saddled with performing time and re-
source intensive cost-benefit analysis on every potential alter-
native, not just as on a regulatory control option selected. So, Mr.
Jones, you referred to this problem as paralysis by analysis in the
past. Is this a problem that should be addressed in TSCA reform?

Mr. JONES. It absolutely is a problem that should be addressed
in TSCA reform.

Mr. PALLONE. Now, the draft removes the language least burden-
some, but replaces it with a new requirement for cost effectiveness.
So in your assessment, does this draft risk recreating the problems
of the least burdensome requirement with this new cost effective-
ness requirement?

Mr. JoNES. Thanks, Congressman. I think it would be important
in legislation to be clear about how expansive the cost effective
analysis would need to be. What we would be worried about is that
a court would decide that all 12 or so options of risk management
had to be evaluated for us to be able to say that the one we se-
lected was cost effective. Another reading would be as long as we
have looked at a couple of options that that bound the options that
we would have achieved the cost effective. Cost effective is a rel-
ative term inherently. So I think it would be useful to have clarity
on that point so that we don’t have the same kind of paralysis by
analysis that least burdensome created.

Mr. PALLONE. Well, would the EPA be able to act move effec-
tively, but still adequately, considering the effects of its actions if
this cost effective requirement were to be deleted?

Mr. JONES. That would be a way to achieve that objective.

Mr. PALLONE. All right. The bill also establishes a new require-
ment that when EPA decides to limit the use of a chemical for a
specific use, the Agency has to determine that alternatives are
technically and economically feasible. And this puts EPA in the po-
sition of having to project market innovation, rather than relying
on the market to develop safer alternatives as necessary. So do you
have concerns about that requirement?

Mr. JONES. I think that you are right that that has—there is an
anti-innovation aspect of that that we have seen over and over
again in many, many different contexts, the ability of the American
industry to innovate things that may not have been available at
any given time. And our ability to predict that is very limited.

Mr. PALLONE. So, Mr. Jones, when you look at the provisions we
just discussed, are you concerned that they could have the effect of
protecting the market position of dangerous chemicals and articles,
rather than spurring innovation?

Mr. JONES. Yes.
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Mr. PALLONE. Yes. OK. Well, as I had previously mentioned, I
think they should be removed from the draft to enable the EPA to
act and to encourage innovation. Those are my questions. Thank
you, Mr. Chairman.

Mr. SHIMKUS. I thank my colleague. The Chair now recognizes
the gentleman from Pennsylvania, Mr. Pitts, for 5 minutes.

Mr. Prrrs. Thank you, Mr. Chairman. Mr. Jones, are you famil-
iar with Canada’s approach when it prioritized 23,000 chemicals on
its domestic substances list several years ago?

Mr. JONES. I have some familiarity with the Canadian approach.
Yes.

Mr. PirTs. Well, after Canada completed its prioritization, it set
aside approximately 19,000 chemicals as essentially low priority.
Canada does not intend to conduct risk assessment on those sub-
stances, unless new information indicated a need to reevaluate that
approach. Does the April draft provide the Agency authority to
similarly review chemical substances in U.S. commerce and iden-
tify substances that may not warrant a reevaluation?

Mr. JONES. It does. I would not be able to speak to the standard
that Canada used to call something a lower priority versus the
standard that has been in the discussion draft, because we have
just not—we have not thought about it in that context.

Mr. PrrTs. Well

Mr. JONES. But we would be able to set priorities.

Mr. PitTs. Well, in the proposed assessment of grandfathered
chemicals, do you believe some form of prioritization would be key?

Mr. JONES. I think it is very important.

Mr. PrrTs. Yes. Now, your prepared statement seems to suggest
that you want a registration and licensing program under TSCA for
new chemicals, do I understand you correctly?

Mr. JONES. No, I don’t. I just think it is important for the Agen-
cy, before a chemical moves to the market, to speak to its safety.

Mr. PrtTS. Do you believe that EPA will be able to make screen-
ing level priority determinations for most existing chemicals based
on information that is currently available to the Agency?

Mr. JONES. I believe that there are enough existing chemicals
that, for the first probably dozen years, we will be able to focus our
work on those chemicals for which we can make such determina-
tions. And then I think we will need to be in the mode of data gath-
ering for chemicals that are not well characterized.

Mr. PrrTs. Do you think the Agency would have any difficulty
showing why available information on a chemical is insufficient for
priority setting or risk evaluations? And, hence, why new informa-
tion might be needed by the Agency for one of the regulatory pur-
poses outlined in Sections 4—Section 4(a)(1)?

Mr. JoNES. I think we would be able to do that. Yes.

Mr. PrrTs. In your testimony on November 13 before this sub-
committee, you testified that a necessary improvement to TSCA is
a mandatory program that gives the EPA the authority to review
the safety of existing chemicals. Does the April discussion draft in-
clude such a program?

Mr. JONES. It moves in that direction. What I think it is lacking
is a requirement the Agency set a certain number of high priorities
every year. Once a chemical is determined a high priority, we are
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then on a pace. We have 4 years to do a safety assessment, and
then 3 years after that to do risk management. But the Agency
could choose to have a very, very low number of chemicals set as
high priority. And thinking—creating something that creates that
constant forward motion with some robust number I think would
be important.

Mr. PiTTs. Is a 4-year deadline to complete risk evaluations, es-
tablished in Section 6, sufficient time for the Agency?

Mr. JONES. Yes, it is.

Mr. P1rTs. Does the April draft provide flexibility—enough flexi-
bility to take into account a range of considerations when chemicals
do not meet a safety standard, including children’s health, eco-
nomic costs, social benefits, equity concerns? Does that draft pro-
vide the flexibility to the Agency that you desire in Section 6?

Mr. JONES. I think it requires a determination that this cost-ben-
efit balancing we think will make it hard to be effective and is not
as health-protective as we would like it to be.

Mr. PrtTs. And does the discussion draft prohibit EPA from con-
sidering cost and benefits when making a risk evaluation on a
chemical substance?

Mr. JONES. It prohibits us in the risk evaluation phase, yes.

Mr. Prrrs. In the risk—yes. My time is up. Thank you, Mr.
Chairman.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from California, Mr. McNerney, for
5 minutes.

Mr. McNERNEY. Well, I thank the chairman. Mr. Jones, in your
testimony, you mentioned that the TSCA does not require the EPA
to conduct a review and determine the safety of existing chemicals?
You mentioned that the EPA—that the TSCA places burdensome
legal and procedural requirements on the EPA before the Agency
can request health and environmental effects on existing chemi-
cals?

Mr. JoNES. Correct.

Mr. MCNERNEY. So my question is, the Chemicals in Commerce
Act gives the EPA 90 days to develop a profile of a particular chem-
ical substance and a potential for exposure to humans and the en-
vironment. As of today, could the EPA meet this 90 day timeframe?

Mr. JONES. For new chemicals, we currently meet that timeframe
in the vast majority of chemicals we are looking at. New chemicals.

Mr. McNERNEY. OK. Thank you. Would asking companies to pro-
vide the EPA with a minimum data set assist the Agency in mak-
ing timely, informed determinations on these chemicals?

Mr. JoNES. We don’t believe a standardized minimum data set
is warranted for new chemicals. And—or for existing chemicals, for
that matter.

Mr. McNERNEY. Do you believe it would be beneficial for the
United States to use the European model as a template?

Mr. JONES. No, but I believe it would be beneficial to use the
data generated for purposes of the European model.

Mr. MCNERNEY. Oh.

Mr. JoNES. That would be very beneficial to chemical safety in
the United States.
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A 1V‘I?r. MCcNERNEY. Is that permitted in the Chemicals in Commerce
ct?

Mr. JONES. It is not prohibited. The—some of the problems that
we are dealing with relate to the way in which the European model
was created. And some of the agreements manufacturers who
joined consortia have with respect to when they can provide data.
But the U.S. law, I don’t believe can require another government
to give us something, or a company who doesn’t operate here to
give us something. So I think these are some issues that just need
to get worked through.

Mr. McNERNEY. Is there an opportunity in the Chemicals in
Commerce Act to do that?

Mr. JoNES. I think it is worth exploring.

Mr. McNERNEY. Thank you. We have heard from the GAO and
other stakeholders throughout this process that the EPA needs
more information and testing. But these so called scientific stand-
ards in the new draft simultaneously restrict the EPA’s testing au-
thority while establishing a mandatory duty to the EPA to consider
a prescriptive list of elements when evaluating studies and tests.
Mr. Jones, if enacted, would the scientific standards language pro-
vide additional opportunities for litigation, in your opinion?

Mr. JoNES. I think it would. I think it deserves some looking at
to make sure there aren’t—that I would expect—unintended con-
sequence.

Mr. MCNERNEY. Increased litigation could result in scientific
issues being resolved in the courtroom.

Mr. JoNES. That is correct.

Mr. McNERNEY. Are judges well-equipped to make decisions
about scientific issues?

Mr. JONES. I am not—I would prefer not to—I think in general,
they would prefer that they are made in agencies like the EPA.

Mr. McNERNEY. Right. So we should be concerned about putting
courts in the position of rendering judgments on scientific matters?

Mr. JONES. Yes.

Mr. McNERNEY. Thank you. Mr. Chairman, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Georgia, Mr. Gingrey, for 5
minutes.

Mr. GINGREY. Mr. Chairman, thank you. And, Administrator
Jones, I wanted to ask you a series of questions about fees and fee
structures. So all of these will be quick questions. And first of all,
how does the Agency—how does the EPA—currently collect user
fees under TSCA?

Mr. JoNES. We right now have authority to collect them only for
the pre-manufacture notices, the new chemicals. And it is a rel-
atively small amount of money, partly because that money goes di-
rectly to the Treasury. EPA does not get those fees right now, and
it is only for pre-manufacture notices.

Mr. GINGREY. Well, that leads to the second question. Does the
EPA anticipate that user fees would be additive or replacement for
some of your existing funds, as appropriated?

Mr. JONES. I believe if the Congress’ intent was that we move
quickly and do many chemicals that they would need to be additive
to our existing resources.
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Mr. GINGREY. What is your budget breakdown by category for the
individual sections of TSCA?

Mr. JONES. Funny you should ask that.

Mr. GINGREY. If that is going to take too long, I will just skip
down to the next

Mr. JoNES. I got it right here. Yes. So we spend about 16—just
under $17 million for new chemicals, about $28 million for existing
chemicals, and $12 million or thereabouts on the information sys-
tems that service both those.

Mr. GINGREY. So what is the EPA budget in both funding and
full-time equivalent for the chemical review under Section 5?

Mr. JONES. Ballpark, about $16.7 million.

Mr. GINGREY. I am sorry. How much?

Mr. JONES. Sixteen—just under 17 million, $16.7 million for Sec-
tion 5.

Mr. GINGREY. And what would the Agency expect the outlays to
be under the new TSCA Section 4 authority?

Mr. JONES. I am sorry. Could you ask that again?

Mr. GINGREY. What would the Agency expect the outlays to be
under the new TSCA Section 4 authority?

Mr. JONES. You know, we spend about $12 million now in data
gathering, but we have not costed out under the—you know, the
discussion draft what we would spend under that authority. Inter-
estingly, we would probably be getting more data. But it would be
cheaper to get it, because the orders are much cheaper to do than
rulemakings are.

Mr. GINGREY. How about Sections 6, 8 and 14?

Mr. JONES. So—and I have costs for what we are spending now
on Section 6 and the other existing chemicals programs. But we
have not costed out what it would be under the discussion draft.
But I—it does allow me to make some general ballpark estimates
of what a chemical under the provision would cost us.

Mr. GINGREY. Let me try this one, too. Evaluate, let us say, 20
chemicals per year. How much money and staff would you—do you
think you would need?

Mr. JoNES. I think early days where we are trying to work on
the more difficult ones first, because the higher priority ones would
be the more difficult ones

Mr. GINGREY. Sure.

Mr. JoNEs. I think about a million dollars per chemical, so $20
million. Over time, $20 million will go a lot farther than that as
the chemicals get easier to do. But at the beginning, I would say
20 chemicals——

Mr. GINGREY. Yes, that sort of leads to the rest of that question.
What would you need to evaluate 50 chemicals, 100 chemicals? And
is there an economy of scale?

Mr. JONES. There definitely would be—partly it would be more
efficient as we learned. And then there would be this other phe-
nomenon whereby the farther down we got with chemicals, they
would get easier to do. And so it would become cheaper per chem-
ical. That would take a little while to get to that point, but that
would certainly happen.
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Mr. GINGREY. And my final question for you, if the Agency got
new fee authority provided in the discussion draft, how would you
implement it?

Mr. JONES. That is an interesting question. In the other part of
my operation, which is the pesticides program, we have fee author-
ity. And the way it actually came about—and actually you have
some panelists on the next panel who participated in it—is the
stakeholders, the NGOs, and the industry actually came up with
the construct. It gets into very great detail, but that is what they
wanted. They wanted a lot of detail with respect to it. Whether
the—you had a scenario where stakeholders developed the fee
structure, or you gave EPA the authority—if we had the authority,
we would get together with the stakeholders to figure out how to
do something that was fair and equitable.

Mr. GINGREY. Mr. Jones, thank you. Mr. Chairman, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Texas, Mr. Green, for 5 min-
utes.

Mr. GREEN. Thank you, Mr. Chairman. And we have other com-
mittee hearings going on, so you are going to see us jumping
around and—but I want to thank both Chairman Shimkus and
Ranking Member Tonko for holding the hearing today on the up-
dated Chemicals in Commerce Act discussion draft. And I particu-
larly want to thank the Chair, and appreciate your patience and
leadership in working with us on the drafts. Ultimately, we want
to get to a bill. And, hopefully, we will get there. But I also want
to thank Assistant Administrator Jones and the witnesses on the
second panel for joining us.

Mr. Jones, I need just—some of these are yes or no. If enacted,
would the discussion draft—the latest one, as written—increase
EPA’s authority to protect human health and the environment from
harmful chemicals over current law? Would the second draft be
better than current law?

Mr. JONES. It has—there are marginal areas of improvement, as
particular data gathering authority.

Mr. GREEN. OK.

Mr. SHIMKUS. So, that is a “yes”?

Mr. JoNES. I would

Mr. SHIMKUS. This is important. It is a “yes” or “no”?

Mr. GREEN. What it means if it is a “yes,” we are going in the
right direction.

Mr. JONES. You are moving in the right direction.

Mr. GREEN. OK. Does the discussion draft provide EPA with full
and complete authority to obligate companies to provide toxicity
data?

Mr. JONES. Yes.

Mr. GREEN. OK. The discussion draft actually does that?

Mr. JONES. Yes.

Mr. GREEN. OK. Does the discussion draft provide the necessary
authorities to protect vulnerable populations such as children,
pregnant women and workers from harmful exposure to toxic
chemicals?

Mr. JONES. It requires us to include them in our safety evalua-
tions.
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Mr. GREEN. OK. Does the EPA currently look at the aggregate
exposure of chemicals today in meeting the current safety stand-
ard? If not, do you believe that the Agency should have that au-
thority to do so?

Mr. JONES. In the toxics program, we have just started doing
chemical assessments and have so far not aggregated all sources of
exposure. I think that that is the direction that we need to move
in though.

Mr. GREEN. OK. Do you know if the discussion draft has—ad-
dresses that?

Mr. JONES. I don’t believe it mandates that we aggregate all ex-
posures. But I will need to confirm that.

Mr. GREEN. OK. In the discussion draft, would information
claimed as confidential business information be allowed as evidence
in a court of law?

Mr. JONES. I can’t answer that question. Sorry, Congressman.

Mr. GREEN. OK. Would amending TSCA so it would have judicial
standard review found in the Administrative Procedures Act en-
hance the law’s protection of human health?

Mr. JONES. The substantial evidence I believe is the judicial
standard in the discussion draft.

Mr. GREEN. That is in the discussion draft. But if it was changed
to be similar to what the Administrative Procedures Act, would
that enhance the law’s or the discussion draft’s protection of
human health?

Mr. JONES. And I am not able to answer that question.

Mr. GREEN. OK. Has the Agency ever reconsidered exemptions
for chemicals regulated under Section 5 of current TSCA? And if
so, what chemicals, and would a status reconsideration—has the
Agency reconsidered exemptions for chemicals under Section 5?

Mr. JONES. We have added the number of exemptions under Sec-
tion 5.

Mr. GREEN. OK. So if chemicals—can you name those chemicals,
or give us a status of that reconsideration——

Mr. JONES. There would be categories of chemical—categories
that included exemptions over time.

Mr. GREEN. OK.

Mr. JONES. And we can describe what those categories are.

Mr. GREEN. In your testimony, you state that EPA should have
the flexibility to consider, among other things, equity concerns,
which—when making a risk management action. Could you explain
what you mean by equity concerns, and why are they important to
the administration—to the Agency?

Mr. JONES. So the benefits of decisions don’t always—aren’t al-
ways enjoyed equally across society. And just understanding where
those—where the benefits fall and where the costs fall so that we
have our eyes wide open when we are making decisions.

Mr. GREEN. OK. Well, Mr. Chairman, this is the first time I
think in a long time I have any time left. Does anybody on our side
need another half a minute or so? I yield back my time.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Ohio, Mr. Johnson, for 5 min-
utes.
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Mr. JOHNSON. Thank you, Mr. Chairman. Mr. Jones, I under-
stand that printed circuit board manufacturers recently met with
EPA officials to discuss TSCA reporting obligations on byproducts
sent for recycling.

Mr. JONES. Yes.

Mr. JOHNSON. Now, the good news is this meeting has been char-
acterized to me by those manufacturers as a constructive step in
addressing industry’s concerns that TSCA reporting on byproducts
is unnecessarily burdensome and complex. So I would simply like
to ask today for your commitment to continue working closely with
industry over the next month to determine how reporting on by-
products sent for recycling can be reduced or eliminated.

Mr. JoNES. I think we are going to—I know we are going to con-
tinue to have some discussions, both inside and with the manufac-
turers to get this to a better place. I don’t think it will be a place
that has absolutely no reporting, but the reporting may fall in a
completely different group than where it is at.

Mr. JOHNSON. Well, we are looking for commonsense. And I ap-
preciate it.

Mr. JONES. I agree with that.

Mr. JOHNSON. That is what I heard from the industry. So I ap-
preciate that. I fear that if EPA continues to seek information
through TSCA which duplicates reporting under other statutes and
therefore is of minimal regulatory value, byproducts manufacturers
who currently recycle may choose to landfill that waste in order to
avoid the regulatory burden and enforcement liability. You know,
we should do all that we can do encourage recycling of those sec-
ondary materials——

Mr. JONES. Yes.

Mr. JOHNSON [continuing]. Which are often rich in metals and
other valuable materials, by establishing sensible and non-overlap-
ping reporting regimens that minimize the burden on industry. It
ought to be a business friendly environment.

Mr. JONES. I think we can figure out a——

Mr. JOHNSON. I would very much like to work with you in con-
cert with manufacturers to more closely align TSCA reporting with
the goal of supporting byproducts recycling. While I believe this
committee is prepared to legislatively remedy this issue, I hope we
can all agree then that an administrative remedy is the preferred
short-term solution. So can I have your commitment to work with
the industry and our committee today to determine how this can
be resolved as quickly as possible?

Mr. JONES. Yes, you can.

Mr. JOHNSON. Well, those were easy questions, weren’t they?

Mr. JONES. They were.

Mr. JOHNSON. Good deal. All right. Thank you. Mr. Chairman, I
yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentlelady from Colorado, Ms. DeGette, for 5
minutes.

Ms. DEGETTE. Thank you very much, Mr. Chairman. And thank
you, Administrator Jones, for coming. You know, I have to say that
I—that there are members on both sides of the aisle, as you know,
who have been working together on trying to find consensus on this
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bill. And we have been meeting for quite some time, Mr. Green and
me and Mr. Tonko and the chairman and others. And we have
made a big investment of our time and effort into trying to untie
this very complicated knot. But I would agree that time is running
short. And I would also agree with what you said, Mr. Adminis-
trator, that this latest discussion draft is moving the ball forward
a little bit. But I still think we need to have some substantive
changes before we get to that sweet spot. And I also agree with the
chairman that I think at this point, the—this side of the aisle, my
side of the aisle needs to put some specific language forward. So,
Mr. Chairman and Mr. Tonko, I look forward to working with both
of you so that we can get some language that will help address the
concerns that we still have.

The one issue—I always try to not repeat what everybody else
said. And I think there is—but I do have concerns with some of the
other issues other members have raised. But something we haven’t
talked a lot about yet today is Section 14 of the discussion draft,
confidential information. Under the current law, if a company des-
ignates certain information as confidential business information,
the EPA has to shield that information from the public. And be-
cause company’s claims don’t have to require justification and there
is no penalty for over claiming, virtually everybody agrees there
has been a lot of misuse of this provision.

Now, in the proposed draft, this trend continues. There is no up-
front substantiation required for confidential business information,
except in this specific identity of a chemical. So this is what I want
to ask you about.

There is also a new restriction in the latest draft that places on
EPA’s ability to share the most critical piece of chemical informa-
tion, health and safety studies. While current law provides that
health and safety studies can never be claimed as CBI, the new
draft would allow companies to keep secret the identity of chemi-
cals implicated in a health and safety study. So that is what I want
to ask you about, Mr. Jones. Isn’t it true that the Agency has been
tightening its policies on CBI in an effort to increase transparency?

Mr. JoNES. That is correct.

Ms. DEGETTE. And in 2010, didn’t the Agency issue a policy that
it would generally deny confidentiality claims for the chemical
identities and health and safety studies?

Mr. JoNES. That is correct.

Ms. DEGETTE. And so the proposal we are examining today
would essentially overturn these 2010 reform efforts, is that cor-
rect?

Mr. JONES. Yes.

Ms. DEGETTE. Now, would that be consistent with the adminis-
tration’s principles on TSCA reform?

Mr. JONES. No, it wouldn’t.

Ms. DEGETTE. Now, what is the problem with in allowing compa-
nies to keep chemical identities secret in health and safety studies?

Mr. JONES. So although the public would have access to a toxi-
cological study, let us say a study on developmental effects or can-
cer reproductive effects, they wouldn’t be able to discern what
chemical was associated with the effect.
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Ms. DEGETTE. So they wouldn’t know what chemicals to avoid,
is that right?

Mr. JONES. They wouldn’t know what chemicals to avoid.

Ms. DEGETTE. Right. Now, we heard from others that a generic
name for a chemical is sufficient. Now, in your review, has that
been the case?

Mr. JONES. It can be, but it really is a function of how much in-
formation is conveyed in the generic name.

Ms. DEGETTE. OK. Now, the latest draft attempts to resolve the
problems with generic names by introducing a new term, unique
identifier, so that the administrator may disclose the maximum
amount of information about the chemical structure. Will this get
at the problem?

Mr. JONES. Well, a unique identifier is important, but it may—
you can have a unique identifier that actually doesn’t really tell the
public or anyone else about the key element of the structure that
they might be concerned about.

Ms. DEGETTE. OK. Now, are there cases where the only appro-
prif}?te unique identifier would be the actual identity of the chem-
ical?

Mr. JoNES. Well, you could just make up a name, and that would
be a unique identifier.

Ms. DEGETTE. I guess so. OK. So, Mr. Chairman, I think this is
one issue we can really continue to work on, because I think you
are trying to make some effort. But I think we need some more
work. And I look forward to continuing to participate in this effort.
And I yield back.

Mr. SHIMKUS. The gentlelady yields back her time. I thank her
for her questions. The Chair now recognizes the gentleman from
Louisiana, Dr. Cassidy.

Mr. Cassipy. Hey, sir. Whenever I go to a TSCA hearing, my
head always ends up being turned around, because it seems as if
people are disagreeing on things which should be common ground.
So let me kind of see if you can get my head turned on right. And
I don’t mean this to challenge, I just mean this to whatever. I read
on page 36 that—or beginning perhaps page 35—that you are sup-
posed to—the EPA would do a high-priority risk evaluation. And
among other things, determine the hazard. Hazard being, if you
will by definition, or risk—determine the risk, which is by defini-
tion hazard times exposure.

Mr. JONES. Um-hum.

Mr. Cassipy. OK. And then once determining that, going over to
maybe the next subsection, subsection C, there is a method by al-
most a graduated scale. You can say listen, it is a high risk, but
there is—so it is never—you are never going to be exposed under
these circumstances, so don’t worry about it. And you keep on kind
of working your way all the way to where there is a total ban. Now,
that seems the way it should work.

Mr. JONES. Um-hum.

Mr. CAssipy. Would you agree with that?

Mr. JONES. That we should be making risk-based determinations,
yes.

Mr. CAssiDY. And that there should be some latitude for EPA to
make a determination as to what is the potential exposure. If the
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potential exposure is nil, it sure may be a great hazard, but expo-
sure if nil so therefore we are OK with it.

Mr. JONES. Anything times zero is zero.

Mr. Cassipy. All the way up until oh, my gosh, we just need to
totally eradicate this from society?

Mr. JoNES. Correct.

Mr. CAssIDY. Now, that seems that mechanism is laid out here.
And it seems like that is what we should—that is the paradigm we
should be employing. Would you agree with that?

Mr. JONES. I think that the risk evaluation side is laid out that
way. When it gets to actually what EPA should do as it relates to
regulating, it no longer follows that paradigm but says the Agency
should look at the risks, compare them to the benefits, and only if
the benefits outweigh the risks should the Agency regulate. And
then there are some other things

Mr. CassIDY. If the benefit of regulation outweighs the risk?

Mr. JONES. The health benefits needs to outweigh the cost.

Mr. CAssIDY. So we had something that came up last year, and
it is the Safe Drinking Water Act bill. But it comes to mind where
apparently in a previous Congress, lead was not allowed in drink-
ing water except when it involved a bidet, toilet, or some other de-
vice, because the brass fittings there have a little bit of lead and
they have your bidet apparently really sealed tightly. But it didn’t
allow fire hydrants. And EPA put out a rule that they were not
going to allow the use or I guess the sale or manufacturing of fire
hydrants. Now, that is kind of like one of those death of common-
sense

Mr. JONES. Um-hum.

Mr. CASSIDY [continuing]. But EPA rightly said this is the stat-
ute. It doesn’t give us wiggle room. Now, in that case, wouldn’t it
have been nice to have a risk benefit analysis that would have said
really your exposure of drinking water from a fire hydrant or so
minimal, et cetera, we can waive this and not require literally an
act of Congress in order to preserve it. Is that a fair:

Mr. JoNES. Well, that is why the administration’s articulated a
view that the standard ought to be risk-based, but we should be
able to consider costs. Which in the scenario you described would
have allowed you that wiggle room to do something that, on the
face of it, it sound like it wasn’t the smart thing to do, which is
very different from actually being able to say I have monetized the
benefits and they numerically outweigh the monetization of the
costs. Which in a perfect world would make sense, but we rarely
have the kind of information that really can lead to accurate deci-
sionmaking in that context.

Mr. CAssiDY. But how else then do you do it?

Mr. JONES. If you are able to consider costs in your risk manage-
ment, you can make choices as to whether or not you think, as the
costs of achieving the ideal level of safety may be such that you
nillay not want to get to that level of safety but a little bit below
that

Mr. SHIMKUS. Would the gentleman yield?

Mr. CASSIDY. Yes.

Mr. SHIMKUS. Doesn’t the Presidential Executive Order require
you to do that anyway?
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Mr. JONES. The Executive Order requires us to do cost-benefit
analysis, but—and we do that even in statutes that are—have risk
only standards——

Mr. SHIMKUS. So it is not like a crisis of monumental proportions
that you do a cost-benefit analysis in evaluating risk?

Mr. JONES. No, but it matters in terms of ultimately the judicial
review that occurs, which the OMB requirement is irrelevant to the
judicial review. It is the statute that governs that.

Mr. SHIMKUS. I would yield back to my colleague. Thank you.

Mr. CassiDY. And I am sorry. I got all my pages—my staple
came off, and it is—and my staples are apart. But it did seem as
if there is a graduated way in which the EPA would be able to do
some sort of cost-benefit analysis and ultimately—and concluding
with the total banning of the substance. But I am hearing from you
that you either don’t want that authority or that you think you
should have the authority. What am I hearing?

Mr. JoNES. We don’t think that the decision framework should
be that you have to show that the benefits outweigh the costs, as
we don’t think that the information that we will generally have
available allows that balancing to be as accurate as people would
hope it would be.

Mr. Cassiny. I don’t think people are talking about scientific pre-
cision. I think they are talking about some sort of weighing of com-
monsense.

Mr. JoNES. Courts have generally found that if you can’t show
that the actual dollar value of the human health benefits aren’t lit-
erally bigger than the dollar value of the cost

Mr. CassiDY. Can I have a little bit—one extra question? So my
frustration is obviously this leads to where we are going to ban
something even though it costs a million dollars to ban it, and
there is only a buck of—if you totally discharge the responsibility
for coming up with such a thing—don’t want the authority, then
you actually come into a situation where there is the death of com-
monsense, where you really need to no longer sell fire hydrants be-
cause we can’t quantitate the relative exposure. Now, we can’t have
it both ways. We can’t say give you a little bit of wiggle room so
that we are not banning fire hydrants, and on the other hand say-
ing oh, my gosh, we don’t want that authority because we don’t
have the ability to pull off the analysis.

Mr. SHIMKUS. Gentleman

Mr. JoNES. Well, it is very different from saying I would like to
be able to consider costs, so I don’t do something like you just de-
scribed, versus I have to literally calculate the human health bene-
fits, which are nearly impossible to do most of the time. And I have
to show that that number is bigger than the cost, which is usually
easily able to calculate but often overestimated.

Mr. SHIMKUS. The gentleman’s time has far exceeded. And I
know—I hope you will come back for the second panel, which I
think we’ll have a further discussion on this. The Chair now recog-
nizes the gentlelady from California for 5 minutes.

Mrs. CaApps. Thank you, Mr. Chairman. And thank you, Mr.
Jones, for your testimony today, for being with us. Many stake-
holders have raised concerns about the need to protect vulnerable
populations in any modernized TSCA. It has been a point I have
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made in our previous hearings on this topic. I think it is absolutely
essential.

If we reform TSCA but fail to adequately protect children, preg-
nant women or seniors, we have really failed. As you know, vulner-
able populations include infants and children, the elderly, the dis-
abled, the workers and those living near chemical facilities. In
their 2009 report, Science and Decisions, the National Academies
of Science recommended that all vulnerable populations should re-
ceive special attentions at all stages of the risk assessment process.

In its current form, the discussion draft only examines poten-
tially exposed subpopulations when evaluating the risk of existing
chemicals. But the draft does not direct the EPA to protect any of
these risks when they are identified. It strikes me as a glaring
oversight.

Mr. Jones, you previously testified that a chemical should not be
able to pass the safety standard under reformed TSCA if it is dan-
gerous to a vulnerable population. But my understanding is that
this revised draft does not provide this guarantee. Instead, it uses
a cost-benefit standard to direct EPA to balance the health risks
to vulnerable subpopulations against the cost to the industry to
take protective action. Is it your opinion that this is an accurate
statement? Or if not, would you correct me?

Mr. JONES. The only modification I would make is that it is not
just the cost to the industry but any costs to society.

Mrs. Capps. OK.

Mr. JONES. Otherwise, I think your characterization is accurate.

Mrs. CApps. OK. So that means if we enact this proposal, we
couldn’t tell parents that the law always puts the health of their
children first, right?

Mr. JoNES. That is correct.

Mrs. CAPPS. Does the administration support this approach, or
does it think the law should require that children and vulnerable
populations are protected from toxic chemicals?

Mr. JONES. We prefer the latter.

Mrs. CAPPS. Mr. Chairman, this proposal doesn’t make sense to
me. For the last 40 years, we have had a law that does not ade-
quately protect children, seniors, and other vulnerable populations.
Why would we want to pass another law that simply continues that
failed approach? And I yield back.

Mr. SHIMKUS. The gentlelady yields back her time. Seeing no
other members present, we want to thank you—oh, no. I am sorry.
Mr. Bilirakis is now recognized from the State of Florida for 5 min-
utes.

Mr. BILIRAKIS. Thank you. Thank you, Mr. Chairman. The first
question, does this section of the April discussion draft improve the
Agency’s ability to require the submission of hazard and exposure
data and information by authorizing EPA to obtain it by rule, con-
sent agreement or issuing an Order?

Mr. JONES. Section 4 does that, yes.

Mr. BILIRAKIS. Say that again.

Mr. JONES. Section 4 does that, yes.

Mr. BILIRAKIS. Very good. Does the expansion of testing author-
ity to cover the chemical prioritization process provide the Agency
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sufficient flexibility to obtain additional information necessary to
take—to make decisions in priorities?

Mr. JONES. Yes, it does.

Mr. BILIRAKIS. OK. Thank you very much. I appreciate—thank
you. I yield back, Mr. Chairman.

Mr. SHIMKUS. The gentleman yields back.

Mr. ToNkKO. Mr. Chair?

Mr. SHIMKUS. The gentleman—for what purpose does the gen-
tleman ask recognition?

Mr. ToNko. Right. If T might, you have mentioned a number of
times that you would like to see language from our side of the
aisle. There seems to be an implication that somehow we have re-
fused to engage in the process. I just want to clarify the record.
After you released your discussion draft in March, our staff sat
down on a bipartisan basis to discuss it. Our staff identified 12
areas where we needed to have further discussion in order to reach
a bipartisan agreement. Staff discussed these issues. With many of
the issues, your staff informed our staff that changes would not be
possible. In other cases, I am told your staff expressed some recep-
tivity, but they did not want to work out language with us. Our
staff offered to go to legislative counsel with your staff to work to-
gether on the text, but that offer was refused. So if this is a mis-
understanding and you would like our staff to work out language
together, I would suggest we direct them to do so. We are happy
to engage, and I hope there is sufficient flexibility to address the
stakeholders’ concerns.

Mr. SHIMKUS. If the gentleman would yield?

Mr. ToNKo. I will yield.

Mr. SHIMKUS. Yes, this has been an interesting process for me
in that we have worked diligently with members, with staff, with
full committee staff, sometimes with individual staffs at other
times. We continue to have asked for language. We have not re-
ceived language. We can go through this process of junior high, he
said what to who and who is talking to who, and why aren’t they
doing this to the other person? I am telling you, it is a tad frus-
trating. All we are trying to do is drop a draft of a bill. We have
accepted language. We have moved the process forward. We want
to continue to do that. We hope that you will work with us in that
process. But there is a time when members need to talk to mem-
bers. And with all due respect to our staff who are very, very
smart, if there is a problem with this process, then you can walk
down the hall. You can pick up the phone. We can meet with our
staff together, which we have done with some members. So we are
moving forward. We appreciate the help and support. And if there
has been frustration, it is just this is a very difficult process. Many
of us are not lawyers. And this thing has not been revised since
I was in high school. We can do better, and that is all we are trying
to do.

Mr. ToNkO. Right. And all I am asking is that if there is a re-
quest to have us sit down and work out language, let us come to
the table together and get that done. This is much more serious
than junior high. And if the request for language is made, let us
come to the common table. They did not—as I am told, there was
not a receptivity to work out language with us. And I am just ask-
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ing that we come to the table, get that done, because time is fleet-
ing.

Mr. SHIMKUS. All I have said, I have asked for language for two
months from the minority staff and have not received any lan-
guage.

Mr. Tonko. OK.

Mr. SHIMKUS. So——

Mr. Tonko. I was told that that was not the case. So let us meet
at the table and produce the language.

Mr. SHIMKUS. That is the case. And I want to again thank Mr.
Jones for his time. This is a difficult process. We appreciate your
testimony, long. And you can see the members were well prepared
by directed comments, directly to the draft bill. We appreciate your
forthright answers. We know it is not done. It is not perfect. We
encourage you and ask you to continue to be involved and engaged
in this process, because we can get to a better product by working
together. So with that, we would like to dismiss you and we would
like to ask for the second panel to sit down.

I think we are going to hire Mr. Dooley to be a good staffer. He
knows the ropes. If we can get the door closed? Again, we want to
thank you. Hopefully you have found the first panel interesting,
educational, enlightening. And we do appreciate you coming for
this second panel. In the sake of time, we want to continue to go
forward.

I will introduce everybody first and then call you individually for
your opening statements. I think that is, for me, the most expedi-
tious way of—from my left to right, we are joined by the Honorable
Cal Dooley, President and CEO of American Chemistry Counsel,
former colleague, great friend. And we appreciate you being here.

Dr. Beth Bosley, President, Boron Specialties, on behalf of the
Society of Chemical Manufacturers and Affiliates. Again, thank you
for being here.

Mr. Mark Greenwood, Principal of Greenwood Environmental
Counsel. Sir, welcome. You have testified before. So we—good to
see you again.

Dr. Len Sauers, Vice President of Global Sustainability for Proc-
tor & Gamble Company. Again, another familiar face.

Mr. Steven Goldberg, Vice President and Associate General
Counsel, Regulatory & Government Affairs for BASF. You have
also been here before.

Mr. Andy Igrejas

Mr. IGREJAS. Igrejas.

Mr. SHIMKUS. Igrejas. Oh, you are over there? OK. We have got
our things mixed up—National Campaign Director of Safer Chemi-
cals, Healthy Families. Another familiar face.

And the Honorable Michael Moore on behalf of the National Con-
ference of State Legislators. Sir, welcome. So we will start with Mr.
Dooley. Your full statement is in the record. You are recognized for
5 minutes. And thank you for coming.
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STATEMENTS OF CALVIN DOOLEY, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, AMERICAN CHEMISTRY COUNCIL; BETH
BOSLEY, PRESIDENT, BORON SPECIALTIES, LLC, ON BEHALF
OF THE SOCIETY OF CHEMICAL MANUFACTURERS AND AF-
FILIATES; MARK GREENWOOD, PRINCIPAL, GREENWOOD EN-
VIRONMENTAL COUNSEL, PLLC; LEN SAUERS, VICE PRESI-
DENT, GLOBAL SUSTAINABILITY, PRODUCT SAFETY AND
REGULATORY AFFAIRS, THE PROCTOR & GAMBLE COM-
PANY; STEVEN J. GOLDBERG, VICE PRESIDENT AND ASSO-
CIATE GENERAL COUNSEL, REGULATORY AND GOVERN-
MENT AFFAIRS, BASF CORPORATION; MICHAEL MOORE, ON
BEHALF OF THE NATIONAL CONFERENCE OF STATE LEGIS-
LATURES; AND ANDY IGREJAS, DIRECTOR, SAFER CHEMI-
CALS, HEALTHY FAMILIES

STATEMENT OF CALVIN DOOLEY

Mr. DooLEY. Thank you, Chairman Shimkus and Ranking Mem-
ber Tonko. Thank you for the opportunity to testify about the latest
draft of the Chemicals in Commerce Act. The ACC greatly appre-
ciates the time and effort that you and your staff have devoted to
his critical issue. And we believe this draft addresses key issues
and questions that have been raised by a variety of stakeholders,
and questions that have been raised by a number of members of
this committee at the February 27 hearing on the previous draft.

You know, I think if you look at some of the modifications in this
draft, they responded to some of the concerns that Member Tonko
offered about the preemption of State laws. This draft provides for
a robust national chemical regulatory program, while also main-
taining abilities of States to protect their citizens when EPA has
not acted.

Unlike the earlier draft, a low priority designation of a chemical
by EPA will no longer preempt existing State laws. Only a final
EPA decision after a risk evaluation of a high-priority chemical will
preempt a State regulation or law.

And, Congressman DeGette, you asked about EPA’s testing au-
thority. This draft greatly strengthens the EPA’s ability to demand
more data by allowing EPA the demand further testing for pur-
poses of prioritization. And this is also a major change from the
earlier version.

Our colleague, Congressman Green, asked about TSCA’s safety
standards should be based solely on health and exposure. And this
draft clarifies that only hazard use and exposure considerations
may be applied to determine the risk associated with an intended
use of chemical. Cost benefit considerations are only considered in
the risk management phase of the regulation.

And, Congressman Capps, who has a great concern about vulner-
able subpopulations, this draft explicitly requires EPA to consider
exposures to infants, children, pregnant women, workers and the
elderly during the prioritization process and throughout the risk
evaluations.

And Congressman Pallone has asked about TSCA’s current re-
quirement to apply the least burdensome option. He mentioned
that in his questions earlier today. This draft eliminates the least
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burdensome requirements, enhancing EPA’s ability to efficiently
and effectively impose regulations on chemicals.

This legislation—or draft legislation provides a national ap-
proach to ensure the safety of chemicals in commerce. It empowers
EPA to evaluate the risks associated with the exposure to a chem-
ical, to determine if the cost—or the risk of exposure can be safely
managed, and to also assess whether the cost and benefits of the
restrictions on the use of a chemical are in the interest of con-
sumers.

I think it is instructed to see how the CICA could apply to the
use of this fluorescent—CFL fluorescent light bulb. This light bulb
uses about a quarter of the energy and lasts about 10 times as long
as a traditional light bulb. But, you know, widespread adoption of
CFL’s are helping to reduce energy demand, reduce carbon emis-
sions and are reducing energy costs for consumers. But there is a
small amount of mercury that is required to make these highly effi-
cient bulbs effective. Under CICA, EPA would certainly find mer-
cury to be a high-priority chemical based on hazard. EPA then
would conduct a risk evaluation as to determine whether mercury
used in this CFL posed a significant risk. Finding that EPA would
next consider whether the exposure to mercury in this bulb could
be managed to protect against an unreasonable risk of harm to
human health and the environment. In EPA’s development of regu-
lations on the use of mercury in this bulb, they would consider the
cost and benefits of allowing mercury to be used, and whether
there were alternatives. This approach is a compelling from a pub-
lic policy perspective as EPA would be ensuring the risk of expo-
sure to mercury was acceptable in this bulb, while encouraging the
development of a product that has significant societal and environ-
mental benefits. This example of the CFL bulb also demonstrates
why preemption provisions of CICA are sound public policy.

Unfortunately, many State regulatory programs are based solely
on whether a chemical can cause harm in any circumstance. This
means that if a State—my home State of California decided to im-
pose a blanket ban on the use of mercury, CFLs could not be sold
there. This would have a significant negative consequences, and
innovators and companies throughout the country would be reluc-
tant to invest in the development and manufactured of advanced
products such as this bulb if it was banned in what is the fifth
largest economy in the world.

The current draft of the Chemicals in Commerce Act is a positive
contribution to reforming TSCA, and we believe it provides a road-
map to legislation that the American Chemistry Counsel can
strongly support.

[The prepared statement of Mr. Dooley follows:]
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Summary of Major Points
In Testimony of the Honorable Cal Dooley, President and CEO
American Chemistry Council
Submitted for the Legislative Hearing on the April 22, 2014 Discussion Draft
Cited as the Chemicals in Commerce Act

The American Chemistry Council (ACC) supports efforts to reform TSCA’s federal chemical regulatory
system to give Americans greater confidence in the safety of chemicals. The April 22 discussion draft of
the Chemicals in Commerce Act (CICA) would modernize TSCA in a sensible way that focuses on those
elements of TSCA most in need of improvement. Overall, the CICA discussion draft is an appropriate
step forward in TSCA reform.

The CICA discussion draft takes a creative approach to address the TSCA safety standard issue. It makes
clear that EPA’s risk evaluations of high priority chemicals will be based strictly on a science based
finding of significant risk of harm to human health or the environment, Economic cost and benefit would
be considered only in EPA’s determination of what regulation is needed to manage that risk.

The changes to the TSCA new chemicals and SNUR programs will contribute to greater efficiencies and
protections in the chemical regulatory framework, while still allowing industry the opportunity to bring
new innovations to market quickly and efficiently.

The discussion draft’s inclusion of appropriate deadlines for EPA decisions wil strengthen the public’s
confidence in EPA’s safety assessment and regulatory process.

The discussion draft’s requirement for EPA to prioritize existing chemicals for risk evaluations based on
consideration of a chemical’s hazards, uses and exposures, including to potentially exposed
subpopulations, will ensure EPA applies resources to the highest priorities.

The improvements to the testing provisions of TSCA will reduce EPA’s current regulatory burdens when
new information is needed because available information is insufficient. The expansion of EPA authority
to mandate testing for prioritization purposes is a significant change that ACC can support.

The CICA’s data protection provisions are balanced and will go a long way to improving the justification
for and protection of CBI.

Improvements to TSCA’s preemption provisions should foster a robust, national chemical regulatory
system,
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Introduction

My name is Cal Dooley. I am President and CEO of the American Chemistry Council,
the national trade association representing chemical manufacturers in the United States. [ am
testifying today on behalf of the ACC, and our member companies, who employ nearly
800,000 men and women.

ACC represents the leading companies engaged in the business of chemistry. ACC
members apply the science of chemistry to make innovative products and services that make
people's lives better, healthier and safer. ACC is committed to improved environmental, health
and safety performance through Responsible Care®, common sense advocacy designed to
address major public policy issues, and health and environmental research and product testing.
The U.S. business of chemistry is a $770 billion enterprise and a key element of the nation's
economy. It is one of the nation's largest exporters, accounting for 12 percent of all U.S. exports.
Chemistry companies are among the largest investors in research and development, and rely

heavily on the Toxic Substances Control Act (TSCA) to help bring their innovations to market.

TSCA Modernization is Required to Protect Health and the Environment and America’s
Competitive Edge.

The American chemical industry is a major source of innovation and economic growth in
the U.S. In fact, over 25% of the US GDP is derived from industries that depend on chemicals.
TSCA is the major US law governing the reporting, testing and regulation of chemicals in
commerce. It's as much a law governing the commerce of chemicals as it is about protecting
health and the environment from exposure to chemicals.

The chemical industry takes very seriously its responsibility to manufacture products

that can be used safely. There have been many advances in our understanding about chemicals,
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about science and technology, our health and our environment in the 35+ years in which TSCA
has been in place. Over time, however, public confidence has eroded in the safety of chemicals
and in the federal government’s regulation of the production and use of chemicals. As a result,
ACC strongly supports efforts to reform TSCA's federal chemical regulatory system to give
Americans greater confidence in the safety of chemicals.

Safety has always been a top priority of our member companies, as evidenced by ACC's
25 year old Responsible Care® program - a health, safety and security performance initiative
that's a requirement of ACC membership. One of the program’s most recent enhanccments was
the addition of a Product Safety Code, to update the program’s Product Stewardship
management system. The Product Safety Code is an industry complement to an effective and
reliable chemical regulatory system achievable through TSCA Reform.

Five years ago ACC released its Ten Principles for Modernizing TSCA. These
principles create a gencral outline for a modern chemical regulatory system that will protect
public health and the environment, while preserving the ability of American chemical
companies to continue to drive innovation, grow jobs, and compete in the global marketplace.
Since 2009, ACC has engaged in constructive efforts to develop and promote a TSCA reform
proposal that would put consumer health and safety first, while ensuring that the U.S. is the best
place in the world to innovate.

in May of last year the first ever bipartisan bill on TSCA reform, the Chemical Safety
Improvement Act (CSIA, S. 1009) was introduced in the Senate. ACC believes S. 1009 holds
great promise for achieving meaningful and balanced TSCA reform. The legislation calls for a
rigorous chemical regulatory framework that is consistent with the ACC's Ten Principles of

TSCA Modernization.

el
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The April 22 discussion draft before this committee today, the Chemicals in Commerce
Act (CICA), holds similar promise. It would modernize TSCA in a sensible way that focuses on
those elements of TSCA most in need of improvement. It includes a systematic process by which
EPA would prioritize existing chemicals in commerce, conduct risk evaluations of high priority
chemicals using science and improved regulatory tools, and impose risk management restrictions
as necessary. The CICA will go a long way to making chemical regulation in the US both more
effective and efficient. Under the revised discussion draft, EPA, the American public and
American manufacturers would have the information they need to make well informed decisions
about chemicals in commerce.

Key elements of the April 22 discussion draft would improve TSCA’s approach to

chemicals management.

TSCA Reform Should Appropriately Expand EPA’s Authority to Mandate Testing
(Section 4)

Like the Senate bipartisan bill, the CICA April 22 discussion draft fixes the “Catch 227
testing requirements of current TSCA. The CICA replaces TSCA’s current findings requirement
with provisions allowing EPA to require new testing or exposure information if needed for
certain specified purposes (subsections 4(a)(1), (3) and (6)). Testing can be required for
priority designation purposes
risk evaluations
restrictions imposed on new chemicals;

regulation of exports;
implementation of other Federal laws, (See subsections 4(a)(1)(A-E)).

The CICA also allows EPA to use rules, consent agreements or orders to require the

development of new information. (Section 4(a)(2)).
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ACC supports these improvements to the testing provisions of TSCA. They will reduce EPA’s
current regulatory burdens when new information is needed because available information is

insufficient for the specific purposes described in this section.

TSCA Reform Must Include a Workable Safety Standard (Sections 5 and 6)

TSCA chemicals can have hundreds of different industrial, commercial or consumer
uses. Unlike pesticides or pharmaceuticals, industrial chemicals are not intended to be
biologically active, and the standard by which decisions on safety are made should be
appropriately different. The TSCA safety standard must not only be protective of health and the
environment, it must also be workable when applied to the multitude of TSCA chemical uses.

ACC believes that TSCA reform must help assure that chemicals are safe for their
intended uses. This means safety is not just a matter of a chemical's hazard profile; it is also a
question of how a chemical is used and the exposures and risks that result from that use. The
safety of TSCA chemicals should be determined by integrating hazard, use and exposure
information in the risk evaluations for determining safety.

There is no definition of “‘safety standard™ in the revised discussion draft. Instead, the
discussion draft applies slightly different approaches to new chemical and existing chemicals
and addresses concerns raised about the “unreasonable risk” safety standard in the Feb. 27
discussion draft. This approach recognizes that EPA’s evaluation of new chemicals differs from
its review of existing chemicals for important reasons. This approach also addresses one of the
major criticisms of TSCA related to cost and benefit considerations in the Agency’s review of
chemical risk.

For new chemicals, EPA must determine whether the substance “may present an

unreasonable risk of harm to human health or the environment,” or that the new chemical does
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not warrant regulation before it is introduced into commerce. This approach largely reflects
EPA’s practice today with respect to new chemicals, a practice which has enabled innovation in
chemistry to flourish in the U.S.

The standard for evaluating the risk of existing chemicals is expressed in the subsection
6(bY(){AY’s high priority risk evaluation provision. EPA must conduct a risk evaluation to
determine whether an existing, high priority chemical “presents or will present, in the absence of
regulation under subsection (c¢), a significant risk of harm to human health or the environment
under its intended conditions of use.”

Existing chemicals that EPA determines do or will present a significant risk must then be
regulated by EPA. These regulatory restrictions must meet a second standard, expressed in
subsection 6(c)(1) as “necessary to protect adequately against an unreasonable risk of harm to
human health or the environment from the chemical substance under its intended conditions of
use.”

The CICA’s risk evaluation standard differs from TSCA’s “unreasonable risk” standard
in two very important ways. First, the draft makes clear that cost and benefit considerations
would apply only after EPA makes determination of significant risk based strictly on the science.
Second, it must be applied under the chemical’s intended conditions of use. This statutorily
imposed bifurcation of EPA’s decision-making is very different from Section 6 of TSCA today.
ACC believes this approach is very similar in effect to the bipartisan Senate bill's (S. 1009)
articulation of the safety standard.

ACC commends the creative approach taken in the revised discussion draft to address the
TSCA safety standard issue in a way that makes clear that economic cost and benefir

considerations apply only in EPA’s determination of what regulation is needed to manage
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that risk. ACC'’s TSCA reform principles make clear our support for risk determinations based
solely on health and environmental considerations. Both the revised discussion draft and S.
1609 achieve that objective.

TSCA Reform should Retain Essential Flements of the Existing New Chemicals Program
(Section 5)

TSCA's new chemical program has made a significant contribution to innovation in

products and technologies in the US. There is broad agreement among many stakeholders -
including former EPA officials - that TSCA's new chemicals program today provides a science-
based, tailored, and timely regulatory review of new chemicals before they can be
manufactured.

The CICA discussion draft streamlines the regulatory requirements of EPA's current
new chemicals program and aligns it effectively with improvements being made to other
sections of TSCA. The CICA also codifies the new chemical program’s current, effective
regulatory practices. Just as EPA does today, under the CICA the Agency may request
additional information needed either for its new chemical review or for its determination about
the new chemical. The CICA also appropriately recognizes that new chemical reviews are most
often conducted on the basis of scientifically robust models, structure activity and read-across
information, rather than on actual test data. These tools have proven their value in the 35+ years
of TSCA, are scientifically reliable, and protective. Under the CICA, once on the market, new
chemicals would still be subject to the prioritization screening process in subsection 6{a), and
potentially, to subsection 6(b) risk evaluations and subsection 6(c) regulations.

With respect to EPA’s significant new use rule (SNUR) authority, the CICA clarifies the
considerations for determining whether a use is a significant new use and further clarifies

EPA’s authority to regulate use of chemicals as part of an article (Section 5(a)(2) and 3(a)(3)).
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Until recently, articles were largely exempt from TSCA regulation. This is an area, however, of
increasing EPA interest. Appropriately, the CICA proposes workable criteria for regulation of
chemicals in articles.

In ACC's opihinn, the changes to the TSCA new chemicals and SNUR programs will
contribute to greater efficiencies and protections in the chemical regulatory framework, while
still allowing the industry the opportunity to bring new innovations to market quickly and
efficiently.

ISCA Reform Should Ensure EPA Applies Resources to the Highest Priorities (Section
6(a)

ACC has long held that EPA should systematically prioritize existing chemicals in
commerce for evaluation under TSCA, based on available information about their hazards,
uses and exposures, so that resources (both EPA’s and industry’s) could be focused on
chemicals of highest concern. Section 6(a)(1} of the CICA would require EPA to establish a
risk-based process for obtaining available information and designating chemicals as high or
low priority. EPA must designate all active chemicals in commerce as soon as feasible.
Factors for assigning priorities would include consideration of a chemical’s uses and
exposures to potentially exposed subpopulations, defined as including infants, children,
pregnant women, workers and the elderly (Section 6{a)(4). Chemicals designated as high
priorities would be subject to risk evaluations.

The revised discussion draft at Section 6(b)(2) also allows EPA to conduct risk
evaluations of chemicals not designated as high priorities and determine at any time that they

will not present a significant risk of harm under one or more specific conditions of use. This
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provision effectively creates a third category of priorities that should promote efficiencies in
the overall chemical management framework of an amended TSCA.

There are several differences in how the discussion draft addresses prioritization as
compared to the Senate bill. For the most part, ACC does not think these differences are
significant. For example, the House discussion draft does not require EPA to establish a
prioritization process by rulemaking because it anticipates that the prioritization process may
need to be modified over time. The CICA provision does not speak directly about current
EPA priorities under its Work Plan Chemical program, but Section 28 of the discussion draft
preserves EPA’s authority and continues application of actions taken by the Agency under
TSCA before enactment of the CICA. In ACC’s view, it is clear that EPA can continue to
assess priority chemicals previously identified even as it develops a process for prioritizing
additional chemicals.

Unlike the Senate bill, the CICA discussion draft does not specify a particular role for
the States in prioritization. The extent of State regulation of a chemical, however, would be a
factor in designating a substance as a low priority under the discussion draft. ACC believes
that legislative history should make ctear that under the prioritization process States are able
to engage completely in the prioritization process.

Finally, in response to criticisms of the initial version of the discussion draft, the April
22 revised draft authorizes EPA to require companies to develop new hazard or exposure
information under Section 4 for prioritization purposes. (Sections 4(a)(1}(A) and 4(a)(3)).
ACC supports these requirements for prioritization of existing chemicals for risk
evaluations. The expansion of EPA authority to mandate testing for prioritization

purposes is a significant change that ACC can support as long as it is made clear that the
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provision does not confer broad authority to impose minimum data set requirements, and
is only applied by EPA on a case by case basis. As a general rule, EPA should be able fo
identify high and low priorities bused on available information on chemicals, as the
Agency has demonstrated in its existing Work Plan Chemicals program.

TSCA Reform Should Create Effective, Efficient Processes to Evaluate Risk, including
Appropriate Deadlines for Action (Section 6(b) and (c))

Subsection 6(b) of the revised draft requires EPA to determine whether a high priority
substance “presents or will present a significant risk of harm to human health or the
environment,” no later than 4 years after designation as a high priority. Science-based risk
assessment practices are at the heart of this provision. The discussion draft includes four factors
that EPA must consider when applying the standard for evaluating risk:

The nature of the risk
The likely impact of the risk on potentially exposed subpopulations

Whether harm has occurred under its intended conditions of use
The probability that harm will occur (Section 6(b)(3)(A)).

The discussion draft also makes very clear (Section 6(b)(3)(B)) that in the risk evaluation,
EPA may not consider economic costs and benefits of the intended uses of the chemical or of
reducing the exposure by rule under subsection (¢).

Under subsection 6(c) of the legislation, no later than 3 years after determining that a
substance presents or will present a significant risk, EPA must promulgate a rule with
restrictions that EPA determines are “necessary to protect adequately against an unreasonable
risk of harm to human health or the environment” from the chemical under its intended
conditions of use. The discussion draft lays out the broad range of restrictions EPA may apply
in these rules, including warnings, recordkeeping, and monitoring, as well as use specific,

quantity spectfic or broad bans/phase-outs.
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The discussion draft also addresses TSCA’s current requirement that EPA choose the
“least burdensome” restriction. In its place, the discussion draft requires that EPA determine
whether the restrictions are cost effective in ensuring a chemical will not result in an
unreasonable risk of harm, The subsection provides for a reasonable transition period to
implement restrictions. The revised draft also improves language in the February 27
discussion draft regarding EPA’s consideration of alternatives and addresses concerns raised
about the burdens on EPA that the earlier discussion draft language may have imposed. The
revised discussion draft makes clear that if prohibitions or substantial restrictions on specific
uses are being considered by EPA, EPA must determine whether technically and economically
feasible alternatives are “reasonably available™ as a substitute. This clarifies that the
discussion draft does not require EPA to take an exhaustive look at all possible regulatory
options or alternatives.
As noted earlier, the discussion draft’s inclusion of a “significant risk of harm” standard in
the subsection 6(b) risk evaluation provision and the fuctors to be considered make clear that
this standard is separate and distinct from both the TSCA “unreasonable risk” standard of
today as well as from the “unreasonable risk” standard in the next subsection 6{c). ACC
believes that appropriate deadlines for EPA decisions will strengthen the public’s confidence

in EPA’s safety assessment and regulatory process.

TSCA Reform Must Protect Confidential Business Information (Section 14)

The CICA discussion draft’s provisions on confidential business information largely
mirror those in the Senate bill. Section 14 presumes certain information as confidential but

requires upfront substantiation of claims for CBI protection even for the categories presumed to
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be entitled to protection. These provisions strike an appropriate balance between the public's
right to know health and safety effects information and industry's interest in protecting the
confidentiality of competitive information.

ACC supports the CICA data protection provisions because they are balanced and will go a

fong way to improving the justification for and protection of CBI.

TSCA Reform Should Foster a Robust, National Chemical Regulatory System (Section 17)

The discussion draft contains many of the same preemption provisions that are included
in the Senate bill, with certain important exceptions. For example, Section 17 of the CICA
discussion draft does not include language relating to the use of safety determinations in
evidence. The CICA would not preempt common law or statutory causes of action for civil
relief or criminal conduct (Section 17(c)). Under the CICA, EPA will be making many more
affirmative determinations about both existing and new chemicals than it does today, and it is
vital to efficient interstate commerce that EPA’s determinations create the basis for a robust,
uniform national system of chemical regulation.

The revised discussion draft modifies the Feb. 27 version to reduce the preemptive
impact of EPA’s low priority designations. The revised draft now clarifies that low priority
decisions by EPA do not preempt existing State law, and that future State law is preempted by a
low priority decision only to the extent that the State law regulates a chemical for the intended
conditions of use. (Section 17(a)(2)). In other words, like the Senate bill, preemption of State
regulation only occurs when EPA makes a decision, and even then the preemptive effect is only
to the extent of the decision, States can certainly engage EPA to identify high priority chemicals
for safety dgterminations and to provide EPA with State-specific use and exposure information

for these safety determinations and for any restrictions they believe are warranted. States can

12
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also petition EPA under the Administrative Procedure Act (APA) to allow the States to take
state-specific actions on TSCA chemicals.

ACC believes improvements to TSCA’s preemption provisions should appropriately put EPA
"in the driver's seat" in the regulation of chemicals that are manufactured, processed, used,
and distributed throughout interstate commerce. This in turn will help restore the public’s

confidence in the federal chemical regulatory regime.

The CICA Discussion Draft is an Appropriate Step Forward in TSCA Reform.

The April 22 revision of the CICA discussion draft addresses many of the criticisms and
concerns raised about the initial February 27 discussion draft. It is consistent with ACC's views
on the needed reform of the federal chemical regulatory framework under TSCA. ACC urges this
Subcommittee's serious consideration of the CICA. ACC remains hopeful that bipartisan TSCA
reform will be possible in this Congress. We welcome the Subcommittee's efforts to work
cooperatively toward meaningful, balanced reform and we remain ready to assist the committee

to that end.
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Mr. SHIMKUS. Thank you. Time has expired. The Chair now rec-
ognizes Dr. Bosley for 5 minutes.

STATEMENT OF BETH D. BOSLEY

Mr. BosLEY. Thank you, Chairman Shimkus, Ranking Member
Tonko and members of the subcommittee. I am pleased to be back
in Washington to share my perspective as a small business owner
and on behalf of the Society of Chemical Manufacturers and Affili-
ates regarding the April 18 discussion draft of the Chemicals in
Commerce Act.

You and your staffs have been doing great work on TSCA reform,
and TSCA very much appreciates it. I would particularly like to
thank you for recognizing that TSCA is as much about products as
it is about health and the environment. It is an important inter-
relationship we need to protect against unreasonable risks, but we
also need to be able to make—keep making the products that make
every other aspect of our society useful.

As we work towards strengthening EPA’s authority to regulate
industrial chemicals, we must be careful that it does not come at
the expense of innovation. This is how we create and sustain jobs.
It is also how we can develop greener chemicals and bolster public
confidence.

You have obtained positive approaches from the February 27
draft on issues that matter most to SCMA. You have also made ad-
ditional improvements in several other areas. There are some as-
pects of the current draft that concern us, and we would like some
clarification on those.

Regarding new chemicals and CBI, timely approval of new
chemicals and reliable protection of trade secrets are SCMA’s two
top priorities, because they are critical to facilitating innovation.
And the draft makes some changes to new chemicals in com-
merce—provisions of the bill, but these two sections continue to be
very, very workable.

As you continue to deliberate these sections, consider that new
chemicals do tend to be greener. Note also that if a manufacturer
does not have test data, EPA will continue to use precautionary ap-
proaches involving potential exposures, modeling tools and data on
analog chemicals before a chemical ever reaches commerce. If the
Agency then still feels like it needs measured data, it can request
it and often does.

Finally, companies regularly continue to test chemicals, even
after EPA approves them.

Regarding existing chemicals, the new draft contains an addi-
tional requirement for EPA to review available information on a
chemical, including any screening level information, before requir-
ing testing. We support this change. It only makes sense that EPA
leverage all the available data and information before pursuing po-
tentially burdensome testing regimens.

Prioritization, repeatedly—or relatedly, the prioritization process
in the bill now allows EPA to require development of additional
data to determine whether a substance falls into a high-priority
bucket in cases where existing information is insufficient. This is
a great improvement.
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We also believe that enhanced process of reporting is an impor-
tant aspect of any new bill. In the same way EPA can see addi-
tional toxicity data to prioritize a chemical, we would like to see
language specifically authorizing the EPA to require processors to
report use and exposure data for particular product categories, es-
pecially where commercial or consumer uses can be significant. We
understand this is a challenging issue, but is essential to well in-
formed risk evaluations.

As I have mentioned in prior testimony, the bill should also ex-
pand TSCA’s Section 8(e) to authorize submission of non-adverse
data and to require EPA to take that data into account when
prioritizing and evaluating chemicals. Presently, Section E is bi-
ased toward only adverse data, because that is all that we can sub-
mit. Such an enhancement would greatly increase the amount of
data submitted under this authority, which can only improve the
EPA’s understanding of chemical hazards.

Regarding deadlines, SCMA has called for a mandate for EPA to
remove a minimum number of chemicals, or some percentage of
chemicals, over time in order to assure that it will act more expedi-
tiously on existing chemicals. And it has thus far. While the bill
does not yet do that, it does include deadlines for reviewing exist-
ing chemicals. I think the deadlines may be too generous in aggre-
gate. It would give EPA a total of up to 10 years from release of
a high-priority determination to issue a final rule and posing risk
management requirements or restriction. I think 4 years for the
risk evaluation is probably too long. Something like 18 to 24
months should be workable.

We noticed that the phrase in Section 6 and 9 is significant risk,
and we look forward to understanding your intent here. I think it
is probably improvement over unreasonable risk.

Risk management now, this bill clearly separates the risk eval-
uation and risk management steps, and it makes even clearer the
former is purely a health-based standard. We think this is good
and still leaves the bill with fewer steps than in the Senate bill.

As for the risk management process, we support the bill’s re-
quirement that restrictions of chemicals be cost effective. However,
we are concerned that the bill would allow EPA to ban a chemical
even when it concludes there was no technically or economically
feasible safer alternative. The draft drops the definition of best
available science and the concept contains there, and they don’t ap-
pear elsewhere in the bill. We are disappointed by this, because the
credibility of EPA risk evaluations will depend on the strength of
the science supporting them.

We are pleased to see that the bill did retain language on good
science and the requirement that EPA evaluate chemicals by
weight of that evidence. I would think both sides of the aisle would
agree that the only—would only defeat our common goal of enhanc-
ing public confidence if EPA could be accused of cherry-picking
data or methods.

In conclusion, the bill represents an improvement over the status
quo and shows continued promise for a bipartisan solution. We ap-
preciate your intense focus on TSCA reauthorization and remain
committed to helping in any way we can.

[The prepared statement of Ms. Bosley follows:]
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SOCMA

Good morning, Chairman Shimkus, Ranking Member Tonko, and members of the
Subcommittee. My name is Beth Bosley, and [ am the President of Boron Specialties in
Pittsburgh, Pennsylvania. Boron Specialties is a specialty chemical manufacturer and a woman-
owned small business.

I am pleased be back in Washington to share my perspective, on behalf of the Society of
Chemical Manufacturers and Affiliates, regarding the April 18 discussion draft of the Chemicals
in Commerce Act. You - and your staff — have been doing great work on advancing TSCA
reform, and SOCMA very much appreciates it. You have really exceeded the expectations that
many had for TSCA reauthorization in the House.

1 would particularly like to thank you for recognizing that TSCA is as much about products as it
is about health and the environment. This is an important interrelationship. We need to protect
against unreasonable risks. But we also need to be able to keep making the products that enable
every other aspect of our society. As we work towards bolstering EPA’s authority to regulate
industrial chemicals, we must be careful that it does not come at the expense of innovation. We
should reform TSCA in a way that incentivizes entreprencurs and start-ups, and helps small
businesses stay competitive and expand. That’s how we create and sustain jobs. It’s also how
we can develop greener chemistries and give the public the confidence it deserves.

1 will now provide some comments on the new draft. In a nutshell, you have retained the
positive approach of the February 27 draft on the issues that matter most to SOCMA. You have
also made some additional improvements in several other areas, There are, however, some
aspects of the current draft that concern us, and need some additional work or at least
clarification.

New chemicals and CBL Timely approval of new chemicals and reliable protection of trade
secrets are SOCMA’s two top prioritics, because they are critical to facilitating innovation. The
new draft makes some changes to the new chemicals and confidential business information
provisions of the bill, but these two sections continue to be very workable and we remain very
pleased with them.

As you continue to deliberate over these sections, be mindful that new chemicals tend to be
greener. Note also that if a manufacturer does not have test data, EPA will continue to use
precautionary approaches involving potential exposures, modeling tools, and data on analog
chemicals and chemical categories before a chemical ever reaches commerce. If the agency feels
it needs measured data it will request it. Finally, companies regularly continue testing chemicals
even after EPA approves them.

Existing chemicals. The new draft contains an additional requirement for EPA to review
available information on a chemical, including any screening-level information, before requiring
testing. We support this change. It only makes sense to have EPA leverage all available
information before pursuing potentially burdensome testing regimens.
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Prioritization. Relatedly, the prioritization process in the bill now allows EPA to require
development of additional data to determine whether a substance falls into a low or high priority
bucket in cases where existing information is insufficient. This should address the concern some
have had that chemicals with limited data will be tagged high priority by defauit. It is unclear to
us, however, why EPA should be able to initiate a risk evaluation of a low priority chemical, If
the EPA remains free to evaluate low priority chemicals at its discretion, what is the purpose of a
rigorous prioritization process?

Enhanced processor reporting. In the same way that EPA can seek additional tox data o
prioritize a chemical, we would like to see language specifically authorizing EPA to require
processors to report use and exposure data for particular product categories, especially where
commercial or consumer uses can be significant. We understand this is a challenging issue, but
it can be crucial to making well-informed risk evaluations. It also would address a fundamental
problem with current TSCA implementation that SOCMA has long flagged. 1f that is the
purpose for the bracketed placeholder on p. 48, we are encouraged, and we urge you to continue
to try and reach agreement on this issue.

As [ have mentioned in prior testimony, the bill should also expand TSCA Section 8(e), as the
Senate bill does, to authorize submission of non-adverse data and to require EPA to take it into
account in prioritizing and evaluating chemicals. Presently, Section $(e) is biased towards
adverse data. Such an enhancement would greatly increase the amount of data submitted under
this authority, which can only improve EPA’s understanding of chemical hazards.

Deadlines, SOCMA has repeatediy called for 2 mandate for EPA to review a minimum number
of chemicals, or some percentage over time, in order to assure that it will act more expeditiously
on existing chemicals than it has thus far.  While the bill does not yet do that, it does include
deadlines for the review of existing chemicals. However, we think these deadlines are too
generous in the aggregate. They would allow EPA up to 10 years from release of a high-priority
determination to issuance of a final rule imposing risk management requirements or restrictions.
We think allowing four years for a risk evaluation is particularly problematic. Four years
languishing in the high-priority bucket could spell the end for a product. We recommend that the
committee consider a much shorter period, like 18-24 months.

“Significant risk.” We note that the bill uses this phrase in Sections 6 and 9. We look forward
to understanding your intent here; we don’t know enough now to be supportive or concerned.

Risk management. The bill now clearly separates the risk evaluation and risk management
steps, and makes even more clear that the former is purely a health-based standard. We think
this is good, and still leaves the bill with fewer steps than the Senate bill. As for the risk
management process, we support the bill’s requirement that restrictions on uses of chemicals be
cost-effective. However, we are concerned that the bill would allow EPA to ban a chemical even
when it concludes that there are no technically and economically feasible safer alternatives. We
are still vetting this change, but it seems to us that EPA should not be allowed to increase overall
risk to public health by banning or substantially limiting a chemical.
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Good science. The draft drops the definition of “best available science,” and the concepts
contained there do not appear elsewhere in the bill. We are disappointed by this, because the
credibility of EPA risk evaluations will depend on the strength of the science supporting them.
We are pleased to see the bill retain language on good science; most important, a requirement
that EPA evaluate chemicals by the weight of evidence. 1 would think both sides of the aiste
would agree that it will only defeat our common goal of enhancing public confidence if EPA
could be accused of cherry picking data or methods.

Int conclusion, while more remains to be done, this bill represents an improvement over the status
quo and shows continued promise for a bipartisan solution. We appreciate your intense focus on
TSCA reauthorization and remain committed to helping in any way we can.

Thank you again for this opportunity to share SOCMA’s perspective. [ look forward to your
questions.
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Mr. SHIMKUS. Thank you very much. Mr. Greenwood, you are
recognized for 5 minutes.

STATEMENT OF MARK GREENWOOD

Mr. GREENWOOD. Chairman Shimkus, Ranking Member Tonko,
members of the committee, thank you for the opportunity to testify
today. I am Mark Greenwood. I am an environmental lawyer. I
have been working on TSCA for over 25 years. As part of that, I
was the chief lawyer for the TSCA program from 1988 to 1990. I
was director of the Office of Pollution Prevention Toxics from 1994,
and advised clients on these issues for over 20 years.

What I would like to do is offer some comments of the strengths
of this bill in the context of some of the historical issues that have
occurred in the TSCA program. And I really would like to respond
to something that I think is a fairly puzzling characterization I
have heard that somehow this discussion draft is worse than the
current law. And just as kind of a reality check and—I thought I
would reflect back on 1990 when I started as an office director at
EPA. And if they could have given me a choice between the law
that was there on the books, which by the way is the law we have
today, and this discussion draft, which would I have preferred to
do the best job I could to protect the American people from chem-
ical risk? I found it very easy. I would select the discussion draft.

It has in it key elements that will increase the protection, the
ability of EPA to act in ways that I think are extremely important.
I have documented those in my written testimony. I will highlight
just a couple of points in the interest of brevity.

For Section 6, which we know is the centerpiece of the existing
chemical program, as others have mentioned, your draft removes
the least burdensome requirement provision. That was the most
difficult problem that came out of the asbestos corrosion proof fit-
ting decision. You have removed it. It removes the specter of that
decision from the program.

A second one that is very important is prioritization. One of the
curses that TSCA is that is has always been the statute, particu-
larly in Section 6, that can do anything but has a mandate to do
nothing. And that has been a problem institutionally. EPA and the
TSCA program has always had problem getting more resources for
the program. It has had a problem getting its regulations through
the review process. We often saw the phenomenon which I experi-
ence several times when new political leaders would come into
EPA, they look at this wonderful new tool and say this can be used
for this special project. And that special project then disappeared
when they left. And the career people at EPA were left with an-
other failed project.

I think what happens with this prioritization system is it creates
a system that legitimizes the establishment of a long-term agenda
for this program, which it desperately needs, and allows the pro-
gram to have a sustained effort to implement that agenda.

The third thing which I think you have added, which is an im-
provement over other drafts, is this distinction in the safety stand-
ard/now risk evaluation and risk management provisions to distin-
guish what you call a significant risk and an unreasonable risk.
And what is important there is probably less the specific words of
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the standard than the fact that you articulate the considerations
that go into that decision. And they are very distinct. So you do
have a significant risk decision that looks solely at health and envi-
ronmental factors, and explicitly says that costs and benefits are
not part of that decision. And I thank you for Jim Jones recognized
that that is an important change.

Similarly, in the risk management area, you have tried to clarify
what factors should be considered. Previously, there was some
overlapping factors that you have taken out. I think it is a big im-
provement.

The second area I want to address is actually confidential busi-
ness information, which has often been identified as a systematic
problem with TSCA. Now, this perception I think unfortunately can
be traced back to some events that occurred during my tenure at
EPA. Back in 1990, we decided to create a new strategy for the pro-
gram in which we tried to, as we said, go public with the informa-
tion that we had about health and environmental risks of chemi-
cals. It was very much aligned with—at that time with the public
right to know programs. We were in charge of the toxic release in-
ventory. And we thought that was a good thing to do. Now, in
going on and doing this, I am afraid we kind of stirred a rather
serious debate. And we have had a debate on CBI reforms and CBI
changes, which have gone on for many years. It was not productive.
It was very polarized. The debate was not very well explained.
However, a group of people working on this bill, in the Senate and
in the House, have come together. NGO groups are involved. Indus-
try was involved, to come up with some commonsense reforms
which I think, as a package, have really advanced this debate, and
I think can resolve a lot of the issues that have plagued the pro-
gram for over 20 years. So in a sense, you had a guerilla war for
the last 20 years on this topic. And you have the ability in enacting
this to perhaps ratify the TSCA CBI treaty of 2014 and resolve this
war. And that has got to be a success story in any case.

Thank you for your time.

[The prepared statement Mr. Greenwood follows:]
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Summary

The Subcommittee’s Discussion Draft of the Chemicals in Commerce Act (“CICA Discussion
Draft”) would make important substantive changes to the Toxic Substances Control Act
(“TSCA™) that would substantially enhance the ability of the U.S. Environmental Protection

Agency (“EPA”) to improve how chemicals are managed in this country.

The CICA Discussion Draft makes important changes to TSCA’s Section 6 authority to regulate

existing chemicals in the following areas:

e Removing the “least burdensome requirements”™ provision in Section 6, which was the
source of court-imposed burdens on EPA that frustrated effective implementation of the
statute.

e Creating a prioritization step in the existing chemical program that will allow EPA to
establish and sustain a coherent agenda.

« Clarifying the substantive standard and factors to be considered in the risk evaluation and

risk management stages of the regulatory process.
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The CICA Discussion Draft makes important changes to TSCA’s Section 4 authority to require
testing of existing chemicals in the following areas:
¢ Integrating the Section 4 information collection authority into the risk management
provisions of Section 5, for new chemicals, and Section 6, for existing chemicals.
* Providing EPA with authority to collect testing information by order, without the

necessity of rulemaking.

In regard to protection of Confidential Business Information (“CBI™) under Section 14, the CICA
Discussion Draft incorporates a compromise that has been developed between industry and
public interest groups that will substantially resolve policy and procedural disputes that have

continued for over twenty years regarding how CBI information should be handled under TSCA.
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Chairman Shimkus, Ranking Member Tonko and members of the Subcommittee, 1 thank you for
the invitation to testify today on the Subcommittee’s Discussion Draft of the Chemicals in
Commerce Act (“CICA Discussion Draft™), a bill that would make substantial reforms to the
Toxic Substances Control Act (“TSCA”) and thereby enhance the ability of the U.S.
Environmental Protection Agency (“EPA”™) to improve how chemicals are managed in this

country.

My name is Mark Greenwood. [am an attorney currently practicing environmental law through
my firm Greenwood Environmental Counsel. I have worked on implementation of TSCA for
over twenty-five years, both in government service at EPA and in private practice. From 1988 to
1990, I was EPA’s Associate General Counsel for Pesticides and Toxic Substance, and from
1990 to 1994 1 served as Director of the Office of Pollution Prevention and Toxics (“OPPT™), the
office in EPA with the primary responsibility for the implementation of TSCA. In private
practice | have advised a wide range of clients, including chemical producers, downstream

companies, non-profit institutions and investors on TSCA-related matters.

My testimony today will offer an historical perspective on some of the major components of the

TSCA chemical management program and the significance of the CICA Discussion Draft in
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setting a new direction for that program. In some of the commentary on the previous CICA
Discussion Draft that the Subcommittee issued in February, there have been suggestions that the
bill your Subcommittee is developing represents no significant change from the status quo, or
may even be worse than existing law. While it is understood that strong words are spoken in the
context of political debate, 1 have found it puzzling and surprising to hear these kinds of opinions
expressed. The CICA Discuss Draft that is before the Subcommittee today would achieve
important substantive changes to TSCA and would substantially improve EPA’s ability to protect
human health and the environment. The remainder of my testimony will highlight some of the

most important changes of this nature.

Section 6: The Approach to Existing Chemicals

As originally enacted in 1976, TSCA gave EPA broad authority under Section 6 of the statute to
regulate existing chemicals as necessary to protect adequately against unreasonable risk of injury
to health or the environment. In accomplishing this goal, EPA was expected to use the “least
burdensome requirements.” Other than a specific program for polychlorinated biphenyls, TSCA
established no agenda of chemicals, or a process for setting such an agenda, under Section 6. At
the time, TSCA was hailed as an innovative, flexible new tool for EPA, which would allow the
Agency to address public risks of high concern that fell outside the jurisdiction of the other major

environmental statutes.

A. Addressing the “Least Burdensome Requirement” Provision
At an early point in the history of the TSCA program, EPA decided that it would use the new

authority of Section 6 to control exposure to asbestos, a substance that demonstrated clear

[0
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adverse health effects and was pervasively used. The EPA rulemaking on asbestos was a
complicated and controversial proceeding that took over ten years to complete. On July 12,
1989, EPA issued its final rule on asbestos, which called for a complete ban and phase-out of the
chemical. The rule drew legal challenges from multiple parties in the U.S. Court of Appeals for
the Fifth Circuit. The court issued its decision on the various challenges to the rule on October
18, 1991 in Corrosion-Proof Fittings, et al. v. Environmental Protection Agency, 947 F.2d 1201
(5™ Cir. 1991). The decision represented a major loss for the Agency, as the court vacated the

primary sections of the rule.

In the history of EPA programs, it is difficult to identify a comparable situation where one court
decision on one Agency action has had a more profound and lasting impact on the entire course
of a program’s future. Since 1991, Section 6 has not been used to take any major regulatory
action on an existing chemical in the United States. Instead, EPA has used other TSCA
authorities, most notably Significant New Use Rules issued under Section 5 of the statute, as the

principal tool for imposing risk management actions on existing chemicals,

Since 1991 there has been substantial public discussion about the court’s opinion in the
Corrosion-Proof Fittings case, in part as a guide to how the TSCA statute might be changed.
The clearest point of consensus about the opinion is that the court’s expansive interpretation of
EPA’s burden to identify the “least burdensome requirements” imposed a crippling analytical
obstacle that would involve potentially unending assessment of regulatory alternatives. This was
certainly EPA’s conclusion at the time of the court’s decision and that view continues to the

current day. Accordingly, one of the most important changes to TSCA made by the CICA

[o%)
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Discussion Draft is its removal of the reference to “least burdensome requirements” from Section
6. By that simple act, enactment of this bill will remove the shadow of the Corrosion-Proof

Fittings decision from the EPA chemicals program.

Some commenters on the February version of the CICA Discussion Draft have also expressed
concern that the retention of an “unreasonable risk” standard in Section 6 would stifle EPA’s
ability to take effective action to protect the public, in part because an unreasonable risk standard
permits consideration of cost-benefit analysis. The historical record does not support such a
broad conclusion. In the case of the EPA asbestos rule of 1989, EPA conducted a cost-benefit of
the rule under the then-existing Presidential Executive Order on Regulatory Review. Despite the
fact that the calculated costs of the ban for certain uses were substantial, the rule proceeded
through Administration review at the time and was issued. As noted above, the unreasonable

risk standard was not the central rationale for the court’s decision to remand the rule.

A more recent example also underscores the point that important regulatory actions to protect
public health can be issued under an “unreasonable risk” standard. On March 19, 2014, EPA
proposed for comment a major set of upgrades to its Agricultural Worker Protection Standard for
workers exposed to pesticides.1 These standards are being proposed in accord with EPA’s broad
mandate under the Federal Insecticide, Fungicide, and Rodenticide Act to “prevent unreasonable
adverse effects on the environment™, which according to EPA’s proposed rule includes
protections for “agricultural workers and pesticide handlers; vulnerable groups, such as minority
and low-income populations, child farmworkers and farmworker families; and the general

public.” It is notable that the cost-benefit analysis prepared on this rule, in accord with the

79 Fed. Reg. 15444 (March 19, 2014)
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Obama Administration’s Executive Order on Regulatory Review, showed quantified costs
exceeding quantified benefits, but the Administration determined that the rule offered important

qualitative benefits that supported the action.

B. Creating a Prioritization Framework
Section 6(a) of CICA establishes a framework for EPA to set priorities for risk evaluation, an
essential step if EPA is to establish a meaningful agenda given the large number of distinct
chemicals that are in commerce. This is a critical component of the bill because it addresses a
politically important defect in the original statute — the ability to do anything, but the mandate to

do nothing on existing chemicals.

As noted earlier in my testimony, the original TSCA was viewed as the cutting edge of
environmental law because it provided EPA with wide discretion to set its own agenda on what
existing chemical warranted attention. This freedom to act ultimately became a profound
lability for the EPA TSCA program for several reasons. First, the TSCA program could never
cite “statutory mandates” to support its resource requests for the existing chemical program. As
a result, the TSCA existing chemical program has been relatively small compared to other EPA
programs. Second, since the agenda of the TSCA program was not grounded in specific
statutory provisions, the program has sometimes been subject to shifting priorities as new teams
of political leadership have entered or departed the Agency. Historical examples of efforts to use
TSCA in creative ways that were not ultimately successful have included EPA consideration of
Section 6 to address issues as diverse as the effect of chlorofluorocarbons on stratospheric ozone,

the disposal of used oil, replacement of leaking underground storage tanks and a prohibition on
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lead fishing sinkers. Third, the TSCA program has often had great difficulty expediting review
of its regulatory actions in Agency and Administration review processes because its actions were

almost always “discretionary.”

It is certainly not necessary for Congress to set forth by statute how EPA will set priorities for
the existing chemical program. In theory, under CICA as under the original TSCA, EPA would
have the ability to set such priorities, There are times, however, when the function of legislation
for regulatory agencies is not the creation of new legal authorities, but rather providing guidance
on the direction that a program should take. For the TSCA program, history teaches us that
providing such guidance on the process and criteria that should be used to set priorities would be
extremely valuable. The universe of chemicals in commerce is large and the task of regulating
chemicals that may already be widely used is inherently complicated. Providing EPA with
direction on what chemicals warrant priority consideration provides legitimacy to the Agency’s
agenda and facilitates sustained implementation of that agenda. Section 6(a) is one of CICA’s

most important provisions.

C. Clarifying the Standard for Risk Evaluation and Risk Management
When controversial issues arise in legislation, there is natural tendency to resolve disputes
through the adoption of ambiguous language that allows all sides to claim that their viewpoint
was adopted. This is a particular risk in a complex statute like TSCA, in which there are many
specific terms of art that have been subject to EPA interpretations and clarifications over several

decades. Ambiguity, however, is the enemy of effective implementation of statutes like TSCA.
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To the extent possible, it is important for Congress to be as clear as possible in its statutory

directions to EPA under CICA.

Nowhere is this need for clarity more important than in defining the substantive standard for
decisionmaking under Section 6. In previous hearings, this Subcommittee has heard EPA
Assistant Administrator Jim Jones emphasize the importance of having Committee Members,
and related stakeholder groups, achieve a clear understanding of the principles and factors that
are to guide EPA’s decisions under Section 6. Previous drafts of CICA, as well as the Senate
version of TSCA reform in S.1009, have been somewhat ambiguous about what factors will
guide EPA’s initial “safety determination” (now referred to as the “risk evaluation” in the latest
CICA Discussion Draft) and what factors will guide any risk management actions that EPA

believes are warranted based on the risk evaluation.

The CICA Discussion Draft before us today has wisely made a particular effort to resolve those
ambiguities. First, it articulates two standards for the two distinct decisions. As a first step, EPA
must decide whether a high-priority substance presents or will present a “significant risk of
harm” to human health or the environment under its intended conditions of use. If a significant
risk is present, then EPA must proceed to write a rule under Section 6(c) applying “requirements
or restrictions that the Administrator determines are necessary to protect adequately against an
unreasonable risk of harm to human health or the environment from the chemical substance

under its intended conditions of use.”



81

To eliminate any potential uncertainty that these two standards are intended to be different, this
section of the bill specifically identifies different factors to be considered at the two stages in the
process. For the “significant risk” decision in the risk evaluation, Section 6(b)(3)(A) identifies
exclusively health and environmental factors (including the likely impact on potentially exposed
subpopulations) that must be considered, and then further clarifies in Section 6(b)(3)(B) that
economic cost and benefit factors shall not be a part of the “significant risk” decision. In turn,
when setting forth the basis for a decision in a Section 6(c) rule under the “unreasonable risk”
standard, Section 6{(c)(4) identifies a set of factors to guide EPA’s decision, such as cost-
effectiveness, reasonable transition periods and the profile of alternatives, that are clearly distinct

from the factors to be considered at the risk evaluation stage of the process.

Taken as a whole, these changes greatly contribute to the clarity of Congressional intent on one
of the most strategically important aspects of CICA. If this degree of clarity can be maintained
as this bill proceeds forward in the process, Congress will have substantially reduced the
likelihood that a new TSCA program will become mired in an unproductive revisiting of the

legislative debate that preceded enactment of CICA.

Section 4: An Opportunity for More Strategic and Timely Information Collection
Over its history, the TSCA program has had a mixed record in using its testing authority under
Section 4 to generate data about chemicals of potential concern. A brief examination of that

history offers insights into the value of certain CICA provisions.
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While TSCA was enacted in 1976, EPA did not start issuing Section 4 rules to any significant
degree until the mid-1980°s. What some would see as a delay in the testing program reflected a
combination of EPA-centered decisions. For example, EPA had to focus on other aspects of the
TSCA program, including establishment of the TSCA Inventory and the new chemical program,
as well as the initiation of a substantial regulatory program to address PCBs. In addition, EPA
made a decision to create a series of Section 8 rules that would collect information about what

was already known about chemicals of interest before issuing Section 4 testing rules.

Once EPA began to issue Section 4 testing rules in the 19807s, those rules came under legal
attack by the chemical industry. Most of this litigation challenged the scope of EPA’s authority
under Section 4, and the Agency was inclined to await the outcomes of those cases before
initiating a significant number of new rules. The court decisions issued in response to these
challenges generally affirmed EPA’s interpretations of its authority, but in some areas EPA was
compelled to clarify further what information would be necessary to support a Section 4 testing

rule.? Completion of these policy clarifications occurred in 1993.°

In the 1990°s EPA began a series of testing initiatives using Section 4 in combination with other
mechanisms for collecting data. EPA developed a Master Testing List (‘“MTL”) that attempted
to assemble an agenda for Section 4 testing that would identify the testing needs of the TSCA
program as well as the testing needs of other EPA programs and other government entities. The

list included “chemical categories of concern™ that had been identified through the TSCA new

: Leading cases on these issues included Shell Chemical vs. EPA, 826 F.2d 295 (S”‘ Cir. 1987), CMA vs. EPA, 859
F.2d 977 (B.C. Cir. 1988), and CMA vs. £PA, 899 F.2d 344 (D.C. Cir. 1990).

¥ 58 Fed.Reg. 28736 (May 14, 1993),
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chemical program, as well as chemicals that were being released in high volumes according to
EPA’s annual Toxic Release Inventory.® In addition, the MTL identified a set of chemical
testing needs that had been expressed by other EPA programs, such as air toxics, indoor air
contaminants and hazardous waste constituents. The MTL further identified testing needs for
other agencies, including the Occupational Safety and Health Administration, the Consumer
Product Safety Commission, the Agency for Toxic Substances and Disease Registry, and the
Organization for Economic Cooperation and Development (“OECD”). The MTL included
hundreds of chemicals and far exceeded EPA’s capacity for issuing Section 4 test rules, but it set

the stage for a series of testing initiatives that followed on a variety of fronts.

One of the more important developments in the 1990°s was the advent of voluntary testing
initiatives in which EPA collaborated with stakeholders and other governmental organizations,
such as the OECD. The most notable of these efforts was the High Production Volume (“"HPV™)
Challenge Program under which companies committed to provide screening level toxicity
information, based on the OECD Screening Information Data Set, on chemicals produced or
imported in the United States in quantities of one million pounds or more.” According to EPA,
the HPV program received commitments for development and disclosure of information on over
2,200 chemicals, leading to the submission of thousands of studies.® Another important
voluntary data development initiative that occurred during this period was the Voluntary

Children’s Chemical Evaluation Program (VCCEP), which focused on assembling valuable

* At that time, the Toxic Release Inventory was managed by the same EPA oftice that administered TSCA.

®The HPV Challenge program was initiated by TPA, Environmental Defense, the American Chemistry Council, and
the American Petroleum Institute in 1998,

¢ hitp://www epa.govichemrtk/pubs/general/basicinfo itm
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toxicity information concerning a set of chemicals to which children had a high likelihood of

exposure.7

In response to concerns about the possibility that certain chemicals might cause adverse effect to
humans and wildlife through the mechanism of endocrine disruption, the Congress enacted
legislation in 1996 creating a mandate for testing that has become known as the Endocrine
Disruptor Screening Program (EDSP). While this program focused initially on pesticides, EPA
expanded the program to include other industrial and commercial chemicals, and the staff of the
TSCA testing program was responsible for that aspect of the EDSP. Under the program, EPA
was authorized to issue testing orders to companies to produce tests regarding the potential for
certain chemicals to affect the endocrine system. EPA began issuing such orders in 2009.
While these orders are being issued pursuant to the 1996 statute, rather than Section 4 of TSCA,
the EDSP provides another example of how information is being collected on chemicals under

the jurisdiction of TSCA.

A review of more recent Section 4 activity by EPA indicates that EPA has been less active in
requiring testing. As an example, one of the commitments EPA made in the context of the HPV
Challenge Program was to use its Section 4 testing authority to pursue screening level testing for
chemicals that met the volume threshold for the program but had not been the subject of a
voluntary industry commitment to provide the testing. These so-called “unsponsored HPV
Chemicals™ were divided into four groups and were to be the subject of four separate Section 4
test rules. EPA issued a rule on the first of these groups in 2006 (71 Fed.Reg. 13708). In 2011,

EPA issued final rules for the second group (76 Fed.Reg. 1067) and the third group (76 Fed.Reg.

"http://www.epa.goviopptiveeep/index html
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65385). A proposed rule to address the fourth group was proposed for comment on October 21,

2011, but a final rule on this group of chemicals has not been issued by EPA.®

EPA’s experience in using its TSCA Section 4 testing authority offers important lessons about
what conditions can make that program most successful. Fortunately, the Subcommittee’s CICA
Discussion Draft addresses those conditions. First, it has proven very difficult for EPA to move
forward on testing proposals that are not directly related to TSCA-based risk management
actions. The MTL that EPA developed in the 1990°s included a long list of chemicals that were
of interest to other EPA programs and to other federal agencies. Yet EPA only completed three
significant rules that were responsive to these needs — a rule on hazardous waste constituents { 40
CFR §799.5055), a rule on drinking water constituents (40 CFR §799.5075), and a rule on

chemicals of interest to the Occupational Safety and Health Administration (40 CFR §799.5115).

In contrast, EPA has been much more successful obtaining needed testing in the context of the
new chemical program, where it has mandated data development through the issuance of Section
5(e) Orders. In those circumstances, the data of interest is directly related to a risk management
decision that EPA will make under TSCA. Both the Agency and PMN submitter understand the
relevance and importance of the data for the chemical under review. In this context, EPA has

been able to obtain the information it needs on a reasonable schedule that it specifies.

In the CICA Discussion Draft, the information collection authority under Section 4 has been
closely linked to both the Section 5 new chemical program and the Section 6 existing chemical

program. While EPA would retain a general authority to require testing to assist other programs

® Press reports have indicated that EPA set this rule aside due to other priority matters under TSCA.
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and agencies under Section 4, the clear signal in the bill is that the primary role of EPA’s
information collection authorities is to make sure that TSCA decisions related to new and
existing chemicals are well-informed. This is an important direction to EPA that will ground the
testing program in the central risk management functions of the law, reducing the possibility that
EPA testing resources will be diverted into special projects that do not advance the core mission

of the TSCA program.

The other lesson learned for the TSCA program, particularly based on recent experience with
Section 4, is that rulemaking is a slow-moving tool. The long timelines that have developed in
federal rulemaking are not attributable to any one cause, nor are they unique to the TSCA
program or to EPA. Nonetheless, it is quite clear that rulemaking takes much longer to complete
today than it did when TSCA was enacted in 1976. As a result, one of the most important new
elements of TSCA that would result from enactment of the CICA Discussion Draft is Section
4(a)(2)(C), which authorizes EPA to require the generation of data through the issuance of an
order. This authority, which would bypass the ponderous nature of the rulemaking process,

would allow EPA to obtain information in a more expeditious manner.

It should be noted that this new order authority will not always provide the best approach for
collecting new testing data. In cases where it is unclear what specific parties make up the
universe of manufacturers or processors that should be providing the data, issuance of a rule will
still be warranted. The new order authority for existing chemicals, however, will undoubtedly be
of great value to EPA. The Agency’s experience with other order authorities to mandate the

generation of data, such as Section 3(c)(2)(B) of the Federal Insecticide Fungicide and
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Rodenticide Act for pesticides and Section 5(¢) of TSCA for new chemicals certainly suggest
that a similar authority for existing chemicals would be one of the most important changes to the

TSCA program in its history.

Section 14: A “Treaty” on Confidential Business Information

One of the strengths of the CICA Discussion Draft is the new framework it sets forth under
Section 14 for the protection of Confidential Business Information (“CBI”). The elements of this
provision have not been as controversial as other elements of CICA or of $.1009. That fact is the

strength of these changes to Section 14.

EPA’s approach to CBI protection under TSCA was first developed in the context of the top
priority matters that the Agency had to address immediately after the enactment of the statute in
1976. Specifically, EPA needed to establish the TSCA Inventory of existing chemical and
provide for review of new chemicals that were being brought to market. To conduct an effective
review of a new chemical, EPA necessarily needed access to data about the specifics of the
chemical, its production process, the company’s intended markets and its planned production
volume, information that would routinely be maintained as trade secrets to protect innovation
and business strategy. As a result, the TSCA program put in place a set of policies and
procedures for the handling of CBI information that were, and remain today, the most rigorous
approach to this issue found in any part of EPA. Those procedures required that each CBI
document would be catalogued and tracked, staff handling CBI data had to receive training on

required procedures and pass a proficiency test, CBI documents were to be kept in locked safes
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when not in use, and office areas where CB1 data was under review were kept under lock and

key so unauthorized personnel could not enter the area.

The prevailing view of CBI data among TSCA staff during this period was that the data
warranted absolute protection because such an approach facilitated industry’s willingness to
provide such data expeditiously and thus allow EPA to do its job — conduct a full review of the
data and make a judgment about the safety of a new chemical for introduction into commerce.
At that time EPA did not view its role as promoting public access to information collected under

TSCA, particularly in regard to information that had been claimed as CBL

This perspective began to change in the late 1980°s. In response to the Bhopal, India chemical
accident of 1984 and a 1985 chemical release at a facility in Institute, West Virginia, Congress
enacted the Emergency Planning and Community Right to Know Act of 1986 (“EPCRA™). A
central feature of that statute was the establishment of the Toxic Release Inventory Program
(“TRI™), the first program in EPA history where the primary purpose of the Agency’s
information collection effort was to disseminate the information for public use. This TRI

program was further expanded by the Pollution Prevention Act (“PPA”), which passed in 1990.

In assigning responsibility for the administration of EPCRA, EPA decided to assign the TRI to
the Office of Toxic Substances (the predecessor of OPPT), to align that program with the
expertise of the office and the data that had been collected and assessed under TSCA.” This new

alignment created a rather unique juxtaposition of program cuitures - a traditional TSCA

® The emergency response and planning functions of EPCRA were assigned to the Office of Solid Waste and
Emergency Response to align this work with EPA’s responsibilities under the Superfund program.
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program that did see the data it collected as a resource for public use and a new TRI program that
viewed public use of information as the central purpose of all of its activities. The office was
further challenged when the Agency assigned the broader functions and staff of the PPA to the
TSCA office. When I became the Director of this office in 1990, the need to align these

differing perspectives became one of our first priorities.

Two other events were influential on EPA strategy at this time. The Agency had commissioned
a contractor study that reviewed the types of data that were being routinely claimed as CBI in the
new chemical program.'® While the study found that the vast majority of data claimed as CBl
fell into categories that were legitimate trade secrets, there were many examples of frivolous
claims by new chemical submitters that were not justified (e.g., CBI claims for newspaper
articles and corporate annual reports.) The second major event, discussed above, was the 1991
court remand of the Section 6 rule on asbestos, which forced EPA to reconsider its entire strategy

for addressing existing chemicals under TSCA.

What emerged from OPPT’s discussions of how best to integrate these new responsibilities and
program limitations was the adoption of a set of four principles to guide the office’s work, a new
name for the office (i.e., it became OPPT), and a reorganization to facilitate the new direction of
the office. Of particular importance to the issue of CBI protection, one of the core principles
adopted by OPPT became known as the “Going Public” effort, a commitment to providing
public access to health and safety information. In the reorganization, OPPT created an
Information Access Branch of staff to facilitate the dissemination of toxics information collected

under TSCA, EPCRA and the PPA. OPPT also committed staff resources to the review and

* Hampshire Associates, “Influence of CBI Requirement on TSCA Implementation,™ (March 1992)
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challenge of unjustified CBI claims related to health and safety studies, in light of the high value
of public access to such studies and the explicit recognition in Section 14 that such studies could

not be the subject of CBI claims.

Beginning in 1992, OPPT also engaged stakeholder groups to obtain public comments on a
broader set of policy changes and activities to enhance the “Going Public” effort. In 1993, OPPT
issued a document responding to the comments that had been received and set forth a set of
actions that it intended to initiate on these matters.'’ The list of actions in this document
included measures that have remained part of the debate on CBI protection to the current day,
including upfront substantiation of CBI claims, periodic re-substantiation of CBI claims,
certification of CBI claims by executive-level corporate officers, and strategies to provide states
with access to CBI information where they have CBI protection programs comparable to EPA’s

protections.

While we did not appreciate it at the time, these initiatives marked the beginning of a long period
of public debate, characterized by substantial discord, about the appropriate level of CBI
protection to be afforded to chemical information under TSCA. What we have seen over the last
twenty years on these issues can best be characterized as a guerilla war fought among industry,
EPA and the NGO community. The intensity of the debate has varied over the last two decades
depending on the relative attention that EPA has given to the issues, but the perception that CBI
protection is a systemic problem with the TSCA statute has remained a constant element of the

push for statutory reform.

M US. EPA, “Proposed Actions to Reform TSCA Confidential Business Information,” (May 20, 1993).
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The substantive debate on this topic has tended to be very polarized, and thus less productive.

As an example, when OPPT first proposed these reforms in 1992, one of the primary critiques of
the Agency from the chemical industry was that TSCA was not a “right to know” statute, despite
the clear language in Section 14 that health and safety studies were not subject to CBI protection.
On the other side of the debate, some NGO representatives (including law professors) have
argued that trade secret protections are no longer needed because modern patent law can provide
all the protection that industry needs. Such an argument, however, is not grounded in the reality
of global commerce and the fact that U.S. patent law principles are not accepted as enforceable
international norms. To maintain the ability to innovate in the modern world, trade secret

protection is likely to be more important today than it was 20 years ago.

As stakeholder groups have been working on statutory reforms of TSCA over the last several
years, a quiet but extremely useful dialogue has occurred. Mainly in the context of the Senate
bill, representatives of industry and NGO groups engaged in a series of discussions aimed at
bridging areas of disagreement about TSCA CBI protection. What has resulted from these
discussions is a significant rewrite of Section 14, which first appeared in S. 1009 and has been
substantially accepted in the latest CICA Discussion Draft, articulating the principles of an

historic compromise on these issues.

The compromise would include the following elements:
* Section 14 lists the categories of information that will generally be protected as CBl and

the categories of information that will generally not be protected as CBIL.
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In presenting a claim for confidentiality, the information submitter must provide upfront
substantiation of a claim for confidentiality regarding the identity of the chemical
substance that is the subject of the submission.

EPA may provide states access to TSCA CBI for purposes of development,
administration or enforcement of a law, where the state has procedures in place that are
as stringent as those used by EPA.

EPA may provide CBI information about a chemical to specified medical professionals
to aid diagnosis or treatment of individuals who have likely been exposed to the
chemical, with differing procedural obligations for these professionals in emergency and
non-emergency circumstances.

The section specifies procedural rules for the duration of confidentiality claims and how
those claims may be re-asserted by the information submitter.

When EPA denies a CBI claim, the statute specifies when EPA may release the
information to the public or specific parties, in recognition of the information submitter’s

right to bring a timely legal challenge to the Agency’s decision.

These changes represent a reasonable accommodation of the interests that need to be balanced,

providing EPA with much clearer direction on how it should handle disputes that might arise on

access to TSCA data.  While no statutory provisions can eliminate all issues that might arise in

a complex area like this one, enactment of the CICA Discussion Draft’s revised Section 14

would substantially resolve a set of issues that have plagued the TSCA program for decades. In

historical terms, the CICA Discussion Draft incorporates what might be referred to as the

“TSCA CBI Treaty of 2014” that would resolve a 20 year guerilla war of unproductive public
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discourse on how sensitive business information should be handled under the statute.

Enactment of this provision can only be a success story.

Conclusion

Chairman Shimkus, Ranking Member Tonko and Members of the Subcommittee, | thank you
again for the opportunity to testify before you today. 1 applaud you efforts to work together on
these revisions to TSCA that offer the opportunity for substantial improvement in EPA’s

chemical management program.

20
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Mr. SHIMKUS. I thank you. And now, I would like to recognize
Dr. Sauers for 5 minutes.

STATEMENT OF LEN SAUERS

Mr. SAUERS. Um-hum. Chairman Shimkus, Ranking Member
Tonko, members of the subcommittee, thank you for inviting me to
testify today. My name is Len Sauers. I am Vice President of Glob-
al Sustainability, Product Safety and Regulatory Affairs at the
Proctor & Gamble Company. P&G is the largest consumer products
company in the world. And our products are used by more than 4.8
billion people worldwide. Ninety-nine percent of American house-
holds contain at least one P&G product.

Since our founding in 1837, innovation has been integral to ev-
erything we do and critical to our success. At P&G, we believe in-
novation is our lifeblood. I congratulate and thank the sub-
committee for continued bipartisan collaboration to further refine
and improve the draft legislation. We firmly believe that any legis-
lative effort to modernize TSCA must have a strong foundation
built on common ground from a broad range of stakeholder inter-
ests.

The time for action is now. A strong and effective Federal chem-
ical management program will lessen pressure on States or mar-
kets to independently take action to regulate chemicals. Enhancing
consumer confidence is P&G’s single most important objective for
modernizing TSCA. We recognize and hear from our consumers
that they are concerned about chemicals used in everyday products.
We believe a modernized TSCA will strengthen public confidence in
EPA’s oversight of the safety of chemicals used in the everyday
products that consumers bring into their homes and use around
their families.

The latest discussion draft makes some very important improve-
ments over the current statute. For example, CICA requires EPA
to identify and account for active chemicals in U.S. commerce, and
then apply transparent criteria to prioritize them. CICA instructs
EPA to conduct a risk evaluation of high-priority chemicals to ex-
amine their probable or demonstrated harm to humans or the envi-
ronment, with attention given to the most vulnerable subpopula-
tions potentially exposed by these priority chemicals. CICA expres-
sively prohibits EPA from considering economic costs and benefits
in their risk evaluation for priority chemicals, which is a noted im-
provement over the earlier discussion draft and acknowledges the
common ground reached by industry and NGO stakeholders that a
nefv safety standard in a modernized TSCA should be health-based
only.

EPA subsequent regulatory actions must impose requirements or
restrictions that sufficiently and effectively manage the risk, while
carefully evaluating practical consideration to assure market ben-
efit and continuity. And importantly, CICA offers new authority for
EPA to collect additional information on chemicals in commerce
when such information is most useful to the Agency in decision-
making.

Another important element of the proposed CICA act is support
for innovation through protection of confidential business informa-
tion. Proctor & Gamble invests $2 billion annually in research and
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development. It is 60 percent more than our next closes competitor,
and more than most of our competitors combined. Once we bring
new products to market, we have significant interest in protecting
our confidential business information from public disclosure to our
competitors. Appropriate protections for confidential information
allow innovative companies to succeed, and for P&G to earn our
consumers trust and loyalty. We rely heavily on the protection of
confidential business information afforded by Section 14 of TSCA
to remain competitive.

We recognize that EPA has to carefully balance the protection of
confidential business information under TSCA, with providing pub-
lic access to health and safety information. P&G fully supports
transparency with health and safety information, and the disclo-
sure of confidential information to States and medical professionals
to assist with the diagnosis and treatment of illnesses. The discus-
sion draft appropriately authorizes EPA to disclose such informa-
tion.

We also strongly support provisions to the discussion draft that
provide adequate protection for confidential chemical identities,
even when associated with a health and safety study. A specific
confidential chemical identity is not needed to conduct a health and
safety study, interpret its results, or communicate the study’s ob-
served health effects and conclusion. Structurally descriptive, ge-
neric chemical names are sufficient to provide the public with infor-
mation about the structure of the chemical and its hazard profile,
which in turn provides a linkage and access to publicly available
scientific and toxicological literature on structurally related mate-
rials.

In our industry, confidential chemical entities are often the most
valuable type of intellectual property. Disclosure of a specific con-
fidential chemical entity can provide watchful competitors with
clues needed to replicate our product formulations. P&G agrees
with other industry stakeholders that CBI protection must be prop-
erly substantiated at the time of the initial claim, and upon EPA
request to renew or extend the duration of protection. We support
the CICA provisions that address the need for upfront substan-
tiation of CBI claims for confidential chemical identities and en-
courage the authors to consider broadening the requirement.

Mr. Chairman, Ranking Member Tonko, thank you again for the
invitation to testify this morning. We believe the time to modernize
TSCA is now.

[The prepared statement of Mr. Sauers follows:]
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Introduction

Chairman Shimkus, Ranking Member Tonko, members of the Subcommittee, thank you
for inviting me to testify today and reaffirm The Procter & Gamble Company’s (P&G)
support for modernization of the Toxic Substance Control Act (TSCA). We are
encouraged by the significant investment this Subcommittee has made in reviewing the
existing law and engaging in a series of hearings dedicated to this important topic.
Many hours of member and stakeholder discussions have led to this newest Discussion
Draft of the proposed Chemicals in Commerce Act (CICA), which we believe reflects the
serious intent of this Subcommittee to improve public confidence in our nation’s
chemical management system while preserving innovation flexibility and the free flow of

U.S. commerce.

My name is Len Sauers. | am Vice President, Global Sustainability, Product Safety and
Regulatory Affairs at Procter & Gamble where | am responsible for the company's

sustainability program, as well as the product safety and regulatory affairs organization.

P&G serves more than 4.8 billion people around the world everyday with our trusted
household and personal care brands. Ninety-nine percent of American households
contain at least one P&G product. Our trusted, quality, leadership brands, include
Pampers, Tide, Pantene, Bounty, Crest, Olay, Gillette and many others, touch and

improve the lives of consumers in more than 180 countries.
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Innovation is integral to everything we do to improve the value consumers receive from
putting their frust in P&G brands. Since our founding in 1837, we have been inspired
and driven by our Purpose — to touch and improve the lives of our consumers, in small
but meaningful ways each and every day. As a company, we have chosen to deliver on
our Purpose through innovation driven by consumer insight. At P&G, we believe

innovation is our lifeblood, and the consumer is boss.

I want to thank you, Mr. Chairman and Ranking Member Tonko, for your interest in
P&G’s perspective on how the proposed Chemicals in Commerce Act may best
accomplish the task of TSCA modernization. We congratulale and thank the
Subcommiittee for continued, bipartisan collaboration to further refine and improve the
draft legislation. We firmly believe that any legislative effort to modernize TSCA must
have a strong foundation built on common ground from a broad range of stakeholder
interests.  This philosophy has motivated P&G's long-standing engagement in
stakeholder dialogue on TSCA modernization to find solutions that will enhance

consumer confidence in our federal chemical management system.

The time for action is now. Never before in the 38-year history of TSCA has there been
such bipartisan interest in both houses of Congress to modernize the statute. A strong
and effective federal chemical management program will lessen pressure on states or
markets to independently take action to regulate chemicals. Furthermore, a modern
TSCA statute will well-position the US to reassert its leadership in the global

marketplace and provide a much needed alternative to the EU’s approach with REACH.
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Enhancing consumer confidence is P&G’s single most important objective for
modernizing TSCA. We recognize and hear from our consumers that they are
concerned about chemicals used in everyday products. We believe a new approach to
US chemical management — one in which EPA systematically and transparently
prioritizes existing chemicals in commerce; evaluates the risk to public health and the
environment of the highest priority chemicals; and where necessary manages the risk of
chemicals in an effective and timely manner, will strengthen public confidence in EPA’s
oversight of the safety of chemicals used in the everyday products that consumers bring

into their homes and use around their families.

Now I'll address some important improvements in the latest Discussion Draft over the
current TSCA statute and the importance of CBI protection in any TSCA reform effort.
CICA requires EPA to identify and account for active chemicais in US commerce and
then apply transparent criteria to prioritize them. CICA instructs EPA to conduct a risk
evaluation of high priority chemicals to examine their probable or demonstrated harm to
humans or the environment, with attention given to the most vulnerable subpopulations
potentially exposed by these priority chemicals. CICA expressly prohibits EPA from
considering economic costs and benefits in the risk evaluation for priority chemicals,
which is a noted improvement over the earlier Discussion Draft of CICA and
acknowledges the common ground reached early on among stakeholders that limited
priority chemical assessments to hazard and exposure considerations only. EPA’s
subsequent regulatory actions must impose requirements or restrictions that sufficiently

and effectively manage the risk while carefully evaluating practical considerations to
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ensure market benefit and continuity. Importantly, CICA offers new order authority for
EPA to collect additional information on chemicals in commerce when such information
is most useful to Agency decision-making, whether to better inform prioritization or

during the risk evaluation of high priority chemicals.

CICA Support of Innovation

As | discussed previously before this Subcommittee in my July 2013 testimony, Procter
& Gamble invests $2 billion annually in research & development (R&D), which is about
60% more than our next closest competitor and more than most of our competitors
combined. Over the last 30+ years, P&G has either submitted or been the major
contributor to over 175 Pre-Manufacture Notices (PMNs) that have spanned commodity
chemical manufacturing as part of our global P&G Chemicals business and for use in
new chemistries in the formulation of our household brands. From our experience, we
believe that EPA's governance of the New Chemicals Program has provided for
scientifically robust reviews of the potential hazards and exposures of new chemicals

entering the US market to ensure appropriate health and environmental protection.

Once we bring our new products to market, we have significant interest in protecting our
formulation designs, process technology, and other confidential business information
from public disclosure to our competitors, Appropriate protections for confidential
information allow innovative companies to succeed in the marketplace and, for P&G, to
earn our consumers’ trust and loyalty in our brands. P&G holds 55,000 active patents

globally, but patents alone are not enough to protect the continual improvements we



101

make to our product formulations. We rely heavily on the protection of confidential
business information afforded by Section 14 of TSCA to remain competitive in the US

and global marketplace.

We recognize that EPA has to carefully balance the protection of confidential business
information under TSCA with providing public access to health and safety information
on chemicals in U.S. commerce. P&G fully supports transparency with health and
safety information and the disclosure of confidential information to states and medical
professionals to assist with the diagnosis and treatment of illnesses. The CICA
Discussion Draft appropriately authorizes EPA to disclose such information accordingly.
We also strongly support provisions in the CICA Discussion Draft that provide adequate
protection for confidential chemical identities, even when associated with a health and
safety study. A specific, confidential chemical identity is not needed to conduct a health
and safety study, interpret its results, or communicate the study’s observed health
effects and conclusions. Structurally descriptive, generic chemical names are sufficient
to provide the public with information about the structure of the chemical and its hazard
profile, which in turn provides a linkage and access to pub!ibcly available, scientific and

toxicological literature on similarly structured substances.

In our industry, confidential chemical identities are often the most valuable type of
intellectual property. Disclosure of a specific, confidential chemical identity can provide

watchful competitors with the clues needed to unravel our formulary science and
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replicate our product formulations —~ all without investing the same significant time,

resources, and billions of dollars in research and development as P&G.

P&G agrees with other industry stakeholders in the recognition that CBI protection must
be properly substantiated at the time of the initial claim and upon EPA request to renew
or extend the duration of protection. We support the CICA provisions that address the
need for upfront substantiation of CBI claims for confidential chemical identities and
encourage the authors to consider broadening this requirement for all eligible

information elements for which a manufacturer or processor may seek CBI protection.

Conclusion

Mr. Chairman, Ranking Member Tonko, thank you again for the invitation fo testify this
morning. We believe the time to modernize TSCA is now and we encourage this
Subcommittee to quickly come together in bipartisan agreement. P&G values our
partnership with you and this Subcommitiee and we remain committed to working with
you and other stakeholders to develop and advance formal legislation that achieves an
effective and scientifically sound chemical management program that enhances

consumer confidence and supports U.S. innovation in the global marketplace.
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Mr. SHIMKUS. Thank you. Now, the Chair now recognizes Mr.
Goldberg for 5 minutes.

STATEMENT OF STEVEN J. GOLDBERG

Mr. GOLDBERG. Thank you. Chairman Shimkus, Ranking——

Mr. SHIMKUS. I think there should be a button for that.

Mr. GOLDBERG. Chairman Shimkus, Ranking Member Tonko,
members of the subcommittee, thank you for this opportunity. I am
Steve Goldberg, Vice President and Associate General Counsel for
Regulatory & Government Affairs at BASF Corporation. BASF Cor-
poration is the North American arm of BSF Group, which is the
world’s largest chemical company.

BASF Corporation supports modernization of TSCA. We believe
substantial progress has been made towards that goal by the most
recent draft of the Chemicals in Commerce Act. And we appreciate
the subcommittee’s focus on this important matter, and are grate-
ful for the opportunity here before you—appear before you today.

A number of key principles and concepts for TSCA modernization
are the subject of agreement among a wide variety of stakeholders,
including the fact that TSCA should provide for additional author-
ity for EPA to review and manage risks from existing chemicals on
the market as it has successfully done for new chemicals since
TSCA’s inception. A prioritization process is an appropriate way for
EPA to commence reviewing existing chemicals in order to ensure
its resources are spent in the most efficient way.

EPA requires additional authority to call for testing of chemicals
where existing data is insufficient to permit reasoned conclusions
either as to priority status or to make risk assessments. And the
appropriate approach for a safety assessment of chemicals is a risk-
based standard that is one that takes into account not just hazards
but also exposure and use in order to leave to safety conclusions.

And while I am not testifying on their behalf today, while I par-
ticipate in the chemical management teams at American Chemistry
Counsel, I also do so at the leading downstream associations, the
American Cleaning Institute, Consumer Specialty Products Asso-
ciation. And those associations are committed to participating in
this process to provide appropriate use data so that the standard
can be risk-based, not just hazard-based.

The benefit and cost considerations are not appropriate when
making a safety assessment, but are critical in deciding the appro-
priateness of risk management measures. As discussed, there
should be appropriate protections for CBI. And, finally, EPA will
require sufficient resources to be able to fulfill its mandate in a
timely manner under a modernized TSCA.

While provisions in the proposed bill on use exposure data and
resource needs require some fleshing out, overall we are pleased
that the updated CICA is directed towards meeting these principles
and is a substantial improvement over current law. While all these
subjects are important, I want to focus on the subject raised by Mr.
Dingell, and that is the issue of resources.

Ultimately, one key to success of a modernized TSCA is ensuring
that EPA has the resources to do its job. And there was extensive
discussion about how many chemicals it could review and what sort
of time period. Ultimately, a program that provides EPA the au-
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thority but not the resources to do that job is a losing proposition
for the chemical industry, our customers and the public. And so the
program posited by the CICA clearly will require additional re-
sources in EPA’s Office of Pollution Prevention and Toxics to allow
this program to work.

Having been extensively involved in development and implemen-
tation of a pesticide fee system under the Pesticide Registration
Improvement Act, which has been in place at EPA for about 10
years, I can provide some perspective on the possible application of
a fees approach as part of increasing the resources for EPA to meet
the needs of the program. And those feed provisions generally
revolve around a number of, again, commonly held principles. That
is fees charged must be dedicated to the program itself, not to the
general treasury or other programs within EPA. And those fees
generally should go for adding FTEs within EPA. Fees need to sup-
plement not replace appropriations for the functions of chemical
safety review. They need to be reasonable in amount and such that
will not stifle innovation, which is critical to our industry. A fee
should be focused on activities that provide a direct benefit to the
person being charged. A fee system needs to take into account
small business considerations. And, lastly, the Agency needs to be
accountable and transparent about how those fees are being used.

Ultimately, while PRIA provides some direction for possible ap-
proaches towards meeting resource needs in the chemicals area, it
is a somewhat imperfect model. It is a different type of statute. It
is a product registration statute instead of a substance statute, as
more fully noted in my written testimony. However, there are some
models I think that will help.

So while there are things to be learned from the experience with
PRIA, ultimately a fee program for chemicals needs to be based on
any processes called for in TSCA and under the CICA, and require-
ments of a chemical management system.

Industry is prepared to discuss the need for additional fees in
this particular context, if it meets those principles I enunciated.
And BASF stands ready to help inform Congress’ consideration of
the resource needs of the Agency, including appropriate fee ap-
proaches.

And we thank you very much for your consideration.

[The prepared statement of Mr. Goldberg follows:]
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Chairman Shimkus, Ranking Member Tonko, Members of the Subcommittee:

I am Steven J. Goldberg, vice president and associate general counsel for regulatory and
government affairs at BASF Corporation.

BASF Corporation supports modernization of the Toxic Substances Control Act (TSCA). We
believe substantial progress has been made towards that goal by the most recent draft of the
Chemicals in Commerce Act (CICA). We appreciate the subcommittee’s focus on this important
matter and are grateful for the opportunity to appear before you today.

About BASF

BASF Corporation is the North American affiliate of BASF Group, the world’s leading chemical
company, which is headquartered in Ludwigshafen, Germany. BASF has nearly 17,000
employees in North America, of which approximately 14,000 are in the U.S. We have facilities
in more than 30 states. Our North American headquarters is located in Florham Park, New
Jersey. Key U.S. manufacturing locations for BASF include Freeport, Texas; Geismar,
Louisiana; and Wyandotte, Michigan. Our major research & development sites in the U.S.
include Research Triangle Park, North Carolina; Tarrytown, New York; and Iselin, New Jersey.

As the world’s leading chemical company, BASF cares greatly about ensuring that regulatory
systems around the world provide assurance to the public that the products of the business of
chemistry are safe and ensure that companies can innovate to meet the needs of our customers
and society. Our portfolio ranges from chemicals, plastics, performance products and crop
protection products to oil and gas. BASF combines economic success with environmental
protection and social responsibility. Through science and innovation, we enable our customers in
nearly every industry to meet the current and future needs of society. Our products and solutions
contribute to conserving resources, ensuring nutrition and improving quality of life. We have
summed up this contribution in our corporate purpose: We create chemistry for a sustainable
Suture,

Working With Our Trade Associations

At BASF, one of our pillars is “helping our customers be successful.” To this end, we work
closely with our basic chemical association, the American Chemistry Council, and key
downstream associations including the American Cleaning Institute and the Consumer Specialty
Products Association in support of modernizing TSCA. All of these associations and many
others have provided a strong voice in favor of reestablishing U.S. and Environmental Protection
Agency (EPA) leadership in chemicals management. We at BASF thank them for their work and
commend their efforts to members of this subcommittee.

Support for TSCA Modernization and the CICA

BASF strongly supports reform and modernization of TSCA. While the law was groundbreaking
when it was adopted in 1976, it has not been successful in recent years in meeting all of the
needs of the chemical industry, our customers and consumers. And, although we strongly

1
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believe that the products we manufacture and market are safe, assurance for consumers needs to
come from the agency charged with the ultimate goal of assuring safety, i.e., the EPA. In the
absence of that assurance, industry has been faced with a multiplicity of efforts from a variety of
stakeholders, including state and local governments, which call for regulation of chemicals in
different ways. We believe that a consistent approach to chemicals management in the U.S. is
required. That approach -- leadership by EPA with modern tools for gathering data and making
risk assessment and risk management decisions -- is reflected in the updated discussion draft of
the CICA. We believe the updated draft provides a substantial step forward towards reaching
sensible chemical management reform. Its provisions are a marked improvement over current
law and would provide EPA with the authority to review chemicals, both new and existing, and
manage their risks.

The CICA Meets Key Principles for Modernizing TSCA

A number of key principles and concepts for TSCA modernization are the subject of agreement
among a wide variety of stakeholders, including the following:

* TSCA should provide for additional authority for EPA to review and manage risks from
existing chemicals on the market, as it has successfully done for new chemicals since
TSCA’s inception;

s A prioritization process is an appropriate way for EPA to commence reviewing existing
chemicals in order to ensure its resources are being spent in the most efficient way;

e EPA requires additional authority to call for testing of chemicals where existing data is
insufficient to permit reasoned conclusions either as to its priority status or to make risk
assessments;

+ The appropriate approach for a safety assessment of chemicals is a risk-based standard,
i.e., one that takes into account not just hazards but also exposure in leading to safety
conclusions;'

¢ The safety standard should, at its heart, be one revolving around the concept that the EPA
should take action where risks are significant, not when they are insignificant;

¢ EPA should take into account the needs of identified sensitive subpopulations where
appropriate to be able to make a safety assessment;

* EPA requires additional regulatory means, e.g., protective labels or use conditions, to
allow it to efficiently manage the risks of chemicals where those risks are more than
insignificant;

* Benefit and cost considerations are NOT appropriate when making a safety/risk
assessment, but ARE critical in deciding the appropriateness of risk management
measures;

' This will require increased authority to gather use information.
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e There should be appropriate protections for confidential business information; and
o EPA will require sufficient resources to be able to fulfill its mandate in a timely manner
under a modernized TSCA.

While provisions in the proposed bill on exposure data and resource needs require some fleshing
out, overall we are pleased that the updated CICA is directed towards meeting these principles
and concepts, and thus is a substantial improvement over current law. While all of these subjects
are of critical importance, 1 will focus the remainder of my statement on three key areas.

(1) Risk Assessments and Appropriate Risk Management Measures

A workable, modernized TSCA will only succeed if EPA in fact can do the job it is required to
do. This includes requirements that the agency prioritize chemicals for safety review, conduct
safety reviews and take appropriate risk management actions. We are pleased that the latest
discussion draft of the CICA advances these requirements by setting forth timeframes by which
risk assessments and risk management actions must take place once a chemical is designated as
high priority. Some stakeholders have noted that one element missing from the current
discussion draft is the pace by which this process should take place. In short, it is important to
have an understanding of the number of chemicals that must go through the risk assessment
process and the timeframe in which EPA must make a prioritization decision. While we share
some of this concern, we note that the ability to make an assessment of the appropriate pace of
the program depends upon two key elements yet to be assessed: (1) the resources available to
the agency and (2) the number of chemicals that are truly active and require prioritization.
Without these key facts, we believe it is difficult to legislate an appropriate pace for how many
chemicals go into the system.

(2) Risk Assessment Depends Upon the Availability of Use and Exposure Data

As noted earlier, and is reflected in the latest draft of the CICA, the appropriate standard for
review of chemical safety is on the basis of risk, not just hazard. This requires the availability of
sufficient use and exposure data to allow EPA to make reasoned judgments. While not testifying
on their behalf, as a member of the chemical management teams at the American Cleaning
Institute and Consumer Specialty Products Association, the leading associations of downstream
chemical formulators, | know that the downstream members are committed to an appropriate
system of providing adequate use information to help inform chemical safety assessments. That
commitment comes with the acknowledgment that TSCA reform must ensure the protection of
confidential business information.

(3) Sufficient Resources to Fulfill the Objectives of the Chemicals in Commerce Act

Ultimately, one key to the success of a modernized TSCA is ensuring that EPA has the resources
necessary to review new chemicals and prioritize and review active chemical substances under
the authority proposed under the CICA. A program that provides EPA the authority, but not the
resources, to do its job is a losing proposition for industry, our customers and the public. The



109

program posited by the CICA clearly will require additional resources in the EPA Office of
Pollution Prevention and Toxics to allow the program to work.

While it may be appropriate to consider a “user fee” system for providing some of the resource
needs, certain principles are critical in reaching an acceptable fee approach:

» Fees charged must be dedicated to the program itself, not to the general Treasury or other
programs within EPA;

« Fees need to supplement, not replace, appropriations for the functions of chemical safety
review;

e Fees must be reasonable in amount;

e Fees must not stifle innovation;

s Fees should be focused on activities that provide a direct benefit to the person being
charged; and

* A fee system needs to take into account small business considerations.

Having been extensively involved in the development and implementation of the pesticide fee
system under the Pesticide Registration Improvement Act {PRIA), which has been in place for
the Office of Pesticide Programs (OPP) for 10 years, [ can provide some perspective on the
possible application of a fees approach as part of increasing the resources for EPA to meet the
needs of the program.

Ultimately, PRIA provides some direction for possible approaches towards meeting resource
needs in the chemicals area, but it is also a somewhat imperfect model for TSCA fees. This is
because the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), the pesticide law of
which PRIA is a part is a product registration statute. Similar to the Prescription Drug program
at the Food and Drug Administration, pesticide applicants receive what amounts to a marketing
license that is specific to that applicant. Under FIFRA, each product marketed as a pesticide
must be approved. By contrast, TSCA is a substance based system—once a chemical is on the
TSCA Inventory, anyone (subject to any patent restrictions) is free to market the same product.
And, unlike under FIFRA, each product containing a chemical does not require registration®,

Under FIFRA, there are two types of fees that registrants pay. The first is a registration fee.
Applicants seeking the approval to market a new active ingredient, new product, new use or even
new conditions of use must pay an application fee, which varies in amount depending upon the
nature of the application. The second is the annual maintenance fee. All registrants of products
must pay a fee per product that they have registered (with a cap on total fees out of any one
company).

One can see some similarities in the notion of registration fees for chemicals. Indeed, an
application fee for Pre-Manufacturing Notifications already exists. However, those fees go to
the Treasury and are not directed specifically to EPA’s chemicals program. Under PRIA,

? One can readily see the impracticality of a product registration system for chemical products. Such a system
would result a separate approval for each formulation or even each product/article that contains a chemical.

4
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maintenance fees go to help fund OPP’s “Registration Review” program, a program similar to
risk assessment program for priority chemicals proposed under the CICA.

While there are things to be learned from the experience with PRIA, ultimately a fee program for
chemicals would need to be based on the unique processes and requirements of the chemical
management system. BASF stands ready to help inform Congress” consideration of the resource
needs of the EPA, including appropriate fee approaches.

Conclusion

Thank you, again, for the opportunity to share BASF’s views on the modernization of TSCA and
the revised discussion draft of the CICA. BASF supports the approach of the CICA towards
reaching bipartisan solutions for the critical issues required to make a modernized TSCA a
success. The chemical industry needs, and the public deserves, a predictable, scientifically-based
and efficient federal chemical management system that will create greater certainty and promote
innovation that will help to create a more sustainable future. BASF looks forward to working
with members of the subcommittee to accomplish this task.
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Mr. SHiMKUS. All right. Thank you for attending. And the busi-
ness community obviously represents their customers. It is great to
have a State senator here who has constituents. I think there is
obviously members, who are legislators also, have great respect for
anyone who puts their hat in the ring and runs for political office.
So I would like to recognize Senator Michael Moore from the Com-
monwealth of Massachusetts. And you are recognized for 5 min-
utes.

STATEMENT OF MICHAEL MOORE

Mr. MooORE. Thank you very much. And it is an honor to be here
today. Chairman Shimkus and Ranking Member Tonko and distin-
guished members of the subcommittee, as a member of the Massa-
chusetts State Senate and a member of the National Conference of
State Legislators, I speak today on behalf of the NCSL, a bipar-
tisan organization representing 50 State legislators and the legisla-
tors of our Nation’s commonwealths, territories and the District of
Columbia. I thank you for the opportunity to testify today.

Mr. Chairman, while the NCSL encourages Congress to reform
and modernize TSCA, we must insist that any changes do not
eliminate States’ abilities to protect the health and safety of their
citizens through sweeping Federal preemption. CICA preempts
nearly 40 years of State policy in an attempt to provide a one-size
fits all approach to toxic chemicals regulation. To strip States’ resi-
dents of protections enacted by their elected officials would be a se-
rious breach of State sovereignty and will leave everyone more sus-
ceptible to increased harm from toxic chemicals.

CICA would essentially eliminate the ability of State policy-
makers to regulate toxic chemicals at the State level by divesting
all authority away from States and localities and placing this au-
thority solely with the EPA administrator. This approach may have
adverse effects on State regulatory structures, which I detailed in
my written testimony.

CICA may also have unintended and adverse consequences that
extend into the other areas of State environmental regulation. Air
and water quality in States like New York may suffer because of
current language does not explicitly exempt State pollution laws. In
the absence of Federal action to address issues related to TSCA,
lack of—TSCA’s lack of revision, half of the States, including the
Commonwealth of Massachusetts, have enacted legislation to regu-
late individual chemicals. Nearly one-third of States, including
Massachusetts, have developed comprehensive State chemical regu-
lations. The CICA would preempt all of these laws. I have attached
a chart detailing the laws adversely impacted by CICA with my
written testimony.

Throughout my career in public service, I have seen the benefits
of State and Federal chemical policy firsthand. As a State environ-
mental police officer, I worked under the office of the State attor-
ney general’s environmental strike force to investigate crimes asso-
ciated with illegal chemical practices. The State plays a vital en-
forcement role in chemical incidents as the primary investigatory
authority in these matters, often coordinating with several Federal
and State organizations to ensure a safe and efficient response. For



112

18 years, I investigated serious violations of State law that had sig-
nificant impacts on local communities.

In 1993, I was involved with a case in which a metal manufac-
turing plant failed to use standard procedures when disposing of
residual sodium, resulting in an explosion. Beyond these basic fail-
ures, fire fighters responding to the blaze were significantly injured
due to inexcusable mistakes. This included a failure to warn re-
sponding officers about the current state of the involved chemical,
which explodes upon contact with water. When firefighters began
routine containment procedures, a larger explosion occurred and
several were critically burned through their protective gear by the
reacting chemical. Through the Attorney General’s strike force,
Massachusetts was able to hold the responsible party accountable
and bring justice to those injured in the incident.

Without State participation, enforcement of a chemical policy
would be nearly impossible. But current CICA language would
drastically hinder State enforcement. By eliminating State ability
to enforce laws that are comparable to the Federal standards, the
responsibility of holding violators responsible would fall primarily
on the Federal Government. States embrace the opportunity to pro-
vide an improved safety for their residents and the environment
and accept this burden. But preemption language in CICA signifi-
cantly endangers the—that enforcement ability.

When I became a State legislator, it became more apparent how
intricately States must be involved in chemical policy. The—TSCA
has not been updated for nearly 40 years, and States have acted
to pass laws that complement the Federal policy. All of these State
laws would pass with the welfare of the public in mind. Beyond the
host of Massachusetts’ law that provides increased protection from
toxic chemicals, several communities in my district are currently
experiencing difficulties in costs associated with Federal preemp-
tion of railroad operations. That really adds—I commend the sub-
committee for their commitment to business and interstate com-
merce in this draft, and understand the motivations for a uniform
Federal chemical policy to promote these goals. However, the ad-
vancements of these ideas cannot come at the expense of public and
environmental safety. I share the residents’ belief that approxi-
mately—I share the residents’ belief that live on the other side to
the potential spills—to the potential problems of spills entitles
them to a measure of involvement in ensuring chemical safety.
When 100 gallons of a chemical called Styrene, used in the manu-
facturing of Styrofoam, was spilled in one of these preempted
yards, a cooperated effort of rail yard employees and workers from
State municipal agencies were responsible for the cleanup. The in-
cident was handled safely and professionally by all involved parties
with only minor complaints of irritated eyes and lingering smells.
However, if a rail yard is federally preempted from State law, and
chemicals being transported are preempted, the citizens of these
communities have no recourse to protect their homes and families
from future spills. There must be a balance struck between the
benefits of interstate commerce and the need for public safety.
State legislators have and must continue to play a role in chemical
policy in order to reach that balance.
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The NCSL encourages Congress to reform and modernize TSCA,
but does not believe that the CICA adequately accomplishes this
goal. At a minimum, the NCSL believes proposes TSCA reform leg-
islation should embody the elements outlined in the NCSL’s Fed-
eral Chemical Policy Reform directive, which is attached to my
written testimony. Most notably, any reform of TSCA should pre-
serve State rights to manage chemicals and resources, and should
be provided for the State level implementation.

And I thank you for this opportunity and look forward to any
questions.

[The prepared statement of Mr. Moore follows:]
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Chairman Shimkus, Ranking Member Tonko and distinguished members of the House
Environment and the Economy Subcommittee, | am Senator Michael Moore, Member of the
Massachusetts State Senate and a member of the National Conference of State Legislatures
(NCSL). I appear before you today on behalf of NCSL, a bi-partisan organization representing
the 50 state legislatures and the legislatures of our nation's commonwealths, territories, and the
District of Columbia. I thank you for the opportunity to testify on the important issue of

reforming the federal chemical regulatory program.

Mr. Chairman, NCSL is appreciative of your efforts to engage in the necessary work to reform
our federal chemical regulatory program, which has not been updated since the Toxic Substances
Control Act (TSCA) was enacted in 1976. NCSL believes reforming TSCA is important to
reflect the advances in science and technology to better evaluate and regulate chemicals that have
been developed since 1976. While NCSL encourages Congress to reform and modernize TSCA,
we must insist that any changes to the existing statute do not eliminate, through sweeping federal

preemption, states’ abilities to protect the health and safety of their citizens.

As currently drafted, The Chemicals in Commerce Act (CICA) includes onerous preemption
language that would handcuff states from acting against harmful chemicals to protect their
population. CICA essentially ignores nearly 40 years of state policy in an attempt to provide a
one-size-fits-all approach to toxic chemicals regulation. It is very disconcerting for me as a state
policymaker to think that the good work done in my state and in other states to regulate toxic
substances since 1976 will be nullified if this draft bill becomes law. To strip states’ residents of
protections enacted by their elected officials would be a serious breach of state sovereignty and

would leave everyone more susceptible to increased harm from toxic chemicals.

Sections 5, 6, and 17 of CICA, would essentially eliminate the ability of state policymakers to
regulate toxic chemicals at the state level by divesting all authority away from states and
localities and placing this authority solely with the Administrator of the Environmental
Protection Agency (EPA). The EPA would decide what constitutes a “significant new use” of a
chemical substance, the notice requirements for the development of new chemical substances or

mixtures and safety determinations would all be federalized under CICA, and the designation of

(¥
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a chemical as “low” or “high” priority would also fall to the EPA. This approach would: (1)
prevent states from establishing or continuing to enforce any state regulation of chemicals if the
EPA has made a safety determination and priority designation of the chemical; (2) prohibit states
from regulating or banning any new chemical when the EPA makes a safety determination, and,
(3) eliminate states’ abilities to enact stricter or stronger laws than the federal government.
States’ inabilities to go beyond federal requirements to protect health and safety is especially
troubling and runs counter to current law which allows for states to regulate toxic substances in a

manner that complements the federal scheme.

CICA may also have unintended and adverse consequences that extend into other areas of state
environmental regulation, such as air and water pollution. CICA’s broad preemption language
may also negate state laws directed towards air or water quality, because current language does
not explicitly exempt such pollution laws. For example, the ambiguity of the CICA draft may
preempt such laws as New York’s Mercury Reduction Program that regulates the amount of

mercury in the air.

States have enjoyed a long history of co-regulation with the federal government in environmental
protection and have made sound policy decisions benefitting the American people. We do not
want to see such collaborative protections eroded, or in the case of CICA, completely eradicated.
NCSL has long standing policy on environmental federalism that recognizes the need to preserve
and strengthen uniform minimum federal standards for environmental protection while
maintaining statutory authority for states to enact state environmental standards that are more
stringent than minimum federal standards. There must surely be a more harmonious solution to
update TSCA, which sorely needs reforming and harmonize our shared federal/state goals of

protecting our citizens and regulating chemical substances than CICA.

In the absence of federal action to address issues related to TSCA implementation, many state
legislatures have enacted legislation to regulate individual chemicals, States such as my own
state of Massachusetts joined by California, Connecticut, Ilinois, Maine, Michigan, Montana,
New Hampshire, Ohio, Oregon, Tennessee, South Carolina, and Wisconsin have also developed
comprehensive state chemical policies that aim to establish broad and permanent frameworks to

systematically prioritize chemicals of concern, close data gaps on those chemicals and restrict
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their uses in those states. More broadly, there are laws in 24 states that regulate toxic chemicals.
The CICA would preempt those state laws, rendering them useless, and would prevent states

from regulating chemicals in the future.

In my home state of Massachusetts we have enacted many laws aimed at protecting our citizens
from harmful chemicals and pollutants which are all now in jeopardy under CICA. My state of
Massachusetts has laws on the books that ban the sale of mercury-added products; laws that
regulate lacquer sealers and flammable floor products; and a comprehensive chemicals
management scheme, that requires companies that use large quantities of particular toxic
chemicals to evaluate and plan for pollution prevention, implement management plans if

practical, and annually measure and report the results.

As an environmental police officer I worked under the office of the State Attorney General's
Environmental Strike Force to investigate environmental crimes associated with illegal chemical
practices. During my 18 years there, [ participated in every facet of criminal investigations, from
investigating crime scenes, to examining corporate manifests and records, to serving search
warrants for criminal, civil and administrative proceedings. The state plays an essential role as
the primary investigative authority in these matters, often coordinating with several federal and
state organizations to ensure a safe and efficient response. For 18 years my colleagues and |
were tasked with holding individuals and companies responsible for their violations of state
chemical laws. These were not investigations into trivial incidents, but cases that required strong
state action to serve justice. In 1993, 1 was involved with a case in which a metal manufacturing
plant failed to use standard procedures when disposing of residual sodium, resulting in an
explosion. Upon the arrival of first responders, firefighters attempting to quell the blaze were
significantly injured due to several failures by the company. This included a failure to warn
responding officers about the current state of the involved chemical, which explodes upon
contact with water. When firefighters began containment procedures, several were critically
burned through their protective gear by the reacting chemical. Through the Attorney General’s
Strike Force, Massachusetts was able to hold the responsible party accountable, and bring justice
to those injured in the incident. Without state participation, enforcement of a comprehensive
chemical policy would be nearly impossible, current language would drastically hinder state

enforcement.
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By eliminating the ability of state’s to enforce laws that are comparable to the federal standards,
the responsibility of holding violators responsible would fall solely on the federal government,
despite established state organizations that have been proven successful. States embrace the
opportunity to provide improved safety for their residents and the environment, but preemption

language in this draft significantly endangers that enforcement ability.

As 1 shifted the focus of my public service to that of a legislator, it became even more apparent
how intricately states must be involved in chemical policy. I commend the Subcommittee for
their commitment to businesses and interstate commerce in this draft, and understand the
motivations for a uniform federal chemical policy to promote those goals. However, the
advancement of these ideas cannot come at the expense of public and environmental safety. The
TCSA has not been updated for nearly 40 years, and states have acted to pass laws that
complement the federal policy. This action may have been motivated by a desire to regulate a
chemical like mercury that is acknowledged as dangerous, but fails to meet the current federal
standards. Or they could have been passed to address a specific need relating to an industry with
greater prevalence in one state. While the reasoning behind specific bills may change, they are
all passed with the welfare of the public in mind. Beyond the host of Massachusetts laws that
provide increased protection from toxic chemicals, several communities in my district are
currently experiencing difficulties and costs associated with federal preemption of chemical laws
at rail yards. [ share the resident’s belief that their proximity to a potential spill entitles them to a
measure of involvement in ensuring chemical safety. When 100 gallons of a chemical called
styrene, which is used in the manufacture of Styrofoam, were spilled in one of these preempted
yards, a cooperative effort of rail yard employees and workers from state and municipal agencies
was responsible for the cleanup. The incident was handled safely and professionally by all
involved parties with only minor complaints of irritated eyes and lingering smells. However, ifa
rail yard is federally preempted from state law, the citizens of those communities have no
recourse to protect their homes and families from future spills. There must be a balance struck
between the benefits of interstate commerce and the need for public safety. State legislatures

have and must continue to have a role in chemical policy in order to reach that balance.

Modernizing TSCA

w
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NCSL encourages Congress to reform and modernize TSCA but does not believe the current
discussion draft adequately accomplishes this goal. At a minimum, NCSL believes proposed
TSCA reform legisiation should embody the elements outlined in NCSL’s Federal Chemical

Policy Reform Policy Directive:

« States Rights: State governments play a critical role in environmental regulation. For
nearly all federal environmental statutes, there are provisions to extend the reach of the
federal government by delegation of program authority and/or provision of federal grants
to support state implementation of environmental requirements in lieu of or in addition to
the federal requirements, Any reform of TSCA should preserve state rights to manage

chemicals, and resources should be provided for state level implementation.

« Act on the Harmful Chemicals First and Promote Safer Alternatives: Persistent,
bicaccumulative and toxic chemicals (PBTs) are uniquely dangerous and should be
phased out of commerce except for critical uses that lack viable alternatives. Exposure to
other toxic chemicals, like formaldehyde, that have already been extensively studied
should be reduced to the maximum extent feasible. Research into chemicals and chemical
processes designed to reduce or eliminate negative environmental impacts of chemicals

should be expanded, and safer chemicals favored over those with known health hazards.

s Ensure Broad Access to Mandatory Safety Data on All Chemicals: Chemical
manufacturers should bear the burden of proof of safety of their products, and should be
required to provide full information on the health hazards associated with their chemicals,
how they are used, and the ways that the public or workers could be exposed. The public,

workers, and businesses should have full access to such information.

+ Protect All People, and Vulnerable Groups, Using the Best Science: All chemicals
should be assessed against a health standard that protects all people and the environment,
especially the most vulnerable subpopulations, including children, low-income people,
racial and ethnic minorities, workers, and pregnant women. EPA should adopt the

recommendations of the National Academy of Sciences for reforming risk assessment.
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Biomonitoring by the Centers for Disease Control and Prevention should be significantly

expanded and used by EPA to assess the effects of pollution on people.

Modernizing TSCA can help assure that we protect the nation’s interest in a strong American
business of chemistry — and assure that the United States produces products that save lives,
protect our children, make our economy more energy efficient, and reduce greenhouse gas
emissions. While NCSL wholeheartedly supports the need for toxic chemical reform legisiation,

we must oppose any bill that so egregiously preempts states laws.

NCSL is encouraged by the fact that the Chairman has released this language as a draft, and
hopes the committee will continue to engage in meaningful discussion with the states before
introducing TSCA reform legislation that would preempt state laws. NCSL staff stands ready to
work with this subcommittee if it moves forward with formal legislation on TSCA. Thank you
again for the opportunity to provide a voice for the importance of state sovereignty in protecting
the health and welfare of our citizens against harmful chemicals. 1 look forward to questions

from members of the subcommittee.

Appendices:
NCSL Federal Chemical Reform Policy
NCSL Environmental Federalism Policy

State Laws Chart
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Federal Chemical Policy Reform Policy Directive
NCSL Natural Resources and Infrastructure Standing Committee

The Toxic Substances Control Act (TSCA) of 1976 provides the US EPA with authority to
require reporting, record-keeping and safety testing of chemical substances and/or mixtures.
TSCA also gives EPA the power to restrict the use of chemicals. Certain substances are
generally excluded from TSCA, including food, drugs, cosmetics and pesticides.

Since its enactment, increasing evidence linking toxic chemicals o adverse human health
effects has eroded the public’'s confidence in the safety of consumer products containing toxic
chemicals, prompting many state legislatures to act. In the absence of Federal action, states
have passed legislation to regulate individual chemicals. States have also begun to develop
comprehensive state chemical policies that aim to establish broad and permanent
frameworks fo systematically prioritize chemicals of concern, close data gaps on those
chemicals and restrict their uses in those states. Appropriate modifications to federal faw will
help enhance public confidence and the efforts of the state governments.

Current federal chemical policy has not kept up with modern science. The science of testing
chemicals and understanding their health or environmental effects has improved considerably
since TSCA was enacted. NCSL believes TSCA should be updated to reflect the advances in
science and technology to better evaluate and regulate chemicals.
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TSCA's failures have caused the United States to fall behind our trading partners in the
quality of our public health and environmental standards, and these failures now threaten the
competitiveness of our manufactured products in a world market that increasingly demands
safer chemicals and products.

Modernizing TSCA can help assure that we protect the nation’s interest in a strong American
business of chemistry — and assure that the United States produces products that save lives,
protect our children, make our economy more energy efficient, and reduce greenhouse gas

emissions.

Toxic Substances Control Act (TSCA) Reform

NCSL encourages Congress to reform and modernize The Toxic Substances Controt Act
(TSCA) of 1976. At a minimum, NCSL believes proposed TSCA reform legislation should

embody these policy elements:

Act on the Harmful Chemicals First and Promote Safer Alternatives

Persistent, bicaccumulative and toxic chemicals (PBTs) are uniquely dangerous and should
be phased out of commerce except for critical uses that lack viable alternatives. Exposure to
other toxic chemicals, like formaldehyde, that have already been extensively studied should
be reduced to the maximum extent feasible. Research into chemicals and chemical
processes designed to reduce or eliminate negative environmental impacts of chemicals
should be expanded, and safer chemicals favored over those with known health hazards.

Ensure Broad Access to Mandatory Safety Data on All Chemicals

Chemical manufacturers should bear the burden of proof of safety of their products, and

should be required to provide full information on the health hazards associated with their
chemicals, how they are used, and the ways that the public or workers could be exposed.
The public, workers, and businesses should have full access to such information.

Protect All People, and Vuinerable Groups, Using the Best Science
All chemicals should be assessed against a health standard that protects all people and the
environment, especially the most vuinerabie subpopulations, including children, low-income

i
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people, racial and ethnic minorities, workers, and pregnant women. EPA should adopt the
recommendations of the National Academy of Sciences for reforming risk assessment.
Biomonitoring by the Centers for Disease Control and Prevention should be significantly
expanded and used by EPA to assess the effects of pollution on people.

States Rights

State governments play a critical role in environmental regulation. For nearly all federal
environmental statutes, there are provisions to extend the reach of the federal government by
delegation of program authority and/or provision of federal grants to support state
implementation of environmental requirements in lieu of or in addition to the federal
requirements. Any reform of TSCA should preserve state rights to manage chemicals, and

resources should be provided for state level implementation.

Toxics Release Inventory Reform

NCSL urges the EPA to continue to provide appropriate contextual materials to affected
communities to accompany Toxics Release Inventory (TRI) reports to assure particularly that
emergency response agencies will understand and be able to respond safely to chemical
releases to protect the people who live in the vicinity of facilities required to file TRI reports.

The EPA and the reporting industries should continue working to ensure that the reported TRI
data are communicated to the public in an understandable manner that includes a description
of the risk of release specific chemicals posed to the public and emergency response teams,
how these materials are managed to control release, and an assessment of the risk to public

health and welfare in the event of regulated or accidental releases.

diny
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Environmental Federalism Policy Directive
NCSL Natural Resources and Infrastructure Standing Committee

The National Conference of State Legislatures (NCSL) urges the federal government to
renew its commitment to the state-federal parinership for environmental protection.

State governments, acting in partnership with the federal government, play an indispensable
role in our mutual effort to protect natural resources and combat environmental degradation
and pollution. State implementation of federal law is the cornerstone of our current system of
environmental protection. States are particularly dependent upon federal pollution control
laws to address the interstate migration and affects of poliutants. Given the increasing trend
of delegating more authority to the states, it is essential that the federal government not
abandon its commitment to uniform minimum federal standards, the state-federal partnership
and the very laws and agencies that guarantee the success of our partnership.

In furtherance of the above, the following principles should guide NCSL's federal lobbying
efforts with respect to the state-federal environmental partnership:

« NCSL supports the prevention of pollution at its source and believes that federal
legislation and regulation, through delegated authority to the states, should encourage
the implementation of activities designed to minimize the generation of hazardous
pollution by regulated entities.
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NCSL further supports federal funding of poliution prevention research and
development, training, technical assistance, and regulatory guidance for states.

The present level of commitment and funding for natural resource and environmental
protection efforts should be enhanced; specifically, the federal government should
prevent efforts to further erode its commitment to provide technical support, research
and financial assistance to states and avoid further cost shifis to the states.

The federal government should provide funding to the states in the form of block
grants that provide for maximum state flexibility to use federal monies in the manner
which they deem proper and in a manner which is consistent with their intended
purpose.

Environmental protection should be based on a holistic comprehensive, flexible and
integrated program that addresses environmental issues, the nation's broader
economic prosperity, and policies that ensure long-term energy affordability &
reliability.

Uniform minimum federal standards for environmental protection should be preserved
and strengthened.

Statutory authority for states to enact state environmental standards that are more
stringent than their minimum federal counterparts should be maintained and renewed.
Within the framework of uniform minimum federal standards, states should have
maximum flexibility in devising approaches and methods for obtaining compliance with
such standards, The federal government should adopt performance-based standards
which prescribe the end to be accomplished and leave the means of obtaining the end
up to individual states. In return for this new level of autonomy, the federal government
should adopt a system of performance audits and objectively quantifiable benchmarks
that would allow the federal government to certify state performance results in meeting
uniform minimum federal standards.

Implementation schedules established under the framework of uniform minimal federal
standards should ensure that the time fo deploy emissions control technology reflects
normal construction industry experience, technology availability and practices that
maximize order and efficiency to avoid wasteful financial expenditures and any risks ta
energy reliability.

3t
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Within this framework, states should have the flexibility to work with utilities to
coordinate the closure and retrofitting of existing power generation stations in a
manner that will ensure the continued supply of electricity and that will aliow power
generators to upgrade their facilities in a manner that provides reasonable cost while
attaining environmental compliance. State flexibility should allow for regulatory options
for units that are necessary for grid reliability, that commit fo retire or repower and
establishing interim progress standards that ensure generation units meet EPA
regulations in an ordetly, cost-effective manner.

There should be consistent, uniform and vigorous federal enforcement of
environmental laws to deter non-compliant behavior and to reward those who are
acting in compliance with such laws. The federal government should continue its
present role of overseeing the efficacy of state efforts to enforce uniform minimal
federal environmental protection standards.

in light of the Supreme Court rulings in Seminole Tribe of Florida v. Florida and Alden
v. Maine, which suggest that citizens will no longer be able to sue states in federal
court for violations of federal environmental protection laws, the federal government
needs to allocate adequate resources to ensure compliance among the states.
Cost-benefit analysis should be performed in environmental decision making. Sound
public policy decision making demands that benefits should be proportionate to costs,
after factoring in the totality of the circumstances. However, cost-benefit analysis
should not be the only determinative factor in any environmental decision making
process. Rather, such an analysis should be one of the many {ools that inform
decision makers in formulating sound public policy. In the face of uncertainty in
devising analytical methods, any default assumptions that are employed should favor
enhanced environmenta! protection.

in order to finance environmentat protection efforts, Congress should create funding
mechanisms that consistently generate revenue solely for such uses. All monies from
such funds should be fully appropriated for their intended uses.
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NCSL supports a citizen's right to access public information. NCSL supports “right-to-
know" laws and other statutory and regulatory mechanisms that readily provide public
access to public information while acknowledging the need to balance this right with
security concerns relating to the distribution of sensitive material such as water
security information regarding water infrastructure and sources of supply.

NCSL supports the preservation of state authority to enforce chemical security
standards that are more stringent than those established by the federal government;
finally.

NCSL opposes any attempt to preempt or circumvent the authority of state courts and
iocal administrative bodies. Proposed federal legislation that would centralize decision-
making in the Federal courts for compensation for land use and other regulatory
actions represents a major threat to our Constitutional system of federalism. Improving
the efficiency of the state and local judicial process is an issue for state legislatures,
not Congress. Land use and regulatory policy must remain a primary responsibility of
the states. The authority of state courts must be preserved.

in acknowledgement of the unigue needs and concerns of the arctic ecosystem thatis
undergoing rapid environmental change and extensive exploration for natural
resources, the NCSL urges ratification of the United Nations (UN) Convention on the
Law of the Sea, negotiated in 1982, and of the Trealy on Persistent Organic
Pollutants, adopted by the U.S. in 2001 but never ratified,

NCSL believes federal environmental health regulations require more and better data
about the unique exposure patterns and sensitivities of children who are uniguely
vuinerable to environmental exposures because they are in a dynamic state of growth,
with many vital systems not fully developed upon birth.

NCSL supporis consideration of the sensitivity of children to environmental
contamination in all federal environmental policy, legislation, and regulation.

NCSL supports federal funding for health research on the effects of exposure of
children to environmental toxicants, and consistent reporting and tracking of birth
defects, cancer, and other relevant diseases in children.
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State Laws address Chemical Control and Commerce
Total Number of S{atutes ldentified 72

CA Cal. Health & Safety Prohibits the manufacture, sale or
Code §§ 108940- distribution of bottles or cups which contain
108941 8PA at a detectable level above 0.1 parts per
billion if the containers are designed to be
used by children three years of age or
younger. Requires manufactures to replace
BPA in these products with the least toxic
alternative and prohibits them from replacing
BPA with certain carcinogens or reproductive
toxicants. California’s restrictions took effect
july 1, 2013,

T Conn. Gen. Stat, § 21a- | Bans the manufacture, sale or distribution of
12bto 12¢ reusable food or beverage containers—
including baby bottles, spill-proof cups,
sports bottles and thermoses—that contain
BPA. The law also bans the manufacture, sale
or distribution of baby food or infant formula
sold in containers that contain BPA.

Conn, Gen. Stat. §§ Prohibits the manufacture, sale or

21a-12e distribution of thermal receipt paper or

cash register receipt paper containing BPA.
The restrictions took effect October 1, 2013,
unless the U.S. Environmental Protection
Agency does not identify a safe alternative to
BPA in these products by that date

DE 6 Del €. §2509 Prohibits the sale of bottles or cups
containing BPA if those containers are
designed for use by children under four years
of age.
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410 1LCS 44/10

Prohibits the sale of children’s food or
beverage containers that contains bisphenol
A. Children’s food or beverage containers
means “an empty bottle or cup to be filled
with food or liquid that is designed or
intended by a manufacturer to be used by a
child” less than 3 years of age.

ME

Me. Rev. Stat. Ann. tit.
38, §§ 1691; Resolve
No. 2011-25

Approves the designation of BPA as a priority
chemical under the state’s toxic chemicals in
children’s products law (38 MRSA §1691 et
al.}. This law establishes certain reporting
requirements for manufacturers of products
containing priority chemicals and authorizes
sales prohibitions of these products.

MD

Md. Code Ann., Health-
Gen, §§ 24-304

Prohibits the manufacture, sale, or
distribution of children’s bottles or cups that
contain BPA after January 1, 2012. The law
requires manufactures to replace BPA in
these products with the least toxic
alternative and prohibits them from replacing
BPA with certain carcinogens or reproductive
toxicants.

Prohibit the manufacture, sale and
distribution of containers of infant formula
containing more than 0.5 parts per billion of
BPA. The amended law also prohibits the
state from purchasing infant formula in
containers made with BPA.

MN

Minn, Stat. §§
325F.173-175 {2009).

Prohibits the sale of any bottle or cup thatis
designed or intended for use by a child under
three years of age and contains BPA. The ban
applies to manufacturers and wholesalers
beginning on January 1, 2010 and to retailers
on january 1, 2011.

NY

N.Y. Envtl. Conserv. Law
§ 35-0501 (2010).

Prohibits the sale of pacifiers, baby bottles,
sippy cups and other unfilled beverage
containers for use by children under three
years of age that contain BPA after December
1, 2010. The law also allows products to be
labeled as BPA-free.

i
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18 V.S.A. §1512

Prohibits the manufacture, sale or
distribution of reusable food or beverage
containers such as baby bottles, spill-proof
cups, sports bottles, and thermoses that
contain BPA after July 1, 2012. The law also
bans baby food and infam formula stored in
BPA-containing plastic containers or jars after
fuly 1, 2012, and in BPA-containing jars after
July 1, 2014, The law requires manufactures
to replace BPA in these products with the
least toxic alternative and prohibits them
from replacing BPA with certain carcinogens
or reproductive toxicants.

WA

RCWA 70.280.010 to
060

Prohibits the manufacture, sale or
distribution of empty bottles, cups or other
food or beverage containers that contain BPA
after July 1, 2011, Metal cans are exempted
from this ban. The law also prohibits the
manufacture, sale or distribution of empty
sports bottles of 64 ounces or less that
contain BPA after July 1, 2012. A provision of
the law requires manufacturers to recall
prohibited products and reimburse the
retailer or any other purchaser for the
product,

wi

Wis, Stat. § 100.335
{2010).

Prohibits the manufacture or sale at
wholesale and retail of empty baby bottles
and spill-proof cups for use by chiidren 3
years of age or younger that contain BPA
after fune 15, 2010. Manufacturers of these
products also must conspicuously label each
product as not containing BPA.

CA

California
Environmental
Contaminant
and
Biomonitoring
Program

Cal, Health & Safety
Code §§ 105440-
105459

Requires the California State Department of
Health Services, in collaboration with the
California Environmental Protection Agency,
to establish the California Environmental
Contaminant Biomonitoring Program to
monitor the presence and concentration of
designated chemicals in Californians,
Requires the Department and the Agency to
establish a Scientific Guidance Panel to assist
the Department and the Agency. Requires
the Department to provide public access to

NATIONAL CONFERENCE OF STATE LEGISLATURES
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information and to report to the Legislature
and the public.

Biomonitoring
Feasibility Study
Act

110 ILCS 337/1; H.B.
680, 95th Gen.

Assemb., Reg. Sess. {Hl.

2007)

Requires the University of lllinois at Chicago
{UIC), Great Lakes Center for Occupational
and Environmental Safety and Health to
conduct an Environmental Contaminant
Biomonitoring Feasibility Study that proposes
the best way to establish an Hlinois
Environmental Contaminant Biomonitoring
Program. Requires the Department of Public
Health and the Environmental Protection
Agency to establish a Scientific Guidance
Panel that shall make recommendations
regarding the design and implementation of
the Program. Requires UIC to release a draft
report, containing findings of the Feasibility
Study, recommended activities, and costs of
establishing the program, for public review
and comment and for review by the Panel,

MD

Dept of Health
and Mental
Hygiene -
Biomonitoring
Program

Chap. 394, H.B. 181,
427th Gen. Assemb.,
Reg. Sess. {Md. 2010).

Requires the Department of Health and
Mental Hygiene, in consultation with the
Department of the Environment, to study the
feasibility of establishing a biomonitoring
program to monitor the presence and
concentration of designated chemicals in
residents of Maryland.
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CA

Cal. Health & Safety
Code §§ 25252,
25252.5, 25253, 25254,
25255, 25257

Establishes autherity for the Department of
Toxic Substances Control (DTSC) to develop
regulations that create a process for
identifying and prioritizing chemicals of
concern and to create methods for analyzing
alternatives to existing hazardous chemicals.
Allows DTSC to take certain actions following
an assessment that range from "no action” to
"restrictions or bans.” Establishes a Green
Ribbon Science Panel made up of experts to
provide advice on scientific matters, chemical
policy recommendations and implementation
strategies, as well as ensuring
implementation efforts are based on a strong
scientific foundation. Expands the role of the
Environmental Policy Council, made up of the
heads of all California Environmental
Protection Agency boards and departments,
to oversee critical activities related to the
implementation of the green chemistry
program.Agency, to establish the California
Environmental Contaminant Biomonitoring
Program to monitor the presence and
concentration of designated chemicals in
Californians. Requires the Department and
the Agency to establish a Scientific Guidance
Panel to assist the Department and the
Agency. Requires the Department to provide
public access to information and to report to
the Legislature and the public.

i
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T

Chemical
innovations
institute within
the University of
Connecticut
Health Center

2010 Conn. Acts 164
(Reg. Sess.).

Establishes a Chemical innovations Institute
within the University of Connecticut Health
Center to foster green job growth and safe
workplaces through clean technology
innovation and green chemistry and provide
assistance to businesses, state agencies, and
nonprofit organizations that seek to utilize
safe alternatives to chemicals that are
harmful to public health and the
environment. Requires the Institute to:
research and identify chemicals that are
important to the state economy; provide
research and technical assistance concerning
chemicals of concern to the environment and
public health, as well as safe alternatives to
such chemicals; coordinate and share
information with institutes in other states
and the interstate chemicals clearinghouse
concerning safe alternative chemicals and the
impact of such safe alternative chemicals on
public health and the environment; and offer
trainings for businesses regarding chemical
regulations and safer chemical alternatives.

MD

Procurement of
Green Product
Cleaning
Supplies

Md. Code Ann.,,
Education §§ 5-112
{2012}, Chapter No.
454; Amended 2012
(H.B. 1019)

Requires a county board, to the extent
practicable and economically feasible, to
procure green product cleaning supplies for
use in its schools. Requires the county board
to draft specifications that provide a clear
and accurate description of the functional
characteristics or nature of the green product
cleaning supplies that are to be procured.

Mi

Economic
Development of
the State

H.B. 4817, 95th Leg.,
Reg. Sess. {Mich. 2009}

Amends the Michigan Strategic Fund Act to
include the definition of "green chemistry"
and includes a firm that uses green chemistry
as a design guidance under the definition of
"research and development enterprise,”
making enterprises engaged in the
development of "green chemistry" eligible for
financial aid from the Research Center Fund.
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Promotion of
Green Chemistry
for Sustainable
Economic
Development
and Protection
of Public Health

Exec. Directive No.

2006-6 {Oct. 17, 2006).

Requires the Department of Environmental
Quality to coordinate the efforts of state
departments and agencies to promaote
pollution prevention and sustainable
economic development through green
chemistry by: encouraging the research,
development, and implementation of
innovative chemical technologies; promoting
the use of chemical technologies that reduce
or eliminate the use or generation of
hazardous substances during the design,
manufacture, and use of chemical products
and processes; and encouraging the use of
safer, less toxic, or non-toxic chemical
alternatives to hazardous substances.
Requires the Department to establish a
Green Chemistry Support Program to
promote and coordinate state green
chemistry research, development,
demonstration, education, and technology
transfer activities. Requires the Department
to convene a Green Chemistry Support
Roundtable.

MN

Green Economy
and Green
Chemistry Law

S.F. 2510, 86th Leg.,

Reg. Sess. {Minn, 2010},

Amends the definition of "green economy" to
include products, processes, methods,
technologies, or services intended to increase
the use of green chemistry.

Toxic Free Kids
Act

Minn. Stat. §§
116.9401-116.9407
(2009).

Requires the Department of Health, in
consultation with the Pollution Control
Agency, to generate a list of chemicals of high
concern. Permits the Department, in
consultation with the Agency, to designate a
chemical of high concern as a priority
chemical if it has been identified as a high-
production volume chemical and has been
found to be present in any human bodily
tissues or fluids, the home environment or
the natural environment. Permits
participation in an interstate chemicals
clearinghouse. Requires the Agency to report
with recommendations on: addressing
priority chemicals in children's products,
moving to safer alternatives, and incentives
for product design that uses green chemistry.

Y
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NY

Detergents and
Other Household
Cleaning
Products

N.Y. Envtl. Conserv. Law
§ 35-0107 {2010).

Requires manufacturers of household
cleaning products distributed, sold, or offered
for sale, to furnish to the Commissioner of
the Department of Environmental
Conservation information about the
products, including the nature and extent of
investigations and research performed by the
manufacturer concerning the effects of such
products on human health and the
environment. Permits the Commissioner to
restrict or limit the use of ingredients in
household cleaning products after finding
that any ingredient of household cleaning
products distributed, sold, offered or
exposed for sale is likely to materially affect
adversely human health or the environment
and holding a public hearing.

Directing State
Agencies to
Reduce the
Environmental
Impact of
Cleaning of State
Facilities

Exec. Order No. 134
{lan. 5, 2005).

Requires all State Agencies to procure and
use cleaning products that have properties
that minimize potential impacts to human
health and the environment. Requires all
State Agencies to purchase environmentally
preferred cleaning products. Encourages local
governments and school districts to review
their purchasing and use of cleaning products
and select those having properties that
minimize potential impacts to human health
and the environment,

Establishing a
State Green
Procurement
and Agency
Sustainability
Program

Exec. Order No. 4 {Apr.
24,2008).

Establishes an interagency Committee on
Sustainability and Green Procurement.
Requires the Committee to select a "priority
categories” and "priority commodities,
services, and technologies” for which the
Committee shall develop "green
procurement lists” and "green procurement
specifications." Requires the Committee to
develop procurement lists and procurement
specifications that consider poliution
reduction and prevention, waste reduction,
recyclability, compostability and other
factors. Requires each State agency and
authority to develop and implement a
Sustainability and Environmental Stewardship
Program. Establishes a Sustainability and
Green Procurement Advisory Council,

s
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Poliution N.Y. Envtl. Conserv. Law | Requires the Department of Environmental
Prevention §§ 28-0101-28-0113 Conservation to develop, coordinate,
(2008). implement and measure policies, planning

and programs to promote pollution
prevention. Establishes small business
poliution prevention and environmental
compliance assistance program. Establishes a
pollution prevention and environmental
compliance coordinating council. Establishes
the New York state pollution prevention
institute program whose mission is to
promote the purposes of this article through
research, development, technology
demonstration, technology transfer,
education, outreach, recognition, and
training programs in a manner consistent
with the principles of poliution prevention,
including but not limited to green chemistry
and reuse and remanufacturing.

Procurement N.Y. Edu. Law § 408-i Requires the Commissioner of General

and Use of {2008). Services to establish guidelines and
Environmentally- specifications for environmentally-sensitive
Sensitive cleaning and maintenance products for use in
Cleaning and elementary and secondary school facilities.
Maintenance Requires the Commissioner to disseminate to
Products all elementary and secondary schools

guidelines and specifications for the purchase
and use of environmentally-sensitive cleaning
and maintenance products.
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CA

Cal, Health & Safety
Code §§ 25252,
25252.5, 25253, 25254,
25255, 25257

Establishes authority for the Department of
Toxic Substances Control (DTSC) to deveiop
regulations that create a process for
identifying and prioritizing chemicals of
concern and to create methods for analyzing
alternatives to existing hazardous chemicals,
Allows DTSC to take certain actions following
an assessment that range from "no action” to
"restrictions or bans.” Establishes a Green
Ribbon Science Panel made up of experts to
provide advice on scientific matters, chemical
policy recommendations and implementation
strategies, as well as ensuring
implementation efforts are based on a strong
scientific foundation. Expands the role of the
Environmental Policy Council, made up of the
heads of all California Environmental
Protection Agency boards and departments,
to oversee critical activities related to the
implementation of the green chemistry
program.

Cal. Health & Safety
Code §§ 108100-
108515 (2008}

Permits the Department of Health Services to
declare any substance or mixture of
substances that meets certain requirements
to be a hazardous substance. Requires
labeling of hazardous substances. Permits the
Department to summarily ban the sale or
distribution of any hazardous substance or
article, Prohibits the distribution of any art or
craft material containing toxic substances
causing chronic illness without the
appropriate label.

co

Hazardous
Substances Act
of 1973

Colo. Rev. Stat. §§ 25-5-
501-25-5-512 {2008).

Permits the Department of Public Health and
Environment to declare any substance or
mixture of substances that meets certain
requirements to be a hazardous substance.
Requires labeling of hazardous substances.
Permits the Department to ban the sale of a
hazardous substance, Permits the
Department to summarily ban the sale or
distribution of any hazardous substance or
article,

i
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T

An Act
Concerning Child
Product Safety

H.B. 5650, 2008 Gen.
Assemb., Feb. Sess.
{Conn. 2008},

Requires the Commissioners of Public Health
and Environmental Protection to compile a
list of toxic substances and the
recommended maximum amount of such
toxic substances that may exist in children's
products. Requires the Commissioner of
Consumer Protection to compile a list of safer
alternatives to using said toxic substances.
Requires certain consumer products
determined by the Commissioner of
Consumer Protection that bear lead-
containing paint or that have lead in any part
of the product and that a child may
reasonably or foreseeably come into contact
with, to carry a warning label. Permits the
Commissioner of Consumer Protection to
adopt a stricter standard than one hundred
parts per million total lead content by weight
for any part of a children's product if the
Administrator determines that a stricter
standard is feasible. Permits the
Commissioner of Environmental Protection to
participate in an interstate clearinghouse to
(1) prioritize chemicals existing in commercial
goods; {2) organize and manage available
data on chemicals; (3) produce and inventory
information on safer alternatives for specific
uses of chemicals and model policies and
programs related to such alternatives; and (4)
provide technical assistance to businesses
and consumers relating to safer chemicals.

State Child
Protection Act

Conn, Gen, Stat. §§
21a-335-213-376
(2008).

Permits the Commissioner of Consumer
Protection, by regulation, to declare any
substance or mixture of substances that meet
the statutory requirements to be hazardous
substances. Permits the Commissioner of
Consumer Protection to promulgate
regulations establishing safety requirements,
safety standards, banned hazardous
substances, labeling requirements, and
testing procedures for articles intended for
use by children. If the Commissioner of
Consumer Products finds that labeling is
inadequate to protect the public health and
safety or the article presents an imminent
danger to the public health and safety, he
may by regulation declare such article to be a
banned hazardous substance and require its

an
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removal from commerce.

H Uniform 430 #l. Comp. Stat. Ann. | Permits the Department of Public Health to
Hazardous 35/1-35/16a (2008). declare any substance or mixture of
Substances Act substances that meets certain requirements
of Hlinois to be a hazardous substance. Requires
labeling of hazardous substances. Permits the
Department to ban the sale of a hazardous
substance. Permits the Department to
summarily ban the sale or distribution of any
hazardous substance or article,
IN Sales of ind. Code Ann. §§ 16- Prohibits the sale or distribution of a
Consumer and 41-39.4-7 (2008). consumer product, surface coating material,
Other Products food product or food packaging thatis a
banned hazardous substance under the
Federal Hazardous Substances Act or has a
specified lead content. Permits the state
Department to require labeling of an itemor
signage to reflect that the item contains lead.
ME Protect Me. Rev. Stat. Ann. tit. | Requires the Department of Environmental
Children’s Health | 38, §§ 1691-1699-B Protection to publish a list of chemicals of
and the {2008). high concern. Permits the Commissioner of
Environment Environmental Protection to designate a
from Toxic chemical of high concern as a priority
Chemicals in chemical if the chemical meets certain
Toys and criteria, Requires the Commissioner to
Children's designate at least two priority chemicals by
Products January 2011. Requires a manufacturer or

distributor of a children's product for sale in
Maine that contains a priority chemical to
notify the Department of the identity of the
children's product, the number of units sold
or distributed for sale in the State or
nationally, the priority chemical or chemicals
contained in the children's product, the
amount of such chemicals in each unit of
children's product, and the intended purpose
of the chemicals in the children's product,
Permits the Department to request additional
information from the manufacturer or
distributor including: information on the
likelihood that the chemical will be released
from the children's product; information on
the extent to which the chemical is present in
the environment or human body; and an
assessment of the availability, cost,
feasibility, and performance of alternatives to
the priority chemical and the reason the
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priority chemical is used in the manufacture
of the children's product in lieu of identified
alternatives. Permits the Board of
Environmental Protection to adopt rules
prohibiting the manufacture, sale, or
distribution in Maine of a children's product
containing a priority chemical if the Board
finds that distribution of the children's
product directly or indirectly exposes children
and vulnerable populations to the priority
chemical and one or more safer alternatives
to the priority chemical are available ata
comparable cost. Authorizes the Department
to participate in an interstate clearinghouse
to promote safer chemicals in consumer
products in cooperation with other states
and governmental entities. Requires the
Department to develop a program to educate
and assist consumers and retailers in
identifying children's products that may
contain priority chemicals.

Toxic Use and
Hazardous
Waste Reduction

M.R.S.A. tit. 38, §§
2301-2313 (2008).

Encourages an integrated approach to toxics
use reduction, toxics release reduction, and
hazardous waste reduction. Requires owners
and operators of certain facilities to prepare
pollution prevention plans and biennial
progress reports. Requires plans to include: a
statement of facility-wide management
policy regarding toxics use, toxics release,
and hazardous waste reduction; specific
information for each production unit; goals
for reducing the aggregate amount of toxic
substances released and the aggregate
amount of hazardous waste generated; and
an employee awareness and training
program. Requires progress reports to
include: the goals established in the plan; a
statement of the facility's progress toward
achieving goals; a description of the
techniques used to achieve identified
reductions; a description of employee
notification and involvement in the planning
process; and a description of the pollution
prevention techniques the owner or operator
intends to undertake in the future.
Establishes the Toxics Use, Toxics Release and
Hazardous Waste Reduction Program to
assist toxics users, toxics releasers, and
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hazardous waste generators to eliminate or
reduce the amounts, toxicity, and adverse
environmental and public health effects of
toxics use, toxics released and hazardous
wastes generated.

Safer Chemicals
in Consumer
Products and
Services

Exec. Order Promoting
Safer Chemicals in
Consumer Products and
Services {February 22,
2006).

Requires the Department of Environmental
Protection to incorporate readily available
information on source reduction and safer
alternatives to hazardous chemicals in
consumer products into their public
education efforts. Requires the Department
to continue to virtually eliminate mercury
from human caused sources, assess lead-free
alternatives to the current use of lead in
consumer products, and review emerging
information related to the availability of
alternatives to brominated flame retardants.
Requires executive branch agencies to avoid
products and services that contain, use, or
release chemicals that are PBTs or
carcinogens whenever safer alternatives are
available, effective, and affordable. Creates
the Governor's Task Force to Promote Safer
Chemicals. Requires the Task Force to
identify and promote the use and
development of safer alternatives to
hazardous chemicals in consumer goods and
services made, provided, or sold in Maine.

MD

Hazardous
Materials

Md. Code Ann., Health-
Gen. §§ 22-501-22-508
(2008).

Permits the Secretary of the Department of
Health and Mental Hygiene to declare any
substance or mixture of substances that
meets certain requirements to be a
hazardous substance. Requires the labeling of
hazardous substances. Permits the Secretary
to ban the sale of a hazardous substance.
Permits the Secretary to summarily ban the
sale or distribution of any hazardous
substance or article.

Child Care
Products
Containing
Flame-Retardant
Chemicals (TCEP)
- Prohibition

Md. Code Ann,, Health-
Gen § 24-306 (2013)

Prohibiting a person from importing, selling,
or offering for sale certain child care products
containing certain flame-retardant chemicals
(TCEP).

Y
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Procurement of
Green Product
Cleaning
Supplies

Md. Code Ann.,
Education §§ 5-112
(2012). Chapter No.
454; Amended 2012
(H.B. 1019}

Requires a county board, to the extent
practicable and economically feasible, to
procure green product cleaning supplies for
use in its schools. Requires the county board
to draft specifications that provide a clear
and accurate description of the functional
characteristics or nature of the green product
cleaning supplies that are to be procured.

MA

Hazardous
Substances
Labeling Act

Mass. Gen. Laws, ch.
948, §§ 1-10 (2008).

Prohibits any person from selling, delivering,
giving away, or introducing into commerce
any misbranded hazardous substance or
banned hazardous substance. Permits the
Commissioner of Public Health to declare any
substance or mixture of substances, which
meet certain requirements, tobe a
hazardous substance. Under this authority,
the Commissioner has declared by regulation
formaldehyde, urea-formaldehyde foamed
in-place insulation, children’s leaded jewelry
(pre-empted), and baby bottles and sippy
cups containing bisphenol A to be hazardous
substances. The Commissioner has declared
urea-formaldehyde foamed in-place
insulation, children's leaded jewelry {pre-
empted), and baby bottles and sippy cups
containing bisphenol A to be banned
hazardous substances. Requires urea-
formaldehyde foamed in-place insulation,
children's leaded jewelry {pre-empted), and
baby bottles and sippy cups containing
bisphenol A to be removed from commerce.
{105 CMR 650).

Mi

Hazardous
Substances Act

Mich. Comp. Laws Serv.
§§ 286.451-286.463
(2008).

Permits the Department of Agriculture to
declare any substance or mixture of
substances that meets certain requirements
to be a hazardous substance. Requires
labeling of hazardous substances. Permits the
Department to ban the sale of a hazardous
substance. Permits the Department to
summarily ban the sale or distribution of any
hazardous substance or article.

i
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Toxic Free Kids
Act

Minn. Stat. §§

116.9401-116.9407

(2009).

Requires the Department of Health, in
consultation with the Pollution Control
Agency, to generate a list of chemicals of high
concern. Permits the Department, in
consultation with the Agency, to designate a
chemical of high concern as a priority
chemical if it has been identified as a high-
production volume chemical and has been
found to be present in any human bodily
tissues or fluids, the home environment or
the natural environment. Permits
participation in an interstate chemicals
clearinghouse. Requires the Agency to report
with recommendations on: addressing
priority chemicals in children's products,
moving to safer alternatives, and incentives
for product design that uses green chemistry.

MT

Montana
Consumer
Product Safety
Act of 1975

Mont. Code Ann. §§ 50-
30-101-50-30-307

{2008).

Permits the Department of Public Health and
Human Services to declare any substance or
mixture of substances that meets certain
requirements to be a hazardous substance.
Requires the labeling of hazardous
substances, Permits the Department to ban
the sale of a hazardous substance. Permits
the Department to summarily ban the sale or
distribution of any hazardous substance or
article.

NH

Labeling of
Hazardous
Substances

N.H. Rev. Stat. Ann. §§
339A:1-339A:11 (2008).

Permits the Department of Health and
Human Services to declare any substance or
mixture of substances that meets certain
requirements to be a hazardous substance.
Requires fabeling of hazardous substances.
Prohibits the manufacture or sale of any
misbranded hazardous substance. Prohibits
the manufacture or sale of urea-
formaldehyde foam insulation or a new home
or new manufactured housing containing
urea-formaldehyde foam insulation, Prohibits
the sale of any particle board or fiber board
or housing unit or manufactured housing
constructed of particle board, fiber board, or
any similar construction material, containing
urea-formaldehyde resin without a written
cautionary statement to the purchaser.

ND

Hazardous
Substances
Labeling Act

N.D. Cent. Code § 19-
21-01-19-21-10 (2008).

Prohibits the sale of any misbranded
hazardous substance or banned hazardous
substance. Requires the labeling of hazardous
substances.

it NATIONAL CONFERENCE OF STATE LEGISLATURES

16




144

OH

Labeling of
Hazardous
Substances

Ohio Rev. Code Ann. §§
3716.01-3716.99
(2008).

Permits the Department of Health to declare
any substance or mixture of substances that
meets certain requirements to be a
hazardous substance. Requires labeling of
hazardous substances. Prohibits the sale of
any misbranded package of a hazardous
substance.

CR

Elimination of
Persistent,
Bioaccumulative,
and Toxic
Pollutants

Exec. Order No. 99-13
(Sept. 24, 1999).

Directs the Department of Environmental
Quality to lead a state-wide effort to
eliminate the releases of PBTs into the
environment. Establishes initial goals,
including: outlining a range of approaches
that might be undertaken in Oregon to
identify, track, and eliminate the release of
PBTs into the environment by the year 2020;
evaluating state, national, and international
efforts to eliminate PBTs; using available
information to identify which PBTs are
generated in Oregon, determine what
activities generate PBTs, estimate the
amounts being generated, and identify
missing data; and identifying ways to utilize
education, technical assistance, pollution
prevention, economic incentives,
government procurement policies,
compliance, and permitting activities to
eliminate PBT releases.

Hazardous
Substances

Or. Rev. Stat. §§
453.001-453.185
{2008).

Permits the Department of Human Services
to declare any substance or mixture of
substances that meets certain requirements
to be a hazardous substance. Lists pentaBDE
and octaBDE as hazardous substances (see
also Oregon S.B. 962). Requires the Director
of the Department to adopt standards for the
labeling of hazardous substances. Permits the
Department to ban the sale of a hazardous
substance. Permits the Department to
summarily ban the sale or distribution of any
hazardous substance or article.

@

s

NATIONAL CONFERENCE OF STATE LEGISLATURES




145

Relating to
Water Quality;
Appropriating
Money; Limiting
Expenditures;
and Declaring an
Emergency.

S.B. 737, 74th Leg.

Assemb., Reg. Sess. {Or.

2007).

Requires the Department of Environmental
Quality to conduct a study of persistent
pollutants discharged in the State of Oregon
and report the results of that study to the
Legislature. Requires the Department's report
to include: a priority listing of persistent
pollutants that pose a threat to the waters of
the state, identification of individual point,
nonpoint and legacy sources of priority listed
persistent pollutants, and an evaluation and
assessment of source reduction and
technological control measures that can
reduce the discharge of persistent pollutants.
Regquires each permittee to submit a plan for
reducing the permittee's discharges of
persistent poilutants listed on the priority
listing.

sC

Hazardous
Substances Act

S.C. Code Ann. §§ 23-
39-10-23-39-120
(2008).

Permits Department of Agriculture to declare
any substance or mixture of substances that
meets certain requirements to be a
hazardous substance. Requires labeling of
hazardous substances. Permits the
Department to ban the sale of a hazardous
substance. Permits the Department to
summarily ban the sale or distribution of any
hazardous substance or article.

™

Hazardous
Substances Act

Tenn. Code Ann. §§ 68-
131-101-68-131-113
(2008).

Permits the Department of Agriculture to
declare any substance or mixture of
substances that meets certain requirements
to be a hazardous substance. Requires
labeling of hazardous substances. Permits the
Department to ban the sale of a hazardous
substance. Permits the Department to
summarily ban the sale or distribution of any
hazardous substance or article.

T

Hazardous
Substances Act

Tex. Health & Safety
Code Ann. §§ 501.001-
501.113 (2008).

Permits the Board of Health to declare any
substance or mixture of substances that
meets certain requirements to be a
hazardous substance. Requires labeling of
hazardous substances. Permits the Board to
ban the sale of a hazardous substance.
Permits the Board to summarily ban the sale
or distribution of any hazardous substance or
article.

i
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vT

Prohibiting
Certain Flame
Retardants

9V.S.A 8082971 et
seq.

Prohibits the manufacture, distribution, or
sale of plastic shipping pallets that contain
the brominated flame retardant decaBDE.
Prohibits the manufacture, distribution, or
knowing sale of children’s products and
residential upholstered furniture that contain
the chlorinated flame retardants TCEP or
TOCPP. The act prohibits the replacement of
the flame retardants covered under the act
with other harmful chemicals.

WA

Development of
Chemical Action
Plans

2005 Wash. Sess. Laws
519.

Appropriates funds for rulemaking and the
development of chemical action plans for
persistent bioaccumulative toxins, More
specifically, appropriates funds for the
development of a chemical action plan for
PBDEs and mercury; for rulemaking to
develop specific criteria by which chemicals
may be included on a persistent
bioaceumulative toxins list, develop a specific
list of persistent bioaccumulative toxins, and
establish criteria for selecting chemicals for
chemical action plans; for the development
of a memorandum of understanding with the
Washington state hospital association and
the auto recyclers of Washington to ensure
the safe removal and disposal of products
containing mercury; and for ongoing
fluorescent lamp recycling.

Relating to the
Use of Bisphenol
A

70 R.C.W. 280

Prohibits the manufacture, sale, or
distribution of any empty bottle, cup, or
other container, except a metal can, that
contains bisphenol A if that container is
designed or intended to be filled with any
liquid, food, or beverage primarily for use by
children three years of age or younger.

"
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Children's Safe RCWA 70.240.010 to Contains limits on lead, cadmium, or
Products Act .060 phthalates in children's products (preempted
by the Federal Consumer Product Safety
Improvement Act}. Requires the Department
of Ecology, in consultation with the
Department of Health, to identify high
priority chemicals that are of high concern for
children after considering a child's or
developing fetus's potential of exposure to
each chemical. Requires the Department to
identify children's products or product
categories that may contain chemicals of high
concern. Requires the Department to submit
a report on the chemicals of high concern to
the legislature, which includes policy options
for addressing children’s products that
contain chemicals of high concern for
children. Requires a manufacturer to provide
notice to the Department if the
manufacturer's product contains a high
priority chemical. Authorizes the Secretary to
establish and maintain a product safety
education campaign to promote greater
awareness of children's products that contain
chemicals of high concern. Requires
manufacturers of products that are restricted
to notify persons that sell the manufacturer's
products and to recall the product. Requires
the Department to develop and publish a
web site that provides consumers with
information on the chemicals used in
children's products, the reason the chemical
has been identified as a high priority
chemical, and any safer alternatives to the

chemical.
Persistent Toxic | Exec. Order No, 04-01 Requires the Department of Ecology, in
Chemicals {Jan. 28, 2004). consultation with the Department of Health,

to develop a chemical action plan that
identifies actions the state may take to
reduce threats posed by persistent, toxic
chemicals found in flame retardants, known
as polybrominated diphenyl ether (PBDEs).
Requires the Department of Ecology to
implement the mercury chemical action plan.
Requires The Department of General
Administration's Office of State Procurement
to make available for purchase and use by all
state agencies equipment, supplies, and
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other products that do not contain
persistent, toxic chemicals unless there is no
feasible alternative.

wi

Hazardous

Substances Act

Wis. Stat. § 100.37
(2008},

Permits the Department of Agriculture, Trade
and Consumer Protection to declare any
substance or mixture of substances that
meets certain requirements to be a
hazardous substance. Requires cautionary
{abeling of hazardous substances. Permits the
Department to prohibit the sale of a
hazardous substance, Permits the
Department to summarily ban the sale or
distribution of any hazardous substance or
article, Prohibits the sale or distribution of
certain hazardous substances, including:
propyl nitrate; isopropy! nitrate; nitrous acid
esters of all alcohols having the formula of 5
carbon atoms, 12 hydrogen atoms, and one
oxygen atom; ethyl chloride; ethyl nitrite; and
any toy containing elemental mercury,

CA

West's Ann.Cal.Health
& Safety Code § 108920
to 108923

Prohibits a person from manufacturing,
processing or distributing a product, or a
flame- retarded part of a product, containing
more than one-tenth of 1 percent of
pentaBDE or octaBDE, except for products
containing smail quantities of PBDEs that are
produced or used for scientific research on
the health or environmental effects of PBDEs.

Hi

HRS § 332D0-1 10 332D-3

Prohibits a person from manufacturing,
processing or distributing a product, ora
flame-retarded part of a product, containing
more than one-tenth of one per cent, by
mass, of pentaBDE, octaBDE, or any other
chemical formulation that is part of these
classifications. This prohibition does not
apply to the processing of metallic
recyclables containing pentaBDE or octaBDE.
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410 ILCS 48/1 to 48/99

Prohibits a person from manufacturing,
processing or distributing a product, or a
flame- retarded part of a product, containing
more than one-tenth of 1 percent of
pentaBDE or octaBDE. Exempts used
products and the processing of recyclable
material containing pentaBDE or octaBDE.
Authorizes a study of the health and
environmental effects of decaBDE.

ME

38 M.R.S.A. § 1609

Prohibits a person from selling or distributing
a product containing more than 0.1% of the
"penta” or "octa” mixtures of
polybrominated diphenyl ethers. Prohibits a
person from manufacturing, selling or
distributing certain products containing the
"deca" mixture of polybrominated dipheny!
ethers. These products include mattresses,
mattress pads, upholstered furniture,
shipping pallets, televisions, and computers.
Exempts transportation vehicles and parts,
parts and equipment used in industrial
manufacturing, and electronic cable and
wiring used in power transmission. Requires
manufacturers of products containing PBDE
to notify retailers of prohibitions.

MD

MD Code, Environment,
§6-1201to -1205

Prohibits a person from manufacturing,
processing or distributing a product, or a
flame- retarded part of a product, containing
more than one-tenth of 1 percent of
pentaBDE or octaBDE. Prohibits the
manufacture, lease, sale or distribution of
certain products containing decaBDE. Makes
certain exemptions.

M

M.C.L.A. 324.14721 to
14725

Prohibits the manufacturing, processing or
distribution of products or materials
containing than 1/10 of 1% of penta-BDE or
octa-BDE. Authorizes PBDE advisory
committee to study human health and
environmental risks of PBDEs.

MN

M.S.A. § 325E.385 and
.386

Prohibits a person from manufacturing,
processing or distributing a product or flame-
retardant part of a product containing more
than one-tenth of one percent of
pentabromodiphenyl ether or
octabromodipheny! ether by mass. Makes
certain exemptions,
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M.S.A. § 325E.387

Requires state to review the commercial use
and health and environmental risks of
decaBDE.

NY

N.Y. Envtl, Conserv. Law
§37-0111

Prohibits a person from manufacturing,
processing or distributing a product, or a
flame-retardant part of a product, containing
more than one-tenth of one per centum of
pentabrominated diphenyl ether or
octabrominated dipheny! ether, by mass.
Makes certain exemptions.

OR

O.R.S. §453.005

Lists pentaBDE, octaBDE and decaBDE as
hazardous substances and therefore subject
to labeling and product restrictions under
O.R.S. §§ 453.005 to 435.185.

Rl

Gen.Laws 1956, § 23-
13.4-1

Codifies legislative finding that the state
should develop a precautionary approach
regarding the production, use, storage, and
disposal of products containing brominated
fire retardants. Prohibits a person from
manufacturing, processing or distributing a
product or a flame-retardant part of a
product containing more than one-tenth {
1/10 %) of one percent {1%) of pentaBDE or
octaBDE, Makes certain exemptions.
Authorizes a study of the health and
environmental effects of decaBDE.

vt

9V.S.A §2971

Prohibits a person from manufacturing,
processing or distributing a product, or a
flame- retarded part of a product, containing
greater than 0.1 percent of pentaBDE or
octaBDE by weight. Prohibits a person from
manufacturing, selling or distributing certain
products containing the deca BDE, These
products include mattresses, matiress pads,
upholstered furniture, televisions, and
computers. Exempts motor vehicles and
parts, and the sale or resale of used products.
Requires manufacturers of products
containing decaBDE to notify retailers of
prohibitions, Requires decaBDE be replaced
with safer alternatives.

)
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WA RCWA 70.76.005 to
110

Prohibits a person from manufacturing,
selling or distributing noncombustible
products containing pentaBDE and octaBDE.
Makes certain exemptions. Prohibits a
person from manufacturing, selling or
distributing mattresses containing the deca
BDE. This prohibition extends to upholstered
furniture, televisions, and computers if the
state, in consyltation with a fire safety
committee, finds that a safer and technically
feasible alternative to decaBDE is available,
Requires manufacturers of products
containing PBDES to notify retailers of the
prohibitions,

it 415 1LCS 150/30

Requires certain electronic manufacturers to
submit registration to the state that discloses
whether any covered electronic device
exceeds the maximum concentration values
established for lead, mercury, cadmium,
hexavalent chromium, polybrominated
biphenyls {PBBs}, and polybrominated
diphenyl ethers {PBDEEs) under the European
Union standards,

N i 13-20.5-1-1

Requires video display device manufacturers
to submit registration to the state that
discloses whether any covered video display
device exceeds the maximum concentration
values established for lead, mercury,
cadmium, hexavalent chromium,
polybrominated hiphenyis (PBBs), and
polybrominated dipheny! ethers {PBDEEs}
under the European Union standards.

MN M.S.A §115A,1312

Requires video display device manufacturers
1o submit registration to the state that
discloses whether any covered video display
device exceeds the maximum concentration
values established for lead, mercury,
cadmium, hexavalent chromium,
polybrominated biphenyls (PBBs), and
polybrominated diphenyl ethers {PBDEEs)
under the European Union standards.
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M.S.A. § 325E.387

Requires that the commissioner of
administration make available for purchase
and use by all state agencies equipment,
supplies, and other products that do not
contain polybrominated dipheny) ethers,

NY

N.Y. Environmental
Consv. Law § 27-2605

Requires certain electronic manufacturers to
submit registration to the state that discloses
whether any covered electronic device
exceeds the maximum concentration values
established for lead, mercury, cadmium,
hexavalent chromium, polybrominated
biphenyls (PBBs), and polybrominated
diphenyl ethers {PBDEEs) under the European
Union standards.

Ri

Gen. Laws 1956, § 23-
24.10-9

Requires video display device manufacturers
to submit registration to the state that
discloses whether any covered video display
device exceeds the maximum concentration
values established for lead, mercury,
cadmium, hexavalent chromium,
polybrominated biphenyls (PBBs), and
polybrominated diphenyl ethers {PBDEEs)
under the European Union standards.
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Mr. SHIMKUS. Thank you. And now, I would like to recognize Mr.
Igrejas for 5 minutes.

STATEMENT OF ANDY IGREJAS

Mr. IGREJAS. Thank you very much, Mr. Chairman. Safer Chemi-
cals, Healthy Families is a nonpartisan coalition of health, environ-
mental labor organizations and businesses. We came together to do
TSCA reform in a meaningful way, and we remain committed to
that. I appreciate the opportunity to testify. And I especially appre-
ciate the process you followed of having discussion drafts before
going forward with a formal bill. And I want to use the opportunity
to encourage a different course before you do that.

We took this very seriously. We had a team of experts review the
new draft. And we did note improvements. So I want to point them
out so you don’t have to do it for me. The testing authority is an
improvement. The getting rid of the best available science defini-
tions, the definitions of adequate information, et cetera. But we
were still unanimous in our analysis that the improvements don’t
alter the bottom line, which is that when you take the ambitious
preemption in the bill—the sweeping preemption, with the things
that have rolled back pieces of Federal law, and then the fact that
the things that I believe you intend as improvements in the bill,
are still not there in our analysis. The net effect is to go backward.
That is what we—that is our analysis of the bill still.

The first question we asked our self, will the EPA be able to im-
pose restrictions on unsafe chemicals under the bill? And we came
to the same conclusion that Jim did, that even though you have
separated the assessment from the decision on risk management,
the bottom line there is still that EPA has to prove something, too
much like what it has to prove now, which has been shown to be
unworkable, in order to impose the restrictions needed to ensure
safety. And I hope you will agree that is a threshold issue that we
have to solve, and I think we want people outside of the chemical
industry concurring that it has been solved before we go forward.

The second questions is does the bill establish a clear idea of
safety that we can all be sure will protect pregnant women and
children? And I think our answer again was no. I did want to credit
that the assessment is now clearly health-based, and there is a
foothold for some key concepts like vulnerable populations, aggre-
gate exposure, et cetera. But they are not lined up in a way that
assures the protection for pregnant women and children. And this
term significant risk, which may turn out to be an improvement or
something that we can work with, it is still unclear what that
means. And we want to make sure it is clear.

The third question was does it improve or diminish the oversight
of new chemicals? And this is where we are still perplexed over all
that—our position, and I think most people’s sense, is that new
chemicals should be made to be safe—shown to be safe before they
get on the market. That is the administration’s principles. It is how
a lot of people when they first get into this issue, they think chemi-
cals work like drugs, and they are surprised that it doesn’t work
that way, and they think it should work that way. But we were—
and the chemical industry has always said the new chemicals pro-
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gram, as it is, works fine. But we do see some rollbacks in that au-
thority here.

They have limited authority to—and criteria whereby they can
order development information and pose some risk management.
And the new draft restores one of those, but still takes back a cou-
ple of those pieces of authority. We would like to see that removed.

We also asked will this increase the transparency and public con-
fidence, which is a goal that has been even unstated, the industry
is has enunciated. And our answer was no, again. I think the draft
adds a layer of murkiness. And this has come up. For the first
time, you explicitly allow the delinking—or require really the
delinking of a chemical from the health and safety study—the
chemical identity from a health and safety study that might impli-
cate it as having health concerns. And that really does mean you
could have a secret carcinogen on the inventory. That would be
very hard for the public to track, is this being managed well? And
I think the idea of public confidence is that when chemicals do
have problems, we can see how they are being managed. And so
that is going to be something that will undermine transparency.

The low priority designation, if it worked the way it was ref-
erence by one of the members, I forget if it was Mr. Latta, that it
was just in ordering, what EPA is going to get to later. But because
of the remaining links preemption here that it is not just EPA say-
ing we are not going to look at this now, but we are going to pro-
hibit States from looking at it in the future. All on the basis of this
likely to be safe, as opposed to that they found it to be safe, I think
that that would be interpreted by many in the industry as basically
a hall pass that people will want that. This is sort of a promise this
chemical will never get looked at. And the first time something bad
ends up somewhere that we don’t want it, we are going to have a
scandal. And the credibility of the whole program I think, and what
the safety means, will come down. The preemption has been dis-
cussed in some detail. We agree with the comments that it is
sweeping and overly ambitious. And so we would urge a different
approach in the bill.

I have engaged in a lot of dialog with people in industry on a lot
of these issues. Part of our reaction is that we don’t see a lot of
what I had seen as ideas that have come out with—for more com-
mon ground approaches reflected in these drafts. And perhaps it is
time to focus in on some key issues. And I think those would be
is there a definition of safety that we can all understand and get
behind, and not just my coalition but the folks in the medical com-
munity, the pediatricians, others that have weighed in on that sub-
ject. Is there clear authority that everyone agrees the EPA would
have to impose conditions needed to ensure safety? Is there a
schedule and resources that we know are making meaningful
progress at the Federal level? And maybe that would be, you know,
good for government work right there. Some real progress, but
nothing that goes backwards. That is what we would be looking for.

So I would encourage that approach, Mr. Chairman. And thank
you very much.

[The prepared statement of Mr. Igrejas follows:]
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Summary of Testimony

I direct Safer Chemicals, Healthy Families, a non-partisan coalition of 450 public
health, labor, and environmental organizations and businesses. The coalition was
formed to promote meaningful reform of the Toxic Substances Control Act (TSCA).

[ appreciate the opportunity to testify on the revised discussion draft of the
Chemicals in Commerce Act and hope the testimony can inform the committee in
taking a different approach before it pursues formal legislation,

Though the revised draft has some improvements over the previous draft, they do
not, in our analysis, alter the bottom line. The Chemicals in Commerce Act, as
drafted, would represent a significant step backwards from the status quo of
chemical regulation in the United States, something [ did not think was even
possible a year ago.

The reason is that the rollbacks of existing federal authorities in the draft, combined
with the rollback of state authorities, outweigh the limited improvements made to
this draft over the previous version. The result remains a bill that is unbalanced in
the direction of regulatory relief for the chemical industry against improvements to
public health protection.

The concerns include:

* EPA will still be unable to impose risk management measures.

* The standard for risk evaluations is unclear, and the safety of pregnant women
and children is not assured.

* EPA authority over new chemicals is reduced, rather than improved.

* States rights to implement their own protections are unduly violated.

* Chemicals will be set aside without a full safety review.

* The public’s Right to Know about toxic chemicals is undermined.

I encourage the committee to either take a more balanced approach to
comprehensive reform or to focus on a less ambitious approach that would at least
assure credible progress in protecting the public from existing chemicals. The
current draft is overly ambitious in its regulatory relief and fails to provide public

health improvements,
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Introduction and Overview
Thank you, Chairman Shimkus and Ranking Member Tonko for the opportunity to
testify on the April 2204 revised discussion draft of the Chemicals in Commerce Act.

Safer Chemicals, Healthy Families is a coalition of 450 public health, environmental,
and labor organizations and businesses' that was formed to promote meaningful
reform of the Toxic Substances Control Act. We believe such reform is vital to
enhancing the protection of public health and the environment and that, if done
correctly, will also benefit American business by promoting innovation and
restoring consumer confidence in American manufacturers.,

We recognize and appreciate that some changes have been made to the revised draft
that address concerns raised by the public health community. Regrettably, our
analysis is that these changes do not alter the bottom line. As proposed, the draft
still represents a significant step backward from the status quo of chemical
oversight in the United States, which itself falls short of the minimum safeguards
that the public deserves. Neither public health nor the environment will be
protected by the proposed draft and consumer confidence in the chemical
marketplace will not be restored. The simplest explanation is that the provisions in
the draft that roll back current EPA authority, combined with the rollbacks of
current state authority, substantially outweigh the improvements in the draft. The
result is a bill that is unbalanced in the direction of regulatory relief for the chemical
industry over public health protection.

The positive changes to the draft include removing the problematic definitions of
Best Available Science and Publicly Available Information as well as allowing EPA to
require testing for purposes of prioritization.

However, the most problematic provisions in the CICA remain.  would like to
highlight several of these and then suggest a possible path forward.

1) EPA will still be unable to impose common-sense restrictions on unsafe
chemicals,

The new draft clearly separates the assessment of the chemical - now called a risk
evaluation- from the rulemaking EPA must undertake to impose any restrictions.
The assessment is now appropriately risk-based. The rulemaking, however, is not. It
uses the term “unreasonable risk” from the current law, which requires EPA to
demonstrate that the benefits of addressing the risk outweigh the costs.
Furthermore, without using the phrase “least burdensome” the draft effectively
recreates its meaning with the provisions that require EPA to choose the most cost-
effective remedy and demonstrate the availability of alternatives for particular uses
before it can restrict them.



158

The combined effect is to reinforce the unworkable status quo of TSCA. The bottom
line is that EPA will still be unable to impose the restrictions that are needed to
ensure that a chemical is used safely.

EPA should instead be required to impose the restrictions needed to ensure the safe
use of the chemical in question. If particular uses of the chemical are essential and
the manufacturer can demonstrate that technically and economically feasible, safer
alternatives are not available, then EPA should have the ability to grant limited,
renewable exemptions from its rule,

The analytical and legal burdens placed on EPA by cost-benefit and “least
burdensome” provisions are at the heart of TSCA’s failure. To be successful, any
legislation must decisively break with that history.

2) “Safety Determinations” have been changed to “Risk Evaluations” and the
standard for evaluation is unclear.

The draft drops the term “safety determination” in favor of “risk evaluation” in
Section 6. While at first this appears to be a cosmetic change, when combined with
other provisions the effect may be to significantly undercut the idea of safety in the
bill, which should be central. The draft also introduces the phrase “significant risk”
for the first time as the standard for EPA to evaluate risks. {Though not, as noted
above, as the standard for EPA to act on those risks.) While “significant risk” may be
preferable to “unreasonable risk” its precise meaning is unclear. The draft needs
substantial work to clarify what “safety” means and to place it at the core of the bill.

As Dr. Landrigan’s earlier testimony noted, chemical reform is fundamentally about
identifying which chemicals are contributing to chronic disease and disability (or
environmental damage) and then devising appropriate policy interventions so that
they don’t. It is therefore vital that the safety assessments accurately capture the
way people experience chemicals in the real world, in the same way it is vital that
your doctor knows your prescriptions and pre-existing conditions before devising a
course of treatment.

In their detailed recommendations for how EPA should assess chemical risks, both
the National Academy of Sciences' and the American Academy of Pediatrics® said
EPA should identify any vulnerable populations (usually pregnant women and
children), identify the circumstances under which they are exposed to the chemical
{both the amount and timing) and compare that against what the evidence suggests
may cause harm. The EPA should then be empowered to prevent the scenario that
causes harm with appropriate restrictions.

Pesticide law has incorporated these principles since 1996 under the Food Quality
Protection Act. Manufacturers have to produce data sufficient to demonstrate to the
EPA that pesticide residues and household exposures when taken together
("aggregate exposure”) don’t cause harm to pregnant women and children. The EPA
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must ensure safety for these groups with appropriate restrictions such as those it
placed on organophosphate pesticides. (Reduced organophosphate exposure
quickly resulted in measurable public health improvements.") It is because of that
track record that our coalition has advocated that TSCA adopt the standard from
that law, “reasonable certainty of no harm.” It incorporates these principles and it
implies a level of safety that the EPA is required to enforce.

It may be possible to assess and assure safety without using that standard, but the
current draft does not achieve that goal. The concepts of “aggregate exposure” and
vulnerable populations are in the draft, for example, but it does not require EPA to
assess whether the populations are safe after taking aggregate exposures into
account. Furthermore, “significant risk” must be better understood or further
defined if it is to become a new standard. The phrase is used in the law governing
0OSHA permissible exposure limits and in that context has been interpreted as
tolerating a thousand times more risk than what is tolerated for the general public
in other statutes. Most Americans would not tolerate such a standard for chemicals
used in the products they bring into their homes.

The draft effectively requires EPA to evaluate the risks of a chemical against an
uncertain standard, and then authorizes EPA to impose restrictions only where it
can prove the costs outweigh the benefits against the current TSCA standard. The
bill should instead require EPA to evaluate whether a chemical is safe against a clear
health-protective safety standard, and require EPA to impose the conditions needed
to ensure that standard is met.

3) The draft continues to weaken EPA authority over new chemicals.

The chemical industry has long argued that TSCA’s current new chemicals program
works, while public health and environmental advocates have argued that it is
inadequate. It is perplexing, therefore, that the draft continues to weaken the new
chemicals program as opposed to improving it.

First, the draft eliminates current TSCA authority to require testing or impose
requirements on the basis that the new chemical may be produced in substantial
quantities and result in significant or substantial human exposure or environmental
release.

Secondly, it eliminates the authority to impose workplace safety requirements on
manufacture and processing of the new chemical, an important aspect of EPA’s new
chemicals program that has added to public health protection.

The new draft restores one element of the existing law that was removed in the
previous draft, which is welcome, but the net effect of the discussion draft is still to
undermine EPA’s authority over new chemicals.
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Most Americans are surprised when they learn that chemicals can enter the
marketplace without having to demonstrate that they are safe. It is unthinkable that,
in the name of reform, Congress would undermine the limited oversight authority
that currently exists.

4) The “Low Priority” designation still treats chemicals as safe even though
they have not undergone a thorough safety determination.

The “Low Priority” category in the new draft continues to be a misnomer. Itis nota
decision by EPA to postpone or place a “low priority” on reviewing the chemical. It is
effectively a decision to treat the chemical as safe for any and all uses and put it
beyond the reach of federal or state regulators. The removal of the provision “effects
of low priority designation” in the new draft may make the consequences of low
priority listing less obvious but it does not change them.

There is no requirement that EPA have sufficient information for an informed
evaluation of the chemical. Also, the designation is based on a finding that the
chemical is not “likely to” pose a significant risk, rather than a finding that it does
not. Thus, without a thorough risk evaluation and in the absence of sufficient
information, a chemical could be put off-limits for further testing or restriction and
states would be prohibited from regulating it AT ALL from that point forward.

At the time of this designation the chemical may be known to be used in only one or
two highly specialized ways (like refining or bomb-making) that have substantial
workplace safeguards suggesting a low “likelihood” of significant risk. But after the
designation anyone is free to use the chemical however they wish, including in toys
or children’s pajamas. The EPA is not required to enforce the scenario under which
it determined the chemical was low priority.

The first time a low priority chemical that is actually toxic ends up in a cereal box or
a teething ring the credibility of the entire program will go out the window
overnight, along with the brand equity of any company using it. This is not the way
to restore consumer confidence.

The current low-priority category in the bill should be either removed, reformed so
that it actually means assessed later, rather than never, or replaced with one of two
options. If the goal of the provision is to identify chemicals that are so inherently
low in hazard that it doesn’t matter how they are used in the future the bill could
instead add a “low hazard” category with appropriately tight scientific criteria. If the
goal is to create an alternative path for a chemical to be effectively declared as safe,
the new provision in the draft- “alternative risk evaluation” could be beefed up to
serve this purpose. As it stands, the low priority category muddles the concept of
safety and is an invitation to mischief.
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5} The draft undermines the public Right-to-Know about toxic chemicals.

The new draft contains the same sweeping and unnecessary restrictions on
disclosure as the earlier draft and goes a step further. For the first time, the draft
would explicitly preclude treating chemical identity as health and safety information
that EPA is authorized to disclose. This would effectively require EPA to hide the
identity of a chemical in the context of a health and safety study if the manufacturer
has claimed it as confidential. Thus, the public would be able to see that thereisa
chemical on the inventory that causes cancer, birth defects, infertility, or brain
damage, but they would not be allowed to know the name of that chemical. While
confidential business information is a sensitive subject, and chemical identity
especially so, this is an unbalanced approach. Will consumer confidence really be
restored when the American public is told “There is a carcinogen in your home, |
just can't tell you what it’s called?”

Transparency and forthrightness are more likely to restore public confidence than
secrecy. Part of the promise of reform is that even those chemicals that have risks
may be able to be adequately controlled. Being straight with the public and having
an open process over how that protection is achieved in the context of safety
determinations is the way to restore public confidence. Hiding the identity of
chemicals with known toxic effects will undermine it.

6) The draft violates states’ rights to protect their citizens.

With a few minor adjustments, the draft continues the broad, sweeping and
unprecedented preemption of states’ authority to protect their citizens from toxic
chemicals. Dozens of state laws and programs that have made and continue to make
progress in protecting public health and safety will be blocked from addressing
chemicals based on even narrow and limited action (or inaction) at the federal level.

The new draft adds the marginal improvement that a low priority designation pre-
empts future, but not current, state regulations. As discussed above, the low priority
designation is so far removed from a real safety determination that the remaining
preemption is wholly unjustified.

Similarly, under the draft, the completion of pre-manufacture review will block
states from taking action on new chemicals, a restriction that over time could
encompass thousands of substances. Given the lack of data for most new chemicals
and the limited scrutiny EPA provides, the decision to let a new chemical on the
market is not a safety determination in any meaningful sense and it does not justify
putting the chemical beyond the reach of state regulators.

Finally, the pre-emptive effects of a high priority designation in the draft are also
unjustified on several grounds. First, because of the afore-mentioned flaws in the
risk assessment and risk management process, the states would be pre-empted
from acting, even if the EPA has declined to impose the restrictions necessary to
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ensure safety due to the difficulty of the required cost-benefit analysis. In other
words, the states would be prohibited from ensuring a chemical is used safely, even
if EPA identifies unsafe uses that it then declines to address.

Furthermore, the pre-emption is very broad and can include restrictions on
environmental releases, warnings, information collection, chemical exposure
reduction plans and other measures that are often local and have little bearing on
the ability of finished products to move across state lines.

TSCA’s current preemption applies only after the EPA has acted to restricta
chemical, but even then it allows states to ban a chemical use outright and to seek a
waiver where it wants to provide a higher level of protection for its residents. Since
EPA has not restricted many chemicals, states have been largely free to act and
many have made important progress in protecting public health, In the context of a
program where EPA is making real progress in protecting pubic health, TSCA’s pre-
emption provision could be clarified, but states’ authority to protect their residents
must be preserved.

7) The draft does not establish a minimum number of chemicals that will be
assessed,

While there are now deadlines for evaluating high-priority chemicals and
completing rulemakings, these deadlines will do no good if few or no chemicals are
ever listed as high-priority in the first place. Because the draft bill does not
incorporate the priority list EPA has already developed, the Agency would need to
start over again and re-justify each chemical on that list.

The bill should specify a number of chemicals that would be prioritized, establish an
enforceable schedule for updating the priority list, and require a minimum number
of chemicals in each update. Adding minimum requirements for prioritization and
assuring that EPA has the resources to tackle a larger number of chemicals would be
a positive addition to the current law,

Conclusion: An Alternative Path Forward is Needed

Previous TSCA reform efforts in Congress were criticized by many in industry and
some members of Congress for being too ambitious in their desire to protect public
health and the environment and to make up for lost time. This discussion draft is
overly ambitious in the other direction. It represents a swing-for-the-fences
program of regulatory relief' for a variety of trade associations. It abandons many
of the principles enunciated by the chemical industry itself.v# It is simply not
credible as a program that protects public health and the environment from the
risks of toxic chemicals.

We encourage the committee to take a different path. If you continue to pursue
comprehensive reform of many aspects of TSCA, we encourage the committee to
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look at the results of the Meridian Institute dialogue undertaken by our coalition
and member companies of the American Chemistry Council in 2011. After the
request by Ranking Member Waxman at an earlier hearing, the summary of the
dialogue was provided to Chairman Shimkus, Ranking Member Tonko, Chairman
Upton, and Ranking Member Waxman.

Alternatively, the committee could substantially scale back this effort and focus on a
less ambitious but more credible proposal. That proposal would focus on fixing
TSCA's existing chemical program and four core elements:

- Safety determinations that everyone agrees mean something, and which
more closely reflect the medical and scientific mainstream;

- Unambiguous authority for EPA to impose the restrictions needed to ensure
safety;

- Aschedule for these determinations that requires modest, but real progress,
combined with adequate resources for EPA;

- Authority for EPA to order the collection or the development of information
as needed.

Mr. Chairman and Mr. Tonko, | believe it is time to stop swinging for the fences and
to focus on a more achievable program that we can actually get done.

Thank you for the opportunity to testify before the subcommittee.

i Saferchemicals.org/about/who.html

i Corrosion Proof Fittings vs EPA, 947 F.2d 1201 -Court of Appeals, 5% Circuit

it National Academy of Sciences, Science and Decisions; Advancing Risk Assessment,
August 2009

iv http://pediatrics.aapublications.org/content/early/2011/04/25/peds.2011-0523
v http:/ /www.ncbi.nlm.nih.gov/pubmed/15967215

vi Additional rollbacks identified by my colleague, Mike Belliveau, in earlier
testimony and not discussed here, remain.

vit American Chemistry Council, 10 Principles for Modernizing TSCA, August 2009.
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Mr. SHIMKUS. Appreciate your testimony. And, again, we wel-
come all our panelists. And I recognize myself for the first 5 min-
utes for questions.

I guess I would like to start with this cost-benefit analysis that
Mr. Jones had testified briefly on, and that whole discussion near
the end of the first panel, and offer anyone a chance to make a
comment on it.

Mr. Greenwood, you look like you are ready to do that.

Mr. GREENWOOD. Well, one of the things actually I mentioned in
my testimony was when you talk about cost-benefit analysis and
this unreasonable risk standard and what it means, I think it is
useful to consider the fact that just a month ago, EPA proposed a
new rule. This is under the FIFRA Statute for pesticides, but it is
under an unreasonable adverse effects in the environment stand-
ard, very similar to unreasonable risk standard—proposed a set of
very protective new standards for farmworkers, and explicitly indi-
cated that this is to deal with some very serious effects on farm-
workers, their families, on—to address the issues in environmental
justice, and articulated this as part of the unreasonable risk stand-
ard. These are legitimate qualitative factors to consider. There was
a cost-benefit analysis done.

Interestingly enough, the cost-benefit analysis showed that if you
purely look at the monetized costs and benefits, actually the regu-
lation—the cost exceeded the monetized benefits. However, the gov-
ernment decided that because of the qualitative benefits, which can
be considered in cost-benefit analysis, this was a justified rule, and
it was a rule that met the unreasonable risk standard. So I think
we have to be very careful, assuming that the mere existence of a
cost-benefit analysis or unreasonable risk necessary leads to a less
protective set of standards.

Mr. SHIMKUS. Mr. Dooley?

Mr. DoOOLEY. If I can just add on to that? And that is—I use the
example of the mercury in the light bulb. You know, if you didn’t
have a cost-benefit analysis that considered, you know, the societal
benefits, the environmental benefits, you could well have this prod-
uct never brought to market. And I, you know, find it a little bit
frustrating with Mr. Jones’ testimony is that when he cited the
EPA’s principles, and even in his written testimony, he makes a
very clear statement that they—for when chemicals do not meet
the safety standard, they need to have the flexibility to consider
children’s health, economic costs, social benefits and equity con-
cerns. They are saying that you need a cost-benefit analysis. That
is consistent with President Clinton’s Executive Order. It is con-
sistent with President Obama’s Executive Order. And it is con-
sistent with the language in your discussion draft on page 45,
which states “determine whether technically and economically fea-
sible alternatives that benefit human health or the environment,
compared to the use proposed to be prohibited or substantially pre-
vented, will be reasonably available.”

This comment that Mr. Jones had that you have to weigh one al-
ternative to another is not embodied in the draft legislation that
you have presented to this committee.

Mr. SHIMKUS. Thank you. Let me move on. I will never get
through all the questions. But for the Senator, does this bill—and
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CERCLA is our Superfund Federal legislation, CERCLA and
Superfund are two Federal pieces of legislation—does this bill ex-
empt any of CERCLA and Superfund from regulation? Because—
why I say that is, in your comments about spills, that is all under
CERCLA. And that is all under Superfund and remediation and
the like. So my point is, those things aren’t going to be exempted
under this piece of legislation. And it is an apples and oranges com-
parison. And I just wanted to——

Mr. MoOORE. That comparison may be—I would have to go back
and research whether the Superfund and CERCLA is. But, actu-
ally, as my panelists—fellow panelist up here just presented the
fluorescent light. Massachusetts actually just passed a recent mer-
cury ban. So the question is in Massachusetts, would this

Mr. SHIMKUS. Yes. So no fluorescent light bulbs in Massachu-
setts?

Mr. MOORE. Oh, no. We have fluorescent light bulbs.

Mr. SHIMKUS. But there is mercury in there?

Mr. MoOORE. Right. But there is a mercury ban that has been in
place. And the Massachusetts law regarding the mercury ban
would actually be preempted. So that is a law that Massachusetts
actually passed that you preempted.

Mr. SHIMKUS. OK. Well, thanks. Now, I have lost all control over
the direction I was going to go. Let me move to Mr. Greenwood.
Some of the people involved in this debate have strong feelings
about Federal preemption. We just started talking about that. Why
is it important to address preemption, and do you think the discus-
sion draft takes the right task?

Mr. GREENWOOD. Well, I think it is very important to address
preemption. And I—but I would say it in the following way. It is
important because that I think it is an increasingly important issue
that needs to be teed up, actually for international purposes. And
here is the context. Obviously, the United States, we get nervous
about anything that goes to preemption, because it goes to key
principles of the history of our country. But in the world of chem-
ical management across the world today, we are facing a series of
different kinds of controls from other parts of the world. There is
a—we want to have at some point some kind of consistency of
standards across borders. Obviously, within the country. But more
and more the threat of making that very hard to do is the fact that
we have countries around the world with their own chemical pro-
grams.

In the case of Europe, we have got a set of standards in reach
that cover a continent. And if you are going to try to advance the
interest of the United States and engage with the other parts of
the world as your trading partners, you have to have a consistent
position. The ticket for entry in that discussion is one country, one
voice. You have to be able to say we are here as the United States
with our position in dealing with other countries and with Euro-
pean community. And our trading partners don’t not want to nego-
tiate with the individual States in the United States. They are ex-
pecting the Federal Government to speak for the country.

So at some point, one of the things that needs to be considered
here is how preemption or other mechanisms that try to get people,
the State regulators and the Federal regulators, on the same page
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for purposes of these discussions will factor into how TSCA is de-
signed.

Mr. SHIMKUS. Yes. And I appreciate. My time is far expired. And
I would like to now turn to Mr. Tonko, the ranking member, for
5 minutes.

Mr. ToNKO. Thank you, Mr. Chair.

Earlier, EPA told us that the discussion draft fails to address
some key elements of meaningful chemical safety reform, and in
some way weakens current—in some ways, weakens current Fed-
eral law. That alone should give us pause. But the bill also in-
cludes sweeping preemption of State and local laws.

Essentially, the bill completely ties the hands of State and local
regulators to protect human health and the environment from toxic
chemicals in commerce.

Senator Moore, I would like to explore the potential impacts of
this preemption language with you. In your testimony, you men-
tioned that the State of Massachusetts—the Commonwealth of
Massachusetts has passed several toxics use reduction laws, includ-
ing a comprehensive chemicals management program requiring
companies to develop a plan for pollution prevention. Why did Mas-
sachusetts develop this program, and were the Federal programs
inadequate?

Mr. MoOORE. Well, obviously in Massachusetts, we are looking at
the needs of our—we determine to be the needs of our common-
wealth, and what we determined are going to protect the welfare
and the safety of our citizens, and protect the environment. So we
are looking at our State and how we think we should move forward
in a comprehensive process of addressing chemical use.

Mr. TONKO. So does that suggest the Federal programs were in-
adequate?

Mr. MOORE. I don’t want to say inadequate, but I think everyone
can admit that the EPA is—with the amount of work that they
have to do, they are overtasked. There is a lot of responsibility put
upon them. And from previous testimony, what, there is 80—
84,000 chemicals that right now have not been analyzed or looked
at by the EPA.

Mr. ToNkO. Has this program helped reduce toxic chemical use
in your home State?

Mr. MOORE. Yes. Yes, I don’t have the exact figures. But I can
tell you it has reduced toxic chemical use.

Mr. ToNKO. And Section 17 of the discussion draft contains ex-
tremely broad language that preempts States from implementing
laws and regulations that require the collection of information
about chemical substances, or that restrict or prohibit the use and
manufacture of those chemical substances. Senator Moore, how
could this language affect your ability as a State legislator to serve
your constituents?

Mr. MooORE. Well, I think if we are going to be looking at State
laws to protect the welfare of our citizens and the environment,
and looking for our State regulatory agencies, Department of Envi-
ronment Protection, I think having access to information is going
to help up develop policies or State laws and regulations that are
going to adequately support that need.
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Mr. ToNKoO. In addition to preempting existing State law, Section
17 of the discussion draft preempts State and local governments
from passing new laws in the future to protect human health and
the environment from toxic chemicals in commerce. That is putting
a lot of faith in success of our Federal program. Senator Moore, are
you confident that the Federal program envisioned by this bill
would be sufficient to protect human health and the environment
from toxic chemicals?

Mr. MOORE. From what I know of the legislation, at this point,
I wouldn’t not say so. Again, I—the concerns I have is that there
are a lot of responsibilities put upon the Environmental Protection
Agency from reviewing new chemicals to reviewing existing chemi-
cals. I don’t know what the resources that they would have to actu-
ally adequately perform this function.

Mr. TONKO. So then how do you see this as best working? What
role should the State play, and what role should the Federal Gov-
ernment play?

Mr. MOORE. I think they should work hand in hand. As dis-
cussed, I think government and business should work hand in
hand in the promoting of interstate commerce, the promoting of
business. I think the Federal Government and State government
should work hand in hand, working off each other’s best practices
and moving those initiatives forward. I don’t think any one entity
can do it alone. This is—I know the panel has said that, you know,
when you are dealing on international trade issues that they want
to know what the policies of the Federal Government. Well, State
government also has—when we go abroad on trade issues, they
want to know what State issues are being put forth. And we—in
conjunction, we have to work with our Federal partners. But we
are not always putting—States are not always putting forward the
initiatives being sought by the Federal Government. So there is dif-
ferent initiatives that each State are going to be looking at.

Mr. Tonko. Well, I appreciate your testimony and that of the
panelists. I agree that the best model is one that sets a strong Fed-
eral minimum standards, but allows our States to enact standards
that respond to local needs and go above and beyond Federal law
to protect human health and the environment.

And with that, Mr. Chair, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The Chair
now recognizes the gentleman from Ohio, Mr. Latta, for 5 minutes.

Mr. LATTA. Thank you very much, Mr. Chairman. And thanks
very much to our panelists for being here today. We really appre-
ciate your time and your presentations.

Dr. Sauers, if I could start with a question to you. With TSCA
regulating chemicals and of course, in the U.S. commerce, many of
which become ingredients in consumer products, are there other
departments and agencies out there that have authority over the
safety of those packaged consumer products that are used in the
home? And if so, would you explain the role of those other U.S. de-
partments and agencies, and how that regulatory jurisdiction com-
pares to what we are discussing for the EPA under TSCA?

Mr. SAUERS. Um-hum. Yes, Congressman, thank you. The Proc-
tor & Gamble Company makes a whole host of consumer products.
We make drugs, food products, beauty care products, laundry de-



168

tergents, things like that. And different agencies regulate different
products. So if I think of our food products, beauty care products,
cosmetics, drugs, those are regulated by the FDA. So chemicals
that go into those products that are solely used in those products
would not be regulated by TSCA. They are regulated by the FDA.

Now, for those chemicals that go into say laundry detergents
where the EPA would have a jurisdiction and would regulate those
chemicals, the use of the chemical in the finished product is regu-
lated by the Consumer Products Safety Commission. And they are
the ones that regulate the use of hazardous chemicals in those
products. So if something were to be declared say toxic, you know,
by EPA, it would probably fall within the definition of hazardous
within the Federal Hazardous Substances Act, which the CPSC ad-
ministers. And then the CPSC would then have a jurisdiction for
labeling on the product, banning the use of the material. You know,
if the felt that labeling could not ensure safe use of it for a con-
sumer, they could ban the use of it there.
hSo there is a whole host of regulatory agencies overseeing these
things.

Mr. LATTA. Well, let me follow-up. Suppose if the EPA deter-
mines a chemical as a low priority. And as set aside under TSCA
based on the EPA’s knowledge of the chemical’s limited use in the
industrial environment, and that chemical may have significant
hazardous properties, but the EPA understands there is a limited
exposure to the chemical and the exposure is well managed by oc-
cupational controls, would prevent a consumer product manager,
like yours, from using that low priority chemical in an everyday
product used by families in the home?

Mr. SAUERS. Um-hum. If it was a chemical that was regulated
by TSCA, then the Consumer Products Safety Commission would
come into effect with its use in a finished product. And if it indeed
was say a low priority chemical for which there was toxicity associ-
ated with—you know, a toxic—a potential—it would then be de-
clared as hazardous by CPSC, and then there is a whole host of
criteria on how hazardous materials are then handled in finished
consumer products. There is a whole host of labeling requirements
that would be on something like that. And the Agency could also
ban the use of a product if they felt that the labeling would not
protect the consumer.

Mr. LATTA. Mr. Goldberg, some people have been arguing that
the United States needs a TSCA that mirrors REACH. Your com-
pany’s a global company. So would you argue that having the same
system would be in your interest?

Mr. GOLDBERG. Since we deal with so many different regions, I
think we realize that we have to live in and adapt to regional dif-
ferences in the context of chemical management programs that fit
the levels of both of protection, which hopefully from the BASF
standpoint are consistent along all those regions, but also the indi-
vidual regional differences that exist. And so while certainly from
some degree we would all love, in the abstract world, harmoni-
zation that made it easier to live with. The fact of the matter is
there are differences. And the schemes among these various re-
gions can be very different. REACH is a very, very different
scheme, even down to its basic nature, than TSCA is. And so while
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there are learnings—and as Mr. Jones said, there are some benefits
that we can take moving from region to region, for example sharing
of data, at the end of the day, we realize the need to adapt and
be responsive to individual chemical management regimes.

Mr. LATTA. So you agree that it would be important for the U.S.
to have a system that is unique just to the United States?

Mr. GOLDBERG. Yes. I mean, in the context of the European sys-
tem, for example, it is not a chemical management system the way
we think of it here. It is really largely an—at least it started infor-
mation gathering system that is registrant- or company-based, as
opposed to a substance-based system that we have here. Changing
that would require a rather dramatic overhaul. And as I have dis-
cussed with some of my colleagues, even in the environmental com-
munity, it is not a system I think that adapts itself well necessarily
here.

Mr. LATTA. OK. So you think the lessons of REACH that the
United States should avoid in TSCA would be this adapting well?

Mr. GOLDBERG. Well, I think there are a number of lessons we
have learned about REACH, including the bureaucracy that has re-
volved around it, the costs—ongoing costs involved, which have not
necessarily established themselves with measured levels of protec-
tion, because to date it has been about information gathering and
not about risk management. And the goals of modernizing TSCA,
as I said as one of my principles, is to provide EPA with additional
authority to adequately manage risks.

Mr. SHIMKUS. Gentleman’s time has well expired.

Mr. LATTA. Thank you very much, Mr. Chairman. My time has
expired, and I yield back. Thank you for your indulgence.

Mr. SHIMKUS. The Chair now recognizes the gentleman from
California, Mr. McNerney, for 5 minutes.

Mr. McNERNEY. I thank the chairman. I also want to make sure
the chairman understands that we appreciate your bipartisan ef-
fort. I don’t think we are there yet, Mr. Chairman. But if we keep
working together, we will get there.

One of the things—I mean, there is a lot of reasons to want to
change and improve TSCA. One of them I think is that there is a
lack of confidence in the public in chemical safety in this country.
And I think that is a problem that the companies, the businesses
would want to address firmly. And it is one of my concerns with
the Chemicals in Commerce Act is that it may actually go in the
wrong direction, reducing public’s confidence in our chemical safety
in this country.

Mr. Igrejas, would you respond to that?

Mr. IGREJAS. I think that is the concern. And it is why we coun-
seled that we really focus in on the idea of safety—a definition of
it, and the standards that the public health community, and not
just the ones I represent but other folks, the American Public
Health Association, the pediatricians, others all agree it is some-
thing that would protect people. Legal authority to then implement
what is needed to protect people after review against that safety
standard, and funding and direction for EPA to make progress in
making those decisions. And that is what we still don’t see in this
bill because of the issues that have—that came up in Mr. Jones’
testimony. And so we are concerned about that.
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And then there is also—there are areas where some of the tools
that EPA uses right now to provide protection for people are rolled
back. We have highlighted the new chemicals program. And these
tools are not ones that we think do the jobs to protect people from
new chemicals, but they are at least there. EPA has sort of stitched
together the ability to order testing and impose restrictions at dif-
ferent times. But some of that is rolled back.

And then you have the increase in secrecy on chemicals in the
bill with the explicit requirement that identity is hidden, even
when it is linked to a health and safety study. And so I think that
those things—well, we need to beef up the first thing and pull back
on the other things I mentioned where the existing program is
pulled back.

Mr. McNERNEY. Thank you. Mr. Moore—or, Senator Moore, the
right to know laws are often used by States to protect their citi-
zens. If this provision is stripped, how do you think it will affect
the NCSL’s work in ensuring public safety?

Mr. MoORE. We would have to look at the implications of the
State involved. I guess we couldn’t look at it on a State by State
basis, because this would then preempt the States having a right
to implement the Right to Know law. So it is not even an issue that
you could go back to each State legislator or administrator and—
how do we get around this? If this preemption applies to the Right
to Know law, there is nothing that the States could actually do to
protect the public safety employees or workers who are being ex-
posed to these types of chemicals.

Mr. McNERNEY. OK. Thank you. Mr. Sauers, my understanding
is that Proctor & Gamble is working to reduce animal use in
testings. Do you—how do you feel that fits in with chemicals and
safety—Chemicals in Commerce Act?

Mr. SAUERS. Um-hum. Yes. Thank you, Congressman. Yes, we
are very sensitive about the use of animals in safety testing. As a
company, we invest about $350 million on the development of alter-
natives. We appreciate very much the provisions that are stated in
here that promote the use of animal alternatives, using structure
activity relationship and things like that. So it is well represented
and appreciated.

Mr. McNERNEY. OK. Thank you——

M;‘ SHIMKUS. Would the gentleman yield for a preemption ques-
tion?

Mr. MCNERNEY. Sure.

Mr. SHIMKUS. Because I think this—there is a lot of confusion.
And so for Mr. Greenwood, how does—how do you think the pre-
emption works? Does it, as we have heard, completely tie the hands
or does it just preempt as the EPA acts on individual chemical—
on an individual chemical?

Mr. GREENWOOD. That has been my—the latter point is what I—
my understanding. When EPA acts, then there is the indication of
the preemption. But it has to be the action of the Agency, which
then accomplishes

Mr. SHIMKUS. So if there is no action, there is no preemption?

Mr. GREENWOOD. No. That is my understanding. That is how I
have read the bill.

Mr. SHIMKUS. OK. And thank you. Thank you, Mike. And——
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Mr. MCNERNEY. I am going to yield back.

Mr. SHIMKUS. The gentleman yields back. The Chair now recog-
nizes the gentlelady from California, Ms. Capps, for 5 minutes.

Mrs. Capps. Thank you, Mr. Chairman. And I thank this panel
here for being here today with us. And I particularly want to wel-
come a former colleague, Cal Dooley, with whom I was privileged
to serve in the House of Representatives in representing a lovely
district not very far from my own home. And it is a pleasure to
have you be a part of this panel.

As we heard from the first panel, the bill before us fails to re-
quire protection of vulnerable populations in managing identified
risks of existing chemicals. This fundamental flaw, in my opinion,
could put women, children, the elderly, the disabled, workers and
residents of hotspot communities at serious risk. Any TSCA reform
bill this committee considers should really ensure the protection of
vulnerable populations.

And I would like to begin by discussing the specifics of how we
could ensure that protection. I have asked some questions of our
EPA witness about specific requirements. I want to follow-up on
that with you, Mr. Igrejas. Mr. Igrejas, do you think that a chem-
ical that is dangerous to a vulnerable population should be able to
pass the safety standard under a reformed TSCA?

Mr. IGREJAS. No.

Mrs. CApPS. Can you explain whether the current draft offers
that protection?

Mr. IGREJAS. We think it doesn’t provide the protection.

Mrs. CAPPS. Does your coalition, Mr. Igrejas, believe that risk
management decisions must ensure that significant risks to vulner-
able populations are addressed?

Mr. IGREJAS. Yes, we do.

Mrs. Capps. And does the current draft ensure that vulnerable
populations are protected from the risks identified when evaluating
existing chemicals?

Mr. IGREJAS. We believe that it does not. I could get into the de-
tails, but it does not.

Mrs. Capps. Well, I will give you a chance to do that. Are there
some specific changes that you would recommend that we need to
include in such legislation as reforming TSCA to ensure strong pro-
tections for vulnerable populations?

Mr. IGREJAS. Well, one of the key ones is the—right now, the as-
sessment does specify that they look at vulnerable populations, but
against the standard that we still don’t know exactly what it
means in the bill. And I think we have identified that. It doesn’t
require that you aggregate the exposure to the vulnerable popu-
lations. And that is the key issue, because there might be multiple
vulnerable populations for the same chemical. If you look at flame
retardants, you have firefighters who now have a cancer prevention
project that is about their disproportionate exposure to these
chemicals when they go into fires. That is higher exposure for an
adult. Then you might have children where there is the smaller
amount of exposure could cause harm when the chemicals are used
as directed in the home. And you want to make sure that the EPA
is mapping the exposures—all the exposures that either of those
groups has against them, and then devising the restrictions to
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make sure that they can only be used in a safe way and that the
harm isn’t occurring. And I think the absence of aggregate expo-
sure in the assessment—and then the key thing that was talked
about a lot in the discussion by Mr. Jones is if EPA ultimately can’t
impose the restrictions needed to ensure the safety, then a lot of
that is academic. You don’t want to have all this risk identified and
then not be able to actually go ahead and impose the restrictions.

Mrs. CApPPs. Um-hum.

Mr. IGREJAS. So for those reasons, we think that it does not.
Even though vulnerable populations and a decent definition of it
are in the bill, they are not actually protected by all the provisions.

Mrs. CAPPS. So it looks like there is some technology or a capa-
bility of identifying the risks and of actually, at least better than
we are now, mitigating them. Would that be your assessment? Is
that

Mr. IGREJAS. That definitely is. I think the—I cite the model of
the pesticide program. And we can’t import all the details of it
here. But the basic idea of that you look at vulnerable populations.
You add up the exposures. You impose the needed restrictions.
That is the model that we have had in effect. There have been
measurable public health improvements from it. So we know it can
be done. It is just that is there the will to do it?

Mrs. Capps. Right. But there is a pathway, or there is some
precedent for doing this. Finally, could you speak to the public’s
opinion, because you work a lot with the public opinion on this
topic as well? I would think that properly protecting children and
seniors and the other vulnerable populations would—from the ef-
fects of dangerous chemicals should be fairly widespread, the en-
thusiasm for it might be a popular topic. What is your idea here?

Mr. IGREJAS. Yes. It is—the support for protecting pregnant
women and children from toxic chemicals in the sense of that there
is a concern about chemicals now that they could be having an ef-
fect on a lot of the chronic disease that we see in the country. It
is widespread. And so you would be on solid ground in taking ac-
tion to do all those things with public opinion. And I can provide
the details on that.

Mrs. Capps. I appreciate that. So in order to effectively reform
TSCA, the bill before us needs significant revisions regarding the
protection of vulnerable populations. And there is a will in the
country to do—or there is a desire to do this. So I urge my col-
leagues and the stakeholders on this panel to refuse to support
any—at least that is my opinion—that we shouldn’t support any
TSCA reform bill that creates the illusion of progress while still
leaving these vulnerable populations unprotected.

Thank you, Mr. Chairman. And I yield back my time.

Mr. SHIMKUS. The gentlelady yields back her time. We want to—
seeing no other members, I have a unanimous consent request to
place some letters into the record, a letter from 3M Corporation, a
letter from 13 attorneys general, the American Association for Jus-
tice, Texas Campaign for the Environment, Moms Clean Air Force,
National Hispanic Medical Association and National Medical Asso-
ciation, the American Public Health Association, a number of
healthcare organizations, a letter from 72 health professional, pub-
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lic health and environment and public interest groups. And that is
it. Not this letter. OK.

Mr. VOICE. Oh, yes. Sorry.

Mr. SHIMKUS. Yes. I am sorry. See, I was right. Staff was wrong.
We will note that down for the first time. And also a letter I re-
ceived from Ranking Member Waxman and Ranking Member
Tonko on this legislation and hydraulic fracturing.

Without objection, so ordered.

[The information is available at http:/docs.house.gov/Committee/
Calendar/ByEvent.aspx?EventID=102160.]

We want to thank you. This is a tough issue. You guys are all
the experts. We do want to continue open discussions and com-
ments, language, anything. You can come in and see me. An impor-
tant piece of legislation, and we learned a lot today, and we appre-
ciate your participation.

With that, I will adjourn the hearing.

[Whereupon, at 1:12 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]


http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=102160
http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=102160
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House Committee on Energy and Commerce
Subcommittee on Environment and Economy
Hearing on “Chemicals in Commerce Act”
Aprit 29, 2014
Questions for the Record

The Honorable Henry A, Waxman

Waxman 1. Despite testimony over the past seven hearings on TSCA that the new
chemicals program under current law has largely been a success, the revised draft
implements a number of substantial changes to this program. These include new
exemptions for articles and byproducts, as well as a new analytical standard under which
EPA must determine whether or not regulation “is warranted.” The purpose and effects of
these changes are not clear.

Do other laws implemented by EPA require determinations of whether regulation "is
warranted?” If so, has that standard been interpreted in the past as requiring a cost-
benefit analysis? Has the "is warranted" standard posed any difficulties for
implementation?

Response: As noted below, the EPA identified the phrase “is warranted” (or a close variant) in
several statutes it administers. Setting aside a statutory provision concerning motor vehicle
warranties under Clean Air Act section 207 (using “warrant” in a different sense), the identitied
references are as {ollows:

e The Federal Food. Drug. and Cosmetic Act (FFDCA) section 408{g)(2 )"} discusses
revisions to certain previously tssued regulations or orders that are “found to be
warranted” after reviewing the arguments of the parties in a proceeding under FFDCA
section 408(2)(2). There is also language in the Federal lnsecticide, Fungicide, and
Rodenticide Act (FIFRA) section 4(gH2)EXv) refating to such follow-up proceedings
under FIFRA or the FFDCA as “are warranted.” in light of a rercgistration decision. In
both cases, the EPA interprets “warranted” as a direction to act in a manper that is
appropriate and consistent with the underlying statutory standards that are being
administered under FIFRA or the FFDCAL The EPA has not interpreted this phrase as
altering or impeding the implementation of the underlying statutory standards of FIFRA
or the FFDCA,

e The use of “warranted” in the Emergency Planning and Community Right-To-Know Act
(EPCRA) section 313(b)2) relates to the application of reporting requirements to
additional facilities where such action “is warranted.” The EPA has never used this
authority and thus has never formally interpreted “is warranted” for the purposes of this
provision,

» The Comprehensive Environmental Response, Compensation, and Liability Act
(CERCILA) section 116(b) authorizes the EPA to evaluate contaminated sites on a
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database “if such evaluation is warranted™ for possible listing on the Nattonal Priorities
List (NPL). The EPA has not stated how it interprets the phrase “if such evaluation is
warranted.” The EPA has not interpreted it to provide for any cost-benefit analysis.
CERCLA section 104(K)(3)A)X(it) provides for the EPA to establish a program to provide
cleanup grants to “eligible entities or nonprofit organizations, where warranted, as
determined by [EPA] based on considerations |set forth in] subparagraph (C).” (emphasis
added). Scetion 104(k)(3)}B) provides that cligible entities who receive a grant may in
turn give cleanup sub-grants 1o other eligible entities or nonprofit organizations, “where
warranted.” Subparagraph (C) further provides a number of considerations for the EPA to
consider in determining whether a grant “is warranted.” The EPA does consider certain
benefits as required by the considerations listed in section 104(k)(3)}C) (e.g., extent to
which a grant will facility the creation or preservation of parks).” Pursuant o these
provisions. the EPA has developed proposal guidelines for grants which contains ranking
criteria. Applicants respond to the ranking criteria in their proposals, and proposals that
pass threshold criteria review are then evaluated and scored by national panels. Proposals
are selected for awards based on these scores, the availability of funds, and other factors.
The EPA has not interpreted this provision to require any cost-benefit analysis.

» This phrase appears in the Safe Drinking Water Act (SDWA) section 1458(¢), as part of a
requirement for the EPA to complete certain studies to support development of rules that
have since been completed. Those studies were 1o include toxicological investigation, as
well as “if warranted” epidemiological studies, related to disinfectants and disinfectant
byproducts,

Waxman 2. In your written testimony, you suggested that these new changes would have an
adverse effect on the new chemicals program, weakening current law,

For instance, you state that EPA’s risk management authorities for new chemicals under
the discussion draft would be weaker than those in current TSCA.

Please explain this concern in detail.

Response: Under the current Toxic Substances Control Act {TSCA) section 3(¢), when the EPA
has insufficient information on a new chemical substance, the EPA may issue a proposed order
to prohibit or limit the manufacture, processing, distribution in commerce, use, or disposal of a
new chemical substance, either where such substance “may present an unreasonable risk,”

{TSCA section 3{e)( 1) AXi1X1)]. or where the substance will be produced in substantial
quantities and there is sufficient potential for environmental release or human exposure [TSCA
section S(e DA

The draft of the Chemicals in Commerce Act (CICA) section 5(c)(5) appears to limit risk
management actions for new chemicals to those circumstances where the EPA could establish
{within the applicable review periad allowed for reviewing a pre-manufacturing notice) that a
particular action is “necessary to protect adequately against an unreasonable risk.” This is a more
demanding standard than cither of the current risk management standards for new chemicals in
TSCA section 3(e).
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Waxman 3. The draft also weakens current law with respect to EPA's ability to respond
where there is insufficient information. Under current law, when EPA receives a PMN for
a new chemical and finds that there is insufficient infornlation to evaluate the

chemical's risks, EPA has a number of options, including requiring the develepment and
submission of test data pursuant te section 4. The draft would curtail some of these
authoritics.

What steps would EPA have te take under the revised draft to obtain the information
needed for new chemical reviews?

Response: With respect to circumstances where the Administrator finds that additional
information is necessary in order to review a pre-manufacture notice, CICA section 5(c)}2XB)(i)
appears to specify that the EPA must first provide an opportunity for the submitter of the notice
to voluntarily submit the additional information and/or voluntarily extend the review period.
Where this is unsuccessful, under CICA section 5{c)(5) it appears that the EPA would next need
to determine (within the remainder of the applicable review period) that the development of
additional information was “necessary to protect adequately against an unreasonable risk.”

Waxman 4. Would these steps take additional time and/or resources, compared to the
current process, and if so, what effects could that have?

Response: The EPA has not undertaken an exercise to estimate the time or resources that would
be needed to implement CICA, compared {o the current process.

Waxmun 5. There has been consensus among a broad group of stakchelders that chemicals
should be held to a risk-based safety standard under a reformed TSCA. This has been part
of EPA’s principles for TSCA reform since 2009, You testified that the standard in the
discussion draft is a “risk/cost balancing” standard similar to what exists under current
law and that it “docs not align with the approach delineated in [EPA’s] principles.”

At the same time, you testified that EPA needs to have the flexibility to consider costs in
risk management.

In EPA's view, should costs of risk management options play a role in determining whether
or not a chemical meets a risk-based standard?

Response: As stated in Principle 1 of the “Essential Principles for Reform of Chemicals
Management Legislation” (hiip://www.epa.goviopptexistingchenvicals/pubs/principles.himl), the
EPA should have ¢lear authority o assess chemicals against a risk-based safety standard based
on sound science and risk-based criteria protective of human health and the environment, which
would not include a consideration of costs.

Waxman 6. In EPA's view, should the Agency have discretion to consider costs in choosing
among available risk management optiens that would be adequate to bring a chemical into
compliance with a risk-based standard?
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Response: As stated in Principle 3 of the “Essential Prineiples for Reform of Chemicals
Management Legislation”. when addressing chemicals that do not meet the safety starlard, the
EPA should have the flexibility to make risk management decisions that take into account a
range of considerations. including children’s health, economic costs and availability of
substitutes, social benefits, and equity concerns,

‘The Honorable John D, Dingell

Dingell 1. In 1976, 1 submitted report language in regard to weaknesses that existing in the
current Toxic Substances Control Act. 1stated it was essential for the protection of public
health and environment that EPA have a firm mandate for a comprehensive approach to
protection from hazards due to chemical substances. And, that such a suceess could only
be achieved through legislative directions and adequate support funding. Mr. Jones, you
state in your testimony that, in order to be successful, EPA must have the resources it needs
to protect the American people from exposure to harmful chemicals.

Dingell 1a. Under CICA, does EPA have the appropriate resources to quickly and
efficiently implement the various framework, process, criteria, and guidance provisions
which must be in place prior to EPA beginning action on specific chemicals?

Response: CICA does not include provisions to collect fees. As outlined in the Administration’s
TSCA Reform Principles, implementation of the law should be adequately and consistently
funded, in order to meet the goal of assuring the safety of chemicals, and to maintain public
confidence that the EPA is meeting that goal. To that end, manufacturers of chemicals should
support the costs of agency implementation, including the review of information provided by
manufacturers,

Dingell 1b, Under CICA, once EPA is able to take action on a specific chemical, does EPA
have the resources needed to quickly and efficiently determine prioritizations, assessments,
determinations, and risk managements?

Response: The EPA has not vet assessed the resources that would be required to take action
under CICA.

Dingell 2. EPA has over 84,000 chemicals listed on its TSCA inventory, and little over 200
have been acted on in 37 years. EPA has identified an initial work plan of chemicals for
assessment which includes 83 substances, in addition to identifving several hundred
chemicals on the Safer Chemicals Ingredients List.

Dingell 2a. Under current TSCA, does EPA have the appropriate resources to complete
more than 20 risk assessments per year on existing chemicals? Please answer yes or no,

Response: No.
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Dingell 2b. What kind of resources would FPA need in order to perform 10 to 20 more
additional risk assessments per year?

Response: With current resources, the EPA 1s able to produce about ten assessments a year.

Dingell 3. As you know, I have the privilege to live in the Great Lakes region, home to 20
percent of the world's fresh water supply as well as tremendous hunting and fishing

areas. Many of my constituents have voiced concerns that CICA docs not ensure adequate
public health and safety standards needed for highly toxic chemical contamination found in
this region.

Dingell 3a. Would EPA be better able to regulate new and cxisting chemicals if they were
granted the authority to set priorities for conducting safety reviews based on relevant risk
and exposure conditions?

Response: As outlined in Principle 4 of the “Essential Principles for Reform of Chemicals
Management Legislation,” the EPA should have authority to set priorities for conducting safety
reviews on existing chemicals based on relevant risk and exposure considerations. Clear,
enforceable and practicable deadlines applicable to the agency and industry should be set for
completion of chemical reviews, in particular those that might impact sensitive sub-populations.

Dingell 3b. If both chemical manufacturers and EPA had the ability to asses and act on
priority chemicals like those potentially found in the Great Lakes, woald EPA be better
able to regulate those chemicals in a timely manner?

Response: As outlined in the Administration Principles. the EPA should have the ability to
assess and act on priority chemicals in a timely manner.
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